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PREFACE. 


In  the  fifty-third  volume  of  the  Weekly  Reporter  the  characteristics  of  the  publica- 
tion will  be  found  unaltered.  Every  endeavour  has  been  made  to  render  the  reports  succinct 
and  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
pronounced.  It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 
which  the  Profession  has  always  placed  in  the  Weekly  Keporter. 

The  Annual  Digest  contains  a  summary  of  the  cases  published  from  the  7th  of 
November,  1904,  to  the  26th  of  August,  1905  (both  inclusive),  in  the  Weekly  Reporter, 
and  from  the  b^inning  of  September,  1904,  to  the  end  of  August,  1905,  in  the  Law 
Reports,  the  I^aw  Journal  Reports,  and  the  Law  Times  Reports. 
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From  E.  B.  Dir.  ) 

(Qfffl  of  HalsbnrT,  L.O.,  and  Stirliog  [  Oct.  25. 

and  Matnew,  L.JJ.)  j 

▲ldbioh  v.  B&msH  Qbiffin  Chilled  Ibon  Am) 
Stbel  Co.  (Limitkd).  (a.) 

PraeHee — CosU—Secwrity  for  costiSond  of  foreign 
company — Ord.  65,  r.  7. 

There  i$  no  general  nde  iJiat  iJie  bond  of  a  foreign 
company  wUl  not  he  accepted  as  security  for  costs. 

Appeal  from  an  order  of  Phillimore,  J.»  in 
chambers. 

The  plaintiff  was  a  subject  of,  and  resident  in,  the 
United  States  of  America,  and  as  the  trustee  in  bank- 
ruptcy of  an  American  company  he  brought  thepresent 
action  against  the  defendants  in  the  High  Court  of 
Justice  m  Bngland.  The  defendants  thereupon 
obtained  an  order  that  the  plaintiff,  being  a  foreigner 
resident  out  o!  the  jurisdiction,  should  give  security 
for  their  costs  of  the  action  to  the  amount  of  £80. 
The  ^aintiff  ofliared  as  security  a  bond  of  the  Fidelity 
and  l)epoiit  Co.  of  Maryland,  which  the  defendants 
objected  to  as  being  the  bond  of  a  foreign  company. 
The  Fidelity  and  Deposit  Co.  of  Maryland  was  incor- 
porated under  the  laws  of  the  State  of  Maryland,  in  the 
United  Skates  of  America,  in  1894,  and  had  since  then 
carried  on  business  in  many  places  in  the  United  States. 
In  1901  the  company  opened  an  office  in  London, 
and  for  the  purpose  of  better  securing  the  guarantee 
bonds  of  the  company  issued  in  the  United  Kingdom, 
the  company  by  deed  transferred  a  sum  of  £50,000 
ioTested  in  CouImIs  to  three  trustees — nameljr.  Lord 
Berelstoke,  6k  Clinton  Dawkins,  and  John  Rerpont 
M<»gan,  jun.  By  the  deed  no  part  of  the  above- 
mentioned  sum  was  to  be  paid  or  trans! ened  to  the 
company  until  it  was  proved  to  the  reasonable 
satisfaction  of  the  trustees  that  there  were  no 
guarantee  bonds  issued  by  the  company  in  the 
united  I^gdom  outstanding  and  unprovided  for. 
It  was  stated  in  the  affidavits  ffled  on  behalf  of  the 
plaintiff  that  the  company's  bonds  had  been  accepted 
by  the  Bowd  of  Trade,  and  also  in  the  Chancery  and 
Probst  and  Admiralty  Divisions. 

An  application  was  thereupon  made  to  the  master, 
who,  after  consulting  the  other  masters  of  the  King's 
Bench  Division,  refused  to  accept  the  propoMd 
securitv  upon  the  ground  that  there  was  a  general  rule 
that  the  bond  of  a  foreign  company  would  not  be 
accepted  as  security.  Upon  appeal,  Phillimore»  J.,  in 
giving  judgment,  said  that  the  company  was  a  sound 
company,  having  valuable  assets  in  ^nffland,  to  remove 
whidi  out  of  the  jurisdiction  would  oe  a  breach  of 

(a.)  Reported  by  W.  F.  Barbt,  Esq.,  Barrister-at- 
Law. 


faith  with  its  clients  and  would  possibly  imply  a 
breach  of  trust  on  the  part  of  the  nrustees  of  those 
assets,  and  that  the  trustees  were  excellent  trustees ; 
but  he  agreed  with  the  masters  that  there  should  be  a 
general  rule  that  the  bond  of  a  foreign  company 
would  not  be  accepted  as  security,  and  he  accordingly 
dismissed  the  appeal. 
The  plaintiff  app^Jed. 

J.  E.  Bankes,  E.G.,  and  Llewellyn  Davies,  for  the 
plaintiff.— There  is  no  general  rule  that  the  bond  of  a 
foreign  company  will  not  be  accepted  as  security.  No 
case  can  be  found  where  any  such  rule  is  laid  down. 
Each  case  must  be  considered  on  its  own  merits,  one 
element  for  consideration,  no  doubt,  being  that  the 
company  is  a  foreign  one.  The  company  here  is 
thoroughly  sound  and  the  bond  is  folly  secured  by 
the  fund  m  the  names  of  the  trustees  in  England. 
The  learned  judge  came  to  the  conclusion  that  the 
security  was  ample,  but  he  dedined  to  accept  it  on  the 
ground  of  the  existence  of  the  alleged  general  rule. 
That  being  so,  it  is  not  necessary  to  send  the  case  back 
to  the  master  to  inquire  into  the  sufficiency  of  the 
security. 

E.  J.  NevUlet  for  the  defendants.— The  security 
must  now,  by  ord.  65,  r.  7,  be  given  to  the  satisfac- 
tion of  the  party,  and  not  to  ue  satisfaction  of  the 
master,  that  rule  providing  that  the  bond  shall  **  be 
fl^ven  to  the  party  or  person  requiring  the  security." 
It  is  therefore  the  general  rule  that  the  bond  of  a 
foreiffu  company,  wnen  objected  to  as  security,  will 
not  be  forcM  on  an  unwulinR  party,  especially  in 
view  of  the  possible  difficulty  of  servhig  the  foreign 
company  and  of  enforcing  the  security  against  them. 

Me  referred  to  KnigM  v.  De  Blaquiere,  Sau.  & 
So.  648. 

Earl  of  Halsbuby,  L.C.~To  my  mind  this  is  a 
plain  case.  When  the  question  of  the  suffidency  of 
a  particular  security  comes  before  the  master,  he 
must  take  into  consideration  all  the  circumstances. 
To  lay  down  a  genend  rule  that  in  a  business  inquiry 
as  to  the  sufficiency  of  a  securi^  for,  say,  £80,  the 
bond  of  a  foreign  company  wiU  not  be  accepted 
would  be  wrong.  There  is  no  such  general  rule,  and 
each  case  must  be  decided  on  its  own  merits.  The 
learned  judge  here  considered  the  security  to  be 
amply  sufficient,  and  he  only  rejected  it  by  reason 
of  the  suMKMcd  general  rule.  It  is  not,  tnerefore, 
necessary  u>  send  the  case  back  to  the  master  to 
inquire  as  to  the  sufficiency  of  the  security  offered, 
and  we  aco(»dingly  direct  the  bond  to  be  accepted  as 
security  for  £80. 

STiBLmo,  L.J.— I  agree  that  there  is  no  such 
general  rule  as  that  whidi  tiie  learned  jud^  supposed 
to  exist  In  the  Chancery  Division  uie  judges  had 
considered  the  question  of  accepting  the  bonds  of 
fordlgn  compinfis  as  security*  out  had  arrived  at 
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In  RS  A.,  ▲  Pbbson  of  UirBonND  Mind  not  so  fottnd  by  Inquisition. 


LUNAOY. 


no  general  role.  The  prao^ioe  in  the  Ohancery 
Divinon,  therefore,  renuuns  that  each  case  most  be 
dedded  npon  its  own  merits. 

Mathbw,  L.J.,  oononrred. 

Appeal  allowed. 

Solieitots  f6r  tfceplaitttiff,  BmmU  t  Ferrii. 

Soliflitors  itr  the  defendants,  Baddiffe  <k  Co. 


Yanghan  WilUams,  Bommr,  and  \  Jane  6 ;  July  18, 
Oozens-Hardy,  L.JJ.  J  1904. 

In  re  A.,  A  Pnbson^  of  XJnsotxnb  Mind  not  so 

F0T7ND  BY  INQUISITION,  (a.) 
Lunacy  ^Jurisdiction — Pereon  lawfully  detained  as  a 
lun^ic — Person  appointed  to  exercise  powers  of  com' 
fnittee  of  the  estate — Joint  power  to  appoint  among 
chUdren^Lunacy  Act,  1890  (53  Vict.  c.  5),  ss.  116, 
120,  128. 

A  j<4nt  power  to  appoint  among  children  is  a  poufer 
vested  in  the  lunoUie  in  tJie  clutracter  of  trustee,  and  the 
Judge  in  lunacy  may,  under  section  128  o/  the  Lunacy 
Act,  1890,  direct  its  exercise  by  a  person  appointed  to 
exercise  powers  of  a  committee  of  the  estate. 

Per  Ooiens-Hardy,  L.J.,  distentiente. — In  section 
128  the  words  "  in  the  character  of  trustee  "  do  not  apply 
where  the  consent  is  required  <u  a  check  on  the  undue 
exercise  of  the  power. 

This  was  a  sammons  which  came  before  Oosens- 
Hfu^y,  L. J.,  in  chambers,  and  was  by  him  adjoomed 
intoooort. 

Tbe  applicant  was  the  hnsband  of  A.,  a  person  of 
unsound  mind  not  so  found  by  inquisition  and  lawfully 
detained  as  a  lunatic;  the  powers  and  provisions 
relating  to  management  and  adminifttration  in  the 
Lunacy  Act,  1890.  were  consequently  applicable  by 
Tirtueof  section  116  (l)(e). 

The  applicant  had  been  appointed  by  order  dated 
the  27th  of  July,  1893,  to  exercise  certain  of  the 
powers  of  a  committee  of  A.'s  estate,  and  he  now 
adced  that  he  might  be  at  liberty,  on  behalf  of  A., 
to  exercise,  or  concur  with  the  applicant  (i.e.,  with 
himself  in  the  character  of  husband)  in  exercising,  the 
joint  power  of  appointment  contained  in  their  marriage 
settlement  by  executing  a  deed-poU  under  the  hands 
uid  seals  of  the  applicant  and  the  said  A.  appointing 
that,  subject  to  the  life  interests  of  the  husband  and 
wife,  certain  riiares  of  the  trust  property  comprised 
in  the  settlement  should  be  held  in  trust  for  two  of 
tiie  ssren  children  of  tbe  marriage. 

By  the  marriage  settlement,  which  was  dated  the 
7tii  of  January,  1868,  certain  funds  belongiog  to  A. 
were  settled  upon  trust  for  the  husband  and  wife  and 
tiud  sormor  of  them  for  life,  and  after  the  death  of 
l^e  suTfifor  npon  trust  for  such  of  the  children  of 
tiia  marriage  as  the  husband  and  wife  jointly,  by  deed 
rerooable  or  ineTooahle,  or  as  the  survivor  by  will  or 
deed,  should  aiq;xiint,  and  in  default  of  appointment 
lor  tiie  children  In  equal  sharea^ 

Christopher  Farwell,  for  the  application.— I  submit 
there  is  juritdiction  under  section  128  of  the  Lunacy 
Act,  1890— if  not  under  section  120  {l)-~io  authorize 
the  committee  to  exercise  the  pow*-r,  us  being  vested 
in  the  lunatic  in  the  character  of  trustee.  When  a 
person  in  whom  a  power  is  vested  proceeds  to  exercise 

((i.)  Beported  by  B.  HtO.,  Biq.,  BarnSter-at^Law.  > 


it  he  becomes  a  trustee  for  the  purpose  of  exercising^  it : 
Tempest  v.  Dn-d  Camoys,  31  W.  B.  326.  21  Oh.  D.  578  ; 
Butcher  v.  Batcher,  1  V.  &  B.  79;  Cofin  v.  Cooper,  13 
W.  B.  571,  2  Dr.  &  Sao.  365.  Toe  last  two  cases  show 
that  the  donee  of  a  power  of  appoiotmAnt  is  a  trustee. 
[BoMBR.  L.J. — In  Cojffin  v.  Cooper  Eindersley,  V.O., 
does  not  say  the  donee  is  a  trustee,  bat  that  the  power 
is  in  the  nature  of  a  trust.]  Lord  Hitherley  almost 
calls  htm  a  trastee  in  Topham  v.  Duke  of  Portland, 
18  W.  B.  235,  L.  B.  5  Ch.  40.  (Tauohan  Wiluams, 
L. J. — ^What  is  the  best  instance  you  can  give  of  a 
power  vested  in  a  trustee  as  such  ?]  Tbe  power  of 
appointing  a  new  trastee :  In  re  Shortridge,  43  W.  B. 
257j;i895  1  Oh.  278.  In  re  NevUl,  31  Oh.  D.  161, 
34  W.  B.  Dig.  168.  is  in  my  favour.  [BoMBB,  KJ., 
referred  to  In  re  Oarrod,  34  W.  B.  157.  31  Ch.  D. 
164.]  [Vauqhan  Williams.  L.J. — In  In  re  Skeais' 
Settlement,  42  Cb.  D.  522,  527,  38  W.  B.  Dig.  202 
Kay,  J.,  seems  to  consider  that  the  power  of 
appointiog  new  trustees  is  a  power  of  a  fiduciary 
character.]  [Cozens-Hardt,  L.J.— The  power  of 
appointing  trustees  is  a  dai^y,  b<it  the  power 
to  appoint  among  children  is  not]  There  m«y 
be  no  duty  to  appoint,  bub  a  person  whj 
does  appoint  is  in  a  fiduciary  position.  [Cozens - 
Habdt,  L.J.— /n  re  Nevill  is  your  strongest  case.] 
If  the  court  can  authorise  the  committee  to  coment 
to  the  exercise  of  a  power,  as  was  done  in  that  case,  it 
can  authorize  him  to  exercise  a  power  vested  in  the 
lanatic.  [Romsb  L  J.— Toe  court  can  authorize  him 
to  consent,  but  not  to  exercise  a  power  unless  it  be 
vested  in  the  lunatic  in  the  character  of  trustee  or 
guardian.] 

Cur.  adv.  vuU. 

Yauohin  Williams,  L.J.~In  this  case  the  ques- 
tion is  whether  the  128  th  section  of  the  Lunacy  Act, 
1890,  gives  to  a  jadge  exercising  jurisdiction  in 
lunacy  jurisdiction  to  make  an  order  for  the  exercise, 
by  the  committee  of  the  « state  of  a  lunatic  not  so 
found,  in  the  name  and  on  behalf  of  the  luuatic,  of  a 
liaiited  power  of  joint  appointment  vested  by  a 
marriage  settlement  in  the  fanatic  (tbe  wife)  and  the 
applicant  (the  husband^.  [His  lordship  read  the 
pjwer.]  The  128th  section  of  the  Lunacy  Act,  I89O9 
rans  thus :  *'  Where  a  power  is  vested  in  a  lunatic  in 
the  character  of  trustee  or  gutfdian,  or  the  consent 
of  a  lunatic  to  the  exercise  of  a  power  is  necessary  in 
the  like  character,  or  as  a  check  upon  the  undue 
exercise  of  the  power,  and  it  appears  to  the  judge  to 
be  expedient  that  tbe  power  shoiud  be  exercised  or  the 
consent  given,  the  committee  of  the  estate,  in  the 
name  and  on  behalf  of  the  lunatic,  under  an  order  of 
the  judge,  made  upon  the  application  of  any  person 
inter«>sted,  may  exercise  the  power  or  give  the  consent 
in  such  manner  as  the  order  directs." 

Now,  is  this  power  of  appointment  by  the  husband 
and  wife  jointly  during  their  joint  Itves  with  or 
without  power  of  revocation  and  new  appointment  a 
power  which  is  vested  in  the  lunatic  in  the  character 
of  trustee  or  guardian  ?  In  the  case  of  Cojgin  v. 
Cooper,  13  W.  B.  671,  2  Dr.  &  Sm.  365,  Emdersley, 
y.U,  dealing  with  the  exercise  by  a  osarried  woman 
of  a  power  of  appointment  by  will  over  a  fund  to  be 
divided  among  her  children,  which  ^wer  had  been 
exercised  by  the  married  woman,  in  purtnanoe  of 
covenants  by  deeds  with  one  of  her  sons  and  third 
parties,  that  she  would  appoint  in  favour  of  such  son 
not  less  than  a  certaiu  sum  oat  of  the  fund,  and  by 
the  same  deeds  the  son  mortgaged  to  such  third 
p%rries  all  his  interest  in  the  fand  whether  by 
appointment  or  in  default  of  appointment,  held,  th^ 
the  appointment  was  good  notwithstanding  the  cove- 
nants m  the  deeds,  and  in  the  course  of  his  judgment 
used  these  words  (p.  378)  :    "  In  the  absence  of 
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Mithority  I  dionld  hsTe  dedded  this  oase  with 
relereoee  to  oertain  broad  priodples,  tho  Bonndiiettof 
wbioh  oannot  (I  think)  be  dispated.  Ooe  ia  that  a 
I>ow«r  to  appoint  among  children  is  a  po  wear  in  the 
nature  of  a  trast,  created  and  intended  to  be  ezercificd 
with  a  view  to  the  benefit  of  the  objects  of  the  power, 
at  a  daas  and  at  indiyidaals." 

In  tbe  Oise  of  In  re  Nevill  81  Oh.  D.  161,  which 
was  a  o«ie  in  which  tmsteet  had  a  power  of  advanoe- 
ment  with  the  content  of  the  hntband  and  wife,  and 
the  hnsband  was  f onnd  Innatic,  the  oonrt,  purporting 
to  act  under  section  187  of  the  Act  of  1853,  the 
section  corresponding  with  section  128  of  the  Act  of 
1890,  held  that  there  was  jnrisdiotion  to  anthorisehis 
committee  to  consent*  There  is  no  reason  whv  the 
exercise  of  a  power  and  the  giving  of  a  consent  should 
be  de4t  wiUi  differently. 

In  the  case  of  In  re  Harwood,  36  W.  B.  27,  35 
Oh.  D.  470,  the  conrt  doubted  as  to  how  far  a  power 
of  sale  fell  within  section  136  of  the  Act  of  1853,  the 
section  dealing  with  powers  Tested  in  a  Innatic  for 
bis  own  benefit. 

The  next  case  is  In  re  Sheate  SeUUment,  42  Ob.  D. 
522,  a  case  dealing  with  power  of  appointment  of 
new  tmstees.  Kay,  J.,  dealing  with  that  power,  aays 
(p.  627) :  "  I  come  to  the  oondosion  that  this  is  a 
power  of  B  fiduciary  eharader,  and  consequently  that 
the  man  who  exercises  it  is  ex«rdsiDg  a  daty  of  a 
fldndary  natare  to  the  eeituie  que  iruet.** 

In  in  re  Little  and  In  re  EarHeon,  37  W.  B.  289, 
40  Oh.  D.  418,  Kay,  J.,  dealing  with  power  of 
appointment  by  a  married  woman  under  a  limited 
power  in  favour  of  children,  after  poiatiog  out  that 
there  is  no  doubt  that  there  may  be  a  case  in  which, 
where  there  has  been  a  bond  fide  release  not  made 
for  any  corrupt  purpose  of  the  appointor,  the  rdease 
is  good,  goes  on  to  say  (p.  422) :  "  The  power  to 
dis&ibute  the  fund  among  tne  children  of  the  tenant 
for  life  is  a  power  wUch  contemplates  that  the 
circumstances  of  the  family  may  so  sdter  that  it  may 
be  of  the  highest  possible  unportance  to  give  a  larger 
sh«reto  one  child  than  to  another.  It  is  a  power 
essentially,  in  that  respect,  in  the  nature  of  a  trust** 

In  In  re  Bagge,  [lS9i]  2  Oh.  416ii,  38  SOLIOITOBS' 
JoUBNAL  127, 71  L.  T.  188,  the  Oourt  of  Appeal  held 
that  the  power  of  sale  rested  in  a  lunatic  as  tenant 
for  life  under  the  Settled  Land  Act,  1882,  was  not 
exATobable  by  the  committee  under  the  jurisdiction 
conferred  by  section  128  of  the  Act  of  1890. 

Having  regsurd  to  these  authorities  I  have  on  the 
whole  comA  to  the  conclusion  that  section  128  of  the 
Act  of  1890  does  giro  jurisdiction  to  the  judge  to 
direct  the  committee  to  exerdse  the  power  of 
appointment  on  behalf  and  in  the  name  of  the 
lunatic  I  have  come  to  this  conclusion  with  more 
hesitation  because  I  regret  to  say  that  Oozeos-Hardy, 
L.J.,  do^s  not  coccur  in  it. 

The  section  is  not  rery  dear,  but  the  words  "  in 
the  diaracter  of  trustee  "  are  wide  enough  if  liberally 
construed  to  cover  this  power  of  appointment,  in 
lespeot  of  which  the  appointor  undoubtedly  owes  a 
fiduciary  duty  to  the  children,  althoush,  as  pointed 
out  by  Kay,  J.,  and  indeed  by  Kindersley,  Y.O.,  the 
appointor  may  release  the  power  and  do  other  thinn 
wbioh  a  trustee  in  the  strict  sense  of  the  word  could 
not  do.  It  seems  to  m%  therefore,  one  should 
examine  the  section  and  the  nature  of  the  power  and 
ooQsider  whether  the  Lf»gii(lature  could  have  intended 
that  such  a  power  should  be  exercised  by  the 
eommittee. 

Now  it  is  %rae  that  the  power  is  such  that  the 
psnies  to  the  settlement  must  have  contemplated  the 
persond  qualifications  of  a  mother  oon jointly  with 
the  laAer  to  exercise  such  a  power,  and  it  might 
therefore  be  said  that  such  a  power  was  not  proper 


to  be  exeidsed  by  the  committee  or  a  trustee,  who 
would  have  presumably  no  such  personal  qualifica- 
tions ;  but  I  tiiink  that  the  auswer  to  this  is  that  this 
must  often  beequall^  true  of  a  trustee  strictly  so  called, 
for  many  a  trustee  is  chosen  dther  for  his  personsl 
qualifications  or  for  the  rdation  in  which  he  stands 
to  the  cestui  que  trust,  and  notwithstanding  this 
objection,  it  is  plain  that  section  128  would  give 
jurisdiction  to  the  court  to  direct  the  committee  to 
exercise  all  the  powers  and  discretions  of  the  named 
trustee. 

It  follows,  therefore,  that  this  case  must  go 
back  to  Master  Ambrose  to  consider  if  this  is  a  case 
in  which  the  order  ought  to  be  made. 

BoMBR,  L.J.,  also  thought  that  the  limited  power 
of  appointing  to  children  did  fall  within  section  128. 
fie  referred  to  In  re  8?iortridge,  where  an  argument 
that  the  power  of  appointinpf  new  trustees  was  not  a 
power  vested  in  the  lunatic  m  the  character  of  trustee 
was  described  by  Lord  Halsbury  as  a  ''  hypercritical 
objection,"  and  said  it  was  significant  that  the 
section  did  not  say  "  where  a  lunatic  is  a  trustee,"  but 
"  where  a  power  is  vested  in  a  lunatic  in  the  character 
of  trustee."  His  lordship  could  not  hdp  thinking 
that  section  128  was  the  corrdative  of  section  120  (I), 
under  which  the  judge  inight  direct  the  committee  to 
"  give  any  consent  required'  for  the  exercise  of  any 
power  where  the  power  to  consent  is  in  the  nature  of 
a  beneficial  interest  in  the  lunatic,"  and  coupling  those 
words  with  the  words  of  section  128,  it  seemed  as  if 
provision  were  made  for  every  case  in  which  a  power 
to  consent  could  be  vested  in  a  lunatic.  Under  sec- 
tion 128  a  committee  under  an  order  of  the  judge 
might,  where  the  consent  of  a  lunatic  to  the  exercise 
of  a  power  was  necessary  in  the  character  of  a 
trustee  or  as  a  check  upon  the  undue  exercise  of  a 
power,  give  the  consent.  These  words  were  very 
wide,  and  it  seemed  strange,  if  his  lordship's  view 
were  ^e  correct  one,  why  a  distinction  should  be 
made  between  the  exerdse  of  a  power  and  the  giving 
of  a  consent. 

It  was  said  that  in  the  case  of  a  joint  power  given 
to  husband  and  wife  the  power  could  not  be  exercised 
if  tbe  wife  was  a  lunatic,  but  that  if  the  power 
were  Riven  to  the  husband  with  the  consent  of 
his  wiro,  t.0.,  as  a  check  on  its  undue  exerdse, 
then  the  committee  under  order  of  the  judge  could 
give  the  consent.  It  would  be  strange  and  anomalous 
S  there  were  jurisdiction  in  the  one  case  and  not  in 
tiie  other. 

Oozbits-Habdy,  L.J.^T[iis  summons  raises  an 
important  and  difficult  question  —  whether  it 
is  competent  to  the  oourt  to  authorize  a 
committee  to  exerdse  a  spedd  power  of  ai>point- 
ment  in  favotir  of  children,  contained  in  the 
marriage  settlement  of  the  Innatic  The  settle- 
ment is  in  common  form — ^that  is  to  say,  subject  to 
the  life  interests  of  the  parents,  the  capital  is  hdd 
upon  trust  for  such  one  or  more  of  the  children  as 
the  parents  jointly  by  deed,  or  the  survivor  by 
will,  shall  appoint,  and  in  default  for  the  children  at 
twenty-one  or  marriage  equally.  The  wife  in  the 
preeent  case  is  a  person  of  unsound  mind  not  so  found 
by  inquidtioo,  and  the  application  is  made  under 
section  116  of  the  Lunacy  Act,  1890. 

Now  it  is  dear  that  some  statutory  authority  must 
be  found  to  justify  what  is  proposed.  Two  S'Hstions 
of  the  Act  h»vA  been  referred  to,  section  120  (l)  and 
section  128.  With  respect  to  the  former,  it  is  sufficient 
to  say  that  thi^  is  not  a  power  "  vested  in  the  lunatic  for 
his  own  benefit,"  and  the  case  cannot  therefore  be 
brought  wituin  that  section.  With  rv-ference  to 
section  128  there  is  more  difficulty.  [His  lordship 
read  the  section,  and  continued :]   It  has  been  hdd 
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under  that  seotikm,  and  under  the  oorreeponding 
•eotioD,  137  of  Uie  Act  of  1853,  that  the  court  can 
authorize  the  oommittee  to  exercise  a  power  of 
appointiog  new  trustees :  In  re  Boumur,  7  W.  B.  313, 
3  De  G.  &  J.  658  ;  In  re  Shortridge,  43  W.  B.  257, 
[1895]  1  Oh.  278.  This  oonduiion  was  ineyitable, 
for  section  129,  which  corresponds  with  section  138  of 
the  earlior  Act,  expressly  asserts  that  the  Act  extends 
to  such  a  power.  It  majr  not  be  strictly  accurate  to 
describe  a  power  of  appointing  new  trustees  rested  in 
a  lunatic  as  "  a  power  Tested  in  the  lunatic  in  the 
character  of  trustee,''  but  it  is  nevertheless  true  that 
the  appointoient  of  a  new  trustee  if  the  donee  of  the 
power  could  not  or  would  not  act  could  be  enforced 
or  secured  by  the  beneficiaries  in  a  proper  case  under 
the  general  or  statutory  jurisdiction  of  the  Oourt  of 
Chancery :  In  re  Sparrow,  18  W.  B.  1065,  L.  B.  5  Oh. 
662.  It  u  therefore  no  gpreat  stretch  of  language 
to  hold  that  such  a  power  is  one  which  falls  within 
the  terms  of  section  128. 

There  are  many  instances  in  which  a  power  is 
vested  in  a  lunatic  in  the  character  of  trustee,  e.g.,  the 
powers  of  advancement  and  maintenance  contained  in 
the  present  settlement  are  given  to  *'  the  trustees  or 
trus^  for  the  time  being."  It  is  sufficient  to  refer  to 
In  re  Bcyce,  12  W.  B.  359,  4  De  G.  J.  &  S.  205;  Lord 
Westbury  says  at  p.  209 :  "  But  assuming  the  trustee 
to  take  merely  a  power  to  sell  the  real  estate,  his 
position  under  the  will  is  this :  he  is  appointed  trastee ; 
he  is  directed  peremptorily  to  sell  the  testator's  real 
estate  on  the  widow's  death ;  he  is  empowered  to  give 
effect  to  that  sale  bv  the  execution  of  all  necessary 
convejranoes.  In  other  words,  three  things  are  com- 
bined in  his  person  under  the  language  of  the  will — 
namely,  the  office  of  trustee,  a  personal  obligation, 
and  a  power  of  fulfilling  and  discharging  that  obliga- 
tion, where  these  three  things  concur,  the  case,  in 
my  judjpnent,  fcJls  within  the  statute,  and  the  court 
has  jurudiotion  thereunder  to  appoint  a  new  trustee." 

It  is,  however,  difficult  to  maintain  that  a  special 
power  of  appointment  the  exercise  of  which  will  defeat 
a  child's  vested  interest,  can  be  considered  as  a  power 
vested  in  a  parent  "in  the  character  of  trustee." 
There  is  no  obligation  upon  a  parent  to  appoint. 
Such  a  power  may  be  releised.  The  Oourt  of 
Ohanoerjr  could  not,  under  its  general  or  statutory 
jurisdiction,  provide  for  the  execution  of  such  a  power. 
In  In  re  Bagge,  [1894]  2  Oh.  416n,  it  was  contended 
that  by  virtue  of  section  116  and  section  128  the  judge 
in  Lunacy  could  authorize  the  applicant  to  exercise 
the  power  of  asle  conferred  upon  the  alleged  lunatic 
as  tenant  for  life  under  the  Settied  Land  Act  as 
being  a  power  vested  in  the  alleged  lunatic  "  in  the 
character  of  trustee,"  and  the  languajg;e  of  section  53  of 
the  Settied  Land  Act,  1882,  was  relied  upon  as  show- 
ing that  in  exercising  such  a  power  the  tenant  for  life 
is  deemed  to  be  in  the  position  of  a  trustee.  But  the 
Oourt  of  Appeal  declined  to  accept  this  view.  And  in 
In  re  8ali,  44  W.  B.  146,  [1896]  1  Ob.  117,  Bigbv,  L.J., 
referring  to  In  re  Bagge,  says  (p.  121)  that  the  lunatic 
was  clearly  not  a  trustee  within  section  128. 

It  is  true  that  in  In  re  X,  42  W.  B.  657,  [1894]  2 
Oh.  415,  where  a  settiement  contained  a  power 
enabling  the  alleged  lunatic  tenant  for  life  to  sell 
with  the  consent  of  the  trustees,  and  the  mtster 
had  found  that  a  saJe  was  dedrable,  the  Oourt 
of  Appeal  held  that  it  could  authorize  the  exercise  of 
the  power  of  sale,  but  without  saying  whether  it  was 
under  section  120,  as  being  a  power  for  the  benefit  of 
the  alles^  lunatic,  or  under  section  128,  or  under 
both  sections. 

These  three  cases  are  not  perhaps  easily  recon- 
ciled, but  the^  seem  to  me  to  establish  the  pro- 
position that  it  is  not  enough,  in  order  to  bring  a 
case  within  section  128,  to  make  out  that  a  power  is 


fiduciary  in  its  nature,  or  that  if  exercised  it  most  be 
exerdsed  fairly  and  honestiy  and  without  tjij 
personal  benefidal  interest.  The  present  power  is 
beyond  doubt  one  of  that  nature :  Palmer  v.  Locke,  28 
W.  B.  926,  15  Oh.  D.  294.  But  I  am  not  prepared  to 
say  that  it  is  a  power  vested  in  the  lunatic  **  in  the 
character  of  truste«>."  I  may  add  that  the  express 
mention  in  section  120  (A),  of  a  power  of  leasing 
vested  in  a  lunatic  having  a  limited  estate  supports 
the  view  that  such  a  power  would  not  fall  within  the 
general  lenguage  of  section  128. 

Mr.  Farwell,  in  his  able  argument,  relied  upon  the 
decision  of  the  Oourt  of  Appeal  in  In  re  Neville,  31 
Oh.  D.  161,  where  it  was  held  that  the  court  ooold 
authorize  the  committee  to  consent  to  the  exerdae  of 
a  power  of  advancement  given  to  the  trustees  with 
the  consent  of  the  lunatic,  but  on  consideration  I  do 
not  think  that  authority  helps  him.  That  was  a  case 
falling  under  the  second  branch  of  section  128 — the 
consent  of  the  lunatic  to  the  exercise  of  the  power 
being  necessary  *'  as  a  check  on  the  undue  exeroiae  of 
the  power."  The  words  ''in  the  character  of  trustee  " 
do  not  apply  to  such  a  case. 

In  my  opinion  section  120  {I)  and  section  128  do 
not  exhaust  erwv  kind  of  power.  There  are  powers 
which  are  vested  in  the  donee  neither  for  hu  own 
benefit  nor  in  the  character  of  a  trustee.  A  power  of 
leasing  vested  in  a  limited  owner— section  120  (A) — ^is 
one  instance  of  such  a  power.  I  think  the  present 
power  falls  within  that  clais.  It  follows  that,  in  my 
opinion,  there  is  no  iurisdiotion  to  make  the  order 
asked  for.  I  may  add  that  there  is  no  trace  in  the 
Lunacy  Office  of  any  such  order  having  been  ever 
made,  although  the  jurisdiction  has  existed  for  half  a 
century. 

The  caee  voae  tent  hack  to  the  Maekr. 

Solicitors,  Hunter  &  Haynee, 


(Sourt  of  A99eaL 


From  K  B.  Div.  \ 

(OoUins,  M.B.,  and  Stirling  and  ' 
Mathew,  L.JJ.) 


i 


July  21,  1904. 


Mayob,  &o.,  of  Wbstminstbb  v.  Johnson. 
Thb  Samb  v.  Fullbb.  (a.) 

Inland  revenue—Land  tax — Public  underground  lava-- 
toriea  provided  and  maintained  hy  sanitary  authority 
—Land  Tax  Ad,  1797  (88  Geo.  3.  c.  6\  i.  4— PuWtc 
Health  (London)  Act,  1891  (54  &  55  Vid.  c.  76),  $$. 
44,45. 

A  metropolitan  borough  council,  acting  as  sanitary 
authority,  provided  and  maintained  a  number  of  public 
lavatories  and  sanitary  conveniences  in  pursuance  of 
section  44  of  the  Public  Health  [London)  Ad,  1891.  The 
lavatories  and  conveniences  were  constructed  under  the 
surface  of  the  pvihlic  streets. 

Held,  by  Ocdlins,  M.B.,  and  Stirling,  L.J.  (Mathew, 
L.J.,  dissentina),  that  the  borough  council  were  liable  to 
be  charged  with  land  tax  in  resped  of  the  lavatories  and 
conveniences. 

Judgment  of  Wright,  J.  (52  W.  R.  350,  [1904]  1 
K.  B.  19),  reversed. 

Appeals  from  the  judgment  of  Wright,  J.,  on  the 
trial  of  two  actions  without  a  jury:  reported  52 
W.  B.  350,  [1904]  1  K.  B.  19. 

(a.)  Beported  by  F.  G.  BttoKBB,  Bsq.,  Barrister- 
at*l4iw. 


VoL  Lin.  [KoY.  J,  1904.] 
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The  aotlonB  were  bronght  by  the  Corporation  of 
Westminster  for  dedaratioDs  that  cerfcain  undorgroand 
public  lavatories  and  sanitary  conveniences,  situate  in 
the  City  of  Westminster,  were  exempt  from  land  tax. 

The  actions  were  tried  together  upon  agreed  state* 
mente  of  facts,  which  are  set  cat,  62  W.  B.  350-1. 

Wright,  J.,  was  of  opinion  that  the  corporation 
had  <mly  such  an  interest  in  the  lavatories  and 
conveniences  as  was  necessary  for  the  pnrpose  of 
discharging  their  pnblio  duties,  and  not  such  a  right 
of  property  as  would  render  them  liable  to  be  charged 
witii  land  tax.  He  accordingly  gave  jadgmeot  for 
the  plaintifRB. 

The  defendants  appealed. 

Maemorran,  K.C*^  and  8.  A.  T.  BowlaU,  for  the 
defendants. 

DcmckwerU,  K.Cy  and  Sylvain  Mayer,  for  the 
plaintiffii. 

The  following  cases  were  dted :  Metropolitan  Rail- 
toay  Co.  V.  FowUr,  42  W.  B.  270,  [1893]  A.  0.  416; 
Coverdale  v.  Charlton,  27  W.  R.  267,  4  Q.  B.  D. 
104;  BolU  V.  Vestry  of  8t  George  the  Martyr,  South- 
work,  28  W.  B.  867.  14  Oh.  D.  786 ;  Wandeuwrth 
Board  of  Works  v.  United  Telephone  Co.,  32  W.  R. 
776,  13  Q.  B.  D.  904;  Mayor,  &e.,  of  Tunhridge 
Welle  V.  Baird,  [1896]  A.  C.  434,  45  W.  B.  Dig.  92  ; 
Attorney-General  v.    Conduit  Colliery  Co.,  43  W.  B. 


366,  [1895]  1  Q.  B.  301 ;  BatUrsea  Vestry  v.  County  of 
London  Electric  Lighting  Co.,  [1899]  1  Gh.  474,  47 
W.  B.  Dig.  129 ;  Finchley  Electric  Light  Co.  v.  Finchley 


Urban  District  Council,  51  W.  B.  375  [1903]  1  Ch.  437 ; 
Holywell  Union  v.  Halkyn  Drainage  Co.  [1895]  A.  C. 
117, 43  W.  B.  Dig.  131 ;  Lord  Colchester  ?.  Kewney,  14 
W.  B.  994,  15  W.  B.  930,  L.  B.  1  Bx.  368,  L.  B.  2 
Ex.  253 ;  Lambeth  Overseas  v.  London  County  Council, 
46  W.  B.  79,  [1897]  A.  C.  625. 

Cur.  adv.  vuU. 

July  21. — OOLLINS,  M.  B.,  read  the  following  judff- 
meat:  The  question  in  this  appeal  is  whether  the 
appellants,  who  are  collectors  of  land  tax  in  the 
psrish  of  St.  James,  Westminster,  are  entitled  to 
demand  land  tax  from  the  respondents,  who  are  the 
sanitary  authority  of  Westmmster,  in  respect  of 
certain  lavatories  and  conveniences  erected  and  con- 
trolled by  them  under  their  statutory  powers. 

By  section  44,  sab-section  1,  of  the  Public  Health 
(London)  Act,  1891,  the  sanitary  authority  may  pro- 
vide public  conveniences,  and  by  sub-seotion  2  the 
subsoil  of  anv  road,  exclusive  of  Uie  footway  adjoin- 
ing any  building  or  the  curtilsge  of  a  building,  shall 
be  vested  in  Uie  saniUry  authority.  By  section  45, 
where  the  sanitary  authority  provide  and  maintain 
lavatories  or  conveniences  they  may  make  regalations 
for  the  mauagemeat  thereof,  and  may  let  them  for 
any  tena  not  exceedhig  three  years  at  suob  rent  and 
subject  to  such  conditions  as  they  may  think  fit,  and 
charge  such  fees  for  the  use  of  any  lavatories  or 
water-closets  provided  by  them  as  they  may  think 
proper. 

In  the  first  of  the  two  cases  before  us,  Johnson's 
coae,  the  sanitary  authority  have  made  such  a  con- 
venienoe  containing  a  lavatory,  &c.,  at  Piccsdilly- 
cirous,  and  have  settled  a  scale  of  fees  for  the  use 
thereof.  The  convenience  is  described  in  the  written 
itatement  of  a^;reed  facts.  It  is  a  walled  and  roofed 
stmotore  oovermg  a  considerable  area,  and  is  open  to 
the  public  from  7  a.m.  to  1  a.m.,  when  it  is  shut  up. 
H«to  and  female  attendants  are  in  charge  while  it  is 
open;  the  cost  of  auction  was  about  £5,000.  The 
fsss  received  at  this  convenience  produce  an  income  in 
sxoess  of  the  expenses.  All  the  other  convenienoes 
sre  worked  at  a  loss.  Oan  the  respondents  be  ssid  to 
have  or  hold  land  or  a  hereditament  or  tenement  in 


the  case  of  this  particular  convenience  within  the 
meaninffof  the  Lsnd  Tax  Act,  1797  (38  Geo.  3,  c.  5), 
s.  4  ?  Wright,  J.,  has  held  that  they  cannot,  on 
the  ground  that  "having  or  holding'*  in  the  Land 
Tax  Act,  1797,  must  prima  facie  import  ordinary  un- 
qualified rights  of  property,  and  are  not  satisfied  by  a 
restricted  and  qualified  property  which  the  sanitary 
authority  in  his  view  possessed  in  this  case. 

No  doubt  the  tendency  of  modem  decisions  has 
been  to  limit  the  meaning  of  the  word  **  vest"  in  the 
Pablic  Health  Acts  in  connection  with  a  street  to 
vesting  "in  the  urban  authority  such  property,  and 
such  property  only,  as  is  necessary  for  the  control, 
protection,  and  maintenance  of  the  street  as  a  high- 
way for  public  use,'*  as  stated  by  Lord  Hersdhell  in 
the  passage  cited  by  Wright,  J.,  from  Mayor,  d:e.,  cf 
Tunhridge  Wells  v.  Baird.  But  no  case  has  gone  so 
far  as  to  nold  that  actual  property  as  distinguished  from 
an  easement  only  was  not  passed  to  the  authority  by 
that  word.  Coverdale  v.  Charlton  decided  that  it  con- 
ferred the  right  to  demise  the  right  of  pasturage.  In 
BoUs  V.  Vesl^  of  St.  George  the  Martyr,  Southtoark, 
Jessel,  M.B.,  treated  the  former  case  as  decidiog 
that  the  soil  of  the  street  vested  in  the  vestry  so  as  to 
entitle  them  to  sell  it  on  the  dosinff  of  the  street. 
This  dedsion  was  qualified  on  appeal  by  the  Court  of 
Appeal,  who  held  that  the  property  of  the  vestry  in 
the  highway  was  determined  as  soon  as  the  highway 
ceased  to  be  a  highway.  In  Wandsworth  Board  of 
Works  V.  United  Telephone  Co.  Brett,  M.B.,  reviewed 
these  decisions,  and,  adhering  to  his  opinion  in  Cover- 
dale  V.  Charlton,  pointed  out  that  the  case  of  Bolls  v. 
Veetry  of  St.  George  the  Martyr,  Southwark,  dealt 
only  with  the  duration,  not  the  extent,  of  the  right 
conferred.  When  the  authority  has  used  the  powers 
vested  in  it  for  that  purpose,  and  has  brought  into 
existence  a  building  out  of  which  a  profit  is  msde, 
a  building  vested  in  it  which  it  has  statutory  powers 
to  let,  it  seems  to  me  difiBcult  to  contend  that  the 
authority  does  not  come  within  the  words  of  the  Land 
Tax  Act  as  *' having  or  holding"  a  '* tenement  or 
hereditament."  I  think  it  is  imposrible  to  denjr  that 
what  they  hold  i«  an  interest  in  land.  In  fact  tlus  is  a 
stronger  case  then  Metropolitan  Bailway  Co.  v.  Fowler, 
for  here  the  site  is  actually  vested  in  the  local 
authority,  and  it  could  not  be  suggested  here,  as  it 
was  there,  that  what  they  took  was  an  easement  only. 
Here,  as  there,  the  persons  acquiring  the  interest  are 
a  corporation  and  acquire  it  in  fee.  If  it  be  possible 
that  the  respondents  might  at  some  time  have  to 
abandon  and  olose  the  convenience  and  that  in  such 
case  their  statutory  interest  in  the  subsoil  might 
CCMC,  so  also,  as  Lord  Watson  points  out  in  Metro- 
politan Bailway  Co.  v.  Fowler,  might  the  Metropolitan 
Bailway  lose  their  interest  in  the  site  of  their  tunneL 

Unless,  then^  the  fact  that  the  convenience  is  held 
subject  to  the  statutory  obligation  to  admit  the 
public  at  such  times  as  by  their  regulations  they  deem 
fit  exempts  from  rateabiUty,  the  statutory  conditions 
are  fulfilled.  We  are  not,  however,  dealmg  with  the 
poor  rata  or  the  paving  rate,  neither  is  there  any 
statutory  exemption,  though  the  statute  does  make 
some  exemptions,  and  this  is  not  Orown  land.  ^  The 
objection  really  goes  to  quantum,  not  to  rateability, 
and  in  the  present  case  if  the  convenience  is  a  tene- 
ment or  hereditament  and  the  corporation  "  have " 
or  *'hold"  it,  it  is  undoubtedly  being  turned  to 
profitable  use  and  has  some  value. 

With  respect  to  the  convenienoes  in  FuUer^scase,  the 
same  reasoning  applies,  though  the  fact  that  the 
expenses  exceed  we  income  will  presumably  be 
taken  into  account  in  assessing  the  value.  This  is 
not  the  tribunal  for  determining  that  (question,  which 
would  have  to  be  decided  as  provided  m  the  Act :  see 
section  8.    If  and  so  far  as  the  land  tax  has  been 
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redeemed  in  respect  of  any  part  of  the  site,  a  proper 
allQwanoe  must,  of  course,  be  made.  I  am  of  opinion 
that  the  appeal  mnst  be  flowed. 

STiBLma,  L. J.,  read  the  following  judgment :  In 
each  of  these  cases  the  parties  have  agreed  to  submit 
to  the  court  the  question  whether  land  tsx  can  be 
assessed  in  respect  of  certain  conveniences  recently 
constructed  by  the  plaintiffs  or  their  predecessors 
under  a  public  street,  in  exercise  of  the  powers  con- 
ferred by  the  Public  Health  (London)  Act,  1891, 
sections  44  and  45. 

Laud  tax  was  first  imposed  for  one  year  only  by  4 
W.  &  M.  0.  1  (1692).  In  every  snbspquMit  year 
down  to  and  including  38  Gko.  3  (1797)  a  aimilar 
Act  was  passed.  The  last  of  these  annual  Acts  was  38 
Geo.  3,  c.  6,  which  was  made  perpetual  by  another 
Act  of  the  same  session,  38  Qeo.  8,  c  60,  which 
contained  provisions  for  the  redemption  and  purchase 
of  the  tax.  Most  of  the  enactments  of  the  last  men- 
tioned statute  have  been  repealed,  but  re-enacted  with 
variations  by  42  Qeo.  3,  c  116.  The  nature  of  the 
fxiating  tax  has  been  considered  and  explained  in  two 
oases — Beg,  v.  Land  Tax  CommiMionerSt  1  W.  B.  479, 
2  £.  &  B.  694,  and  Lord  Colchesier  v.  Kewney,  The 
whole  of  Eaglaud  is  for  the  purpose  of  this  taxation 
divided  into  districts,  and  a  nxed  annual  sum  ii 
required  to  be  raised  from  the  land  in  each  of  them. 
The  sum  to  be  so  raised  is  assessed  yearly  by  assessors 
chosen  by  and  acting  under  the  directions  of  commii- 
sioners  appointed  for  the  purpose  in  each  district ;  38 
.Geo.  3,  c.  5,  s.  8.  The  assessment  is  to  be  "charged  with 
as  mudi  equality  and  indifference  as  is  possible  by  a 
pound  rate  "  (section  4),  or,  as  it  is  aft^wards  more 
briefly  expressed  (section  8),  '*by  an  equal  poimd 
rate"  upon  all  manors,  lands,  hereditaments,  and 
other  premises  within  the  district.  There  are,  how- 
ever, certain  exceptions  from  this  taxatiou.  First, 
land  in  the  occupation  of  the  Crown  at  the  date  when 
the  Act  became  perpetual  is  exempt  {AUomey'Oeneral 
V.  Bill,  2  M.  &  W.  160) ;  but  land  which  is  Grown 
proper^,  but  not  in  the  occupation  of  the  Crown,  is 
not  free :  Lord  Colchester  v.  Keumey,  Secondlv,  lands 
belonging  to  any  colleges,  hosp^taU,  and  other  lostitu- 
tions  spe^fied  in  sectiou  2o  are  thereby  made  exempt ; 
this  exempt iou  extends  ooly  to  lands  held  by  such 
institutions  at  the  date  when  Uie  tax  was  made  per- 
petual— Lord  Coleheater  v.  Kewney^hnt  continues  as 
regards  such  lands  even  after  they  have  been  sold  by 
the  institotaon  to  which  it  belonged :  Cox  v.  Babbits, 
26  W.  B.  483,  3  App.  Gas.  473.  Thirdly,  lands  as  to 
which  the  land  tax  has  been  redeemed  are,  of  course, 
exempt ;  but  it  is  provided  that  the  amount  of  tax  so 
redeemed  is  to  be  deducted  from  the  total  amonot 
leviable  within  the  district,  and  the  remainder  only 
levied  on  the  lands  remaining  charged  wtth 
the  tax,  as  if  these  had  formed  an  entire  district : 
38  Geo.  8,  c.  60,  s.  74;  42  Geo.  3,  c.  116,  s. 
180.  The  broad  result  is  that  all  land  which  was 
chargeable  with  the  tsx  at  the  time  when  it  was  made 
perpetoal  remaius  chargeable  therewith,  unless  in  the 
meantime  the  tax  in  respect  thereof  has  been 
redeemed.  But,  ss  was  pointed  out  by  Cbannell,  B., 
in  delivering  the  judgment  of  the  Court  of  Exchequer 
in  Lord  Colchester  v.  Kewney,  the  amount  for  which 
any  particular  piece  of  land  is  assessed  may  vary  from 
year  to  year,  according  as  its  value  decreases  or 
increases  relatively  to  the  rest  of  the  land  in  the 
district.  It  may  even  happen  that  the  value  may 
become  nominal,  in  which  case  the  property  would 
in  practice  not  be  included  in  the  assessment,  and  thus 
would  in  B  senseoease  to  be  Bssessable.  Whether  this 
has  taken  place  or  not  is  a  matter  lor  the  determina- 
tion of  the  commissioners  for  the  assessment ;  it  is  not 
one  on  which  this  court  can  be  aalmd  to  express  an 


opinion,  and  I  do  not  understand  the  questions  aab- 
mitt^d  to  the  court  in  these  cases  to  rel^  to  anything 
of  tbis  kind,  but  to  be  in  substance  whether  the 
plaintiffs  have  or  hold  any  messuages,  lauds,  tene- 
ments, or  hereditaments  capable  of  being  assessed  to 
land  tax. 

Objection  is  taken  on  behalf  of  the  plaintiffs  to  the 
taxation  of  these  convcDiences  in  question  on  two 
grounds— first,  the  use  to  which  they  are  applied ; 
and,  secondly,  the  nature  of  the  interest  which  the 
plaintifi^  have  in  theoi.  As  to  the  former  of  these 
objections,  the  point  is  that  the  convenioDces  sue 
for  the  benefit  of  the  public,  and  that  the  pabiic 
cannot  be  excluded  from  them.  Conveniences  have 
been  erected  under  the  authority  of  the  Public 
Health  (London)  Act,  1891,  which  authorizes  the 
sanitary  authority  to  provide  and  maintain  them 
**  in  »ituatioDS  where  they  deem  the  same  to  be  re- 
quired." The  sanitaiT  authority  has  power  to  make 
them  in  the  subsoil  of  a  road,  but  there  appears  to  be 
notihiog  to  prevent  the  authority  from  erecting  buOd- 
ings  for  the  purpose  above  ground.  If  the  pl«intiff8 
hid  erected  such  a  building  on  a  piece  of  land  acquired 
for  the  purpose,  and  subject  at  the  time  of  its  acqui- 
sition to  land  tax,  would  land  tax  cease  to  be  payable 
merely  by  reason  of  the  use  to  which  the  erection  is 
applied  ?  I  fail  to  see  why  it  should  be.  Tbe  case 
would  not  fall  within  any  of  the  exceptions  which  I 
have  pointed  out.  By  the  statute  the  tax  is,  in  my 
opinion,  made  payable  by  reason  of  ownership,  not  by 
reason  of  ocoupation,  and  still  less  by  reason  of  the 
nature  of  the  occupatioo.  The  BrockweU  Park  ease 
{Lambeth  Overseers  v.  London  County  Council)  was  re- 
ferred to  in  this  c  nnection.  There,  however,  the 
liabUity  to  poor  rate  was  in  question,  and  fell  to  be 
decided  in  reference  to  statutes  expressed  in  very 
different  terms  from  those  with  which  we  are  here 
concerned.  But  even  as  regards  liability  to  poor  rates, 
it  does  not  seem  to  me  to  be  dear  that  the  Brockwell 
Park  case  would  govern.  Lord  Heraohell,  in  advising 
the  House  of  Lords,  contrasts  that  case  with  London 
County  Council  v.  Churchwardens  of  Erith,  42  W.  B. 
330,  [1893]  A.  C.  662,  in  which  the  Loodon  County 
Council  was  held  to  be  rateable  to  poor  rates  in  respeot 
of  a  station  and  works  for  pumpng  sewage*  His 
lordship  said:  "The  land  on  wluch  the  pumping- 
stations  were  constructed,  the  rateability  of  which 
was  there  in  question,  was  not  by  statute  dedicated 
to  that  use.  The  London  Couoty  Council  could 
place  their  pumping- stations  where  they  pleased; 
they  could  rranove  them  elsewhere  at  any  time 
tbey  thought  fit,  or  dispense  with  th«*m  alto- 
gether, if  they  adopted  some  other  method  of  dealing 
with  their  sewage,  and  could  sell  or  let  the  land  to  a 
tenant,  whose  use  of  it  would  be  unrestricted.  About 
the  rateability  of  the  land  there  could  be  no  real  con- 
troversy." Some  of  these  observations  would  apply 
to  tiie  hypothetical  case  which  I  have  put  of  a 
building  erected  on  land  acquired  for  the  purpose. 
That,  of  course,  is  not  the  actual  csMe  unaer  con- 
sideration ;  but  if ,  as  I  think,  the  land  which  I  have 
supposed  to  be  acquired  would  not  be  freed  from 
land  tax  by  reason  of  the  use  to  which  it  was  put,  it 
seems  to  me  that  neither  can  the  existing  con- 
veniences be  exempted  solely  by  reason  of  the  nature 
of  their  use. 

It  remains,  then,  to  consider  whether  the  plaintiffs 
have  or  hold  a  messuage,  land,  tenement,  or  heredita- 
ment within  the  meanmg  of  38  Geo.  3,  c.  5,  s.  4.  Tbe 
Public  Health  (London)  Act,  1891,  s.  44,  snb-seotion 
2,  provides  that  **  for  the  porpose  oi  such  provision" 
(that  is,  the  psovisicm  of  audi  a  convenience)  "  the 
subsoil  of  any  road  •  •  •  shall  be  vested  la  the 
sanitary  authority."  SeotioQ  46  loovides  that  where 
a  sanitary  anttuvify  provide  and  maisitafn   poblio 


Vol  tm. 


[Nov.  5, 1001.] 


THE  WEEKLY  SEPOBTEB. 


7^ 


COITBT  OF  AfPBAL.    MAYOB,  &0.,  OF  WSSTMIViTIB  V.  JoHHSOV.^In  BB  ATKHTSOV.     OO^BV  (»  APFBAL. 


laTatoriet  or  samtary  oonyenienoeo,  *'iaoh  authority 
may  (a)  make  regulations  and  bye-laws  with  reqpeot 
to  thd  management  and  osw  thereof ;  (6)  let  the  oon- 
▼enienoe  for  any  term  not  exceeding  three  years  at 
snoh  rent  and  subject  to  such  conditions  as  they  may 
think  fit" ;  and  (e)  **  charge  such  fees  for  the  use  of 
any  lavatodes  provided  by  them  as  they  may  think 
propa."  It  seems  to  me  that  the  powers  conferred 
by  this  section  enable  the  sanita^  authority,  haying 
made  proper  regolations  and  bye-laws  and  fixed 
reasonable  fees  for  the  use  of  the  oonveniences 
specified,  to  hand  over  to  others  the  administra- 
tnre  part  of  their  duties  in  donnectiou  therewith, 
and  with  that  view  to  let  the  same  for  terms  not 
exceeding  three  years.  I  think  that,  when  letting  is 
spoken  of,  the  term  is  used  in  the  ordinary  sense. 
The  estate  yetted  in  the  sanitary  authority  by  section 
44,  sub-section  2,  it  not  defined ;  but  it  seems  to  me 
that  what  is  to  vest  is  not  a  mere  easement,  but  such 
an  estate  or  interest  as  will  enable  the  authority  to 
perform  the  duties  imposed  and  to  exerdse  the  powers 
conferred  by  the  Act,  including  the  power  of  lettiog. 
Tnis  appears  to  me  to  be  in  accordance  with  what  is 
laid  down  in  MeiropolHan  Railway  Oo,  v.  Fowler  and 
Mayor,  <£re.,  of  Tunbridge  Welh  v.  Baird.  This  being 
so,  in  my  opinion  the  conveniences  in  question  faU 
under  one  or  other,  or  even  more  than  one,  of  the 
designations  of  messuages,  lands,  tenements,  or 
herMlitaments,  held  by  the  sanitary  authority,  within 
the  meaning  of  38  Geo.  3,  c  6,  s.  4.  It  appears  that 
the  site  of  the  convenience  which  is  the  subject  of 
the  first  of  thete  actions  was  formerly  occupied  partly 
by  the  street  and  partly  by  houses ;  the  land  tax  had 
been  redeemed  in  respect  of  one  these  houses,  but  not 
of  the  others.  Tae  houses  were  bought  by  the 
plaintifis*  predecestor  for  the  purpose  of  street  im- 
provements and  thrown  into  the  street.  Since  that 
lime  no  land  tax  hai  been  paid  in  respect  of  the  site, 
the  reason  being,  I  presume,  that  the  commissioners 
regarded  the  value  as  nomioual  merely.  It  is  for  the 
commissioners  and  not  for  this  court  to  determine 
whether  the  structure  erected  by  the  plaintiffs  (so  far 
as  the  site  consists  of  land  the  tax  on  which  has  not 
been  redeemed)  is  or  is  not  ol  nominal  value  merely. 
Similar  remarks  apply  to  the  conveniences  which  are 
the  subject  of  the  second  action.  In  my  judgment, 
therefore,  the  appeal  ought  to  be  allowed. 

Mathxw,  L.J.,  read  the  following  judgment:  In 
these  cases  I  agree  with  my  brother  Wrisrht,  and  am 
of  opinion  that  nis  judgment  should  be  affirmed.  The 
Land  Tul  Act,  1797,  s.  4,  seems  to  me  to  deal  with 
estates  known  to  the  common  law,  which  might  be 
h^d  in  perpetoity,  and  thi  tenure  of  which  was 
subject  to  no  restrictions.  It  was  contended  for  the 
app^ants  that  the  word  <* vested"  in  the  Public 
Health  (London)  Act,  1891,  s.  44,  sub-section  2, 
iodicated  an  intention  to  create  an  ownership  in  the 
(laintifft.  But  the  sense  io  which  the  term  is  lued 
with  respect  to  the  rights  granted  to  local  authorities 
is  explained  in  the  cases  referred  to  in  the  judgment 
of  Wright,  J.  Whether  it  be  the  street  or  the  sub- 
soil mentioned  in  the  Act,  the  position  of  the  plainti£Et 
seems  to  me  to  be  the  same.  They  have  no  property 
in  the  ordinary  sente.  They  are  not  owners  or 
occupiers.  They  have  control  as  custodians  only,  and 
are  granted  by  implication  in  that  capacity  such 
property  and  authority  as  will  enable  them  to  protect 
and  preserve  the  rights  of  the  public.  In  support  of 
the  appeal  the  main  reliance  was  placed  on  sub-section 
1  of  section  46  of  the  Pablie  Health  (London)  Act, 
1891.  It  was  urged  that  the  provisions  of  that  sub- 
Beoticm  showed  &at  the  plaintifft  were  owners  in  fee 
ci  the  structmras  in  question.  They  aee  empowered 
t«  change  far  their  use,  and  what  was  reoBifed,  it  was 


said,  was  in  the  nature  of  rent  Th^  wete  further 
entitled  to  let  them  for  any  term  not  exceeding  three 
years.  It  was  contended  that  the  plaintiffs  thesefofe 
possessed  the  ordinary  rights  of  the  hmdlord.  Bat 
the  charges  made  to  the  public  are  desoribed  in 
the  statute  as  *<fees,"  «id,  as  appears  from 
the  agreed  facts,  they  are  not  made  for  purposes  of 
profit,  but  with  the  objeot  of  aiding  m  meeting 
the  necessary  expenditure  incurred  ia  uie  interest  of 
the  public,  and  in  order  to  place  some  check  on  a  too 
indiscriminate  public  user.  The  fees  wiiioh  are  paid 
are  no  more  rents  than  the  smsll  sums  paid  for  the 
use  of  chairs  in  the  public  paries.  Further,  with 
reference  to  the  power  of  letting,  any  demise  must  be 
subject  to  the  obligations  of  the  plainti0s.  Provisioa 
must  be  made  that  the  premises  shoold  be  maintained 
for  the  |Hirposei  indicated  in  the  statute.  What  would 
be  reoeifBd  by  the  t^^ant  would  be  the  difference 
between  the  fees  paid  and  neoessary  outgoings,  wfaich» 
as  I  have  already  said,  would  not  be  a  return  in  the 
nature  of  rent.  Farther,  it  must  be  borne  ia  mind 
that  the  right  to  receive  payments  from  the  mblio 
and  the  right  to  let  are  both  statut(tty.  They  uq  not 
spring  from  ownership  and  would  not  exist  without 
the  sauetion  of  Parliament.  The  appiriiants  awaod 
that,  if  the  building  in  John$on*$  case  was  assessable, 
the  other  similar  structures  would  be  subject  to  the 
tax,  because  of  the  power  which  the  plaintiffi 
posiessed  to  make  such  charges  for  their  use  as  they 
thought  prpper.  But  this  reasoning  would  seem  to 
involve  the  consequence  that  the  enclosures  provided 
for  similar  purposes  on  the  surface  of  the  street  would 
become  hereditaments  liable  to  land  tax.  The  case 
seems  to  me  not  to  be.  distinguishable  in  principle 
from  the  BrockweU  Park  case  {LambM  Ooernera  v. 
London  County  Council)  and  the  To<^ing  Common  case 
{London  County  Council  v.  Wandaworth  Borough 
Council,  51  W.  B.  499,  [1903]  1  E.  B.  797).  {  see  no 
reason  in  the  absence  of  express  enaotipent  for 
impoung  on  the  ratepayers  the  additional  bordan  of 
the  land  tax.  For  these  Masons  it  seems  to  me  the 
appeal  should  be  dismissed. 

Appeal  allowed. 

Solicitors   for    the    plainttffli,    Capron$,    Hikhine, 
Brahani,  &  Hiichine, 

Solicitors  for  the  defendants,  MiOer,   Vardon,  S 
Maier. 


From  Ohan.  Div.  ; 

(7aughan  Williams,  Bomer»  and  >       June  1,  1904. 
Oozens-Hardy,  L.JJO  J 

In  re  Atkiwsoi^* 
Barbebs  Company  v.  GBOSS^SMrrH.  (a.) 

Tenanifor  life  and  remainderman — Oapiial  and  income 
—  Settled  fund — Mortgage — Authorized  eecurity-^ 
Arrears  of  interest — Deficient  security. 

If  a  fund,  which  is  sdtled  upon  a  tenant  for  life  and 
remainderman,  is  properly  invested  on  a  mortgage  which 
proves  insufficient  to  pay  principal  and  interest  in  fuU, 
the  sum  realized  ought  to  he  divided  hetunen  the  tenant 
for  life  and  remainderman  in  the  proportion  which  the 
amount  of  interest  in  arrear  hiars  to  the  amount  of 
principal  due  under  the  mortgage,  without  taking  info 
considertxtion  any  sums  received  by  theienantfor  life  by 
way  of  interest  from  the  security. 

In  re  Foster,  39  W.  R.  31,  and  In  re  PhiHimore, 
[1903]  1  Ch,  42,  disapproved. 

In  re  Moore,  33  W.  S.  447,  and  In  re  Alston,  [1901] 
2  Ch.  584.  foUowed. 

(a.)  Beported  by  J.  L  STiBLiro,  Bsq.,  Barrister- 
•at-Law. 
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This  WM  an  appeal  from  a  deoision  of  Keke- 
wioh,  J. 

John  Atkinion,  by  his  will  dated  the  SOfch  of  Angiut, 
1858,  gare  his  residuary  estateupon  trust  for  oonversion 
and  investment,  and  npon  further  trust,  subject  to  cer- 
tain interests  which  had  determined,  to  nay  the 
income  to  his  eleven  nephews  and  nieces  for  life  and 
the  survivors  and  survivor  of  them,  and,  after  the 
decease  of  the  survivor  upon  trust  to  pay  the  capital 
to  the  Barbers  Oompany  to  be  held  by  them  npon 
certain  charitable  trusts. 

The  testator  died  on  the  8th  of  November,  1861. 

£29,000,  part  of  the  residuary  estate,  was  invested 
on  a  mortgage,  which  carried  interest  at  5  per  cent, 
reducible  to  4  per  cent,  on  punctual  payment. 

In  Januarv,  1889,  the  mterest  on  the  mortgage 
began  to  fall  into  arrear;  and  in  May,  1889,  me 
trustees  entered  into  possession.  Since  that  time  the 
rents  arising  from  the  mortgaged  property  had  been 
paid  to  the  tenant  for  life,  but  they  were  insufficient 
to  keep  down  the  interest,  and  it  was  apprehended 
that  the  property  when  sold  would  not  realize  enough 
to  pav  the  prim^al  moneys  and  the  arrears  of  interest 

Li  March,  1892,  the  present  action  was  commenced 
by  the  Barbers  Oompany  against  ^e  then,  trustees  of 
the  testator's  will  and  the  then  tenants  for  life  for  the 
purpose  of  determining  whether  the  mortgaged  pro- 
per^ ought  not  to  be  realized. 

By  an  order  made  on  the  2nd  of  June,  1892,  the 
court  ordered  the  trusts  of  the  will  to  be  carried  into 
execution,  and  directed  an  inquiry  whether  any  and 
what  proceediogs  should  be  taken  to  realize,  among 
other  securities,  this  mortgage. 

In  1894  the  chief  derk  certified  that  this  mortgage 
oiu;ht  not  to  be  realized. 

In  April,  1898,  part  of  the  mortgaged  property  was 
sold  in  pursuance  of  an  order  made  in  the  action 
and  realized  £4,800. 

In  1903  the  tenants  for  life  took  out  a  summons  in 
the  action  aiking  that  the  £4,600,  and  also  the  pro- 
ceeds of  sale  of  the  rest  of  the  mortgaged  property 
when  sold,  might  be  apiKxrtioned  between  the  tenants 
for  life  for  the  time  being  of  the  residuary  estate 
and  the  trustees  of  the  will,  as  representing  the  capital, 
in  jjroportion  to  the  amount  due  in  respect  of  arrears 
of  interest  and  the  amount  of  capital  remaining  due 
on  the  mortgage,  and  asking,  furmer,  that  directions 
might  be  given  for  the  realization  of  so  much  of  the 
mortgaged  property  as  remained  unsold.  At  the 
date  of  this  application  the  amount  due  for  capital  on 
this  security  was  about  £22,000,  and  the  amount  due 
for  arrears  of  interest  about  £9,000. 

Kekewich,  J.,  ordered  an  immediate  sale  of  the 
remaining  farms,  and  ordered,  further,  that  the 
£4,600  should  be  apportioned  between  ihe  tenants 
for  life  and  the  capital  in  the  proportion  which  the 
amount  of  interest  in  arrear  at  6  per  cent,  bore  to  the 
amount  of  principal  due  under  the  mortgage. 

The  Barbers  Oompany  appeided  from  tms  decision 
so  far  as  it  related  to  the  apportionment. 

Canon,  K.Ct  and  Spencer,  for  the  appellants.— We 
submit  that  the  risht  principle  of  apportionment  in 
this  case  is  that  fdlowed  l^  Kay,  J.,  minre  Foster, 
39  W.  B.  31,  46  Oh.  D.  629.  The  moneys  received  by 
the  tenant  for  life  by  way  of  interest  ought  to  be 
added  to  the  proceeds  of  sale  and  the  total  treated  as 
the  sum  recovered  on  the  mortgage ;  then  it  must 
be  ascertained  how  much  at  the  date  of  sale  would 
have  come  to  the  tenant  for  life  and  how  mudi  to  the 
eorwM  if  there  had  been  no  d^dency,  and  tbe  total 
is  oivided  between  the  tenant  for  life  and  the  re- 
mainderman in  proportion  to  those  two  amounts. 
In  the  present  case  Kekewich,  J.,  has  followed  his 


own  decision  in  In  re  Akton,  [1901]  2  Oh.  684,  50 
W.  B.  Dig.  167.  Tiiat  principle  is  simply  to  divide 
the  proceeds  in  the  proportion  which  the  amount  of 
interest  in  arrear  bears  to  Hie  amount  of  interest  doe 
under  the  security.  We  submit,  however,  that  thia 
method  bears  hardly  on  the  remaindermen. 

They  also  dted  Stewart  v.  Kinsile,  [1902]  1  Ir.  B. 
496;  Turner  v.  Newport,  2  Ph.  14;  Vox  v.  Oox,  17 
W.  B.  790,  8  Bq.  343 ;  In  re  Bird,  49  W.  B.  699,  [1901] 
1  Oh.  916;  In  re  PhiUimore,  [1903]  1  Oh.  942,  51 
W.B.  IMg.  140;  In  re  Ohe$terfield'»  TrusU,  32  W.  B. 
361,  24  Oh.  D.  643 ;  In  re  Moore,  Moore  v.  Johnson^ 
33  W.  B.  447  ;  In  re  Barker,  (1897)  W.  N.  164 ;  Lyon 
V.  MitcheU,  (1899)  W.  N.  27. 

Dickinson,  for  two  of  the  trustees  of  the  will, 

P.  0.  Lawrence,  K.C,  and  Lyttdton  Chubh,  for  all 
but  one  of  the  tenants  for  life. 

Vaughan  Hawkins,  for  the  remaining  tenant  for 
life,  were  not  called  upon  to  argue. 


Yauohak  Williahs,  L.J.— I  think  that  this  appeal 
fails.  I  think  that  the  judffment  of  Kekewiim,  J., 
in  this  case  and  also  his  judgment  in  In  re  Ahton 
were  quite  right.  In  this  case  there  was  an  author- 
ized investment,  a  mortgage,  and  that  investment 
was  a  security  for  capital  aaaci  interest  at  the  rate  of 
6  per  cent.,  and  for  a  long  time  the  security  was 
sufficient  and  the  interest  was  paid.  Then  the 
security  begun  to  be  deficient ;  there  was  not  enough 
to  keep  up  the  full  ^a^ent  of  the  interest,  and  there 
was  a  grave  probability  that  the  security  might  not 
be  sufficient  to  provide  payment  of  the  capital.  Under 
these  drcumstancei  a  pcnrtion  of  the  securities  was 
realized,  and  that  produced  £4,600.  Then  a  question 
has  arisen  about  apportionins  this  amount  strictly 
speaking  we  cannot  make  a  final  adjustment  in  the 
case,  it  is  impossible  at  present  to  ascertain  all  the 
factors  which  are  necessary  for  this  adjustment. 
We  do  not  know  at  present  what  the  unsold  residue 
of  the  estate  may  be,  but  it  is  said  that  it  will  be 
convenient,  although  the  time  for  final  adjustment 
has  not  come,  and  the  conditions  are  not  present 
which  would  enable  us  to  make  that  final  adjustment, 
that  we  should  declare  now  what  will  be  the  prhnciple 
of  the  final  adjustinent,  in  order  that,  for  the  con- 
venience really  of  all  ^ties  this  sum  that  has  been 
realized  may  be  provisionally  apportioned,  and  that 
any  adjustment  which  is  ultimatelv  necessary  when 
all  the  fiMstors  have  been  ascertained  can  be  made  on 
the  occasion  of  the  final  adjustment.  But  in  the 
meanwhile  we  have  to  make  an  order  which  will 
constitute  really  a  provisional  apportionment,  and  I 
may  say  that  I  do  not  think,  as  far  as  I  can  judge 
from  Kekewich,  J.'s,  judgment,  that  he  meant  what 
he  did  to  be  anything  more  than  a  provisional  i^por- 
tionment.  That  being  the  case  now,  one  has 
to  deal  with  the  question  of  what  is  the  right 
prindide  of  apportionment  or  adjustment  Now, 
as  the  Master  of  the  Bolls  said,  in  the  Irish 
case  of  Stewart  v.  KineaU,  that,  if  he  had  to 
choose  there  between  In  re  Foster  and  In  re  Moore, 
he  preferred  the  principle  laid  down  in  In  re  Moore, 
ana  I  say  as  he  did,  that  I  prefer  that  principle. 
Beally  the  Master  of  the  Bolls  sives  such  dear  aud 
forcible  reasons  in  his  judgment  tot  his  preference  that 
I  feel  that  I  should  not  better  them  in  any  way  by 
anything  that  I  may  add  now  to  them.  But  in  only 
one  resfMct  do  I  at  all  criticize  what  the  Master  of  the 
Bolls  said.  I  do  not  think  that  the  question  whether 
In  re  Foster  or  In  re  Moore  laid  down  the  right  prin- 
ciple of  apportionment  was  quite  as  open  a  question 
according  to  the  Bnglish  cases  as  the  Master  of  the 
Bolls  assumed,  because  it  seems  to  me  that  ^th 
regard  to  /n  re  Foiter  it  is  a  case  which,  as  Mr.  Oarson 
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tolduty  luM  neyer  been  followed,  andaehealsopraoti- 
oally  had  to  admit  it  htm  neyer  been  preceded.  I 
mean  by  that,  that  there  never  was  before  Ihe  deeiaion 
minre  Fater  a  case  in  which  the  principles  which 
would  support thatdedsion  were  in  the  slightest  degree 
indicated.  One  cannot  help  seeing,  when  one  loob  at 
the  judgment  of  Kay,  J.,  in  In  re  Fo$ter^  and  con- 
siders it  with  the  greatest  care,  having  regard  to 
his  learning  and  carefolness  as  a  jadge,  tlmt  corionsly 
enoQgh,  although  he  therein  particularly  refused  to 
follow  in  7n  re  Moan  he  does  so  without  the  indica- 
tion of  any  reason  why  he  disapproved  of  In  re 
Moore  or  preferred  the  calculation  which 
he  enunciated  ia  In  re  Foster.  I  say,  therefore, 
that  I  prefer  In  re  Moore,  Now,  cases  were 
cited  to  ns  of  unauthorized  investment,  but  I  do  not 
mean  to  trouble  myself  with  those  cases,  because  I 
think  they  have  no  bearing  on  this  case  whatsoever. 
You  have  a  oat§  here  of  authorized  investment,  it  was 
given  to  a  tenant  for  life,  and  the  fund  was  to  go 
ultimately  to  remaindermen.  Now,  having  that  state 
of  things,  and  the  security  being  a  security  both  for 
principal  and  for  interest  on  the  mortgage  at  the  rate 
of  5  per  cent,,  what  is  to  bs  done  in  a  case  where  for 
a  considerable  time  that  interest  has  been  paid,  and 
then  the  security  is  realized  and  proves  insufficient  P 
What  was  it  a   security   for?    It   was  a  security 

rlly  for  the  principal  and  the  interest  Now  I 
venture  to  try  ana  enunciate,  not  a  calculation, 
but  a  principle  here  which  one  ought  to  apply  in 
these  cases,  uid  that  principle  is  that,  there  oeing  a 
security  for  the  principal  and  the  interest,  and  there 
having  been  a  loss,  you  ought  to  take  care 
that  there  is  rateable  equality  in  the  inci- 
dents of  that  loss.  That  is  all  that  yon 
have  got  to  do.  Now  I  will  proceed  to  make  the 
calculation  which  follows  upon  that  priociple,  and  I 
will  now  take  the  ver^  words  of  In  re  Moore.  Take 
the  amount  due  for  capital  and  the  amount  due  to  the 
tenant  ioi  life  for  arrears  of  interest,  and  then 
i^»portion  the  sum  aooordingly.  That  is  the  principle, 
it  seems  to  me,  we  have  to  apply  in  the  present  case. 
Theresult  of  this  willbe  that  the  appeal  fails,  but  we  will 
introduce  what  words  may  be  necessary  by  way  of 
precaution  to  prevent  it  being  supposed  that  this  is  a 
final  apportionment. 

RoMSB,  L  J. — I  am  of  the  same  opinion.  I  must 
say  that,  but  for  the  cases  of  In  re  Foster  and  In  re 
PhiUimoret  1  should  have  thought  the  principle  to  be 
applied  in  a  case  like  the  present  was  quite  dear. 
Tiie  question  may  be  shortly  stated  as  follows :  There 
was  a  mottgage  debt,  an  authorized  security.  It  is 
settled  by  a  settlement  on  a  tenant  for  me,  with 
remainder  to  some  remaindermen.  Interest  is  paid 
on  the  mortgage  debt  for  some  time  in  full ;  then  the 
interest  falls  into  arrear,  and  after  there  are  some 
arrears  outstanding  and  due  the  security  has  to  be 
realized,  and  it  turns  out  that  there  is  not  sufficient  to 
pay  the  arrears  of  hiterest  and  the  capital  of  the 
capital  debt.  What  is  to  be  done  under  the  circum- 
stances ?  I  should  have  thought,  as  I  have  said,  that 
the  way  to  proceed  was  pretty  dear,  and  the  con- 
siderations which  would  lead  to  the  way  in  which  the 
fond  should  be  dealt  with  are  pretty  obvious.  In  the 
first  place,  as  to  the  interest  which  was  paid  to  the 
tenant  for  lif e^  it  is  clear  that  the  tenant  for  life  was 
entitled  to  receive  it,  and  that  the  remaindermen 
could  have  no  possible  daim  upon  the  sum  so  recdved 
by  the  tenant  for  life,  and  no  equity  against  the  tenant 
for  life  in  lespect  of  those  sums  in  any  point  of  view 
whatever.  ThMi  being  so,  what  is  the  podtion  of  the 
tenant  for  life  and  the  remaindermen  so  far  as 
ooQoems  the  property  tiiat  represents  the  security  for 
the  dd>tF     They  axe  simply  in  the  podtion  of 


two  pmons  who  have  one  security  for  the  two  debts 
bdonffing  to  them  respectivdy.  Notinthstand- 
ing  the  payment  of  intmst  to  the  teoant  for  life, 
so  far  ai  conceros  his  arrears  of  interest  he  has 
a  right  as  again st  the  remaindermen  to  have  those 
arrears  charged  upon  the  security.  The  security 
is  a  security  not  only  for  principal  but  for  interest, 
and  that  is  a  right  the  tenant  for  life  had, 
and  I  fail  to  see  any  equity  on  the  part  of  the 
remaindermen  which  would  enable  the  remainder- 
men to  challenge  the  fkMition  or  right  of  the  tenant 
for  Ufa  That  being  so,  when  the  security  is 
insuffident  to  pay  the  two  debts  charged  upon  the 
security,  I  should  have  thought  it  would  follow  as  a 
matter  of  dear  right  that  the  tenant  for  life  would 
say  to  the  remaindermen:  "Apportion  our  security, 
which  is  a  security  fpr  my  debt  as  wdl  as  yours, 
between  us  in  proporUon  to  the  amount  of  the  debts, 
in  the  same  way  as  you  would  if  you  had  a  mortgage 
given  on  one  security  for  two  separate  debts  and  the 
seouritv  is  insuffident.  Tou  apportion  the  insuffident 
I>rooeeas  between  the  mortgage  debts."  That  is  the 
dmple  prindple,  and  there  is  no  j^osdble  equity  that 
I  can  see  to  prevent  the  ordinary  rights  applying  and 
being  enforced.  That,  on  prindple,  as  1  have  said, 
ends  the  case. 

About  the  authorities  only  let  me  say  a  few  words 
after  what  my  lord  has  said.  So  far  as  concerns 
Turner  v.  Newport,  Cox  v.  Cox,  and  In  re  Bird, 
they  are  all  authorities  dealing  with  cases  of  un- 
au^orized  investment,  and  have  no  application  in 
prindple  to  such  a  case  as  we  have  to  deal  with  here. 
Where  you  are  dealing  with  cases  of  unauthorized 
investment  from  the  very  nature  of  the  transaction 
yon  have  to  condder  the  rights  of  the  parties  at  the 
time  it  was  made.  Almost  of  necessity  you  must 
go  back  to  readjust  those  rights  as  I  have  stated. 
Those  cases,  in  my  opinion,  have  no  real  bearing  upon 
the  case  we  have  to  dedde.  The  case  that  we  have 
here,  had  to  be  considered  in  In  re  Moore,  and  there 
it  recdved,  to  my  mind,  proper  and  suffident  treat- 
ment. The  principle  I  have  referred  to  was  carried 
out,  and  rightly  cariied  out  in  that  case,  as 
indeed  it  was  also  ia  Lyon  v.  MUcheU,  In  re 
Barker^  In  re  Alston,  and  Stewart  v.  Kinsale.  The 
only  authorities  that  cause  the  dightest  trouble 
are  those  of  In  re  Foster  and  In  re  PhiUimore.  As 
my  lord  has  pointed  out,  In  re  Foster  had  no 
previous  authority  to  justify  it,  and  speaking 
with  great  respect  of  the  very  learned  jud^ 
who  dedded  it,  in  my  opinion  the  dedsiou  in 
that  case  was  wrong.  The  learned  judge  there 
appears  to  have  arrived  at  a  method  of  apportionment 
which,  as  far  as  I  can  see,  was  not  argp^Ml  and  not 
authorized  by  any  previous  authority,  and  he  gave  no 
reason  for  his  adopting  that  method  of  apportionment. 
He  states  no  prindple  on  which  he  is  sdd  to  have 
proceeded,  ana  that  case  has  never  been  followed.  It 
was  not  fallowed  even  in  In  re  PhiUimore,  and  the 
otiber  judges  have  expressly  declined  to  follow  it,  as, 
for  example,  in  Lyon  v.  Mitchell  and  in  In  re  Barker. 
With  regard  to  In  re  PhiUimore  I  need  only  say  this, 
that  I  think  Smnfen  Bady,  J.,  was  misled  there 
by  the  form  the  argument  took  before  him. 
The  real  point  of  prindple  on  which  that  case 
ought  to  have  been  dedded,  in  my  opinion,  was 
never  brought  to  the  attention  of  the  learned  judge ; 
he  was  led  to  believe  by  the  argument  before  him 
that  the  whole  question  he  had  to  dedde  was  one  as 
to  the  point  of  time  from  which  an  account  should 
be  taken  as  against  the  tenant  for  life  in  respect  of 
the  income  recdved  by  him,  and  which  was  to  be 
brought  in  as  a  sort  of  hotchpotch  in  order  to  ptO' 
duce  the  apportionment.  H!e  was  led  to  condder 
that  that  was  the  only  question  he  had  to  dedde.   As 


to 


THE  WEEKLT  REPORTER. 


(HOT,  6,  MM.]        Vol  LtEL 


OOITBT  OF  AfPJIAL. 


In  bb  ATKUisoir.— Iir  bx  Cluttbbbuok's  Sbttlbmbitt. 


High  Ooubt. 


it  was,  be  deolioed  to  follow  In  re  FoBter,  bat  it  is 
reUly,  for  tbe  reMons  tbat  I  bays  given,  no  aatbority 
upon  the  qaesdon  we  have  bere.  Bat  so  far  as  it 
really  proceeded  on  a  different  basts  from  tbat  wbiob 
I  baye  indicated  as  a  correot  basis.  I  cannot  belp 
saying  tbat,  in  my  opinion,  it  was  wrongly  dedded. 
Those  are  the  only  two  cases  which  are  really  in 
any  way  in  conflict  with  tbe  principle  I  tiave 
indicated.  To  my  mind,  as  I  have  said,  it  is 
8  pcHTfectly  clear  and  intelligible  principle,  and 
one  that  ought  to  be  applied  witbont  any  diffi- 
cnlty.  I  wUl  only  add  that  in  this  case  we  are 
really  deciding  a  hypothetical  qaestion,  bat  we  are 
led  to  do  tbat  nader  the  adnsability,  if  not  tbe 
necessity,  of  allowing  some  prondonal  dinsion  to  be 
made  in  respest  of  £4,000  between  the  tenant  for 
life  and  the  remaindermen.  I  think  that  jastifies  the 
oonrt  in  deciding  the  qaestion  tiioagh  as  I  have  said 
it  is  np  to  the  present  time  hypothetical.  I  think  the 
order  that  was  made  by  E^^ket^ich,  J.,  as  to  the 
apportionment  of  the  £4,600  oaght  to  be  prefaced 
by  a  statement  to  the  ^ffeot  that  the  apportionment 
of  tbat  sum  is  to  be  withoat  prejadice  to  a  fiual  ad- 
jaitment  when  tbe  estate  is  pmeotly  realized.  It  is 
not  nntil  tbe  estate  is  pei^tly  realisad  tbat  yoa 
can  finally  adjust  tbe  right,  aad  not  till  then 
can  yoa  take  a  proper  aocoant  betireen  tbs 
parties.  Yon  cannot  treat  the  £4,600,  for  example, 
as  representing  any  specific  portion  of  tbe  original 
mortgage,  and  for  that  reason,  amongst  others,  you 
ooald  not  possible  at  tbe  present  time  baye  a  com- 
plete and  final  adja«tmeat  and  apportionment  as  far 
as  regards  the  £4  600.  Therefore,  as  I  have  said,  the 
diyision  of  tbe  £4.600  can  only  b9  treated  as  pro- 
▼isional,  and  the  fiual  adjustment  of  the  rights  must 
take  place  when  tbe  estate  is  fnlly  realised.  There 
will  be  then  time  to  apply  for  the  taking  of  snob 
aoconnts  as  maybe  necatsary  to  finally  f^jnst  the 
rights  of  tbe  parties  on  the  principles  we  have 
decided. 

Cozbns-Habdy,  L.J. — ^I  am  of  tbe  same  opinioa, 
and  have  very  little  to  add  after  tbe  judgments 
given  by  my  lord  and  Bomer,  L.J.  I  think  tbe 
tnie  way  to  approach  this  question  is  to  treat 
it  as  thoogh  the  whole  security  bad  been 
realized  and  bad  produied  a  certain  snm;  then 
tbe  inquiry  which  tbe  conrt  woald  baye  to  make 
woold  be  what  was  due  on  the  sscurity  at  the  time 
of  realization  f  The  answer  would  be,  the  capital  and 
tbe  arrears  of  interest,  nothing  more  would  be  due. 
It  would  be  idle  to  say  the  interest  which  bai  been 
paid  wholly  or  in  pjart  to  the  tenant  for  life  was  then 
due  upon  the-security  of  the  land  or  npon  the  pro- 
ceeds of  the  sale  of  the  land.  Tbe  only  charge  would 
be  for  those  two  snms,  capital,  and  arrears  ot  interest. 
On  what  principle  are  you  to  apportion  them  F  Just 
in  the  same  way  as  you  would  if  it  were  a  contribu- 
t'lry  mortgage,  part  owing  to  A.  and  part  owing  to 
B.,  you  would  apportion  it  rateably.  Just  so  here 
when  tbe  ultimate  reab'zation  comes  to  pass  you  would 
baye  to  ascertain  whan  was  due  for  capital  and 
what  was  due  for  arrears  of  interest.  It  it 
a  plain,  simple,  and  intelligible  rule  which 
was  adopted  by  Pearson,  J.,  in  tbe  case  of  In 
re  Moore.  It  follows  from  what  has  bien 
said  in  the  case  of  In  re  Moore,  which  was  fol- 
lowed by  Eekewich,  J.,  in  In  re  AUton,  and  by  tbe 
Master  of  the  Rolls  in  Ireland  in  what  I  may  very 
respectfully  reftf»r  to  as  his  yer?  able  judgment  in 
Stewart  ▼•  Kineale^  and  a^ain  by  E<9keincb,  J.,  in  bis 
judgment  in  this  case,  tbat  those  are  correct  But 
with  tbe  greatest  respect  to  Kay,  L.J.,  and  fiwinfen 
Eidy,  J.,  I  cannot  consider  the  decision  m  In  re 
Foster  ot  in  In  re  PhiUimoretmaontot  Idosotreler 


to  tbe  cases  as  to  nnaathorized  inyestments.  Tbey 
are  on  a  different  footing  to  a  case  like  this,  iHiore 
the  tenant  for  life  was  entitled  to  the  income  derived 
from  this  mortgage.  The  appeal  will  be  dismi««ed, 
tbe  only  yariatun  being  that  this  order  is  withoat 
prejadice  to  any  ultimate  adjustment  oa  the  whole 
scheme. 

Solicitors,  LingardA  Leach;  RushIU  Son,  A  Cum* 
ming;  Weir,  Ford,  <fe  Lfach* 


July  12. 
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In  re  ClUTTBBBUOK'S  SBTTLBlCBirT. 

Bloxam  v.  Oltjttbbbuok.  (o.) 

Settlement  —  Marriage  eetUement — Covenant  to  setUe 
after- acquired  proptrty — AccumiHatione  of  income  of 
settled  property — Investment  of  accumukUions — *'  At 
one  ana  same  time  " — Construction, 

Property  purchcued  hy  a  vnfe  with  the  aecumulaiions 
of  income  derived  from  property  setUed  by  a  marriage 
settlement  is  not  property  to  which  she  heeomes  entoied 
during  the  coverture  so  as  to  fall  within  the  meaning  of 
the  ordinary  covenant  to  setUe  after'Ocquired  property  ; 
and  where  the  covenant  is  expressed  to  apply  only  to  sums 
of  a  specified  value  to  which  she  becomes  entitled  "  at  one 
and  the  same  time,^*  and  the  sums  accumulated  are  each 
less  than  the  epecijfted  amount,  these  words  are  an  addi' 
tional  reason  why  the  covenant  does  not  applt/, 

Finlay  v.  Darling,  46  W.  E.  445,  [1897]  1  Ch.  719, 
followed. 

In  re  Bendy,  43  W.  B.  345,  [1895]  1  Gh.  109,  dU- 
sentedfrom* 

Lein's  V.  Haddocks,  8  Ves.  150,  17  Ves.  48,  ex- 
plained. 

Originating  summons. 

This  summons  was  rendered  necessary  becaase  of 
two  conflioting  decisions  npon  what  was  acquired 
pronerty  withia  tbe  meaning  of  the  asoal  ooyenant  to 
settle  such  property  in  a  marriage  settlement. 

By  indenture  of  settlement  made  tbe  day  before  tbe 
marriage  of  tbe  Bey.  John  Balfoar  Ciutterbaok  with 
the  defendant  Catherine  Purslow  Clatterbook,  then 
C.  P.  Cresswell,  spinster,  a  sum  of  £3,500  to  which 
Mrs.  Clutterbuck  was  then  entitled,  payable  upon  tbe 
death  of  her  father  (who  died  in  1880),  was  assigned 
to  the  trustees  of  tbe  settlement  npon  trust,  after  tbe 
marriage  and  npon  the  same  beooming  payable,  to 
pay  tbe  income  to  Mrs  Clutterbuok  for  her  Itfe,  for 
her  separate  nse,  without  power  of  anticipation,  and 
after  her  death  to  pay  tbe  income  to  Mr.  Clutterbuck 
for  bis  life,  or  nntU  the  eyents  mentioned,  and  then 
upon  trusts  for  tbe  children  of  tbe  marriage  as 
mentioned.  Tue  settlement  cmtained  tbe  f oUosring 
clause :  "  And  it  is  hereby  agreed  and  decUffed  that 
if  the  said  Catherine  Puruow  Cresswell  now  is,  or  if 
during  the  said  intended  coyertnre  she,  or  tbe  said 
John  Balfour  Clutterbuok  in  her  right,  at  one  and  the 
same  time,  and  from  one  and  the  same  sonroe,  shall 
become  seizsd,  or  possessed  of,  or  entitled  to,  any 
real  or  personal  property  of  the  yalue  of  £200  or 
upwards,  for  any  estate  or  interest  wbatsooyer,  in 
possession,  rey^^rsion,  remainder,  or  expectancy," 
except  specified  articles,  "then  and  in  eyery  such  case 
tbe   said   Catherine   Parslow   Oressi^ell   and  John 

(d.)  Beported  by  Nsri£LB  Tebbtttt,  Beq.,  Bar- 
rister-at-Law. 
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Balfour  Ciatterbnok,  and  all  other  neoestary  parties, 
•h«ll  •  .  •  convey,  assign,  and  asiure  the  said 
real  and  personal  property  to,  or  other  «vise  oaose  the 
same  to  be  vestea  in,  the  said  trustees  or  troitee  " 
npon  tmsts  for  sale  or  inTestment,  and  to  stand 
possessed  of  the  moneys  so  arising,  and  the  inyest- 
ment«  upon  the  trutts  declared  concerning  the  snm  of 
£3,500,  except  in  a  particolar  mentioned.  There  were 
children  of  the  marriage. 

Upon  the  death  of  her  father,  Mrs.  Olntterbock 
received  the  income  of  the  £3,500.  and  from  time  to 
tiose  saved  and  accamnlated  sums  oat  of  it,  with  the 
resnlt  that  in  1894  the  acoamnlations  amounted  to 
£300  Qr  more.  Iq  that  year  she  used  the  £300,  with 
£1,000,  which  she  obtained  on  mortgage  of  the 
property  purchased,  in  the  purchase  of  certain  real 
property,  which  was  conveyed  to  her  as  her  separate 
property.    She  subsequently  mortgaged  it. 

The  present  trutt<>e8  of  the  settlement  took  out  this 
summons  against  Mr.  and  Mrs.  Olutterbuok,  two  of 
their  children,  and  the  trostees  of  the  marriage 
settlement  of  another  child,  asking  whether  they,  the 
trustees,  were  entitled,  under  the  agreemet  t  f  jr  the 
settlemei  t  of  after-acquired  property,  to  have  a  con- 
veyance from  Mrs.  Olattecback  of  the  hereditaments 
conveyed  to  her  in  1894. 

Oruiduhankt  for  the  trustees  of  the  settlement. 

JET.  B,  Howard^  for  Mrs.  Clutterbuck.— The  property 
purchased  by  my  client  Is  not  property  which  she  had 
at  the  time  of  the  settlement  or  has  become  seised  of 
or  entitled  to  since  within  the  meaniog  of  the 
covenant.  It  is  true  that  the  decision  of  Kekewich, 
J.,  in  In  re  Bendy,  43  W.  B.  345,  [1895]  1  Cb.  109.  is 
against  this  view,  but  the  case  oi  Churchill  v.  Denny, 
23  W.  B.  825.  L.  B.  20  Bq.  534,  was  not  cited  to  the 
learned  judge.  Tnat  case  shows  that  Mrs.  Olutter- 
buok did  not  acquire  her  title  to  the  land  at  the  time 
of  purchasiog  it  within  the  meaning  of  the  covenant. 
Atd  in  Finlay  v.  Darlina,  45 W.  B.  445,  [1897]  1  Ch. 
719,  Bomer,  J.,  refused  to  follow  In  re  Bendy,  and 
decided  the  contrary.  [He  was  stopped  by  the 
court.] 

DougUu,  for  the  other  defendants. — I  admit  that 
the  half-yearly  receipts  of  income  were  not  caoght  by 
the  covenant  But  I  submit  that  when  Mr«.  Clutter- 
buck  capitalised  the  income  and  purchased  the 
property  with  it,  she  became  seized  of  and  eutitled  to 
the  property  within  the  mf>aniog  of  the  covenant: 
Lewie  v.  Maddocke,  8  Yes.  150,  17  Yea.  48.  It  was 
changed  to  a  permanent  investment,  and  therefore 
fell  within  the  covenant :  In  re  Bendy* 

BxroKLlT,  J. — I  fail  to  fiod  any  cround  for  saying 
that  the  trustees  are  entitled  to  have  the  property 
purchased  by  Mrs.  Clutterbnck  conveyed  to  th«»m.  At 
the  date  of  the  settlement  Mrs.  Olutterbnck  was  not 
entitled  to  this  future  income  because  it  did  not  then 
exist.  There  was  no  sum  of  £200  or  any  other  sum 
exittiag  as  accumulations  of  income.  But  her  right 
to  this  property  purchated  with  the  acohmulattom  of 
income  did  not  arise  durins  the  coverture.  It  arose 
under  the  settlement  itself.  It  is  not,  therefore, 
within  the  covenant.  There  is  another  thing  fatal  to 
the  claims  of  the  trustees.  The  property  of  the  value 
of  £200  covenanted  to  be  settled  was  to  be  property 
to  which  the  wife  became  entitled  "  at  one  ana  the 
same  time."  But  she  did  not  become  entitled  to  these 
acotmiulations  of  income  at  one  and  the  same  time, 
but  in  suooessive  half-year^.  The  covenant,  therefore, 
doss  not  apply  to  them.  That  the  right  of  the  lady 
to  these  future  periodical  receipts  of  income  did  not 
■rise  daring  coverture  was  decided  in  Churchill  v. 
BerniVf  \diere  Jessel,  M.B.,  held  that  the  settlor  did 
Bot  become  entitled  to  i^e  money  he  received  for 


the  commutation  of  his  pension  at  the  date  of 
the  commutation,  and  that  he  was  then  merely 
varying  the  investment,  and  not  aoquiriig  a  title 
to  the  property.  I  am  pressed  with  the  decision 
of  In  re  Bendy.  In  deciding  that  case  Kekewich, 
J.,  relied  upon  Lem$  v.  Maddocke,  8  Yes.  150, 
17  Yes.  48,  where  Lord  Bldon  held  that  income 
invested  and  converted  into  capital  became  subject  to 
a  covenant  to  settle  af  rer-acquired  property.  In  that 
caie  the  husband  had  agreed  to  settle  all  ms  personal 
eitate.  The  effect  of  Lord  Eldon's  judgment  was 
that  the  covenant  would  not  bind  every  sovereign 
received  by  the  husband,  but  that  some  effect  must 
be  given  to  the  words  "  aU  his  personal  estate,"  and 
if  the  husband  so  dealt  with  his  income  at  to  capitalize 
it,  it  would  be  bound  by  the  covenant.  But  the  prin- 
ciples of  that  decision  do  not  apply  here.  The  covenant 
of  Mrs.  Ciutterbcok  is  ess(nti»lly  different  from  the 
covenant  to  settle  all  the  personal  estate  in  t^t  case. 
She  did  not  covenant  to  settle  all  her  property.  The 
decision  of  Kekewich,  J.,  in  /n  re  Bendy  is  commented 
up^n  by  Bomer,  J.,  In  Finlay  v.  Darling,  and  I  respect- 
fully agree  with  his  observations.  The  decision  of 
Bomer,  J.,  in  that  case  is  in  direct  conflict  with  that 
of  Kekewich,  J.,  in  In  re  Bendy.  And  in  the  present 
case,  the  words  *'  at  one  and  the  same  time  "  are  an 
additional  reason  for  holding  the  property  outside 
the  covenant,  which  did  not  occur  in  Finlay  v.  Darling. 
I  need  only  add  that  in  In  re  Dowdinge  TrueU,  52 
W.  B.  293,  [1904]  1  Gd.  441,  Kekewich,  J.,  made 
some  comments  upon  his  own  decision  in  In  re  Bendy, 
which  shows  tbat  upon  reconsideration  he  might  have 
preferred  the  vieir  of  Bomer,  J.,  to  that  of  hit  own. 
I  hold  that  the  property  purchased  by  Mrs.  Olutter- 
bnck is  not  bound  by  her  covenant  and  that  t^e 
trustees  of  the  settlement  have  no  title  to  it. 

Bolicitors,  Bloxam,  Ellieon,  <k  Co. 


In  re  Biohajeldsoit. 

BlOHABDSON  V.  BlOHABDSOK.  (a.) 

Settled  land — Person  having  powen  of  tenant  Jor  life — 
Condiiionai  reeidenee— Invalidity  of  condition — Settled 
Land  Act,  1882  (45  d:  46  Vict,  c  38),  8$.  51,  58,  euh- 
section  1,  clauee  2. 

A  testatrix  devised  her  rtsiduary  real  and  personal 
estate  to  her  niece  upon  condition  that  she  resided  in  the 
house  of  the  testatrw  during  the  lifetime  of  the  sister  of 
the  testatrix,  and  there  kept  a  home  for  the  sister  when" 
ever  she  should  so  require  it ;  if  this  condition  were  not 
complied  with,  then  Me  property  was  to  pass  over  to  another 
niece  upon  the  same  condition.  The  sister  of  the  tettatrix 
was  a  lunatic  not  so  found,  and  had  been  subject  to 
restraint  for  tufdve  years. 

Held,  thai  the  provision  as  to  residence  was  a  condition 
and  not  a  trust  or  reservation  for  the  benefit  of  the 
lunatic,  and  the  devisee  being  a  person  having  the  pouters 
of  a  tenant  for  life  within  the  ^i^ning  of  section  58, 
subsection  1,  clause  2,  of  the  Settled  Land  Act,  1882, 
the  condition  in  question  uns  void  under  section  51  of  that 
Act. 

Originating  summons. 

Alice  Bichardson  by  her  will,  dated  the  8th  of 
March,  1902,  appointed  executors  and  trustees  (in- 

(a.)  Beported  by  A.  0.  Thomais,  Bsq.,  Banister-at« 
Law. 
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olading  tnutaes  for  the  purpose  of  4he  Settled  Land 
Acts),  and  after  yarioat  bequeats  devised  and  be- 
qaeatiied  all  her  real  and  personal  property  unto  h«r 
niece,  M.  E.  Richardson,  upon  oonditim  that  she 
resided  in  the  house  of  the  testatrix,  called  Brooklyn, 
daring  the  lifetime  of  the  sister  of  the  testatrix,  and 
kept  there  a  home  for  the  said  sister  whenever  she 
should  wish  to  use  it ;  and  in  the  event  of  the  said 
niece  predeceasioff  her  or  refusing  to  comply  with 
such  condition,  then  the  testatrix  devised  and  be- 
queathed all  her  real  and  personal  property,  subject 
to  a  like  condition,  to  another  niece,  0.  M.  Bichard- 
son,  pUintiff  in  the  present  action ;  and  in  the  event 
of  both  said  nieces  predeceasing  the  testatrix  or 
refusing  to  comply  witn  the  said  condition,  then  the 
real  and  personal  estate  was  devised  and  bequeathed, 
subject  to  the  abpve  condition,  to  another  niece,  A.  H. 
Bichardson ;  and  if  all  the  three  nieces  predeceised 
the  testatrix  or  refused  to  comply  with  the  said  con- 
ditioui  then  the  whole  of  the  nsl  and  psrsonal  estate 
was  devised  and  bequeathed  to  trustees  upon  trust  for 
her  said  sitter,  Mary  Ellen  Bichardson,  during  her 
life,  and  after  her  decease  up  in  trust  to  sell  the  same 
and  divide  the  proceeds  equal'y  between  the  children 
of  her  said  brother,  G.  Bioh%rdson,  as  therein  men- 
tioned. 

The  testatrix  died  on  the  28th  of  March,  1902,  and 
M.  B  Bichardson,  the  niece,  by  a  deed-poll  disclaimed 
the  conditional  devise  and  bcqaest  to  her.  The  plain- 
tiff, 0.  M.  Bichardson,  the  other  niece,  accepted  the 
gift,  and  came  over  from  America  aod  resided  at  the 
house  of  the  testatrix,  called  Brooklyn,  and  was 
prepared  to  provide  there  a  home  for  the  sister  of 
the  testatrix.  The  said  sister,  Mary  Ellen  Bichard- 
son, was  a  lunatic  not  so  found  by  inquisition,  and 
had  been  under  restraint  in  an  asylum  since  1891. 
Sbe  was  fifty-five  years  of  age,  and  there  was  no 
likelihood  of  her  recovering  her  reason.  The  plaintiff 
desired  to  sell  the  whole  of  i^e  real  estate  devised 
to  her. 

An  oriffinatiog  summons  was  taken  on  her  b)half 
adcing~(l)  Whether  the  plaintiff  was  under  the 
will  of  Alice  Bichardson  a  person  having  the  powers 
of  a  tenant  for  life  under  the  Settled  Land  Acts  in 
regard  to  Brooklyn,  and  whether  she  could  sell  it  dis- 
charged from  the  condition  imposed  by  the  will,  ani, 
if  so,  whether  she  was  absolutely  entitled  to  tiie  pro- 
ceeds of  sale  discharged  from  any  oblation  to  provide 
a  home  for  Mary  Ellen  Biohardison. 

Hughe$,  K.C,  and  H.  M.  Humphrey,  for  the 
plaintiff. — The  condition  as  to  residence  is  void 
under  section  51  of  the  Settled  Land  Act  as  tending  to 
prevent  tenant  for  life  exerdnng  powers  conferred 
by  the  Act  Ssction  51  of  the  Settled  L%ud  Act, 
1882,  provides  as  follows :  "  If  in  a  settlement,  will, 
assurance,  or  other  instrument  executed  or  made 
before  or  after,  or  partly  before  and  partly  after  the 
commencement  of  this  Act,  a  provision  is  inserted 
purporting,  or  attemptiog  by  way  of  drection, 
declaration,  or  otherwise  to  forbid  a  teaant  for  life  to 
exercise  any  power  under  this  Act,  or  attempting  or 
tending,  or  mtended  bv  a  limiution,  gift,  or  dis- 
position over  of  settled  land,  or  by  a  limitation,  gift* 
or  disposition  of  othe^  real  of  any  personal  property, 
or  by  the  imposition  of  any  condition,  or  by  forfeiture 
or  in  any  other  manner  whatever  to  prohibit  or  prevent 
him  ^m  exercising,  or  ta  induce  him  to  abstain  from 
exercising,  or  to  put  him  into  a  position  inconsistent 
with  his  exercising  any  power  under  this  Act,  that  pro- 
vision, as  far  as  it  purports,  or  attempts,  or  tends,  or 
is  intended  to  have,  or  would  or  might  have  the 
operation  aforesaid,  shall  be  deemed  to  be  void." 
Section  58,  sub-section  1,  clause  2 :  "Each  person  as 
follows  shall,  when  the  estate  or  interest  of  each  of 


them  is  in  possession,  have  the  powers  of  a  tenant  for 
life  under  tlus  Act,  as  if  each  of  them  were  a  tenant 
for  life  as  defiaed  in  this  Act,  namely— a  tenant  in 
fee  simple,  with  an  executory  limitation,  gift,  or 
disposition  over,  on  failure  of  his  issue  or  in  any 
other  event"  Looking  at  seodon  58,  sub-seotion  1, 
clause  2.  it  is  evident  that  the  plaintiff,  G.  M.  Bichard- 
son, who  is  tenant  in  fee  simple  under  the  will  with 
an  executory  limitation  over  in  a  certain  event,  is  a 
limited  owner  having  the  powers  of  a  tenant  for  life 
under  that  section:  In  re  PageCe  Settled  Eetaiei,  30 
Oh.  D.  161;  In  re  8mUh,  Oroee-Smiih  v.  Bridgee, 
47  W.  B.  357  [1899]  1  Oh.  331.  0.  M.  Bichardson  can 
therefore  sell  Brooklyn  free  from  any  condition. 

Younger t  K.G.,  and  Btzden- Fuller,  for  the  respondent. 
—This  is  a  trust  for  the  sister  of  the  testatrix,  and  the 
nieces  were  trostees.  It  is  not  really  a  condition: 
In  re  Kirk,  Kirk  v.  Kirk,  31  W.  B.  94,  21  Oh.  D.  431 ; 
Wright  v.  Wilkin  (1862),  10  W.  B.  403.  Tiie  intention 
of  testatrix  was  to  benefit  the  lunatic,  and  to  ^ovide 
her  with  a  home ;  not  to  benefit  ttie  nieces  during  the 
lifetime  of  the  lunatic.  0.  M.  Bichardson  was  not 
tmant  for  life  within  the  Act  as  she  was  a  trustee. 

No  reply  called  for. 

JOTOB,  J. — In  this  case,  in  the  events  which  have 
happened,  there  is  a  devise  to  the  testatrix's  niece, 
Catherine  Mary  Bichardson,  upon  oonditi<m  that  she 
resides  in  the  house,  known  as  Brooklyn,  daring 
the  lifetime  of  the  testatrix's  sister,  Mary  Ellen 
Bichardson,  and  provides  there  a  home  free  of  cost 
or  charge  of  any  kind  for  her  said  sister  Mary  EUen 
Bioharcbon  whenever  her  said  sister  chose  to  avail 
herself  of  such  home,  and  in  the  event  of  Oatherine 
Mary  Bichardson  not  complying  with  the  oondi- 
tion  then  the  property  was  devised  to  another  niece. 
Now,  the  sister  Mary  Ellen  Bichardson  there  referred 
to  was  unfortunately  a  lunatic,  and  at  the  date  of  the 
will  had  been  confined  as  a  lunatic  for  ten  or  twelve 
years,  and  I  am  informed  that  it  is  in  the  highest 
degree  improbable  that  she  will  ever  recover  her 
mental  faculties.  In  that  state  of  things  it  appears 
to  me  that  this  provision  with  respect  to  residi^  by 
the  devisee  at  Brooklyn  and  providing  a  home  for 
Mary  Ellen  Bichardson,  if  and  whenever  she  should 
recover  and  wish  to  avail  herself  of  such  house  is,  in 
truth,  a  condition,  not  merely  a  trust  or  reservaUon 
for  the  benefit  of  this  lunatic,  as  it  mighi  have  been 
if  the  condition  had  been  one  merely  for  the  pay- 
ment of  a  sum  of  money,  or  an  annuity,  or  a  coucu- 
tion  permitting  the  lunatic  to  reside  and  occupy  a 
portion  of  the  property  during  her  life.  It  appears 
to  me,  having  regard  to  the  cases  with  reference  to 
residence,  that  the  oondition  in  this  case  does  not 
differ  materially  from  the  other  cases  in  respect  of 
residence,  and  is  just  as  obnoxious  to  the  provisions 
of  section  51  of  the  Settled  Land  Act  as  if  it  had 
been  a  provision  for  residence  merely.  In  that  state 
of  things  I  hold  that  Oatherine  Mary  Bichardson  is 
**  a  tenant  in  fee  simple,  with  an  executory  limitation 
over  "  in  a  certain  event — that  is  to  say,  she  is  one  of 
the  class  of  persons  within  clause  2  of  sub-section  1  of 
section  58  of  the  Settled  Land  Act,  having  the  powers 
of  a  tenant  for  life,  ani  therefore  the  condition  in 
question  is  void  under  section  51  of  the  Act.  She  is 
entitled  to  sell  the  property  free  from  any  condition. 

Solicitors,  Oribble,  Oddie,  Sinclair,  &  Johnson,  for 
Couchman,  Christopher,  A  Lodder,  Henley-in-Arden. 
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BbOOU  v.  B&AD8HAW. 


High  Ooxtbt. 


K.  B.  Div. 

(Lord  Alventone,  L.C.Jr,  and 

Kennedy  and  Phillimore,  J  J. 


ndl 


Jnly  8,  1904. 


Bbooks  v.  Bbadshaw.  (a.) 

Adulieration — Article  purchased  for  tett  purpa$e» — Time 
/or  instUuiing  proeecution^In/armaiion  within  time 
$pecified — Issue  of  summons  after  time—Sale  of  Food 
and  Drugs  Act,  1899  (62  di  63  Vict,  c  61),  s.  19,  sub- 
sedion  1. 

By  section  19  (1)  of  the  Sale  of  Food  and  Drugs  Ad, 
1899,  where  any  article  of  food  or  drug  has  heen  pur^ 
chased /or  test  purposes,  a  proseciUion  under  tJie  Act  shall 
not  he  instituted  after  the  expiration  o/  twenty-eight  days 
/rom  the  time  of  purchase, 

Hdd,  tJiat  the  prosecution  was  **  inetituted  **  if  the 
information  was  laid  within  tufenty-eight  days,  and  tJiat 
a  summons,  though  not  issued  until  after  that  time  had 
elapsed,  was  not  too  late. 

Beaidaley  v.  Giddiogs,  [1904]  I  K.  B.  847,  con- 
sidered, 

Oase  stated  by  joetioee  of  Norwich,  who  had  dts- 
miflsed  an  information  of  the  appellant,  an  inspector 
under  the  Food  and  Droga  Acts,  against  the  respondent 
for  selling  milk  alleged  to  be  adolterated  with  43  per 
cent,  of  added  water. 

The  qoestion  was  whether  the  proceedings  were 
out  of  time,  having  regard  to  section  19  (1) 
of  the  Sale  of  Food  and  Dmgs  Act,  1899,  which 
enacts  that  a  prosecution  **  shul  not  be  insiitnted 
after  the  expiration  of  twenty-eight  days  from  the 
time  of  the  purchase.'' 

The  information  was  laid  on  the  23rd  of  January, 
1904,  which  was  within  the  period  of  twenty-  eight  days 
from  the  date  of  pnrohase  of  the  test  arttde  by  the 
appellant.  fDie  summons  was  issued  the  same  day,  and 
was  made  returnable  on  the  11th  of  F«bruarv.  The 
summons  should  have  been  served  not  later  man  the 
27th  of  January,  to  comply  with  sub-section  2  of 
section  19.  The  summons  was  not  served  until  the 
29th  of  January,  and  in  consequence  the  case  was 
not  proceeded  with  on  the  return  day,  but  on  the 
M»plioation  of  the  appellant  a  fresh  summons  dated 
the  11th  of  February  was  issued  upon  the  information 
of  the  23rd  of  January  by  the  same  justice  returnable 
on  the  3rd  of  March. 

The  respondent  contended  that  the  prosecution  had 
not  been  mstituted  within  twenty-eight  days,  on  the 
ground  that  the  laying  of  the  information  alone  was 
not  an  institution  of  a  prosecution  under  section  19 
(1),  and  that  the  section  required  not  only  the  laying 
of  the  information,  but  also  the  service  of  the  summons 
within  twenty-eight  days  from  the  aUeeed  offence. 

The  appellant  contended  that  the  laying  of  the 
information  was  a  sufficient  institution  of  proceeding^, 
and  that  the  summons  need  not  be  served  witmn 
twenty-eight  days. 

The  justices  were  of  opinion  that  it  was  imperative 
that  the  summons  be  served  within  twenty-eight  days, 
and  dismissed  the  information. 

The  inspector  appealed. 

Ernest  Wild,  for  the  appeUant,  dted  Beg,  v.  Lan- 
eashire  Juetiees,  22  W.  B.  329,  29  L.  T.  886 ;  Dixon  v. 
WeUs,  38  W.  B.  606,  26  Q.  B.  D.  249;  Beardsley  v. 
Oiddinas,  [1894]  1  E.  B.  847;  Thorpe  v.  Frieetnaa, 
46  W.  B.  223,  [1897]  1  Q.  B.  169 ;  Ex  parte  Fielding. 
26  J.  y.  769 ;  BaU  v.  MatHnson,  (1890)  82  L.  T.  800 ; 
Pickavance  v.  Fiekavanoe,  [1901]  P.  60,  49  W.  B.  Dig. 

(a.)  Beported  by  Bbsxina  Bud,  Bsq.,  Barrister- 
at-Law. 


106;  and  Simcox  v.  Handsworth  Local  Board,  30  W.  B. 
273,  8  Q.  B.  D.  39. 

No  one  appeared  for  the  respondent. 

Lord  Alysrstonb,  L.C.  J.— I  do  not  think  that  tbe 
question  in  this  ca^e  is  exactly  covered  by  the  decision 
in  Beardsley^,  Oiddings,  as  it  if  really  whether  there  is 
any  valid  objection  to  a  summons  being  issued  more 
than  twenty-eight  days  after  the  date  of  the  alleged 
offrnce,  the  information  having  been  laid  wi&in 
twenty-eight  days,  which  is  the  time  fixed  by  the 
statute.  In  Beardsley  v.  Oiddings  it  happened  that 
the  summons  was  issued  on  the  same  aay  as  the 
information  was  laid,  and  the  court  there  held  that 
a  prosecution  was  instituted  under  the  Act  by  the 
laying  of  an  information  and  the  issue  of  a  summons, 
and  not  by  the  service  of  the  summons.  Therefore 
the  court  held  that  it  was  not  Ihe  serfice  though  out- 
side the  twenty-eight  days,  that  was  the  governing 
condition,  but  the  commencement  of  the  proceedings. 
Wills,  J.,  in  the  course  of  his  judgment  in  that  ca^ 
stated  that  he  had  always  understood  that  in  criminal 
proceedings  the  commencement  of  them  was  the 
laying  of  the  information.  In  my  opinion  that  view 
is  the  rif  ht  vie  w  to  take.  B  ^er  since  Ex  parte  Fielding 
was  decided  in  1861,  the  courts  seem  to  have  held 
that  on  a  valid  information  a  series  of  summonses  can 
be  issued  unless,  of  course,  there  had  been  a  deter- 
mination on  the  merits.  On  this  ground  it  seems 
to  me  that  in  the  present  case  we  should  ba 
guided  b^  the  decision  in  Beardsley  v.  Oiddings, 
although  it  does  not  exactlv  cover  the  question  here, 
and  that  we  ought  to  hold  that  as  the  informa^n 
was  laid  in  proper  time,  the  issue  of  the  second 
summons  on  tiie  Uth  of  February  was  not  too  late, 
since  the  information  was  the  commencement  of  the 
proceedings.  The  case  must  be  remitted  to  the 
]  ostices  to  hear  and  determine. 

Kehnbdt  and  Philldcobi,  JJ.,  concurred. 

Appeal  allowed  ;  caee  seni  hack. 

Solicitors,  Sharpe,  Parker,  Pritchard,  Barham,  & 
Lawford,  for  A,  H,  Miller,  Town  Clerk,  Norwich. 
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Will4  and  Kennedy,  JJ.) 

TiNWBLL  {Appellant)  v,  Mayhoor  {Respondent),  (a.) 

Inland  Revenue — Excise  licence — Sale  of  spirits  in  bond 
— ••  Dealer  in  spirUs  '^—Excise  Licences  Ac^,  1825  (6 
Geo,  4,  c  81),  s.  2. 

The  appeilanif  a  ships*  store  merchant,  was  the  renter 
of  a  Customs  bond,  and  in  this  bond  he  kept,  amongst 
other  dutiable  articles,  a  qttantity  of  spirits,  the 
captain  of  a  foreign  vessel  in  the  port  ordered  stores  for 
his  vessel  from  the  appellant,  and  amnng^t  these  goods 
was  an  o^der  for  twelve  reputed  quart  bottles  of  spirits. 
These  were  taken  from  the  appellants  bonded  warehouse 
in  the  ordinary  course,  and  were  conveyed  to  the  ship 
and  were  there  sealed  up  by  a  Customs  official.  The  seal 
was  not  broken  until  the  vessel  w€U  at  sea  outside  terri- 
torial  waters. 

Held,  that  the  appellant  was  a  **  dealer  in  spirits'* 
within  the  meaning  of  section  2  of  the  Excise  Licences 
Act,  1825,  and  required  an  excise  licence. 

Case  stated  by  juiUoei  in  and  for  the  oonaty  of 
Nortbnmberland. 

At  a  petty  sessions  holden  at  Blyth,  in  and  for  the 
petty  sessional  diviaion  of  Bedlingtonshire,  in  the 
ooonty  of  Northumberland,  on  the  let  of  December, 
1903,  an  information  was  preferred  b?  Frederick 
William  Mayhook,  officer  of  loUnd  Beyeone,  the 
respondent,  against  Alfred  Arthnr  Tinsrell,  the 
appellant,  oharnring  the  appellant  "for  that  he  on 
the  4th  day  of  September,  1903,  at  Blytb,  in  the  said 
oounty,  did  deal  in  and  sell  certain  spirits,  to  wit, 
twelve  reputed  quart  bottles  of  spirits,  without  haviog 
in  force  such  a  ucenoe  as  by  the  statute  in  that  behalf 
was  and  is  required,  contrary  to  the  form  of  the 
statutes  in  that  case  made  and  provided*" 

At  the  heariog  the  following  facts  were  proved  or 
were  admitted  by  b3th  parties : 

(a)  That  the  appellant  it  a  ships'  store  merchant 
carrying  on  busioess  at  his  office  and  warehouse  in 
Blyth.  In  this  warehouse  he  kept  such  of  his  stock 
as  consistel  of  ships*  stores,  stores  upon  which  no 
excise  duties  are  payable, 

(6)  That  with  respect  to  stores  on  which  duty  was 
payable  he  was  a  renter  of  a  Customs  bond  at  Blyth, 
and  iu  this  bond  he  kept,  amongst  other  dutiable 
articles,  a  quantity  of  spirits. 

(c)  That  noue  of  these  spirits  or  dutiable  articles 
could  be  taken  out  of  this  bond  except  under  the 
formalities  prescribed  by  the  Custom  H  mse  officials 
and  in  the  presence  of  an  officer  of  Customs. 

(d)  That,  on  the  4th  of  September  last,  the  oaotain 
of  a  foreign  vessel,  called  The  Amor,  ordered  a 
quantity  of  stores  for  his  VcRsel  from  the  appellant  in 
the  usual  course  of  business.  Amongst  these  goods 
was  an  order  for  twelve  bottles  of  spirits.  On 
receiving  this  order  the  appellant  followed  the  usual 
procedure  to  obtain  these  spirits  from  the  bond, 
which  was  as  follosre :  A  documeat  called  a  "  stores 
authority  "  was  filled  up  and  signed  by  the  captain. 
This  is  a  request  from  the  captain  to  the  appellant  to 
draw  the  spirits  from  his  bonded  warehouse,  and  the 
siguatore  of  the  capt«in  is  attested  on  the  back  by  the 
appellant's  representative.  This  document  was  taken 
to  the  Customs  House,  and  in  pursuance  of  the  request 
the  bond  was  opened  by  the  Customs  officials,  and 
in  the  presence  of  a  Customs  officer  the  spirits  were 
taken  out  of  b  >nd  and  permission  given  to  the  appel- 


(a.)  Beported  by  B.  G.  Sttllwell,  Esq.,  Barrister- 
at-Xiaw. 


lant  to  remove  the  spirits  by  licensed  cart  to  the  ship. 
On  the  florival  of  the  spirits  at  the  ship  the  receipt  of 
them  was  attested  by  another  Customs  official  tbere 
on  board,  and  t^e  goodi  sealed  up  by  him.  This  seal 
is  not  broken  until  the  vessel  is  at  sea  outside  terri- 
torial wai-ers.  [Copies  of  the  necessary  documents 
were  aonf'xed  to  and  formed  part  of  the  case.] 

(e)  That  no  f>took  of  dutiable  goods  sras  kt-pt  ia  the 
appellant's  private  warehouse,  or  at  an^  other  place 
than  the  Customs  bond,  and  that  he  neither  sdd  nor 
diiposed  of  any  other  spirits  for  consumption  in  the 
XJmted  Kingdom,  but  only  supplied  the  same  to 
foreien-going  vessels.  On  spirits  supplied  to  such 
vcKStls  no  duties  are  payable  to  the  Inland  Bevenne. 

(/)  That  the  appellant  had  supplied  vessels  irith 
dutiable  goods,  including  spirits,  in  a  similar  manner 
to  this  since  the  opening  of  the  Customs  bond  at  Blyth 
in  1898.  That  for  years  previous  to  1898  he  hai  al<o 
supplied  vessels,  but  as  there  was  n^  bond  at  Blyth 
the  goods  had  to  be  brought  from  the  Tyne,  but  always 
under  the  same  formalittes. 

(g)  Tbat  the  appAllant  made  yearly  returns  to  the 
Inland  Bevenne  of  the  quantity  of  spirits  he  supplied 
to  foreign-ffoing  vessel*,  and  received  from  toem  a 
drawback  of  twopence  per  gallon.  That  on  no  occa- 
sion had  the  Inland  Bevenue  sugg^ted  to  him  that 
he  ought  to  obtain  an  excise  licence  to  deal  in  spirits, 
nor  was  it  known  to  him  rr  to  the  members  of  the 
diip-store  trade  generally  in  Blyth  or  the  neighbour- 
hood that  any  licence  was  required. 

Upon  these  facts  it  was  oontende  i  by  the  respondents 
that  under  6  Qto.  4,  c.  81,  s.  2,  a  licence  is  required 
by  every  dealer  in  spirits  not  being  a  retailer  thereof ; 
and  by  section  26  of  the  same  Aot  a  penalty  is  incorred 
by  every  unlicensed  dealer  in  spirits  not  being  a  retailer 
thereof.  By  section  104  of  the  Spirits  Aot,  1880  (43 
&  44  Yiot.  c  24),  a  sale  by  retail  is  defined  as  a  sale  of 
spirits  in  any  quantity  less  than  two  gallons  or  less 
than  one  dozen  repnted  quart  bottles.  A  dealer's 
licence  is  therefore  required  by  every  person  selling 
spirits  in  quantities  not  less  than  two  gallons.  This 
applies  to  persons  selling  spirits  in  bonded  ware- 
houses, a«,  if  not,  there  would  have  been  no  necsssity 
for  the  exemption  contained  in  section  12  of  the 
Excise  Act,  1825  (6  Geo.  4,  c.  81),  as  amended  by 
section  5  of  the  Bxoise  Aot,  1860  (23  &  24  Yiot.  c  113), 
and  section  17  of  the  Bevenne  Act,  1867  (30  A  31  Yiot. 
c.  90),  in  favour  of  persins  selling  goodj  in  bonded 
warehouses  in  quantities  not  less  than  one  hundred 
gallons. 

For  the  appellant  it  was  contended  that  no  deal- 
ing in  spirits  srithin  the  meaning  of  the  said  Aot  had 
been  proved.  That  the  Aot  was  only  intended  to 
apply  to  dealers  for  deliver?  or  consumption  within 
tiie  United  Kingdom,  and  that  where  there  was  no 
storage  of  nor  dealmg  srith  spirits,  except  in  so  far  as 
drAsnng  from  bood  for  export  was  concerned,  no 
licence  was  reqtUred. 

The  justices  being  of  opinion  that  the  appellant 
had  dealt  in  spirits  within  the  meaning  of  the  said 
Aot  without  having  the  required  licence,  convicted 
him  of  the  offence  and  fined  him  the  miUgated 
penalty  of  £1,  indudiog  costs. 

The  question  of  law  for  the  opinion  of  the  court  stras 
whether  or  not  the  jus'icas  were  right  in  their  deter- 
mination that  the  appellant  had  dealt  in  spirits  with- 
out a  licence. 

The  Excise  Act,  1825  (6  Geo.  4,  c  81).  s.  2,  pro* 
vides :  "  Tnere  shall  be  rais*^,  levied,  oollectMl,  and 
paid  unto  his  Majesty,  in  and  throughout  the  United 
Ki'gdom  of  Great  Britain  and  Ireland,  the  several 
duties  of  excise,  or  rates  and  sums  of  money  herein- 
after following ;  (that  is  to  say,) 

**  For  and  upon  every  exeiie  ucenoe  to  be  taken  out 
I  by  any  maker,  manufacturer,  trader,  dealer,  retailer. 
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or  ponon  herefamftor  BMotioned,  within  Qtmt 
Bf  itaio  aod  Irelwid,  to  be  pdd  by  snob  maker,  maaii- 
fsefevrer,  frftder,  dealer,  retailor,  and  penoa  respf o- 
tivelj,  tJHe  respective  annual  som  or  duty  of  exoire  in 
Brifieh  onrrenoy  bereioafter  mentioned  .  •  •  Spirits. 
E^ery  dealer  in  spirits  not  being  a  retailer  thereof  ten 
pounds.** 

Tbe  Spirits  Act,  1880  (43  ft  44  Yiot.  c.  24),  s.  104. 
provides:  ''Thesa^e  of  spirits  in  any  quantity  less 
than  tiro  gallons  or  less  than  one  dosen  reputed  quart 
bottles  shall  be  deemed  sale  by  retaO." 

Bruce  Williamian,  for  the  appellant.— The  appellant 
wss  not  a  *<  dealer  in  spirits^'  within  the  meaning  of 
section  2  of  the  Ezdse  Licenofs  Act,  1825.  That 
section  was  intended  to  deal  only  with  persons  who 
bad  excisable  commodities  under  their  own  control 
and  who  had  pr»misos  for  the  purpote  of  storiog 
th«'m.  A  person  like  the  appcllaut  dealing  in  spirits 
which  are  never  in  bis  owo  custody  or  posseesioo  and 
incap%ble  of  being  charged  with  duty  by  the  luland 
Bevenue  authorities  ana  which  are  exported  as  in  the 
present  case,  ouffht  not  be  brought  within  the 
purview  of  the  Ezoise  Aots.  Tcfre  are  numerous 
provisions  in  the  Etdse  Acts  that  spirits  which  ax  a 
exported  abroad  or  goods  which  are  tiUcen  out  for  sbtp 
stOTes  shall  not  be  liable  to  any  duty  f  ither  of  customs 
or  excise.  By  section  82  of  the  Spirirs  Act,  1880. 
**  spirits  warehoused  may,  on  the  prescribfd  bond 
being  given,  subject  to  the  prescribed  regulations  and 
subject  to  the  conditions,  regulatiors,  and  restriotions 
required  by  any  Aot  in  force  for  the  time  beiufr,  be 
delivered  out  without  payment  of  duty  for  ships' 
stores."  The  excise  is  purely  a  matter  of  inland 
revenue.  The  appellant  is  dealing  in  articles  specially 
exempt  from  duty ;  he  ought  not  to  be  compelled  to 
take  out  an  excise  licence. 

8ir  E.  Carton,  8.G.  {8.  A.  T.  BowlaU  with  him), 
for  the  respondent. — Section  12  of  the  Excise  Act| 
1825  (6  Geo.  4,  c.  81),  provides  that  it  shall  not  be 
neoes«ary  to  take  out  an  excise  licence  for  the  sale  of 
any  excisable  commodity,  but  only  whila  it  is  iu  the 
import  warehouse ;  and  section  5  of  the  Excise  Act, 
1860  (28  ft  24  Vict  c.  113),  says  this  section  **  .  .  . 
shall  not  extend  to  exempt  from  liability,  to  take  out 
an  excise  licence  for  tbe  sale  of  foreign  wine  or  spiritf» 
any  person  who  shall  sell  at  one  time  any  quantity 
less  than  100  gallons  thereof  respectively."  [He  was 
stopped.] 

Lord  Alyxbstonb,  L.O.J.— In  my  opinion,  the 
deduon  in  this  caie  was  perfectly  right  The 
appellant  carries  on  the  business  of  a  ihips'  stores 
merokiant,  and  I  have  no  doubt  he  sells,  and  would 
be  glad  to  sell,  spirits  to  the  persons  who  wish  to  buy 
stoces  from  him.  It  it  said  that  in  this  particolar  trans- 
action he  ought  not  t3  be  retrarded  a^  being  a 
dealer  in  spirito,  b  cause  the  quantity  of  spirits  which 
he  sold  quite  lawfully  to  the  captam  of  the  ship  came 
out  of  bond  and  was  taken  to  the  ship  under  the  protec* 
tion  of  the  Customs  Consolidatiou  Act,  1876.  How- 
ever, for  reasons  which  were  indicated  by  my  brothers 
in  the  course  of  this  argument,  it  seems  to  me  that 
that  code  of  regulations  was  simply  enacted  for  the 
purpose  of  protecting  the  revenue  against  goods  being 
taken  out  of  bond  and  lurreptitiously  getting  into 
suoh  a  state  of  drcumstanoes  that  the  duty  ought  to 
be  paid,  and  is  certainly  not  in  any  way  conclusive, 
and  is  not  an  argument  which  helps  us  very  much  on 
the  question  whether  excise  duty  is  payable  or  not  by 
the  appellant  as  a  dealer.  The  Act  of  1825  imposas  a 
duty  upon  every  dealer  in  spirits,  and  I  agree  that 
for  dealers  in  spirits  in  the  ordinary  sense  there  are 
other  protective  sections  to  which  counsel  for  the 


appellant  called  our  attention^namely,  as  to  keeping 
certain  books,  and  stock  books,  and  certain  seeuritieB 
that  his  trade  would  be  carri^^d  on  in  a  way  which 
could  be  supervised  by  the  officers  of  excise.  Those 
precautions  in  the  cms  of  an  ordinary  dealer  in  spirits 
— a  man  who  does  sell  spirits  and  bus.  or  may  have, 
spirits  for  the  pnrpoee  of  sale  on  his  premises —-do  not 
do  more  than  afford  some  evidi-nce  of  what  was 
thought  necessary  for  protecting  that  kind  of  trade. 
Therefore  we  have  to  see  whether  or  not  there  is 
anything  in  this  Act  which  excludes  from  the  words 
"  a  dealer  in  spirits  " — which  are  tiie  words  I  have 
just  read  from  the  schedule  in  question— a  man  who 
does  deal  or  has  happened  to  deal,  and  deals  as  part 
of  h^s  trade,  in  spirits  iu  bond  and  sells  them  while 
they  are  in  bond.  I  ought  to  say  that  the  terms  of 
the  certificate  or  the  excise  licence,  though  not  given 
in  form,  are  really  given  in  section  7  of  the  same  Aot, 
as  counsel  for  toe  re^pondAut  told  uf .  They  are  to 
contain  the  true  n^me  and  place  of  abode  of  the 
person  or  persons  taking  out  tbe  aanoe,  and  the 
true  date  or  time  of  granting  such  licence,  and  the 
place  at  which  tbe  trade  or  business  for  which  the 
licence  is  granted  shall  be  carried  on.  Therefore,  that 
doev  not  of  necessity  contain  any  particulars  or  details 
as  to  the  character  of  the  warehouse  or  auythiog  of 
that  kind,  but  only  identifies  tbe  person  and  indicates 
the  place  at  which  be  is  going  to  carry  on  this 
business.  That  being  the  nature  of  the 
certificate,  from  the  time  that  counsel  for  the  appell- 
ant explained  to  me  section  12  of  tbe  Act  of  1825, 
and  particularly  when  we  consider  lection  12  as 
amended  by  or  extended  by  the  provisions  of  the  Act 
of  1860. 1  do  not  tbiok  there  is  any  doubt  in  this  case. 
It  is  dear  that  the  Aot  did  consider  that  the  sale  of 
spirits  in  band  might  require  the  person  who  sold 
tnem  to  have  a  licence,  because  tbe  section  says :  "  It 
shall  not  be  necessary  for  any  person  or  persons  to 
take  out  an  exoiie  licence  f  jr  the  lale  of  any 
foreign  goods  or  commodities  for  the  sale  of  which 
in  any  manner  an  excise  licence  i4  required  by  this 
Aot  .  .  ."  It  is  perfectly  obvious  that  those 
words  refer  to  foreign  goods  and  commodities 
which  would  be  the  subject  of  duty  if  they 
were  sold  in  this  country  or  imported  into  this 
country.  That  i«  made  dear  by  the  next  sentence : 
'*  whilst  suoh  goods  and  commidities  shall  be  and 
remain  in  the  warehouse  or  warehooses  iu  which  the 
same  shall  have  bean  depoeited«  lodeed,  or  secured 
according  to  law,  bf'fore  payment  of  duty  upon  the 
importation  thereof."  Couusfl  for  the  appellant  in- 
geniMusly  suggested  tbat  that  meant  that  there  might 
a  sale  before  the  payment  of  duty,  and  it  was  not 
necessary  to  take  out  a  licence  for  sUe  as  a  dealer 
before  the  payment  of  duty.  I  think  this  is  not  what 
the  section  meanf ,  but  that  those  words  '  before  x>ay- 
ment  of  duty  "  are  ooly  the  description  of  bonded  ware- 
house in  which  the  goods  have  been  deposited.  Then 
the  section  does  not  make  all  sales  of  that  character 
sales  in  reipect  to  which  no  licence  need  be  taken  out, 
but  it  has  tbis  important  proviso :  '*  Pf  orided  always, 
that  every  such  sale  shall  be  of  not  less  than  one 
entire  cask,"  and  when  the  Legislature  refer  to  that 
iu  the  Act  of  1860,  they  sp^  of  it  as  enacting 
'*  That  it  shall  not  be  necessary  for  any  person  or 
persons  to  take  out  an  exdve  licence  for  tbe  sale  of 
any  foreign  goods  or  commodities,  for  the  sale  of 
which  in  any  manner  an  excisA  licence  is  required, 
whilst  such  goods  or  commodities  shall  be  and 
remain  in  the  wartthouse."  They  again  repeat 
the  language  of  the  section  and  go  on  to  say  it 
**  shall  not  extend  to  exempt  from  liability  to  take 
out  an  excise  lioence  for  the  sale  of  foreign  wine  or 
spirits  any  person  who  shall  sell  at  one  time  anv 
quantity  leu  than  100  ^dlons."     Therefore,  botii 


16 


THE  WEEKLY  REPORTER. 


[No?.  5,1901.]         Vol,    LIIL 


Pm  VY  OOTnf  OIL. 


AmTOTT  v.  DWABBI8  AVD  OtHIBS. 


Fju?v  Oottvoil. 


■eotions,  to  mv  mind,  oontemplate  that  the  Act 
would  have  inoiaded  all  sales,  but  has  limited  first  a 
smaller  qoantiiy  and  then  a  larger  quantity  as  not 
bdng  safes  where  a  licence  is  required.  Oonnsel  for 
the  appellant  always  assists  us  in  these  licensing 
oases,  and  in  other  cases  too,  and  we  pressed  him  to 
say  why  was  ttiat  seotion  wanted,  it  his  view  was 
right  that  aU  these  excise  licences  are  only  required 
when  you  are  selling  dutiable  goods — ^goods  upon 
which  ^e  duty  would  haye  to  be  paid.  He  was 
obliged  to  say  that  they  were  inserted  for  the  purpose 
of  making  it  clear  that  a  transaction  which  might 
otherwise  come  under  the  Act  did  not  come  under  the 
Act.  That  is  ingenious,  but  it  does  not  seem  to  me 
to  be  consistent  with  the  proviso.  It  would  have 
been  so  easy  to  avoid  all  doubt  by  saying,  *<  People 
making  those  sdes  should  not  be  considered  dealers," 
and  then  you  could  have  understood  it;  but  it  only 
exempts  certain  kinds  of  sales  from  the  necessity  of  a 
licence  being  taken  out  uoder  an  earlier  section  of 
the  Act.  I  think,  therefore,  that  this  man  does  deal 
in  spirits  within  the  meaning  of  the  Act  of  1826. 
No  doubt  he  does  a  most  respectable  and  lucrative 
business  in  the  sale  of  wines  and  spirits  to  ships,  but 
he  must  do  that  business  by  beiog  a  liceosed  dealer 
and  not  an  unlicensed  dealer. 

Wills,  J. — I  have  nothing  to  add  to  my  lord's 
judgment. 

Eennsdt,  J.— I  have  nothing  to  add. 

Appeal  dismisaed* 

Solicitors  for  the  appellant,  Ince,  GoU,  &  Ince,toT 
William  Oharlton,  Blyth. 

Solicitor   for  the  respondent.  The  Solicitor  to  tJie 
Inland  Revenue. 


9rtbs  <Soumfl. 


[On  appeal  from  the  Supreme  Court  of  Jamaica.) 

Feb.  4,  1904. 

AmTOTT  V,  DWARRIS  A17D  OXHIBS.  (a.) 

Wm — Oonstruction^Eldest  eon  of  my  aieter. 

A  teetator  devind  an  estate  *'to  tJie  eldest  eon  of  my 
eieter  and  hie  heire  for  ever.**  At  the  dale  of  the  will 
the  eieter  had  two  aone^  but  the  elder  of  these  two  died  in 
the  teetator* s  lifetime, 

Heldf  that  at  the  date  of  the  will  there  was  a  person  in 
existence  answering  the  description  in  the  wiU,  and  the 
words  used  were  sufficient  to  pass  the  fee  simple  to  him, 
had  he  survived  the  testator;  hut  as  he  predeceased  the 
testator,  t?Mt  there  was  an  intestacy. 

Appeal  from  the  Supreme  Oourt  of  Jamaica. 
The   words   of   the  will  and  the   drcumstanoes 
sufficiently  appear  in  their  lordships'  judgment. 

Macnaghten,  K.O.,  and  J.  Austen- CartmeU,  for  the 
appellant. 

Norton,  K.C.,  and  Waggett,  for  the  respondents. 

The  judgment  of  their  lordships  (Lords  Magnaghtbk, 
BOBSBTSOK,  Ldtdlbt,  and  Sir  Abthtjb  Wilsok)  was 
delivered  by 

Lord  MACNAGHTEBr.-^The  point  raised  on   this 


(«.)  Beported  by  0. 


H.  Gbaftok,  Bsq.,  Banister- 
at-Lftw. 


appeal  is  a  very  short  one,  and  in  their  lordshlpa' 
opmion  free  from  difficulty.  The  question,  such  aa  it 
is,  turns  on  one  passage  in  the  will  of  Sir  Fortunatoa 
'^^lliam  Dwarris.  After  certain  limitations,  whidi 
have  failed  or  determined,  he  disposed  of  a  property 
called  "  Golden  Grove  "  l^  giving  it  in  these  words : 
'*To  the  eldest  son  of  my  sister  Frances  MoKeand 
Gibney  and  his  heirs  for  ever."  It  appears  that  at 
the  time  when  the  testator  made  his  will  Mrs.  Gibney 
had  two  sons.  There  was,  therefore,  at  that  time  m 
existence  a  person  answering  the  description  of  the 
"  eldest  son  "  of  his  sister  Frances.  It  was  contended 
that  the  word  **  eldeist "  was  not  properly  apiJioable 
to  the  elder  of  two  persons,  and  diaC  if  the  testator 
had  really  meant  lus.  Gibne/s  first-bom  son,  he 
would  have  said  ** elder,"  not  ''eldest."  In  their 
lordships'  opinion,  that  objection  savours  of  hyper- 
criticism.  If  a  man  has  two  sons,  and  only  two,  ih» 
ordinary  way  of  speaking  of  the  first-bom,  if  not 
designated  by  name,  is  to  call  him  the  ddest  son  of 
so-and-so.  There  being,  then,  a  person  in  existence 
at  the  time  answering  the  description  in  the  will, 
their  lordships  are  of  opinion  that  that  person, 
though  he  died  afterwards  in  the  testator's  lifetime, 
was  the  object  of  the  testator's  bounty.  There  is 
nothinff  in  the  context  to  warrant  any  departure 
from  l£e  proper  and  ordinary  meaning  of  the  words 
employed. 

All  the  authorities  from  Lomaao  v.  Hclmden^  1 
Ves.  sen.  290,  to  Meredith  v.  Treffry,  12  Ch.  D.  170, 
point  in  the  same  direction.  The  case  of  Be  Harris* 
Trust,  2  W.  B.  689  (1854),  on  which  the  appellate 
court  seems  to  place  some  r^iance,  cannot  be  regarded 
as  an  authority  to  the  contrary.  The  learned  Yice- 
Ghancellor  who  decided  that  case  was  at  the  time  of 
the  decision  under  a  misapprehension  as  to  the  opera- 
tion of  the  Wills  Act.  He  seems  to  have  thought 
that  with  reference  to  the  objects  of  testamentary 
bounty  the  Act  had  an  effect  similar  to  that  which 
it  has  ''  with  reference  to  the  real  and  personal  estate 
comprised  in  it"  (section  24),  an  error  afterwards 
corrected  by  the  Oourt  of  Appeal  in  Bullock  v.  Bennett, 
(1856)  3  W.  B.  291,  7  D.  M.  &  G.  283. 

Their  lordships  will  therefore  humbly  advise  his 
Majesty  that  the  appeal  ought  to  be  allowed,  and  that 
the  question  put  ought  to  be  answered  by  saying  that 
the  testator  died  intestate  as  reffards  the  fee  simple 
expectant  upon  the  &tilure  or  ^termination  of  uie 
limitations  set  out  in  paragraph  5  of  the  special  case, 
and  that  upon  the  faots  stated  in  the  spemal  case  the 
estate  is  now  vested  in  the  appellant. 

As  an  arrangement  has  been  made  as  to  costs,  there 
will  be  no  order  as  to  costs  except  that  the  parties  are 
to  be  at  liberty  to  apply  for  an  order  to  tax  their 
their  costs. 

Solicitors,  Parkes  &  Browne;  Guscotte,  Wadharn^ 
<Ss  Co. 
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Hall  and  Wife  v.  Lbss  aiTd  Others. 


OouBT  OF  Appeal. 


OToutt  of  Appeal* 

From  Iffanobester  Assizes.       \ 
(OoUins,  M.B.,  aTid  Stirling  and  [      July  15,  1904. 
Mathew,  L.JJ.)  ] 

Hall  and  Wife  v.  Lees  and  Others,  (a.) 
Mailer  and  servant— Nurse  supplied  hy  nursing  associa- 
tion'-Negligence  hy  nurse— Liability  of  committee  of 
association. 

By  the  carelessness  of  a  nurse  supplied  hy  the  defend- 
ants, the  committee  of  an  association  formed  to  supply 
trained  nurses  to  attend  on  patients  during  Ulness,  the 
female  plaintiff,  while  under  the  influence  of  anesthetics, 
was  seriously  burned  by  a  Iwt-water  bottle  placed  by  the 
nurse  in  direct  contact  with  her  body.  In  an  action  to 
recover  damages  for  the  injury  so  sustained, 

Held,  that  under  the  rules  of  the  association  the  latter 
did  not  undertake  to  nurse  the  patient,  but  only  to  supply, 
so  far  as  reasonable  care  could  ensure  it,  a  duly  certified 
nurse,  who  was  to  be  under  the  control  and  instructions 
of  the  medical  man.  Therefore  at  the  time  of  the  alleged 
negligent  act  the  rdation  of  master  and  servant  did  not 
exist  between  the  association  and  the  nurse,  and  the 
defendants  were  not  responsible  for  her  negligence. 


new 


Application  by  the  defendants  for  jodgment  or  a 
iw  trial  in  an  action  tried  before  Jelf,  J.,  and  a 


jury  at  Manchester  Asdzes. 

The  action  was  brought  by  Harry  Hall  and  his 
wife,  Mary  Sophia  Hall,  Sffainit  the  members  of  the 
House  Gommiitee  of  the  Oldham  Nuraing  Assodation 
to  recover  damages  for  personal  injuries  sustained  by 
the  female  plaintiff  by  reason  of  the  negligence  of  a 
nurse  who  was  supplied  to  the  plaintiffs  by  the  said 
association. 

The  plaintiffs  alleged  by  their  statement  of  daim  as 
follows:  That  it  was  ptrt  of  the  business  of  the 
Oldham  Nursing  Association  (the  defendants)  to 
supply  trained  nurses  for  reward  for  the  pturpose 
of  nuroing  persons  duriog  sickness  and  assisting 
at  op^rauons,  and  that  all  the  nurses  supplied  as 
aforesaid  were  engaged  by  the  defendants  and  all 
contracu  for  the  supply  of  such  trained  nurses 
were  entered  into  with  the  defendants.  That  in 
March,  1902,  the  plaintiff,  Miry  Sophia  Hall,  was 
about  to  undergo  a  surgical  operation,  and  the 
defendants,  at  the  request  of  the  plaintiffs  and  for 
reward  to  be  paid  to  ttiem  by  the  plaintiff<3,  supplied 
two  trained  uur^es  to  atteud  Mrs.  Hall  during  the 
operation  and  to  nurse  her  afterwards  until  her 
recovery.  Th*t  the  nurses  were  so  negligent  and 
unskilful  in  their  attendance  on  Mrs  Hall  that  she 
w«*8  severely  injured.  The  alleged  negligence  w.s 
that  the  nurses  without  instructions  from  the  surgeon 
who  performed  the  operation  placed  hot- water  bottles 
between  Mrs.  HeJl's  legs  whilst  she  was  unconscious 
under  chloroform,  and  left  them  in  c  mtact  with  her 
legs  during  the  operation  and  for  a  Ijog  time  after 
the  operation  was  over,  and  tbat  the  hot-water 
bottles  were  so  hot  tbat  they  severely  burned  Mrs. 
HaU»s  legs. 

The  dereudants  pleaded  that  th^y  did  nob  nuderlake 
to  nurse  Mrs.  Hall,  but  only  to  fiad  and  supply  her 
with  two  nurs  s  of  reason -ible  skill  aLd  competence  to 
assist  hfr  at  and  after  the  operation,  and  to  be 
throughout  their  attendance  on  her  subjeot  to  the 
control  and  directions  of  the  surg.»on9  employed  by 
the  plaintiffs.  Piir'h«»r,  th«y  pleaded  thit  the  nurses 
supplied  by  them  were  skilful  aud  c>mpeten^  and 
they  (the  defeodant")  h»d  no  power  or  control  over 


(a.)  Reported  by  Erskine  RElD,E^q.,  Birriter-at- 
Law. 


them  a^  servante,  age  its,  or  otherwise,  or  over  their 
wo«-k  while  they  were  attending  ou  Mrs.  Hall. 

At  tiiie  trial  the  rules  and  regulations  of  the  assooia- 
were  put  in  evidence,  and  it  was  further  stated  that 
the  association  was  a  voluntary  association  of  persons 
who  had  undertaken  the  work  of  supplying  trained 
nurses  to  persons  in  need  of  them  within  the  district 
of  Oldham,  and  that  the  wages  of  the  nurses  were 
paid  by  the  association. 

The  material  portious  of  the  rules  and  regulations 
of  the  associations  were  as  follows :  '*  1.  Name. — This 
institution  shall  be  named  the  Oldham  Nursing  Asso- 
ciation.   2.  Object.— To  snpplv  aid  and  instruction 
iu  skilled  nursing  by  nurses  L  ca'ed  in  Oldham  in 
accordance  with  thes  s  rules  and  regulations.  5.  Officers 
and  Hoose  Oommittee.— The  officers  shall  consist  of 
president-,  treasurer,  and  secretary  or  secretaries.    The 
House  Committee  shall  consist  of  the  officers,  with 
not  less  than  save  i  ladies  and  three  gentlemen,  one  of 
whom  shall  be  a  doctor.    6.  Superintendent.  ^To  be 
appoioted  by  the  House  Oommicte  *,  one    month*8 
notice  for  the  termination  of  the  appointment  to  be 
given  on  either  side.      Dttties.--(a)  To  receive  all 
applications  for  nursing  servitie,  au«i  promptly  attend 
to  the  same ;  {h)  to  control  the  work  of  the  domestic 
servants ;  {i)  to  superintend  the  work  of  the  nurses, 
and  to  devote  what  time  she  can  command  to  nursing 
duties.    7.  Nurses. — (a)  Nurses  shall  be  supplied  to 
attend  infectious  cases;  (6}  maternity  nursing  shall 
be  undertaken ;  (c)  a  proportion  of  nurses  shall  be 
reserved  for  non-inf  chous  medical  and  surgical  cases 
only.     \d)  Appointment  and  Discharge.— Nurses  to 
be  appointed  or  discharged  by  the  House  Oommittee 
iu  consultation  with  the  superintendent.  Nurses  shall 
be  recommended  for  appointment  by  the  superin- 
tendent 1 1  the  House  Oommittee ;  for  th**  t«»rmination 
of   such  appointment  one  mouth's   notice  shall  be 
given    on    either  side.      Any  nurse    who   infringes 
the   rules  or  is  guilty  of   misconduct  is  liable^  to 
dismissal   by    the    superintendent    without    notice, 
after  consultation  with  the  president  or  the  doctor 
on  the  House  Committee,  or  one  of  the  secretaries, 
(e)  Qualifications. — Each  nurse  shall  have   had   at 
least  two  year^'  training  in  a  general  hospital,  and 
none  shall  be  eligible  for  appointment  who  are  over 
thirty-five  years  of  age.    [g)  G^eneral  Department.— 
Each  nurse  shall  be  expected  to  devcte  all  her  energy 
and  skill  to  the  work  entrosted  to  her— viz.,  by  afford- 
ing aid  and  instruction  for  the  relief  of  suffering,  and 
the  promotion  of  recovery  from  sickness ;  she  shall 
avoid  grssip,  and   not  interfere^  with  the  donae^tio 
affairs  or  with  the  religious  opioions  of  the  ratients. 
[h)  Reepontiible  to  Superintendent.  —Bach  nnrse  shaU 
be  responsible  to  the  superintendent,  to  whom  she 
ahaU  at  onoe  reft*r  iu  a  case  of  doubt  or  difficulty,  and 
shall  conform  to  her  instructioni  in  all  matters  per- 
taining to  work  and  conduct,  and  shaU  g^ve  to  her  a 
daily  account  of  work  done,  and  pav  each  da^  to  the 
superintendent  any  money  received  for  nursing.    8. 
Begulations  as  to  Nurses  when  on  Duty. — (c)  Each 
nurse,  when  engaged  in   weekly    nursing,  shall  be 
allowed  eight  hours'  sleep  and  two  hours*  leisure 
daily  ;  when  on  duty  she  shall  wear  the  uniform  pro- 
vided for  her.     {d)  When  a  nurse  is  engaged  in  con- 
tinuous nursing  and  sleeps  at  the  home,  wie  shall  be 
allowed  ten  hours  out  of  the  patient's  house,  the  time 
being  arranged  to  suit  the  doctor  attfnding,       (e) 
When  at  a  case  the  nurse  shall  not  absent  herself 
from  duty  without  the  permission  of  the  patient's 
friends.     (/)  Only  such  cases  shall  be  undertaken  as 
«ire  attended  by  a  medical  man,  whoae  instructions 
the  nnrse  must  iTjplicitly  follow.      10,  Charges.— (eO 
The  charg»s  stated  below  are  minimum  charges,  and 
raay  be  innreased  at  tiie  discretion  of  the  Hous«  Com- 
mittee,      {d)    For   continuous   nursing   twenty-one 

2 


\ 


18 


THE  WEEKLY  REPORTER. 


[Nov.  12, 1901.]         Vol.   Lni. 


OOITBT  OF  AFPIAL. 


Hall  and  Wifb  v.  Lus  and  Othibs. 


OOTTBT  OF  iPPlAL. 


shillings  a  week  with  board  and  lodging,  {k)  Pay- 
menti  for  nursing  should  be  made  to  the  superinten- 
dent at  the  time  of  application ;  if  tiiis  b  not  done, 
then  to  the  nurse  when  her  Visits  are  made,  (m) 
Washing  to  be  charged  at  2s.  6d.  per  week,  which 
sum,  as  well  as  travelling  expenses,  sbould  be  paid  to 
the  nurse." 

The  ordinary  method  of  dealing  with  an  application 
for  a  nurse  was  to  send  to  the  applicant  with  the 
nurse  a  printed  form  headed  "  Oldham  Nursing 
Association,"  and  to  the  following  effect :  '*  At  the 
request  of  ...  I  send  herewith  Nurse  •  .  . 
to  attend  the  case  of  .  .  .  The  charge  for  her 
services  will  be  at  the  rate  of  £  p.  d.  pt^r  week." 
This  was  signed  by  the  lady  superiotendent.  There 
followed  certain  observations  for  the  information  of 
the  applicant.  Attached  to  this  form  was  a  form  of 
'*Disdiarge  and  confidential  report  to  be  retamed 
24  hours  before  the  termination  of  the  nurse's 
services."  This  consisted  of  a  statement  that  the 
nurse's  services  not  beiog  required  after  a  day  named 
she  had  been  notified  that  she  might  le%ve  on  that 
day.  There  was  a  space  for  a  report  on  her  * '  e£ELciency 
as  a  nurse,"  '*  to  be  filled  in  by  the  medical  atteod- 
ant,"  and  other  spaces  for  a  report  on  her  '*care 
and  kmdness  in  attendance  on  p%tient "  and  on  her 
«  general  conduct,"  "  to  be  filled  in  by  emplojer." 

In  the  present  case  the  application  for  a  nurse  was 
made  orally  bv  Br.  Hobertaon,  who  was  Mrs.  Hall's 
medical  attendant.  He  asked  that  a  particular  nurse 
whom  he  named  might  be  sent,  but  he  was  informed 
that  her  services  were  not  available.  It  then  appeared 
that  two  nurf es  would  be  required,  and  two  nurses 
were  sent  accordingly.  The  forms  which  were  for- 
warded to  Mr.  Hall  stated  that  each  of  the  nurses 
was  sent  at  the  request  of  Dr.  Robertson,  and  that  the 
charge  for  the  services  of  (ach  of  them  would  be  at 
the  rate  of  £1  lis.  6d.  per  week. 

The  evidence  showed  that  Mrs.  HUl  underwent  two 
operations,  and  that,  when  she  ri'oovered  conscious- 
ness after  the  second  operation,  it  was  found  that  a 
hot-water  bottle  had  been  left  in  direct  contact  with 
her  body  instead  of  having  been  separated  from  it  by 
a  blanket,  and  that  she  thereby  suffered  serious 
injuries. 

At  the  trial  the  learned  judge  left  two  questions  to 
the  jury.  The  first  question  was — Was  the  injury  to 
Mrs.  Hall  caused  by  negligence  on  the  part  of  the 
nurses  or  either  of  them  ?  Their  answer  was,  Tes. 
The  second  question  was— Did  the  association  under- 
take to  nurse  Mrs.  Hall  through  the  agency  of  the 
two  nurses  as  their  servants,  or  only  to  procure  for 
her  the  set  vices  of  two  nurses  P  The  jury  answered 
that  the  association  undertook  to  nurse  her  through 
the  agency  of  the  nurses  as  their  servants.  They 
assessed  the  damages  at  £300.  The  learned  judge 
directed  judgment  to  be  entered  for  the  plaintiffs  for 
that  amount. 

The  defendants  appealed. 

Montague  Lu$h,  K,0.  [T.  F.  Byrne  tmd  Arthur  Page 
with  him),  for  the  defendants.— Whether  the  verdict 
of  the  jury  that  there  was  negligence  here  on  tbe 
confiicting  evidence  given  was  right  or  wrong,  for  the 
purposes  of  this  appeal  it  was  not  challenged.  The 
sole  ground  o!  the  appeal  was  that  on  the  true  con- 
struction of  the  contract  the  finding  of  the  jury  to 
the  second  qieetion  could  not  be  supported.  Tnere 
was  no  undertaking,  no  contract,  on  the  part  of  the 
defendants  to  perform  the  work  of  nursing.  AU  they 
undertook  to  do  was  to  supply  trained  certified 
hospital  nurses.  When  the  nurse  entered  on  her 
duties  at  the  patient's  house  the  defendants  ceased  to 
have  any  control  over  her  so  far  as  the  details  of 
nursini;  went,  she  received  her  instructions  from  the 


medical  man  and  became  the  servant  of  the  patient 
engaged  to  carry  out  the  orders  of  the  doctor  and 
assist  and  wait  on  the  patient  during  her  illness  as  her 
servant  for  the  time  being. 

Rourke  v.  White  Moss  CoUiery  Co ,  25  W.  B.  263, 
2  C.  P.  D.  203;  Donovan  v.  Laing,  Wharton,  and 
Down  Contraction  Syndicate,  41  W.  B.  455,  [1893] 
1  a  B,  629 ;  and  Murray  v.  Carrie,  19  W.  B.  104, 
L.  B.  6  C.  P.  24,  wero  cited. 

Pick/ord,  K.C.,  and  W.  Amhroee  Jones,  for  the 
plain^ffi.— By  the  rulei  of  the  association  the  com- 
mittee supply  trained  nurses  on  payment  of  certain 
fees  to  the  association  to  nurse  patients  through  illness, 
the  nurses  bebig  paid  regular  salaries  by  the  associa- 
tion. The  superintondent's  duty  was  to  receive  and 
attend  to  all  api^ications  for  nurses  ;  and  each  nurse 
was  responsible  to  the  superintendent,  from  whom  she 
received  her  instructions.  The  committee  therefore 
exercised  gentt*al  control  over  all  the  nursing  staff  and 
had  power  to  dismiss  for  misconduct,  incompetency, 
or  other  reaionable  cause.  They  therefore  W'^re  liable 
for  the  nurses*  negligence.  The  jury  having  found 
that  the  plaintiff  s  injuries  were  caused  through  want 
of  care  or  skill  on  the  part  of  one  or  both  of  the 
nurses  whom  the  defendimts  sent  to  perform  the  work 
of  nursing,  the  defendants  were  liable,  the  relation  of 
master  and  servant  having  been  established  between 
the  association  and  the  nurses.  To  say  that  the 
nurse  was  the  servant  of  the  djc*or  because  sh^ 
received  instructions  from  him  was  ai  startling  a  pro- 
position as  it  was  unsound.  It  was  true  that  the 
doctor*s  orders  were  to  be  carried  out  by  the  nurse, 
but  the  parting  with  control  over  a  servant  for  a 
specific  purpose  did  not  relieve  the  master  from 
liability  arising  from  the  ser7ant*s  negligeaoe  in  the 
performance  of  that  special  duty. 

Ck>LLlN8,  M.B.— This  is  certainly  an  interesting  caee 
and  one  of  some  public  importance,  for  it  has  to  do  wit  h 
a  state  of  things  which  is  very  common  and  in  which 
the  community  at  Ivge  are  very  much  coccemed. 
Tne  defendatits  were  the  house  committee  of  an 
afsociation  of  penoos  who  from  philanthropic 
motives  had  organized  a  system  by  which  they 
supplied  skilled  nurses  to  attend  surgical  operatioDS 
and  other  cases  of  sickness.  They  did  this  for  persons 
who  could  not  afford  to  pay  for  the  attendance  of 
nurses,  and  also  for  persons  who  could  pay.  The 
nurses  were  seleatol  by  them,  and  they  took  great 
care  to  get  competout  nurses.  They  paid  them 
regular  salaries,  and  in  this  way  they  were  able  to 
keep  at  their  disposal  a  number  of  nurses  of  whose 
qualifications  they  were  assured.  In  the  present  cas9 
the  applicant  for  a  nu'se  was  a  person  who  was  able 
to  pay.  He  required  a  nurse  to  a<t^nd  his  wife  who 
had  to  undergo  a  serious  operation.  The  application 
was  made  persona)ly  by  the  doctor  who  was  attend- 
ing the  patient.  He  asked  for  a  particlar  nurse,  wi^h 
whose  capability  he  was  acquainted,  but  he  was  unable 
to  obtain  her  services.  It  turned  out  that  two  nurses 
were  necessary,  and  two  were  supplied,  and  the  opera- 
tion was  performed.  After  the  operation  it  was  dis- 
covered that,  while  the  patient  was  unconscious  by 
reason  of  ansBithetic  which  had  bean  admiuittorei  to 
her,  one  of  the  nurses  had  cartdessly  applied  a  hot- water 
bottle  in  such  a  way  as  to  cause  the  patient  a  serioua 
burn.  In  respect  of  tbis injury  the  patient's  husband 
and  herself  brought  this  act!  >n  against  t^e  aw>ciation 
who  had  suppUel  the  nurses.  The  question  was 
whether  the  association  on  supplying  a  nur«e  became 
responsible  to  the  patient  for  any  negligence  on  the 
part  of  the  nurse.  That  is  a  question  the  answer  to 
which  turns  on  what  is  the  real  contract  between  the 
parties.  If  by  the  contiaot  the  assodatioa  tmdertook 
to  nurse  the  patient,  then  they  would  be  responvbls 
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lor  aoj  want  of  skill  on  the  part  of  the  person  whom 
th^  lent  to  perform  the  work  of  nnrsioff.  If,  on  the 
other  hand,  lul  the  aisooiation  oontraoted  to  do  was  to 
•npply  the  patient  with  a  competent  nnrse,  then,  if 
they  exeroiMd  ordinarv  care  and  skill  in  choosing  the 
nnne,  their  responsibility  was  at  an  end,  and  they 
were  not  responsible  for  aoy  want  of  care  or  skill  on 
the  part  of  the  nnrse. 

Now,  IooUm  at  the  rules  and  regulations,  what  did 
they  show  ?  There  appeared  to  ba  no  other  evidence, 
except  the  mles  and  r^oladons  and  the  other  printed 
documents  to  which  they  had  been  referred,  as  to  what 
the  association  undertook  to  do.  Did  they  show  an 
mder^^kinff  to  nurse  or  only  to  supply  nurses  P  The 
jury  had  Smnd  that  the  association  undertoDk  to 
nurse.  But  in  my  opinion  this  is  not  a  question  of 
fact  for  Uie  jury,  but  a  question  of  law  for  the  court 
on  the  construction  of  documents.  It  seems  to  be 
dear,  on  a  consideration  of  those  documents,  that  the 
undertakmg  of  the  association  was  to  find  and  supply 
nurses  as  to  whom  they  had  taken  all  possible  meaos 
to  secure  that  they  were  properly  qualified  and 
efficient.  Hist  is  the  extent  of  their  undertakiog. 
The  plaintifib  called  atteutton  to  some  rules  whidi 
they  said  suggested  the  relation  of  master  ani  servant 
between  the  association  and  the  nurses.  The  roles  only 
aimed  at  securing  efficiency  on  the  part  of  the  nurses 
for  the  benefit  of  those  to  whom  they  were  sent. 
[ffis  lordship  having  referred  at  length  to  the  rules 
and  regulations  and  the  other  documents,  continuing 
said :]  The  condusion  at  which  I  have  arrived  is  that  the 
association  did  not  undertake  to  nurse  the  patient,  but 
to  supply  her  with  a  nurse,  so  far  as  reasonable  care 
oonld  ensure  it,  competent  to  perform  the  duties  of  a 
nurse,  who,  while  she  was  with  the  patient,  should  be 
under  the  control  and  instructiocs  of  the  medical 
attendant,  and  diould  not,  so  far  as  nursing  was 
ooncemed,  be  the  servant  of  the  association.  It  seems 
to  me  unnecessary  to  refer  to  any  authorities,  but  I 
should  like  to  quote  a  few  words  from  the  judgments 
in  the  cmc  of  Murray  v.  Currie,  19  W.  B.  104,  L.  B. 
6  C.  P.  24.  There  the  question  arose  whether  steve- 
dores engaged  in  loadine  a  ship  were  servants  of  the 
owner  of  ^e  ship.  WiUes,  J.,  said  :  "  In  one  sense, 
indeed,  they  may  be  said  to  be  agents  of  the  owner; 
bat  they  are  not  in  any  sense  his  servants.^  They  are 
not  put  in  his  place  to  do  an  act  which  he  intended  to 
do  for  himself."  And  Brett,  J.,  said :  **  I  appreheni 
it  to  be  a  true  principle  of  law  that,  if  I  lend  my  ser- 
vant to  a  contractor,  who  is  to  have  the  sole  control 
and  superintendence  of  the  work  contracted  for,  the 
independent  contractor  is  alone  liable  for  any  wrongful 
act  acne  by  the  servant  while  so  employed.  The  ser- 
vant is  doing,  not  my  work,  but  the  work  of  the 
independent  contractor."  Applying  the  principle 
liid  down  there  to  the  present  case,  it  cannot  be  said 
that  the  relation  of  master  and  servant  existed  so  as 
to  make  the  association  liable  for  the  negligence  of  the 
nurse.  It  follows,  therefore,  that  the  appeal  must  be 
allowed,  and  judgment  entered  for  the  defendants. 

Stiblino  and  Mathew,  L.JJ.,  delivered  judgment 
to  the  same  effect. 

Bolicitors  for  the  defendants.  Field,  Roacoe,  &  Co., 
for  0. 8.  CUiydon,  Oldham. 

Solicitors  f  r  the  plaintiffs,  Jaques  &  Co.,  for 
(7.  Armdrong,  Oldham. 


From  E.  B.  Div.  1 

(Collins,  Si.B.,  and  Stirling  and  >      July  13,  1904. 
Mathew,  L.JJ.)  ) 

Chapman  v.  Winson.  (a.) 

FrinHpal  and  agent -- Commission — Sale  of  house--' 
**  When  and  if  the  purchoH  is  completed  by  private 
treaty.** 

The  defendant,  who  had  a  house  for  sale,  agreed  with 
the  plaintiff  that  if  the  latter  introduced  to  him  a  person 
within  a  week  who  should  become  tlie  purchaser  of  t?ie 
house,  he  would  pay  the  plaintiff  cu  and  by  way  of  com^ 
mission  a  sum  of  £50  *'  when  and  if  the  purchase  is 
completed  by  private  treaty.**  The  plaintiff  introduced  a 
lady,  who  signed  a  contract  to  purchase  the  ?iouse  and 
paid  the  defendant  a  deposit.  The  lady  was,  however, 
unable  to  carry  out  the  contract,  and  an  arrangement  wca 
come  to  between  her  and  the  defendant  thai  the  latter 
should  release  her  from  the  contract  and  should  retain  the 
deposit,  and  this  was  done.  The  plaintiff  liauing  claimed 
commission. 

Held,  that  the  commission  was  payahle  only  in  the 
event  of  the  purchase  being  complied  in  the  ordinary 
legal  meaning  of  the  word  by  the  execution  of  the  convey- 
ance and  the  handing  over  of  the  purchase-money,  and 
thai,  as  the  purchase  went  off  through  no  default  of  the 
vendor,  the  plaintiff  was  not  entitled  to  commission. 

Judgment  of  the  Divisional  Court  (52  W.  B,  478) 
reversed. 

Appeal  from  the  judgment  of  a  Divisional  Court 
rWills  and  Kennedy,  Jj.)  reversing  the  judgment  of 
Judge  Austin  sitting  at  the  Bristol  County  Court 
(reported  52  W.  B.  478). 

The  action  was  brought  to  recover  commission.  lu 
June,  1902,  the  defendant,  who  was  a  trustee  of  the 
I)roperty,  was  trying  to  sell  the  Fall  Moon  Hotel,  par- 
Uoulars  of  which  he  gave  to  the  plaintiff,  who  knew  a 
lady  who  was  a  likely  purchaser.  On  the  8th  of 
September,  1902,  the  defendant  gave  the  plaintiff  the 
following  commission  note :  '*  I  have  seen  Mr.  Dun- 
well  (Bass  A  Co.'s  manager),  and  he  is  affreeable  that 
if  your  friend  is  named  and  introduced  within  one 
week  and  becomes  the  purchaser  of  the  above  hotel 
that  you  shall  be  paid  as  and  bv  way  of  commission 
the  mm  of  £50  when  and  if  the  purchase  is  com- 
pleted by  private  treaty.  This  is,  of  course,  subject 
to  vour  friend  not  having  previously  been  introduced 
and  no  one  else  being  entitled  in  respect  of  the  same 
introduction." 

The  lady  wis  thereupon  introduced  to  the  defendant 
by  the  plaintiff,  and  on  the  11th  of  September  she 
signed  a  contract  agreeing  to  purchase  the  hotel  from 
the  defendant  for  £2,000,  and  by  way  of  deposit 
she  paid  the  defendant  £200.  Subsequently  she 
found  that  she  would  be  unable  to  complete  the  con- 
tract, and  she  wrote  to  that  effect  to  the  plaintiff, 
who  on  the  30th  of  October  wrote  the  following 
letter  to  ihe  defendant :  '  I  have  this  morning  received 
a  remarkable  letter  from  the  lady  Be  Full  Moon,  in 
which  she  says  the  landlords  have  upset  her.  I  am 
perfectiy  wilUng  to  help  try  and  get  her  to  complete, 
but  whether  she  does  now  do  so  or  not,  as  per  custom 
I  shall  look  to  you  for  my  commission  out  of  her 
deposit.'* 

An  arrangement  was  thereupon  come  to  between 
the  defendant  and  the  lady  whereby  it  was  agreed 
that  the  defendant  should  release  her  from  the  con- 
tract, and  that  he  should  retain  the  deposit  of  £200, 
and  this  was  accordingly  done.  The  plaintiff  there- 
upon brought  this  action  in  the  Bristol  County  Court 
claiming  commissioD. 

(a.)  Beported  by  W.  P.  Barry,  Esq.,  Banister- 
at-Law. 
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The  oounty  court  judge  gave  judgment  for  the 
defendant,  being  of  opinion  that  in  oonstroing  the 
commission  note  ho  was  bound  to  give  some  effect  to 
the  words  "when  and  if  the  purchase  is  completed 
by  private  treaty,'*  and  that  inasmuch  as  the  purchase 
never  was  completed  in  the  ordinary  meaning  of  the 
word,  and  inasmuch  as  the  purchase  went  off  through 
no  default  of  the  vendor,  the  plaintiff  was  not 
entitled  to  commission.  The  Divisional  Court  held 
that  the  word  **  completed,"  as  used  in  the  com- 
mission note,  did  not  mean  completed  in  the  ordinary 
legal  sense— namely,  by  execution  of  the  deed  of 
conveyance  and  the  handing  over  o!  the  purchase- 
money  ;  that  the  purchase  was  *'  completed  by  private 
treaty,"  the  vendor  being  bound  by  the  contract  to 
sell  and  the  purchaser  to  buy  ;  and  that  the  phiatiff 
was  entided  to  commission. 

The  defendant  appealed. 

Montague  Lush,  K,C.t  and  Brooke  Little,    for  the 
defendant. 
D.  Af.  Kerly  and  A.  J.  Lawrie,  for  the  plaintiff. 

The  following  cases  were  referred  to :  Beningfield  v. 
Kynaston,  3  Times  L.  R.  279;  Orogan  v.  Smith,  6 
Times  L.  R.  427,  7  Times  L.  R.  132  ;  Lott  v.  Outhwaite, 
10  Times  L.  R.  76;  Passingham  v.  King,  14  Times 
L.  R.  392 ;  and  NosotH  v.  Auerbach,  16  Times  L  B. 
140. 

Collins,  M.R. — ^This  is  an  appeal  from  the  judg- 
ment of  the  Divisional  Cauit,  reversing  the  judgment 
of  the  judge  of  the  Bristol  County  Court  iu  an  action 
by  the  plaintiff  to  recover  commission.    The  county 
court  judge  held  that  the  plaintiff  was  not  entitled  to 
commission  upon  the  ground   that    the  conditions 
precedent  wh'ch  had  tj  be  performed  in  ord-r  to 
entiUe  him  to  commission  had  not  in  fact  been  per- 
formed by  him.    The  question  turns  wholly  upon  the 
construction  of  this  particular  commission  note.    By 
it  the  defendant  agreed  that  'Mf  your  fiiend  is  named 
and  introduced  within  one  week,  anl  becomes  the 
purchaser  of  the  above  hotel,  you  shall  be  paid  as  and 
by  way  of  commission  a  sum  of  £50  when  and  if  the 
pnrchase  is  completed  by  private  treaty.    This  is,  of 
course,  subject  to  your  friend  not  having  previously 
been  introduced  and  no  one  else  being  entitle  1  in 
respect  of  the  same  introduction."    In  fact,  a  lady 
was  introduced  by  the  plaintiff,  and  that  lady  entered 
into  a  contract  to  purchase  the  hotel  for  £2,000,  and 
she  agreed  to  pay  a  depjsit  of  £200  at  once,  a  ad 
£1,800,  the  balance  of  the  purchase- money,  later. 
She  paid  the  deposit,  and  then  found  that  it  was 
out  of  her   power  to  complete  the  purchase.      In 
these  circumstances  the  plaintiff  wrote  a  letttr  to 
the  defendant  advising  him  of  that  fact,  in  wbioh  he 
said :    "  I  am  perfectly  willing  to  help  try  acd  get 
her  to  omplete,  but  whether  she  d^es  now  do  so  or 
not  as  per  custom  I  shall  look  to  you  for  my  com- 
mission out  of  hjr  deposit."    Thit  raises  the  question 
at  issue.    In  that  letter  the  plaintiff  placed  his  own 
construction  upon  the  word  **  completed,"  s^iying  that 
the  lady  had  not  completed,  and  yet  by  what  he  called 
"custom"  he  claim^  to  be  entitled  to  commission. 
The  county  court  judge  found  that  upon  the  truecoa- 
■truction  of  the  commission  note  completion  meant 
completion  by  payment  of  the  purchase-money,  and 
that  therefore  the   cocdition  upon  which  the  com- 
mission was  to  become  payable  was  not  fulfilled.  The 
Divisional  Court  took  a  different  view,  and  d^ellin^ 
upon  the  later  words  *'by  private  treaty,"  held  that 
those  words  were  attached  to  and  governed  the  previous 
word  "completed,"  and  that  they  meant  that  when 
and  if  the  treaty  to  purchase  was  completed  by  an 
agreement,  then  whether  the  actual  purchase  was 
completed  or  not,  tie  commission  became  payable. 


It  is,  no  doubt,  possible  for  a  party  to  agree  to  pay 
commission  in  any  event  he  plesses,  and  therefore  we 
must  see  what  is  tiie  agreement  which  the  parties  have 
made   in   the  present  cue.      It  seems  to  me  that 
upon  the  true  construction  of  the  contract  the  partiefl 
have  made  it  a  condition  precedent  to  the  right  to 
commission  on  the  introduction  of  a  purchaser  that 
the  purchase  should  be  completed— that  is  tojsay,i that 
the  purchase-money  should  be  paid  over.     The  com- 
mission note  emphasises  this  twice.      It  first  states 
<*  if  your  Mend  is  named  and  introduced  within  one 
week  and  becomes  the  purchaser."     That  does  not 
mean  a  mere  agreement  on  paper  by  some  one  to 
become   the    purchaser,    but    it    means   that    ths 
person     introduced     shall     actually     become      the 
purchaser.       For  instance,  it  cannot  b3   supposed 
that  commission  would    be  payable  if  a  crossing- 
sweeper  entered   into   a   contract   to    become   the 
purchaser.        There  is    no    question   here    of    the 
purchase  going  off  owing  to  the  default  of  the  vendor. 
Then     the     oommi§sion    note     later    on     speaks 
of  the  commission  being  payaVe  **  when  and  if  the 
pnrchase  is  completed  by  private  treaty."     As  my 
brother  Stirling  has  pointed  out  during  the  argument, 
those  words  cuinot  mean  that  the  agreement  of  par- 
chase  is  to  be  completed  by  another  agreement  or 
treaty.  They  mean  that  the  purchase  is  to  be  completed 
in  the  ordinary  sense.    The  contract  shows  th  it  the 
defendant  meant  to  exclude  any  liability  to  pay  oom- 
mission  upon  a  mere  agreement  to  purchase.    He 
intended  uiat  the  transaction  should  begin  by  a  tre%ty 
of  purdiase  to  be  carried  to  cjmpletiou  by  payment 
of  the  purchase-money.    This  vie  v  is  in  accordance 
with  the  authorities  which  have  bden  referred  to. 
The  question  depends  in  each  case  upon  the  tarms  of 
the  particular  contract,  but  iu  L')U  v.  OiUhwctiie  it 
seems  to  me  that  in  all  its  essentials  the  contract  was 
the  Sdme  as  that  in  ttie  present  c%se.    Taere  Liodley, 
L.J.,  in  giviog  judgment,  said :  **  In  ord-er  to  entitle 
himself  to  his  oc  m mission  the  agt^nt  must  prove  eithcir 
that  the  purchase  had  been  completed,  or  that,  if  it 
had  not,  the  non-completion  was  due  to  the  ddfault 
of  the  vendor."    The  Ie%rnei  Lord  Justice  there  used 
the  word  ^'oompletioa  "  in  the  same  sense  as  it  was 
usnd  in  the  contract  iu  the  present  case.     He  went 
on :  **  Had  the  purchase  iu  the  present  case  in  any 
fair  business  sense  of  the  word  been  '  completed '  ? 
Tne  answer  must  be  unquestionably,  No.    Deane  had 
admitted  in  cross-ezamin«tion  that  he  was  unable  to 
complete.  The  vendor  had  not  been  in  default.  He  g^ve 
the  purchaser  facilities  for  completiag  the  contract  in 
bits.    The  purchaser  p%id  £3,000,  aud  the  vendor 
received  a  further  sum  of  £3,000  from  sub-purchasers. 
There  th^  thiug  stopped.    The  purchase  had  never 
been  completed,  and  there  hai  be  ju  no  default  of  the 
veador."    hi  that  cast3  the  contr/iot  did  not  go  oo, 
because  the  whole  of  the  purchase-money  was  not 
paid,  and  therefore  the  purchase  was  not  completed. 
Tae  same  thing  in  effect  has  happened  here.    The 
appeal  must,  therefore,  be  allowed. 

Stirling,  L.  J.— I  am  of  the  same  opinion.  The 
real  question  which  we  have  to  decide  is,  what  is  the 
true  meaning  of  the  commission  not  ^  in  the  present 
case.  Mr.  Eerly  adoiiited  that,  if  the  words  "by 
private  treaty  "  had  not  been  ioaertod  after  the  words 
*'  when  aod  if  the  purchase  is  completed,"  he  would 
be  out  of  court,  and  indeed  he  could  not  ba^e  avoided 
that  admission  by  reason  of  the  decision  of  this  court 
in  Lott  V.  Oathwaiie.  The  Divisional  Court  atteched 
great  weight  to  the  words  ''  by  private  treaty,"  and 
thought  that  the  d<^fendant's  contention  required 
them  to  transpose  those  words  and  to  place  them 
next  after  the  word  "  purchase,"  and  that  it  would 
be  a  wrong  construction  of  the  agreement  so  to  trans** 
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pose  them.  The  Divisional  Court  in  reality  thought 
that  by  reason  of  the  words  *'  by  private  treaty  *' 
coming  immediately  after  the  word  "  completed  "  the 
agreement  meant,  "  when  and  if  an  agreement  to  pur- 
chase is  completed  by  private  treaty."  That  seems 
to  me  to  be  a  wider  departure  from  the  language  of 
the  commission  note  than  the  mere  transposition  of 
the  words  '*  by  private  treaty."  With  all  respect  I  am 
unable  to  take  the  same  view  of  the  commission  note 
as  that  taken  by  the  Divisional  Court,  which,  if  I  may 
be  allowed  to  speculate  on  the  matter,  does  not  seem 
to  me  to  be  in  accordance  with  the  intention  of  the 
patties. 

Mathbw,  L.  J. — I  am  of  the  same  opioion.  Each 
case  must  be  determined  according  to  the  terms  of  the 
particular  commission  note.  Everything  here  points 
to  this,  that  the  commission  wss  intended  to  be  pay- 
able when,  and  only  when,  the  purchase-money  was 
paid  to  the  defendant.  The  vendor  was  only  a 
trustee  of  the  property,  and  he  had  no  personal 
interest  in  the  matter  beyond  that  of  a  trustee.  In 
thesa  circumstances,  the  commission  note  was  drawn 
up.  It  seems  to  me  that  the  material  words  are 
"  when  and  if  the  purchase  is  completed."  Here  the 
purchase  never  was  completed. 

Appeal  dUotoed. 

Solicitor  for  the  plaintiff,  IF.  G.  Card,  for  E.  Wood- 
Junue  Feale,  Bristol. 

Solicitors  for  the  defendant,  Darley  &  Oumherland, 
for  F,  J.  Tarvt  Bristol. 


Kigfi  iSouil  of  3wt\u. 


July  9,  1904. 


Chan.  Div.  ; 
Farwell,  J. 

In  re  Bbst  (Deoeasbd). 
Jabyis  v.  Bibminoham  Cobpobation.  (a.) 

Wili^Charity—**  Charitable  and  benevolent "—  Validity 
of  gift — Construction, 

Where  a  testator  by  his  will  gave  the  residue  of  his 
real  and  personal  est^  to  **  charitable  and  benevolent** 
institutions. 

Held,  tJiat  there  uhm  no  uncertainty,  and  that  the  gift 
took  effect  as  a  charitable  bequest. 

In  re  Sutton,  Stone  v.  Attomey-Qeneral,  28  Ch.  D, 
464,/o22ouw(2. 

Adjoomed  sommons. 

By  his  will  date!  the  12th  of  Jane,  1899,  Thomas 
Best,  the  testator,  after  making  divers  dispositions  of 
his  property,  gave,  devised,  and  bequeathed  all  the 
residue  of  his  real  and  personal  estate  unto  his 
trustees  therein  named  and  their  heirs,  upon  trust  to 
pAy  thereout  his  just  debts  and  legacies,  and  the 
testator  gave,  devised,  and  bequeathed  all  the 
ultimate  residue  of  his  said  real  and  personal  estate 
unto  the  Lord  Mayor  and  corporation  of  the  city  of 
Birmingham  upon  trust  to  apply  the  eame  and  the 
income  thereof  in  aid  of  such  charitable  and  benevo- 
lent institutions  in  the  city  of  Birmingham  and  the 
Midland  counties  in  such  manner  and  in  such  pro- 
portions as  the  said  lord  mayor  and  general  purposes 
committee  for  the  time  being  of  the  said  corporation 
should  in  their  sMe  discretion  from  time  to  time 
determine  and  direct. 

The  testator  died  on  the  1st  of  Jane,  1903,  and  his 
will  was  duly  proved  by  the  executors  therein 
named. 

(a.)  Beported  by  H.  Woloott  Wabnib,  Esq., 
Banrifttf-at-Iiaw. 


The  present  appHcation  was  made  by  trustees  of 
the  v-Ul,  in  order  to  obtain  the  opinion  of  the  court 
as  to  tbe  validity  of  the  said  charitable  gift. 

Heweil,  for  the  trustees  of  the  will. 

Methold,  for  the  Birmingham  Corporation.— A  gift 
to  charitable  or  benevolent  objects  bas  been  held  void 
for  uncertainty,  but  a  gift  to  charitable  and  benevo- 
lent objects  has  never  l^en  so  held.  In  several  Scotch 
cases  Miiilar  words  have  been  held  to  be  good,  and 
in  one  ca^e,  Cobb  v.  Cobb*s  Trustees,  21  Eettie  638,  the 
actual  words  in  question  in  the  present  case  were 
upheld.  On  this  construction,  <*  charitable''  governs 
**  benevolent,"  and  there  is  no  uDceitainty:  In  re 
Sutton,  Stone  v.  Attorney-General,  28  Ch.  D.  464,  33 
W.  E,  Dig.  243. 

Parker,  for  the  Attorney- General,  took  the  same 
view. 

Preston,  for  the  next-of-kin  of  the  testator. — Scotch 
cases  are  not  binding  in  this  court  and  in  the  present 
instance  they  are  not  applicable;  the  statute  43  Eliz. 
c.  4,  does  not  apply  to  Scotland,  and  the  Scotch 
courts  will  not  execute  a  trust :  Blair  v.  Dunxin,  50 
W.  R.  369,  [1902]  A.  C.  37. 

Ellis  V.  Selby,  1  My.  &  C.  286,  was  also  cited. 

Fabwell  J.,  in  giving  judgment,  said :  On  the  con- 
struction of  the  words  of  the  will,  in  my  opinion  the 
gift  is  good.  The  words  **  charitable  and  bent  volent  *' 
must  be  taken  as  referring  to  one  class  of  objects.  I 
cannot,  as  I  am  adced  to  do,  infer  from  the  wording 
of  the  will  that  the  testator  intended  two  classes  of 
objects  to  benefit.  If  I  did  so  it  would  be  in  effect  to 
read  the  words  of  the  gift  as  "  charitable  or  benevo- 
lent." I  am  not  surprised  that,  owing  to  the  technical 
meaning  that  the  word  **  charity  "  has  acquired  in  the 
English  law,  the  testator,  if  he  wished  the  charities 
whidi  were  to  benefit  under  his  will  to  be  those  of  a 
benevolent  nature,  should  insert  words  to  give  effect 
to  such  wi»h.  The  effect  is  that  any  object  in  order 
to  take  under  the  gift  must  be  a  charitable  one  in  the 
legal  sense,  and  further,  that  it  must  be  benevolent  as 
well. 

Cases  dedded  in  the  Scotch  courts  are  in  no  sense 
binding  here,  and  for  the  reasons  that  have  been  given 
in  argument,  in  my  opinion,  the  Scotch  cases  that 
have  been  citei  are  inapplicable  to  the  present  case. 

The  dicium  of  the  court  in  Ellis  v.  Selby,  I  My. 
&  C.  286,  was  merely  interlocutory  and  is  overruled. 
This  is  outweighed  by  In  re  Sutton,  Stone  v.  Attorney 
General,  28  Ch.  D.  464,  and  I  must  follow  it 

The  result  is,  therefore,  that  the  gift  in  question  is 
good  as  a  charitable  bequest. 

Solicitors  for  the  trustees  of  the  will  and  the  Bir- 
mingham Corporation,  Sharpe,  Parkers,  &  Co,,  ior 
E,  0,  Smith,  Birmingham. 

Solicitors  for  the  next-of-kin,  Stow,  Preston,  cfe 
Lyttleton,  for  Alfred  Pointon,  Birmingham. 

Solicitor  for  the  Attomey-Qenend,  The  Treasury 
Solicitor. 


Sie?:J.)  July  21,  22,  1904. 

MiLWABD  V.  Babbt  Ubban  Distbiot  Coxjnoil.  (a.) 

Local  government — Education — Scheme^ Edtuxttion  com- 
mittee^ Appointment  by  local  authority— Powei*  of 
local  authority  to  determine  order  of  rstirement  of 
members — Determination  by  local  authority — Suhse- 

(a.)  Reported  hy  H.  L.  Gbmistoit,  Esq.,  Barrister- 
at-Law. 
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quent  variaiion  of  order  of  retiremeni^VcUidity — 
Education  Act,  1902  (2  Ed.  7,  c.  42),  $$.  17  (1), 
21  (3). 

A  diitrid  council,  cu  the  heal  tducaiion  authorUy 
under  tJie  Education  Ad,  1902,  e$tabli$hed  an  education 
committee,  which  woe  constUtUed  in  accordance  with  a 
scheme  made  by  the  council  and  approved  by  the  Board 
of  Education.  The  scheme  provided  that  the  committee 
ehould  conaiit  of  nine  membere,  each  of  whom  was  to  hold 
office  for  three  years;  hut  it  was  provided  that  one-third 
go  out  of  office  on  the  \st  of  May,  1904,  and  in  each 
succeeding  year.  The  council  was  to  determine  the  order 
in  which  they  should  retire.  The  councU  resolved  thcU 
the  plaintiff  should  be  a  member  of  the  committee,  and 
should  retire  on  the  1st  of  May,  1905.  Subsequently  the 
council  resolved  that  he  should  retire  on  the  lat  of  May, 
1904. 

Held,  that  the  second  resolution  was  nltrd  vires. 

Motion. 

The  Barry  Urban  District  Coaooil,  as  the 
local  education  anUiority  lor  the  urban  district  of 
Barry,  under  section  1  of  the  Education  Act,  1902, 
established  an  education  committee  which  was  con- 
stituted in  accordance  with  the  scheme  made  by  the 
cjunJl  and  approved  by  the  Board  of  Education. 

The  scheme  provided  that  the  education  committee 
should,  when  complete,  consist  of  nine  members,  of 
whom  five  were  to  consist  of  members  of  the  council. 
Under  clause  6,  the  five  members  of  the  committee 
who  were  elected  as  members  of  the  council  were 
not  to  hold  office  after  they  had  ceased  to  be  members 
of  the  oouncil,  and  subject  thereto,  and  to  another 
provision,  immaterial  to  be  here  stated,  the  members 
of  the  committee  were  to  hold  office  for  a  period  of 
three  ye&rs,  '*  provided  nevertheless  that  one-third 
shall  go  out  of  office  on  the  1st  day  of  May,  in  the 
year  1904,  and  iu  each  sucoeeding  yea^.  Tne 
council  shall  determine  the  order  in  which  they  shall 
retire." 

The  proceedings  of  the  council  are  regulattd  by 
standing  orders  framed  under  the  authority  of  the 
Local  Government  Act,  1894,  s.  199,  and  the  Public 
Health  Act,  1875,  Schedule  I. 

Under  standing  order  No.  19,  notices  of  motion  are 
to  be  given  in  writing  five  days  before  the  meeting  of 
the  council. 

Under  Ko.  3d,  no  motion  to  rescind  any  resolution 
which  has  been  passed  within  the  preceding  six  months, 
is  to  be  in  order,  unless  one  month's  notice  thereof 
has  be^n  given,  and  unless  the  same  has  been  men- 
tioned in  the  notice  of  the  meeting  at  which  it  is  to  be 
discussed. 

Under  Ko.  40,  all  or  any  of  the  standing  orders 
may  be  suspended  for  any  specific  purpose  by  a  two- 
thirds  majority  of  the  council. 

At  the  annual  meeting  of  the  council,  held  on  the 
20fch  of  April,  1903,  nine  persons,  includhig  the  plidn- 
tiff  and  four  other  members  of  the  council,  were 
appointed  members  of  the  education  committee.  It 
was  resolved  that  three  members  of  the  committee,  of 
whom  the  plaintiff  was  not  one,  diould  retire  at  the 
end  of  the  first  year,  that  three  other  members,  in- 
dudiog  the  plaintiff,  should  retire  at  the  end  of  the 
second  year,  and  that  the  remainiog  three  should 
retire  at  the  third  year. 

Owing  to  the  redistiibution  of  the  wards  in  the 
urban  district  of  Barry,  the  whole  of  the  members  of 
the  oounoil  went  out  of  office  on  the  15th  of  April, 
1904,  on  whieh  day  there  was  an  election,  the 
plaintiff  again  being  elected  as  a  member  of  the 
oounoil. 

On  the  18th  of  April,  1904,  the  annual  meeting  of 
the  council  was  held.  At  this  meeting,  the  standing 
orders  having  been  suspended  by  tiie  requisite  majority 


it  was  resolved  '*that  so  much  of  the  resolution  passed 
by  the  council  on  the  20th  of  April,  1903,  deciding 
that  Miss  M.  E.  Meredith  should  retire  from  the 
education  committee  at  the  end  of  the  first  year,  and 
that  Mr.  Milward  (the  plaintiff)  should  retire  from  such 
committee  at  tiie  end  of  the  seoond  year,  be  resoinded, 
and  that  in  lieu  thereof  Miss  M.  E.  Meredith  retire 
on  the  1st  of  May,  1905,  and  Mr.  J.  Milward  (the 
plaintiff)  retire  on  the  1st  of  May,  1904/* 

Subsequently  to  the  passbg  of  this  resolution  the 
council  interfered  with  and  prevented  the  plaintiff 
from  attending  at  and  acting  as  a  member  of  the 
education  oommittee. 

The  plaintiff  accordingly  brought  an  action  against 
the  oounoil  asking  for  a  declaration  that  the  resolu- 
tion of  the  18th  of  April,  1904,  was  uUrd  vires,  and 
that  he  was  entitled  to  act  as  a  member  of  the  eduoa- 
tion  committee  until  1905.  He  asked  for  an  injunc- 
tion against  the  council. 

It  was  arranged  that  the  heariosr  of  a  motion  for 
an  interlocutory  injunction  should  oe  treated  as  the 
trial  of  the  action. 

Under  section  17  (1)  of  the  Education  Act,  1902,  a 
oounoil  having  powers  under  the  Act  is  to  establish 
an  education  committee,  or  education  oomoiitteee, 
constituted  in  accordance  with  a  scheme  made  by  the 
oounoil  and  approved  by  the  Board  of  Education. 

Under  section  21  (3),  a  scheme  under  the  Act,  when 
approved,  is  to  have  eitoi  as  if  it  were  enacted  in  the 
Act,  and  any  such  scheme  may  be  revoked  or  altered 
by  a  scheme  made  in  like  maimer  and  having  the  same 
effect  as  an  original  scheme. 

Buckmaeter,  K.C.,  and  0.  Leigh  Clare,  lot  the 
plaintiff.—The  statute  and  the  scheme  together  con- 
stitute a  complete  code  of  all  the  rights  of  all  parties. 
There  is  no  power  given  to  the  council  to  enable  it 
from  time  to  time  to  vary  the  order  of  retirement  of 
the  members  of  the  education  ooounittee.  Con- 
sequently as  soon  as  the  council  has  once  fixed  the 
order  of  retirement,  its  powers  in  this  matter  are 
exhausted. 

Astbury,  K.C.,  and  Lushington,  for  the  defendant 
coonoil.— There  IS  a  distinction  between  acts  of  the 
council  which  are  done  under  the  Education  Act  and 
the  scheme,  and  acts  which  are  done  by  virtue  of  its 
own  discretion.  Thus  we  agree  that  the  plaintiff  once 
having  been  elected  a  member  of  the  education 
comnuttee,  could  not  be  ousted  before  his  term  of 
office  had  expired.  But  it  was  open  to  the  oounoil,  in 
the  exercise  of  its  own  discretion,  provided  that  it 
did  not  transgress  the  provisfoos  of  the  scheme,  to 
vary  the  order  of  retire  nent  of  the  members  of  the 
oonmiittee,  and  thus  cut  short  the  plaintiff's  term  of 
office.  It  might  further  be  objected  that  the 
plaintiff  has  no  title  to  sue.  It  is  dear  from  section  17 
(2)  of  the  Act  that  the  committee  has  no  property, 
and  member^p  of  the  education  committee  is,  there- 
fore, merely  an  administrative  office  which  confers  no 
vested  right  on  its  holders.  AsUM  v.  Corporation  of 
Southampton,  29  W.  B.  117, 16  Oh.D.  143,  and  Living- 
stone  V.  Mayor  of  Westminster,  52  W.  E.  395,  [1904]  2 
E.  B.  109,  are  distinguishable  on  this  ground.  I&e 
oounoil,  however,  has  no  desire  to  press  this  objection. 

BnoELiY,  J.,  after  reading  the  above-dted  section 
of  the  Education  Act,  and  referring  to  the  scheme, 
oontinaed :  Kow  it  is  to  be  noticed  that  the  Act 
simply  provides  that  the  council  is  to  establish  an 
edacation  conmiittee.  The  members  of  the  committee, 
how  they  are  to  retire,  and  all  other  details  are  lefty 
so  far  as  the  Act  is  concerned,  to  be  determined  under 
the  word  "esUblish."  The  council  is  to  establish  the 
committee,  determine  its  constitution,  and  so  on,  and 
then  that  i^iich  they  so  establish  is  to  be  *'  the  eduoa- 
tion  committee."    Under  the  tnm  <'  esUblish  "  they 
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either  could,  or  they  could  not,  determine  the 
method  of  retirement*  If  they  could  not  determine 
the  method  of  retirement,  of  oonrse  they  oonld  not 
reeolTC  that  one  of  the  members  should  retire  at  a 
partionlar  date.  I  have  donbt  myself  that  they 
conld  determine  the  method  of  retirement.  If  they 
determine  the  method  of  retirement,  could  they 
reserve  to  themselyes  power  from  time  to  Uooe  to  vary 
the  method  of  retirement  which  they  bad  once 
established  under  the  Act  ?  I  think  not.  What  they 
did  was  this.  [Hts  lordship  read  Ihe  resolutions 
passed  at  the  two  meetings  of  the  council,  and  con- 
tinued:] That  is  to  say,  the  council  purported  to 
rescind  the  resolution  at  which  it  had  preyiously 
arrtTed,  t^at  Mr.  Milward  should  retire  at  the  end  of 
the  second  year.  I  thiuk  it  had  no  power  to  do  so. 
When,  in  1903,  the  council  passed  the  resolution  that 
he  be  appoiuted,  and  that  he  do  retire  at  the  end  of 
the  second  year,  it  was  fundui  officio  until  it  pro- 
cured the  approval  of  a  new  scheme  under  section  21 
(3)  of  the  Act.  The  council  had  appointed  Mr.  Milward 
to  be  a  member  of  the  education  committee  to  hold 
office  until  the  lit  of  May,  1905. 

The  argument  on  the  other  side  really  comes  to  this, 
that  by  introducing  into  the  scheme  the  words,  **  the 
council  shall  determine  the  order  in  which  they  shall 
retire,"  they  had  provided  tiiat  the  council  shall  from 
time  to  time  determine  the  order  in  which  they  shall 
retire.  I  do  not  think  that  they  had  any  power  to  do 
that.  Their  own  power  was  to  make  a  scheme  which 
was  to  be  a  final  scheme,  and  they  could  not  make  a 
scheme  as  to  which  they  could  say,  "  This  is  not  to  be 
a  final  scheme,  but  is  to  be  revocable  and  alterable  as 
we  from  time  to  time  think  proper."  The  Act  of 
Parliament  prohibits  that  by  section  21  (3),  which 
says  that  a  scheme  may  be  revoked  or  altered  by  a 
aoheme  made  in  like  manner,  but  not  otherwise.  I  do 
not  think  that  they  had  any  power  to  reserve  to 
themselves  by  the  scheme  any  authority  to  va^  from 
time  to  time  that  which  they  had  done  under  the 
scheme.    I  think  that  the  effect  of  this  resolution  of 

1903  is  just  as  if  they  had  written  in  the  scheme, 
"  the  members  shall  consist  of  nice  people,  of  whom 
Mr.  Milward  shall  be  one,  and  Mr.  Ifilward  shall  hold 
office  until  1905.*'  I  do  not  think  that  they  had  any 
power  to  alter  that. 

A  question  was  suggested,  though  Mr.  Astbury 
said  htt  was  not  in  a  position  to  raise  it,  as  to  whether 
Mr.  Milward  could  sue  in  respect  of  an  office  in  respect 
of  which  he  had  no  property — a  mere  administrative 
office.  Of  course  the  question  would  be  capable  of 
being  raised  somehow  by  the  defendants,  or  others 
interested  in  being  in  office,  but  Mr.  Astbury  does  not 
raise  the  question  that  the  plaintiff  is  not  the  proper 
person  to  sue,  and  asks  for  a  decision,  and  says  that 
there  is  no  defect  as  regards  the  power  to  sue. 

I  think,  therefore,  that  the  plaintiff  is  entided  to  a 
declaration  that  the  resolution  that  be  should  retire  in 

1904  is  ultra  vire$,  and  that  he  is  entitled  to  act  as 
a  member  of  the  committee  until  May,  1905,  and 
that  an  injunction  must  go  to  restrain  the  defendants 
from  acting  contrary  to  the  Act. 

Solicitors,  Burton,  Yeatea,  Sn  Hurt,  for  J.  A.  EugJies, 
Barry;  Leonard  Wut,  for  T.  D.  Tordoff,  Barry. 


((^elW.)}  July  1.1904. 

AuANZA  Co.  (Limited)  v.  Bbll  (Subybyob  of 
Taxbs).  (a.) 

Inland  Revenue  —  Income  tax — Company  resident  in 
United  Kingdom — Trade  carried  on  partly  in  the 
United  Kingdom  and  partly  abroad — ExJiauetion  of 
capital ^OalicJie  heds^Manu/acture  from  caliche  of 
nitrates  and  iodine — Exhatuiion  of  beds — Deduction 
from  gro88  profits  of  the  cost  of  raw  material — Income 
Tax  Acts,  1842  (5  <fc  6  Vict,  c  35),  s.  100,  Schedule  D, 
case  1,  rr.  1,  3;  and  1853  (16  <fc  17  Vict.  c.  34),  s.  2, 
Schedule  D, 

A  company  purchased  nitrate  grounds  in  Chile.  The 
business  of  the  company  was  to  manufacture  from  the 
**  caliche  "  dug  up  from  the  surface  of  the  nitrate  grounds, 
at  works  situated  some  miles  distant^  nitrates  and  iodine, 
from  the  sale  of  which  their  profits  were  made.  In 
assessing  the  profits  of  the  company  to  income  tax  under 
Schedule  D^  the  company  claimed  a  deduction  in  respect 
of  the  cost  of  the  raw  material,  the  "  caliche,**  as  being  a 
disbursement  or  expense  for  the  purposes  of  their  trade. 

Held,  that  the  company  must  be  treated  as  a  company 
formed  for  the  purpose  of  working  a  bed  of  *'  caliche  "  ; 
that  the  exJiaustion  of  the  *' caliche*'  was  in  the  nature 
of  expenditure  of  capital,  and  that  no  allowance  cmld 
be  made  in  respect  of  it,  although  the  beds  were  being 
exJiausted, 

Case  stated  by  the  Commissioners  for  the  General 
Purposes  of  the  Iccome  Tax  Acts  for  the  City  of 
London,  upon  an  appeal  to  them  by  the  Alianza  Co. 
(Liaiite3)  against  an  assessment  made  upon  them 
under  Schedule  D  of  the  Act  of  16  &  17  Yict.  c.  34 
for  the  year  ended  the  5th  of  April,  1901,  of  £67,950 
based  on  the  company's  printed  accounts  for  the  three 
preceding  y^ars  ended  the  31st  of  December,  1899. 

The  material  facts  set  out  in  the  case  were  as 
follows : 

The  appellant  company  is  an  English  company  and 
was,  incorporated  on  the  11th  of  June,  1895,  under  the 
Companies  Acts,  1862  to  1890,  with  memorandum 
and  articles  of  association,  and  has  a  registered  office 
at  3,  Gracechuroh- street,  in  the  city  of  Londoo. 

The  appellants  are  the  owners  of  nitrate  grounds 
known  as  Alianza,  in  the  province  of  Tarapaca,  in 
the  Bepublic  of  Chile,  containing  361  reruvian 
estacas,  or  thereabouts,  with  the  buildings  and 
machinery  thereon;  and  they  have  erected  a  factory 
and  acquired  for  refuse  ground  other  lands  ioime- 
diately  adjoioing  the  said  nitrate  grounds,  and  they 
have  acquired  wells  on  grounds  for  sources  of  water 
supply  at  Pozo  Quinto  and  elsewhere ;  and  they  have 
also  acquired  and  hold  in  connection  with  the  said 
nitrate  grounds  lands  at  the  port  of  Chuoumata, 
some  of  which  are  held  by  them  absolutely  and  other 
parts  of  which  are  held  for  terms  of  years.  The 
apndlants  manufacture  from  '*  caUche,"  nitrates 
and  iodine,  and  export  the  same  for  sale. 

The  objects  for  which  the  company  was  established 
were  as  stated  in  the  memoiandum  of  association  to 
be  {inter  alia) — (a)  **  To  acquire  and  take  over  the 
nitrate  grounds  xnown  as  *  Alianza '  in  the  province 
of  Tarapaca,  in  the  Bepublic  of  Chile,  contaimne  361 
Peruvian  estacas,  or  tnereabouts,  with  the  buildings 
and  machinery  thereon,  and  a  site  for  the  erection  of 
a  factory  and  for  refuse  groimd,  also  other  lands 
immediately  adjoining  the  said  nitrate  grounds  and 
certain  lands  at  the  pott  of  Chucumata,  together 
with  all  rights  acqnirea  in  connection  therewith  being 
the  property  of  Messrs.  Qibbs  &  Co.,  of  Iquique, 

(a.)  Beported  by  Ebskinb  Bbid,  Esq.,  Barrister-* 
at-Law. 
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Chile,  and  with  a  view  thereto  to  eater  iato  and  carry 
into  effect,  with  or  without  modification,  the  agree- 
ment referred  to  in  clause  5  of  the  articles  of  associa- 
tion of  this  company."  (b)  *'To  carry  on  the 
bnsiness  of  manafacturers  aod  exporters  of  and 
dealers  in  nitratef ,  iodine,  and  other  products."  {d) 
'*  To  open,  work,  explore,  develop,  and  maintain  the 
nitrate  grounds  or  deposit?,  min'^rals  and  other 
properties  and  works  of  the  company." 

The  capital  of  the  company  is  £1,000,000,  divided 
into  200,000  shares  of  £5  each.  Articles  81  and  82 
relate  to  the  powers  of  directors  and  include  powers 
as  therein  mentioned  of  issniog  debentares,  bonds, 
mortgages,  debenture  stock,  and  other  securities. 
Article  83  relat^'S  to  reserve  funi,  and  provid<>s  as 
foijows :  '*  The  directors  before  recommending  any 
d'viiend  may  carry  to  a  reserve  fund  such  assets  as 
they  think  proper,  and  such  reserve  fund  shall  bs 
available  to  meet  contingencies  or  for  dividends  or 
for  making  good  loss  or  depreciation  or  for  repairing, 
improving,  and  maintaining  any  of  the  property  of 
the  company  and  for  su(£  other  purposes  a^  the 
directors  shall  in  their  absolute  disoretiv>n  think  con- 
ducive to  the  interests  of  the  company,  and  subject  to 
c'ause  4  hereof  the  directors  may  invest  the  reserve 
fund  upon  any  investments  wmch  are  or  may  be 
authorized  by  law  in  Bngland  as  investments  fur 
trustees,  and  the  directors  may  from  time  to  time 
deal  witii  and  vary  such  investments  and  dispose  of 
all  or  any  part  thereof  for  the  benefit  of  the  ompany 
and  divide  the  reserve  fund  into  such  special  funds  as 
they  think  fit,  and  shall  not  be  bound  to  keep  any  of 
the  assets  constituting  such  reserve  fund  separate  from 
the  other  assets  of  the  company."  Article  85  provides 
that:  ''The  directors  may  from  ti<ne  to  time  write 
off  from  the  amount  standing  in  the  books  of  the 
company,  to  the  credit  of  cost  of  any  assets  of  the 
company  or  on  any  other  account,  such  sums  as  the 
directors  may  consider  reasonable  or  proper  either  for 
depredation  or  on  account  of  bad  or  doubtful  debts 
or  otherwise  howsoever."  Article  96  provides  that : 
"The  cost  to  the  company  cf  and  incidtnt  to  the 
acquitition  of  any  property  may  for  the  purposes  of 
the  balance-sheet  ba  taken  into  account  in  estioiating 
the  value  of  such  property  and  may  be  spread  over  a 
series  of  years." 

By  agreement  dated  the  14th  of  June,  1895,  the 
nitrate  grounds  known  as  Alianza  referred  to  in  the 
memorandum  were  duly  acquired  from  Messrs.  Gibbs 
&  Co.,  and  the  company  took  possession  of  the  said 
property  and  the  other  properties  referred  to  in  the 
agreement.  They  erected  large  manufacturing  works 
(termed  officina)  in  Chile  on  the  said  property.  Ttie 
raw  material  (caliche)  from  which  nitrate  is  produced 
is  found  in  deposits  upon  the  said  nitrate  grounds 
either  at  or  close  to  the  surface,  and  in  layers  covering 
the  said  nitrate  grounds  about  six  feet  in  depth.  The 
chief  value  of  the  nitrate  grounds  c  insists  in  the 
caliche,  which  is  found  on  the  land,  and,  when  the 
sune  has  been  worked  out  and  exhausted,  the  com- 
missioners are  of  opinion  that  the  land,  machinery, 
and  plant  will  be  of  little  value.  Before  the  purchase 
of  the  nitrate  grounds  acquired  by  the  appellant 
company,  the  same  had  been  examined  and  tested  by 
numerous  bore  holes  f  jr  the  purpose  of  ascertaining 
the  presecce  and  extei.t  of  the  layers  of  cidi^he. 

The  process  of  manufacture  wUch  has  been,  and  is, 
followed  by  the  appelUnt  company  is  as  folio  vs: 
The  raw  material  (caliche),  wMdi  usually  contains 
about  30  per  cent,  of  nitrate  of  soda,  is  loosened  in 
the  ground  by  the  means  of  explosives,  and  is  then 
dug  up  and  cs^d  or  railed  to  the  work^  It  is  then 
crushed  and  subjected  to  various  prooejses  of  manu- 
facture, and  is  then  bagged  and  sent  by  rail  to  the 
ports  and  shipp-d.     To  produce  nitrate  of  potash, 


subject  to  certain  modifications  of  detail  in  manu- 
factures, the  general  treatment  is  the  same.  The 
"  calidie"  on  the  said  nitrate  grounds  owned  by  the 
appellant  company  is  year  by  year  consumed  and 
worked  out,  being  the  raw  material  used  for  the 
production  of  the  nitrates  and  iodine. 

The  exact  amount  of  *'  caliche"  usad  by  the  appel- 
lants in  any  year  can  be  asc-irtained  without  difficulty. 

The  appellants'  gross  profit  on  takings  are  wholly 
derived  from  the  sale  of  nitrate  and  iodine,  the  raw 
material  of  which  is  exti'acted  from  the  said  grounds 
as  aforesaid.  Aocording  to  the  report  of  the  com- 
pany for  the  year  1898  it  is  stated  that  a  sum  had 
b  Mu  advaucbd  by  M^^ssrs.  Antony  Gibbs  &  Sons  for 
working  capital,  which  sum  had  since  been  liquidated 
principally  Dy  the  issue  in  Jaauary,  1898,  of  2.000 
5  per  cent,  debenture  bonds  of  £100  each  (£200,000), 
^hich  issue  would  be  gradually  redeemed  by  annual 
drawings  during  a  period  of  about  fifteen  years  or 
sooner  at  the  discretion  of  the  directors.  In  the 
report  of  the  directors  submitted  to  the  shareholders 
at  the  sixth  annual  general  meating  of  the  conapuiy 
on  the  27  th  of  June,  1900,  the  directors  sta'ed  that 
''the  ffross  profits  arising  from  nitrate  and  iodine 
shipped  during  the  year  amount  to  £101,699  17s.  2d., 
and  the  balance  at  credit  of  profic  and  loss,  including 
the  balance  brought  forward  from  1898,  amouits  to 
£88,186  129.  5d.,  of  which  total  £83,000  U.  41  was 
earned  during  the  year."  The  balance  of  profit  and 
loss  was  divided  as  foil  )ws :  A  dividend  of  6  per 
cent,  on  the  share  capital,  £60,000;  redemption  of 
capital  account,  £25,000;  carried  forward  to  1900, 
£3.186  128.  5d.— £88,186  12s.  5d.  ''The  directors 
are  of  opinion  that,  so  long  at  all  events  as  any 
debentures  of  the  company  are  outstanding,  a  fund 
should  be  formed  to  moet  tne  yearly  exhaustioa  of  the 
grounds  and  to  redeem  the  opital  expeu'fel  on 
machinery  and  plant  which  will  be  of  but  little  value 
when  the  grounds  are  completely  exhausted.  The 
b)ard  therefore  proDOse  to  foru  a  redemp*:ion  of 
capital  account  and  to  credit  this  account  with 
£25,000  out  of  the  earnings  of  the  year  under  review." 

The  appellant  company  contended  that  the  nitrate 
grounds  not  being  situate  in  England  they  could  not 
be  assessed  under  Schedule  A  of  the  Income  Tax 
Acts,  and  that  the  Crown  could  only  assess,  and  hai 
in  fact  only  assessed,  the  appellants  under  Schedule  D, 
case  1,  in  respect  of  profits  produced  by  a  trade, 
manufacture,  adventure,  or  coocam  partly  carried  on 
in  England  and  partly  abroad,  according  to  the  cate 
of  San  Paulo  Railway  Co,  v.  Carter,  44  W.  B.  336, 
[1896]  A.  C,  p.  31,  and  Bank  of  Mexico  v.  Apthorpe, 
39  W.R.  564,  [1891]  2  Q.  B.  378;  they  cont^-nded 
that  the  facta  showed  that  part  of  the  expenees 
of  the  trade  or  business  is  the  purchase  or  acquisition 
of  raw  material,  which  i^  worked  up  into  the  finished 
article  for  the  purposes  of  sale  and  produces  a  profit, 
and  that  the  profits  ought  to  b<)  ascertained  on  the 
same  principle  as  those  of  any  other  business  which 
consists  in  the  purchase  and  working  up  of  any  raw 
material  so  as  to  produce  profit,  and  that,  in  esti- 
mating the  balance  of  the  appellants'  profits  and 
gains,  a  deduction  ought  to  be  made  for  the  actual 
cost  of  the  raw  material  worked  up  in  the  year  as 
being  a  disbursement  or  expense,  being  money  wholly 
and  exclusively  laid  out  or  expended  for  the  purposes 
of  the  appellants'  trade.  It  was  further  contended 
that  the  fact  that  the  stock  of  raw  materiiU  required 
for  a  series  of  years  was  purchased  at  one  operation 
could  make  no  difference  in  principle,  and  the  case  of 
a  wine  merchant  laying  in  a  stock  to  ripen  for  sale 
was  referred  to  as  beins  analogous. 

The  surveyor  contended  {inter  alia)  that  the  deduc- 
tion claimed  was  inadmissible,  inasuiuoh  as  the  cost 
or  value  of  the  nitrate  grounds  was  treated  in  the  com- 
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pany*B  balance-sheet  as  a  capital  asset,  and  that  any 
deduction  therefrom  or  deprtoiation  thereof  must 
necessarily  be  a  capital  charge,  and  that  the  appel- 
lants* claim  was  in  effect  a  claim  for  exhaustion  of 
capita].  He  referred  also  to  the  case  of  the  CoUneaa 
Iron  Co.  V.  Black,  and  specially  to  the  tfrma  of 
the  Lord  President's  judgment  in  the  Firat  Diviaiun, 
1  Tax.  Cas.,  pp.  307-9. 

The  commissioners  considered  the  provisions  of 
the  Income  Tax  Acts,  and,  inter  alia,  the  followiDg 
cases,  viz.:  Miller  v.  Fairie,  16  8c.  L.  R.  189; 
Forder  v.  Handyside,  24.  W.  R.  764,  1  Ex.  D.  233, 
1  Tax.  Cas.  65 ;  Caledonian  Railway  Co.  v.  Banks, 
18  So.  L  R«  86,  1  Tax.  Cas.  487  ;  KnowleB  v. 
MeAdam,  26  W.  R.  114,  3  Ex.  D.  23,  1  Tax.  Cas. 
161  ;  Coltnm  Iron  Co.  ▼.  Black,  29  W.  R.  717, 
6  App.  Cas.  315.  1  Tax.  Cas.  287;  Watney  &  Co. 
V.  Mtugrave,  28  W.  R.  491,  5  Ex.  D.  241. 1  Tax.  Cas 
272 ;  Oillai  and  WaUa  ▼.  Colquhoun,  33  W.  R.  258,  2 
Tax.  Cas.  76.  There  was  no  evidence  as  to  the  pro- 
portion of  the  purchase -money  or  coosideration  applic- 
able or  attributable  to  the  "  caliche"  as  distingnishei 
from  the  nitrate  grounds  aud  other  subjects  of  par- 
chase,  nor  was  there  any  evidence  as  to  the  oost  or 
qoanlity  of  the  raw  matetiol  or  of  the  number  of 
years  it  would  take  to  exhaust  the  nitrate  fields.  The 
commiftsioners  disallowed  the  claim  of  the  appellant 
company,  and  confirmed  the  assessment. 

Danckiverta,  K.C.,  and  Bremner,  for  the  company. 

8.  A.  T.  RowlaU  (Sir  R.B.  Finlay,  A.G.,  with  him), 
for  the  Crown. 

The  following  cases  were  also  cited  in  addition  to 
tho»e  refened  to  in  the  special  case  during  the  argu- 
ment :  Secretary  of  State  for  India  v.  Scoble  and  Others, 
51  W.  R.  580,  [1903]  1  K.  B  494,  [1903]  A.  C.  299 ; 
Addie  &  Sons,  1  Tax.  CiS.  1 ;  City  of  London  Contracts 
Corporation  {Limited)  v.  Styles,  2  Tax.  Cas.  239; 
Edinburgh  Southern  Cemetery  Co,  v.  Kinment,  2  Tax. 
Gas.  516;  Tennant  v.  Smith,  3  Tax.  Cas.  158. 

The  argomeot,  as  will  be  seen  from  the  jadsment, 
turned  on  t^e  question  whether  the  undertaking  of 
the  company  ought  to  be  regarded  as  that  of  a  manu- 
facturing company,  or  one  whose  business  consisted 
in  workiug  the  nitrate  grounds  in  the  same  way  as 
minerals  are  worked  by  a  mining  company.  In  the 
former  case  the  company  would  be  entitled  to  deduct 
in  respect  of  the  caliche — the  raw  material  they  manu- 
factured the  nitrates  of  soda  and  iodine  from,  and  by 
the  sale  of  which  they  derived  their  profits — consumed 
each  year  from  their  property,  which  was  thus  year  by 
year  being  exhausted  and  decreased  in  value. 

Chakkxll,  J. — In  this  case  I  have  to  deal  with  an 
appeal  by  the  Alianza  Co.  from  an  assessment  to 
income  tax,  and  the  ffround  of  the  appeal  is  that  they 
were*  improperly  disallowed  a  deduction  which  they 
claimed  from  the  amount  at  which  they  were  assessed 
in  respect  of  the  cost  price  to  them  of  material  called 
caUohe  which  they  consumed  in  the  course  of  the 
manufacture  of  nitrates,  upon  the  sale  of  which 
nitrates  there  are  substantial  profits  aud  from  which 
their  profits  come. 

The  business  which  the  company  carry  on  appears  to 
be  this:  They  are  the  owners  of  certain  property 
in  Chile  called  at  one  place  in  the  case  "nitrate 
grouDds,"  but  which  I  undt^rstand  comprise  a  tract  of 
country  upon  which  there  is  a  sort  of  deposit  of  thii 
substance  called  caliche,  the  valuable  ptat  of  which 
consists  in  these  nitrates.  The  nitrates  have  to  be 
extracted  by  a  process  which  I  may  call  a  process  of 
manufacture.  The  plaintiffis  are  owners  of  this  tract 
of  country,  and  their  business  consists  in  digging  up 
this  stuff,  caryiiig  it  for  a  considerable  distance 
ou  »  private  railway  of  their  own,  and  then  dealing  i 


with  it  in  such  a  way  as  to  extract  the  valuable  pro- 
ducts. It  is  one  of  those  cases  i  i  waich  the  pron<M< 
necessarily  exhausts  the  material,  and  in  all  cases  where 
you  have  to  ascertain  for  the  purpose  of  rating  the 
annual  value  of  the  annual  income  of  an  undertakiag 
which  necessarily  cor  sames,  io  the  course  of  its  work- 
ing, t\  e  »took  vpon  which  it  starts,  you  always  have 
a  problem  of  considerable  difficulty.  It  arises  in  the 
case  of  mineo,  quarries,  and  brickfields,  and,  for  a 
slightly  difftjreot  reason,  in  thecasQ  of  cemetery  com- 
panit'S  and  so  forth  which  have  been  dealt  with  in 
the  same  way.  In  most  oases  you  have  souie  conven- 
tional rule  by  which  you  have  to  go.  In  the  case  of 
income  tax  you  have  the  Income  Tax  Acts,  and  if 
they  deal  with  the  case  and  if  tbey  provide  a  mode 
of  dealing  with  it,  that  mrde  is  the  one  which  you 
must  follow.  No  V,  income  tax  is  somewhat  peculiar 
in  some  respects.  An  income  is  assessei  in  the  same 
way  and  on  the  same  bssis  whether  it  is  permanent 
income  or  whether  it  is  a  temporary  ii  come.  In 
some  cases  that  is  rather  hard  on  a  man.  A  miu's 
earnings  are  dealt  with  for  the  purpose  of  ice-  me 
tax  exactly  as  an  income  from  some  permanent 
investment  such  as  Consols  or  somethieg  else  which 
does  not  come  to  an  end,  atid  the  income  is  ascer- 
tained according  to  that  which  is  actually  received  in 
a  year,  apart  from  the  question  whether  or  not  it  is 
permanent.  I  tbiuk  that  circumstance  affords  the 
solution  of  difficulties  which  otherwise  it  would  be 
extremely  difficult  to  solve  in  reference  to  the  mode 
in  which  you  assess  such  an  undert  iking  a  4  a  mine. 
The  mineowner  starts  with  his  stock  of  coal  or 
mineral  in  his  mine  and  he  works  it  out.  In  the 
course  of  time,  if  he  has  a  leasehold  interest  in  it,  his 
term  comes  to  an  end,  it  very  often  is  so,  but  even 
if  he  has  not  a  leasehold  interest,  in  course  of  time 
his  seam  of  coal  gets  exhausted.  It  is  quite  clear 
that  in  the  case  of  a  mine  in  this  country  the  mine- 
owner  pays  income  tax  upon  what  he  gets  out  of  the 
mine,  less,  of  course,  the  curieLt  expenses  of  getting 
it,  but  without  any  allowance  for  the  original  oost 
price  to  him  of  acquiring  the  mine.  So  wi^h  other 
undertakings  of  a  similar  character.  All  of 
those  are  assessed  under  Schedule  A,  and  Bir. 
Danckwerts*  argument  is  that,  although  that 
is  the  case  when  the  properties  are  assessed  under 
Schedule  A,  yet  it  is  not  the  case  when  they 
are  assessed  under  Schedule  D.  In  the  case  of  pro- 
perties assessed  under  Schedule  A  it  is  property  in  the 
United  Kingdom,  and  the  assessment  is  upon  the 
annual  value  of  the  property.  Th*»  words  are :  **  Ft-r 
aud  in  respect  of  the  property  in  all  Ian  It*,  tenemeuta, 
hereditaments,  and  heritages  in  the  United  Kingdom, 
and  to  be  charged  for  every  twenty  shillings  of  the 
annual  value  thereof  "  so  much.  The  annual  value  U 
taken  in  those  cases  by  a  considerable  numbbr  of 
decisions— including  at  least  one  in  the  House  of 
Lords — to  be  measured  by  wnat  you  can  get  out  of 
the  property  irr^^spective  of  any  charge  for  haviog 
acquired  the  property  in  the  first  instance.  A  coal 
mine  pays  upon  the  coal  brought  to  bank  and  sold, 
less  the  expenses  in  getting  it  there  and  any  royalties, 
if  ic  happens  they  are  workiug  upon  royalties,  but 
without  regard  to  any  sum  tuat  would  have  been 
paid  in  the  first  instance  for  the  acquisition  of  the 
mine. 

Now  in  the  case  of  properties  abroad  Schedule  A 
does  not  apply,  but  Schedule  D  does,  and  that 
schedule  is  in  these  words:  **  For  a'  d  in  respect  of 
the  annual  profits  or  gains  arising  or  accruing  to  aoy 
person  residing  in  the  United  Kingdom  '* — this  com- 
pany for  the  purposes  of  this  case  is  admitted  to 
reside  here—"  from  any  kind  of  property  whatever, 
whether  situate  in  the  Uuited  Kingdom  or  elsewhere, 
and  for  and  in  respect  of  the  annual  profits  or  gains 
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In  re  L.  Solomons. 
Ex  parte  Thb  Bankrttpt.  (a.) 
Bankruptcy—Practice— Claim  by   bankrupt  to  inepeU 

the  record  of  the  minutee  of  the  committee  of  inspection 

--Bankruptcy  Act,  1883  (46  &  47  Vict,  c  52),  $.  80. 

A  bankrupt  has  no  right  to  inspect  the  records  of  the 
minutes  of  his  committee  of  inspection,  and  in  the  absence 
of  exceptional  circumstances  the  court  will  not  give  him 
leave  to  do  so. 

ApplioatioQ  by  the  bttokrapt  for  an  order  that  ha 
be  permitted  to  inspect  all  records  of  minutes  of  tiiie 
committee  of  inspection  in  his  bankruptcy,  and  copies 
of  letters  addressed  to  creditors  and  others  by  the 
trostee.  .     ,  ,.  ,  . 

On  the  9th  of  May,  1904,  the  bankrapt  appUed  to 
the  official  receiyer  for  leaye  to  inspnact  a  record  of  th^ 
minutes  of  a  meetioft  of  the  committee  of  inspection 
held  on  the  23rd  of  February,  1899. 

The  official  receiver,  in  reply,  gave  the  bankrupt 
the  required  permission,  but  pointed  out  that  th^ 
bankrupt  had  no  legal  riffht  to  in^ipect  the  minutes. 

The  bankrupt,  not  finding  what  he  wanted  in  the 
minutes  of  the  23  rd  of  February,  1899,  made  further 
application  to  the  official  receiver  for  leave  to  search 
the  entire  record  of  minutes,  letters,  and  other  papers 
needed.  ^  ^  ,  ,  ^, 

The  official  receiver  refused  to  grant  leave,  and  the 
inspector-general  in  bankruptcy  declined  to  interfere 
wi&  the  official  receiver's  decision. 

The  bMikrapt  thereupan  served  notice  of  the  present 
motion  upon  the  official  receiver. 

The  bankrupt  appeared  in  person,  and  stated  that 
he  wished  to  s^rcn  the  minutes  in  order  to  obta^'n 
material  for  making  certain  charges  against  the 
trustee  who  had  obtamed  his  release  from  the  Board 
of  Trade  some  oonsid  rable  time  previous  to  the 
application. 

Muir  Mackenzie  ani  Francke,  for  the  official 
i^eoeiver.^Tbe  bankrupt  has  no  right  to  inspect  the 
minutes  of  the  committee  of  inspection.  The  trustee 
is  rrqaired  by  sectiin  80  of  the  Bankruptcy  Act,  1883, 
to  keep  proper  books  contdning  a  record  of  the 
prooeeoingj  of  the  committee  of  inspection,  and  that 
section  goes  on  to  say,  **  Any  creditor  of  the  bankrupt 
may,  subject  to  the  cwi^l  of  the  court,  personally  or 
by  his  agent  inspect  such  books.*'  Thus^  no  right  is 
given  to  the  bvikropt  by  statute  to  inspect  the  e 
records,  and  it  would  be  entirely  contrary  to  the 
practice,  and  w<>uld  establish  an  extremely  daigerouf 
preoeient,  to  alio  v  him  to  do  bo.  A  bankrupt  with 
free  right  of  acoess  to  the  minutes  of  his  committee 
woold  be  able  to  discover  their  ioteniions  as  to  pro- 
oeedings  against  himself  or  his  friends  and  to  take 
stops  U>  frustrate  them. 

BiOHAic.  J.— I  think  this  application  must  be 
refused.  It  is  apparently  against  the  practice  of  the 
court  to  permit  inspection  of  this  kind,  and  the 
affidavit  of  the  bmkrupt  does  not  satisfy  me  that 
there  are  any  exceptions!  circumstances  which  ou^ht 
to  induce  me  to  depart  from  the  ordinary  practice. 
I  rather  gather  that  the  object  of  the  application  is 
to  enable  the  bankrupt  to  formulate  some  sort  of 
charge  against  the  trustee,  and  I  do  not  think  that  I 
ought  to  depart  from  the  practice  of  the  ciurt  to 
enable  the  bankrupt  to  take  that  coarse. 
Application  refused. 
Solicitor,  The  Solicitor  to  the  Board  of  Trade. 

(a.)  Beported  by  P.  M.  Fbawckb,  Esq.,  Barrister- 
at-Law. 
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OOLLS  V.  HOICB  AND  COLONIAL  STOBBS.  (o.) 
Easemeni— Light-- Prescription-- Extent  of  right  — 
Bight  for  ordinary  purposes. 

The  owner  or  occupier  of  a  dominant  tenement  is  en- 
titled to  the  uninterrupisd  excess  through  his  ancient 
windows  of  a  quantity  of  light,  the  measure  of  which  is 
what  is  requitid  for  the  ordinary  purposes  of  inhabitancy 
or  business  of  the  tenement  according  to  the  ordinary 
noti'MS  of  mankind,  and  in  these  cases  the  question  to  be 
considered  is  whether  the  obstruction  complained  of 
amounts  to  an  actionable  nuisance.  The  actual  user 
wiU  neither  increase  or  diminish  the  right. 

Decision  of  the  Court  of  Appeal  (50  W.  B.  227, 
[1902]  1  Ch.  302)  reversed. 

Warren  v.  Brown,  50  W.  B.  97,  [1902]  1  K.  B.  15. 
overruled. 

Appeal  from  an  order  of  the  Ooutt  of  Appeal 
Vaughan  Williams,  Bomer,  and  Cosens -Hardy, 
[i.JJ.),  50  W.  E.  227,  [1902]  1  Oh.  302,  which  raversed 
a  decision  of  Joyce  J. 

The  action  was  brought  to  restrain  the  defendant 
(tbe  present  app-lUmt)  from  erecting  on  the  site  of 
41,  Worship-street  any  bnllding  so  as  to  darken, 
injure,  or  obstruct  any  of  the  ancient  lighti  of  the 
respondents. 

The  facts  are  civen  very  f ally  in  the  report  in  ths 
court  below  and  shortly  in  the  judgment  of  Lord 
Davey. 

The  Court  of  Appeal  held  that  there  was  a  snb- 
stantial  interference  with  the  respondents'  ancient 
lights  so  far  as  related  to  two  windowi  on  the 
ground  floor  of  their  baildinsrs,  and  granted  a 
mandatory  injunction  requiring  tiie  appel'ait  to  pull 
down  anything  erected  in  breach  of  the  terms  of 
injanction. 

Tne  question  tamed  on  the  amount  of  light  which 
<* ancient  lights"  gives  to  the  dominant  tenement, 
and  the  whole  ques  ion  is  discussed  at  length  in 
their  lordships  judgments. 

Bray,  K.C ,  and  Leigh  Clare  {Nutter  with  them), 
for  the  appellant. 

Haldane,  K.C,  and  Hughes,  K.C.  {W.  E.  Vernon 
wi^h  them),  for  tiie  respondents. 

Thb  Housb  took  time  for  consideration. 

Ba'l  of  Halbbuby.  L.C— In  this  case,  which 
was  tried  before  Joyce,  J.,  th^  learned  judge  gave 
judgment  for  the  d-fendant  upon  the  ground  that 
the  plaintiffs  had  ^il^d  to  prove  any  actionable  wrong, 
although  he  found  that  the  erection  of  the  baildings 
of  which  the  plaintiff  complained  had  appreciably 
diminished  the  light  which  the  plaintiff  had  previously 
enjoyed.  The  Court  of  Appsal,  as  I  understand 
their  judsmeut,  thought  this  was  wrong,  and  ordered 
a  mandatory  injunction  to  pull  the  premises  down 
so  as  to  restore  all  the  lisht  that  had  been  previously 
enjojed.  If  this  principle  should  be  soiotioned  by 
your  lordships,  it  would  be  for  the  first  time  that,  in 
this  House  at  all  events,  such  a  principle  had  been 
determined.  I  do  not  deny  that  authorities  may  be 
found  for  it,  some  of  which  have  been  cited  at  the 
bar ;  bat  I  do  not  think  that  the  exact  question 
which  is  now  in  debate  has  ever  bsen  brought  before 
this  House  until  now. 

The  question  may  be  very  simply  stated  thus: 
After  an  enjoyment  of  light  for  twoity  years,  or,  if 

(a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 
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tihe  qoMtioii  nrose  before  thePresoriptioa  A.ot,  for  such  % 
period  as  would  jutif  jr  the  presami>tion  of  a  lost  grant, 
would  the  owner  of  the  tenement  in  respeot  of  which 
saoh  enjoyment  had  been  possessed  be  entitled  to  all 
the  light  without  any  diminntion  whatsoever  at  the 
end  Of  saoh  a  period  F  If  that  were  the  law  it  would 
be  very  far-reachinp^  in  its  cons'quenoes,  and  the 
i^plioation  of  it  to  its  strict  logical  oondusbn  would 
render  it  almoBt  impossible  for  towns  to  grow,  and 
would  formidably  rettriot  the  rights  of  people  to 
utilize  their  own  land.  Strictly  applied,  it  would 
undoubtedly  prevent  the  erection  of  many  buildings 
which  have  hitherto  been  admitted  to  be  too  far 
removed  from  others  to  render  any  obstruotioi  of 
light  to  be  actionable;  but  if  the  broad  proposition 
which  underlies  the  judgment  of  the  Court  of  Appeal 
be  true,  it  is  not  a  qaestion  of  forty-five  degre<*s,  but 
any  ^predable  diminution  of  b'ght  which  has  been 
enjoyed  (that  is  to  say,  has  existed  uninterraptedly) 
lor  twenty  years  constitutes  a  right  of  ao*ion,  and 
gives  a  right  to  the  proprietor  of  a  tenement  that  has 
had  this  enjoyment  to  prevent  his  neighbour  building 
on  bis  own  land*  I  do  not  think  this  is  the  law. 
The  argument  seems  to  me  to  rest  upon  a  false 
analogy,  as  though  the  access  to  and  enjoyment  of 
light  constituted  a  sort  of  proprietary  right  in  the 
bgbt  itself.  light,  like  air,  is  ^e  common  property 
of  all.  or,  to  sp^  more  accarately,  it  is  the  common 
right  of  all  to  enjoy  it,  but  it  is  the  exduiive 
property  of  none.  If  the  lame  proposition  against 
which  I  am  protesting  could  be  maintained  In 
respect  of  air,  the  progressive  bnildiog  of  any 
town  would  be  imposnble.  The  access  of  air  is  un- 
doubtedly interfered  with  bv  the  buildings  which  are 
being  bmlt  every  day  round  London.  The  difference 
between  the  town  and  country  is  very  appreciable  to 
the  dweller  in  cities  when  he  goes  to  the  open  country 
or  to  the  top  of  a  mountain  or  even  a  small  hill  in  the 
country ;  but  would  Uie  possessor  for  twenty  years  of 
a  house  on  the  edge  of  a  town  be  at  Uberty  to 
restrain  his  neighbour  from  boilding  near  him  be- 
caose  he  had  enjoyed  the  free  access  of  air  without 
buildings  near  hun  for  twenty  years?  Ko  doubt 
this  is  an  extreme  case,  but  it  is  one  of  the  extreme 
cases  which  tries  the  principle. 

The  truth  is  that,  tnough  there  were  objections  to 
ask  a  jury  whether  the  enjoyment  ialia  qualis  wa« 
such  that  they  might  presume  a  lost  grant  when  no- 
body supposed  tlukt  such  a  grant  was  ever  really 
made,  yet  it  gave  the  opportunity  of  cocsldering 
what  was  the  extent  of  the  supposed  grant ;  and  if 
anything  so  extreme  as  I  have  just  supposed  were 
dumed,  no  jurymen  in  their  senses  would  have 
affirmed  such  a  grant.  The  statute  upon  which 
reliance  is  placed  in  this  case  illustrates  the  danger 
of  attempting  to  put  a  principle  of  law  into  the  iron 
framework  of  a  statute.  The  statute  literally  con- 
strued by  the  use  of  the  words  **  the  light "  would 
mean  all  the  light  which  for  twenty  years  has  existed 
in  the  surroundings  of  the  tenement  which  has 
enjoyed  it;  yet,  singularly  enough,  there  has  been 
a  complete  uniformity  of  decision  upon  the  construc- 
tion of  the  statute  that  it  has  m^de  no  difference  in 
the  right  conferred,  but  is  (mly  concerned  with  the 
mode  of  proof ;  but  though  I  quite  concur  with  this 
construction,  which  is  supported  by  an  overwhelming 
body  of  authority,  yet  I  cannot  but  think  the  lan- 
guage of  the  statute  has  led  to  some  of  the  decisions 
which  your  lordships  are  now  called  upon  to  review. 
Certainly,  in  the  older  decisions  which  have  been 
brought  to  your  lordships'  notice  in  counsel  for  the 
app^ant's  very  able  argument,  the  proposition 
which,  as  I  have  said,  underlies  the  judgment  now 
under  appeal  finds  no  place. 

Lord  Uardwioke,  long  ago,  in  l162^Fi9hTnongeri 


Company  Y.  East  India  d^mpany,  1  Dick.  163— dealing 
with  this  verv question,  the  alleged  obstruction  to  light, 
laid  down  what  I  believe  to  be  law  to-day.  "  It  is 
not  sufficient,"  he  said,  '*to  say  that  it  will  alter 
the  plaintiff's  light,  for  then  no  vacant  pfeoe  of 
ground  cou^d  be  built  on  in  the  dty,  and  here  there 
will  be  17ft.  distance,  and  the  Uw  says  it  must 
be  so  near  as  to  be  a  nuisance."  Lord  Cranworth, 
in  Clarke  v.  Clark,  14  W.  R.  115,  L.  B.  1  Ch.  App.  16, 
adopted  the  same  test,  and  his  observation,  though  a 
subsei^^aent  decision  of  his  seemed  to  throw  doubt 
upon  it,  has  received  the  assent  of  some  of  the  most 
learned  judges  who  ever  sat  upon  the  English  bench. 
I  think  th%t  the  whole  subjeot  has  been  confused  by 
certain  decisions  which  are  diy>endent  on  the  facts 
proved,  and  were  incautiously  reported  as  laying 
down  principles  of  law,  when  they  were,  in  my  view, 
only  intendf d  to  be  findings  of  fact  in  that  partiouUr 
case.  At  all  events,  I  am  prepa*^  to  hold  that  th^ 
test  given  by  Lotd  Hirdwicke  is  the  true  one,  and  I 
do  not  think  a  batter  example  could  be  found  than 
the  pre  ent  casi  to  sh3W  to  what  extravagant  results 
the  other  theory  leads. 

The  owner  of  a  tenement  on  one  side  of  a  street 
forty  feet  wide  seeks  to  restrain  his  opposite  neigh- 
bour from  erecting  a  room  which,  when  erected, 
will  not  then  be  of  the  s%me  heig'it  as  the  house 
belonging  to  the  complaining  neighbour;  and 
the  only  plausible  ground  on  which  the  complaint 
rests  is  that  on  the  ground  floor  he  has  a  room  not 
built  in  the  ordinary  way  of  rooms  in  an  ordinary 
dwelling-house,  but  buil^^  so  that  one  long  room 
goes  through  the  whole  width  of  the  house  to  a  back 
wall,  which  has,  ho  soever,  no  window  at  the  back  or 
sides,  and  which  was  therefore,  at  the  back  of  it,  too 
dark  for  some  purposes  without  the  use  of  artificial 
b'ght  even  before  the  building  on  the  other  side  of 
the  street  was  erected.  I  thmk  that  no  tribunal 
ou^ht  to  find  as  a  fact  that  the  building  is  a 
nuisance ;  and,  altogether  apart  from^  the  inappro- 
piiateness  of  the  remedy  by  injunction,  I  am  of 
opinion  that  the  plaintiff  has  no  cause  of  action 
against  the  defendants.  The  test  of  the  right  is,  I 
think,  whether  the  obstruction  complained  of  is  a 
nuiianoe,  and,  as  it  appears  to  me,  the  value  of  the 
test  makes  the  amount  of  right  acquired  depend  upon 
the  surroundings  and  drcum  stances  of  light  coming 
from  other  sources,  as  well  as  the  question  of  the 
proximity  of  the  premises  complained  of.  What  may 
be  called  the  uncertainty  of  the  test  may  also  be 
dAscribed  as  its  elasticity.  A  dweUer  in  towns  can- 
not expect  to  have  as  pure  air,  as  free  from  smoke, 
smell,  and  noise  as  if  he  lived  in  the  country  and  distant 
from  other  dwellings,  and  yet  an  excess  of  smoke, 
smell,  and  noise  m%y  give  a  caise  of  .action,  but  in 
each  of  such  cases  it  becomes  a  question  of  degree,  and 
whether  in  each  case  it  amounts  to  a  nuisance  which 
will  give  a  right  of  action. 

I  have  not  thought  it  necessary  to  enter  into  a 
dis3ussion  of  the  authorities,  because  I  think  it  has 
been  most  carefully  and  accurately  done  by  Wright, 
J.,  in  Warren  v.  Brown,  49  W.  R.  206,  [1900]  2  Q.  B. 
722.  Of  couree  it  must  be  taken  that  ^e  foundation 
of  this  Judgment  rests  upon  the  finding  of  fact  of 
Joyce,  J.,  that  the  buildings  of  the  defendant  had  not 
so  materiallv  interfered  with  the  light  previously 
enjoyed  by  the  plaintiff  as  to  amount  to  a  nui^uce. 
I(  follows  that,  in  my  judgment,  the  case  of  Warren 
V.  Brown  was  rightly  decided  by  Wright,  J.,  and 
ought  to  have  heea  affirmed  by  the  Coure  of  Appeal. 
It  was,  however,  reversed,  in  accordance  with  the 
same  views  which  guided  that  court  in  the  case  now 
und«-r  reviewt 

For  the  reasons  I  have  given,  I  have  to  move  that 
the  judgment  of  the  Court  of  Appeal  be  reversed,  and 


82 


THE  WEEKLY  REPORTER. 


[Nov.  12. 1904.]  VoL   Un. 


House  of  Loeds. 


Colls  v.  Hohb  and  Colonial  Sto&bs. 


HOUSB  OF  LOBDS. 


the  judgment  of  Joyoe,  J.,  restDred.  and  that  the 
respondents  pay  to  the  appelUnt  the  costs  both  here 
and  below. 

Lord  MACNAaHTBN. — The  right  of  a  person  who 
is  owner  or  occupier  of  a  building  with  windows  in 
it,  privileged  as  audeot  lights,  iu  regard  to  the  pro- 
tect )n  of  the  light  coming  to  those  windows  is  a 
purely  legal  right.  It  in  an  easement  belonging  to . 
the  class  knowa  as  negative  eas^^ments.  It  U  nothing 
more  or  less  than  the  right  to  prevent  the  owner  or 
occupier  of  an  adjoining  tenement  from  building  or 
placing  on  his  land  anything  which  has  the  effect  of 
illegally  obstructing  or  obscuring  the  light  of  the 
dominant  tenement.  This  right  in  early  times  wai 
vindicated  by  an  action  on  the  case  for  nuisance,  in 
which  damages  might  be  recovered  and  judgment 
had  for  removal  or  abatement  of  the  nuisance : 
BaterCs  case,  9  Co.  Bep.  53  &.  In  Aldre^s  caae,  9  B  57 
{h)  Lord  Coke  says  that  an  action  lies  for  nuisance 
done  to  light  as  one  of  the  three  essential  requisit  s 
of  habitation.  '*  An  action  lies/'  he  says,  **for  hind- 
rance of  the  light,  for  the  ancient  form  of  the  action 
was  signifioant,  sc.  quod  messuagium  horrida  tenebrltate 
ohscuratum  fuii.**  It  was  not  every  diminution  of 
light  that  would  support  such  an  action.  The  form 
of  the  action  itself  shows  that.  In  Ut?r  times  when 
an  action  for  the  protection  of  ancient  lights  came  to 
be  regarded  rather  as  an  a3tion  for  disturbance  of  an 
eMem*>nt  than  an  aotion  grounded  on  nuisance — ^as 
an  action  to  prevent  the  infringement  of  a  right 
rather  than  an  action  to  redress  a  wrong — the 
necessity  of  showing  the  gravity  of  the  i^jjury  com- 
plained of  was  not  so  obviously  apparent.  Still  the 
principle  was  the  same,  and  it  must  always  be  the 
Bam^  ''It  is  not  sufficient,"  as  Lord  Hardwicke 
observed  ia  Fishmonger* a  Company  v.  East  India 
Company  **  to  say  it  will  alter  the  plaintiff  s  lights 
•  .  .  the  law  says  it  must  be  so  near  as  to  be  a 
nuisance." 

Probably  the  most  satisfactory  statement  of  the 
rule  to  b<)  applied  in  all  c^es  of  ancient  lights  is  to 
be  found  in  Back  v.  Stacey,  2  C.  &  P.  465,  and  Parker 
V.  Smith,  5  Car.  &  P.  438.  Back  v.  Stacey  was  an 
issue  directed  by  the  Lord  Chancellor  to  try  two 
questions— first,  whether  thi  ancient  lights  of  the 
plaintiff  in  his  dwelling-house  in  Norwich  had  b^en 
"illegally"  obstructed  by  a  building  of  the 
defendant;  and  secondly,  if  so,  what  damage  the 
plaintiff  had  sustained  in  respect  of  the  injury.  So 
that  if  the  jury  had  found  that  the  obstruction  com- 
plained of  was  an  illegal  obstruction  the  damages 
would  have  gone  to  the  whole  of  the  injury  and  not 
merely  to  the  loss  sustained  up  to  the  date  of  the 
writ.  It  was  contended  there  that,  as  it  was  evident 
that  the  quantiy  of  light  previously  enjoyed  h«*d 
been  diminished,  the  plaintiff  was  at  any  rate  entitled 
to  a  verdict  on  th4  first  issue,  any  obstruction  of 
ancient  lights  being  ilieeal.  But  acoordh)g  to  the 
rfpjrt,  "  B  st,  C.J.,  told  the  jury,  who  harl  viewed 
the  premises,  that  they  were  to  judge  rather  from 
their  own  ocular  observation  than  &om  the  testi- 
moryofany  witnesses,  however  resppotable,  of  the 
degree  of  diminution  which  the  plaintiff's  ancient 
li^ts  had  undergone.  It  was  not  sufficient,  to  con- 
stitute an  illegal  obstruction,  that  the  plaintiff  bad, 
in  fact,  less  light  than  before;  nor  that  his  warehouse, 
the  part  of  his  house  principally  affect e1,  could  not 
be  used  for  all  the  purposes  to  which  it  might  otiiier- 
wise  have  been  applied.  In  order  to  give  a  right  of 
action,  and  su^tnin  the  issue,  there  must  be  a  sub- 
stantial priv«tion  of  light,  sufficient  to  render  the 
occupation  of  the  house  uncomfortable,  and  to  pre- 
vent the  plaint  ff  from  carrying  on  his  accustomed 
business  (that  of  a  grocer)  on  the  premises,  as  bene- 


ficially as  he  had  formerly  done.  His  lordship  added 
that  it  might  be  difficult  to  d  a ;?  the  line,  but  the 
jury  must  distinguish  between  a  partial  inconveni- 
eoce  and  a  real  injury  to  the  plaintiff  in  the  enjoy- 
ment of  the  premises."  Back  v  Stacey  was  determined 
in  1826.  Parker  Y.  Smith  was  heard  durincr  the  sittings 
after  Michaelmas  Term,  1832.  It  is,  I  think,  l£e 
earliest  reported  case  d*-aliug  with  the  question  of 
light  after  the  parsing  of  the  Pres^Tiption  Act,  which 
came  into  operation  on  the  first  d«y  of  Michaelmas 
Term,  1832.  It  was  tried  before  Tindal,  C.J.  The 
marginal  note  states  accura*^ely.  I  think,  the  effect  of 
the  decision  iu  theie  words:  <*That  diminution  of 
light  ani  air  which  the  law  recognizes  ai  the  ground 
of  an  action  against  a  party  who  builds  near  another's 
premise*,  is  sach  as  really  makes  them  to  a  sensible 
degree  less  fit  for  the  purposes  of  business  or  occupa- 
tion." It  does  no^  seem  to  ha^e  been  suggested 
either  by  the  counsel  or  the  julge  that  the  Prescrip- 
tion Act  had  made  the  slightest  alterat'on  in  the 
nature  of  the  right  to  ligSt  or  the  principle  on  which 
the  qiie>tion  of  an  all<>g  d  infringement  of  that  right 
ought  to  be  determined. 

To  these  two  casaii  I  would  only  add  the  case  of 
Wells  V.  Oddy,  7  C^r.  &  P.  410.  before  Parke,  B.. 
in  1836.  In  bi^  charge  to  the  jury  the  learned  judge 
paid  that  he  entirely  adopted  the  law  as  laid  down  by 
Tindal,  C.J.,  in  Parker  v.  Smith,  And  then,  after 
reading  a  passage  from  Parker  v.  Smith,  h^  concluded 
t^is  address  to  the  jury  by  saying:  "The  question, 
therefore,  which  I  shall  leave  to  you  is,  whether  the 
effect  of  the  defendant's  building  is  to  diminish  the 
light  and  air  si  as  sensibly  to  »ffect  the  oacupation  of 
the  plaintiff*s  premises,  and  make  them  less  fit  for 
occupa'ion."    So  much  for  the  rieht  at  law. 

Courts  of  equity  had  no  original  jurisliction  in  the 
matter.  Their  province  was  simply  to  grant  an  in- 
junctim  in  aid  of  the  legU  right  where  there  was 
dange"  of  irrepar%ble  mischief  or  where  an  injunction 
was  required  to  prevent  multiplcity  of  aotions. 
Under  Lord  Caims's  Act  (21  &  22  Viot.  c.  27)  the 
court  was  emp'>wered,  in  all  cises  in  which  it  bad 
jurisdiction  to  entertain  an  application  for  an  injunc- 
tion against  the  commission  or  continuance  of  any 
wrongful  act,  to  award  damages  to  the  party  icjared, 
either  in  addition  to  or  in  substitution  for  such  injunc- 
tion. The  Act  commonly  known  as  Sir  John  Bolt*s 
Act  (25  &  26  Vict.  c.  42)  provided  that  in  all  cases  in 
which  any  relief  or  remedy  within  the  jurisdiction 
of  the  C^urt  of  Chancery  was  sought,  whether  the 
title  to  such  relief  or  remedy  wai  or  was  not  incident 
to  or  deoendent  np^n  a  l«gfld  righ%  every  quesHon  of 
law  or  f-ftct  cognizible  in  a  ourt  of  common  law  on 
the  d'^termination  of  wh'ch  thn  title  to  such  relief  or 
remedy  dop'^nded  should  be  det«*rmined  by  or  before 
fhe  same  court.  The^e  Acts  are  snpersedi^  by  the 
Judicature  Acts,  and  no  v  the  Hi^h  Court  has  all  the 
jurisdiction  of  the  C'urt  of  Chancery  and  of  the 
several  courts  of  law.  But  still,  so  far  as  the  right 
in  question  is  a  legal  right,  the  court  in  the  exercise 
of  its  jurisdiction  must  be  guided  by  the  principles 
established  at  law.  And  those  principles,  in  my 
opinion,  are  still  to  be  found  most  clearly  and  mo«t 
concisely  exhibited  in  the  cases  before  Best,  C.J.,  and 
Tindal,  C.J  ,  to  which  I  have  already  referred. 

Although  the  question  thus  stated  appears  toler- 
ably simple,  it  cannot  be  disputed  that  the  reported 
cases  of  questiotts  of  li^ht  in  recent  times  are  not 
altogether  consist  ent.  There  seem  to  be  two  diver- 
gent vievra,  neither  of  which,  I  think,  is  absolutely 
accurate.  The  extreme  view  on  one  side  is  that  the 
right  which  is  acquired  by  so-called  statutory  pre- 
scription is  a  right  to  a  continuance  of  the  whole  or 
substantially  the  whole  quantity  of  light  which 
has  come  to  the  wmdows  during  a  period  of  twenty 
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yean.  This  view  is  oonipioaous  in  Calcra/t  v. 
Thampion,  15  W.  E.  387,  before  Lord  Cbelmgfopd, 
L.C.,  acd  iQ  ScoU  v.  Pape,  34  W.  R  465,  31  Ch.  D. 
554,  where  Cotton,  L.  J.,  speaks  of  a  "  cone  of  light." 
and  Bowen,  L.J.,  of  **a  speoifio  quantity  of  light" 
as  the  miasare  of  the  i>laintiff'B  right  The  extreme 
▼lew  on  the  other  side  is  that  the  right  is  limited  to  a 
snffidtnt  qaanti^  of  light  for  ordinary  purposes. 

I  think  this  diyergeno)  of  view  comes  from  a 
difference  of  opioion,  consdoosly  or  nnoonsoioasly 
entertained,  as  to  the  meaning  and  f  ffeot  of  the  pro- 
visions of  the  Prescription  Act,  1832 ;  and,  if  I  atn 
not  mistaken,  it  may  be  traced  to  certain  fzpresdoos, 
not  perhaps  sufficiently  guarded,  which  are  to  be 
found  in  judgments  delivered  in  this  House  in  the 
case  of  Tapling  v.  Jones,  13  W.  B.  617,  11  H.  L.  C. 
290.  In  that  ca?e  Lord  Westbury,  Lord  Cranwortb, 
and  Lord  Chelmsford  all  assume  that  a  period  of 
twenty  years'  CDJoyment  of  the  access  and  use  of 
light  to  a  building  creates  an  absolute  and  inde- 
feasible right  immediately  on  the  expiration  of  the 
period  of  twenty  years.  Ko  doubt  section  3  says  so 
m  terms,  but  section  4  must  be  read  in  connection 
with  section  3;  and  if  the  two  sections  are  read 
together  it  will  be  seen  that  the  period  is  not  a  period 
in  gross,  but  a  period  next  before  some  suit  or  action 
wherein  the  claim  or  matter  to  which  such  period 
may  relate  shall  have  been  or  shall  be  brought  into 
question.  Unless  and  until  the  claim  or  matter  is 
thus  brought  into  question,  no  absolute  or  inde- 
f eadble  ru^ht  can  arise  under  the  A.ct.  There  is  what 
has  been  described  as  an  indicate  righK  The  owner  of 
the  dominant  tenement  of  twenty  years'  uninterrupted 
enjoyment  is  in  a  position  to  avail  himself  of  the  Act 
if  his  claim  is  brought  into  question.  Bat  in  the 
meantime,  however  long  the  enjoyment  may  have 
been,  his  right  is  just  the  same,  and  the  origin  of  his 
right  is  just  the  same  as  if  the  Act  had  never  been 
passed.  No  title  is  as  yet  acquired  under  the  Act. 
This  point  seems  to  have  been  much  discussed  shortly 
after  the  Act  was  passed.  It  was  finally  settled  in  a 
series  of  cases  at  common  law,  beginning,  I  think, 
with  Wright  y,  WilliamB,  1  M.  &  W.  77,  and  including 
Riehardf  v.  Fry,  7  Ad.  &  E.  698,  and  Cooper  v. 
Huhbuek,  12  C.  B.  N.  S.  456,  in  which  there  is  an 
interesting  consroversy  between  Willes,  J.,  and 
Williams,  J.,  on  the  question  whether  the  twenty 
years*  uninterrupted  enjoyment  under  the  third 
section  is  the  penod  of  twenty  years  before  any  suit 
or  action,  or  twenty  years  before  each  suit  or  action 
in  which  the  point  may  from  time  to  tihie  arise.  The 
former  construction,  in  which  Erie,  C.J.  and  ByUs, 
J.,  concurred  with  Willes,  J.,  eventually  prevailed. 

The  question  is  of  little  or  no  practical  importance. 
But  the  construction  established  hy  the  series  of 
dedsioBs  to  which  I  have  referred,  in  accordance  with 
the  express  language  of  the  statute,  goes,  I  think,  a 
lonff  way  to  show  that  the  view  taken  by  James,  L.J., 
MeDish,  L.J.,  and  Lord  Selbomeas  to  the  effect  of  the 
Act  is  absolutely  correct,  and  that  the  qualification 
suggested  by  Bowen,  KJ.,  in  Scott  v.  Pape  is  not  well 
founded.  It  certainly  would  be  strange  if  the  court 
had  been  compelled  to  hold  that  the  Prescription  Act 
confers  upon  a  person  whose  right  is  questionable,  at 
least  to  this  extent  that  it  has  been  actually  brought 
into  question,  a  higher  and  a  larger  right  than  that 
possessed  by  a  person  whose  prescriptive  daim  to  the 
enjoyment  of  hght  is  so  dear  as  to  be  beyond  all 
question.  I  have,  therefore,  no  doubt  that  the 
Fresoription  Act  has  not  in  the  slightest  deg^ree 
altered  the  pre-existing  law  as  to  the  n%ture  and 
extent  of  the  right  cf  access  of  light  or  the  prindple  on 
which  it  is  to  be  determined  in  any  particular  cise 
whether  th<)  right  has  been  infringed.  Now,  if  this 
be  so,  it  seems  to  me,  in  accordance  with  the  opinion 
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expressed  by  James  and  Brett,  L.  JJ.,  in  EccU$iaHicdl 
CommiBBioners  v.  Kino,  28  W.B.  544, 14  Oh.  D.  213,  and 
by  many  other  judges,  that  the  direction  given  by 
Best,  C.  J.,  in  Back  v.  Stacey  is  the  direction  which 
a  court  exercising  the  functions  of  both  judge  and 
jury  ought  to  keep  steadily  in  view. 

Having  oome  to  this  condusion,  I  do  not  propose 
to  trouble  the  House  with  any  comments  upon  the 
ooass  of  oases  by  which  in  comparatively  modem 
times  the  question  has  been  eluddated  or  obscured. 
Itisenougb,  I  think,  to  refer  to  what  was  said  in 
Kelk  V.  Pearson,  19  W.  B.  665,  L.  B.  6  Ch.  App.  809, 
City  of  London  Bretoery  Co,  v.  Tennant,  22  W.  B.  172, 
L.  R.  9  Ch.  App.  212,  and  Ecclesiastical  Commissioners 
V.  Kino.  Speakinff  for  myself,  I  doubt  very  much 
whether  it  is  a  profitable  task  to  re-try  actions  which 
depend  simply  on  questions  of  fact  or  to  review  and 
endeavour  to  reconcile  or  distinguish  a  number  cases 
that  naturally  enough  contain  some  statemcLts  which, 
taken  by  themselves  and  apart  from  the  context,  may 
seem  to  be  oontradictory,  but  which  must  all  proceed 
upon  the  same  principle.  It  would  only  be  another 
link  in  the  embarrassing  chain  of  authority,  or,  if  I 
may  venture  to  say  so,  only  another  handful  of  dust 
to  be  cast  into  one  scale  or  the  other  when  the  datms 
of  opposing  litigants  come  to  be  weighed  in  the 
balance.  I  think  there  is  much  good  sense  in  the 
observations  of  Brett,  L.J.,  in  Eedesiastieal  Com- 
missioners  v.  Kino.  *  *  To  my  mind,"  said  his  lordship, 
« the  taking  some  expression  of  a  judge  used  m 
dedding  a  question  of  fact  as  to  his  own  view  of  some 
one  fact  being  material  on  a  particular  oocasion,  as 
laying  down  a  rule  of  conduct  for  other  judges  in 
considering  a  similar  state  of  fact  in  another  case,  is  a 
false  mode  of  treating  authority.  It  appears  to  me 
that  the  view  of  a  learned  judge  in  a  particular  caie 
as  to  the  value  of  a  particular  piece  of  evidence  is  of 
no  use  to  other  judges  who  have  to  determine  a 
similar  question  of  fact  in  other  cases  where  there 
may  be  many  different  circumstances  to  be  taken  into 
consideration." 

If  I  may  trespass  for  a  few  minutes  longer,  I  would 
rather  spend  the  time  in  making  one  or  two  practical 
suggestions.  I  do  not  put  them  forward  as  carrying 
any  authority.  But  they  may  possibly  be  of  use  to 
those  who  have  to  try  such  questions  as  this,  if  and  so 
far  as  they  appear  to  be  consistent  with  gc^d  sense. 

It  will  be  observed  that  in  Back  v.  Stacey  the 
learned  judge  told  the  jury,  who  had  viewed  tiie 
premises,  that  they  were  to  judge  rather  from  their 
own  ocular  observation  than  from  the  testimony  of 
any  witnesses,  however  respectable,  of  Uie  degree  of 
diminution  which  the  plaintiff's  andent  light  had  under- 
gone. Now,  a  judge  who  exerdses  the  functions  of 
both  judge  and  jury  cannot  be  expected  to  view  the 
premises  himself,  even  if  he  considers  hioiself  an 
expert  in  such  matters.  But  I  have  often  wondered 
why  the  court  does  not  more  frequently  availitself  of  the 
power  of  calling  in  a  competent  adviser  to  report  to 
the  court  upon  the  question.  There  are  plenty  of 
experienced  surveyors  acoustomei  to  deal  with  large 
properties  in  London  who  mi^ ht  be  trusted  to  msle 
a  perfectly  fair  and  impartial  report,  subject,  of 
course,  to  examination  in  court  if  required.  I  am  not 
in  the  least  surprised  that  the  plaintiffis  in  the  present 
case  objected  to  a  report  from  a  disinterested  sur- 
veyor; but,  in  my  opinion,  the  court  ought  to  have 
obtained  such  a  report  for  its  own  guidance. 

Then,  with  regard  to  giving  damages  in  addition 
to  or  substitution  for  an  injunction— that,  no  doubt, 
is  a  delicate  matter.  It  is  a  matter  for  the  discretion 
of  the  court,  and  the  discretion  is  a  judidal  discre- 
tion. It  has  been  said  that  an  injunction  ought  to  be 
granted  when  substantial  damages  would  be  given 
at  law.    I  ha^e  some  difficulty  in  following  out  this 
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rule.  I  observe  that  in  some  caies  juries  haye  been 
directed  to  giye  one  shilling  damages  as  a  nolioe  to 
the  defendant  to  remove  the  obstruction  complained 
of.  And  tiien,  if  the  obstruction  was  not  removed, 
in  a  subsequent  action  the  damaees  were 
largely  increased.  In  others  a  substantial  sum  hss 
beiMi  awarded,  to  be  reduced  to  nominal  damages  on 
removal  of  the  obstruction.  But  the  recovery  of 
damages,  whatever  the  amount  may  be,  indicates  a 
violation  of  right,  and  in  former  times,  unless  there 
were  something  special  in  the  case,  would  have  en- 
titled the  plaintiff,  as  of  coursf*,  to  an  injunction  ia 
equity.  I  rather  doubt  whether  the  amount  of  the 
damages  which  may  be  supposed  to  be  recoverable  at 
law  affords  a  satisfactory  test.  In  some  cases,  of 
course,  an  injunction  is  necessary— if,  for  instance, 
the  injury  cannot  fairly  be  compensated  by  money ; 
if  the  defendant  has  acted  in  a  high-handed  manner ; 
if  he  has  endeavoured  to  steal  a  msroh  upon  the 
plaintiff  or  to  evade  the  jurisdiction  of  the  court.  In 
all  these  cases  an  injunction  is  necessary,  in  order  to 
do  justice  to  the  plaintiff  and  as  a  warning  to  otber^. 
But  if  there  is  resdly  a  question  as  to  whether  the 
obstruction  is  legal  or  not,  and  if  the  defendant  has 
acted  fairly  and  not  in  an  unneighbourly  spirir,  I  am 
disposed  to  think  the  court  ought  to  incline  to 
damages  rather  than  to  an  injunction.  It  is  quite 
true  that  a  man  ought  not  to  be  compelled  to  part 
with  his  property  against  his  will,  or  to  have  the 
value  of  his  property  diminished,  without  an  Act  of 
Parliament.  On  the  other  hand,  the  court  ought  to 
be  very  careful  not  to  allow  an  action  for  the  protec- 
tion of  ancient  lights  to  be  used  as  a  means  of  extort- 
ing money.  Often  a  person  who  is  engaged  in  a  large 
building  scheme  bas  to  pay  money  right  and  left  in 
order  to  avoid  litigation,  which  will  put  bim  ti  even 
greater  expense  by  delaying  his  proceediogs.  As  far 
as  my  own  expetieuce  goes,  there  is  quite  as  much 
oppreision  on  the  part  of  those  who  invoke  the  assist- 
ance of  the  court  to  protect  some  anoieot  lights 
which  they  have  never  before  considered  of  auy 
great  value,  as  there  is  on  the  part  of  those  who  are 
icuproviog  the  neighbourhood  by  the  erection  of 
buildings  that  must  necessarily  to  some  extent  inter- 
fere with  the  light  of  adjoining  premiies. 

The  common  form  of  injundnon  whidi  has  be«^n  in 
use  ftince  the  case  of  Yatea  v.  Jack,  14  W.  K.  618,  L.  B. 
1  Ch.  App.  295,  is  not,  I  think,  altogether  free  from 
objection.  I  think  ic  would  be  bf  tter  that  the  order, 
when  expressed  in  general  terms,  should  restrain  the 
defendant  from  erecting  any  building  so  as  to  cause  a 
nuisance  or  illegal  obstruction  to  the  plidntiff*s  ancient 
windows,  as  the  same  existed  previoiuly  to  the  taking 
down  of  the  home  which  formerly  stood  on  the  site  of 
the  defendant's  new  buildings.  If  the  action  is 
brouiibt  to  a  hearing  before  the  defendant's  new 
buildings  are  completed,  and  there  seems  to  be  good 

ground  for  the  plaintiff's  apprehensions,  an  order.  I 
link,  might  be  conveniently  made  in  that  form,  with 
costs  up  to  the  hearing,  and  liberty  to  the  plaintiff 
within  a  fixed  time  after  completion  to  apply  for 
further  rrlief  by  way  of  mandatory  injunction  or 
damages  as  he  might  be  advised. 

With  the  present  case  I  may  deal  very  briefly.  It 
cannot  be  duputed  that  some  diminution  of  light  is 
caused  by  the  defendant's  buildings,  but  6uch  as  it  is 
I  think  it  is  exactly  what  Best,  L.CJ.,  described  as 
partial  inconvenience  rather  than  serious  injury.  I 
am  satisfied  that  if  the  esse  had  been  tried  at  law 
before  the  question  was  so  much  embarrassed  by  the 
multiplicity  of  decisions  no  jury  would  have  given 
any  diunages. 

Perhaps  I  ought  to  add  a  word  about  Warren  v. 
Broum,  which  is  referred  to  in  both  the  judgments 
below.    I  cannot  say  that  that  case  ib  quite  satis- 


factory to  my  mind  either  as  dealt  with  in  the  court 
of  first  instance  or  in  the  Court  of  Appeal.  In  the 
court  of  first  instance  the  learned  judge  who  tried  the 
case  found  a  special  verdict  which  is  not  very  easy 
to  understand.  The  room  in  which  the  light  had 
been  materially  diminished  "  in  its  present  state  is," 
he  says,  "better  lighted  than  the  ground-fioor  front 
rooms  in  many  of  the  principal  streets."  I  do  not 
see  what  bearing  that  fact  had  on  the  question  at 
iisue.  Then,  instead  of  keeping  in  view  the  direction 
which  judges  over  and  over  again  have  said  ought  to 
be  kept  in  view,  the  learned  judge  embarks  on  an 
inquiry  to  determine  which  of  two  extreme  views  is 
correct.  I  doubt  whether  either  the  one  or  the  other 
can  be  accepted  as  a  safe  guide  without  qualification. 
The  Court  of  Appeal,  in  their  turn,  instead  of  dealing 
with  the  facts  of  the  esse  before  them,  combat  a 
particular  view  which,  rightly  or  wrongly,  they  attri- 
bute to  Wright,  J.  I  do  not  think  Warren  v.  Broum 
h^s  one  much. 

1  think  the  appeal  ought  to  be  allowed,  with  oosts 
here  and  below. 

Lord  Dayby. — I  am  of  opinion  that  the  finding  of 
the  learned  judge  who  tried  this  action  as  to  the 
facts  of  this  case  ia  borne  out  by  the  evidence  and  I 
accept  his  finding  as  the  basis  of  my  judgment. 
After  describing  the  dimensions  of  the  room  on  the 
ground  fioor  of  the  plaintiff's  premises  which  is  used 
ai  an  office,  Joyce,  J.,  says :  *'  It  is,  I  think,  the 
result  of  the  evidence  that  it  has  ordmarily,  if  not 
always,  been  t^e  practice  to  make  use  of  the  electric 
light  in  the  back  part  of  the  room,  and  a  most  extra- 
ordinary amount  of  light  from  the  windows  in 
Worship-street  would  be  required  to  enable  the  use 
of  the  electric  light  in  the  back  part  of  the  room  to 
be  dispensed  vrith,  even  on  ordinary  days.  Practically, 
I  think  it  may  be  taken  that  the  use  of  electric  or 
some  other  artificial  light  is  now  and  always  must  be 
necessary  in  order  to  light  the  back  part  of  the  room, 
even  in  the  daytime.  There  is  no  evidence  to  show 
that  such  an  extraordinary  amount  of  light  has  been 
enjoyed  or  acquired  for  anything  like  the  period  of 
twenty  years."  And  the  learned  judge  sums  up  his 
finding  in  these  words :  "  Apart  from  any  question 
with  respect  to  the  back  part  of  the  pfsintaff's 
premises  and  to  the  extraordmarv  light  required  if  it 
be  {XMsible  to  be  obtained  so  far  back  in  the  absence 
of  illumination  by  electric  light,  the  plaintiffs 
premises  would  still,  in  my  opinion,  after  the  erection 
of  the  defendiint's  building  be  well  and  sufficiently 
lighted  for  all  ordinary  purposes  of  occupancy  as  a 
place  of  business.  For  all  ordinary  days  they  have 
amply  sufficient  light— at  present  they  have  abund- 
ance of  light,  and  are  in  my  opinion  unusually  wdl 
lighted.  If,  as  it  is  contended  on  behidf  of  the 
plaintiffs,  they  are  entitled  to  the  full  amount  of 
light  now  enjoyed  without  appreciable  diminution, 
the  plaintiffs  would  have  a  good  cause  of  action  upon 
the  erection  of  the  defendant's  building,  though  it 
might  perhaps  be  doubted  whether  the  ^minution  that 
would  be  caused  hj  the  defendant's  building  if  and 
when  erected  is  sufficiently  serious  to  entitle  the  plain- 
tiffs to  an  injunction."  On  these  findings  the  learned 
j  udge,  following  the  judgment  of  Wright  J*, ia  Warrm 
V.  Broivn,  which  had  not  then  been  reversed  by  the 
Court  of  Appeal,  held  that  the  action  failed  and  must 
be  disoiissea.  The  Court  of  Appeal  reversed  this 
judgment.  The  legal  grounds  otihevt  judgment  are 
ooatained  in  a  sinffle  sentence.  *'  If  ancient  lights," 
saTs  Crzens-Harc^,  L.J.,  ''are  interfered  with  sub- 
stantially, and  real  damage  thereby  ensues  to  tenant 
or  owner,  then  that  tenant  or  owner  is  entitled  to 
relief."  By  the  expression  "interfered  vrith  sub- 
stantially" I  understand  the  Lord  Justice  to  mean 
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'<  if  the  amount  of  light  hayioff  aocess  to  the  premises 
by  means  of  the  ancient  Tights  is  snbstantially 
diminished.*'  This  proposition  appears  to  me  to 
assume  or  imply  that  the  owner  of  the  dominant 
tenement  is  entitled  to  have  the  fall  amount  of  light 
whioh  has  gained  access  to  the  tenement  by  the 
ancient  windows  daring  the  preyioos  twenty  years 
maintained  without  substantial  diminution.  The 
''  real  ^mage  '*  may  be  occasioned  by  an  alteration 
in  the  internal  strnotnre  of  the  dominant  tenement 
which  has  been  made  within  the  period  of  twenty 
years,  or  its  adaptation  within  that  period  to  some 
special  uae  for  which  an  eztr^iordio^ry  amount  of 
light  is  required,  but  nevertheless,  if  the  proposition 
be  sound,  the  owner  or  occupier  of  the  tenement  is 
entitled  to  be  protected  in  the  enjoyment  of  the  light 
required  for  his  altered  premises  or  for  the  special  use 
to  whioh  he  has  put  them.  In  perfect  consist^^ncy 
with  thif  yiew  of  the  law,  Yaughan  Williams,  L.J., 
expressed  a  doubt  whether  tbe  rule  of  forty-five 
degrees  can  any  longer  be  applied  even  as  a  rough 
measure. 

The  question  for  this  House  to  deteroiiae  is  whether 
this  view  of  the  law  is  correct,  or,  in  other  words, 
what  if  tbe  true  nature  and  extent  in  Bnglish  law  of 
the  easement  of  light.  It  must  be  regretfully  admitted 
that  the  numerous  decisions  on  this  subject  in  the 
courts  are  not  essily  reconcilable  and  are  not 
infrequently  contradictory.  Nj  judgment  of  this 
House  has  been  referred  to,  fxcept  that  in  tbe  cftse 
of  Tapling  y.  Jones,  the  decision  in  which  does  not 
directly  affect  the  poiut  now  before  your  lordship;. 
I  do  not  propose  to  travel  through  the  long  catena  of 
aathorities.  They  were  copiously  referred  to  at  the 
bar,  and  the  principal  cases  are  dtited  and  carefully 
analyzed  in  the  judgment  of  Wright,  J.,  in  Warren 
V.  Broum, 

It  will  bd  found  that  in  the  earlier  authorities  the 
obscaration  of  light  to  a  tenement  having  ancient 
lights  is  dealt  with  on  the  footing  of  a  nuisance.  In 
Aldred*8  aue  the  **  hindrance  of  light "  in  the  same 
category  as  the  nuisanca  of  fouling  the  air  by  pigsties. 
In  Fishmonger  $  Company  v.  East  India  Company, 
1  Dick.  164,  Lord  Hardwioke  said:  *<As  to 
the  question  whether  the  plaintiffis*  messuage  is 
an  ancient  building,  so  as  to  entitle  them  to 
the  right  of  the  lights,  and  whether  the  plaintiffis* 
lights  will  be  darkened,  I  will  not  determine 
ic  here,  for  if  it  clearly  appeared  that  what  the 
defendants  are  doing  is  what  the  law  considers  as 
a  nuisance,  I  would  put  it  in  a  way  to  be  tried.  .  .  . 
But  I  am  of  opinion  that  it  is  not  a  nuisance  contrar7 
to  law ;  for  it  is  not  sufficient  to  SAy  it  will  alter  the 
plaintiffs'  lights,  for  then  no  vacant  piece  of  ground 
could  be  built  on  in  the  city  ;  and  here  there  will  be 
17ft.  distance,  and  the  law  says  it  must  be  so  nesr  as 
to  bs  a  nuisance.  It  is  true  the  value  of  the  plaintiff*' 
bouse  may  be  reduced  by  readerinr  the  prospect  lass 
pleasant,  but  that  is  no  reason  to  hinder  a  man  from 
building  on  his  own  ground."  Consisteat  with  this 
view  is  tbe  direction  of  Best,  L.C.J.,  to  the  jary 
in  the  oft-quoted  case  of  Back  v.  Stacey,  Tbe 
learned  ja'^gefaid:  *' It  was  not  soffi^ieot:.  to  con- 
stitute a  legal  obstruction,  that  the  plaiutiff  had,  ia 
fact,  less  li<ht  than  before ;  nor  that  his  warehouse, 
the  part  of  his  house  principally  affected,  could 
not  be  used  for  all  the  purposes  to  which 
it  might  otherwise  be  applied.  In  order  to  give  a 
right  of  action,  there  must  be  a  substantial  priva- 
tion of  light,  sufficient  to  rdnder  the  occupation 
unoomfortflkble,  and  to  prevent  the  plaintiff  from 
carrying  on.  his  accu^t  tmed  business  (that  of  a  grocer) 
on  the  premises,  ai  beneficially  as  he  hsd  formerly 
done."  In  Clarke  v.  Clark  Lord  Cranworth  stated  the 
question  thus :    '*  Whether  the  obstruction  complained 


of  is  such  as  to  deprive  the  complaining  party  of 
such  a  supply  of  light  and  air  as  he  might  reasonably 
calculate  on  enjoying."  After  saying  that  the 
plaintiffs*  rooms  were  rendered  less  cheerful,  he 
adds :  '<  But  I  cannot  think  that  this  is  such  an 
obstruction  of  light  as  to  amount  to  a  nuisance, 
.  •  .  What  tbe  plaintiff  was  bound  to  show  was 
that  the  buildings  of  the  defendant  caused  such  an 
obstruction  of  light  as  to  interfere  with  the  ordinary 
occupations  of  life."  In  Bobson  v.  Whittinyham, 
decided  in  tbe  following  year,  Kuight-Bmce  and 
Turner,  L  JJ.,  express^  themselves  as  entirely 
satisfied  with  Lord  Crauworth's  judgment,  and 
Turner,  LJ.,  accentuated  his  approval  by  saying 
that  he  thought  this  class  of  cases  had  been  carried 
too  far  before  the  decision  in  Clarke  v.  Clark  was  pro- 
nounced. Nothing  that  I  can  say  w^  add  to  the 
respect  and  authority  with  which  the  opinions  of  those 
two  learned  and  experienced  judges  must  command 
with  your  lordships. 

It  has  been  thought  that  the  third  section  of  the 
Prescription    Act,    1832,    altered    substantially  the 
previously  existing  law  as  to  ancient  lights,    and 
had  the  effect  of  conferring  on  the  owner  of  the 
dominant  tenement,  by  twenty  years'  enjoyment,  an 
absolute  and  indefeasible  right  to  the  fuU  amount  of 
the  light  enjoyed  during  that  period.     And  it  must 
be  admitted  tiiat  the  language  of  tbe  section  lends 
some  plauiibility  to  that  opinion.    It  is,  however,  not 
consistent  with  the  langua^  of  Lord  Oranworth  in 
Clarke  v.  Clark,  and  the  point  was  expresslv  deter- 
mined   by    James    and    Mellish,    L.JX,    in    Kelt 
V.    Pearson^    decided   by    them    in   the    year   1871. 
James,  L.J.,  there  says :    *'  I  am  opinion  that  the 
statute  has  in  no  degree  whatever  altered  the  pre- 
existing Jaw  as  to  the  nature  and  extent  of  this  right. 
The  nature  and  extent  of  the  right  before  that  statute 
was  to  have  that  amount  of  light  through  the  win- 
dows of  a  house  which  was  sufficient,  according  to  the 
ordinary  notions  of  mankind,  for  the  comfortable  use 
and  enjoyment  of  that  house  as  a  dwelling-house, 
if  it  were  a  dwelling-house,  or  for  the  beneficial 
use   and    occupation    of  the  house,  if   it    were   a 
warebou*e,  shop,  or  other  place  of  business.    That 
was  the  extent  of  the  easement — a  right  to  prevent 
your  neighbour  from  building  upon  his  laud  so  as  to 
obstruct  the  access  of  sufficient  light  and  air,  to 
such  au  extent  as  to  render  tbe  hous*)  substantially 
less  comfortable  and  convenient."    The  statute,  in 
fact,  has  only  altered  the  conditions  or  length  of 
user  by  which  the  right  may  be  acquired,  but  not 
tbe  nature  of  tbe  right.    In  tbe  case  of  City  of  London 
Brewery  Co,  v.  Ttnnant,  Lord  Selbome  expressed  bis 
complete  adherence  to  the  view  of  the  law  taken  in 
tbe  case  of  Kelk  v.  Pearson^  correcting  some  impres- 
sions which  might  have  arisen  from  the  language 
used  in  some  former  cases  by  some  learned  judges. 
This  doctrine,   however,  has  not  been  unchallenged. 
In  an  Irish  owe  of  Mackey  v.  Scottish  Widows  Society, 
It.  R.  11  £q.  541,  decided  in  1877,  Christian,  L.J., 
criticized  iu  vigorous  language  the   judgments   of 
Jamei,  L.J.,  aad  Lord  Bdloorne,  and  held  that  the 
right  is  to  au  average  maximum  of  the  light  which 
nature   has  been   shedding   upon  the  window   for 
twenty  years  before  the  defendant  intwruptdd  it. 
It  is  also  difficult  to  reconcile  the  language  use!  by 
Cotton  and  Bo  wen,  L.JJ,,  in  the  c»s'*  oi  Scott  v.  Papp^ 
or  tbe  language  of  the  Queen's   Bench  judi^es  in 
Moore  v.  HaU,  26  W.  R.  401,  3  Q.  B.  D.  178,  with  the 
decisions  in  Kelk  v.  Pearson  aud  City  of  London  Brewery 
Co,  Y.Tennantt  thoui^h  the  authority  of  those  cases 
was  not  in  terms  questioned  by  them. 

I  regard  the  decisions  in  Kelk  v.  Pearson  and  City  of 
London  Brewery  Co.  v.  Tennant  as  complimentary  to, 
and  on  the  same  lines  mth,  Lord  Cran worth's  jndg- 
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meat  in  Clarke  v,  dark.  And  bo  regarding  it,  I 
entirely  approve  of  it.  Bomer,  L.J.,  however,  in 
delivering  uie  judgment  of  the  oonrt  in  Warren  v. 
Broum,  seems  to  have  taken  a  different  view  of  the 
effect  of  Kdk  v.  Pearson,  He  save :  "  Since  the  case 
of  Kelk  y.  Pearson  it  is  impossible  to  hold  properly 
that  the  statutory  right  is  not  interfered  with  merely 
because  after  the  interference  the  house  comes  up  to 
a  supposed  standard  as  to  what  a  house  ordinarily 
requires  by  way  of  light  for  purposes  of  inhabitancy  or 
bu«iues8  *' ;  and  he  quotes  som«  words  used  by  Mellish, 
L  J«  I  must  remark  that  the  particular  point  which  was 
under  discussion  in  Warren  v.  Broum,  and  in  another 
form  in  the  present  case,  was  not  before  the  court  in 
Kelk  V.  Pearson.  There  was  no  question  there  of  a 
daim  for  protection  in  the  use  of  an  extraordinary 
amount  of  light  required  for  some  special  pui^>ose,  or 
required  by  some  unusual  peculiarity  in  the  mtemal 
structure  of  the  building.  And  I  regard  what  was 
said  by  Mellish,  L.J.,  as  directed  to  the  arguments 
addressed  to  the  court  in  that  case.  According  to 
any  standard  short  of  holding  that  the  right  is  to  all 
the  light  which  has  come  through  the  window,  the 
right  to  light  has  a  ragged  edge  to  it,  and  it  is 
impossible  to  assert  that  any  man  has  a  right  to  a 
fixed  amount  of  light  ascertainable  by  metes  and 
bounds.  I  do  not  l£ink  that  Mellish,  L.J.,  intended 
to  differ  from  James,  L.J.,  and  in  City  of  London 
Brewery  Co»  v.  Tennant,  when  James,  L.J.,  repeated 
the  suMtance  of  what  he  had  said  in  the  earlier  case, 
Mellish,  L.J.,  according  to  the  report,  contented  him- 
self with  a  simple  concurrence. 

I  must  adv^  for  a  few  moments  to  an  impression 
which  has  been  entertained  by  some  distinguished 
jndffes,  and  was  the  subject  of  argument  at  uie  bar, 
to  the  effect  that  within  the  space  of  a  few  months 
Lord  Oranworth  overruled  hinoself.  The  judgment 
in  Clarke  v.  Clark  was  delivered  on  the  25th  of 
November,  1865,  and  that  in  Yates  v.  Jack  was 
delivered  on  the  24th  of  March,  1866.  It  was 
thought  by  Lord  Chelmsford  in  Calcra/t  v.  Thompson 
that  the  effect  of  the  later  case  was  to  hold  the 
dominant  tenement  entitled  to  the  whole  liffht  that 
had  previously  been  enjoyed,  and  Wood,  V.C.,  in 
Dent  V.  Auction  Mart  Co,  to  a  certain  extent  shared 
the  same  impression.  There  is  not  a  hint  in  the 
judgment  in  YaUs  v.  Jack  which  indicates  that  Lord 
Cranworth  thought  that  he  was  departing  from  the 
Uw  as  laid  down  in  his  earlier  judgment.  Both  cases 
were  decided  and  probably  reported  before  Rohson  v. 
WhOtingham,  14  W.  R.  291,  L  R.  1  Ch.  App.  442. 
but  the  Lord  Justices,  as  we  have  seen,  adopted  Clarke 
V.  Clark  as  an  authority  which  had  their  approval. 
And  if  the  question  at  issue  in  YaUs  v.  Ja6k  be  looked 
at,  it  will  be  seen  that  the  argument  to  which  Lord 
Oranworth's  judgment  was  directed  was  that  it  was 
not  necessary  for  the  plaintiff  to  have  the  ordinary 
quantity  of  light  became  the  business  which  he  was 
carrying  on  required  a  diminished  quantity  only. 
That  was  the  argnm»nt  to  which  Lord  Cranworth 
could  not  accede.  Sj  understood,  and  reading  it  by 
the  light  of  Clarke  v.  Clark,  I  do  not  dissent  from  the 
language  used  by  Lord  Oranworth  in  Yates  v.  Jack : 
«The  right  conferred  by  the  statute  2  &  3  Will.  4, 
c  71  is  an  absolute  indefeasible  right  to  the  enjoy- 
ment of  the  light  without  refereno*?  to  the  purposes 
for  which  it  has  been  used." 

We  were  told,  and  my  experience  at  the  bar  con- 
firms it,  that  the  order  made  in  Yates  ▼.  Jack  has 
been  adopted  as  a  common  form  of  order  in  cases  of 
this  description.  I  think  this  is  unfortunate.  It  was 
a  very  proper  order  to  make  in  that  case,  and  in  nine- 
teen cases  out  of  twenty,  or  perhaps  ninety-nine  out 
of  one  hundred,  where  no  question  arises  such  as  that 
in  the  present  case,  it  would  be  sufficient  and  appro- 


priate. But  it  is  an  erroneous  proceeding  to  deduce 
an  alMolute  rule  of  law  from  the  form  of  order  made 
in  a  particular  case. 

In  Lan/ranchi  v.  Mackenzie,  15  W.  B.  614,  L.  B.  4 
Bq.  421,  Malins,  Y.C,  held  that  a  person  could  not, 
by  using  the  dominant  tenement  for  a  period  less  than 
twenty  years  for  a  special  pui^ose  requiring  an  extra- 
ordinarr  amount  of  light  in  excess  of  what  was 
required  for  the  ordinary  purposes  of  inhabitancy  or 
business,  entitle  himself  to  protection  for  such  extra- 
ordinary requirements,  and  thereby  impose  an  addi- 
tional restriction  on  his  neighbours  use  of  his  own 
land.  In  that  case,  as  in  the  present  one,  it  was  not 
proved  that  the  extraordinary  amount  of  light  had 
been  used  for  twenty  years.  *'  No  man,"  said  the 
yice-Chancellor,  quotine  the  words  of  another  judge, 
«  could,  by  any  act  of  ni»,  suddenly  impose  a  new 
restriction  upon  his  neighbour.'*  In  their  judgment 
in  Warren  v.  Brown,  50  W.  R.  97,  [1902]  1  K.  B.  15. 
the  Court  of  Appeal  dissented  from  this  decision,  and 
their  opinion  was  a  logical  conclusion  from  the  views 
which  they  expressed  as  to  the  nature  and  extent  of 
the  easement  I  do  not  concur  with  the  opinion  of 
the  Oourt  of  Appeal,  for  I  think  that  the  case  of 
Lan/ranchi  v.  Mackenzie  was  rightly  decided.  I 
agree  with  the  Yice-Chancellor  that  it  would  be 
contrary  to  the  principles  of  the  law  relating 
to  essements  that  the  burden  on  the  servient  tene- 
ment should  be  increased  or  varied  from  time 
to  time  at  the  will  of  the  owner  of  the  dominant 
tenement.  The  easement  is  for  access  of  light  to  the 
building,  and  if  the  building  retains  its  substantial 
identitv,  or  if  the  accient  lights  retain  their  sub- 
stantial identity,  it  does  not  seem  to  me  to  depend  on 
the  ute  which  is  made  of  the  chambers  in  it,  or  to  be 
varied  by  any  alteration  which  may  be  made  in  the 
internal  structure  of  it.  I  do  not  propoee  to  discuss 
at  length  the  question  how  far  a  variation  in  a 
tenement  will  destrojr  an  easement  appurtenant  to  it. 
The  law  on  that  subject  is  as  old  as  LuttreWs  case,  4 
Co.  86a. 

In  the  case  of  Martin  v.  Gohle,  1  Camp.  320, 
a  malthouse  had  been  converted  into  a  workhouse, 
and  it  was  held  that  the  house  was  entitled  to  the 
degree  of  light  necessary  for  a  malthouse,  not  for 
a  dwelliog-house.  That  case  has  been  the  subject  of 
much  criticism,  and  I  think  that  some  judges  have 
thought  that  the  language  of  the  Lord  Chief  Baron 
had  a  wider  scope  than  it  was  intended  to  have. 
Following  the  suggestion  of  Wood,  Y.C,  it  may  be 
supported  on  the  ground  that  (to  use  the  language 
of  Luttreirs  case)  the  alteration  sffeoted  the  substance 
and  not  onl^  the  quality  of  the  tenement.  But 
while  agreemg  that  a  person  does  not  lose  his 
easement  by  any  change  in  the  internal  structure  of 
his  building  or  the  use  to  which  it  is  put,  and  that 
regard  may  be  had  not  only  to  the  present  use,  but 
also  to  any  ordinary  uses  to  which  the  tenement  is 
adapted,  I  think  it  is  quite  another  question  whetiier 
he  is  entitled  to  be  protected  at  the  expense  of  his 
neighbour  in  the  enjoyment  of  the  light  for  some 
special  or  extraordinary  purpose.  It  is  agreed  ou  all 
hands  that  a  man  does  not  lose  or  restrict  his  right  to 
light  bv  non-user  of  his  ancient  lights  or  by  not  ndagt 
the  full  measure  of  light  which  the  law  permits.  U 
that  measure  be  by  common  law  or  by  the  statute 
the  whole  amount  of  Ught  which  has  had  access  to 
his  windows,  cadit  qua^tio.  But  if  this  view  of  the 
law  be  not  accepted,  you  must  introduce  that 
«  supposed  standard"  which  Bomer,  L.J.,  repudiates. 
If  the  actual  user  is  not  the  test  where  the  use  falls 
below  the  st«ndard  of  what  may  reasonably  be 
required  for  the  ordinary  uses  of  inhabitancy  and 
business,  why  (it  may  be  asked)  should  it  be  made  a 
test  where  the  use  has  been  of  a  special  or  extra- 
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ordinary  character  ia  excess  of  that  standard?  It 
does  seem  to  me  unreasonable  to  hold  that  where  a 
man  for  his  oi^n  convenience  or  profit  converts  two 
or  more  rooms  of  his  hoose  into  one  without  making 
provision  for  lighting  them,  or  converts  a  portion  of 
his  house  into  a  photographic  studio,  or  puts  it  to 
some  similar  purpose,  he  can  suddenly  call  upon  his 
ndghbour  to  leave  him  a  supply  of  light  which  is 
rendered  necessary  onlfr  by  such  alt^tions,  and 
thereby  impose  what  is  in  substance  and  in  truth  an 
increased  burden  oa  his  neighbaur.  It  the  action  be 
brought  a  month  before  the  change  it  would  be 
dismissed.  If  it  be  brought  a  month  afterwards  an 
injunction  would  be  granted.  I  am  of  opinion  that 
the  courts  have  gone  too  far  in  this  question  of  b'ghts, 
and  have  imposed  undue  restricUona  on  persons  in  the 
exercise  of  their  laivful  right  to  build  on  their  own 
land. 

In  the  second  argument  before  your  lordships  the 
leading  counsel  for  the  respondents  contended  that 
his  clients  had  for  more  than  twenty  years  enjoyed 
the  access  of  light  over  the  appellants  land  to  their 
ground  floor  office  in  its  present  condition.  I  bdlieve 
that  all  your  lordships  are  ag^eod  with  Joyce,  J.,  that 
there  is  no  proof  to  support  such  a  contention.  The 
fact  relied  on  was  not  put  in  issue  at  the  trial,  and 
the  evidence  was  not  directed  to  it.  If  the  plaintifPs 
had  intended  to  claim  and  rely  on  a  special  eaiement 
of  that  description,  it  was  for  them  to  state  their 
daim  and  prove  the  fasti  to  support  it.  It  is 
unnecessary  to  say,  therefore,  whether  such  a  daim 
would  be  good  iu  law.  Malins,  V.O.,  thought  it 
oonld  be  sustained  if  the  special  user  was  had  with 
the  knowledge  of  the  owner  of  the  servient  tenement. 
I  will  only  say  that  I  see  some  difficulties  in  the  way, 
and  reserve  my  opinion. 

I  must  apologise  for  the  length  at  which  I  have 
trespassed  on  the  attention  of  the  House.  According 
to  both  principle  and  authority,  I  am  of  opinion  that 
the  owner  or  occupier  of  the  dominant  tenement  is 
entitled  to  the  uninterrupted  access  through  his 
andent  wiodows  of  a  quantity  of  light,  the  measure 
of  which  is  what  is  required  f  jr  the  ordinary  pur- 
poses of  inhabitancy  or  business  of  the  tenement 
aooording  to  the  ordinary  notions  of  mankind,  and 
that  the  question  for  what  purpose  he  has  thought  fit 
to  use  that  light,  of  the  mode  in  which  he  finds  it  con- 
venient to  arrange  the  internal  structure  of  his  tene- 
ment, does  not  t^ect  the  questioo.  The  actual  user 
will  neither  increase  nor  diminish  tee  right.  The 
single  question  in  these  esses  is  still  what  it  was  in 
the  d^ys  of  Lord  Hardwicke  and  Lord  Bldon — 
whether  the  obstruction  complained  of  is  a  nuisance. 
I  do  not  myself  think  that  this  rule  is  difficult  of 
^plication  in  practice.  In  the  majority  of  cases  no 
such  questions  as  those  which  have  been  raised  iu 
Warren  v.  Brown  and  the  present  case  occur.  The 
experience  of  surveyors  who  are  practically  conver- 
sant with  this  matter  are  entitled  to  great  respect. 
As  Mr.  Yigers  states  in  his  evidence,  they  have 
adopted  a  worldog  rule  for  the  purpose  of  advising 
those  who  consult  them  and  settling  differences  by 
negotiation.  The  rule  of  forty-five  degrees  is  not,  of 
course,  a  rule  of  law,  and  is  not  applicable  to  every 
case.  But  I  agree  vrith  Lord  Selborae  {City  of 
London  Brewery  Co.  v.  Tennant,  22  W.  K.  172,  L  B. 
9  Oh.  App.  212)  that  it  may  properly  be  used  as 
primd  facie  evidence. 

For  these  reasons  I  think  that  the  appeal  should  be 
allowed,  toad  the  decree  of  Joyce,  J.,  restored,  with 
costs  here  and  bdow. 

LordBoBBBTSON.^I^agree  with  the  judgment  of 
Lord  Davey. 

LordLiNDLEY.^Joycs,  J.,  who  was  asked  to  grant 


an  injunction  before  the  defendant's  buildings  had 
been  erected,  considered  that,  although  the  buddings 
would  sensibly  diminish  the  plaintiffs'  light,  the 
diminution  would  not  materially  affect  thdr  comfort 
or  convenience,  and  would  not  be  sufficient  to  entitle 
the  plaintiffs  to  any  relief,  and  he  dismissed  thdc 
action.  The  Oourt  of  Appeal,  however,  took  a  differ- 
ent view,  and  granted  a  mandatory  injunction  order- 
ing the  defendant  to  pull  down  part  of  his  building 
which  had  been  completed  after  the  iojunction  had 
been  refused.    Hence  this  appeal. 

The  language  of  section  3  of  the  Preicription  Act, 
1832,  shows  that  in  order  to  acquire  a  right  to  light 
there  must  be :  First,  access  and  use  of  light,  not 
ac3ess  alone.  Access  here  is  understood  to  refer  to 
free  passage  of  light  over  the  servient  tenement :  see  per 
Fry,  L.  J.,  in  Scott  v.  Pape,  and  per  Kay,  J.,  in  Cooper  v. 
Slraker,  40  Oh.  D.  21.  SaooncUy,  such  access  and  use 
must  be  to  and  for  some  dwdling-house,  workshop, 
or  other  building :  as  to  which  see  Harris  v.  Be  Finna, 
31  Ch.  D.  238.  Thirdly,  such  access  and  use  must  be 
actually  enjoyed  therewith.  Fourthly,  such  enjoy- 
ment must  be  without  interruption  for  twenty  years. 
Fifthly,  if  all  these  are  proved,  the  right  to  the 
access  and  use  of  light  so  enjoyed  becomes  absolute 
and  indefeasible,  unless  it  can  be  explained  by  some 
deed  or  writing. 

Pausing  here  for  a  moment,  it  will  be  ob5erved  that 
the  statute  does  not  in  terms  confer  a  right  to  li^^ht, 
but  rather  assumes  its  acquisition  by  use  and  enioy- 
ment,  and  declares  it  to  be  **  absolute  and  indefeas- 
ible." Again,  it  will  be  observed  that  nothing  is  said 
about  enjoyment  as  of  right ;  and  notwithstanding 
section  5  of  the  Act,  which  refers  to  enjoyment  as  of 
right,  it  was  earl^  dedded  that  as  regards  light 
daimed  under  section  3  enjoyment  as  of  right  need 
not  be  alleged  or  proved ;  and  that  the  right,  what- 
ever it  may  be,  is  acquired  by  twenty  years*  use  and 
enjoyment  without  interruption  and  without  written 
consent :  see  Truecott  v.  Merchant  Tayhre  Company ^  11 
Ex.  855,  and  Frtwen  v.  Fhillips,  11  0.  B.  N.  S.  449; 
Simper  v.  Foley,  2  J.  &  H.  555,  and  Harbidge  v. 
Warwick,  3  Ex.  552.  This  was  not  so  under  the  old 
law. 

As  regards  use  and  enjoyment  there  are  some  in- 
structive dedsions  on  unfinished  and  uninhabited 
houses,  and  on  windows  kept  closed  by  shutters. 
These  decisions  show  that  a  right  to  light  may  be 
acquired  in  respect  of  a  house  which  has  stood  for 
twenty  years  without  being  occupied  or  even  finished 
so  as  to  be  fit  for  occupation ;  and  that  the  fact  that 
shutters  have  been  dosed  for  tome  months  at  a  time 
does  not  prevent  the  acquisition  of  a  right  to  light 
through  the  windows:  see  Courtauld  v.  Legh,  17 
W.  R.  466,  L.  R.  4  Ex.  126;  Cooper  v.  Straker; 
Collia  V.  Laugher,  43  W.  R.  202,  [18941  3  Ch.  659 ; 
and  Smith  v.  Baxter,  48  W.  R.  458,  [1900]  2  Oh.  138. 
These  decisions  did  not,  however,  turn  upon  or  settle 
with  any  precision  the  amount  of  light  to  which  a 
right  is  acquired  by  twenty  years'  user.  Nor  is  the 
statute  dear  upon  this  point.  At  one  time  it  appears 
to  have  been  considered  that  in  all  cases  the  size  and 
situation  of  the  aperture  through  which  light  had 
come  for  twenty  years  formed  both  the  maximum 
and  minimum  measure  of  the  right  acquired,  without 
reference  to  the  use  and  enjoyment  of  the  light  which 
had  S3  come.  This  view  was  based  on  some  observa- 
ti  ms  made  by  Lord  Westbury  in  Tapling  v.  Jones, 
aiid  on  Lord  Cranworth's  judgment  in  Yaite  v.  Jack^ 
wnich  I  will  notice  presently.  Lord  Obdmsford  took 
the  same  view  in  Calcra/t  v.  Thompson,  But  this 
view  was  emphatically  negatived  by  the  Court  of 
Appeal  in  Chancery  in  Kelk  v.  Pearson,  City  of  London 
Brewery  Co,  v.  Tennant,  and  Leech  v.  Schtoeder,  22 
W.  R.  633,  L.  R.  9  Ch.  463.    In  Moore  v.  Eall,  26 
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W.  E.  401,  3  Q.  B.  D.  178,  however,  Mellor 
and  Mtuii^ty,  JJ.,  adopted  tha  iaterpretfttioQ  thas 
repudiated,  but  it  does  not  appear  that  they  were 
aware  of  the  repudiation.  Kelk  v.  Pearson  shows 
that  ia  ordinary  oases  a  person  d  jes  not  necessarily 
aoquire  a  right  to  all  the  light  which  he  has  had  for 
twenty  years.  He  may  have  had  more  than  he 
reasonably  lequired  either  for  domestic  or  binness 
purposes ;  and  in  that  case  his  right  is  limited  to  the 
amount  of  light  reasonably  required. 

There  can  be  no  doubt  Uiat  Lord  Cranworth's  lan- 
guage in  YcUea  y.  Jack  and  the  form  of  injunction 
granted  have  be(na  regarded  as  authorities  for  the 
view  that  in  all  oases  the  statute  confers  a  right  to  all 
the  light  which  has  come  to  a  window  for  twenty  years; 
and  there  are  passages  in  the  judgments  of  Cotton 
and  Bo  wen,  L  JJ.,  in  Scott  ▼.  Pape  which  support  the 
same  view.  Tbis  is  to  be  regretted,  as  it  has  tended 
to  unsettle  the  rule  laid  down  iu  Kelk  v.  Pearson.  The 
decision  in  Fates  v.  Jack  did  not,  however,  really  go 
so  far  as  has  been  supposed,  for  the  plaiutifTs  win  lows 
were  darkened  to  sucdi  an  extent  as  to  render  the 
hou«e  much  less  convenient  for  purposes  of  business 
than  it  was  before.  The  case  did  not  turn  on  the 
mere  fact  that  some  diminuti  m  of  light  was  proved. 
The  plaintiff's  right  to  light  was  clearly  infringed, 
whether  the  measure  of  the  light  to  which  he  was 
entitled  was  all  that  had  come  ttiroogh  his  windows,  or 
only  so  much  as  was  reason %bly  necessary  for  basioess 
purposes.  If  these  facts  are  borne  in  mtnd,  nothiog 
will  be  found  in  the  actual  decision  wbijh  conflicts 
with  the  viewrf  previouily  expressed  by  Lord  Cran- 
worth  in  Clarke  v.  Clark,  and  adopted  by  the  Court  of 
Appeal  in  the  cases  already  mentioned. 

The  common  form  of  ioj  auction  in  these  cases  is 
that  adopted  in  Yates  v.  Jack  and  Dent  v.  Auction 
MaH  Co.,  14  W.  B.  709,  L.  R.  2  Eq.  233.  It  is  to 
restrain  the  defendaat  from  ereottog  any  building  so 
as  to  obstruct  the  free  access  of  light  iy  the  aaoieot 
windows  of  the  plaintiff  as  such  access  was  eoioyed 
previously  to  the  taking  down  of  the  housd 
which  formerly  stood  on  the  site  of  th^ 
defendant's  new  buildings.  Tois  form  is  framed 
upon  the  supposition  that  the  plaintiff  has  established 
his  right  to  the  amount  of  nght  whijh  he  in  fact 
enjoyed  before  the  obstruction  complained  of.  But 
it  oy  no  means  fallows  iron  the  form  that  every  ona 
is  entitled  to  an  injunction  who  can  prove  that  he  hai 
been  deprived  of  some  of  the  light  which  he  in  fact 
bad  before  it  was  interfered  with.  He  may  have  hai 
more  than  he  can  aoquire  a  right  to  use  and  enjoy  iu 
future.  I  am,  however,  under  the  impression  that 
this  iaferenoe  has  been  drawn,  and  that  the  form  has 
been  regarded  as  strengthening  the  view  of  the  law 
repudiated  in  KeUc  v.  Pearson.  So  to  regard  the 
form  is,  in  my  opinion,  a  mistake.  The  doctrine 
laid  down  in  Back  v.  Stacey,  as  I  understand  it,  is  the 
same  as  that  laid  down,  although  in  somewhat  d'ff  ^reut 
lanenage,  by  the  0  »urt  of  Appeal  in  Kelk  v.  Pearson 
B,naCity  of  London  Brewery  (7o.  v.  Tennant^  and  must» 
I  think,  be  taken  as  fioally  established  and  as  good 
sound  law  which  this  House  should  adopt,  not  with- 
standing  the  observations  in  the  Irish  case  of  Mackey 
V.  Scottish  Widows  Co.  That  doctrine,  as  stat^  in 
Cily  of  London  Brewery  Co.  v.  Tennant,  is  that, 
generally  speaking,  au  owner  of  anoieot  lights  is 
entided  to  suffideot  light  according  to  the  ordinary 
notions  of  mankind  for  the  comfortable  use  and 
enjoyment  of  his  house  as  a  dweUiog-house  if  it  is  a 
dwelling-house,  or  for  the  beaefioial  use  and  ocoupa- 
tion  of  the  house  if  it  is  a  warehouse,  a  shop,  or  other 
place  of  business.  The  expressions  ''the  ordinary 
notions  of  mankind,"  **  comfortable  use  and  eojoy- 
ment,"  and  '*  beneficial  use  and  occupation,"  iotroduca 
elements  of  uncertainty ;  but  similar  uncertainly  has 


always  existed,  and  exists  still,  in  all  oases  of 
nuisance ;  and  in  this  country  au  obstruction  of  light 
has  commonly  been  regarded  as  a  nuisancs,  althoaj^h 
the  right  to  light  has  basn  regarded  as  a  pvsuliar 
kind  of  easement.  If  a  more  aViolute  standard  had 
been  adopted  In  all  cases  certainty  would,  no  doubt, 
have  been  gaiued;  but  the  coosequsucds  would 
frequently  have  baen  very  oppressive  to  the  ownsr  of 
the  servient  tenement,  and  far  more  so  than  under 
the  old  law.  The  owner  of  the  servient  tenement 
could  have  done  nothing  on  his  own  land  which  in 
fact  diminished  the  light  acquired  by  his  neighbour, 
even  if  all  of  it  was  not  wanted  for  comfortable 
enjoyment  or  business  purposes.  It  would  follow 
that  the  owner  of  a  piece  of  vacant  land  oppoiite  to  a 
house  in  an  ordinary  street  could  not  buUd  upon  it 
at  all  after  twenty  years.  The  adhere acs  to  the  old 
but  uncertain  standard  of  comfort  and  convenienoe 
avoids  the  danger  of  oppression  and  extortion,  and 
renders  it  necessary  to  take  a  wider  view  of  each  case, 
especially  when  an  injunction  is  asked  for. 

The  decision  in  Kelk  v.  Pearson  has  a  far- 
reaching  effect.  If  there  is  no  absolute  right 
to  all  tae  light  which  comes  to  a  given  window, 
no  action  wul  lie  for  an  obstruction  to^  that  light 
unless  the  obstruction  amounts  to  a  nuisance.  If 
there  is  no  right  of  action,  d  fortiori,  there  is  no 
right  to  an  injunction  to  prevent  a  permanent 
diminution  of  light  unless  it  amounts  to  a  nuisance. 
Bu*!  in  considering  what  is  au  actionable  nuisince 
regard  is  bad,  not  to  special  circumstances  which 
cause  something  to  be  an  annoyance  to  a  particular 
person,  but  to  the  habits  and  requirements  of  ordinary 
people,  and  it  is  by  no  means  to  b)  taken  for  granted 
that  a  person  who  wants  au  extraordinary  amount  of 
light  for  a  particular  business  cau  maintain  an  action 
for  a  diminution  of  light  if  only  his  special  require- 
me  its  are  interfered  with.  [8ee,  as  to  nuisance!  to 
persons  carrying  on  delicate  trades  or  requiring  more 
comfort  or  freedom  from  annoyance  than  ordinary 
people,  Walter  v.  Sel/e.  4  De  G.  &  8 m.  315  ;  Cramp  v. 
Lambert.  15  W.  E.  417,  L.  R.  3.  Eq.  409  ;  and  EasUrn 
and  South  African  Telegraph  Co  v.  Gape  Town  Trani' 
ways  Co.,  50  W.  R  657,  [1902]  A.  0.  381  ;  and  as  to 
the  character  of  the  neighbourhood  see  St.  Helens 
Smiting  Co.  v.  Tipping,  11  H.  L.  C.  642.] 

The  expression  "right  to  light"  is  sanctioned  b^ 
the  Prescription  Act,  and  is  convenient ;  but  its  use  is 
apt  to  lead  to  error  and  to  forgetfulness  of  the  burden 
thrown  on  the  servient  tenement  This  burden, 
however,  ought  never  to  be  lost  sight  of  in  consider- 
ing the  extent  of  the  right  claimed  in  respect  of  the 
dominant  tenement  But  the  adoption  of  the  more 
flexible  standard  of  comfort  and  convenience  has 
introduced  difficulties  of  a  serious  nature,  eipeolally 
when  dealing  with  pi  toss  of  business;  and  it  is  not 
surprising  that  different  views  on  this  subject  should 
hive  been  taken,  and  that  the  decisions  upon  it 
should  be  inconsistent  with  each  other.  That  they 
are  inconsistent  is  apparent  from  the  careful  review 
of  them  by  Wright,  J.,  in  Warren  v.  Brown. 

In  applying  the  rule  laid  down  iu  Kelk  v.  Pearson 
it  is  impossible  to  avoid  considering  ho  w  much  light 
is  left  and  where  it  comes  from.  But  the  question  to 
be  deeded  is  not  how  much  light  is  left,  but  whether 
the  plaintiff  has  been  deprived  of  so  much  as  to  con- 
stitute an  actionable  nuisance.  If  he  has,  it  is  no 
defence  to  say  that  he  has  as  much  light  left  as  most 
other  people:  see  Dent  v.  Auction  Mart  Co,  Too 
much  weight  ma^  have  been  given  by  Wright,  J.,  to 
the  amount  of  light  left  in  Warren  v.  Brown,  and 
this  explains  the  reversal  of  bis  decision  by  the  Court 
of  Appeal.  There  is  no  rule  of  law  that  if  a  persoa 
has  forty-five  degrees  of  unobitmoted  light  through 
a  particular  window  left  to  him  he  cannot  maintain  an 
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action  for  a  naisanoe  caused  by  dimioisbiog  the  light 
which  fonnerly  came  through  th%t  window  :  Theeav, 
Debenham^  24  W.  R.  775,  2  Ch.  D.  165.  Bu*:  fxperience 
shows  that  it  ii,  generally  spring,  a  fair  working 
rule  to  consider  that  no  substantial  injury  is  done  to 
him  where  an  aogle  of  forty-five  degrees  is  left  to 
him,  especially  if  there  is  good  light  from  other 
directions  as  well.  Cotton,  L.  J.,  pointed  this  out  in 
Eccle$iasUcal  CommUsionera  ▼.  Kino ;  see  also  Parker 
▼.  Fir^t  Avenue  Hotel  Co,,  21  Cli,  D.  282. 

As  regards  light  from  other  qaarters,  such  light 
cannot  be  disregarded ;  for,  as  poiDted  out  by  James, 
V.O.,  in  Dyers  Company  v.  King,  18  W.  R.  404,  L.  R. 
9  Bq.  438,  the  light  from  other  quarters,  and  the 
light  the  obstruction  of  which  is  complained  of,  may 
be  so  much  in  excess  of  what  is  protMfced  by  law  as 
as  to  render  the  interference  complained  of  non- 
actionable. 

I  apprehend,  however,  that  b'ght  to  which 
a  right  has  not  been  acquit  ed  by  grant  or 
prescription,  and  of  which  the  plaintiff  may  be 
deprived  at  any  time,  ought  not  to  be  taken  into 
account. 

The  purpose  for  which  a  parson  may  desire  to  use 
a  particular  room  or  building  in  future  does  not 
either  eolarge  or  diminish  the  easement  which  he  has 
acquired.  If  he  chooses  in  future  to  use  a  well- 
liffQted  room  or  building  for  a  lumber  room,  for 
which  little  light  is  required,  he  does  not  lose  his 
right  to  use  the  same  room  or  baildiog  for  some  other 
purpose  for  which  more  light  is  required.  Aynaley 
V.  Glover,  23  W.  R.  147,  L.  R.  18  Eq.  544,  L.  R.  10 
App.  283,  is  in  accordance  with  this  view.  Bat  if  a 
room  or  building  has  been  so  built  as  to  be  badly 
lighted,  the  owner  or  occupier  cannot  by  eolargiog 
the  windows  or  altering  the  purpose  for  which  he 
uiei  it  increase  the  burden  on  the  servient  tenement. 
Martin  v.  Oohle,  where  a  malthouse  was  turned  ioto 
a  workhouse,  may,  I  think,  be  upheld  on  this  priodple, 
and  the  observations  of  Woo(),  Y.C,  on  Martin  v. 
Chbk  in  Dent  v.  Auction  Mart  Co.  support  this  view. 
There  was  in  fact  no  substantial  interference  with  the 
light  to  which  they  were  entitled. 

Cominff  now  to  the  present  case,  I  am  clearly  of 
opinion  wat  no  injunction,  and  certainly  no  man- 
datory injunction,  ought  to  have  been  granted. 
Joyce,  J.,  was  asked  for  an  injunction  and  he  refused 
it,  and,  in  my  opinion,  quite  rightly.  H^  came 
to  the  conclusion  that,  although  there  would 
be  a  sensiUe  diminution  of  light  and  some 
inoonveoience  to  the  plaintiffs,  yet  they  had  not 
established  by  twenty  years'  usor  a  right  to  all  the 
light  whidi  they  had  had,  and  that  the  obstruction 
complained  of  would  not  amount  to  an  actionable 
nuisance,  and  so  infringe  the  plaintiffa'  right.  The 
Court  of  Appeal,  taking  a  different  view  of  the  amount 
of  light  to  which  the  plaintiffs  were  entitled,  reversed 
this  decision,  and  ordered  a  ptrtial  demolition  of  the 
buildings  erected  by  the  defendant.  For  the  reasons 
already  given,  I  have  come  to  the  conclusion  that 
toi^  Wis  wrong. 

I  should  stop  here,  were  it  not  th»t  I  feel  very 
strongly  tiiat  in  an^r  view  of  the  case  it  was  not  one 
for  a  mandatory  injunction.  I  am  cor.vinced  that, 
even  if  the  plaintifib  have  a  cause  of  action,  the 
damages  which  could  properly  be  awarded  them 
would  be  very  smal],  and  to  grant  a  mandatory  in- 
junction in  such  a  case  as  this  would  be  unduly 
oppressive  and  not  in  accordance  with  the  principles 
on  which  equitible  relief  has  been  usually  granted  : 
see  Curriers  Company  v.  Corbett,  2  Dr.  &  Sm.  365, 
BoUon  V.  WhiUingham,  14  W.  R.  291,  L.  R.  1  Ch.  App. 
442,  and  National  Provincial  Plate  Olaes  Insurance 
Oo.  V.  Prudential  Assurance  Co,,  6,  Ch.  D.  757,  in  all  of 
n^ch   an    injunction    was   refused,    although   the 


plaintiff's  legal  right  had  been  infringed.  In  Warren 
V.  Brown  the  Court  of  Appeal  only  gave  damages. 
The  present  case  in  emiuentiy  one  in  which  damages 
woold  be  an  ad<  qiate  remedy,  even  assuming  ^t 
the  plaintiffs  could  prove  a  small  nuisance  for  which 
so  joe  damages  could  be  properly  g^ven;  and  where 
that  is  the  case  an  injunction,  and  especially  a 
mandatory  injunction,  ought  not  to  issue.  The  doctrine 
th^t  where  a  legal  right  is  oootinuously  iu- 
f  ringed  an  iojanotion  to  protect  it  ought  to  be  granted 
M  subject  to  quUifimtioo,  as  was  carefully  explained 
hf  Jessel,  M.R.,  in  Aynsley  v.  Glover^  and  more 
Teoently  by  the  Court  of  Appeal  in  Shelfer  v.  City  of 
London  Electric  Lighting  Co,,  [1895]  2  Cb.  388. 

The  result  of  the  foregoing  review  of  the  authorities 
is  not  altoffefcher  satisfactory.  The  general  principle 
deduoible  mm  them  appears  to  be  that  the  right  to 
l<ght  is  in  truth  no  more  than  a  right  to  be  protected 
against  a  particular  form  of  nuisance,  and  that  an 
action  for  the  obstruction  of  light  which  has  in  fact 
been  used  and  enjoyed  for  twenty  years  without 
interruption  or  written  consent  cannot  be  sustained 
unless  the  obstruction  amounts  to  an  actionable 
nuisance ;  and  this  often  depends  upon  considerations 
wider  than  facts  applicable  to  the  particular  case. 
There  are  elements  of  uncertainty  which  render  it 
impossible  to  lay  down  any  definite  role  applicable 
to  all  cases.  Sirst,  there  is  the  uncertainty  as  to 
what  amount  of  obstruction  constitutes  an  action- 
able nuisance ;  and  secondly,  there  is  the  uncertainty 
as  to  whether  the  proper  remedy  is  an  injunction  or 
damages.  But,  notwithstanding  these  elements  of 
unceixainty,  the  good  sense  of  judges  and  juries  may 
be  relied  upon  for  adequately  protecting  rignts  to  light 
on  the  one  hand,  and  freedom  from  unnecessary 
burdens  on  the  other.  There  must  be  consideration 
for  both  sides  in  all  these  controversies. 

In  this  case  the  Court  of  Appeal  have,  in  my 
opinion,  gone  too  for,  and  the  appeal  ought  to  be 
allowed,  with  costs  here  and  below. 

Appeal  allowed. 

Solicitors  for  appellant,  Hyde,  Tandy,  Mahon^  & 
Sayer. 
Solicitors  for  respondent.  Slaughter  &  May. 


dtourt  of  flppeaL 


From  K.  B.  Div.  \     t.,1o  k  iqai 

{Col  ins,  M.R.,  and  Stirling,  L.J.)  j    "^"^^^  ^*  ^^"*- 

Logan  v.  Bank  of  Scotland  and  Others,  (n.) 

Practice  —  Writ—Service^Scottish  corporation ^Bra nch 
office  in  England — **  Statutory  provision  regulating 
service  of  process  "— Citotfon  Amendment  ( Scotlanaj 
Act,  1882  (45  tfe  46  Vict.  c.  77),  s,  3— Ord.  9,  r.  8. 

The  plaintiff,  who  was  resident  in  Scotland,  issued  a 
writ  in  England  against  the  Bank  of  Scotland  in  respect 
of  a  cause  of  action  which  arose  in  Scoilind.  The  hank 
was  incorporated  by  an  Act  of  the  Parliament  of  Soot- 
land,  where  its  head  office  was,  but  neither  in  that  Act  nor 
in  any  subsequent  Act  relating  to  the  bank  was  there  any 
provision  as  to  service  of  process  on  the  bank.  The  vorit 
was  served  on  the  manager  of  the  London  branch  of  the 
bank  at  the  London  office. 

Held,  that  the  bank  was  in  the  same  position  as  a 
foreign  corporation  carrying  on  business  within  the 
jurisdiction,  and  could  be  served  here  under  ord.  9,  r.  8, 

(tf.)  Reported  by  W.  F.   Barrt,  Esq.,  Barrister- 
at-Law. 
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Court  of  Appkal. 


tJitre  being  no  **  statutory  provision  regulating  service  of 
procesSf*'  the  Citation  Amendment  {Scotland)  Act,  1882, 
-  only  applying  to  process  issued  from  the  courts  of  Scot" 
land. 

Appeal  by  the  plaiatiff  from  an  order  made  by 
Brace,  J.,  at  chambers,  affirming  an  order  o!  the 
master's  setting  aside  the  sendee  o!  the  writ  of 
sammons  on  the  Bank  of  Scotland  in  London. 

The  facts  are  fally  sat  oat  in  the  jadgment  The 
writ  was  an  ordinary  writ  for  serrioe  within  the 
jarisdiotion,  and  was  served  npon  the  London 
uianaser  of  the  Bank  of  Scotland  at  their  branch 
office  in  the  City  of  London.  The  Bank  of  Scotland 
was  a  Scottish  corporation,  having  its  head  office  in 
Bdiobargh,  with  a  branch  in  the  (Hty  of  London. 
The  bank  entered  a  conditional  appearance,  and  took 
oat  a  sammons  to  set  the  serrice  aside.  The  mastar 
and  jadge  at  chambers  set  it  aside. 

By^  ord.  9,  r.  8,  *<  la  the  absence  of  any  statatory 
provision  regolatin^^  flerrice  of  process,  every  writ  of 
sammons  issaed  against  a  corporation  aggregate  may 
be  served  on  the  mayor  or  other  head  officer,  or  on 
the  town  derk,  derk,  treasurer,  or  secretary  of  such 
corporation.    •    •    ." 

James  Dunlar  {Eric  Dunbar  with  him),  for  the 
plaintiff. — ^Tae  Bank  of  Scotland,  hsving  a  branch 
here,  is  domiciled  and  carries  on  business  here  as  well 
as  in  Scotland,  and  can  therefore  be  served  with  a 
writ.  The  bank  is  a  foreign  corporation,  and  can  be 
sued  here  as  it  carries  on  bosmesi  here :  Newby  v. 
Von  Oppen,  20  W.  E.  383,  L.  E.  7  Q.  B.  293 ;  Lhoneux 
V.  Hong  Kong  and  Shanghai  Banking  Corporation,  34 
W.  E.  753,  33  Oh.  D.  446;  Haggin  v.  Comptoir 
d*Escomptf,  37  W.  E.  703,  23  Q.  B.  D.  519;  La 
Bofirgogne,  J1S99]  A.  0.  431.  Tne  cases  of  Wood  v. 
Anderston  Foundry  Co.,  36  W.  E.  918,  and  Watkins  v. 
Scottish  Imperial  Insurance  Co.,  37  W.  E.  670,  23 
Q.  B.  D.  285,  were  oases  of  oompanies  formed  under 
the  Companies  Act,  1862,  section  62  of  which  con- 
tains **  statutory  provision  regulating  service  of  pro- 
cess," within  the  meaning  of  ord.  9,  r.  8.  The  service 
was  therefore  regular  and  ought  not  to  have  been  set 
asida 

Bt^us Isaacs,  K.C.,  and  A,  M.  Bremner  {Stair  C. 
Agnew  wit*i  them),  for  the  Bank  of  Scotland. — Tne 
cases  relied  upon  by  the  plaintiff  are  cases  of  foreign 
corporations  carrying  on  business  here.  A  Scottish 
corporation  is  not  in  the  same  position  for  this  pur- 

Eose  as  a  foreign  corporation.  Tne  policy  of  the 
legislature  it  to  place  Scottish  and  Lrish  corporatians 
on  a  different  footing  from  foreign  corporations, 
because  there  ace  courts  in  Scotland  and  Lreland  under 
the  Crown  with  equal  authority  with  the  courts  in 
England:  see  ord.  11,  rr.  1  (e),  2.  Moreover,  ord. 
9,  r.  8,  only  applies  ''  in  the  absencd  of  aoy  stamtory 
providon  regulating  service  of  process."  The  Citation 
Amendment  (Scotlimd)  Act,  1882,  regulates  service  of 
process,  because  by  section  3  it  altows  service  of  a 
dtation  on  a  person  by  registered  lettar;  and  by 
section  7  *' person"  includes  a  corporation.  lu 
Palmer  v.  Caledonian  Railway  Co.,  40  W.  E.  562, 
[1892]  1  Q.  B.  823,  Pry,  L. J.,  said:  "It  is  to  be 
obser?ed  that  the  rule  of  the  general  order  that  pro- 
vides for  service  uponcor^rations  aggregate  provides 
a  particular  mode  of  service  in  the  absence  of  any 
statutozv  provisioo.  I  read  that  to  mean  any  pro- 
vision of  a  statate  passed  b^  the  Lnperial  Parlia- 
ment, whether  it  relates  to  service  in  this  couutiry  or  any 
other  place  which  is  subject  to  the  Imperial  Parlia- 
ment.'^ Therefore  ord.  9,  r.  8,  does  not  apply. 
[They  also  referred  upon  this  point  to  Watkins  v. 
bcoUish  Imperial  Insurance  Co,,  and  Buckley  on  the 
Companies  Act  (8th.  ed.),  p.  227].  Further,  a  company 
carries  on  business  where  its  head  office  is  situate : 


Jones  V.  Scottish  Accident  Insurance  Co,,  17  Q.  B.  D. 
421,  34  W.  E.  Dig.  150.  It  resides  where  its  head 
office  is.  The  Bcmk  of  Scotland  is  not  resident  in 
this  country.  Tbe  plaintiff,  too,  is  resident  in  Scot- 
Und,  and  the  cause  of  aoti(m  arose  there. 
Besidence  of  a  corporation  for  tlus  purpose  depends 
upon  whether  the  cause  of  action  aross  here.  A 
foreign  corporation  may  have  a  resideDce  here  in 
respect  of  business  transacted  here.  The  Bank  of 
Scotland  has  a  residence  here  only  for  the  purpose  of 
its  business  carried  on  here.  The  bank,  therefore, 
was  not  resident  here  in  respect  of  this  transaction, 
which  was  a  purely  Scottish  one.  There  was  there- 
fore no  jurisdiction  to  serve  the  bank  here. 

They  also  referred  to  Dunlop  Pneumatic  Tyre  Oo,  v. 
Adien  Oessellscha/t,  ike,  Co,,  50  W.  E.  226.  [1902] 
1  E.  B.  342. 

Cur,  adv,  vtdt* 

July  5.— Stirling,  L.J.,  read  the  judgment  of 
the  court  as  follows:  This  is  an  appeal  by  the 
plaintiff  from  an  order  of  Bruce,  J.,  made  in  chambers, 
affirming  an  order  of  the  mastsr,  setting  aside  the 
service  of  the  writ  on  the  defendant  bank.  The  writ 
is  by  James  Bowie  Logan  (describsd  as  residing  at 
Inverary,  in  the  county  of  Argyll)  against  the  bank 
(dcecribed  as  of  Bishopsgate-stroet,  in  the  City  of 
London),  James  Scott  (described  as  of  36,  Great  Tower- 
street,  in  the  City  of  London),  Eobert  Young  and 
George  Anderson*  (both  described  as  of  Edinburgh), 
and  claims  damages  for  fraudulent  conversion  and 
misrepresentation  in  floating  a  firm  of  James  Young 
&  Scms  into  a  limited  liakbility  company,  and  for 
fraudulent  misrepresentation  alleged  to  be  contained 
in  a  prospectus  of  James  Yoimg  &  Sons  (Limited) 
issued  by  the  defendants.  The  writ  was  served  on 
the  2nd  of  May,  1904,  on  the  manager  in  London  of 
the  London  branch  of  the  Bank  of  Scotland,  at  19, 
Bishopsp;ate-street,  where  the  defendants  ha?e  a  large 
office  with  the  name  Bank  of  Scotland  displayed  on 
brass  plates  on  the  outside  anl  at  the  eotrance,  and 
where  they  carry  on  the  business  of  bankers  with  a 
large  staff.  The  bank  was  incorporated  in  1695  by  au 
Act  of  the  Parliament  of  ScoUand,  which  is  stated  to 
have  been  recognized  and  confirmed  by  various  Acts 
of  the  Imperial  Parliament.  None  of  these  Acts 
contain  any  provision  as  to  service  of  process  on  the 
bank.  The  principal  office  is  at  Bdmburgh,  and 
there  all  the  board  meetings  are  held.  The  oases  of 
Newly  V.  Von  Oppen,  Haggin  v.  Comptoir  d^Escompie, 
and  La  Bowrgogne  show  that  a  foreign  corporation, 
which  carries  onbusiness  in  England,  may  be  sued  here, 
and  that  the  writ  may  be  servea  on  the  proper  officer  of 
the  corporation  here  in  accordance  with  ord.  9,  r.  8. 
For  the  purposes  of  this  rule  a  Scottish  corporation  is 
a  forei^  corporation ;  but  it  is  contended  that  there 
exists  m  the  language  of  the  rule  "  statutory  pro- 
vision regulatinjS  serrice  of  process,"  in  acc(»dance 
with  which  service  ought  to  have  been  made  at  the 
head  office  of  the  bank.  Undoubtedly  such  statutory 
provision  exists  in  some  cases,  as,  for  example,  in  the 
case  of  railway  companies,  into  whose  constitution 
the  provisions  of  the  Companies  Clauses  Act,  1845, 
bave  been  incorporated  (see  Palmer  v.  Caledonian 
Bailtoay  Co.);  and  also  in  the  case  of  oompanies 
formed  under  the  Companies  Act,  1862 :  see  Watkins 
V.  Scottish  Imperial  Insurance  Co,  In  both  these  cases 
the  statutes  provided  for  service  at  the  head  office  of 
the  company,  and  it  was  held  that  scffvica  at  a  branch 
office  within  the  jurisdiction  was  irregular,  the  proper 
course  being  to  obtain  leave  to  serve  the  writ  at  the 
head  office  out  of  the  jurisdiction  under  order  11.  No 
such  statute  applicable  to  banking  companies  has  been 

*  Youog  and  Anderson  had  not  been  served  with 
the  writ. 
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brought  to  onr  notice.  The  statute  relied  on  was 
46  &  46  Vict  a  77,  entitled  "  An  Act  to  amend  the 
lav  of  dtation  in  Scotland";  bat  when  that  Act  is 
examined  and  read  in  connection  witb  the  Citation 
Amendment  (Scotland)  Act  (34  &  35  Ytot  c.  42), 
referred  to  in  the  preamble,  it  is  found  to  relate 
ezdusiyely  to  process  issued  ftrom  the  courts  of  Scot- 
land, and  to  contain  no  provision  applicable  to  the 
seryioe  of  process  issumg  from  an  Boglish  court.  It 
seems  to  us  that  this  Act  does  not  constitute  a  statu- 
tory provision  regulating  the  service  of  process 
within  the  mesning  of  the  rule.  It  was  als9  said 
that  the  right  to  serve  a  foreign  corporation  carrying 
on  business  in  England  exists  only  when  the  cause 
of  action  has  arisen  in  Bngland,  and  therefore  does 
not  exist  in  the  present  case,  inasmuch  as  the 
cause  of  action  arose  in  SootUmd.  It  is  difficult  to 
see  why  this  should  be  so.  If  a  foreimer  is  found 
within  the  jurisdiction,  he  maj  be  servd  with  a  writ, 
although  the  cause  of  action  did  not  arise  in  England ; 
and  it  is  not  easy  to  see  why  there  should  be  a  differ- 
ence as  to  the  right  to  serve  a  foreign  corporation 
which  is  found  to  have  a  placa  of  businesi  and  to  be 
tradinff  In  this  country,  and  which  is  therefore  to  be 
treated  as  resident  here.  Further,  the  decided  cases 
do  not  support  this  coo tention .  Iq  Haggin  v.  Comptoir 
d^Esoomjie  the  action  was  brought  on  a  contract  made 
in  Paris,  and  in  La  Bourgogne  the  cause  of  action  was 
a  collision  on  the  hijgh  seas.  Lastly,  it  was  sail  to  be 
contrary  to  the  policy  of  the  law  tiiat  actions  of  this 
kind  should  be  brought  in  England  when  they  might 
bd  brooght  in  the  Scottish  courts,  within  whose  juris- 
diction the  defendant  bank  has  its  head  office,  aud 
the  defendants  Young  and  Anderson,  as  well  as  the 
plaintiff,  reside.  In  support  of  this  contention 
reference  was  made  to  ord.  11,  r.  2.  This  rule  relates 
to  service  out  of  the  jurisdiction,  and  must  receive 
careful  attention  when  any  application  for  that  pur- 
pose is  made  to  the  court,  as,  for  example,  if  leave 
should  be  sought  to  serve  the  defendants  Young  and 
Anderson  out  of  the  jurisdiction.  No  such  rule  applies 
where  service  is  made  within  the  jurisdiction.  If  the 
def  ondants  Young  and  Anderson  were  found  within 
the  jurisdiction,  we  plaintiff  would  be  entitled  to  serve 
them  with  the  writ  as  of  right,  and  without  atiy  leave 
obtained  from  the  court ;  and  in  the  oircumstsAces  of 
this  case  the  plaintiff  also,  in  our  oj^inion,  is  entitled 
to  serve  the  defendant  bank  as  of  right  and  without 
leave.  We  therefore  think  that  the  appeal  ought  to 
be  allowed,  and  that  the  orders  made  by  the  master 
and  the  judge  should  be  discharged. 

Appeal  ailowed. 

Solicitor  for  the  plaiatiff,  D,  W.  Drummond. 

Solicitors  for  the  defendant  bank,  Ashurst,  MorriSy 
Crisp,  &  Co. 


From  Ghan.  Dlv.  \ 

(Taughan  Williams,  Bomer,  and  [     June  20,  1904. 
Oozens-Hardy,  L.JJ.)  ) 

In  re  Spark's  Trusts. 
Spark  v.  Massbt.  (a.) 

Deed  —  Ccntimction  —  Settlement  ^  SqMration  deed  — 
Trust  for  children — Resumption  of  cokdbiiation— 
Continuing  validity • 

Appeal  from  decision  of  Eekewich,  J.  (52  W.  B. 
426,  [1904]  1  Ch.  461),  that  a  settlement  in  a  separation 
deed  in  favour  of  the  then  existing  children  of  the 
marriage  remained  in  force  although  the  parents  had 
resumed  cohabitation. 


(a.)  Beported  by  Pbroy  H.  Winfibld,  Esq., 
Barrister-at-Law. 


The  husband  appealed. 

Ward  ColdridgCy  for  the  husband. 

H.  Oreentvood,  for  the  trustee  of  the  deei. 

MosBop,  for  the  wife  and  children. 

The  appeal  was  compromised  as  follows : 

Thb  Court  (Vauqhan  Williams,  Bombr,  and 
CozBNS-EL^RDY,  L.  JJ.)  held  that  the  compromise  was 
for  the  bcDeftt  of  the  infant  respondents  and  approved 
it  on  their  behalf.  The  court,  with  the  consent  of  all 
other  parties,  and  by  way  of  compromise,  declared 
that  the  agreement  of  the  25th  of  February,  1893, 
was  to  bd  construed  as  if  the  trusts  in  favour  of  the 
children  were  extended  to  all  the  children  of  the 
marriage,  whether  born  before  or  after  the  separation, 
the  trustee  to  be  at  liberty  to  pay  the  costs  of  all 
parties  (his  ovm  as  beti^een  solicitor  and  client)  out  of 
the  fund. 

Solicitors,  J,  Campion  ;  Mossop  &  Rolfe. 


Vaughan  WillwLs,  Bamer,  and  ^^^y}J^A    ^^' 

Cozens-Hardy,  L.JJ.  )  ^""*- 

In  re  Prbtoria-Pibtbrsburg  Railway  Co. 
(Limited),  (a.) 

Company —  Winding    up —  Appeal  from   registrar    in 
chambers — Companies  ( Winding-up)  Rules,  1903,  r.  7. 

The  Court  of  Appeal  will  not  entertain  an  appeal 
direct  from  the  order  of  the  registrar  in  chambers  in  the 
windina  up  of  a  company.  Motion  to  discharge  such 
order  snould  be  made  before  the  judge. 

Appeal  by  the  liouidat^rs  of  the  Pretoria-Pieters- 
burg  Bailway  Oo.  (Liimited)  from  the  refusal  of  the 
registrar  in  chambers  to  order  Y.,  who  claimed  to 
prove  as  a  creditor  in  the  winding  up  of  the  company, 
to  give  security  for  costs. 

Younger,  K.C.,  and  E.  C.  Bischoff,  for  the 
liquidators. 

F,  H.  M.  Corbet,  for  Y.,  took  the  point  that  the 
legistrar  had  not  given  leave  to  appeal. 

Thb  Ooxtrt  (Yauohak  Wiluams,  Bomer,  and 
Cozbns-Hardy,  L.JJ.)  intimated  that  it  was  not 
satisfied  that  there  was  an  appeal  direct  to  it  from 
the  registrar,  and  that  it  would  hear  that  point  argued 
first. 

Younger,  KM.,  and  Bischoff.— Th^  court  c%n  vary 
its  orders  from  time  to  time :  Engel  v.  South  Metros 
politan  Brewing  and  BotUina  Co.,  40  W.  B.  282,  [1892] 

1  Oh.  442.  Counsel  had  fuUy  argued  the  present  case 
before  the  registrar,  and  io  Strong  v.  Carlyle  Press, 
41  W.  B.  404,  [1893]  1  Oh.  268.  where  counsel  had 
folly  argued  a  case  before  a  jadge  in  chambers, 
the  Oourt  of  Appeal  heard  an  appeal,  thouffh  the 
judge  had  not  certified  that  he  needed  no  further 
argument.  This  court  heard  an  appeal  direct 
from  the  resistrar.  In  re  Strand  Wood  Co.,  [1904] 

2  Oh.  1,  52  W.  B.  Dig.  26,  but  the  pomt  now 
raised  was  not  ts^eo.  It  is  understood  that 
there  Buckley,  J.,  refused  to  hear  an  application  to 
discharge  the  registrar's  order,  on  the  ground  that 
the  proper  course  was  to  go  direct  to  we  Oourt  of 
Appeal.  This  appears  to  be  the  learned  judge's  usual 
practice.  The  matter  is  now  governed  by  rule  7  of 
the  Oompanies  (Winding-up)  Bules,  1903.  The  result 
is  that  the  registrar  is  authorized  to  determine  any 

(a.)  Reported  by  Percy  H.  Winfield,  Esq., 
Barrister-at-Law. 
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matter  whiob  can  be  determined  in  ohambers,  onless 
the  judge  speoially  directs  to  the  contrary. 

Thb  Coubt  coosuUed  Baokley,  J.,  and 

YAuaHAN  Williams,  LJ.,  delivered  the  jadgment 
of  the  court :  We  are  of  opinion  that  when  a  matter 
h«8  been  before  the  registrar  in  chambers,  and  he  has 
m%de  an  order  grantiog  or  ref  osiog  the  application 
made  to  him,  those  who  da  lire  to  question  the  order 
should  move  befor-4  the  judge  to  discharge  it.  We 
Ottffht  not  to  entertain  an  appeal  direct  from  the 
order  of  the  registrar  upon  an  interlocutory  matter 
disposed  of  by  him  in  chambers.  Buckley,  J., 
wiu  entertain  a  motion  for  this  purpose.  There  has 
been  some  misapprehension,  for  Buosley,  J.,  informal 
us  that  it  has  not  bee  a  his  practice  to  refuse  to 
eotertain  motions  to  discharge  orders  made  by  the 
registrar  in  chambers.  We  make  no  order  ou  this 
appeal,  and  we  leave  the  costs  of  it  to  be  dealt  with 
by  Buckley,  J. 

Solidtors,  Bompaa,  BUchoff,  &  Co. ;  Cayley  <k  CayUy 


From  Chan.  Div.  \ 

(Vaughan  Williams,  Bomer,  and  |     June  16,  1904. 
Cozens-Hardy,  L.JJ.)  j 

BiDOXTT  V.  Fowlbb.  (a.) 

Vendor  and  purchaatr — Real  eatate — Payment  of  depoaii 
— Parcha4er*a  iniereat  in  land — Action  /or  readaaion 
— Compromiae — Payment  by  vendor  to  purchaaer — 
Judgment  creditor  of  purchaaer — Equitable  execution 
— Receiver — Security  perfected  after  compromiae. 

In  June,  1901,  a  purchaaer  under,  a  contract  for  aale 
paid  a  depoait  and  waa  let  into  poaaeaaion  of  certain  land. 
The  purchaaer  having  failed  to  complete  in  March,  1902, 
the  vendor  gave  him  notice  reacinding  the  contract  and 
forfeiting  the  depoait.  In  May  the  purchaaer  commenced 
an  action  for  return  of  the  depoait,  and  the  vendor 
counterdaimed  for  apecijic  performance.  In  Auguat, 
1902,  a  Judgment  creditor  of  the  purcJutaer  obtained  an 
order  appointing  himaelf  upon  giving  aecurity,  receiver 
of  the  rente,  Ac,  receivable  in  reapect  of  the  purchaaer* a 
iniereat  in  the  land  in  queation.  Notice  of  the  order  waa 
aerved  on  the  vendor,  and  it  waa  regiatered  under  the 
Land  Ohargea  Regiatration  and  Searchea  Ad,  1888,  and 
the  Land  Uhargea  Act.  1900,  but  the  creditor  did  not 
perfect  hia  aecurity  as  receiver  till  May,  1903.  In 
January,  1903,  the  action  between  the  purchaaer  and  the 
vendor  wcu  compromiaed,  a  conaent  order  being  made  for 
readaaion  of  the  contrad  and  delivery  up  of  poaaeaaion  by 
thepurchciaer  on  payment  to  him  by  the  vendor  of  £110. 
The  judgment  creditor  then  commenced  an  adion  againat 
the  vendor,  claiming  to  have  a  lien  on  the  land  for  the 
amount  of  hia  judgment  debt,  and  alao  daiming  payment 
of  the  judgment  debt  by  the  vendor. 

Held,  Vuit  t^  £110  waa  not  paid  to  the  purchaaer  in 
reaped  of  any  intered  that  he  had  in  the  land,  but  on  the 
baiia  that  Ke  had  no  iutereat  in  it.  Conaequently  the 
action  mudfail* 

Deciaion  of  Farwell,  J.,  affirmed. 

This  was  an  appeal  from  a  decision  of  Farwell,  J. 
(nrported  [1904]  1  Cb.  658). 

On  the  14th  of  June,  1901,  the  defendant  Fowler 
agreed  to  sell  to  one  Greea  certain  freehold  preoiises 
known  as  Oakldgh  Lodge,  Sunbury,  for  £2,850,  the 
purchase  to  be  completed  ou  the  29th  of  September 
following.  Green  paid  £300  to  the  defendant  as  a 
deposit  in  part  payment  of  the  purchase-money,  and 
was  let  into  immediate  possession  of  the  premises. 

(a.)  Beported  by  J.  I.  SlTBLiKa,  Esq.,  Barrister- 
at-Law.  I 


On  the  8th  of  March,  1902,  the  defendant  gave 
Green  formal  notice  rescinding  the  agreement  and 
forfeiting  the  deposit,  and  on  the  29th  of  May, 
1902,  Ghreen  commenced  an  action  of  Green  ▼.  Fowler, 
agiinst  the  defendant  claiming  return  of  the  deposit, 
to  which  the  defeadaut  counterdaimed  f<Mr  specific 
performance. 

Oa  the  1st  of  July,  1902,  the  plaintiff  Bidout,  in  an 
action  in  the  King's  Bench  Division  of  Ridout  v. 
Green,  recovered  judgment  against  Green  for  £55 
and  costs  and  such  costs  were  subsequently  taxed 
at  £100  7s. 

On  the  8th  of  August,  1902,  Bidout  was  appointed 
receiver  in  his  action  of  Ridout  v.  Green  (apon  first 
giving  security  in  the  usutl  way)  to  receive  the  rents, 
profits,  and  moneys  receivable  in  respect  of  Green's 
interest  in  the  premise?,  Oakleigh  Lodge,  Sunbury. 

On  the  9th  of  August,  1902,  Bidout  served  Fowltr 
with  notice  of  his  receivership  order  of  the  8th  of 
August,  1902,  and  also  duly  registered  it  under  the 
Land  Charges  Begistration  and  Searches  Act,  1888, 
and  the  Land  Charges  Act,  1900. 

On  the  16tii  of  January,  1903,  an  order  was 
made  by  consent  in  the  action  of  Green  v.  Fowler, 
by  which  the  contract  of  the  14th  of  June,  1901, 
was  rescinded,  and  Green  on  payment  to  him  of 
£110  delivered  up  possession  of  the  premises  to 
Fowler.  Bidout  completed  lus  seourity  as  receiver  in 
May,  1903,  and  then  commenced  the  present  action 
against  Fowler,  claiming  a  declaration  that  by  virtue 
of  the  order  of  the  3rd  of  August,  1902,  and  under 
the  circumstances,  he  was  entiUed  to  a  lien  or  charge 
upon  the  said  premises  for  securing  payment  to  him 
of  the  said  sum  of  £155  7s.  and  interest  thereon  at  4 
per  csnt.  per  annum  from  the  1st  of  July,  1902 ;  and 
he  also  claimed  p^ayment  by  the  defendant  of  said  sum 
of  £155  7s.,  and  interest  as  aforesaid. 

Farwell,  J.,  held  tiiat  Green  was  never  possessed 
of  any  estate  in  the  land  on  which  Bidout's  order  b^ 
way  of  equitable  execution  could  have  operated.  Od 
also  held  thatL  Bidout  not  having  perfect^  his  security 
as  receiver  tul  after  the  compromise,  had  no  claim 
in  respect  of  the  £1 10.  He  accordingly  disoiissed  the 
action. 

The  plaintiff  appealed. 

Bramwell  Davia,  E.G.,  and  Croaafield,  for  the  appell- 
ant.— On  payment  of  the  deposit  Green  acquired  an 
interest  in  the  property:  see  Roae  v.  Wataon,  12 
W.  B.  585.  10  H.  L.  C.  672,  and  WhUbread  v.  WaU,  50 
W.  B.  442,  [1902]  1  Cb.  835.  Tnis  interest  was 
bound  by  the  order  for  equitable  execution,  and  the 
£110,  having  been  paid  in  order  to  purchase  tills 
interest  of  Green,  ought  to  belong  to  the  present 
plaintiff,  and  the  fact  that  he  had  not  perfected  his 
security  at  the  date  of  the  compromise  maJces  no 
difference. 

W.  F.  Weibater,  for  the  respondent,  was  not  called 
upon  to  argue. 

YAxraHAif  Williams,  L.  J.— It  has  been  said  that 
the  agreement  under  which  the  £110^  was  paid  to 
Ghreen  was  an  '*act  of  oblivion."  But  we  cannot 
shut  our  eyes  to  the  facts  of  the  case.  It  was  said 
that  on  proof  of  the  existence  of  the  contract  for  the 
purchase  of  the  property,  the  payment  of  the  deposit 
and  the  lapse  of  the  time  fixed  for  completion 
without   the  purchaser  completing   or   offering  to 

gay  the  balance  of  the  piut)hase- money,  Green, 
aving  paid  the  deposit,  would  be  entitied  to  judg- 
ment in  an  action  for  the  return  of  the  deposot, 
because  the  onus  would  be  on  the  defendant  in 
such  action  to  prove  the  reason  for  the  non-com- 
pletion of  the  contract.  I  cannot  agree.  I  think  that, 
wherever  the  onus  originally  was,  on  proof  of  the 
above  facts  there  would  be  sufficient  to  throw  upon 
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In  rb  Glabbon  (an  Infant). 


High  Court. 


the  purohiser  the  oaas  of  proviag  the  oause  of  Don- 
completioo.  The  plaintiff,  who  has  obtained  this  order 
for  uie  appointment  of  a  receiver  and  has  registered 
it,  says  that  he  is  entitled  to  have  the  £110  which  was 
p«id  to  Gkeen  under  the  agreement  between  him  and 
F  iwler  treated  as  the  purchase -money  of  an  interest 
which  Ghreen  had  in  the  land.  If  the  plaintiff  had 
proved  that  Green  had  an  interest  in  the  Und,  and  thst 
tne  £110  was  pud  for  that  intereit,  the  plaintiff 
would  have  been  entitled  to  succeed  in  this  action. 
Bat  he  has  not  proved  that.  S?  far  from  proving 
that  the  £110  was  paii  as  the  price  of  an  interest 
wbich  Green  had  in  the  land,  it  is  plain  that  the 
settlement  took  place  on  the  basis  that  Green 
hai  no  interest  at  all,  that  he  was  in  default 
and  bad  no  right  to  a  return  of  the  deposit.  The 
vendor  desired  to  resaiu  immediate  possession  of 
the  property,  and  the  £110  was  the  price  paid  to  get 
Green  out  of  possession.  In  my  opinion  the  appeal 
fail«,  and  should  be  dismissed  with  costs. 

BoMER.  L.J. — I  affree.  The  plaintiff  has  entirely 
failed  to  prove  that  the  £110  was  paid  by  Fowler  to 
Green  in  respect  of  any  interest  which  he  had  in  the 
property.  On  that  short  ground  the  appeal  must 
fill. 

Cozbxs-Hardt.  L.J.— I  agree. 

Solicitors,  A»  Pope;  Smith,  Fawdon,  &  Low,  for 
Bontt  Bournemouth. 


W^  Court  of  9u0tice. 

Fi?weU?j:)  Jul,  26,  1904. 

In  re  Clabbon  (an  Infant),  (a.) 

Poor  Law — Pauper  infant'- Legacy — Co^tof  maintenance 

—Statute  of  Limitations— Poor  Law  Act,  1849  (12  <fe 

13  Vict,  c.  103).  8.  16. 

Where  a  pauper  in/ant  uxu  chargeable  to  the  guardians 
of  the  poor,  and  became  entitled  while  so  chargeable  to  a 
legacy  under  a  will. 

Held,  thai  the  guardians  were  not  limited  to  the 
reoovery  of  the  cost  of  one  year*s  maintenance  by  section 
16  of  the  Poor  Law  Act,  1849,  but  could  recover  the 
amount  expended  in  mairUaining  the  infant  during  a 
period  of  six  years. 

Adjourned  summons. 

The  infant,  Frederick  William  Clabbon,  who  Wds 
bom  on  the  9kh  of  October,  1889,  became  charge- 
able to  the  Guardians  of  the  Poor  in  St.  Mary, 
Islington,  on  the  29th  of  June,  1897,  and  remained 
so  dupeable  up  to  the  date  of  this  summons. 

Under  the  will  of  his  grandfather,  William 
Glabbon,  the  said  infant  became  entitled  to  a  legacy 
and  a  share  in  residue,  amounting  together  to  a  sum 
of  £270. 

This  summons  was  taken  out  by  the  olerk  to  the 
guardians  of  St.  Hary,  Islington,  suing  as  the  n^^xt 
friend  of  the  said  infant,  asking  that  a  sum  of  £83. 
being  the  amount  disbursed  by  the  said  guardians 
in  mainti^ing  the  said  infant  during  a  j^nod  of  six 
years  immediately  preceding  the  date  of  this  summons, 
miffht  be  paid  to  them  by  the  executor  of  the  said 
win,  who  had  been  made  a  respondent. 

The  question  to  be  decided  was  whether  the 
guurdians  could  recover  the  cost  of  maintenance  for 
the  full  term  of  six  years  or  whether  they  were 
Umited  to  the  recovery  of  the  cost  of  one  year's  main- 
tenance under  section  16  of  the  Poor  Law  Act,  1849. 

(a.)  Reported   by  H.   Woloott  .Warnbr.    Esq., 
Banister-*at-Law 


That  section  provides  as  follows:  i^'When  any 
pauper  shall  have  in  bis  possession  or  belonging 
to  him  any  money  or  valuable  aeoority  for 
money,  the  guardians  of  the  union  or  parish  within 
which  such  pauper  is  oharg^bie  may  take  and 
appropriate  so  much  of  such  money,  or  the  produce 
of  such  security,  or  recover  the  same  as  a  debt  before 
any  local  court,  as  will  reimburse  the  aaid  guardians 
for  the  amount  expended  by  them,  whether  on  behalf 
of  the  common  fund  or  of  any  parish,  in  relief  of 
suoti  pauper  during  the  period  of  twelve  months 
pior  to  such  taking  and  appropriation,  or  prior  to 
Auch  proceeding  for  the  recovery  thereof,  as  the  case 
may  be." 

Davey,  for  the  applicant. — An  infant  mu%t  pay  for 
neoe»stiri«s  sapplipj  to  him  duriog  his  minority  {In  re 
Rhodes,  38  W.  B.  385,  44  Ch.  D.  94).  and  the  common 
law  right  to  recover  debts  so  incurred  during  a  period 
of  six  years  is  not  limited  by  section  16  of  the  Poor 
Law  Act,  1849.  The  remedies  given  by  that  section  to 
guardians  of  the  poor  are  in  addition  to,  and  not  in 
substitution  of,  their  common  law  rights. 

West  Ham  Union  v.  Pearson,  62  L.  T.  638,  38  W.  B. 
D  g.  49,  was  also  cited. 

Paterson,  for  the  executor.— The  right  of  guardians 
to  recover  expenses  in  respect  of  maintenaQoe  of  a 
pauper  is  limited  by  the  section  to  a  period  of  one 
year.  They  have  a  statutory  duty  to  provide  for 
paupers  and  c  tnnot  exercise  the  common  law  right : 
In  re  Webster,  27  Ch.  D.  710,  and  In  re  Newbegin,  36 
Cb.  D.  477. 

Farwell,  J.,  in  giving  judgment,  sud :  This  case 
is  covered  by  the  authorities  tl^t  have  been  cited.  I 
do  not  agree  that  a  pauper  who  gets  relief  to  keep 
him  alive  takes  that  rehef  as  a  right,  so  that  he 
cannot  subsequently  be  sued  if  he  acquires  money,  as 
has  happened  in  the  prfseot  case.  The  question  was 
decided  in  West  Ham  Union  v.  Pearson,  62  L.  T.  638, 
38  W.  B.  Dig.  49,  where  Frj,  L.J.,  said:  **The 
question  is  whether  the  defendant  is  liable  for  these 
expenses,  expenses  which  were  properly  incurred  for 
the  benefit  of  the  defendant.  I  think  he  is  so  liable, 
and  I  base  my  decision,  not  upon  the  Lunacy  Acts, 
but  simply  upon  the  common  law  liability  on  the  part 
of  the  defendant  to  repay  the  expenses  necessarily 
incurred  for  the  benefit  of  the  defendant  himself." 
And  in  that  case  Mathew,  L.J.,  concmrred;  he  said: 
'*  It  has  been  abundantly  proved  here  that  this  man 
was  not  in  a  fit  state  to  protect  himself,  that  these 
expenses  were  necessaries,  and  that,  therefore,  the 
defendant  is  liable  for  them." 

At  common  law  an  infant  is  liable  for  necessaries 
for  six  yeard.  The  question  is  whether  section  16  of 
the  Poor  L%w  Act,  1849,  limits  such  liability  to  one 
year.  It  is  difficult  to  imagine  why  it  should,  and 
the  words  of  the  statute  do  not  bear  that  construc- 
tion. The  section  provides  two  additional  remedies — 
first,  it  gives  guardians  additional  security  on  any 
property  a  pauper  may  have ;  and  secondly,  a  right 
to  recover  expenses  in  a  summary  manner.  It  does 
not  touch  their  common  law  rights.  It  would  require 
special  words  to  limit  those  rights. 

If  it  had  not  been  for  the  dictum  of  Ohitty,  L.J., 
ill  In  re  Newbegin,  36  Ch.  D.  477,  the  question  would 
not  have  been  open  to  d  lubt,  but  the  dictum  there 
was  not  necessary  for  the  point  to  be  decided  in  that 
case;  the  case  was  decided  under  another  Act  of 
Parliament  and  it  is  not  binding  on  me.  The  result 
is  that  the  executor  must  pay  to  the  guardians  the 
sum  asked  for  by  this  summons. 

Solicitors  for  the  applicant,  Samuel  Price  <£;  Sons, 

Solicitors  for  the  respondent,  Crostfield,  Cashing, 
\d:  Wheldon. 
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Chan.  Diy.  | 
Buckley,  J.  ) 


July  21,  1904. 


In  re  Georob  Routledgb  &  Sons  (Limited). 
Hummel  v.  Gbobqb  Routledgb  &  Sons 
(Limited),  (a.) 

Company — Debenture -^Seri^ — Transfer  of  some  dthen- 
tares  to  company — Subsequent  transfer  by  company — 
ValidUy. 

A  limited  company  duly  issued  a  series  of  debentures, 
each  of  which  wets  to  rank  pari  pus  a  with  the  others. 
Certain  of  these  debentures  were,  for  value,  transferred 
to  the  company  itself,  and  afterwards  re-transferred, 
likewise  for  value,  by  the  company  to  other  persons. 

Held,  that  the  debentures  so  dealt  with  did  not  rank 
pari  passu  with  the  other  debentures  of  the  same  series. 

Further  consideration. 

Tiiis  was  the  further  consideration  of  an  action 
brought  by  the  plaintiffs  on  behalf  of  themselvei  and 
all  other  holders  of  first  mortgage  debentures  of 
George  Boutledge  &  Sons  (Limit<^),  against  the  com- 
pany. 

The  company  was  registered  on  the  9  th  of 
November,  1889. 

By  article  5  (^  of  their  articles  of  association 
their  objects,  among  other  things,  were  to  issue 
first  mortgage  deb^tures  for  an  aggregate  sum 
of  £75,000,  carr^ring  interest  at  £5  per  cent.,  and  if 
necessary  or  desirable  at  any  time  to  renew  any  of 
such  first  mortgage  debentures;  but  the  company 
was  not  to  have  power  at  any  time  during  the 
existence  of  any  first  mortgage  debenture  so  created, 
or  any  first  mortgage  debentures  issued  in  renei^al 
thereof,  to  grant  any  mortgage  or  charge  of  any 
kind  which  should  have  priority  over  or  rank  with 
the  mortgage  or  charge  created  by  such  first  mortgage 
debentures. 

By  article  107  (7)  the  directors  were  empowered 
from  time  to  time  to  borrow  for  the  purposes  of  the 
company  such  sums  of  money  as  they  might  think 
proper,  and  they  might  secure  the  repaymeut  of  any 
moneys  so  borro?red  and  the  interest  thereon  by 
mortgage  of  the  whole  or  any  part  of  the  company's 
property  including  capital,  whether  called  up  or  not, 
or  after  the  registration  of  the  company,  by  the  issue 
of  mortgage  or  other  debentures,  or  bonds,  or  upon 
such  other  security  and  upon  such  terms  as  they 
mi^ht  tbink  fit,  and,  in  particular,  might  after  the 
registration  of  the  company  create  £st  mortgage 
debentures  for  an  aggregate  sum  of  £75,000,  carry- 
ing interest  at  £5  per  cent,  which  should  have 
priority  over  all  other  mortgages  or  securities  of  the 
company. 

On  the  7th  of  January,  1890,  the  company  issued 
750  first  mortgage  debentures  to  secure  the  aggregate 
sum  of  £75,000  with  interest  at  5  per  oent.  Bach 
debenture  purported  to  charge  by  way  of  floating 
security  the  undertaking  of  the  company,  and  aU 
property,  whatsoever  or  wheresoever,  present  and 
future,  of  the  company  with  the  payment  of  the 
principal  money  and  interest. 

The  conditions  subject  to  which  the  debentures 
were  issued  were  stated  to  be,  amoogst  others  : 

(1)  The  debenture  was  ooe  of  a  series  of  like 
debentures  limited  to  the  sum  of  £75,000  issued  or  to 
be^  issued  by  the  company.  Toe  debentures  of  the 
said  series  were  to  rank  pari  passu  as  a  first  charge  on 
the  property  and  assets  of  the  company,  without  any 
preference  or  priority  over  one  another,  and  such 
charge  was  to  be  a  floating  security,  but  so  that  the 

(a.)  Reported  by  H.  L.  Ormistok,  Esq.,  Barrister- 
at-Law. 


company  was  not  to  be  at  liberty  to  create  any  mort- 
gage or  charge  in  priority  to  the  said  debentures. 

(3)  The  company  was  to  keep  a  register  of  the 
holders  for  the  time  beiog  of  the  debentures. 

(4)  Every  transfer  was  to  be  in  writine  under  the 
hand  of  the  registered  holder.  The  tranif er  and  the 
debentures  Were  to  be  delivered  at  the  office  of  the 
company,  and  thereupon  the  transfer  was  to  be 
registered. 

(5)  The  registered  holder  was  for  all  purposes  to  be 
regarded  as  exclusively  entitled  to  the  benefit  thereof, 
and  the  company  was  not  to  be  bound  to  enter  on  the 
register  notice  of  any  trust  or  to  recognize  any  right 
in  any  other  person. 

(10)  The  company  was,  on  the  1st  of  October,  1896 
and  on  the  1st  of  October  in  every  subsequent  year,  to 
redeem  one-tenth  of  the  debentures. 

(15)  The  company  might  at  any  time  ^rior  to  the 
1st  of  October,  1896,  postpone  for  a  period  not  ex- 
ceeding five  years  the  commencement  of  the  redemp- 
tion of  the  debentures. 

At  various  dates  after  the  issue  of  the  debentures, 
but  all  prior  to  the  1st  of  October,  1896,  the  company 
bought  in  the  market  sixteen  of  this  series  of  deben- 
tures, whereby  the  aggr^^te  sum  of  £1,600  had 
been  secured.  These  deboitures  were  transferred  to 
the  company  in  the  usual  way. 

Subsequently,  but  at  dates  prior  also  to  the  1st  of 
October,  1896,  the  company,  for  value  received,  pur- 
ported to  transfer  these  same  debentures  to  persons 
who  were  now  the  holders  of  them. 

At  the  trial  of  the  action  it  was  admitted  that  the 

Slaintiff  and  bXL  other  the  holders  of  mortgage 
ebentures  of  the  company  of  the  same  issue  as  the 
plaintiff's  debentures  vrere  entitled  to  a  charge  upon 
the  undertaking  of  the  company. 

Judgment  to  that  effect  was  accordingly  pronounced 
on  the  9th  of  August,  1900.  Certain  accounts  and 
inquiries  were  by  the  judgment  ordered  to  be  taken 
and  made. 

By  his  certificate,  dated  the  23rd  of  Februtry,  1904, 
the  master  certified  that  he  h*d,  in  the  third  part  of 
the  first  schedule  thereto  set  forth  the  names  of 
certain  claimants  to  hold  debentures  of  the  issue  of 
the  7ch  of  January,  1890  (being  the  holders  of  the 
above-mentioned  sixteen  debenture»).  He  reserved, 
however,  for  the  consideration  of  the  court,  the  ques- 
tion whether  these  claimants,  or  any  of  them,  were 
entitled  to  be  treated  as  the  holders  of  these  deben- 
tures. 

It  was  admitted  that  the  assets  of  the  company 
char^^ed  l^  the  debentures  of  this  series  were  not 
sufficient  to  pay  the  amounts  secured  by  them  in  fuIL 

The  plaintiffi  took  out  a  sum  mens  asldng  that  the 
action  might  be  heard  on  further  consideration,  and 
that  an  order  mi^ht  be  made  in  theterms  of  accom- 
accompanying  minutes. 

The  minutes  contained  a  declaration  that  the 
respondents,  the  claimints  of  the  sixteen  debeaturei, 
were  not  entitled  to  be  treated  as  holders  of  first 
debentures  of  the  company  in  respect  of  the  deben- 
tures daimbd  to  be  held  by  them. 

J,  K.  Young  {Astbury,  K.C,  with  him),  for  the 
plaiuUffd.— The  debentures  held  by  the  respondent 
debenture-holders  are  bad.  A  mortgagor  cannot  set 
up  his  own  incumbrance  against  any  other  incum- 
brancer :  WaUs  V.  Symes,  1  D.  M.  &  G.  240,  244;  Otter 
V.  Lord  Vaux,  5  W.  B.  188,  6  D.  M.  &  G.  638.  It  is 
only  where  **the  opener  of  an  estate  pays  charges 
on  the  estate  which  he  is  not  persommy  liable  to 
pay  "  that  the  question  whether  those  charges  are 
to  be  kept  alive  for  his  benefit  cui  arise:  Thome 
V.  Cann,  [1895]  A.  C.  11,  18,  43  W.  R.  Dig.  121 
I  (per    Lord    Macnaghten) ;    Adams    v.    AngeU,    6 
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Oh.  D.  634,  and  Thome  ▼.  Cann,  where  it 
hdd  that  the  oharget  were  kept  alive,  were  cases 
of  parchasem  of  property  subject  to  charges  not 
created  by  them.  That  is  not  this  case.  The  condi- 
tions subject  to  which  these  debentures  were  issued 
do  not  relieve  the  holders  from  equities  attaching  to 
them.  The  position  of  the  respondent  debenture- 
holders  is  that  of  purchasers  of  a  chose  in  action  with 
notice  of  a  defect  in  title,  if,  indeed,  notice  is  required 
at  all.  Again,  the  subsequent  transfers  of  the  deben- 
tures by  the  company  cannot  be  treated  as  a  re-issue, 
for  the  company  nad  no  power  to  re-issue  debentures 
before  the  Ist  of  October,  1896,  and  would  be  pre- 
vented from  so  doing  by  the  conditions  relating  to 
redemption.  The  plaintifb  are  not  estopped  from 
disputiog  the  validity  of  the  debentures  held  by  the 
respondent  debenture-holders :  Motvatl  v.  Ccutle  Steel 
and  Iron  Worhe  Co.,  34  Oh.  D.  68,  35  W.  R.  Dig.  82. 

Earle,  for  certain  of  the  respondent  debenture- 
holders. — ^In  the  present  case  there  never  was  any 
intention  that  merger  should  take  place.  [Buckley. 
J.,  referred  to  Ashbumer  on  Mortgagi>8,  p.  475.] 
Thome  v.  Chnn  and  Liquidation  EatcUes  Purchase  Co, 
V.  Willoughhy,  46  W.  E.  589,  [1898]  A.  0.  321,  are 
strongly  in  my  favour.  [Buoklby,  J.— In  neither 
case  was  the  person  who  paid  off  the  charge  liable  to 
pay  the  debt]  Secondly,  assuming  that  the  original 
debmtures  had  merged,  the  company,  which  had 
power  to  issue  debentures  of  the  series  in  question, 
purported  to  give  debentures ;  although  those  deben- 
tures may  be  bad  in  point  of  form,  the  holders  are 
equitable  mortgagees,  and  ought  to  be  allowed  to 
rank  part  poMu  with  the  debenture-holders  represented 
by  the  plaintiffs :  In  re  Queensland  Land  and  Coal  Co»t 
42  W.  B.  600,  [1894]  3  Oh.  181. 

Buckmaster,  K.C.,  and  Ashworth  James,  f  jr  other 
respondents  in  the  same  interest. — ^The  company  had 
power  to  issue  debentures  to  secure  £76,000.  Sup- 
posing that  they  had  issued  a  debenture  to  secure  a 
loan,  and  had,  on  paying  off  the  loan,  recovered 
possession  of  it ;  if  they  had  re-issued  it,  such  re-issce 
would  have  been  valid.  Why  should  the  position 
be  altoed  becutuse  they  have  employed  different 
machinery— viz.,  that  of  transfer  and  retransferP 
The  mere  fact  that  the  debentures  c  ^ntain  a  covenant 
to  pav  is  not  fatal  to  the  contention  that  the  security 
was  mtended  to  be  kept  alive.  la  this  respect  the 
ca^e  is  net,  in  principle,  different  from  Capital  and 
Counties  Bank  v.  Bhodes,  51  W.  B.  470,  [1903]  1  Oh. 
631.  It  would  be  contraTy  to  Stevens  v.  Mid- Hants 
Railway  Co,,  21  W.  B.  858,  8  Ch.  App.  1064,  that  we 
should  lose  our  secarity. 

Arthur  Sims,  for  other  respondents  in  tho  jame 
interest. 

BuoKLEY,  J.— I  should  have  thought  that  this  case 
was  unarguable.  I  have  heard  argument  upon  it,  and 
I  am  stiU  of  opinion  that  it  is  un'irga^ible.  The 
company  had  power  to  issue  debentures  to  secure 
sums  up  to  the  aggregate  amount  of  £75,000,  each 
debemture  ranking  pari  passu  with  the  others.  The 
debentures  are  in  the  usual  form.  There  is  a  covenant 
to  pay  the  principal  when  it  becomes  due,  and  in  the 
meantime  to  pay  interest  on  the  same.  There  is  also 
a  charge  by  way  of  floating  secarity  on  the  under- 
taking and  assets  of  the  company.  Amongst  the 
conditions  there  is  one  that  a  register  of  debenture- 
holders  shall  be  kept,  in  which  every  transfer  is  to  be 
entered.  What  htm  happened  is  this.  The  company 
issued  all  the  debentures,  and  the  names  of  the 
debenture-hcdders  were  entered.  Subsequently,  the 
company  bonsrht  in  the  market  some  of  its  own 
delmitures.  Upon  those  purchases  this  took  place. 
The  debenture-holder  executed  to  the  company  itself 


a  transfer  in  common  form — *'  I  of 

in  consideration  of  the  sum  of  £  paid  to  me  by 
Geo.  Boutledge  &  Sons  (Limited)  (hereinafter  called 
the  transferee)  do  hereby  bargam,  sell,  assign,  and 
transfer  to  the  transferee  the  debenture  of  and  in  the 
undertaking  called  Qteo,  Boutledge  ft  Sons  (Limited)." 
The  debenture,  having  been  delivered  at  me  office  of 
the  company  for  registration,  was  then  stamped  on 
the  back  with  a  rubber  stamp  which  bore  the  words : 
"  This  bond  was  transferred  18      ,  from 

to  ."    This  form  was  filled  up  in  the  case  of 

each  transfer.  In  the  case  of  the  debenture  which  is 
before  me  there  is  a  record  of  its  transfer  from 
Edward  Kinder  to  G.  W.  Davis,  and  from  G.  W. 
Davis  to  the  company  in  1893.  Then  they  made  an 
entry  in  the  register  of  holders  of  debentures — **  Geo. 
Boutledffe  &  Sons  (Limited)  are  the  registered  holders 
of  this  debenture."  Now,  what  is  the  effsct  of  this 
transaction  P  The  company  has  become  the  assignee 
of  its  own  debt,  and  has  become  bound  to  pay  itself 
£100  and  interest;  and  it  has  also  become  the 
assignee  of  its  own  undertaking  to  pay  its  own  debt, 
and  of  a  charge  upon  its  own  property  to  secure  the 
payment.  The  result,  to  my  mind,  is  that  the  debt  is 
absolutdy  gone ;  a  man  cannot  be  the  assignee  of  his 
own  debt  and  a  mortsa^ee  of  property  of  which  he  is 
also  mortgagor.  And,  inasmuch  as  the  debt  is  gone, 
the  security  is  also  gone. 

Sabsequently  the  company  transferred  these 
debentures.  The  transfer,  ag^n,  is  in  the  common 
form.  The  debenture  was  again  stamped  on  the 
back,  <<This  bond  was  transferred  October  28th, 
1903,  from  Geo.  Boutledge  &  Sons  (Limited)  to  W.  F. 
Narraway  and  0.  Gow,"  and  their  names  were  put 
on  the  register  in  respect  of  the  debenture.  To 
my  mind  that  operation  had  no  effect;  W.  F. 
Narraway  and  0.  Gow  were  transferees  of  nothing. 
There  was  no  debt  in  existence,  and  no  security  m 
ezisteuce  at  the  date  of  the  transfer  to  them. 

A  second  argument  is  raised  on  this  question.  It 
is  said,  and  quite  truly,  that  when  the  person  who 
took  the  transfer  from  the  company  paid  his  money 
for  it,  he  thought  t^at  what  was  bemg  transferred  to 
him  was  a  debenture  forming  part  of  the  £75,000 
series.  But  it  is  also  said  that  the  company  was 
bound  to  give  effect  to  that  which  was  the  real 
bargain  between  the  parties  by  icsuing  to  him  a  new 
debenture,  if  tixis  transaction  aid  not  result  in  giving 
him  such  a  security.  Was  there  such  a  contract  ?  To 
my  mind  there  was  not.  To  take  an  example.  Suppose 
it  to  be  a  condition  of  this  issae  that  a  debenture 
is  not  to  be  assignable  free  from  equities.  A  transferee 
of  such  a  debenture  has  got  that  to  which  there  are 
attached  equities  subsisting  at  the  date  of  the  transfer, 
as  l>etween  the  company  and  the  debenture-holders. 
He  will  get  something  to  which  equities  are  attached, 
equities,  that  is  to  say,  which  are  attached  to  the 
debt.  The  contention  of  the  respondents  muit  be, 
not  that  he  is  necessarily  an  assignee  of  the  debt,  but 
that  he  is  a  person  who,  if  he  does  not  set  that  whioh 
is  nominally  assigned  to  him,  is  entitled  to  get  a  new 
thing  which  is  to  be  free  from  equities.  But  he  has 
not  bargained  for  that.  He  has  made  a  bargain  by 
whioh  he  is  to  get  something  which  has  become  a 
dead  thing.  It  is  true  that  he  has  not  paid  his 
money  in  that  expectation,  but  that  is  all  that  he  has 
got.  There  is  no  contrast  between  him  and  the  com- 
pany, except  that  he  is  to  get  an  assignment  of  this 
debenture.  The  second  ground  on  which  the  argument 
for  the  respondent  is  put  therefore  fails. 

I  agree  that  if  there  is  a  contract  that  a  person  is 
to  have  a  loan  on  the  terms  that  the  lender  is  to  have 
a  binding  security,  and  he  does  not  get  that  which  he 
has  contracted  to  have,  he  has  the  right  to  be  placed 
in  the  same  position  as  if  he  had  got  it.    ^"*  ***'- 
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loan  was  different  It  was  not  made  on  the  terms 
that  there  should  be  issaed  to  the  lender  a  particnlsr 
security,  but  that  there  should  be  transferred  to  him 
somethiDg  which  was  not  a  security,  something  which 
the  company  had  not  got,  and  could  not,  therefore, 
transfer  to  him.  I  think  that  these  debentures  ceased 
to  be  securities,  and  I  declare,  therefore,  that  they  do 
not  rank  pari  paiau  with  the  ot^er  debentures  of  the 
same  issue. 

Solicitors,  B.  8.   Taylor,  Son,  «t  Humbert ;    H.  J. 
Mannings;  Beaton  Taylor  ;  Nathaniel  Reynnidi, 


April  22 ;  May  9, 
1904. 


K.  B.  Div. 

(Lord  Alverstone,  L.O.J.,  and 

Wills  and  Keonedy,  JJ.) 

Rainbow  v.  Howkins.  (o.) 

Auctioneer — Public  auction — Sale  of  cJiattel  of  value 
eocceeding  £10 — No  signed  **  note  or  memorandum  *'  of 
contract — Action  for  refusal  to  deliver — Liability  of 
audioneer^Sale  of  Goods  Act,  1893  (56  &  57  Vict. 
c.  71),  8.  4. 

The  defendant,  who  was  an  auctioneer,  woe  instructed 
by  the  oumer  of  a  pony  to  put  it  up  for  sale  (U  a  public 
auction  with  a  reserve  price  of  £26.  At  the  auction  the 
defendant  ptU  the  pony  up  for  sale  and  disclosed  the 
owner*s  name,  but,  forgetting  his  instructions  as  to  the 
reserve  price,  orally  announced  thcU  the  pony  would  be 
sold  witJiout  reserve.  The  plaintiff  bid  Jifteen  guineas, 
and  being  the  highest  bidder  the  pony  was  knocked  down 
to  him.  The  defendant  made  no  note  or  memorandum 
in  writing  of  the  sale  in  his  book.  Immediately  after  the 
sale  the  defendant  discovered  and  informed  the  plaintiff 
that  he  had  made  a  mistake  in  offering  the  pony  for  sale 
without  reserve,  and  he  thereupon  put  it  up  for  sale 
again,  when  it  was  bought  in  for  seventeen  guineas.  In 
an  action  brought  by  the  plaintiff  for  the  delivery  up  of 
the  pony,  or,  alternatively,  for  damages  for  breach  of 
warranty  of  authority  by  the  defendant  to  sell  it  without 


Held,  (1)  that  the  value  of  the  pony  being  more  than 
£10  the  action  failed  by  reeuon  of  the  absence  of  a  written 
memorandum  or  note  of  the  sale  in  accordance  with 
section  4  of  the  Sale  of  Goods  Act,  1893  ;  and  (2)  that 
there  had  been  no  breach  of  warranty  of  authority  to  sell 
the  pony  without  reserve,  as,  the  principal's  name  having 
been  disclosed,  there  was  a  contract  binding  on  the  principal 
on  which  he  could,  but  for  the  non-compliance  with 
section  4,  have  been  successfully  sued  by  the  plaintiff, 

War'ow  V.  Hariison,  8  W.  R,  95,  \  E,  iS;  E.  309, 
distinguished. 

Appeal  bjr  the  plaintiff  from  his  Honour  Judge 
logham  situng  at  the  county  court  of  Bugby,  in  ttie 
county  of  Warwick.  The  plaintiff  iu  his  action 
cl«im<^d  from  tbe  defendant,  an  auctioneer,  the 
delivery  up  of  a  pony  sold  to  the  plaintiff  by  the 
defendant  at  an  auction  held  by  him  at  Bugby 
Oattle  Market  on  the  21st  of  September,  1903,  which 
the  plaintiff  alleged  was  wrougfully  detained  by  the 
defendant.  Alternatively  the  plaintiff  claimed  £26  o%. 
anddainages  for  its  detention;  and  in  the  further 
alternative  he  claimed  £20  damages  for  breach  of 
warranty  of  authority  by  the  defendaot  to  sell  the 
pony  *'  without  reserve." 

At  the  trial  the  plaiotiff  gave  evidence  that  he 
attended  the  auction  held  by  defendant,  where  the 
pony,  the  subject-matter  of  this  action,  was  not 
catalogued  but  was  advertised  iu  an  advertisement 
issued  by  the  defeidant.    Tde  auctioneer,  forgetting 


(a.)  Beported  by  B.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 


instructions  by  his  principal  to  tell  subject  to  a 
reserve,  orally  advertised  to  the  public  assembled  at 
the  auction  that  he  was  offering  the  pony  withoat 
reserve,  and  that  it  would  be  sold  withoat 
reserve  to  the  highest  bidder.  He  disclosed  the  name 
of  the  vendor.  The  plaintiff  bid  fifteen  guineas,  and 
beinff  the  highest  bond  fide  bidder,  the  auctioneer 
koo<3[ed  the  pony  down  to  the  {plaintiff.  After  the 
lapse  of  a  few  minutes  the  auctioneer,  discovering 
that  he  made  a  mistake  in  offering  the  pony  for  sale 
without  reserve,  put  it  up  again  and  himself  bid  it  up 
to  seveateen  guineas,  l^e  plaintiff  denied  that  his 
attention  was  called  to  any  conditions  of  sale  by  the 
auctioneer,  and  no  evidence  was  called  by  the 
defendant  to  show  that  such  conditions  were 
exhibited. 

The  reserve  price  upon  the  pony  was  £25.  The 
plaintiff  tendered  to  the  defendant  the  purchase 
price  of  the  pon^,  which  tender  was  refused.  Before 
bringing  his  action  the  plaintiff  made  a  demand  on 
the  defendant  for  delivery  up  of  the  pony,  but  he 
refused  to  do  so. 

The  defendant  pleaded  the  statutory  defence  under 
section  4  of  the  Bale  of  Goods  Act,  1893,  that  the 
pony  being  of  a  value  greater  than  £10,  and  there 
being  no  note  or  memorandum  in  writing  of  tbe 
contract  of  sale,  the  plaintiff  had  no  right  of  action. 

The  learned  county  court  judge  gave  judgment  for 
the  defendant,  holding  that  section  4  of  the  Sale  of 
Goods  Act,  1893,  was  a  good  defence  to  the  first  part 
of  the  plaintiff's  claim,  and  with  regard  to  the  claim 
for  breach  of  warranty  of  authority  to  sell,  that,  the 
principal  having  been  disclosed,  the  defendant  was 
not  personally  liable. 

From  this  decision  the  plaintiff  now  appealed. 

J,  C,  Gordon,  for  the  appellant. — Section  4  of 
the  Sale  of  Goods  Act,  1893,  does  not  apply 
to  a  claim  for  breach  of  warranty  of  authority  to 
sell,  it  only  relates  to  direct  sales:  see  Warlow 
V.  Harrison,  8  W.  B.  95,  1  B.  &  R  309,  per 
Martin,  B.,  at  p.  317.  The  defendant,  by  putting  up 
the  pony  for  scde  without  reserve,  contracted  th%t  the 
sale  should  be  without  reserve,  and  the  plaintiff  being 
the  highest  bond  fide  bidder  has  a  right  of  action 
against  the  defendant  for  breach  of  that  contract 
Farther,  by  section  58,  sub-section  2,  of  the  Sale  of 
Goods  Act,  1893,  a  sale  by  auction  is  comnlete  when 
the  hammer  falls,  and  an^  subsequent  dealing  bv  the 
auctioneer  with  the  article  that  has  been  sold  is 
wrongful,  and  an  action  in  tort  for  the  wronffful 
detention  can  be  maintdned  by  the  purchaser  agamtt 
the  auctioneer. 

Pritchett,  for  the  defendant. — ^The  judgment  of  the 
county  court  judge  was  right.  Warlow  v.  Harrison 
does  not  apply  here.  In  that  case,  as  is  pointed  out 
in  Mainprice  v.  Westley,  6  B.  &  S.  420,  the  name  of  the 
vendor  was  not  disclosed  to  the  purohaser,  but  in  the 

E resent  ca<e  the  name  of  the  vendor  was  given,  and 
at  for  the  absence  of  a  written  memorandum  of  the 
sale  the  vendor  oould  be  successfully  sued  by  the 
plaintiff,  bat  he  cannot  sue  the  auctioneer.  Further, 
there  has  been  no  breach  of  warranty  of  authority  to 
sell  on  the  part  of  the  defendant. 

He  cited  the  following  cases  :  Gadd  v.  Houghton, 
24  W.B.975.  IBx.D.  357;  Howard  v.  Sheward,  15 
W.  R.  45,  L.  B.  2  C.  P.  148 ;  Cdlen  v.  Gardner,  21  B»ar. 
540  ;  Saffron  Walden  Building  Society  v.  Jtayner,  28 
W.  R.  681.  14  Oh.  D.  406;  Manser  v.  Black,  6  Hare 
443 ;  and  Frauklyn  v.  Lamond,  4  C.  B.  637. 

Gordon  replied. 

Cur*  adv,  vult. 

May  9. — Kenitsdt,  J.,  read  the  judgment  of  the 
court :   In  this   case  we   are   of  opinion  that  the 
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plaintifrs  appeal  fails.  The  olaim  is  pafc  in  two 
ways:  Firstly,  for  delivery  of  a  psny  or  payment 
of  £26  5i.  ;  secondly,  in  the  alteraaHve.  £20 
damages  for  breach  of  warranty  of  authority  of 
aaoiioneer  to  sell  the  pony  **  without  reserve." 
We  are  of  opinioD,  on  me  authority  of  Wool/e  v. 
Home,  26  W.  B.  728,  2  Q  B.  D.  355,  which  is  a  more 
recent  decision  th%n  Mainprice  v.  Westley,  cited  to  us 
by  the  defendant's  counsel,  that  an  action  for  the 
wrongful  refusal  to  deliver  a  chattel  sold  at  public 
auction  may,  in  some  ciroumitanoes,  at  least,  success- 
fully be  brought  against  the  auctioneer,  although  the 
principal's  name  is  disclost  d  to  the  buyer  at  the  time 
of  the  sale.  We  see  no  material  distinction  between 
the  facts  in  Wd/e  v.  Home  and  the  facts  in  the  present 
case,  except  that  in  that  case,  apparently,  no  question 
of  a  statutory  defence  arose  in  r^ard  to  the  require- 
ment which  existed  at  the  date  of  that  action  under 
section  17  of  the  Statute  of  Frauds  and  i»x'si»  now 
under  the  Sale  of  Goods  Act,  1893,  s.  4.  In  the  pre- 
sent case  the  chattel  is  of  a  value  exceeding  £10,  ani 
the  statutory  defence  is  relied  upon  by  the  defend- 
ant. It  is  not  suggested  that  there  was  any  signed 
memorandum  or  note  within  the  meaning  of  the 
statute.  The  case  of  the  plaintiff,  therefore,  so  far  as 
it  oonsists  of  a  claim  for  the  refusal  to  deliver  the 
chattel  in  accordance  with  the  allf  g^  contract  of  sale 
fails  ;  not  because  an  auctioneer  whose  principal  is 
disclosed  cannot  be  sued  for  the  refusal  to  deliver  the 
chattel  sold,  bat  because  tlie  purchaser,  by  reason  of 
the  Sale  of  Goods  Act,  cannot  maintain  an  action  in 
respect  of  the  contract. 

Tnererem%iniforcoQsideration  the  claim  f  >)r  damigps 
for  the  alleged  breach  of  warranty  of  authority  to 
sell.  In  our  judgment  this  also  fails.  Taere  was— 
apart  from  the  point  arising  under  the  8  Je  of  G  >od8 
Act,  B.  4~a  contract  of  sale  binding  upon  the  defend- 
ant's principal.  The  hammer  had  fallen ;  and,  as 
between  the  plaintiff,  as  the  highest  bidder,  and  the 
auctioneer's  principal,  the  right  of  the  plaintiff  could 
not  have  beoi  defeated  by  the  principal  showine  ih%t 
the  auctioneer  was  authorized  by  him  to  self  only 
subject  to  a  recerved  price.  The  defendant,  t^e 
auctioneer,  had  an  apparent  authority,  which  hit 
principal,  if  he  had  been  sued  by  the  plaintiff,  woild 
not  have  been  allowed,  in  point  of  law,  to  repudiate 
after  a  sale  had  been  concluded  b/  the  hammer  being 
knocked  down,  upon  the  ground  that  his  private 
inftmctions  had  been  contravened  by  the  auctioneer 
in  Selling  **  without  reserve  "  Warlow  v.  Harrison 
was  cited  to  us  by  the  plaintiff  s  counsel.  But  in  that 
0480  the  auctioneer  never  made  a  contract,  as  he 
refused  to  accept  the  plaintiff's  bid,  althdugh  it  wai 
the  last  genuine  one;  and  therefore  he  never  d^d 
effect  a  contract  between  his  principal  and  the 
plaintiff.  Here  the  answer  to  the  plaintiff's  claim  on 
the  ground  of  breach  of  warranty  or  misrepresenta- 
tion of  authority  is  that  there  was  none.  The  de- 
fendMit's  principal  was  as  much  bound  as  if  he  h»d 
made  the  bargain  himself ;  but  the  action  faili  for  a 
totally  different  reason — v*z.,  the  want  of  a  signed 
contract. 

Whether  an  action  would  lie  against  the  auctioneAr 
for  failing  to  make  an  entry  in  his  book  which  would 
bind  his  principal,  we  do  sot  stop  to  it  quire.  No 
soch  point,  as  constituting  a  ground  of  ola^m.  was 
made  at  the  trial,  and  it  is  not  open  to  the  plaintiff. 
We  have  dealt  with  the  only  queations  which  arose 
npcm  the  present  appeaL 

Appeal  dismisBed, 

Solicitors  for  plaintiff.  Smith,  Fawdon,  &  Co,,  for 
Sir  Thomas  Wright  &  Sons,  Leicester. 

Solicitors  for  defendant,  Oihson  <b  Wddon,  for 
H.  Q.  Prior,  Bagby. 


E.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  and     \     April  18,  1904. 
Wills  and  K«-nnedy,  JJ.)        ) 

Fbasib  v.  Fraseb.  (a.) 

PrActice^TricU— Referring  order  to  master — Right  of 
appeal— R.  8,  (7.,  1883,  ord.  14,  r.  7. 

Where  an  order  is  made  under  ord,  14,  r.  7,  re/erring 
an  action  to  a  master  /or  trial,  no  appeal  lies  from  his 
decision. 

Appeal  from  decision  of  a- master  in  an  action 
referred  to  him  under  ord.  14,  r.  7. 

The  action  was  brought  to  reover  commission  on 
sale  of  shares. 

The  action  was,  by  consent,  under  ord.  14,  r.  7, 
ordered  to  be  referred  to  a  master  for  decision. 

The  master  directed  judgment  to  be  entered  for  the 
pLuntiff  for  £800. 

The  defendant  then  appealed  to  the  Oonrt  of 
Appeal,  who  dismissed  the  appeal  on  the  ground  that 
no  appeal  lay  to  them,  but  expressed  no  opinion  as 
to  whether  an  appeal  lay  from  tiie  order  of  a  master. 

The  defendant  then  appealed  to  the  Divisional 
Oourt  on  the  ground  that  the  finding  was  agtinst 
the  weight  of  evidence. 

By  ord.  14,  r.  7,  it  is  provided  ''  Up  >n  the  hearing 
of  the  application,  with  the  consent  of  the  parties, 
an  order  may  be  made  referring  the  action  to  a 
master  or  the  action  may  be  floa4?  disposed  of  with- 
out appeal  ia  a  summary  manner." 

Trevor  Lloyd,  for  the  plaintiff. — ^No  appeal  lies 
from  the  master.  He  is  an  arbitrator,  and  his  decision 
is  therefore  final. 

Hume  Williams,  for  the  defendant.  —The  master  is 
here  in  the  nature  of  a  referee,  and  therefore  an 
appeal  lies  to  this  court.  Bule  6  of  order  40  provides 
tha*^^,  **  Where  at  a  trial  by  a  referee  he  has  directed 
that  any  judgment  be  entered,  any  party  may  move 
to  set  aside  such  judgment  on  the  ground  that  upon 
the  finding  as  entered  the  judgment  so  directed  is 
wrong."  And  by  rule  6  (a),  rule  6  is  made  t  J  apply 
to  '*a  reference  to  any  officer  of  tlus  court  .  •  . 
under  an  order  of  this  court."  That  includes  a 
reference  to  a  master  under  ord.  14,  r.  7.  It  would 
materially  restrict  the  scopa  of  order  14  if  parties 
who  consented  to  its  being  referred  to  a  master  lost 
their  right  of  appeal  thereby. 

Trevor  Lloyd  replied. 

L'>rd  Alverstonb,  L.O.J.— I  think  in  this  case 
that  the  meaning  of  the  rule  is  that  the  master  was 
to  be  in  the  position  of  arbitrator.  I  am  strongly 
pressed  with  the  fact  that,  before  the  Judicature  Ao% 
there  was  for  many  years  a  well-known  practice  of 
referring  actions  to  Queen's  Bench  masters  with  the 
consent  of  parties,  and  in  those  cases  the  master  un- 
doubtedly acted  as  an  arbitrator,  and  there  was  no 
appeaL  I  ouinot  think  that  it  was  intended  by  thd 
woids  of  this  rule  to  destroy  the  old  practice.  Mr. 
Hucne  Williams  relies  upon  the  woros  in  ord.  40, 
r.  6  (a)  which  provides  that  rules  2  and  6  *' shall 
apply  to  a  leference  to  any  officer  of  the  court 
.  .  .  under  an  order  of  the  court."  And  rule 
6  is  to  the  effect  that  where  a  referee  hss  directed 
that  any  judgement  be  entered  any  party  may  move  to 
have  the  judgment  set  aside  <'on  the  ground  that 
upo  1  the  finduLg  as  entered  the  judgment  so  directed 
is  wrong."  That  only  allows  an  appeal  where  the 
judgment  is  not  in  accordance  with  the  finding;  and 
does  not  allow  any  appeal  from  the  finding  itself, 

(a.)  Reported  by   Alan  Hoqo,  Esq.,  Barribter-at- 
Law. 
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which  is  what  is  dedred  h«ra  Thoee  roles  are  not 
inconsistent  with  the  view  that  there  is  no  appeal 
from  a  master  under  ord.  14,  r.  7,  on  a  question  of 
fact.  Without  saying  that  the  judgments  of  the 
Court  of  App«al  in  Frater  y.  Froier,  [1904]  1  K.  B.  66, 
are  an  authority  on  this  point,  the  language  they  used 
show  that  tiiey  inclined  to  the  view  tlmt  there  wa«  no 
appeal  at  all. 

Wills,  J.— I  agree.  I  think  that  any  a  priori 
argument  as  to  whether  there  should  or  should  not  be 
a  right  of  appeal  i%  quite  bende  the  mark,  as  any 
reference  nnder  ord.  14,  r.  7,  is  made  by  consent.  I 
think  this  case  must  be  regarded  as  an  ordinary  refer- 
eoce.  The  phrase  '*  that  the  action  be  referred  "  is  a 
▼ery  old  one,  and  was  ordinarily  understood  as  mean- 
ing that  the  action  was  to  be  dealt  with  by  an  arbi- 
tration. Why  it  should  not  have  that  meaning  here 
I  do  not  know.  This  view  of  the  case  was  that  taken 
by  Cozans-Hardy,  L.J.,  and  apparently  also  by 
Mathew,  L.  J.,  in  Frater  ▼.  Frastr,  [1904]  1  K.  B.  56. 

EiCNNEDY,  J.— I  agree.  The  phrase  '<  that  an  order 
may  be  made  referring  the  action  to  a  master,'*  had, 
I  think,  a  well-uiiderstood  meaning  when  this  rule 
was  framed,  and  I  cannot  for  my  part  see  any 
difficulty  in  supposing  that  it  was  intended  to  be 
treated  in  that  well-recognized  sense,  viz. — ^that  he  wa^ 
to  be  treated  as  an  arbitrator,  and  no  appeal  lies 
from  his  decision.  It  is  said  that  the  words 
''without  right  of  appeal''  in  the  second  limb  of 
the  rule  exclude  the  idea  that  a  decision  of 
a  master  upon  a  reference  under  the  first  limb 
is  also  to  be  without  appeal.  I  think  there  are  two 
answers  to  that.  In  the  first  place,  if  the  words 
'<  without  right  of  appeal "  were  not  in  the  second  limb 
there  would  have  been  the  ordinary  right  of  appeal  to 
the  judge.  In  the  second  place,  if  our  view  is  correct 
that  the  words  *'  referring  the  action  to  a  master"  in 
themselves  im^rted  thisit  there  was  no  right  of 
appeal,  to  haye  introduced  the  words  *'  without  right 
of  appeal "  in  the  first  limb  would  have  been  mis- 
leacun|^,  as  suggeitiog  some  new  kind  of  reference 
with  limitations  not  heard  of  before. 

Appeal  dismiued. 

Solicitors  for  pl^tiff,  HarraH&  Pollock, 

Solicitors  for  defendant,  WilUam%  <fc  Neville. 


K.  B.  Div.  J 

(Lord  Alverstone,  L.C.J.,  and  '         April  16,  1904. 
Wills  and  Kennedy,  JJ.)      ) 

POLLET  V.  FORDHAM.  (a.) 

JmiiciB  —  Illegal  distress  —  Action  against  magistrate 
iisuing  warrant— Statutory  limitation  /or  commence- 
ment  of  action — Act  from  which  time  begins  to  run-— 
Public  Authorities  ProUction  Act,  1893  (66  (fc  57  Vict 
c.  61),  I.  1  (o). 

In  an  action  for  illegal  distress  against  a  magistrate^ 
the  six  months  within  which  the  action  must  be  brought, 
as  provided  by  the  Public  Authorities  Protection  Act, 
1893,  begins  to  run  from  the  date  of  the  levy  on  th^ 
premises  and  not  from  the  date  of  the  conviction,  the 
distress  being  the  cut  complained  of 

Appeal  from  the  Shoreditoh  County  Court. 

Ofl  the  11th  of  February,  the  plaintiff,  John  Polley, 
was  summoned  for  not  hayiog  turo  of  his  children 
vaccinated  and  was  in  each  case  fiaed  20s.  and  o  •  ts. 
Distress  was  levied  on  the  I7th  of  AprU,  and  on  tbe 

(rt.)  Keported  by  Alan  Hooa.  Esq.,  Barrister-at- 
Law. 


27th  of  April  the  distress  was  paid  lOut  by  the 
plaintiff  unckor  protest.  On  the  8th  of  Jnly^,  1903,  tbe 
conviction  was  ^by  consent)  quashed  by  this  court  on 
the  ground  that  the  summonses  were  issued  more 
than  eighteen  mon^s  after  the  birth  of  the  children. 
The  plaintiff,  on  the  26th  of  August,  brought  an 
action  in  the  County  Court  against  the  magistrate 
who  had  convicted  him,  for  £60  for  illegal  distress. 
The  county  court  judffe  gave  judgment  for  the 
defendant,  being  of  opmion  that  the  plaintiff  was 
barred  by  section  1  (a),  of  the  Public  Authorities 
Protection  Act,  1893,  as  the  injurv  was  suffered  by 
the  pltintiff  by  reason  of  the  conviction  on  the  11th 
of  February,  wluoh  was  more  than  six  months  before 
action  brought. 

By  the  Public  Authorities  Protection  Act,  1893  (56 
&  67  Vict.  c.  61),  s.  1,  **  Where  after  the  commence- 
ment of  tlus  Act  any  action,  prosecution,  or  other 
proceeding  is  commenced  in  uie  United  Kingdom 
against  any  person  for  any  act  done  in  pursuance  of, 
or  execution,  or  intended  execution  of  any  Act  of 
Parliaonent,  or  of  any  public  duty  or  authority,  or  in 
respect  of  any  all^fed  neglect  or  default  in  the 
execution  of  any  such  act,  duty,  or  authority,  the 
following  provirions  shall  have  effect.  .  •  .  (a) 
The  action,  prosecution,  or  proceeding  shaU  not 
lie  or  be  instituted  unless  it  is  commenced  within  six 
months  next  after  the  act,  neglect,  or  default  com- 

§lained  of,  or  in  a  case  of  a  continuance  of  injury  or 
amage  ^thin  six  months  next  after  the  ceasing 
thereof." 

Kingsbury^  for  the  plaintiff.— The  county  court 
judge  was  wrong.  The  injury  to  the  plaintiff  was  the 
distress  and  not  the  conviction :  Brittain  v.  Kinnairdf 
1  B.  &  B.  432.  Section  3  of  the  Justices'  Protection 
Act,  1848  (II  &  12  Vict.  c.  43),  shows  that  the  con- 
viction and  distress  are  quite  separate  acts. 

Bobertson,  for  the  defecdant. — The  real  injury  to 
the  plaintiff  was  the  conviction.  The  distress  was 
only  a  ministerial  act.  Section  3  of  the  Justices'  Pro- 
tection Act,  1848,  supports  this  vie«r. 

Lord  Alvbrstone,  L.C.J. — I  express  no  opinion 
as  to  what  may  be  the  eventual  result  of  this  action. 
All  we  have  to  do  is  to  see  whether  the  plaintiff's 
right  of  action  is  barred  by  the  Public  Authorities 
Protection  Act,  1893,  s.  1  (a).  That  section  provides 
a  statutory  limitation,  and  must  therefore  oe  oon- 
strued  strictly.  The  words  on  which  the  defendant 
relies  are  as  follows :  *'  (a)  The  action,  prosecu- 
tion, or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  next  after 
the  act,  nettlect,  or  default  complained  of."  The  act 
complidned  of  here  was  not,  in  my  opinion,  the  con- 
viction. The  act  complained  of  was  the  trespass  to 
the  plaintiff*8  premises  by  the  levying  of  the  diftrets. 

Section  3  of  the  Justices'  Protection  Act,  1848, 
is  only  for  the  purpose  of  protecting  a  jostice  who 
has  iisaed  a  warrant  upon  a  conviction  apparently 
legal  by  some  other  justice  which  subseqently 
turns  out  to  be  without  jurisdiction,  and  the  Act 
provides  that  the  action,  if  anv,  must  be  brought 
agaiost  the  justice  who  made  the  original  order.  I 
think  it  would  require  clear  and  distinct  words  to 
say,  with  regard  to  a  statutory  liiait«tioo,  that  the 
pc'iod  is  to  ruo,  not  from  the  date  of  the  real  cause  of 
action,  the  entry  on  the  premises,  but  from  some  order 
of  anterior  date  under  the  authority  of  which  that 
entry  was  made.  I  think  therefore,  the  cave  must 
go  back  to  the  county  court  judge. 

Wills,  J.— I  agree.  I  think  the  act  complained 
of  is  distaress  and  nothing  else.  No  such  action  was 
ever  heard  of  as  an  action  for  making  an  order 
without  jufisdictioD.    If  the  order  is  not  followed 
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by  oonseqaenoes  agunst  indiyidaala  it  comes  to 
nothing.  Actions  for  illegal  distress  of  one  sort 
or  another  were  at  one  time  very  common,  bat 
they  were  always  aotions  of  trespass.  The  form 
of  the  complaint  nsed  to  be  that  the  defendant 
had  wrongfolly  entered  the  house  or  premises  of 
the  plaintiff  and  had  done  so  and  so.  Tden  any 
qneition  which  arose  about  the  warrant,  conTiction, 
or  order  on  which  the  erroneous  proceedings  by  way 
of  distress  and  entry  were  founded,  was  raised  on  a 
defence  setting  up  that  it  was  justified  because  of  the 
warrant  and  the  conviction  or  order  on  which  the 
warrant  wai  founded.  But  the  aotion  itself  was  not 
for  erroneous  exercise  of  jurisdiction,  bat  was  for 
making  a  diitress  and  breakinir  and  entering  a  man's 
premises  when  there  was  no  right  to  do  so.  No  such 
action  as  that  suirgested  by  the  respondent  will  be 
found  in  Bulleu  &  Xjeake  or  Ohitty  on  Pleading,  or 
in  any  of  the  books  of  precedents. 

£BNina>Y,  J.— I  agree. 

Appeal  allowed* 

Solicitor  for  plaintiff,  H.  T.  Nicholson. 

Solicitor  for  defendant,  Treasury  Solicitor. 


Oourt  of  Appeal* 


er,  [ 


Nov.  11. 


From  K.  B.  Div. 

(Yaughan  Williams,  Bomor, 

and  Cozens- Hardy,  L.J  J/ 

In  re  Solomons. 
Ex  parte  Thb  Banebxtpt.  (a.) 

Banhrufiicy — Practice— Claim  by  bankrupt  to  inspect  the 
record  of  minutes  of  committee  of  inspections Bank^ 
ruptcy  Act,   1883  (46  &  47    Vict.  c.  62),  s.  80— 
Bankruptcy  Rules,  1886,  rr.  12,  16,  285,  292. 
Neither  by  the  Bankruptcy  Act  nor  the  Bankruptcy 
Bules  has  a  bankrupt  the  right  to  inspect  the  record  book 
kept  by  his  trustee  under  section  80  and  rtde  285 ;  and 
t^refnre  the  court  wiU  not  give  leave  for  such  inspection, 
nor  take  notice  of  the  circumstances  on  which  the  appli- 
cation is  botsed. 

Decision  o/Bigham,  J.  (ante,i).  30,  [1904]  2  K.  B. 
760),  affirmed. 

Appeal  from  a  decision  of  Bigham,  J*  (reported  ante^ 
p.  30,  [1904]  2  E.  B.  760).  refusing  to  make  an  order 
to  permit  tue  bankrupt  to  inspect  the  record  book 
kept  by  the  trustee  in  the  bankruptcy,  and  containing 
minutes  of  tile  meetings  of  the  comnoittee  of  inspec- 
tion and  copies  of  letters  and  other  papers,  which  the 
trustee,  on  obtaining  his  release,  had  handed  over  to 
the  official  receiver. 

Ttie  bankrupt  had  been  prosecuted  and  convicted 
for  an  off«mce  under  the  Debtors  Act,  1869.  and  was 
anxious  to  clear  his  character  by  taking  prooeediogs 
against  persons  who,  he  alleg«*d,  had  been  guilcy  of 
par  jury,  as  he  hoped  the  inspection  would  enable  him 
to  urove. 

The  official  receiver  had  allowed  him  as  a  favour  to 
inspect  the  minutes  of  one  meeting  of  the  committee, 
but,  on  that  proving  insufficient,  had  ddoied  him 
inspection  of  the  whole  series,  and  the  learned  judge 
had  held  that  the  circumstancds  did  not  warrant  a 
departure  from  what  appeared  to  be  the  established 
practioe. 

The  following  are  extracts  from  the  Bankruptcy 
Act  and  Bules : 

Bankruptcy  Act,  1883,  s.  80:  <' The  trustee 
ahall  keep,  &  manner  prescribed,  proper  bookf,  in 

(a)  Beported  by  B.  Hii4:<,  Es^.,  Barris1w»at-Law. 


which  he  shall  from  time  to  tims  cause  to  be  made 
entries  or  minutes  of  proceedings  at  meetings,  and  of 
such  other  matters  as  may  be  prescribed,  and  any 
creditor  of  the  baokrupt  may,  subj*'ct  to  the  control 
of  the  court,  personally  or  by  his  agent  inspect  any 
such  books." 

Bankruptcy  Boles,  1886 : 

'*Bu1e  12.  All  proceedings  of  the  court  shall 
remain  of  record  in  the  court,  so  as  to  form  a  complete 
record  of  each  matter,  and  they  shall  not  be  removed 
for  any  purpose,  except  for  the  use  of  the  offi  lers  of 
the  court,  or  bv  speioial  direction  of  the  judge  or 
registrar,  but  they  may  at  all  reasonable  times  be 
inspected  by  the  trustee,  the  debtor,  and  any  creditor 
who  has  proved,  or  any  person  on  behalf  of  the 
trustee,  debtor,  or  any  such  creditor.'* 

'*  Bule  16.  All  office  copies  of  petitions,  proceed- 
ings, affidavits,  books.  p«pers,  and  writings,  or  any 
parts  thereof  required  by  any  trustee  or  by  any 
debtor,  or  by  any  creditor,  or  by  the  solicitor  of  any 
such  trustee,  debtor,  or  creditor,  shall  be  provided  in 
the  High  Court  by  the  senior  bankruptcy  registrar, 
and  in  a  county  court  b^  the  registrar;  and  shall, 
except  as  to  figures,  be  fairly  written  at  length,  and 
be  s<>8led  and  delivered  out  without  any  nnnecestary 
delay,  and  in  the  order  in  which  they  shall  have  been 
bespoken.*' 

**  Bule  285.  The  official  receiver,  until  a  trustee  is 
appoint(>d,  and  thereafter  the  trustee,  shall  keep  a 
book  to  be  called  the  *  record  book,'  in  which  he  shall 
record  all  minutes,  all  pro<^edings  had,  and  resolu- 
tions passed  at  any  meeting  of  creditors,  or  of  the 
committee  of  inspection,  and  all  such  matters  as  may 
be  necessary  to  give  a  correct  view  of  his  administra- 
tion of  the  estate,  but  he  shall  not  bo  bound  to  insert 
in  the  record  any  ducament  of  a  confidential  nature 
(such  as  the  opinion  of  counsel  on  any  matter  affttct- 
ing  the  interest  of  the  creditors),  nor  need  he  exhibit 
such  document  to  any  person  other  than  a  member  of 
the  committee  of  inspection." 

''Bule  292.  Upon  a  trustee  resigning,  or  bnng 
released  or  removed  from  his  office,  he  shall  deliver 
over  to  the  official  receiver,  or,  as  the  case  may  be,  to 
the  new  trustee,  all  books  kept  by  him,  and  all  other 
books,  documents,  papers,  and  accounts  in  his  posses- 
sion relating  to  the  office  of  trustee." 

The  bankrupt  appeared  in  person  in  support  of  his 
appeaL 

Muir  Mackenzie,  for  the  official  receiver. 

Vaxtghan  Williams,  L.J.— We  have  read  the 
appellant's  affidavit  It  app<>ars  to  raise  questions 
of  perjury  which  cannot  be  gone  into  here.  When 
one  looks  at  the  Act  of  Parliament  and  the  rulet,  it 
is  manifest  that  the  appellant  has  no  right  to  iispect 
the  teoord  book,  and  that  is  the  only  matter  before 
us;  we  cannot  go  into  any  of  the  circuoistances.  If 
the  appellant  wishes  to  inspect  the  records  of  the 
court  he  can  apply  for  office  oopies  under  rule  16. 

BoiCEB  and  Ck)ZBNS-HiJU>Y,  L.JJ.,  concurred. 

Appeal  dismissed* 

Solicitor,  The  SolicUor  to  the  Board  of  Trade. 


From  Ohan.  Div.               i 
(Vaughan  Williams,  Bomer,  and  /     June  22,  1904. 
Cozens-Hardy,  L.JJ.)            J 
Attoeney-Gbnbral  v.  Ashtos  Gas  Oo.  (a.) 
Company— Gas  company—Statutory  maximum  dividend 
—Payment  free  of  income  tax. ^ 

(a.)  Beported  by  J.  I.  Stirliwo,  Esq.,  Barrister- 
at-Law. 
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Attornby-Gbhsral  v.  ASHTOii  Gas  Co. 


OOUBT  OF  APFBAL. 


Income  tax  payable  by  a  company  U  payable  out  of  iU 
profiU  and  is  part  of  the  projfUs.  Where,  there/ore,  a 
company  i$  predttded  from  dividing  its  profit*  among  Ub 
eharehidders  in  exeeee  of  a  statutory  maximum  rate,  it 
cannot  pay  a  dividend  ai  that  rate  free  of  income  tax. 

Decieion  o/Backley,  J.  (52  W.  B.  347),  affirmed. 

This  was  so  appeal  from  a  decision  of  BaoUey,  J* 
(reported  52  W.  B.  347). 

The  faots  are  fally  stated  in  the  report  of  the  case 
in  the  court  below,  and  the  following  short  statement 
is  snffioient  for  the  purposes  of  this  report : 

The  action  was  brought  by  the  Attorney-General  at 
the  relation  of  theOorporation  of  A«hton-uader-Lyne, 
and  by  that  eorporation  (the  corporation  being  large 
consumers  of  the  company's  gas,  and  interested  with 
other  consumers  in  the  price  of  gas  in  the  borough 
b(4ng  reduced),  for  **  a  declaration  that,  according  to 
the  true  construction  of  the  Ashtou  (Hs  Acts,  1847  (10 
&  11  Vict,  c  cd.)  and  1877  (40  &  41  Vict  c.  dxxxvi.), 
and  in  particular  of  sections  16  and  17  of  the  Act  of 
1877,  the  profits  divisible  in  any  year  among  the 
shareholders  of  the  company  ought  to  be  calculated 
as  inclusive  and  not  exclusive  of  the  amount  payable 
for  t^at  year  in  respect  of  income  tax  on  the  profits  to 
be  divided." 

By  section  16  of  the  Act  of  1877,  '*  Sxoept  as  in 
this  Act  provided,  the  profits  of  the  company  to  be 
divided  among  the  sharetiolders  in  any  year  shall  not 
exceed  the  rate  of  £10  per  cent,  per  annum  (which 
rate  is  in  this  Act  referred  to  as  the  '  standard  rate  of 
dividend')  on  the  ordinary  share  capital  or  stock  of 
the  oompuiy  authorized  by  Parliament  and  paid  up." 

By  section  17,  **  The  standard^  price  to  be  charged 
by  the  company  for  gas  supolied  by  them  shall  be 
ds.  8d.  per  1,000  cubic  feet  Provided  that  the  com- 
pany may  increase  or  diminish  such  standard  price 
subject  to  a  decrease  or  increase  in  the  standard  rate 
of  dividend  as  d(-fined  by  this  Act,  to  be  calculated  as 
foUows:  For  every  penny  charg^ed  in  excess  or  in 
diminution  of  sudi  standard  price  in  any  year  the 
standard  rate  of  dividend  shall  for  such  year  be 
reduced  or  increased  by  5i.  in  the  £100  per  annum." 

Buckley,  J.,    came   to   the   conclusion   that   the 
dividend  to  be  paid  to  tbe  shareholders  oagbt  to  be 
calculated  as  indudiog  the  income -tax  payable  in 
respect  thereof. 
The  gas  company  appealed. 

Saldane,  K.C.,  and  Cann,  iot  the  appellants. 
DanekwertB,    K.C.,    and    B.    J.   Parker,    for   the 
respondents,  were  not  called  upon. 

The  arguments  used  and  cases  cited  on  behalf  of 
the  appellants  were  similar  to  those  used  in  the  court 
below. 

Vauohan  Williams,  L.J. — I  think  the  judgment 
of  Buckley,  J.,  is  quite  right  The  matter  depends, 
as  he  points  out  upon  sections  16  and  17  of  the 
Ashton  Gas  Act  1877.  Section  16  says :  '*  Except  as 
in  this  Act  provided  the  profits  of  the  company  to 
be  divided  among  the  shareholders  in  any  year  shall 
not  exceed  the  rate  of  £10  per  cent  per  annum 
(which  rate  is  in  this  Act  referred  to  as  the 
standtfd  rate  of  dividend)  on  the  ordinary 
share  capital  or  stock  of  the  company  authorized 
by  Parliament  and  paid  up."  Then  section  17  is 
**  The  standard  price  to  be  charged  by  the  company 
for  gas  supplied  by  them  shall  be  3«.  8d.  per  1,000 
cubic  feet,  ^rovidrd  that  the  company  may  increase 
or  diminish  such  standard  price  subject  to  a 
df  cre«se  or  increase  in  the  standard  rate  of  dividend 
as  defined  by  this  Act,  to  be  calculated  as  follows." 
Then  it  gives  the  rates. 

The  rMkl  question  that  we  have  to  determine  in  this 
case  is  whether  in  estimating  what  has  been  paid  as 


the  standard  rate  of  dividend,  the  income  tax  which 
has  been  paid  by  the  gas  company  must  be  included  as 
part  of  that  which  goes  to  make  up  the  10  per  cent 
standurd  rate  of  dividend.  It  really  was  not  denied 
in  argument  that  that  which  has  to  be  divided 
amoniest  the  shareholders  is  the  profits  of  the 
company,  and  it  is  not  denied  that  the  income  tax  is 
part  of  the  profits  of  tbe  company,  and  not  something 
to  be  deducted  before  you  arrive  at  the  profits. 
Buckley,  J.,  puts  that  so  plsinly  that  I  cannot  add 
anything  to  it.  He  says  :  *'  A  sum  which  is  an 
expense  which  muit  be  borne  whether  profit  are 
earned  or  not  must  no  doubt  be  deducted  bafore 
arriving  at  profit.  But  a  proportionate  p«rt  of  the 
profits  payaide  to  the  Revenue  is  not  a  deduction 
before  arriving  at,  but  a  part  of  the  profits  them- 
selves. I  refer  to  Lord  Blaokburne's  judgment  in 
Last  V.  The  London  AsBurance  Corporation. " 

No  doubt  it  is  quite  true  to  sav  that  if  you  have 
regard  to  the  provisions  of  the  Finance  Acts  with 
reference  to  income  tax  under  Schedule  D,  the  income 
tax  in  a  case  like  this  is  asiessed  on  the  profioa  of  the 
company,  but  still  tbe  fact  that  it  is  so,  and  that  that 
is  the  mode  of  collecting  the  income  tax,  in  no  way 
negatives  the  proposition  that  the  company  is  paying 
the  income  tax  on  behalf  of  the  shareholders  amongst 
whom  the  profits,  as  I  have  pointed  out,  after  pay- 
ment of  income  tax  are  distributed. 

One  or  two  suggestions  have  been  made  against 
this  conclusion.  Buckley,  J.,  has  pointed  out  th<st 
not  only  was  there  nothing  outside  the  provisions  of 
the  Act  preventing  the  company  in  such  a  case  from 
deducting  the  rateable  proportion  of  the  income  tax 
from  the  dividend  paid  to  each  shareholder,  but  he 
goes  on  to  say  that  section  54  of  the  Act  of  1842 
makes  a  positive  provision  to  that  effect  I  did  not 
understand  counsel  for  the  appellant  to  deny  that  if 
you  take  section  54  by  itself  there  are  not  included 
amongst  the  persons  who  are  to  allow  the  deduction 
membm  who  are  receiving  the  dividend,  and 
Buckley,  J.,  goes  on,  after  pointing  out  that  that 
is  so»  to  d«al  with  the  provisions  of  section  60, 
the  third  clause  of  which  was  much  reli»-d  on  by 
counsel  for  the  appellant,  and  he  comes  to  the 
conclusion  that  there  is  nothing  in  that  third 
clause  which  is  inconsistent  with  the  application  of 
section  54.  The  thing  that  was  relied  on  by  counsel 
as  entitling  him  to  deal  with  section  60  as  if  it 
created  a  special  code  distinct  from  the  provisions  ia 
section  54  was  tbat  in  the  enumeration  of  the 
persons  who  were  to  allow  the  reduction 
you  had  persons  who  had  no  interest  in  the 
profits  of  tbe  company  whatsoever,  or  persons 
who  m^ght  have  no  interest— that  is  to  say, 
creditors— and  that  you  do  not  find  in  that  section 
words  whtch  you  find  ia  secti'm  54.  which  are 
"  persons,"  **  corporations,"  or  '*  companies,"  having 
"  any  share,  right,  or  title,  in  or  tj  such  profits  or 
gains."  But  Buckley,  J.,  came  to  tbe  conoluiion, 
and  I  agree  with  him,  that  there  is  nothing  in  section 
60,  clause  3,  which  is  inconsistent  with  Uie  applica- 
tion of  section  54  to  the  present  case.  Oounsel  for 
the  appellants  called  the  two  sections  54  and  60,  both 
of  thnm,  indemnity  sections.  J  do  not  think  that 
section  54  is  an  indemnity  s<>ction  in  the  same  sense 
that  section  60  is.  I  think  it  dof>s  apply  to  the 
present  case,  and  that  the  sbareholders  are  bound  by 
it  to  allow  this  deduction,  and  it  necessariU  fallows 
from  that  that  the  income  tax  which  is  paid  by  the 
company  is  income  tax  paid  on  b^hilf  of  the  share- 
hold*- rs.  But  it  is  not  necessary  to  rest  upon  section 
54  as  showing  conclusively  that  tbe  income  tax  is 
paid  by  the  company  on  behalf  of  the  shareholders 
or  to  rely  even  on  the  praittce  which  the  reciipt 
put   in   diows   to    my    mind  condnsively.       The 


Vol.  Lin.        [Nov.  86, 1904.]         THE  WEEKLY  REPORTER. 


51 


C.A. 


ATTORyiY-GBNBBAL  V.  ASHTOW  QA8  Co.— Iw  BK  HoaBE  &  Co.  (LIMITED  AND  RbdUOKD).      O.A. 


oertificste    givon   by  the   officers  of  the    company 
for  the  shareholder  to  use  when  be  goes  to  ask  for  a 
repayment  of  amounts  paid  by  him  by  way  of  income 
tax  runs :  *'  I  hereby  certify  that  income  tax  on  the 
profits  of  the  company  of  which  this  dividend  forms 
a  part  has  been  or  will  be  duly  paid  by  me  to  the 
proper  offioer  for  the  receipt  of  the  taxes."    Tti%t 
aeems  to  me  to  be  as  plainly  as  possible  a  recognition 
that  the  money  is  t  >  be  paid  on  account  of  the  share- 
holders.   Bat,  as  I  say,  putting  anide  section  64  and 
putting  aside  the  practice  of  this  company,  it  still 
refoains  that  there  is  nothing  in  the  Act  of  Parliament 
which  prohibits  the  company  d»iogthis— tbatis,  pro- 
hibits the  company  treating  the  amount  which  they 
paid  on  account  of  income  tax  as  paid  on  behalf  of 
tbe   shareholders.      Fader   thoie   circumstances   it 
stems  to  me  that  by  tbe  general  rule  of  law  one 
ought  so  to  treat  the  payments.    The  dividends  are 
dividends  on  the  profits,  the  sums  paid  for  income 
tax  are  part  of  those  profits,  and  it  leems  to  me  that 
apart,  therefore,  from  any  special  provision  in  the  special 
Act,  and  apart  from  any  practice  which  may  have 
existed,  that  if  this  came  up  as   a  new  question 
immediately  after  the  Act  of  Parliament  had  been 
passed  one  would  equally  have  been  justified  in  com- 
ing to  the  conclusion  that  the  income  tax  wa«  paid 
on  behalf  (>f  the  shareholders  out  of  the  profits.  Under 
those  drcumstanoes  I  think  that  if  the  dividend  is 
paid  up  to  tbe  full  standard  rate  of  10  per  cent  free 
c^  income  tax  the  shareholders  would  ba  receiviog 
more  than  the  standard  rate.    I  thiuk,  therefore, 
this  appeal  fails  and  ought  to  be  dismissed  with  costs. 

BoMBB»  L  J. — I  agree  with  what  my  lord  has  said 
and  with  the  jadgmvnt  of  Buckley,  J.  I  wiU  only 
add  a  very  few  words.  I  most  say,  speakiog  for 
myself,  that  the  case  appears  to  me  to  be  a  reasonably 
dear  one  on  principle.  If  such  a  compmy  as  we  have 
to  deal  with  pays  income  tax  on  its  profits,  that 
income  tax,  a«  has  been  pointed  out,  is  payable  out  of 
the  profits,  and  is  part  of  the  profite,  and  if  the  profits 
after  deducting  the  income  tax  have  subsequent!  7  to 
be  distributed  among  the  members  of  tbe  company, 
that  income  tax  is  not  payable  again  by  those 
members  so  far  as  the7  receive  their  share  of  the 
protlfs,  because  tbe  incoaae  tax  is  to  be  taken  as 
having  been  paid  out  of  their  profits  aud  on  tiieir 
behalf.  If,  for  example,  a  company  such  as  this  had 
preference  sharehold^^rs  as  whU  as  ordinary  share- 
holders, and  the  preference  shareholders  were  only 
entitled  to  receive  out  of  the  profits  a  fixed  suod,  say  6 
percent.,  then  where  income  t«x  is  paid  by  tbecompany 
out  of  its  profits  it  must  be  treated  w  paid  in  respect  of 
so  much  of  the  profits  going  to  the  preference  share- 
holders in  respect  of  their  6  per  cent.,  and,  accord- 
ing to  my  mind,  it  is  clear  on  principle  in  such  a  case 
that  the  preference  shareholders  woidd  have  to  have 
deducted  from  the  divideod  warrants  payable  to  them 
the  income  tax  on  tbe  6  per  cent,  which  had  been 
previously  paid  on  their  behalf  by  the  company.  The 
same  principle  of  course  applies  to  tbe  shareholders 
in  the  precent  esse,  who  are  restricted  by  the  provision 
of  the  Act  so  that  they  are  only  to  share  a  limited 
amount  of  the  profits.  Section  16  of  the  spedsl  Act 
in  this  case  makes  perfeoUy  clear  what  I  should  other- 
wise have  gathered  even  without  that  section,  tbat 
what  the  members  of  tbe  company  in  respect  of  their 
maximum  dividend  are  to  receive  is  clearly  so  much 
of  the  profits  of  the  company.  Section  16  says  that 
the  profits  of  the  company  to  be  divided  amongst  the 
shareholders  in  any  year  shall  not  exceed  a  rate  of 
lO  per  oent.  per  aunum,  and  so  forth.  That  shows 
that  what  the  shart'holders  have  to  receive  are,  in  any 
point  of  view,  profits.  On  those  profits  wbich  they 
receive  they  would   have  h«d   to  pay  income  tax 


directly  themselves  if  it  had  not  been  paid  by  the 
company.  As  a  matter  of  fact  the  tax  has  been  paid 
by  the  company,  aud  therefore  ia  that  respect-  the 
shareholders  are  fr««e  from  tbe  obligation  of  paying 
income  tax  on  tbe  portion  of  their  profits  which  they 
have  received  by  reason  of  the  payment  in  respect  of 
thoiC  profits  by  the  company  generally.  It  appears 
to  me  that  that  simple  view  really  decides  tbis  ques- 
tion, and  I  am  clearly  of  opinion  that  the  appeal 
entirely  fails. 

Cozens-Habdy,  L.  J.— I  am  of  the  same  opiaion. 
I  so  entirely  agree  with  every  word  of  the  ju^ment 
of  Buckl«*y,  J.,  as  well  as  what  has  fallen  fr  m  my 
lord  an<1  Homer,  L.J.,  that  I  do  not  think  I  ought  to 
add  anything  on  my  own  behalf. 

Solicitors,  Burge$$,  Cozen$,  <fe  Co.,  for  Arthur  Buckley. 
Manche-ter;  Sharpe,  Parker,  Pritchards,  Barham,  <k 
Law/ord,  for  F,  W.  BromUyt  Asbtoo-uuder-Lyme. 


From  Ohan.  Div.  j 

(Vaugban  Williams,  Bomer,  and  |  June  7,  10,  1904. 
Cozens-Hardy,  L.JJ.)  ) 

In  re  HoABB  &  Co.  (Limited  and  Ebduoed)  and 
In  re  Companies  Acts.  1867  and  1877.  (a.) 

Company-^Beduetion  0/  capital— Deterioration  in  value 
of  securities  and  assets — Beserve  account— Proposed 
scheme — Part  of  preferred  and  deferred  ordinary 
shares  to  be  written  off,  and  part  alio  of  the  reserve 
account — Sanction  of  court  ^Jurisdiction — Discretion 
--Practice— Companies  Acts,  1867  (SO  <fc  31  Vict,  c. 
13)  and  1877  (40  <fc  41  Vict  c.  26),  s.  3. 

The  directors  of  a  brewery  company ^  incorporated  as  a 
limited  company ,  acting  under  powns  in  that  behalf  con- 
tained in  the  articles,  had  for  many  years  reserved,  out 
of  the  profits  of  the  company  which  th^y  might  have  die- 
tribuUd  in  dividends,  a  reserve  account,  the  amount  of 
which,  hftwever,  they  did  not  keep  separately  invested, 
but  treated  as  gmeral  assets  of  the  company  to  be  dealt 
with  in  the  ordinary  course  of  business ;  and  this  system 
of  procedure  was  authorized  by  the  articles.  The  com- 
pany  afterwards  incurred  a  loss  owing  to  depreciatCon  in 
the  va/tt«  of  its  tied  puhlichouses.  The  company  there- 
upon resolved  to  reduce  the  share  capital,  and  applied  to 
the  cnurt  to  sanction,  under  the  Companies  Act,  1877,  a 
scheme  for  reduction  of  capital,  whereby  the  company 
proposed  to  attribute  the  loss,  between  the  reserve  account 
ana  the  capital  cM^unt,  though  not  in  rateable  propor- 
tions ;  the  reserve  ciccount  {although  a  small  part  of  it 
was  to  be  still  rtiained)  being  debited  with  more  tJian  its 
rateable  proportion  of  the  loss,  and  the  capital  account 
with  less  thin  its  rateable  proportion  of  the  loss. 

Held,  that  the  court  had  jurisdiction  to,  and  would, 
sanction  such  scheme. 

Decision  0/ Buckley,  J.,  reversed. 

In  re  Barrov  H8Bm*tit«  8t-el  Co..  [1900]  2  Ch, 
848,  49  W.  B.  Dig,  24,  60  W,  B.  71,  [1901]  2  Ch.  746, 
discussed. 

This  was  an  appeal  from  a  decision  of  Backley,  J., 
refusing  to  sanction  a  scheme  for  the  reduction  of 
the  capital  of  the  company,  which  it  was  alleged 
was  necessary  by  reason  of  the  profits  of  the  com- 
pany having  greatly  decreased,  partly  owing  to  the 
very  heavy  writings  down  for  bid  and  doubtful  debts 
incurred  in  oonsequenoa  of  the  very  heavy  fall  in  tbe 
value  of  licensed  property,  aud  for  deprecistion  in 
value  of  such  securities  and  loss. 

(a.)  Reported  by  A.  B.  Tayloxtb,  Esq.,  Bariister- 
at-Law. 
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The  facts  were  as  follows : 

Hoare  &  Co.  (Liaiited)  was  incorporated  in  the  year 
1894  under  the  Companies  Acts,  1862  to  1890.  as  a 
limited  company,  the  rpgisten^d  offices  of  which  were 
by  the  memoraf>dam  of  association  of  the  company 
situated  in  England.  Ttie  object  of  the  companir 
was  to  carry  on  the  businesses  of  brewers,  maltsters, 
and  hop  merchants,  and  other  bnainesses  connected 
with  brewing  and  breweries,  also  to  lend  or  adTsnce 
money  to  i»uch  parties  and  on  such  terms  as  might 
seem  expedient,  and  in  particular  to  customers  of  and 
persons  having  dealings  with  the  company,  and  other 
objects  set  forth  in  the  memorandum  of  association. 

The  original  capital  of  the  company  was  by  the 
memorandum  and  articles  of  association  fixed  at 
£1,000,000,  divided  into  60.000  preference  shares  of 
£10  each,  36.000  preferred  ordhiary  share«  of  £10 
each,  and  £4,000  deferred  ordinary  sham  of  £10  each. 

Clause  12  of  thn  articles  of  association  provided  as 
follows :  **  The  60.000  preference  shares  shau  confer  the 
right  to  a  fixed  cumulative  preferential  dividend  at  the 
rate  of  £5  per  cent.  p«>r  annum  on  the  amounts  for  the 
time  being  paid  up  or  credited  as  paid  up  thereon, 
and  shall  rank  both  as  to  divideod  and  capital  in 
priority  to  all  other  shares  in  the  capital ;  nevertheless 
the  company  may  at  any  time,  as  provided  by  dauie 
60  hereof,  with  the  sanction  of  a  general  meeting, 
create  and  issue  20,000  additional  prefer^^noe  shares  of 
£tO  <>aoh  ranking  in  all  respectspaW pcueu  with  the  said 
60  000  prf'ferenoe  shares.  •  .  •  The  said  36,000 
preferred  ordinary  shares  shall  confer  the  right  to  a 
fixed  cumulative  dividend  at  the  rate  of  5  per  cent, 
per  annum  on  the  amounts  for  the  time  being  paid  up 
or  credited  as  paid  up  thereon  and  shall  rank  both  as 
regards  dividend  and  capital  in  priority  to  the  said 
deferred  ordinary  shares.  The  surplas  profits  fr'>m 
time  to  time  available  for  dividend  shall  be  applicabl«t 
to  the  payment  of  dividend  on  the  said  deferred 
ordinary  shares  as  hereinafter  provided." 

The  rights  in  winding  up  were  defined  in  clause  161 
of  the  companv's  articles  of  association  in  the  follow- 
ing terms :  '*  In  the  event  of  a  winding  up.  the  surplus 
assets  shall  be  applif^d  (i)  In  pajnnflr  off  t^e  capital  paid 
up  on  the  preference  snares  at  £120  per  cent  and  any 
arrears  of  dividend  to  the  time  of  such  payment ;  (it.)  in 
paying  off  th^  capital  paid  upon  the  preferred  ordinary 
shares  at  £100  per  cent,  and  any  arrears  of  dividend 
to  the  tia>e  of  such  pavment ;  and  (iii.)  the  surplus 
shall  belong  to  the  holders  of  the  deferred  ordinary 
shares  in  proportion  to  the  number  of  such  shares  held 
by  them  respectively."  Provision  was  made  in 
paragraph  8  of  clause  119  for  a  reserve  fund,  whereby 
certain  powers  were  conferred  on  the  company's 
directors,  and  amongst  other  powers  a  power  in  the 
following  terms:  '*(8)  Before  recommending  any 
dividend  to  set  aside  out  of  the  profits  of  the  company 
such  sums  as  they  think  proper  as  a  reserve  fund  to 
meet  contingencies  or  for  equalizing  dividends,  or  for 
repairing,  improving,  and  maintaining  any  of  the 
property  of  the  company,  and  for  other  purposes  a<« 
the  directors  shall  in  their  absolute  discretion  think 
conducive  to  the  interests  of  the  company  and  (sub- 
ject to  clause  4  hereof)  to  invest  the  several  sums 
so  set  aside  upon  such  investments  as  they  may  think 
fit,  and  from  time  to  time  deal  with  and  vary  such 
investments  and  dispose  of  all  or  any  part  thereof  for 
the  benefit  of  the  company ;  and  to  divide  the  reserve 
fund  into  such  special  funds  as  they  think  fit,  and  to 
employ  the  reserve  fund  or  any  part  thereof  in  the 
business  of  the  company  and  that  witk  mt  being 
bound  to  keep  the  same  separate  from  the  other 
assets." 

In  M%y,  1896,  the  capital  of  the  company  was,  by 
a  resolution  of  at  general  meeting  of  the  company, 
increased  to  £1,200,000  by  the  creation  of  20,000  new 


5  per  cent,  cumulative  preference  shares  of  £10  SMsb, 
to  rank  in  aQ  respects  pari  passu  with  the  then  exist- 
ing preference  shares. 

In  June,  1897,  the  capital  of  the  company  was 
further  increased  to  £1,950.000  by  the  creation  of 
7,500  new  shares  of  £10  e«ch,  to  be  call<^  A  cumula- 
tive preference  shares,  and  in  rega^'d  thereto  it  was 
re«olved  that  Uie  folio  <ring  provisions  should  have 
effect:  (i.)  <*The  said  new  shares  shall  carry  a  fixed 
cumulative  preferential  dividend  at  the  rate  of  5  per 
cent  per  annum  on  the  capital  for  the  time  being  paid 
up  therein.  .  .  .  (ii.)  The  said  new  pref-renoe 
shares  shall  rank  for  dividend  next  after  the  80,000 
existing  preference  shares  and  in  priority  to  the 
ordioary  snares  for  the  time  being  of  the  company, 
whether  preferred  ordinary  or  deferred  ordinary, 
(iii.)  The  said  new  preference  shares  shall  in  a 
winding  up  be  entitled  to  rank  as  regards  repay- 
ment of  capital  next  after  the  80,000  existing 
preference  shares  and  in  priority  to  the  ordinary 
shares,  whether  preferred  ordinary  or  deferred 
ordinary,  but  the  said  new  preference  shares  shall  not 
be  entitled  to  any  furUier  participation  in  surplus 
assets." 

All  the  company's  shares  had  been  Issued  and  folly 
paid  up.  Since  its  incorporation  the  company  had 
out  of  profits  pud  considerable  dividends,  and  it  had 
built  up,  pursuant  to  paragraph  8  of  clause  119 
of  its  artides  of  association,  a  reserve  fund  of 
£292,612  18s.  Id.,  m«de  up  of  the  following  items  : 

(1)  Premiums  reo<^ived  for  leases,  £48,737  18s.  Id.  ; 

(2)  premiums  received  on  issue  of  preference  shares, 
£252,000;  (3)  gnneral  reserve  fund,  £50,000;  total 
on  the  last  two  items,  £302,000 ;  but  less  dividends 
p*iid  to  Oanober  7th,  1903,  viz.:  Preference  shares 
£30,000.  <'A"  preference  shares  £28,125,  equals 
£58  125.  A  sum  of  £292,612  was  thus  arrived  at  The 
general  reserve  fund  consisted  of  undistributed  profits, 
which  had  accumulated  since  1896.  In  addition  to 
the  above,  £2,365  17s.  8d.,  ptft  of  the  profits  for 
ttiA  yeir  ending  the  7ch  of  January,  1903,  and 
£29,116  19s.  lid.,  the  profits  for  the  twelvemonths 
ending  the  7th  of  January,  1904.  had  not  been  dis- 
tributed. The  assets  of  the  compaoy  consisted  to  a 
large  extent  of  tied  public-houses,  both  freehold  and 
leasehold,  and  loans  advanced  on  the  security  of 
public-houses.  It  appeared  from  the  balance-sheets 
of  the  company  (copies  of  which  were  set  forth  in  an 
affidavit  of  A.  L.  Wigan,  one  of  the  directors  of  the 
above-named  company)  that  for  some  time  past  the 
profits  of  ttie  brewery  had  gradually  decreased,  and 
there  had  been  a  long  and  continuous  fall  in  the 
value  of  assets  of  this  description.  The  company, 
therefore,  had  th-ir  brewuries,  licensed  houses^ 
&o.,  valued  by  experts,  and  in  the  result  it  was 
ascertained  that  such  assets  show  a  net  depreciation  of 
£591,707  138.  lOd.,  and  that  capital  of  that  amount 
had  been  lost  or  was  unrepresented  by  available 
assets.  No  appreciation  of  any  other  of  the  com* 
pany's  assets  had  occurred  in  any  way  to  compensate 
for  such  loss.  la  the  affidavits  of  one  of  the  firms  of 
experts  on  tied  houses  and  loans  thereon,  and  the 
said  A.  L.  Wigan,  it  was  deposed  that  to  Uie  best  of 
their  judgment  and  belief  the  loss  was  a  perin«nent 
and  not  merely  a  temporary  one.  Advice  of  counsel  was 
then  taken,  and  as  a  result  several  meetings  were  held 
of  the  preference  and  A  preference  shareholderi,  and  an 
extraordinary  geoerai  meeting  of  the  company  was 
held,  when  it  was  determined  by  toe  directors  that  it 
Was  advisable  in  the  interest  of  the  company  and  of 
all  the  shareholdnrs  to  deal  with  the  loss  as  follows : 

'(i.)  £396  000  to  be  written  off  by  extinguishing  a 
corresponding  amount  of  the  preferred  ordmary 
shares  and  of  the  deferred  ordinary  shares;  (ii.) 
£195,707  13s.  lOd.  to  be  met  by  writing  off  the  like 
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amonnt  part  of  the  reserve  funds  of  the  oompanj."  The 
whole  of  the  preferred  ordinary  and  deferred  ordinary 
shares  were  held  by  four  shareholders.  Clause  53  of 
the  oompany*s  articles  of  association  provided  that  the 
company  miffht  from  time  to  time  by  special  resolu- 
tion reduce  me  capital  by  paying  off  capital  or  can- 
celliog  capital  which  had  becoi  lost  or  was  unrepre- 
sented by  available  assets,  or  reducing  the  liability  on 
the  shares  or  otherwise  as  might  seem  expedient. 
By  special  resolution  of  the  company  unanimously 
passed  and  confirmed  at  these  meetings  it  was 
resolved  that  the  capital  of  the  company  be 
reduced  to  £1.554»000,  and  that  such  reduction  be 
effected  by  cancelling  the  whole  of  the  preferred 
ordinary  shares  and  the  capital  paid  up  thereon  ss 
being  capital  lost  or  tmrepresentfd  by  available 
assets,  and  by  cancelling  the  sum  of  £9  per  share 
in  respect  of  each  of  the  deferred  ordinary  shares 
as  bemg  capital  lost  or  unrepresented  by  available 
assets  and  by  reducing  the  nominal  amount  of 
such  deferred  oidinary  shares  to  £1  per  share, 
and  also  for  altering  the  articles  of  association 
by  milking  the  same  accord  with  the  altered 
capitaL  Tois  was  unanimously  agreed  to  by  the 
pi^erenoe  and  A  preference  shareholders.  The  form 
of  the  minute  proposed  to  be  registered  was  as 
follows :  **  The  capital  of  Hoare  &  Co.  (Limited)  is 
£1,654,000,  divided  into  80,000  preference  shares  of 
£10  each,  7,500  A  cumulative  preference  shares  of 
£10  each,  aud  4,000  ordinary  shares  of  £1  each, 
instead  of  the  former  'capital  of  £1,950.000,  divided 
into  80.000  preference  shares  of  £10  and  7,500 
A  cumulative  preference  sbares  of  £10  each,  and 
36.000  preferred  ordinary  shares  of  £10  each,  and 
£4,000  deferred  ordinary  shares  of  £10  each." 

The  company  presented  a  petition  to  the  court, 
praying  for  the  reduction  of  its  capital  on  the  terms 
and  conditions  set  out  above,  and  also  that  the  words 
"and  reiuced"  to  the  company's  name  might  be 
disjpensed  with  altogether. 

Buckley,  J.,  after  stating  that  in  his  opinion  the 
oonrt  comd  not  sanction  a  redaction  on  the  terms 
proposed,  held  that  the  decision  of  Cozent-Hardy, 
JUJ.,  in  In  re  Barrow  HcBmatiU  Steel  Co.,  [1900]  2  Co. 
846,  49  W.  B.  Dig.  24  (and  which  went  to  the  Court 
of  Appeal,  where  the  point  was  not  touched  on :  50 
W.  B.  71,  flOOl]  2  Ch.  746),  was  on  an  exactly  similar 
point,  and  he  agreed  with  the  learned  Lord  Justice 
that  sums  of  this  kind,  «.«.,  the  reserve  fund,  must  be 
taken  into  consideration  in  order  to  find  ouc  the  loss. 
He  accordingly  refused  to  sanction  the  scheme  and 
dismissed  the  petition. 

Toe  company  appealed. 

Nem'lU,  K.C.,  Eve,  K.O.,  aud  Martdli,  for  the 
comp«ny.— The  question  is  whether  the  Legislature 
baa  deteormined  the  matter  and  said  that  the  capital 
could  not  be  reducf>d  unless  the  reserve  fund  was 
used.  [ItoiCEB,  L.J. — Toe  question  is  whether  the 
loss  ought  to  be  distributed  rateably  between  the 
reserve  fund  and  the  capital.]  The  learned  judge 
■aid  that  so  long  as  the  company  had  assets  available 
they  could  not  reduce.  [Bomeb.  L.J. — I  do  not 
tiiink  this  is  a  question  under  the  Act  of  1877  at  all, 
lor  the  pxurposes  of  the  Act  as  far  as  the  reserve  fund 
is  oonoemffd,  the  Act  has  nothing  to  do ;  for  reserve 
fund  is  not  capi^al^  it  is  the  balance  only  that  must 
suffer  loss.]  fVAUOHAN  WILLIAMS,  L.J.— Tue  real 
difficulty  depends  on  the  application  of  the  fund.] 
Here  the  sbareholders  elected  to  reserve  a  part  of  the 
profits  they  might  have  divided,  and  they  handed  it 
over  to  the  company.  [Bombb,  L  J. — Has  there  been 
any  loss  in  trading  r — ^Ko.  Tnen  it  is  all  capital  loss  P 
— ^Yes.]  Bvidence  was  produced  showing  Uie  resolu- 
tions, and  the  fact  that  every  shareholder  had  been 
ooosnlted  and  qonsented  to  the  scheme. 


They  referred  to  In  re  Eoematite Steel  Cb.,  [1900]  2Ch. 
846.  49  W.  B.  Dig.  24,  50  W.  B.  71,  [1901]  2  Ch.  746; 
In  re  Direct  Sjpanish  Telegraph  Co.,  35  W.  B.  209,  34 
Ch.  D.  307. 

BoMSB,  L.  J. — ^The  only  question  which  we  have  to 
consider  in  this  case  is  one  of  principle,  or  it  may 
be  called  one  of  law — viz.,  whether  the  court 
has  jurisdiction  in  such  droimistanoes  as  arise 
here  to  sanction  this  scheme  lor  the  reduction  of 
capital  owing  to  the  loss  that  has  occurred  on 
capital  account.  I  think  we  have.  The  question 
arises  in  a  case  where  there  was  a  reserve  fund 
properly  set  apart  by  the  company  under  the 
provisions  of  its  artidas.  Now,  that  reserve  fond 
was  one  which  was  properly  created — ^that  is  to  say,  it 
was  a  fund  which  at  the  time  it  was  created  arose 
from  the  fact  that  there  were  available  assets,  after 
deducting  all  liabilities  of  every  kind,  including  tbe 
amount  which  is  represented  by  the  share  capital, 
which  might  have  been  applied  as  the  company 
thought  fit  without  thereby  doing  any  violence  to  tbe 
provisious  of  the  Companies  Acts,  or  to  the  articles  of 
the  company ;  in  other  words,  the  surplus  whicb  was 
carried  to  Uie  reserve  fund  represented  what  migbt 
have  been  properly  applied  at  the  time,  if  the 
company  had  so  thought  fit,  in  paying  further 
dividends  to  tbe  shareholders,  and  no  person  could 
have  complaint- d  if  they  had  done  so.  It  was  there- 
fore a  reserve  fund  properly  created,  and  that  reserve 
fund  could  have  been  dealt  with  by  the  company  in 
accordance  with  the  provisions  of  its  articles  if  they 
thought  fit.  They  might  have  utilized  it  in  payment 
of  or  in  equaliziug  sutMequent  divideuds,  or  if  they 
had  chosen  they  might  have  applied  it  in  making 
good  lost  capital,  or  nave  applied  it  to  any  purpose 
mey  thought  fit  within  the  objects  of  the  compauy. 
That  was  the  condition  of  the  reserve  fund,  and  the 
droumstances  under  which  it  was  created.  Now 
what  does  such  a  fund  as  that  represent  P  To  my 
mind  it  in  no  wise  represents  the  capital  account 
properly  so  called.  Lee  me  test  it  in  tliis  way.  In 
this  c«se  the  company  might,  if  they  had  thought  fit, 
have  taken  assets  and  set  them  apart  to  represent  the 
reserve  fund,  and  might  tiave  kept  those  assets  wholly 
apart  from  all  the  other  accounts  of  the  company. 
They  might  have  kept  the  assets  representing  the 
reserve  fund  strictly  to  answer  that  reserve  tuud,  and 
not  have  dealt  with  them  in  any  way  as  part  of  the 
general  assets  of  the  company.  So  long  as  they  did 
that,  it  is  clear  to  my  mind  that  the  assets  represent- 
ing the  reserve  fimd  could  not  be  properly  c«lled  in 
itself  a  capital  accoimt  or  a  capital  asset.  Bat  in 
this  case  the  company  did  what  they  had  power  to 
do,  and  what  is  often  done  in  similar  cases — namely, 
tuey  did  not  set  apart  special  assets  to  represent  the 
reserve  fund,  but  they  allowed  the  matter  to  rest  in 
account,  and  the  assets  generally  to  be  dealt  with  by 
the  company  in  the  ordinary  way  of  business,  whether 
those  assets  migbt  be  said  so  far  to  represent  the 
reserve  fund,  or  whether  they  represented  the  capital 
account  and  the  other  liabilities  of  the  company. 
Now,  what  happened  in  that  state  of  things  was  this. 
After  some  subsequent  trading  it  was  found  that 
tiiere  was  a  great  loss  of  assets,  so  great  that  after 
takiog  the  liabilities  properly  so  called  of  the  com- 
pany apart  £rom  the  resirve  fimd  and  the  capital 
account,  there  was  insufficient  to  pay  the  reserve 
fund  and  to  meet  the  capital  liability.  In  that  case, 
what  ought  to  be  done  with  regard  to  the  loss? 
Otight  it  to  be  attributed  wholly  to  the  capital 
account  or  wholly  to  the  reserve  fimd,  or  ou^ht  it 
to  be  treated  as  apportioned?  In  my  opiuion, 
under  the  circumstances  of  the  case,  the  loss 
ought  to  be  treated  as  apportioned  between  the 
1  reserve  fund   and   the  capital  acoonnt  properly  so 
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called— -that  is,  the  share  capital.  In  the  present 
case  the  company  propose  to  d6  more  than  that. 
They  propose  to  attribute  more  than  its  due  propor- 
tion of  the  loss  of  assHts  to  the  reserve  fund  than  they 
do  to  the  capital  account.  In  my  opinion  that  was  a 
matter  they  were  not  absolutely  bound  to  haye  done, 
but  certainly  they  had  a  right  to  do,  and  so  far,  I 
thiDk.  no  complaint  can  be  made  of  their  not  wiping 
out  the  whole  of  the  reserve  fund,  but  treating  a  certain 
part  of  the  assets  as  representing  the  reserve  fuod  as 
written  down  by  them.  That  leaves  a  certain  amount 
of  aisets  to  represent  the  share  capital  after  deduct- 
ing the  ordinary  liabilitieB  of  the  company — ^that  is  to 
say,  the  current  debts,  and  the  debenture  stocks  and 
so  forth.  Then,  when  we  see  what  assets  there  are  to 
meet  the  share  capital,  it  is  dear  there  has  been  a 
great  loss  of  the  capital,  and  accordiogly  we  are 
asktd  imder  the  Acts  of  Parliament  to  sanction  a 
scheme  for  the  redaction  of  the  share  capitaL  In  my 
opinion  the  court  has  uodoubted  jurisdiction  to  desX 
with  a  scheme  so  framed,  and  to  sanction  it  if  it 
thinks  fit  I  quite  agree  that  the  ourt  is  not  bound 
in  such  a  case  as  this  to  sanction  the  scheme.  I  can 
well  understand  oases  in  which  the  court  will  say : 
"No,  we  will  not  sanction  any  reduction  of  tbe 
capital  so  long  as  you  keep  anything  by  way 
of  reserve  fund.'*  I  can  c<mceive  drcumstanoes 
imder  which  the  court  might  justly  say :  "  This 
ii  a  case  where  we  think  no  reserve  fund  ought 
to  be  allowed  to  remain,  and  we  will  not  sanction  the 
scheme  in  so  far  as  any  reserve  fund  is  allowed  to 
remain.*'  But  the  court  undoubtedly,  to  my  mind, 
has  jurisdiction  to  sanction  such  a  scheme,  whereby  a 
proper  part,  as  indicated  previously  by  me,  of  the 
reserve  fund  is  allowed  to  exist,  and  in  the  circum- 
stances of  this  case  I  tbink  the  court  ought  to  allow 
the  small  proportion  of  the  reserve  fund,  which 
according  to  the  scheme  is  provided  for,  to  remain  as 
a  reserve  fund.  I  think,  therefore,  that  in  this  case 
not  only  has  the  court  jurisdiction  to  sanction  the 
scheme,  but  that  under  the  circumstances  it  ought  to 
do  80.  I  may  only  add  that  in  this  case  there  is  no 
question  as  to  the  rights  of  creditors,  and  it  is  a  case 
where  all  the  shareholders  are  unanimous  in  approving 
of  the  scheme.  ULder  these  circumstances  I  think 
the  court  ought  to  approve  of  the  scheme. 

Yattohan  Williams,  L.  J.— I  am  inclined  to  think 
that  that  is  right.  I*  asked  Bomer,  L.  J.,  to  deliver 
ludgment  first  because  in  a  matter  of  this  sort  I 
knew  that  he  would  put  it  much  more  clearly  than 
I  could  myself,  but  at  the  same  time  I  consider  it  my 
duty  to  state  for  myself  the  primiples  upon  which  I 
imd^rstand  we  are  acting  in  the  present  case. 

Now,  the  particular  statute  under  which  we  ar« 
ac«ing  is  the  Oompaoies  Act  of  1877.  and  we  have  to 
see,  before  we  can  sanction  the  reduction  of  capital, 
whether  the  case  comes  within  the  words  of  tbe  third 
section  of  this  Act— tnat  is  to  say,  whether  there  is  aoy 
lost  capital,  or  anv  capital  ut ir«-presented  by  available 
assets.  I  regard  those  two  things  as  alteroatives,  and 
not  as  if  the  latter  were  ex^geticaL  We  have  to  see 
whether  there  is  any  lost  capital,  and  to  what  extent. 
The  difficulty  which  Buckley,  J.,  bad  in  this  case  was 
that  he  was  not  satisfied  that  there  was  lost  capital 
to  the  extent  which  was  alleged  in  the  petition,  aod 
his  doubt  aro*e  from  the  existence  of  this  reserve ;  I 
do  not  use  the  words  *<  reserve  fund  "  because  it  is 
not  true  in  fact  to  say  that  there  was  any  reserve 
fund  at  all.  If  there  had  b»en  any  reserve  fund  io 
this  case,  and  if  the  reserve  fund  was  a  fund  which 
appropriated  this  sum  which  might  be  paid  in 
dividends,  but  which  the  company  did  not  think  it 
prudent  to  o  it  tribute  in  dividends  at  the  moment,  but 
would  retain  in  hand  ready  to  distribute  in  diviaends 


if  they  thoaght  fit,  unless  the  company  by  a  proper 
resolution  determined  to  do  otherwise  with  it,  I  should 
have  said  that,  under  such  circumstances,  if  yon  have 
a  loss,  as  you  have  a  loss  in  this  case,  by  the  reduction 
in  market  value  of  the  tied  houses,  the  whole  of  that 
loss  was  a  loss  which  for  the  purpose  of  this  statute 
as  to  reduction  of  capital  ought  to  be  written  off 
capital  properly  so  called  entirely.    We  really  have 
not    to    decide    that    in    this   case,    because    the 
facts  do  not  raise  such  a  case,  but  I  do  want  to  say 
before  leaving  that  point  that,  as  I  understand  it, 
however  much  capital  you  have  lost  at  any  ffiven  date, 
if  your  profit  and  loss  account  shows  a  profit  balanoe, 
tiien  to  the  extent  of  that  profit  balanoe  you  are 
entitled   to  distribute  that  money  as  dividend,  not- 
withstanding the  fact  that  you   have  lost   capital 
which  you  have  not  replaced.    Under  those  circum- 
stances, so  far   as  this  undistributed  money  is  to 
be  considered,  I  think  that  even  if  it  had  ariaen 
after  tte  loss  of   capital,  you  could   have   appro- 
priated it  to  the   payment  of   dividend,   and   the 
whole  of  that  loss  then  would  be  properly  written 
off  capitaL      When  I  heard  counsel  for  the  appel- 
lants argument  the  other  day,   I  thought  he  was 
arguing   upon  that  basis,  and  I  quite  expected   a 
resolution  to  have  been   produced  relating  to  the 
action  of  the  board,  showing  that  there  had  been 
some  such  appropriation.    That  is  not  the  case  here. 
What  has  bMu  done  is  this.    No  fond  has  really  been 
created.    There  has  been  no  investment  of  this  fund 
whi(^  might  have  been  distributed  as  dividends  at  alL 
What  has  oeen  done  is  exactly  the  same  as  if  the  balanoe 
of  profit  and  loss — that  is  to  say,  the  profit  balance — 
had  existed  in  sovereigns,  and  the  diroctors  had  met 
together  and  had  said:  "  We  have  such  a  sum  that  we 
could  distribute,  if  we  chose,  now  in  dividends,  bat 
we  think  it  wiser  not  to  do  so  at  present,  and  there- 
fore we  will  carr?  this  sum  to  a  reserve.**    That  is,  to 
my  mind,  precisely  the  same  as  if  they  had  said:  **  We 
will  pour  these  sovereigns  into  the  till."    Now  yoa 
have  got  those  sovereigns  in  the  tilL    It  is  not  to  my 
mind  a  true  way  of  looking  at  those  sovereigns  to  say : 
**  Here  is  a  fund  consisting  partly  of  these  sovereigns 
and  partly  of  the  otner  items  appearing  upon  the 
asset  side  of  the  balaoce-sheet,  and  we  will  treat 
the   capital   and   the  reserve  as  being   two   funds 
which   are   charged   upon   one   seomnty,    that  one 
security    beioff    the   total   of    the    as8e%    includ- 
ing therein  aU  the  asset  side  of  the  balance-sheet 
and  the  money  which   has   been  poured  into   the 
till.**    I  do  not  thiok  it  would  be  right  to  regard  the 
capital  and  that  reserve  fund  as  two  funds  charged 
upon  one  security.    If  it  were  so,  and  thern  was  a  loss, 
you  get  at  the  rateable  proportion  of  the  loss  without 
any  difficulty  at  all.    Then,  if  you  cannot  do  that, 
what  is  the  proper  thing  to  doP     I  suppose  one 
has  to  say  that,  although  the  sum  imdistribated  has 
not  been  segregated  from  the  drculatiDg  capital,*  but 
has  been  pour^  into  the  till,  nevertheless  the  power 
of  the  directors  has  not  yet  gone  to  do  with  the  money 
as  they  may  think  best  in  the  interests  of  the  company. 
Suppoaiog,  for  instance,  there  had  been  no  scheme  for 
reduction  at  all,  what  could  the  company  have  done  ? 
Oould  they  have  distributed  this  sum  as  a  dividend  ? 
Theoreticallv  I  think  they  could.    But  ought  they  to 
do  BO  ?     I  thitik  not.     Then,  as  I  understand,  our 
conclusion  io  the  present  case  is  that  what,  as  com- 
mercial men  managing  a  commercial  undertaking, 
ought  to  be  done  is  to  distribute  the  lost  in  propor- 
tion to  the  figures  of  the  share  capital  and  the  reserve 
fuud.    A^  I  understand  from  the  figures  in  the  present 
case,  although  that  has  not  been  done,  the  departure 
has  only  bcctn  in  the  sense  of  attributing  too  large  a 
proportion  of  loss  to  the  reserve  fond  and  too  small  a 
proportion  of  loss  to  the  share  capitaL    Under  these 
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etroaiDBtanoas,  tbere  having  been  ao  undoubted  loss  of 
capital  in  this  case,  and  as  we  think  that  loss  has  been 
properly  allocated  as  a  oommeroial  matter  between 
the  share  oaptiud  and  the  reserve  fund,  we  may 
sanction  this  scheme. 

Cozbns-Habdy,  L.J. — I  agree ;  but  I  wish  to  add 
a  few  words  of  my  own.  I  think  the  leading  idea  of 
Buckley,  J.'s,  judfrment  was  that  you  cannot  reduce 
capital  unless  you  find  that  the  capital  has  been  lost 
and  is  not  represented  by  any  fuud,  whether  it  is  in 
the  nature  of  capital  or  income.  I  cannot  read  the 
Act  in  that  sense.  I  think  if  you  prove  that  capital 
hat  been  lost,  you  do  not  really  want  to  consider 
whether  it  is  uorepreseoted  by  available  assets. 
Although  capital  may  not  be  lost,  it  may  still  be 
nnreprvsented  by  available  assets,  and  in  that  case 
there  is  power  to  reduoe. 

Some  difficulty  hat  been  caused  here  by,  what  I 
agree  with  Yaughan  Williams,  L.J.,  in  calling,  the 
imhappy  uie  of  language  by  accountants.  Tbey  will 
talk  of  "  reserve  fund*'  when  there  is  no  reserve  fund. 
I  think  in  ihts  balaoce-sheet  there  is  an  exceptional 
degree  of  error.  The  rest-rve  fund  has  been  treated 
as  though  it  were  on  the  same  footing  as  representing 
premiums  received  on  leases.  As  I  understand,  that 
It  an  item  that  never  could  have  been  applied  in  pay- 
ment of  dividends.  It  is  not  part  of  the  profits  of 
the  company.  It  was  a  capital  item  that  never  ought 
to  have  bren  treated  on  tbat  footinir  at  all.  The 
other  two  items  are  items  which  really  have  been 
dealt  with  on  the  footing  of  article  119,  sub-section  8, 
which  says :  [His  lordsbip  read  a  portion.]  I  do 
not  read  that  clause  in  full.  Ic  authorizes  the 
directors  either  to  apply  it  for  the  equalization  of 
dividmds  or  for  repairing,  improving,  and  maintain- 
ing any  of  the  property  of  the  company,  or  in  any 
other  way  conducive  ta  the  interests  of  the  company, 
including,  of  course,  the  jMiyment  of  debts  and 
liabilides  of  the  company.  Ttien  it  goes  on  to  say 
that  the  directors  may  "  employ  the  reserve  fund  or 
any  part  thereof  in  the  business  of  the  company,  and 
that  without  being  compelled  to  keep  the  same 
■eparate  from  the  other  assets."  We  now  know  that 
that  is  exactly  what  bas  been  done.  I  think  we  now 
know  that  the  other  items  mentioned  in  this  balance- 
shert  as  part  of  the  profits  of  the  company,  which 
might  have  been  applied  in  payment  of  dividend, 
have  never  by  any  act  of  the  directors  or  of  the  com- 
pany been  turned  to  any  other  capital  purpose.  That 
being  so,  these  two  large  items  bemg  employed  in  the 
bnsiuess  of  the  company,  and  not  kept  separate  from 
the  company,  we  have  to  deal  with  a  large  loss — ^tbat 
ii  to  say,  the  assets  which  represent,  as  I  will  call 
them,  tbe  next  assets  after  payment  of  debts  which 
repreeent  the  share  capital  and  tbe  reserve  fund,  are 
insufficient.  How  ought  that  to  be  dealt  with?  I 
adopt  the  view  of  Bomer,  LJ".,  on  that  point.  I  think 
that  if  tiie  assets  ought  to  represc^nt  both  the  share 
capital  and  Uiereierve  fund,  and  they  are  not  sufficient 
to  do  so,  the  proper  course  is  to  attribute  tbe  loss  rate- 
ably  betireen  them;  or,  in  other  words,  that  we  should 
not  be  justified  in  saying  tbat  a  larger  amount  of 
capital  has  been  lost  than  would  be  the  result  of 
woraing  out  the  proportion  in  that  maimer.  No 
doubt  &e  whole  of  this  reserve  fund  might  have  been 
appUed  to  make  good  tbis  loss  of  capital.  The 
dmctors  propose  to  take  more  than  its  proportionate 
share,  but  to  leave  what  I  may  call  a  moderate  reserve 
fund.  That  being  so,  it  seems  to  me  tbat  we  are 
entitled  to  say  that  it  has  bnen  established  in  this 
present  case  that  capital  hvs  been  lose,  and  losn  to  the 
extent  it  is  proposed  to  be  written  off  by  this  order.  I 
desire  to  say  one  word  about  the  case  of  In  re 
Barrcw  HcmaMe  8ted  Co.^  a  decision  of  my  own, 


which  Buckley,  J.,  referred  to.  In  that  case  the 
reserve  fund  had  not  been  taken  into  account  at  all. 
It  was  blended  with  the  otiier  assets,  but  not  taken 
aoooimt  of  at  all.  I  do  not  think  that  I  meant  to 
say  more  than  that  in  considering  the  loss  of  capital 
you  must  have  regard  to  th<^  faut  that  the  assets  in- 
clude a  reserve  fund,  but  not  separately  invested.  If 
my  language  goes  further  than  that,  I  certainly 
desire  to  qualify  it  in  the  sense  I  have  now  men- 
tioned. 

Schem'i  Bandumed  and  appeal  aUoioed, 

Solicitors,  Sandilands  dh  Co. 


Ktgl^  <Sourt  of  3wtitL 

Chan.  Div.  (  March  10,  11, 12.  13,  14 ;  June  14,  15, 
Farwell  J.  J  16,  25.  1904. 

Mbbobb  and  Othbbs  v.  Dbnnb.  (a.) 

Ca stom —  Validity — Legal  origin — Preiumptions — Bight 
of  drying  nefa  on  eecuhore — Character  of  accreted 
land, 

A  custom  affecting  land  is  not  had  for  unrertainty 
hecause  it  is  not  invariable  in  every  part,  nor  becawe  the 
limits  of  the  land  affected  hy  the  custom  are  not  defined 
more  deurly  than  the  limits  of  land  comprised  in  a  grant* 
So  a  custom  is  not  unreasonable  because  it  is  prejudicial 
to  the  interests  of  a  priwUe  individual  if  it  is  for  the 
benefit  of  the  commonwealth,  for  such  benefit  renders  its 
lawful  commencement  reasonably  probable ;  again,  wJiere 
the  exietence  of  a  right  for  a  long  period  has  been  pr>fvedf 
everything  that  is  reasonably  possible  to  le  presumed  in 
favour  of  that  right  should  be  presumed  ;  and  the  party ^ 
seeking  to  defeat  the  right  by  reason  of  its  inception 
within  legal  memory^  has  the  onus  of  proving  that  it 
could  not  possibly  have  existed  from  time  immemorial 
and  have  continued  without  interruption.  Land  accreted 
takes  the  character  of  the  Umd  to  which  it  is  added,  and 
is  subject  to  tJie  same  customs  as  affeCt  such  land :  Thus, 
persons  entitled  by  custom  to  dry  nets  on  a  piece  of  land 
adjoining  the  sea  are,  where  gradual  accretion  has  taken 
place,  entitled  to  exercise  that  right  on  the  land  gained  by 
accretion. 

Action. 

The  plaintiffs  were  inhabitants  of  the  parish  of 
Walmer,  and  fishermen,  the  defendant  being  a  land- 
owner in  the  same  parish.  It  was  alleged  in  the 
statement  of  claim  that  there  was  in  the  parish  of 
Wi^er  a  pifce  of  ground  known  as  the  *' beach 
ground,"  which  was  covered  with  shingle,  and  was 
about  eleven  acres  in  extent,  and  was  situate  near  the 
sea.  It  was  further  allcKed  that  this  beach  ground 
had  from  time  immemorial  been  open,  and  not  en- 
closed, and  that  the  inhabitants  of  Walmer  who  were 
fijhermen  were  eutitlf  d  by  custom  to  dry  their  nets 
thereon  by  spreading  their  nets  upon  tbe  surface 
thereof.  The  plaintiffs  sought  an  iojunction  re- 
straining the  defendant  from  interfering  in  any  way 
with  the  alleged  ciutom.  The  defence  was  a  denial 
of  the  custom  and  a  plea  that  the  alleged  right  was 
one  only  exercisv'd  by  leave  and  license,  and  that  for 
some  considerable  period  the  beach  gpround  had  not 
been  suitable  for  drying  nets  on,  that  it  was  formed 
by  gradual  accretion,  aod  was  not  any  part  of  the 
foreshore,  but  that  it  formed  part  of  some  land  of 
which  the  defendant  was  the  owner  and  upon  whidi 

(a.)  Beported  by  H.  Stbphbn,  Bsq.,  Barrister- 
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it  abatted»  and  the  defendant  oUimed  a  right   to 
build  Uiereon  or  to  uia  it  as  he  thought  fit. 
The  facts  are  stated  in  the  judgment. 

Ufifohn,  K.C.,  and  R.  J.  Parker,  for  the  plaintifEiEU 
Bve,  E.G.,  JenhinBy  E.G.,  J.  Oatey,  and  StuaH  A, 
Moore,  for  the  defendants. 

June  25.— Fabwbll,  J.— The  plaintiflii  claim  a 
declaration  that  the  inhabitaots  of  Walmer  carrying 
on  the  trade  or  business  of  fishermen  are  entitled  as 
of  right  at  all  times  necessary  or  proper  for  the 
purposes  of  their  trade  or  business  to  spresd  and  dry 
their  nets  on  a  piece  of  shingle  or  beach  lying  just 
ab  ive  high- water  mark  between  Walm«*r-pl4ce  and 
Walm*>r  Oastle»  and  an  injunction  restraining  the 
dvf^'ndant  from  bmldii«g  on  the  premises  so  as  to 
interfere  with  th*-ir  right.  The  piece  of  land  in 
question  in  this  action  is  about  11  acres  in  extent, 
and  is  if  little  value  excf«pt  to  the  fishermen  for  drying 
their  nets  or  to  the  def«'ndant  for  building  purposes — 
objects  which  are  unfortunately  inconsisteot  with 
one  another.  During  the  whole  of  liyinp  memory 
extending  over  upwards  of  seventy  years  m  the  case 
of  the  pl^tifb'  witnesses  (who  were  a  body  of  honest 
and  straightforward  seafa^g  men,  whose  evidence 
appeared  to  me  to  be  deserving  of  entire  credit)  and 
hy  reputation  for  many  years  before  their  birth,  the 
inhabitants  of  the  parish  of  Walmer  who  are  fishermen 
have  used  this  piece  of  ground  for  the  purposes 
of  drying  their  nets.  The  practice  has  varied 
somewhat  durmg  the  last  seventy  years.  There  are 
three  fisheries  now  practised  at  Walmer — ^the  mackerel, 
the  hemng,  and  the  sprat  fisheries.  The  mackerel  season 
is  from  May  to  July  and  in  September  and  October,  tbe 
hemng  fishery  from  October  to  Ohristmas,  and  the  sprat 
fishery  from  November  to  M«rch.  Down  to  some 
thirty  or  thirty-five  years  ago  herring  nets  and 
mackerel  nets  were  cutchea  or  tanned  at  the 
commencement  of  and  in  preparation  for  the  fishery 
Sfas(»n,  and  were  then  spread  out  to  dry  on  the  piece 
o!  groand  in  questioD,  and  at  the  end  of  the  season 
the  boats  were  brought  up  dose  to  this  piece  of 
ground  and  the  nets  were  taken  directly  to  it  and 
spread  out  on  it,  or  if  the  weather  did  not  permit  of 
that  the  nets  were  landed  nearer  the  town  and 
were  then  brought  in  carts  to  this  piece  of  ground 
and  spread  out  to  dry  before  being  put  away  for 
the  wioter,  and  this  practice  stiU  remains  with 
regard  to  the  maokurel  nets.  Down  to  the  same 
period  the  sprat  nets  were  not  spread  on  this  piece  of 
ground  at  all.  About  thirty  or  thirty-five  years  ago, 
the  practice  of  oiling  the  herring  nets  instead  of 
cntchbg  them  and  of  oiling  the  sprat  nets  CMne  into 
use,  and  these  nets  were  also  spread  on  the  same 
^ieoe  of  ground  to  dry.  The  time  required  for  drying 
lifter  oiling  is  longer  than  was  reqnued  for  the  earlier 
process,  and  sprat  nets  are  now  put  on  the  land  at  a 
period  during  which  no  nets  used  to  be  put  there  so 
far  as  living  memory  goes.  The  fishermen  have 
occasionally  m  former  years  dried  tbeir  nets  in 
different  places  along  the  beach,  but  this  piece  of 
ground  in  question  is  that  which  has  always  been 
used  and  to  the  extent  of  coveriog  its  whole  area  at 
times,  and  has  been  known  to  the  fishermen  and  their 
forefathers  and  spoken  of  amongst  them  as  their  own 
ground.  On  these  facts  the  plaintiffi  claim  to  have 
established  the  existence  of  a  custom  for  all 
inhabitants  of  Walmer  being  fishermen  to  dry  their 
nets  on  this  piece  of  g^und  at  such  periods  as  may 
from  time  to  time  be  necessary  for  the  due  prosecu- 
tion of  their  trade  as  fishermen  sccording  to  the 
varyii*g  exigencies  of  the  fiehing  indu»try  and  the 
requirements  of  improved  nets.  !&e  defendant  objects 
(1)  that  there  is  no  reported  case  in  which  a  custom 
for  the  fishermen  of  a  parish  to  dry  their  nets  on  a 


particular  piece  of  land  has  ever  been  decided,  and 
that  such  a  custom  ought  not  now  to  be  held  good ; 
and  (2)  that  a  custom  for  any  variation  from 
the  ancient  time  or  ancient  kinds  of  nets  is  bad  for 
uncertainty.  I  cannot  find  that  the  validity  of  a 
custom  for  the  fishermen  of  a  parish  or  town  to  dry 
their  nets  in  a  particular  close  has  ever  been  expressly 
decided,  but  this  is  probably  due  to  the  feci 
Uiat  such  validity  has  never  been  questioned. 
Although  the  case  in  the  Tear  Book  8  Bd. 
4,  c.  18.  which  is  translated  by  Hilroyd,  J.» 
in  BlundeU  v.  CaUeraU,  5  B.  &  Aid.  295.  is  referred 
to  as  an  authority  on  the  point  in  several  sub* 
sequent  books,  I  think  that  the  point  was  assumed, 
not  decided,  therein ;  and  this  is  probably  due  to  the 
f «ct  stated  by  Professor  M«itland  in  his  admirable 

Erefaoe  to  the  year-books  now  in  course  of  publication 
y  the  Selden  Society  (vol.  17,  p.  xiv.),  that  the 
rf»ports  in  year-books  were  "  instructions  for  pleaders 
rather  than  the  authoritative  fixation  cf  points  of 
substantive  law.'*  The  general  law  was  announced, 
tbe  point  of  interest  to  obtain  '*  sad  and  grave  men  *' 
who  report^'d  wnat  was  the  form  of  pleadmg.  Thus 
Hale  (de  Portibus  Maris,  published  by  Mr.  Har* 
grave  in  1786).  says  at  p.  86.  "  Look  at  the  book  of 
8  Bd.  4,  18,  for  the  custom  of  Keot,  for  fishermen 
to  dry  their  nets  upon  the  land,  though  it  be  the  soil 
of  private  men,*'  referring  to  the  year-book  as  statmg 
the  existence  of  a  well-known  custom.  In  the  case  of 
Taniitry,  Davis  Bep.  78,  it  was  stated  at  p.  89,  by 
counsel  as  an  instance  of  well  known  custom,  "  so  to 
turn  the  plough  on  the  headland  of  another  in  favour  of 
husbandry  and  to  dry  nets  on  the  land  of  another  in 
favour  of  fishery  and  navigation."  This  passage  is 
set  out  verbatim  in  Bolle's  Abr.,  ''  Onstom,"  F.  2)  as 
a  correct  stat*'ment  of  the  law.  In  Fitch  v.  Bawling, 
2  H.  Bl.  393,  398,  Bailer,  J.,  in  1795,  says: 
"  With  respect  to  the  case  Bro.  Abr.  Ouaiom  (pi.  46). 
where  the  custom  was  holden  to  be  bed,  not  beoanse 
it  was  for  the  fishermen  of  Kent  to  d^  their  nets  on 
the  plMntiff*sland  (which  the  case  in  Uro.  Oar.  shows 
to  be  good),  but  either  because  the  digging  in  the 
soil  in  order  to  pitch  stakes  to  hang  nets  on  was  un- 
necessary or  it  tended  to  the  distnrb«no6  of  the  in- 
heritance." Here  again  I  am  unable  to  verify  the 
reference,  for  Baker  v.  Breretnan,  Oro.  Oar.  418, 
appears  to  state  only  that  inhabitants  cannot 
prescribe  for  a  profit  a  prendre  in  alieno  eolo  "for 
fishermen  to  dry  their  nets  for  the  public  benefit  or  for 
easement,"  and  I  can  find  no  other  case  in  Oro.  Oar. 
on  the  sabject.  In  Pain  v.  Patrick,  3  Mod.  289,  the 
court,  in  holding  that  the  custom  in  that  case  was  well 
alleged,  said  (p.  294) :  *'  This  may  be  as  well  alleged 
as  a  custom  to  turn  a  plough  upon  another  man's  land 
or  for  a  fisherman  to  mend  his  n«ts  there."  In  Bacon's 
Aln*.,  "  Oustom."  p.  666  (the  first  edition  of  which  was 
published  in  1736)  thn  custom  is  giv^  as  good,  *'  so 
a  custom  to  dry  nets  upon  the  land  of  another ;  for 
this  is  in  favour  of  fishmg  and  navigation."  I  have 
failed  to  find  the  margins  reference  which  he  gives  as 
his  authority — 6  Oo.  84— and  which  is  also  given  by 
Tindal,  O.J..  in  Lockwood  v.  Wood,  6  Q.  B.  64,  but 
the  Lord  Ohief  Justice  treats  the  custo^n  as  of  Imown 
validity  in  1844.  Ha  says:  *'A  custom  which  has 
existed  from  time  immemorial  without  interruptioa 
within  a  certain  place,  and  which  is  certain  and 
reasonable  in  itself,  obtains  the  force  of  a  law  and  is 
in  effect  tiie  common  law  within  that  place  to  which 
it  extends,  though  contrary  to  the  g**neral  law  of  the 
realm,  .  •  .  Thus  a  custom  for  all  fisharmea 
within  a  certain  district  to  dry  their  nets  upon  the 
land  of  another  miaht  well  be  a  good  custom."  In 
Tyeon  v.  Smith,  9  A.  &  E.  421,  the  same  Lord  Ohief 
Justice  says:  "Nor  is  a  custom  unreasonaUa 
because  it  is  prejudicial  to  the  interests  of  a  private 
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man,  if  it  be  for  the  benefit  of  tbe  oommon  wealth, 
as  the  cottom  to  torn  the  plough  upon  the  headland 
of  another  in  favoiir  of  hasbanory  or  to  dry  nets  on 
the  land  of  another  in  favour  of  fishing  and  for  the 
benefit  of  navigation.*'    In  Bace  ▼.  Ward^  4  E»  &  B. 
702,  Lord  Campbell,  at  p.  710,  in  speaking  of  the 
right  of  the  inhabitants  of  a  district  by  costom  to  go 
on  the  soil  of  another  and  take  wat^,  says  that  in 
15  Ed.  4,  29  A.»  Catesby,  J.,  treats  it  as  good  and 
likens  it  to  a  oostom  for  all  the  fiahermen,  inhabitants 
in  a  particolar  Till,  to  dry  their  nets  on  a  particular 
dose.    Although,  therefore,  I  have  failed  to  &id  any 
express  decisioD^  there  are  so  many  opinions  in  favour 
of  the  Tahdity  of  the  custom  expressed  bv  so  many 
eminent  lawyers  that  it  would  be  impossible  for  me 
to  disr|pgard  them,  and  on  principle  the  custom  is,  in 
my  opinion,  good.  A  custom  must  be  certain,  reason- 
able in  itself,  commeucing  from  time  immemorial,  and 
continued  without  interruption.    It  is  not  unreason- 
able because  it  is  prejudidal  to  the  interests  of  a 
private  individual  if   it  is   for  the  benefit  of   the 
commonwealth,  because  such  benefit  renders  its  lawful 
commencement  reasonably  probable.    As  Lord  Cran- 
worth  say«  in  ScUishuryy.  Gladstone,  9  H.  L.  Cas.  301 : 
'*In  truth,  I  believe  that,  when  it  is  said  that  a 
custom  is  void  because  it  is  unreasonable,  nothiog 
more  is  meant  than  tliat  the  unreasonaUe  oharacter 
of   the  alleged  custom  conclusively  proves  that  the 
usage,  even  though  it  may  have  ejdstedimmemoriaUy, 
must  have  resulted  from  accident  or  indulgence  and 
not  from  any  right  conferred  in  ancient  times  on  the 
party  setting  up  the  custom."    This  has  considerable 
bearing  on  Mr.  Eve's  argument  that  the  custom 
alleged  in  this  action  is  uncertain;   his  contention 
is,  in   effect,    that   the    custom   must   ba    to   dry 
nets   not   for   the  puq^oses   of    fi^lung   generally, 
but    at   particular   times   and   for   particular   fish. 
But   this   is   to   discard   its   kernel   for   its   shell, 
and  might  result  in  making  an  arrangement  that 
was  in  itself  reasonable,  because  of  public  benefit, 
beoome  actually  injurious  to  public  interests.    If  the 
fishermen  of  Walmer  may  dry  their  nets  only  on  the 
condition  of  fishing  for  such  fish  and  at  such  times 
and  with  such  nets  as  the  fishermen  in  the  reign  of 
Biohard  L  used,  all  improvements  and  progress  are 
debarred*     But  there  is  neither  authority  nor  prin- 
ciple for  any  such  contentioiu      A  custom  is  not 
uncertain  beoause  it  is  not  invariable  in  every  part. 
Tbos»  a  custom  to  pay  a  year's  improved  value  for 
a  fine  on  a  copyhold  is  good,  though  the  value  is  a 
thing   imcertain,    for   the   viJue    may   ba  at    any 
time  ascertained  (Steph.  Comm.  1,  66).    Agun,  the 
very  statement  that  a  custom  may  be  well  laid  in  the 
inhabitants  of  a  town  shows  that  the  number  of 
I>er8ons  entitled  to  enjoy  it  will  vary  from  time  to 
time.    In  Ahhoi  v.  Weekly,  1  Lev.  176,  a  custom  for 
all  the  inhabitants  of  a  vill  to  danc»  on  the  plaintiff's 
close  at  all  times  of  the  year  was  held  good ;  and  this 
was  followed  in  HaU  v.  NoUingham,  L.  B.  1  Ex.  D.  1, 
where  it  was  held  that  a  custom  for  the  inhabitants  of 
a  parish  to  enter  upon  certain  luid  of  the  plaintiff  and 
erect  a  maypole  thereon  and  dance  round  it  and 
otiierwise  enjoy  on  the  land  any  lawful  and  innocent 
recreation  at  any  time  of  the  year  was  held  good. 
In  Dycev.  Hay,  1  Macqueen,  312,  Lord  St.  Leonards 
says  that  *'  there  is  no  rule  in  the  law  of  Scotlaud 
which  prevents  modem  inventions  and  new  operations 
from   being   governed    by   old    and    settled    legal 
principles  :  Tons,  when  tne  art  of  bleaching  came 
into  use,  there  was  nothing  in  its  novelty  which  should 
ezdude   it   from   the   benefit  of    a   servitude    or 
easi*ment,  if  such  servitude  or   easemc^nt  on  other 
legal   grounds    was   maintainable.      The   category 
ol    servitudes     and     easements    must    alter    and 
expand   with  the  changes  that  take  place  in  the 


circumstances  of  mankind.    The  law  of  this  country, 
as  well  as  the  law  of  Scotland,  frequently  moulds  its 
practical  operation  without  doing  any  violence  to  its 
original  principles.    Mr.  IJpjohn,  in   his  iogeoious 
reply,  pointed  out  that  this  is  fully  borne  out  by  the 
case  of  Fitch  v.  Bawling,  2  H.  Bl.  39d»  where  a  custom 
for  all  the  inhabitanu  of  a  parish  to  play  at  all  kinds 
of  lawful  games,  sports,  and  pastimes  in  the  close  of 
A.  at  all  seasonable  times  of  the  year  was  held  to 
justify  the   defendants  in    playing    cricket   there, 
although  it  was  reasonably  certain  that  cricket  was 
unknown  imtil  long  after  the  time  of  Biohard  I.  (see 
Strutt's  Pastimes,  ed.  1801,  pp.  83-4),  and  t&at,  it  it 
came  within  the  description  of   any  of  the  newly 
imagined  games  in  the  reign  of  Edward  IV.,  it  was 
made  illegal  by  the  Act  of  17  Ed.  4,  c.  3,  which  was 
not  repealed  until  the  ri-ign  of  Henry  YIII.    It  is 
clear  from  tbat  Act,  and  the  Act  of  12  Biouard  2,  c.  6, 
that  the  number  and  nature  of  the  games  that  were 
lawful  varied  from  time  to  time,  but  it  has  never  yet 
been  suggested  that  such  variations   rendered   the 
custom  to  play  all  lawful  games  void  for  imcertainty, 
and  I  can  see  no  reason  for  holding  that  a  custom  to 
dry  nets  at  all  tim^s  Beasonabl«i  for  fishing  is  bad» 
although  the  periods  and  numbers  and  sorts  of  nets 
may  vary.    Daring  the  trial  the  defendant  desired  to 
sat  up  a  plea  that  the  beach  in  question,  or  a  great 
part  of  it,  had  come  into  existence  of  late  years  and 
to  contend  that  it  followed  therefrom  that  no  custom 
to   dry   nets  thereon  could  have   existed   for   the 
requisite     period.      I     accordingly     allowed     the 
trial  to  stand  over,  and  gave  boui  parties  liberty 
to  amend  and  to  adduce  further  evidence.     With 
regard  to  the  plaintiffs'  amendments,  I  am  bound  by 
and  follow  ShutUeworth  v.  Le  Fleming,  19  C.  B.  N.  S. 
687,  and  Mounaey  v.  Ismay,  3  H.  &  C.  486.    The 
defendant  has  amended  by  adding  these  allegations: 
"  In  and  prior  to  the  year  1799,  and  for  many  years 
subsequent  thereto,  the  beaoh  ground  was  below  high- 
water  mark,  and  subject  to  the  fiux  and  refiux  of  the 
tide,  and  until  comparatively  recent  years  was  wholly 
unsuitable,  and  in  fact  incapable,  of  being  used  for 
the  purposes  alleged  by  the  plaintiffs,  and  was  formed 
by  gradual  accretion  and  the  receding  of  the  sea,  and 
is  now  above  high- water  mark  and  does  not  now  form 
any  part  of  the  seashore  or  foreshore,"  and  I  have 
had    a    considerable   amount   of   evidence   relating 
thereto.    I  have  rejected  a  number  of  plans  as  inad- 
missihle ;  but,  as  I  was  told  that  the  case  was  likely  to 
go  to  the  Court  of  Appeal,  I  have  taken  evidence  con- 
cerning them  as  though  I  had  not  excluded  them,  and 
I  can  only  say  that  if  I  had  not  rejected  them  as 
inadmissible,  I  should  have  discarded  them  as  worth- 
less.   I  find  the  facts  to  be  as  follows :  The  beaoh  in 
question  is  a  ridge,  which  from  time  immemorial  has 
acted  as  a  barrier  against  the  sea  for  the  protection 
of  the  land  behind  it.    That  land  is  so  low  and  level 
that  but  for  the  beach  it  must  have  been  submerged, 
but  it  has  never  been  so  during  historic  times.    This 
appears  by  the  nature  of  the  subsoil,  as  proved  by  the 
contractor,  who  excavated  part  of  it  to  a  depth  of  five 
feet  in  inakiog  sewers,  and  by  the  discovery  of  a 
Boman- British  burying-place   in   the   grounds   of 
Walmer  Lod^.    I  find  also  that  the  coast  in  this 
neighbourho(Kl  has,  for  the  last  century  at  any  rate, 
been  subject  to  fiuctuations  by  way  of  increase  by 
accretion    and    of   decrease    by    demolition   owing 
to  the  action  of   the    winds.      When   the  prevad- 
ing  wind  blows  on  shore  for  a  cycle  of  years,  the 
process  of  accretion  goes  on,  but  tte  prevaiiu;g  winds 
alternate  over  long  merits  of  years,  and  consequently 
the  actual  line  of  nigh  water  varies  acocrdiug  to  the 
duration  of  such  prevailing  winds  and  their  aggre- 
gate action.    The  attuai  ascertainment  with  certamty 
of  high-water  mark  at  a  given  date  is  a  matter  of 
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diffionlty  and  time,  and  caoDot  be  effected  by  a  mere 
soTFey.  No  andent  plaos  or  maps  can  bo  relied  on  as 
showing  high- water  mark,  aod  no  charts  prior  to 
1795.  The  two  charts  which  have  been  put  in  are 
Spencer's  of  1795  and  Ballock*s  of  1844,  both  of  which 
are  tmstworrhy.  Adopting  these  t«ro  charts,  I  find 
that  in  1795  high- water  mark  was  approximately  in 
the  same  pl«oe  as  at  present,  that  in  1844  the  sea  had 
advanced  fifty  or  sixty  yards,  and  that  at  the  present 
time  this  amoatit  of  beaoh  bas  been  regained.  The 
defendaot  has  therefore  proved  that  in  1844  a  con- 
siderable portion  of  the  be^oh  in  question  (say,  three 
acres)  was  below  high-water  mark  and  wai*,  therefore, 
inappropriate  for  drying  nets,  and  he  argaes  that  he 
has  tuereby  shown  that  to  the  exteat  of  that  portion 
the  costom  mn«t  have  commenced  since  the  time  of 
Bicbardl.  A  defendant  may  no  doabt  defeat  a  custom 
by  showing  that  it  conld  not  have  existed  in  the  time 
of  Bfchard  I.,  but  he  mnst  demonstrate  its  impossi- 
bility, and  the  onus  is  on  him  to  do  so  if  the  existenc«) 
of  the  custom  bas  been  proved  for  a  long  period,  as  was 
done,for  inetanco,  in  Simpson  v.  WelU,  L.  B.  7  Q.  B.  214, 
20  W.  B.  Dig.  27,  where  the  claim  of  a  custom  to  set 
up  stalls  at  the  statute  sessions  for  the  hiring  of 
servants  was  defeated  by  shoving  that  such  sessions 
were  introduced  by  the  Statutes  of  Ltbouri^rs,  the 
firat  of  which  WAS  in  the  reign  of  Bd ward  III.  But  no 
such  impossibility  is  shown  in  the  present  case.  If 
the  beach  was  of  irs  present  extent  in  1795,  why  am 
I  bound  to  infer  that  it  Cinnot  have  been  the  same 
in  1186  from  the  mere  faot  that  between  1795  and 
1844  the  extent  diminished  and  has  stnoe  ag'Un  in- 
creased ?  The  mere  non-nser  duriog  the  period  that 
the  sea  fl  iwed  over  the  spot  is  immaterial,  for  it  was 
no  interruption  of  the  right,  but  only  of  the  posses- 
sion, and  *'  a»n  interruption  of  possession  only  for  ten 
or  twenty  year«  will  not  destroy  the  custom  :  1  Bl 
Comm.  77 ;  Co.  Litt.  114(.  Not  only  ought  the  courts 
to  be  slow  to  dra<v  an  inference  of  fact  which  would 
defeat  a  right  that  has  been  exercised  during  so  long 
a  period  as  the  present  unless  such  inference  is 
irresistible,  but  it  ought  to  presume  everything 
that  it  is  reasonably  possible  to  presume  in  favour 
of  snoh  a  right :  see  Goodman  v.  Corporation  of 
SaUoBh,  31  W.  B.  293,  7  App.  Oas.  633.  I  see  no 
reason  why  I  should  not  presume  that  this  beaoh 
was  in  substantially  the  same  st«te  in  1186  as 
now.  The  inland  limit  is  fixed  by  g4>ologtcal 
oonsideratioos  and  the  Bomano-British  burying- 
place;  in  the  reign  of  Henry  YIIL  the  Catle  of 
W  alm^r  was  built  as  a  defeooe  for  the  coast ;  it  must 
have  been  near  but  safely  above  high-water  limit ; 
and  I  see  no  reason  from  which  I  can  necetiarily 
infer  any  substantial  difference  in  this  piece  of  beaoh 
in  1186.  It  was  next  argued  that  the  variationi  in 
the  beach  shown  by  the  two  maps  of  1795  and  1844 
and  the  present  state  of  things  render  it  impossible  to 
define  witu  snffioieut  oertaintv  tiie  land  i^eoted  by 
the  custom,  and  therefore  render  the  ouitom  bad  for 
uncertainty.  Bat  it  c«nnot  bti  necessary  to  defiue  the 
limits  of  limd  affected  by  a  custom  more  dearly  than 
those  of  land  comprised  in  a  grant ;  for  this  purpose 
I  think  that  the  same  prindpfo  mnst  apply,  the  differ- 
ence batireen  custom  and  prescription  bcring  only 
that  the  right  to  the  former  must  be  claimed  by  or 
in  respect  of  a  locality,  and  to  the  latter  by  a  person 
or  corporation,  but  the  rules  affecting  the  subject- 
matter  are  in  each  case  the  same,  and  I  have  no  doubt 
that  a  grant  of  land  which  in  fact  adjoins  the  sea 
would  be  well  defined  by  reference  to  high- water 
mark  as  one  of  its  boundaries*  It  is  said  that  it  is 
uncertain  whether  this  means  high  water  as  it  was  in 
1186  or  hiffh  water  now,  but  I  have  evidence  of  usage 
and  that  the  nets  have  been  spread  down  to  high- 
water  mark  for  the  time  being.  This  is  quite  sufficient. 


Thf  n  it  is  said  that  it  is  unreasonable,  because  the  sea 
may  recede  for  a  mile  or  more,  as  at  Sandwich,  and  it 
is  impossible  to  suppose  that  any  such  extent  of 
ground  could  ever  have  been  intended  to  be  appro- 
priated to  snoh  a  custom.  It  is  enough  for  me  to  aay 
that  as  the  event  has  not  happened  for  upwards  of  700 
years  I  cannot  see  the  unreasonableness.  The  period 
for  ascertaining  whether  a  custom  is  reasonable  or  not 
is  its  inception.  The  point  is  dealt  with  by  Tindai, 
C.J.,  in  9  A.  &  B.  423  :  **  But  it  is  said  that  the 
number  of  these  victuallers  may  be  so  larg^  and  the 
space  occupied  by  each  so  great  as  that  the  whole 
portion  of  the  common  set  out  for  the  fair  may  bs 
takon  by  them  in  exclusion  of  the  rest.  •  •  .  Bat  it 
is  obviou«  that  this  is  not  an  argument  against  the 
cuscom  being  reasonable  in  its  oommenc»4men^,  or 
against  the  prescription  of  the  fair  being  a  reasonable 
prescription.  It  is  an  objection  only  ai  to  the  mode 
of  exercising  the  right  so  claimed,  whether  under  the 
custom  or  the  prescription.**  I  say  in  tbis  case,  as  Lord 
Cran worth  said  m  Salisbury  v.  Gladstone,  "  I  find  it 
impossible  to  say  that  such  a  custom  as  that  here 
alleged  might  not  have  resulted  from  an  agreement 
between  the  lord  and  his  tenant  before  the  time  of 
living  meoDory.'*  But  the  plaintiffs  have  raised  tins 
further  and  interesting  point — that,  inasmuch  as  both 
sides  agree  that  these  three  acres  have  arisen  by  tmaU 
and  imperceptib'e  degrees  these  added  acres  are  an 
accretion  to  the  defendant's  land  and  became  subject 
to  the  same  custom  to  which  the  land  to  which  they 
were  added  was  subject.  There  is  no  authority 
exactly  in  point,  but  I  have  come  to  the  conclusion 
on  principle  and  on  the  authority  of  an  analogous 
case  that  this  contention  is  well  founded.  Blackstooe 
Comm.  2,  p.  262,  states  the  law  to  be  that,  "if  the 
gain  be  by  little  and  little,  by  small  and  imperceptible 
degrees,  it  shall  go  to  the  owner  of  the  land  adjoin- 
ing. For  de  minimis  non  curat  lex^  and  besides  these 
owners  baing  often  losers  by  the  breaking  in  of  the 
sea  or  at  charges  to  keep  it  out.  this  possible  gain  is 
therefore  a  reciprocal  consideration  for  soch  possible 
charge  or  loss.**  In  AUomey-Chneral  v.  Chambers^  4 
D  &  J.  68,  Lord  Chelmsford  quotes  this  passage  and 
proceeds :  "  I  am  not  quite  s^tiefied  that  the  principle 
de  minimis  non  curat  lex  is  the  correct  explanation  of  the 
nde  on  this  subject,  because,  although  the  additions 
may  be  smtU  and  insignifioant  in  th**ir  progress,  yet 
after  a  lapse  of  time,  by  little  and  little,  a  very  large 
increase  may  have  taken  plaoA  which  it  would  not  be 
beneath  the  law  to  notice,  and  if  the  party  who  has 
the  right  to  it  c«n  clearly  show  that  it  formerly 
belonged  to  him  he  ought  not  to  be  depriv<»d.  I 
am  rather  disposed  to  adopt  the  reason  assigned 
for  the  rule  by  Alderson  B.,  in  the  case  of  The 
HuU  and  Selby  Railway  Co.,  6  M.  &  W. 
327,  viz. — '  That  which  cannot  be  perceived  in  its 
progress  is  taken  to  be  as  if  it  never  had 
existed  at  all.'  And  as  Lord  Abinger  said  in  the  same 
c«se,  'The  principle  as  to  gradual  accretion  is  founded 
on  the  necessity  which  exists  for  some  such  rule  of 
law  for  the  permanent  protect!' m  and  adjustment  of 
property.*  It  must  always  b^  borne  in  mind  that  the 
owner  of  lands  does  not  derive  benefit  alone,  bat  may 
suffer  loss  from  the  operation  of  this  rule,  for  if  the 
sea  p^radually  steals  upon  the  land  he  loses  so  much 
of  his  property,  wh'ch  is  thus  silently  transferred  by 
the  law  to  the  proprietor  of  the  seashore.**  This 
reasoning  applies  with  equal  force  to  the  persons 
efititled  to  exercise  rights  over  a  piece  of  land 
adjoining  the  sea.  If  it  is  washed  away  tbefar  rights 
are  gone.  If  it  increases,  their  rights  ought  to  extend 
over  the  increased  area.  It  is  said  that  it  irould  be 
absurd  to  apply  this  to  a  case  where  the  sea  has 
receded  for  a  mile  or  more ;  but  that  is  not  this  case. 
I  It  is  sufficient  for  me  to  say  (foUowing  Alderacm, 


Vol.  LIU. 


High  Court. 


[Kov.  26, 1904.] 


THE  WEEKLY  REPORTER, 


5d 


MeBOER  and  OfHKRS  V.  DSNHB. — IN  RB  JoNBS  &  EYSRBTT. 


High  Oourt. 


B.)  that  this  accretion  is  to  ba  treated  as  though 
it  had  oocniTed  ia  1186.    II  there  was  now  a  mile  or 
more  of  snoh  accretion,  it  would  hardly  be  possible 
to^  find  evidence  of  actual  uier  over  more  than  tiio 
fringe  near  the  sea,  and  the  extent  of  the  cnstom 
oould  be  limited  by  such  user ;  or»  even  if  any  such 
user  could  be  shown,  the  landowner's  right  of  free 
enjoyment  would  only  be  limited  by  a  reasonable 
exerdse  of  customary  rights,  or  it  womd  probably  ba 
held  unreasonable  to  insist  on  drying  nets  over  a 
large  tract  of  land.    Further,  I  have  the  authority 
of  the  analogous  case  of  Foster  v.  Wrighi,  4  G.  P.  D. 
438,  28  W.  R.  Dig.  94.    In  that  case  the  Biver  Lune 
had  gradually  changed  its  bad.     The  plaintiff  had 
a  free  fishery  in  the  ancient  river.    Tlie  defendant 
owned  lands  which  originally  did  not  abut  on  the 
river,  bot  had,  by  means  of  the  alteration  in  the 
river  bed,  become  the  river  bank.     The  question 
was  whether  the  plaintiff's  ezdutive  right  of  fiahiog 
extended  over  so  much  of  the  water  as  flowed  over 
land   which  was  identified  as  formerly  part  of  the 
defendant's  property,  and  it  was  held  that  it  did. 
Lmdley,  J.,  at  p.  448,  said,  **  I  am  wholly  unable  to 
see  upon  what  prinoiple  a  change  in  the  course  of  a 
river,  to  gradual  that  it  cannot  l^  perceived  untU  after 
the  lapse  of  a  long  interval  of  time,  can  affect  the 
rights  of  those  entitled  to  use  it,  whether  for  fishing 
or  any  other  purpose ;  nor  is  there  any  authority  for 
holding   them  to  be  affected  thereby."    And  Lord 
Cderidn^e  held  that  the  plaintiff  was  entitled  to  a 
several  fishery,  and  taid,  p.  449,  *<  And  such  a  fishery, 
I  think,  would  follow  the  slow  and  gradual  changes 
of  a  river,  inch  as  the  changes  of  the  Lune  iu  this 
case."    Further,  the  opinion  of  text- writers,  dealing 
with  the  analagous  cases  of  accretion  to  copyholds 
and  wastes  of  manors,  are  to  the  same  effec^    Thus, 
H«ll  on  the  Sea  Shore,  p.  113 ;  p.  789  of  Mr.  Stuarc 
Moore's  edition,  concludes  that  the  land  which  has 
accreted  to  the  lord  as  freehold  must  be  subject  to 
the  copyhold  interest  of  the  tenant  of  the  land  to 
which  it   has  been  added,  or,  if  waste,  to  the  local 
custome,  commons,  &c.,  prescribed  for  by  the  tenants 
in  respoot  of  such  waste.      Mr.  Pbear  (Rights  of 
Water,  p.  43ii)  coojeotures  that  "the  land  which 
gradual  accretion  gives  to  adjoining  lands  assumes 
their  character — t.e.,  becomes  freehold  or  copyhold — 
and  in  the  Utter  case  waste  or  tenanted  accordingly." 
I  huld,  tberefore,  that  the  land  which  has  been  add«*d 
by  accretion  takes  the  character  of  the  land  to  which 
it  h«sbeen  added,  and  is  subject  to  the  same  customs 
as  affected  such  land.    The  result  is  that  the  plaintiffs 
succeed,  and  I  grant  the  injunction  as  asked.    Tue 
defeodaot  must  pay  the  costs  of  tiie  action. 

Solicitors,  Hare  d:  Co,^  for  F»  W.  Eardman,  Deal ; 
Mowll  &  Mowllt  for  Mowll  &  Mowll,  Dover. 


In  re  Jones  &  Bvbbbit.  (a.) 

Bradic^  —  CosU — Tctxation — BUI  paid  by  executor — 
Application  for  ictxcttion  by  creditor  of  testator — 
"  Party  interested  ''--Solicitors  Act,  1843  (6  <fe  7  Vict. 
c.  73),  s.  39. 

A  creditor  of  a  deceased  person,  otU  of  whose  personal 
tstaie  an  exeetUor  has  pa<d,  or  is  liaUe  to  pay,  a  bill  of 
costs,  is  entitled  to  obtain  taxation  of  such  bill. 

Adjourned  summons. 

This  w«s  an  application  under  the  Solicitors  Act 

(a.)  Reported  by  H«  L.  Ormiston,  Esq.,  bj^rrister- 
at-Law« 


1843,  for  the  delivery  and  taxation  of  certain  bills  of 
costs. 

Eh'za  Walters  dif  d  on  the  15th  of  November,  1902, 
having  by  her  will,  d«ted  the  7th  of  June,  1886, 
appointed  her  husband,  William  Alfred  Walters,  sole 
executor.  The  will  was  proved  on  the  13th  of 
December,  1902,  by  the  said  William  Alfred  Walters, 
who  was  then,  and  had  been  siooe  1885,  an  undis- 
charged bankrupt. 

The  respoodents  to  the  present  summons,  Messrs  • 
Roberts- Jones  ft  Everett,  acted  for  the  executor  in 
obtaining  probate  of  the  will,  in  the  administration 
of  the  estate,  and  in  the  action  next  hereinafter 
mentioned. 

On  the  8th  of  May,  1903,  the  applicant,  Henry 
Frazer,  one  of  the  creditors  of  the  deceased,  com- 
menced an  action  against  the  executor  for  the 
administration  of  the  estate. 

On  the  lOch  of  July,  1903,  a  receiver  was  appointed 
in  the  action,  and  on  the  25th  of  Jaly,  1903,  judgment 
for  administration  was  pn-nounced. 

In  October,  1903,  the  defendant  filed  his  accounts 
as  executor  in  the  administration  proceedings.  In 
his  accounts  of  the  disburseoDents  allowances  and  pay- 
ments made  by  him  on  account  of  the  testatrix's 
funeral  expenses  end  personal  estate  were  three  items 
mentioned  as  having  been  paid  to  the  respondents, 
viz..  (a)  £98  lis.  lOd.,  paid  in  December,  1902,  for 
estate  duty ;  (6)  £93  13s.  8d.,  paid  in  April,  1903.  for 
the  costs  of  an  attempted  sale ;  and  (c)  £24  lOs., 
paid  in  April,  1903,  for  the  costs  of  conveyance  of 
property. 

On  the  vouchiog  of  these  accounts,  these  items 
were  referred  to  a  mastf-r  for  taxation.  The  defend- 
ant i  failed  to  produce  the  bills  of  costs,  and  it 
subsequentlv  appeared  that  none  had  been  rendered. 

On  the  26th  of  November,  1903.  the  respondents 
informed  the  plaintiff's  solicitors  that  they  were  no 
longer  actmg  in  the  administration  action.  Their 
names,  however,  still,  appear  on  the  record  •• 
solicitors  for  the  defendant. 

The  plaintiffs  made  several  ineffectual  attempts  to 
obtain  copies  of  the  bills  from  the  respondents.  IJi  der 
these  circumstances,  and  iu  view  of  the  fact  that  the 
defendant  had  in  the  meantime  again  been  adjudi- 
cated bankrupt,  the  applicant,  on  the  23rd  of  April, 
1904,  obtaioed  leave  to  issue  the  present  summons. 

The  summons  asked  for  the  taxation  of  the  bill  of 
£93  13s.  8d.  and  for  the  delivery  of  the  three  bills  of 
costs. 

In  an  affidavit  filed  on  behalf  of  the  respondents  it 
was  stated  that  there  had  been  an  agreement  in 
writing  between  the  defendant  and  the  respondents 
as  to  the  amount  of  the  costs,  and  that  the  sums  in 
question  had  been  paid  more  than  twelve  months 
before. 

This  point  was  not  relied  on  at  the  hearing  of  the 
summons,  and  Uie  only  qnestion  argued  was  whether 
the  applicant,  as  a  creditor  of  the  deceased,  was  a 
party  interested  under  section  39  of  th<)  Solicitors 
Act,  1843,  and  as  such  entitled  to  tax  the  bills. 

Peterson,  for  the  applicant. — ^The  respondents 
admit  that  they  have  received  the  amounts  of  these 
items,  but  there  can  be  no  '  payment "  uoder  the  Act, 
until  bills  of  costs  have  been  delivered :  In  re  Street, 
10  Eq.  165  ;  In  re  Stogdon,  56  L.  T.  355.  A 
creditor  of  a  deceased  persoo,  out  of  whose  estate  an 
executor  has  paid,  or  is  entitled  to  pay,  a  bill  of  costs, 
is  a  '*  party  interested  in  the  property  "  within  sec- 
tion 39,  and  as  sucb  is  entitled  to  taxation.  The 
reason  is  that  he  has  rights  against  the  property  of 
the  deceased.  Therein,  however,  no  direct  decision 
on  the  point.  In  In  re  Blackmore,  13  Beav.  154,  161, 
it  was  held  that  a  residuary  legatee  was  entitled  to 


60 


THE  WEEKLY  REPORTER. 


lNoy.as,i9o«.]       VoL  LUL 


Hh.  Ct.     In  kr  Jonbs  &  Evbbktt.— Hbrtporpshire  Couwtt  Council  v.  New  Kivbb  Co.     Hh.  Ct. 


taxataon  under  aeotion  38  as  being  a  party  liable  to 
pay.  In  In  re  LeadbOter,  27  W.  B.  267,  10  Ch.  D. 
388,  it  was  h«*ld  tbat  a  bankrupt  who  has  obtained 
his  discharge,  and  who  has  become  entitled  to  the 
snrplos  of  nis  estate,  all  his  creditors  having  been 
paid  in  fall,  is  not  entitled  under  vecdon  39  to  obtain 
the  taxation  of  a  bill  o£  oosts  patd  by  bis  trustee  in 
bankruptcy.  The  ground  of  that  decision  was  that 
at  the  moment  of  payment  the  trustee  in  bankruptcy 
was  not  a  trustee  for  the  bankrupt.  Theuger,  Ii.J., 
at  p.  392,  said  that  it  was  not  necessary  to  determine 
exhaostiytfly  to  what  cases  section  39  extends.  The 
delivery  of  the  three  bills,  apart  from  taxation,  the 
applicant  is  entitled  to  obtain  under  section  40: 
Duffet  V.  McEvoy,  10  A.  C.  300,  33  W.  B.  Dig.  238 ; 
In  reBaylU,  44  W.  B.  533,  [1896]  2  Ch.  107. 

Bailhachet  for  the  respond<^nts. — Apart  from  section 
39  a  third  party,  who  is  not  liable  to  pay,  has  no 
rig»it  to  tax  a  s  ilioit  ir*s  bill :  In  re  Jaekeon,  37  W.  B. 
282,  40  Co.  D.  495,  499.  According  to  the  inter- 
pretatton  of  that  section,  given  by  Jrssel,  M.B  ,  in 
In  re  LeadbiUert  a  creditor  is  not  a  '*  party  interested'* 
in  the  pr.iperty ;  he  is  not ''  a  party  interested juudvr 
the  trust,  deed,  will,  or  intestacy.*'  That  case  is  cited 
as  an  authority  on  the  present  point  in  Foley  on 
Solicitors,  pp.  408,  409.  The  section  must  be  con- 
strued strictly ;  a  party  interested,  under  a  trust  or 
deed  is  a  l>eneficiary,  under  a  will  is  a  legatee,  under 
an  intestacy  is  a  next-of-kin.  A  creditor  is  not  in 
any  of  these  categories.  Provided  the  estate  is 
solvent,  he  is  not  intereited  in  the  property  at  all ; 
and  in  no  case  can  he  be  said  to  have  a  greater 
interest  in  the  property  than  the  bankrupt  had  in  la 
re  LeadbiUer ;  and  yet  in  that  case  it  was  held  that 
he  was  not  a  *<  party  interested"  within  the  section. 

BuoKLBY,  J. — The  applicant  in  this  case  is  a 
creditor  for  a  person  now  deceased,  whose  estate  is 
being  administered  under  an  order  obtained  by  the 
applicant  on  the  25th  of  July,  1903.  The  application 
is  for  the  delivery  of  three  bills  of  costs  of  a  firm  of 
solicitors  agunst  the  executor,  who  is  the  defendant 
in  the  administration  action,  and  for  the  taxation  of 
one  of  these  bills.  Tike  question  of  the  taxation  of 
the  other  bills  is  left  open. 

The  only  point  which  I  have  to  decide  is  whether 
the  creditor  is,  within  section  39  of  Uie  Solicitors  Act, 
1843,  **a  party  interested  in  thf»  property  out  of 
which ''  the  executor  has  paid  the  biUs.  I  think  that 
he  is  a  party  interested.  When  a  creditor  is  pursuing 
against  the  estate  of  a  deceased  debtor  the  remedies 
which  he  possesses  for  obtaining  payment  of  hit  debts, 
he  is  enforcing  against  the  executor  a  right  which  is 
enforceable  in  a  court  of  equity — ^namely,  to  cooopel 
the  executor  to  account  for  the  property  of  the 
deceased,  and  to  apply  it  in  a  due  course  of  adminis- 
tration for  the  benefit  of  himself  and  others  in  a  like 
case  with  him.  He  has  no  personal  right  against  the 
executor,  but  he  has  a  right  against  the  property  in 
the  hands  of  the  executor.  He  is,  there£>re,  in  my 
opinion,  within  section  39,  as  being  interested  in  the 
property. 

The  argument  on  the  other  side  is  f oimded  on  some 
words  which  appear  in  the  judgment  of  Jessel,  M.B., 
in  In  re  LeadbitUr.  It  is  common  ground  tiiat  the 
decision  in  that  case  has  nothmg  to  do  with  the 
point  now  under  discus«ion.  The  question  there  was 
whether  in  a  bankruptcy  the  trustee  in  bankruptcy 
is  a  trustee  for  the  bimkrupt,  and  it  was  held  tiut  he 
is  not,  and  that  he  it  in  the  same  posidon  as  regards 
the  bankrupt  as  the  assignee  in  bankruptcy  uuder  the 
earlier  Bankruptcy  Acts.  Towards  the  bankruot  the 
trustee  in  bankruptcy  is  only  a  person  who  is  bound 
to  account  to  him  for  any  suzplus  that  may  exist 
after  all  the  debts  have  been  paid  in  fulL    But  in  the 


course  of  his  judgment  Sir  George  Jessel  says:  "It 
has  always  been  held  Uiat  the  words  '  party  inter* 
ested '  mean  a  party  interested  under  the  trust,  deed, 
will,  or  intestacy."  I  asked  counsel  for  the  n  spond- 
ents  to  refer  me  to  the  cat es  where  this  "has  slways 
been  held,*'  and  he  was  unable  to  do  so.  I  cannot 
think  Uiat  Sir  Qeorge  Jestel  in  using  those  words 
was  attachiog  to  them  the  meaning  which  was  im- 
puted to  him  in  the  argument  which  has  been 
addressed  to  me.  He  used  them  by  way  of  contrast 
to  the  position  of  a  trustee  in  bankruptcy. 

The  preceding  sentences  are:  "The  simple  ques- 
tion is  whether  a  bankrupt,  after  his  discharge, 
where  the  creditors  have  been  paid  in  fuil*  and, 
therefore,  the  surplus,  if  any,  beings  to  the  bank- 
rupt, has  the  right  under  the  39tlL  section  of  the 
Solicitors  Act  to  apply  for  the  taxation  of  a  bill  of 
costs  paid  by  the  trustee  in  bankruptcy  to  the  solicitor 
of  a  mortgagee  of  the  bankrupt  on  the  occasion  of 
paying  off  the  mortgage  debt,  which  was  done  duriog 
the  pendency  of  the  bankruptcy  and  before  the  dis- 
charge of  the  bankrupt  I  agree  with  the  Yioe- 
Chanoellor  that  the  bankrupt  has  no  such  right. 
The  supposed  right  is  given  by  the  39th  section  of 
the  Solicitors  Act,  which  says  • . ."  The  Master  of  the 
Bolls  read  the  section  and  went  on  to  use  the  words 
in  question.  I  think  he  meant  to  say  that  those 
woras  had  no  application  to  a  trustee  in  bankruptcy, 
but  did  not  mean  to  say  that  a  creditor  who  was 
putting  into  operation  the  rights  which  he  possessed 
to  enforce  his  d**bt  was  not  a  person  interested,  because 
he  does  not  take  under  the  testator's  wilL  It  appears 
to  me  that  a  creditor  of  a  deceased  person  who  is 
looking  to  the  property  of  that  deceased  person  for 
the  repavment  of  lus  d^bt  is  a  party  interetted  in  the 
property  out  of  which  the  executor  has  paid  solicitors' 
knlls,  and  it,  tiierefore,  entitled  to  obtain  taxation  of 
those  bills. 

Solicitors,  Storey,  Cowland,  &  HUl,  for  MerriU  Jb 
Ede,  Cardiff;  «/•  T,  Lewie,  for  BoberU-JoneM  & 
EvereU,  Cardiff. 


Chan.  Div.       ) 
Swinfen  Bady,  J.  j 


July  14,  15,  16,  1904. 


HSBTFOBDSHIBB  CoUNTY  COUKOIL  V.  NXW  BlYEB 
Co.  (O.) 

Highway — Bridges^ Lidbiliiy  to  repair^BtatuU — C5tm- 
ttruction — Statute  of  Bridges. 

A  statutory  obligation  to  maintain  a  bridge  which  i$ 
part  of  a  highway,  imposed  by  a  statute  subsequent  to  the 
Statute  of  Bridges  (22  Hen,  8,  c,  6),  is  not  necessarily  a 
liability  to  repair  the  highway  to  the  extent  of  three 
hundred  feet  from  each  end  of  the  bridge,  notwithstand- 
ing  that  the  inhabitants  of  a  county  must  repair  to  that 
extent  where  they  are  liable  to  repair  at  all,  and  noturOh^ 
standing  that  persons  liable  to  repair  by  prescription  or 
ratione  tenurcB  are  bound  to  repair  to  a  similar  extent 

Action. 

Tne  plaintiffs,  who  were  the  County  Council  of 
Hertfordshire,  asked  for  a  declaration  to  ^e  effisot 
that  the  defeudants,  the  New  Biver  Co.,  were  bound  to 
keep  in  repair  certain  bridges  and  approaches  thereto, 
that  Carried  the  highway,  and  were  situate  within  the 
county  of  Hertford,  to  the  distance  in  every  case  of 
tnree  handred  feet  from  the  ends  of  eadi  bridge. 
The  defendants  admitted  a  general  liability  to  repair 
the  bridges  and  their  appr^tches,  but  did  not  admit 
a  liahihty  to  repair  in  every  case  to  the  extent  of 

(o.)  Beported  by  Henky  Stephezt,  Esq.,  Barrlster- 
at-Law. 
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three  bnndred  feet  from  each  end  of  the  bridge,  and 
alleged  that  the  approaches  were  not  uniform  in 
length,  but  that  in  no  cmc  was  that  as  much  as  three 
hondred  feet,  and  claimed  that  the  distance  to  be 
repaired  depended  in  every  case  npon  the  length  of 
the  approacti. 

DanckwerUf  K,0.,  MickUmt  K.G.f  and  Barnard 
LaUey,  for  the  phiintiffs. 

Eve,  K.Cf  and  Va^Jtghan  Hawkins^  for  tho 
defendants. 

SwiNFBN  Badt,  J.— The  question  to  be  decided  is 
whetber  the  liability  of  keeping  in  repair  the  high- 
way adjacent  to  the  ends  of  the  bridges  in  question 
to  the  extent  of  three  hundred  feet  from  the  ends  of 
each  bridge  attaches  to  the  defendant  company ;  or 
whether  the  obligation  under  which  the  defendant 
company  labours  is  only  to  keep  the  approaches  to 
the  bridges  in  repair,  the  extent  of  the  approaches 
being  in  each  case  a  question  of  fact  which  must  be 
deteraiined  hereafter.  The  liability  of  the  defendunt 
company  to  repair  the  bridges  and  approaches  is 
admitted,  but  that  the  liability  extends  to  a  distance 
of  three  hundred  feet  from  the  ends  of  each  bridge  is 
disputed.  The  plaintiffs*  contention  is  founded  on  the 
Statute  of  Bridges  (22  Hen.  8,  c  5),  which  by  section 
7  provides  for  &e  repair  of  the  ways  adjoining  the 
ends  of  public  bridges  to  the  extent  of  three  hundred 
feet 

The  defendant  company  is  under  its  charter  bound 
to  maintain  and  repair  well  and  soffidently  all  the 
bridges  of  and  belonging  to  the  New  Biver,  saoh 
bridges  being  proridiM  by  the  defendants  for  the 
pub'io  pa*sage  over  the  river  at  places  meet  and  con- 
Tenif'nt :  3  Jac  1,  c  18 ;  4  Jao.  1,  c.  12.  The  plaintiffs 
contended,  that  the  common  law  makiog  a  person 
cutting;  through  a  highway  for  his  o  ^vn  benefit  liable 
to  make  a  bridge  and  approach,  and  to  maintain  them 
for  the  use  of  the  public,  the  proper  construction  of 
the  Statute  of  Bridges  was  to  render  sach  person 
liable  to  maintain  the  highway  carrying  the  bridge 
for  a  distance  of  three  hundred  feet  from  each  end 
of  the  bridge. 

The  statute  of  the  defeodant  company  (3  Jac.  1, 
c  18,  8.  6)  in  terms  does  not  so  provide,  but  the 
contention  is  that  this  construction  is  witUn  the  in- 
tendment of  the  statute  and  that  the  rule  is  appli- 
cable to  all  persons  liable  to  repair  whether  by  pre- 
scription, roHone  tenurcBf  or  otherwise.  There  have 
been  many  cases  on  the  construction  of  the  statute ; 
these  oases  decide  that  where  the  inhabitants  of  a 
county  are  liable  to  repur  a  bridge,  they  are  also 
liable  to  repair  three  hundred  feet  at  the  ends  of  the 
bridge,  and  the  same  rule  is  applicable  where  the 
liability  to  repair  aris««  by  prescription  or  ratione 
UmtrcB :  citing^  t.  Wut  Riding  of  Torki.  7  Bast  688 ; 
B.  ▼.  InhabitanU  of  Kent,  13  Bast  220 ;  R.  ▼.  Kerruon, 
3  II.  &  8.  526  ;  B.  t.  InhahiianU  of  IsU  of  Ely,  15 
Q.  B.  827;  R.  ▼.  Mayor  of  Lincoln,  8  A.  &  B  65. 
The  question  of  whether  the  rule  applies  where  the 
liabikty  it  imposed  by  ntatute  has  aruenin  two  ca^e«. 
In  NoUinghamshirt  County  Ooundl  v.  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Co.,  71  L.  T.  430, 
the  question  was  raised  by  special  case  stated,  and  the 
question  submitted  was  whether  in  the  circumstances 
the  defendants  were  liable  to  repair  the  rais*>d 
approaches  which  were  r^pecttyely  of  the  length  of 
180  feet  and  174  feet.  Toe  Divisional  Court  held 
that  the  defendants  were  liable  and  that  the 
approaches  were  part  of  the  bridge.  This  decision 
is  rather  against  the  plaiotiffi  in  the  caie  at  bar 
than  in  their  favour,  for  if  the  defendants  in  the  dted 
case  were  HaUe  to  repair  the  approaches  for  a  fixed 
Hadt  from  each  end  of  the  bridge,  there  was  no 
neoenity  to  ascertain  what  those  approaches  were. 


The  point  arose  again  in  Reg,  v.  Staffordshire  and 
Worcestershire  Canal  Co.,  65  J.  P.  605,  but  there  was 
no  decision  as  to  whether  the  Statute  of  Bridges 
applied,  or  whether  the  liability  was  for  300  feet  on 
either  side.  In  these  circumstances  the  question  must 
be  determined  by  me.  The  case  is  not  one  of  a 
common  law,  but  of  a  statutory  liability :  3  Jac.  1, 
c.  18,  s.  6.  In  my  judgment  where  a  statute  as  modem 
as  the  reign  of  James  I.  empowers  a  company  to  oat 
a  highway  and  imposes  a  liability  on  the  cooopany  of 
makmg  and  maintaining  a  bridge,  the  word  lu'idge  is 
not  necessarily  a  bridge  as  defined  by  the  Statute  of 
Bridget.  It  would  be  an  extension  of  that  statute 
for  which  there  is  no  precedent  if  I  were  to  hold  that 
where  a  statute  subsequent  to  that,  has  imposed  an 
obligation  to  make  and  maintain  a  bridge  it  has  ipso 
facto  imposed  an  obligation  to  repair  the  roadway 
carrying  the  bridge  for  a  distance  of  three  hundred 
feet  from  each  end.  The  declaration  will  be  that  the 
defend«nt  company  is  bound  to  repdr  the  bridges  in 
question  and  the  approaches  thereto,  including  the 
roadways  thereon,  and  in  the  latter  so  much  of  the 
highway  at  each  end  of  the  bridge  as  has  been  raised 
or  otherwise  interfered  with  by  reason  of  the  ooq- 
struotion  of  the  bridge,  but  not  necessarily  to  the 
extent  of  three  hundred  feet  from  each  end  thereof. 

Solicitors,  Read,  for  Longmore^  Hertford ;  Thompson 
&  Debenhams. 


(Ch.S.rj.)}  April  19.  1904. 

Undbrorotjnd  Eleotbic  Bailways  Co.  OF  London 
(Limitsd)  v.  Commissionbbs  of  Inland 
Beyenub.  (a.) 

Inland  revenue — Stamp — Conveyance  on  6ofo— PurcAcw«- 
money  partly  in  cash  and  partly  by  shares  in  new 
company — Part  of  share  capital  only  issued — Estimated 
value  of  amount  that  might  he  raised  by  shares — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  ss.  66  (2),  57» 
59  (1). 

A  company  agreed  to  sell  its  undertaking  to  a  new  com* 
pany  in  consideration  of  a  definite  sum  payable  partly  in 
cash  and  partly  in  shares  in  the  new  company.  It  was 
further  agreed  that  the  profits  of  the  new  company  in 
respect  of  each  year  should  be  applied,  first,  in  paying  a 
camiUative  dividend  of  6  per  cent,  upon  any  shares  for 
the  time  being  issued  by  the  new  company  ;  and,  secondly^ 
in  paying  to  the  vendor  company  **as  a  further  part  of 
the  consideration  for  the  said  sale  such  a  sum  as  shall 
be  equal  to  a  dividend  of  3  per  cent,  for  such  year  on  the 
amount  for  the  time  being  paid  up  on  such  of  the  original 
ordinary  share  capital  .  .  •  in  the  new  company  as 
shall  for  the  time  being  have  been  issued  by  tJhe  new  com" 
pany.** 

Held,  that  this  latter  sum,  though  forming  pari  of  the 
consideration,  was  of  so  uncertain  a  character  that  it 
could  not  be  brought  into  account  for  the  purpose  of  in- 
creasing the  ad  valorem  duty  payable  in  respect  of  the 
considmitionfor  tJie  sale. 

Case  stated  by  the  Commissioners  of  Inland 
Bevenue  pursuant  to  section  13  of  the  Stamp  Act) 
1891. 

On  the  8th  of  July,  1902,  an  instrument  was 
presented  on  behalf  of  the  appellants,  the  Under- 
ground Bleotric  Bfldlways  Co.  of  London  (Limited),  to 
the  Commissioners  of  Inland  Bevenue  for  their 
opinion  as  to  the  duty  witn  which  it  was  chargeable. 

(a.)  Beported  by  Erskinb  BBiDjEsq.,  Barrister-at- 
Law. 
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The  ina^ument  was  ao  agreement  entered  into  on 
the  25th  of  Jaue,  1902,  between  the  Metropolitan 
Distriot  Electric  Traot*on  0^.  (Limited)  (h  rein- 
after  called  the  Traction  Go.)  and  the  IJnder- 
groond  Electric  Railways  Go.  of  London  (Limited) 
whereby  the  appellaott  were  to  acqnire  th^  whole  of 
the  nnderraldi^  of  the  Traction  Co.  The  sum  of 
£500.000  was  to  be  paid  in  cash  by  the  new  company 
(the  Undergronnd  Electric  Bail  ways  Ca)  to  the 
Traction  Co.  on  the  completion  of  the  purchase, 
and  a  further  snm  of  £500,000  wm  to  be  paid  in 
shares.  The  profits  of  the  new  compiny  available 
for  dividend  in  respect  of  eadi  year  were  to  be 
applied  under  clause  3  of  the  agreement  (1)  in  pay- 
ment of  an  aocnmulatiTe  dividend  at  the  rate  of  5  per 
cent,  per  annum  on  the  amount  for  the  time  being 
paid  up  on  any  shares  issued  hf  the  new  company ; 
and  (2)  in  paying  to  the  Traction  Co.  or  its  assignii, 
"as  a  further  part  of  the  consideration  for  the  said 
s«le,  sucti  a  sum  at  shall  be  equal  to  a  dividend  of 
3  par  cent  for  such  year  on  the  amount  for  the  time 
being  paid  up  on  such  of  the  original  ordinary  share 
capital  of  £5  000.000  in  the  new  company  as  shall 
for  the  time  being  have  been  issued  by  the  new  com- 
pany." 

lu  assessing  the  duty  payable  by  reference  to 
section  59  (L)  of  the  Scamp  Act,  1891,  the  commis- 
sioners computed  the  consideration  for  the  prop-rty 
SjB^eed  to  be  sold  as  £1,947,583  18s.  5d.,  which  con- 
sider«tion  for  the  purpose  of  ussessing  the  duty 
pavable  upon  the  it  strument  in  qu«-stion  was,  aftcor 
making  the  deductiouR  in  the  same  section  authoriz<)d, 
computed  at  £1,527,357  Hs.  lid.  This  sum  and  the 
apportionment  thereof,  made  for  the  purposes  of  the 
assessment,  were  admitted  to  be  correct  if  the  com- 
missioners were  right  in  indudiog  therein  £780,000 
under  clause  3  (2)  of  the  agreement. 

The  commissioners  were  of  opinion  that  the  snm 
contingently  payable  oat  of  profits  in  each  year  under 
clause  3  (2)  was,  as  therein  expressed,  *<  ptrt  of  the 
consideration  for  the  sale,*'  and  that  so  far  as  such 
sum  was  capable  of  ascertainment  at  the  date  of 
the  agreement  ic  was  liable  to  an  cu^  valorem  duty  at 
the  rate  of  10^.  per  cent. 

.  The  appellant  company  contended  that  such  sum 
was  incapable  of  ascertainment  by  rea«on  of  the 
remoteness  of  the  contingency  upon  which  the 
payments  must  be  made.  At  the  date  of  the  agree- 
ment the  whole  of  the  ordinary  sh«re  capital  of 
£5.000,000  in  the  new  company  had  been  is8n<>d — 
namely,  500.000  shares  of  £10  each ;  and  on  100,000  of 
such  shares  £5  per  share  had  be*n  paid  up.  and  on 
the  remaining  400,000  shares  £2  per  share  had  been 
paid  up,  such  paymt-nts  amounting  togetber  to 
£1.300.000.  Upon  this  sum  of  £1.300,000  a  dividend 
of  £3  per  cent,  for  a  yeaf  would  equal  £39,000. 

As  the  annual  sum  specified  iu  clause  3  (2)  of  the 
agreement  was  in  the  opinion  of  the  commissioners 
contingently  payable,  according  to  the  terms  of  the 
agreement,  either  in  perpttoity  or  for  an  indefioite 
period  within  the  meaning  of  sectioa  56  (2)  of  the 
Stama  Act,  1891,  the  commissioners  were  of  opinion 
that  the  duty  fall  to  be  charged  upon  the  said  annual 
amount  multiplied  by  twenty  in  accordance  with  the 
provisions  of  that  section,  and  accordingly  assessed, 
together  with  other  duty  on  the  remaioiog  ptft  of 
the  consideration,  a  duty  of  lOi.  per  cent,  upon 
£39.000  multiplied  by  20  =  £780,000  =  £3,900. 
Tne  appellants,  on  the  other  hand,  contended  that 
this  was  not  a  periodical  payment  within  the  mean- 
ing of  that  section.  With  this  part  of  the  assessment 
the  appelUnts  expressed  themselves  dissatisfied  and 
reqdred  the  commissioners  to  state  a  case. 

The  question  for  the  opinion  of  the  court  was 
whether  this  sum  or,  if  not,  any  and  what  part  of 


such  sum  was  rightly  indnded  in  the  amount  charged 
with  duty  as  a^resaid,  or,  if  not,  whethf'r  any  and 
what  duty  was  assessable  in  respeot  of  clause  3  ^2) 
of  the  agreement 

BoahiU,  K.O.,  and  AubUh  Cartmell,  for  the  appellant 
company. — ^The  additional  consideration  given  by 
clause  3  (2)  cannot,  by  reason  of  its  uncertainty  of 
amount,  form  a  ground  for  ad  valorem  duty.  Nor  does 
it  become  liable  to  duty  as  falling  within  section  56  of 
the  Stamp  Act,  1891.  That  section  deals  only  with 
definite  asoertaini'd  sums  payable  periodically.  Sec- 
tion 57  deals  with  money  payable  on  a  contingency, 
but  it  does  not  contemplate  or  provide  for  the  coo- 
tiogency  of  the  money  itself.  The  sum  to  be  paid 
if  ascertained,  although  the  payment  is  contingent  on 
the  happening  of  some  unoertain  event.  Toe  words 
in  section  57  "  either  certainly  or  csutingeotly  '*  were 
inserted  to  prevent  any  such  questions  arising  as  were 
raised  in  Mortimore  v.  Commistioners  of  Inland 
Revenue,  2  H.  ft  C.  838,  12  W.  R.  Dig.  126. 

Thev  cited  also,  on  section  57,  Commissionere  of 
Inland  Revenue  v.  LiquidcUora  of  City  of  Glasgow  Baiik, 
(1881)  8  R.  389 ;  Swayne  v.  Commiesionera  of  Inland 
Revenue,  48  W.  B.  197,  [1899]  1  Q.  B.  335.  [1900]  1 
Q.  B.  172  ;  and  referred  t »  Sheffield  Waterworks  Co.  v. 
BenneU,  21  W.  B.  74,  L.  B.  7  Ex.  409;  Furneae  BaiU 
way  Co.  V.  Cmnmiaaionera  of  Inland  Revenue,  33  L.  J. 
Ex.  173,  12W.  B.Dig.  127. 

a.  A.  T,  RowUUt  {Sir  E,  Oiraon,  S.G.,  with  him), 
for  the  respondents,  r^-ferrei  to  Canning  {Lord)  v. 
Raper,  (1852)  1  E.  &  B.  164.  and  Onslow  v.  Com- 
miasionera  of  Inland  Revenue,  39  W.  E.  373,  [1891]  1 
Q.  B.  239. 

Roakill,  K.O.,  replied. 

Ghannell,  J. — ^The  question  turns  on  a  sale,  by 
what  may  be  called  the  old  company,  of  its  property 
and  assets  to  the  new  company,  aud  was  in  considera- 
tion partly  of  certain  definite  sums  of  money,  about 
which  no  difficulty  arises,  and  partly  of  such  a  sum  as 
should  be  equal  to  a  dividend  of  3  per  cent,  in  each 
year  on  the  amount  for  the  time  being  paid  on  such 
of  the  origioal  ordinary  share  capital  of  £5  000,000  in 
the  new  company  as  should  for  the  time  being  have 
been  issued  by  the  new  company,  as  providad   by 
clause  3  (2)  of  the  agreement,  which  is  in  these 
terms:  '*Part  of  the  conaderation  of  the  said  sale 
shall  be:  (a)  The  sum  of  £500,000,  which  (••ubject  U 
the  provisions  contained   in  sub-olause  {b)  of   this 
clause)  shall  be  paid  in  ca^h  by  the  new  ccmipany 
to  the  Traction  Co.  on  completion  of  the  purchase, 
together  with  interest  at  the  rate  of  £5  per  cent,  per 
annum  on  £250.000,  part  of  such  sum,  ciJoulated 
from  the  25th  day  of  March,  1902,  up  to  the  date  of 
the  passing  of  the  final  resolution  for  the  windmg 
up  of  the  Traction  Co.,  but  in  any  event  for  not 
more  than  one  calendar  month  from  the  date  thereof. 
{b)  The  sum  of  £500,000,  which  shall  be  satisfied 
by  the  issue  to  the  Traction  Cu  or  its  nonunees 
of  100,000  ordinary  shares  of  £10  each  in  the  new 
company     •    •    .     and   shall  for   all   purposes  be 
deemed  to  be  paid  up  to  the  extent  of  £5  per  share. 
.    •    .    (2)  The  profits  of  the  new  company  avMlaile 
for  dividend  in  respect  of  each  yetr  shall  be  applied 
in  the  following  order  and  manner — that  is  to  say, 
(i.)  in  payment  of  a  cumulative  dividend  at  the  rate 
of  £5  per  cent,  up  to  the  eod  of  such  year  on  the 
amount  for  the  time  being  paid  on  any  shares  for  the 
time  being  isiued  by  the  new  company;  and  (ii.) 
in  paying  to  the  Traction  Co.  or  its  assigns,  as  a 
farther  part  of  the  oonsideration  for  the  said  sale, 
such  a  sum  as  shall  be  equal  to  a  dividend  of  3  per 
cent,  for  such  year  on  the  amount  for  the  time  b^kiff 
paid  up  on  such  of  the  original  ordinary  share  oapitiu 
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of  £5,000,000  in  the  new  eompar^y  at  sball,  for  the 
time  being,  have  been  isaned  by  the  new  company." 
Now,  it  is  with  rega*^  to  the  la*ter  part  of  this  olause 
that  the  qn^stion  I  have  been  asked  to  deoide  arises. 
The  ooncunnon  I  have  rome  to  ii  that  this  sum, 
^eqnal  to  a  dividend  of  3  per  cent.,"  is  »o  uncertain 
as  to  be  withont  any  real  basis  of  calonlation.  The 
sani  is  not  payable  od  a  mere  contingency ;  there  is 
not  merely  the  ancertaiaty  in  respect  to  tiie  amoaot 
of  the  earnings  of  the  oomp%ny,  and  therefore  nr- 
oertainty  as  to  the  amount  that  wonld  become  payable 
by  vay  of  dividend,  bnt  there  is  what  I  may  call  a 
double  contiDgt-ncy  here,  for  there  is  the  farther 
uncertainty  introduced  as  to  the  amount  whidi 
might  be  paid  up  from  time  to  time  on  the 
shares  issued  by  Uie  new  company.  This  latter 
element  of  uocertaiotv  comes  in  twice.  It  comes 
in  under  the  first  sub-clause  of  clause  3  of  the 
agreement  with  regard  to  the  payment  of  a  cumula- 
tive dividend  of  £5  per  cent,  per  annum  on  the 
amount  frr  the  time  being  paid  up  on  the  shares 
issued,  and  it  comes  in  again  under  the  second  sub- 
clause of  clause  3  as  to  the  payment  to  the  Traction 
Go.  of  a  sum  equal  to  a  dividend  of  3  per  cent, 
on  tte  amount  for  the  time  being  paid  up  on  the 
shares.  Therefore  this  sum,  which  the  new  company 
has  agreed  to  pay  aa  part  of  the  consideration,  is  too 
unceitain  to  b<«  the  subject  of  ad  valorem  stamp  duty, 
and  ia  incapable,  if  my  view  ia  right,  of  valuation 
within  the  class  of  cases  that  have  been  cited  where 
an  uncertain  amount  with  a  maximum  is  mentioned, 
^ere  a  maximum  sum  was  mentioned,  bat  it  was 
uncertain  whether  the  whole  would  become  payable. 
I  am  inclined  to  think  that  in  such  a  case  that  might 
possibly  oonstituteasumpavableon  acontingency  with- 
m  the  meaning  of  section  57  of  the  Stamp  Act.  1891.  It 
might  be  possible  also,  if  there  is  a  certain  sum 
mentioned,  to  take  sections  56  and  57  together  and  to 
make  the  aom  liable  to  thia  taxation,  even  though 
the  amount  waa  payable,  not  only  periodically 
within  aeotion  56,  but  alao  on  a  contingency  within 
aection  57.  Here,  however,  the  whole  transaction 
seemed  to  me  to  have  been  made  up  of  uncertain  tie  s, 
both  as  regards  the  dividend  which  it  was  said  misht 
be  earned  and  the  total  amount  which  misht  be  raised 
in  shaTcs  up  to  a  certain  period.  I  cannot  see  either, 
any  foondation  for  the  auggestion  that  one  might 
take  the  share  capital  paid  np  at  the  date  of  the  deed. 
That  ia  not  the  basis  upon  which  tbe  consideration  waa 
calculated.  The  amount  of  the  capital  paid  then  waa 
a  mere  accident.  I  fail  to  see  what  right  the  Grown 
would  have  to  place  the  limit  on  the  capital  at  that  time 
and  aay  that  it  waa  ao  much,  and  that  if  the  company 
could  earn  the  full  amount  upon  that,  then  the  3  per 
cent,  woidd  b«  taxable.  If  it  waa  once  admitted  that 
in  tbe  caae  which  I  put  forward  in  the  argument,  of 
the  aale  of  a  buainess  in  consideration  of  an  agreement 
to  pay  to  the  vendor  a  share  of  the  profits  to  be 
thereafter  made,  the  amount  would  be  ao  uncertain 
that  it  could  not  be  dealt  with  by  impoa- 
ing  an  ad  valorem  stamp  duty  in  reapeot  thereof, 
it  fcllowa  that  in  the  preaent  caae.  the  conaideration 
being  equally  nncertain  an  ad  valorem  duty  cannot 
be  impcMcd.  No  doubt,  it  forooa  part  of  the  con- 
aideration for  the  tranafer,  and  if  U  had  been,  aa  in  the 
caae  I  put  forward,  the  aole  consideration,  I  auppoae 
the  a^amp  duty  would  have  been  lOs.  But  here 
there  ia  a  much  larger  atamp  duty  payable  in  reapect 
of  the  other  part  of  the  oonatderation,  and  I  fail  to  see 
how  this  sum  can  be  brought  in  to  increase  the  ad 
valorem  duty. 

For  the  reasons  I  have  given  I  think  the  Crown  is 
not  entitled  to  aay  here  ''  There  ia  ao  much  due  and 
payable  under  dauae  3  (2),'*  and  to  claim  atamp  duty 
<m  that  hypotheticid  amount    Therefore  this  appeal  , 


must   be   allowed   and   judgment  entered  for   the 
appellant  company  with  costs. 

Appeal  aUowed, 

Solicitors  for  the  appellants,  Bircham  &  Co, 

Solicitor  for  the  Crown,   The  Solicitor  of  Inland 
Revenue. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J..  and  [      March  29,  1904. 
Dtrlirg  and  Channel!,  J  J.)     ) 

WlKLAND  V,  BUTLER-HOGAN.  (a.) 

Public  health — Justices Unsound  meat — Exposed  or 

deposited /or  sale — Noevidence  that,  atthe  time  of  seizure 
on  butcher* 8  premises,  meat  would  be  sold  for  the  food  of 
man— Public  Health  Act,  1875  (38  d>  39  Vict.  c.  55), 
ss.  116,  117. 

The  mere  fact  of  unsound  meat  being  found  on  premises 
where,  in  the  ordinary  course  of  busittess,  it  would  be 
exposed  for  sale  for  the  food  of  man  is.  in  the  absence  of 
evidence  that  the  unsound  meat  was  in  fact  intended  to 
be  exposed  and  offered  for  sole,  insufficient  to  constitute 
an  offence  within  section  117  of  the  Public  Health  Act, 
1875. 

MaUinson  v.  Oarr,  39  W.  B.  270,  [1891]  1  Q.  B. 
48,  considered  and  diitinguishfd. 

Appeal  from  a  decisi'^n  of  the  justices  sitting  at 
Tottenham,  before  whom  the  appellant,  a  retail 
butcher,  had  been  convicted  and  fined  for  having  in 
bis  possession  unsound  meat  intended  for  the  food  of 
man,  contrary  to  the  Public  Health  Act,  1875. 

The  special  case  stated  under  20  ft  21  Yiot.  c.  43, 
set  out  the  following  facts : 

An  inspector  vieit«'d  the  appellant's  shop  at  194, 
Philip- lane  at  midday  on  M>nd«y,  the  12th  of 
October,  1903.  Toere  was  only  one  customer  there, 
and  ttie  shop  and  premises  were  then  uudergoiog  the 

Srooess  of  cleaning  and  being  prepared  for  the 
nsiness  of  the  d«y.  Upoo  an  ice-safe  being  opened 
at  the  inspector's  instance,  it  was  found  to  contain  a 
larse  quantity  of  meat  perfectly  sound,  but  part  of  a 
ne^  of  mutton  and  some  pieces  of  cooked  meat,  on 
separate  dishes,  showed  signs  of  decomposition.  The 
shop  had  been  closed  on  the  previous  Saturday  at 
midnight,  when  the  unsold  meat,  which  was  all  then 
sound  and  fit  for  the  food  of  man,  wai  put  away  in 
the  ice  safe,  Tbe  appellant's  ordinary  course  of 
business  was  to  devote  the  whole  of  every  Monday 
morning  to  the  cleansing  his  shop,  atd  then  to  open 
the  ice-safe  and  examine  the  meat,  when,  if  any  was 
found  to  be  unsound  it  was  at  once  removed. 

The  justices  were  of  opinion  that  the  facts  as  above 
stated  conatituted  an  ofPence  against  tbe  Public 
Health  Act,  1875,  ss.  116,  117,  and  convicted  the 
appellant. 

The  qneeticn  for  the  opinion  of  the  court  was 
whether  the  decision  of  the  justices  was  right  in  law. 

FT.  Clarke  Hall,  for  the  appellant. — ^The  conviction 
is  wrong  because  the  facts  do  not  show  here  either 
that  the  meat  was  exoosed  for  s»le  when  seiz(>d,  nor 
deposited  in  any  place  f  >r  the  purpose  of  sale,  nor 
waa  it  intended  for  tbe  food  of  man.  To  oonatitate 
an  offence  there  must  be  evidence  showing  that  tbe  meat 
was  intended  for  tbe  food  of  man  at  the  time  that 
it  was  Sfized.  When  the  meat  was  pUced  In  tbe  safe 
on  the  Saturday  night  it  was  sound.  It  was  to 
remain  there  until  the  shop  had  been  cleaned  on  the 
following  Monday,  and  would  have  been  examined 

(a.)  Reported  by  BBSKims  Bbid,  Esq.,  Barrister- 
at-Law. 
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befom  it  was  placed  for  sale,  and  such  as  was  unfit 
wonld  have  been  remoTAd.  These  facts  <)istinffatoh 
this  case  from  that  of  Malh'n$on  ▼.  Carr,  30  W.  B.  270, 
[1891]  1  Q.  B.  48,  as  in  tbat  case  there  was  evidence 
of  the  vendor's  knowledge  of  the  state  of  the  meat. 

B.  Cunningham  Olen,  —  The  fact  of  haying 
nnsoand  meat  on  premises  where  meat  is  sold  for 
human  food  is  of  itself  an  offence.  Therefore  the 
onus  of  satisfying  the  justices  that  in  the  present 
case  the  unsound  meat  found  in  the  ice  safe  was  not 
intended  for  sale  as  food  rests  on  the  appellant.  The 
justices  having  convicted  the  appeUant,  must  be 
taken  as  findmg  that  fact  against  the  appellant. 

Lord  Alyebstonb,  L.G.J.— I  do  not  think  that  the 
justices,  in  stating  the  cate  as  the?  have,  intended  it 
to  be  understood  that  they  disbelieved  the  evidence 
adduced  on  behalf  of  the  appellant.  That  was  shoirtly 
the  case  put  forward  by  the  respondent,  and  if  it  was 
open  for  me  on  the  case  as  stated  to  accept  that 
ar^ment  the  conviction  would  have  to  stand.  I 
thmk  that  the  justices  meant  to  state  as  a  proved 
fact  that  the  meat  had  not  been  dealt  with  on  the 
IConday,  and  that  while  accepting  the  appellaut's 
evidence  as  truly  stating  the  fac^s,  they  had  come  to 
the  condnsiou  that  an  offence  under  the  section  in 
questim  had  been  committed.  On  the  facts  there  is 
no  evidence  that  the  appellant  inteoded  to  sell  the 
meat  in  the  safe  which  had  turned  off,  or  that  the 
meat  which  was  unsound  was  deposited  in  the  safe 
for  sale  at  the  time  of  seizure.  I  am  clearly  of 
opinion  that  on  the  facts  there  is  no  evidence  that  the 
meat  was  intended  for  sale.  I  qait<)  a((ree  with  Mr. 
Olarke  Hall  that  the  decision  in  McUHnson  v.  Carr, 
which  at  first  sight  would  seem  to  be  against  the 
appellant,  proceeded  in  fact  on  the  assumption  that 
the  butcher  had  retained  the  me^t  after  he  had 
knowledge  that  it  had  gone  bad.  That  distinguishes 
that  case  from  the  present  and  there  beiog  no 
evidence  here  that  the  appellant  knew  that  any  of  the 
meat  in  the  safe  was  bad,  the  dedsbn  is  in  his  favour 
and  not  ag«inst  him. 

For  this  reason  I  think  the  justices  have  come  to  a 
wrong  decision  on  a  point  of  law  and  the  appeal 
must  be  allowed. 

Dabldto  and  Channell,  JJ.,  agreed. 

Appeal  ailoioed  ;  conviction  quashed. 

Solicitors  for  the  appellant,  W.  T.  Bichette  ds  Son. 

Solicitor  for  the  respondent,  F.  Shelton. 


(oLSf'j.)l  March  8,  9,  1904. 

€K)ERTz  ft  do.  (Limited)  v.  Bell,  (a.) 
fnland  Bevenue — Income  tax— Person  resident  in  the 

UniUd    Kingdom  —  Comptny    registered    abroad  — 

Business  carried  on  from  London — Income  Tax  Act. 

1853  (16  &  17  Vid.  c.  34),  s.  2,  Schedule  D. 

A  company^  registered  abroad,  lui  not  registered  in 
tJie  United  Kingdom^  which  in  fact  carries  on  its  fmsi- 
ness  through  a  board  of  directors  from  a  head  offioe  in 
London  is  resident  within  the  United  Kingdom,  and  is 
cusessable  to  income  tax  under  section  2,  Schedule  D, 
paragraph  I,  of  the  Income  Tax  Act,  1853,  upon  the 
whole  of  the  profits  of  its  business,  wheresoever  those 
profits  are  made. 

This  was  an  appeal  upon  a  cas<i  stated  ag%inst  the 
decision  of  the  Oommissioners  of  locome  Tax  for  the 

(a.)  Beported  by  Ebskine  Bbid,  Ksq.,  Barrister- 
at-Law. 


City  of  London,  raising  the  question  whether  a 
foreign  company  registered  abroad,  but  not  registered 
as  a  joint  stock  company  in  the  TJoited  Kiagdom, 
and  having  an  office  in  London  from  whence  the 
business  of  the  company  was  directed  and  controlled 
by  a  board  of  directors,  could  be  held  to  be  resident 
within  this  country  for  the  purpdse  of  the  Income 
Tax  Acts. 

The  case  stated  the  following  facts : 

The  appellant  cotnpany  was  registered  as  a  joint 
stock  company  at  Pretoria,  in  tbe  South  African 
Bepublic,  iu  December,  1897,  accordtog  to  the  laws 
then  subsisting  in  that  republio.  The  company  had 
never  been  registered  in  the  TJuited  Ktngiom  as  a 
joint  stock  company.  The  head  office  of  the 
company  was  to  be  either  in  London  or  elsewhere  on 
the  contment  or  in  Johannesburg,  or  at  such  other  piece 
elsewhere  with  such  branch  or  branches  in  the  republio 
and  eliewhere  as  tlie  directors  may  from  time  to  time 
determine.  The  obj«»cts  for  which  the  company  was 
formed  were  {inter  alia)  to  take  over  the  buuoess  of  a 
German  company,  to  carry  on  the  business  of 
merchants,  dealers  in  stocks,  financial  and  general 
agnnts,  and  to  acquire  mining  and  other  propertiea, 
r^  and  personal,  in  South  AMca.  By  the  articles 
of  association  the  hcMtd  office  of  the  company  was  to 
be  either  in  London,  or  elsewhere  in  Burope,  or  in 
the  South  Afrioan  Bepublic  as  the  directors  thought 
fit  to  determine.  All  the  meetings  of  the  company 
were  to  be  held  in  Johannesburg,  but  the  dirfctors 
might  moet  in  Berlin,  London,  Johannesburg,  Paris, 
or  elsewhere.  The  business  of  the  i4>pel]ant  company 
consisted  in  the  purchase  and  prospecting  of  lauds 
with  mining  nossibilities,  or  the  obtaining  of  options 
over  suoh  lands  with  the  view  to  the  formation  and 
flotation  of  companies  for  the  purpose  of  working  the 
same  and  the  making  of  a  market  for  the  shares  of 
the  subsidiary  companies  in  London,  Berlin,  Paris, 
and  Johannesburg,  and  dealing  in  and  selling  such 
shares  and  other  shares,  principally  of  South  Afrioan 
companies.  The  working  capital  of  the  subsidiary 
companies  was  found  by  the  appellant  company 
eith«»r  alone  or  in  conjunction  with  others  as  a 
syndicate,  in  agreed  proportions*  The  nominal  share 
capital  of  the  subsidiary  companies  was  either  taken 
as  a  whole  by  the  appelant  company  or  distributed 
pro  rata  among  the  members  of  me  syndicate.  The 
working  capital  of  the  subsidiary  compauies  was 
almost  invariably  subscribed  by  a  syndicate  which 
usually  consisted  of  capitalists  and  financiers  carrying 
on   bosiDess    in   Europe   and   South   Africa.      No 

Srospeotuies  were  issued  by  the  subsidiary  companies, 
ut  a  market  was  made  and  the  shares  then  distri- 
buted and  dealt  in  and  gradually  realis  -d  on  the  stock 
markets  of  London,  Paris,  Berln,  and  Johannesburg. 
The  profits  made  by  the  appellant  company  were 
directly  obtained  {inter  alia)  by  the  sale  and  realiza- 
tion  of  shares  in  such  subsidiary  companies.  Some 
additional  sources  of  profit  by  the  company  were 
interest  on  money  lent,  dividends  on  shares  held  by  it, 
agency  fees  from  oi^er  companies,  aod  the  like.  The 
bulk  of  the  company's  capital  was  invested  in  South 
Afrioan  shares  and  in  mimng  properties  in  South 
Africa.  The  oompanv's  interest  outside  South  Africa 
only  stood  at  about  £5.000.  and  half  of  that  amouat 
was  iovested  in  America  and  Western  Australia.  On 
the  31st  of  December,  1899,  the  value  of  the  shares 
and  debentures  in  other  companies  h**ld  by  the 
defendant  company  amounted  to  £719,365,  The 
valae  of  claim  holdings,  partioipations,  and  iotere^ta 
amounted  to  £224,395.  The  value  of  the  temporary 
advances  against  securities  amounted  to  the  sum  oil 
£144,520.  Such  ndvancea  were  made  in  London  to 
the  extent  of  £37,900,  and  in  Paris  to  the  extant  of 
£106|619.    The  amount  of  cash  on  deposit  aoooonti 
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and  in  hand  amounted  to  £326,884,  and  wm  held  in 
London  to  the  extent  of  £171,819,  in  Berlin  to  the 
extent  of  £123,301,  in  Paris  to  the  extent  of  £9.205, 
and  in  Johanneehorg  to  the  extent  of  £22,557.  The 
evidence  prodnced  showed  that  with  regard  to  the 
purchase  and  sale  of  shares  by  the  company,  56}  per 
cent,  of  the  pnrchases  of  shares,  and  49  per  cent. 
of  the  sale  of  shares  by  the  company  were 
carried  oat  in  London  during  the  years  in  question. 

The  transactions  of  the  affairs  of  the  company  were 
effected  as  follows:  With  regard  to  the  general 
meetings  of  the  company,  the  first  general  meeting  of 
the  company  was  held  in  1899,  in  Johannesburg.  No 
other  ffeoend  meeting  was  held  till  the  end  of  the 
year  of  assessment  by  reason  of  the  South  African 
war.  The  second  general  meeting  was  held  in  Lon- 
don in  June,  1901,  subsequent  to  the  year  of  assesi- 
ment.  With  regard  to  the  directors*  meetings,  the 
directors'  minute-book  kept  in  London,  which  was 
the  only  minute-book  of  the  company,  was  produced 
in  evidence,  and  contained  a  number  of  items  and 
minutes  of  resolutions  relating  to  the  affairs  of  the 
company  which,  in  the  opinion  of  the  commissioners, 
showed  that  almost  every  transaction  of  importance 
affecting  the  management,  control,  and  direction  of 
the  company  was  dealt  with,  controlled,  an4  decided 
at  the  board  meetings  of  the  directors  in  London. 
A  considerable  number  of  important  matters  requir- 
ing local  management  was  carried  out  by  the 
managing  director  ia  Johannesburg  on  behalf  of  the 
board  under  powers  delegated  by  the  board  in 
London,  and  in  some  instances  such  matters,  though 
reported  to  the  managing  director  in  London,  were 
not  formally  reported  to  the  board  until  settled.  A 
copy  of  the  minutes  of  the  board  meetings  in  London 
were  forwarded  after  each  meeting  to  Johannesburg. 
No  other  minute-book  was  kept  at  Johannesburg. 

"Vnth  regard  to  the  stiff,  the  chairman  and  three  of 
the  mine  directors  were  present  in  England,  four 
directors  were  resident  in  England.  One  director 
was  resident  in  Paris  and  one  director  in  the  South 
African  Bepublic.  The  directors  r«sident  in  Germany 
and  Paris  attended  the  bosrd  meetings  in  London. 
In  1899,  being  the  year  of  assessment,  the  maoagiog 
director  was  resident  in  London.  The  managing 
director  was  appointed  for,  and  resided  in,  Johannes- 
burg. The  board  appointed  also  two  managers  in 
London,  two  in  Johannesburg,  and  one  in  Paris, 
and  one  in  Berlin.  The  Johannesburg  staff  of  the 
company  numbered  twenty-five,  including  surveyors 
and  engineers.  The  London  staff  numbered  twenty - 
six,  the  Berlin  thirteen,  and  the  Paris  nine.  The 
directors  held  monthlv  meetings  at  the  company's 
office  in  London.  Only  one  meeting  was  held  out  of 
England.  The  accounts  of  the  Johannesburg,  Paris, 
and  Berlin  offices  were  brought  to  London,  where  the 
balance-sheets  and  accounts  of  the  company  were 
made  up  and  audited.  The  Berlin  and  Johannesburg 
office  accounts  were  respectively  audited  in  Berlin  and 
Paris  before  being  sent  to  Ensland.  The  dividends 
were  fixed  and  authorized  by  resolutions  of  the 
directors  at  meetings  held  in  London  for  that  pur- 
pose, and  the  dividend  warrants  in  respect  of  801,524 
registered  shares  were  also  issued  in  London.  The 
coupons  on  bearer  shares  were  paid  in  1899  as  to 
52,294  shares  in  Berlin  and  Pans  and  as  to  11,182 
shares  in  London,  and  eventually  were  brought  to 
account  in  London. 

On  behalf  of  the  company  it  was  contended  that 
the  appellant  company  should  be  assessed  as  a  person 
not  resident  within  the  United  Kingdom  drawing 
profit  from  a  trade  exercised  in  the  United  Kingdom 
and  on  sach  profits  only. 

The  commissioners  bavins  heard  argument  and 
having  taken  evidence,  founa  as  facts— (I)  That  the 


trade  and  business  of  the  company  constituted  one 
trade  or  business  and  was  carried  on  and  exercised  bv 
the  appellants  within  the  United  Kingdom  at  their 
London  office;  (2)  that  the  head  and  seat  and 
directing  power  of  the  affairs  of  the  appellant  com- 
pany were  at  the  office  of  the  company  in  London, 
from  whence  the  whole  of  the  operations  of  the  com- 
pany, both  in  the  United  Kingdom  and  elsewhere, 
were  controlled  and  directed.  And  they  held  that 
the  appellant  company  was  a  person  residing  in  the 
Unit^ Kingdom  and  liable  as  such  to  be  assessed 
under  section  2  of  the  InoomeTax  Act,  1853,  Schedule 
D,  first  paragraph,  on  the  whole  of  the  annual  profits 
or  gains  arising  or  accruing  from  any  trade,  whether 
the  same  shall  be  respectively  carried  on  in  the  United 
Kingdom  or  elsewhere;  and  they  accordingly  con- 
firmed the  assessment,  but  stated  this  case  for  the 
opinion  of  the  court. 

By  paragraph  1  of  Schedule  D  of  section  2  of  the 
Income  Tax  Act,  1853,  income  tax  is  payable  '*  for 
and  in  respect  of  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  residing  in  the  United  K^g- 
dom  from  any  kiud  of  profession,  trade,  employnaent, 
or  vocation,  whether'  the  same  shall  be  respectively 
carried  on  in  ihe  United  Kingdom  or  elsewnere  and 
to  be  charged  for  every  twenty  shillings  of  the  annual 
amount  of  such  profits  and  gains."  By  the  second 
paragraph  of  the  same  schedale  income  tax  is  payable 
"  for  and  in  respect  of  the  annual  profits  and  gains 
arising  or  aocrumg  to  any  person  whatever,  whether 
a  subject  of  her  Majesty  or  not,  although  not  resident 
within  the  United  Kingdom,  from  any  property  what- 
ever in  the  United  Kingdom,  or  any  profession,  trade, 
employment,  or  vocation  exercised  within  the  United 
Kingdom,  and  to  be  charged  for  every  twenty 
shillings  of  the  annual  amount  of  such  profits  ana 
gains." 

Asquith,  K,C.  {ScruUon,  K.C.,  and  J.  B.  Atkin  with 
him),  for  the  company,  refem-d  to  AUorney-Oeneral 
V.  AUxander,  23  W.  R.  255,  L.  B.  10  Ex.  20 ;  Wingate 
V.  Webber 1 24  Eettie  939 ;  Cuena  Sulphur  Co.  v.  Nichol- 
son, 25  W.  B.  71,  I  Ex.  D.  428,  and  the  judgments 
referred  to  in  the  judgment  of  Phillimore,  J.,  in  Kodak 
{Limited)  V.  Clark.  51  W.  B.  459,  [1903]  1  K.  B.  505; 
Calcutta  Jute  Mills  Co.  v.  Nicholson,  1  Ex.  D.  428 ; 
San  Paulo  Brazilian  Bailway  Co.  v.  Carter,  44  W.  R. 
336,  [1896]  A.  C.  31,  and  submitted  that  on  the  facts 
viewed  in  the  light  of  these  decisions  it  was  impos- 
sible to  say  that  the  business  of  the  company  was 
carried  on  in  the  United  Kingdom  so  as  to  bring  it 
within  section  2  of  the  Schedule  D  of  the  Act  of 
1853.  It  was  the  first  time  that  an  attempt  had  been 
made  to  render  liable  the  profits  of  a  company 
registered  abroad,  not  registered  in  the  United 
Kingdom.  The  statute  contemplated  that  a  trade 
might  be  carried  on  in  this  country  notwithstanding 
the  fact  that  there  wai  no  residence  in  this  country. 
Therefore,  the  finding  of  fact  that  the  trade  of  the 
company  was  directed  from  this  country  was  not 
conclusive  on  the  question  of  residence. 

Sir  BobeH  Finlay,  A.G.  {BowUUt  with  him),  for  the 
drown.— The  commissioners  have  found  as  a  fact  that 
the  company  is  resident  in  this  country.  The  place  of 
residence  does  not  depend  upon  the  place  of  registra- 
tion. A  company  started  and  registered  in  one  place 
may  migrate  and  carry  on  business  in  another.  It 
may,  so  to  speak,  change  its  domicil.  The  only  true 
testis  ** from  what  place  is  its  business  managed. 
There  is  no  other  test,  and  the  question  has  baen 
answered  by  the  findings  of  the  comadssioners  in 
favour  of  the  contention  of  the  Crown.  Tiierefore 
the  company  is  liable  to  pay  income  tax  on  the  whole 
of  its  profits  under  section  2  of  Schedule  D. 

Asquith,  K,C.,  replied. 
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CHANinsLL,  J.— Although  it  is  not  likely  that  this 
case  will  stop  here,  and  perhaps,  having  regard  to  the 
fact  that  its  decision  most  affect  a  yery  great  namber 
of  similar  companies,  and  for  that  reason  it  might  be 
said  that  I  oaght  to  haye  considered  my  judgment, 
yet  I  think  that  I  can  explain  my  yiew  sufficiently 
and  meet  the  requirements  of  the  judges  in 
the  Court  of  Appeal,  who,  I  understand,  desire 
that  a  judge  shomd  express  his  reasons  for  the 
grounds  for  his  dedsion  rather  than  merely  state  the 
bare  result  he  had  arrived  at.  For  this  reason  I  think 
it  wotdd  be  convenient  if  I  first  of  all  disposed  of  a 
preliminary  point  as  to  the  mode  in  which  the  case 
was  stated,  as  the  point  has  been  taken  by  the  appel- 
lants that  the  commiisioners  have  gone  farther  in  the 
stated  case  than  they  did  when  they  first  gaye  'their 
decision.  [His  lordeiiip  then  dealt  with  the  objection, 
and  continuing,  said  :J  I  think  that  any  tribunal  who, 
having  stated  its  determination,  is  afterwards  required 
to  put  tiiat  determination  into  writing,  may  amplify 
and  explain  its  decision.  That  is  SH  that,  in  my 
opinion,  the  commissioners  haye  done  in  this  case. 
The  commissioners  had  found  on  the  stated  case  that 
the  defendant  company  was  a  person  residing  in  the 
United  Kingdom.  They  do  not  appear  to  haye  stated 
that  finding  when  they  first  gave  their  decision.  I 
think,  howeyer,  that  they  must  have  intended  to  have 
found  that  fact  as  that  was  really  the  question  raised 
by  the  case.  It  seems  to  me,  therefore,  that  the 
appellants'  objection  on  this  point  fails. 

Now,  the  question  I  haye  to  decide  is  one  of  mixed 
fact  and  law,  and  it  is  open  to  me,  therefore,  to  deal 
with  the  question  of  fact,  whateyer  the  commissioners' 
findings  might  have  been.  The  difficulty  arises  from 
the  findings  of  the  commissioners.  [His  lordship 
reads  the  findings.]  Mr.  Asquith  started  his  argu- 
ment by  pointtug  to  an  observation  of  James, 
L.  J.,  in  Ex  parte  Brudl,  16  Oh.  D.,  at  p.  486,  to 
the  effect  that  the  word  resident  must  not  be 
construed  for  taxation  purposes  by  reference  to 
definitions  given  to  that  word  when  used  in  connec- 
tion with  other  branches  of  the  law.  I  think  that 
is  true,  and  that  one  ought  to  look  at  the  Act 
and  see  with  what  object  the  Legislature  there  used 
the  word.  I  think  it  means  that  3  a  person  is  resident 
in  this  country,  so  that  he  takes  the  benefit  of  the 
government  of  the  country  with  regard  to  the 
security  of  his  life  and  properf^,  and  has  had  the  oppor- 
tunity of  doing  busineis  under  the  protection  of  the 
goyemment,  he  is  placed  under  an  obligation  to  con- 
tribute to  the  expenses  of  the  country  by  a  tax  on  all 
the  profits  of  his  business.  If  he  is  not  so  resident, 
he  does  not  benefit  by  the  expenses  paid  in  governing 
the  country  and  is  not  called  upon  to  contribute.  I 
think  that  is  the  iK>licy  of  the  Act.  It  is  a  conclusion 
that  assists  one  in  deciding  the  question  when  it 
is  raised  in  the  case  of  an  individual,  but  in 
the  case  of  a  company  the  matter  is  more 
difficulty  because  in  one  sense  a  company 
cannot  be  said  to  live  in  the  ordinary  sense 
of  the  word  in  any  place.  Neyertheless  a 
company  does  get  protection  to  its  business  under 
laws  provided  by  the  government  of  the  country 
where  its  business  is  registered  and  carried  on. 

For  that  reason  the  appellants  contended  that,  as 
the  company  was  registered  in  South  Africa,  their 
residence  was  taken  to  be  in  that  country.  On  the 
other  hand  it  was  said  that  the  company,  haying  its 
head  office  and  its  board  of  directors  in  this  country, 
did  benefit  hf  the  law  and  order  provided  by  the 
government  of  this  country.  The  registration  of  the 
company  was  advanced  on  the  one  side,  and  the  head 
office  and  board  of  directors  were  advanced  on  the 
other  side,  as  tests  in  deciding  residence.  To  a  great 
extent  the  question  before  me  is,  which  of  these  con- 


tentions is  to  prevail.  Perhaps  the  question  batter 
stated  was  whether  registration  in  Africa  preyented 
the  company  from  having  a  residence  in  Snglaud. 
It  is  quite  possible  that  the  company  might  haye  two 
residences.  In  fact  the  possibility  of  two  residences 
was  recognized  fur  taxing  purposes.  If  the  fact  of 
registration  in  South  Africa  does  not  preyent 
the  company  from  being  resident  in  this 
country  a  'fuither  question  arises — ^Do  the 
facts  show  a  residence  in  this  country  P 
What  is  one  to  attribute  as  a  residence  to  a  body 
which  in  the  ordinary  sense  has  no  residence  P  It  must 
haye  some  local  habitation.  The  law  of  England 
proyides  one,  because  it  provides  that  a  company  must 
haye  a  registered  office.  So  far  as  I  can  judge,  the 
law  of  the  South  African  Bepublic  does  not  provide 
that  a  company  must  have  a  registered  office  as  is  the 
case  in  this  country.  At  anvrate  by  reference  to  the 
articles  of  association  of  uie  company  it  did  not 
appear  that  a  re^tered  office  is  necessary.  The 
articles  of  association  provides  a  head  office  where 
service  on  the  company  should  be  made,  the  effect  of 
which  is  to  make  the  head  office  a  place  of  local 
habitation.  The  meetings  of  the  company  were  to  be 
in  Johannesburg  until  otherwise  determined,  bat  the 
head  office  was  to  be  in  London,  Paris,  or  elsewhere 
on  the  coittinent,  or  in  South  Africa,  as  determined. 
There  is  a  finding  of  fact  by  the  commissioners  that 
the  head  office  was  in  London,  and  there  is,  I  think, 
evidence  to  support  that  finding.  So  far  as  the 
articles  of  association,  which  is  the  constitution  of  the 
company,  throw  any  light  on  this  question,  they 
seem  to  ^oint  to  London  as  the  place  where  the 
company  is  to  be  found.  It  undoubtedly  cm- 
templated  the  company  doing  business  all  over  the 
world.  It  contemplated  a  head  office  and  branch 
offices,  although,  m>m  the  company  being  inoor- 
porateii  in  the  South  African  Bepublic,  it  would  be 
thought  its  principal  place  of  business  would  be  there. 
Apart  from  that  document  the  facts  show  that  the 
control  of  the  business  proceeded  from  the  board  in 
London.  Under  these  drcumstanoes  did  the  fact  of 
the  incorporation  of  the  company  in  South  Africa 
show  that  it  had  its  residence  there  and  not  else- 
where P  As  to  cases,  no  case  was  reported  in  which  it 
had  been  held  that  a  company  incorporated  in  one 
country  had  a  residence  in  another.  On  the  other 
hand,  in  none  of  the  reported  cases  does  it  appear 
that  a  oompuiy  was  resident  in  one  country  and 
incorporated  in  another.  In  AUomey-OenercU  y. 
Alexander  the  two  matters  were  on  the  same  sid«. 
In  WingaU  y.  Weliber  the  Scotch  case  which  is  perhaps 
the  nearest  to  the  present  case,  the  company,  besides 
being  registered  in  Norway,  had  its  registered  office  in 
that  country,  and  its  company  business  was  conducted 
there,  while  its  trading  business  was  done  by  an  agent 
in  Glasgow.  I  think,  moreover,  in  that  ca^e  that 
there  was  a  dtstinotion  between  the  officers  of  a 
company  and  mere  agents  of  the  company,  and  in 
considering  the  question  within  which  Inrancti  in  the 
Income  Tax  Act  the  company  fell,  the  question  was  of 
some  importance.  Therefore  none  of  the  cases  cited 
exactly  cover  the  present  case,  and  I  am  bound  to  give 
an  independent  decision  to  the  best  of  my  ability. 

Turning  to  the  Act,  ^e  first  paragraph  of  the 
schedule  refers  to  residence  in  this  country,  and  the 
second  to  a  resident  abroad  carrying  on  a  business  by 
agency  in  this  country.  What  was  held  in  Wingate  y. 
Webster  «7as  that  the  Glasgow  agent  was  accountable 
for  income  tax  in  respect  of  all  the  profits  of  the 
company  made  in  Engluid.  In  the  present  case  all 
the  directors  and  heads  of  the  company  who  were 
officers  of  the  company,  were  in  Bngland,  and  the 
conclusion  I  draw  from  that  fact  is  that  the  company 
was  in  England,  and  not  the  agency,  and  that  the 
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company  wm  reaideDt  in  Bngland.  The  considera- 
tions which  go  to  show  the  habitation  of  the  company 
go  more  to  show  that  the  company  was  here  and  the 
agency  in  South  Africa. 

The  cases  did  not  throw  much  light  on  the  qneition. 
I  cannot  bring  myself  to  find  that  the  oompaoy  by 
bdng  registered  in  South  Africa,  and  desiring,  no 
doubt,  to  take  the  advantages  of  the  laws  of  the 
South  African  Bepubb'c.  are  prevented  from  becoming 
resident  elsewhere.  My  view  is  that  it  has  been 
shown  that  it  was  originally  intended  that  the 
operations  of  the  company  should  be  outside  the 
republic  and  were  in  f  a^  outside.  It  is  not  necessary 
for  me  to  say  anything  with  regard  to  whether  the 
case  faUs  within  the  second  paragraph  of  the  schedule. 
But  in  approachinff  that  question  the  view  which  I 
have  tried  to  explun  as  the  one  I  have  taken  on  the 
first  question  is  ooofirmed,  because  in  looking  to  see 
who  should  be  made  liable  under  the  second  paragraph 
it  would  be  necessary  to  look  for  the  agent,  and  the 
agent  of  the  company  could  not  be  found  without 
finding  the  company  itself. 

Therefore,  for  these  reasons,  I  think  the  appeal  fails 
and  must  be  dismissed  with  costs. 

Solicitors,  fferheri  Smith,  Oom,  King,  d:  Qregcry ; 
The  SolicOoT  of  Inland  Revenue. 


®ourt  of  Avveal* 

From  K.  B,  Div,  1    ^       «   .jwv. 

(Collins,  M.R.,  and  StirUng.  L  J.)  j    ^"^^^  *'  ^*^- 

BOLLAin)  V,  YOXTNG.  (a.) 

Practice — Judgment — Charging  order— Interest  of  judg- 
ment debtor  in  stock — Stock  vested  in  trustees— Trustees 
to  divide  capitcU  at  end  of  six  years— Power  to  change 
investments— Judgments  Acts,  1838  (1  <£;  2  Vict.  c.  110), 
B.  14;  and  1840  (3  &  4  Vict.  c.  82),  s.  1. 

A  testatrix,  w?io  uxts  domiciled  in  America,  by  her 
will,  which  extended  only  to  her  property  in  England, 
appointed  two  joersons  to  be  executors  and  trustees  thereof, 
and  directed  tnem  to  collect  all  her  estate  in  England, 
both  capital  and  income,  and  to  invest  and  re-invest  the 
same  as  from  time  to  time  might  be  prudent,  and  to 
manage  the  whole  fund,  and  to  invest  all  interest  or 
income  accumulating  after  her  death  (U  well  as  the 
capital;  and  she  directed  tJiem  at  the  end  of  six  years 
after  her  death  to  divide  the  accumulated  interest  and 
income  among  certain  persons,  and  to  divide  the  capital 
of  her  estate  then  in  tneir  custody  and  control  into  three 
equcU  parts,  one  of  such  parts  to  be  paid  to  and  to  become 
the  sole  property  of  the  defendant,  with  remainder  in 
ocue  of  his  death  before  the  expiration  of  the  six  years. 
The  testatrix  died  in  August,  1903,  and  her  will  was 
duly  proved.  Her  property  in  England  was  invested  by 
the  trustees  of  the  will  in  the  purchase  of  £4,442 
Transvaal  Oovemment  Guaranteed  Stock,  and  this  stock 
stood  in  the  books  of  the  Bank  of  England  in  their  names. 
The  plaintiff  subsequently  recovered  judgment  against  the 
defendant /or  £216,  and  applied  for  an  order  under  1  d> 
2  Vict.  c.  110,  s.  14,  and  3  cfe  4  Vict.  c.  82,  s.  I,  charging 
the  defendants  interest  in  tJie  said  stock  with  the  pay* 
ment  of  the  amount  of  the  Judgment  debt. 

Held,  that  the  unll  imposed  no  obligation  on  the  trustees 
to  sell  the  stock  or  to  change  the  investment,  and  that  the 
defendant  had  an  interest  in  the  stock  which  could  be 
charged  under  the  Acts. 


(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law* 


Appeal  from  an  order  of  PhiUimore,  J.,  in 
chambers. 

On  the  23th  of  June,  1904,  the  plaintiff  recovered 
judgment  against  the  defendant  for  £208  Os.  2d., 
with  costs,  which  were  taxed  at  £8,  maldng  in  aU 
£216  Os.  2d.  The  plaintiff,  being  unable  to  obtain 
payment  of  this  sum,  obtained  an  order  nisi  charging 
the  defendant's  interest  in  a  sum  of  £4,442  14s.  6a! 
Transvaal  Oovemment  £3  per  cent.  Guaranteed  Stock 
standing  in  the  books  of  the  Bank  of  Bngland  hi  the 
names  of  Percy  Howell  Cathcart  and  Henrv  Isaacs, 
tnutees  of  the  will  of  Jean  M.  Lauder,  deceased, 
with  the  payment  of  the  amount  due  on  the  judgment 
debt. 

The  above-mentioned  will  of  the  testatrix,  who  was 
an  American,  domiciled  in  America,  was  as  follows : 
"  As  to  allmoneys,  bonds,  bankers'  balances,  securities, 
and  property  of  every  description  that  may  be 
carried  on  account  or  held  in  custody  on  my  behalf  by 
Baring  Brothers  &  Co.,  or  any  other  bankers  or 
attorneys  in  England  at  my  death,  I  hereby  constitute 
and  ^point  my  two  friends,  Percy  Howell  CaUicart 
and  Henry  B.  Isaacs,  both  of  London,  Bngland,  and 
the  survivor  of  them,  to  be  executors  and  trustees  for 
the  said  portion  of  my  estate  in  Enslaud,  and  I  direct 
them  and  the  survivor  of  them,  wiui  such  advice  from 
Baring  Brothers  ft  Co.  as  they  may  find  expedient,  to 
collect  and  gather  together  all  such  residue  of  my 
estate  in  Bngland  at  my  death,  both  principal  and 
interest,  capital  and  income,  and  to  invest  and 
reinvest  as  from  time  to  time  may  be  prudent,  and  to 
manage  the  whole  fund.  And  I  direct  them  to  invest 
all  interest  or  income  accumulating  after  my  death  as 
well  as  the  capital  thereof.  At  the  end  of  six  years 
after  my  death  I  direct  my  said  executors  and  trustees, 
or  the  survivor  of  them»  to  divide  the  total  accumu- 
lated dividends,  income,  and  interest  of  said  period 
into  two  equd  and  distinct  parts,  one  equal  part 
thereof  to  be  paid  to  my  third  cousin  and  adoptea  son 
Frederick  Charles  Ladder,  and  the  other  equal 
part  thereof  to  be  paid  to  Charles  Oram  Lauder 
Young  —  the  defendant  in  the  action  —  known 
as  Charles  Lauder,  my  second  cousini  to  be  used  by 
him  for  the  benefit  and  education  of  his  children. 
And  furthermore,  at  the  end  of  six  years  after  my 
death  I  direct  my  said  executors  and  trustees,  or  the 
survivor  of  them,  to  divide  all  the  capital  of  my  estate 
then  in  their  custody  and  control  into  three  equal 
and  distinct  parts,  one  third  to  be  paid  to  and  to 
become  the  sole  property  of  my  seid  adopted  son 
Frederick  Charles  Lauder,  and  one  third  to  be  paid 
to  and  to  become  the  sole  property  of  the  said 
Charles  Oram  Lander  Young,  known  as  Coarles 
Lauder,  but  the  remaining  equal  third  part,  I 
direct  to  be  further  kept  invested  and  reinvested 
by  my  said  executors  and  trustees  or  the  survivor  of 
them  together  with  its  accumulations  thenceforth 
until  the  expiration  of  ten  years  from  my  death,  at 
the  end  of  which  period  the  whole  of  the  said  fund 
shall  be  paid  to  and  become  the  sole  property  of  the 
then  surviving  children  of  the  said  Charles  Oram 
Lauder  Young,  known  as  Charles  Lauder,  and  of  his 
wife,  Emily  Penmddock  Lauder,  the  said  fund  with 
capital,  income,  and  all  accumulations,  to  be  then 
equally  divided  among  the  said  children  then  sur- 
vmng.  Incase  of  the  death  of  either  or  both  the 
said  Frederick  Charles  L%uder  or  Charlei  Oram 
Lauder  Young  before  the  expiration  of  six  years  from 
my  death  I  direct  that  the  lawful  issue  then  living 
shall  take  the  parent's  share;  other  me  and  in  case 
of  cither's  death  before  the  said  expiration  of  six 
years  from  my  decease  leaving  no  lawful  issue  then 
surviving,  I  direct  that  his  share  shall  veit  in  the 
survivor  of  the  two,  or  if  both  be  dead  in  such  lawful 
issue  of  either  as  may  then  exist  in  the  nearest  degree. 
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This  if  exprenly  confined  in  operation  to  such 
proper^  of  mine  m  may  be  in  England  at  the  time 
of  my  aeath  at  expressed  in  the  first  paragraph,  and 
does  not  extend  to  anv  other  part  of  my  estate  oon- 
Ixolled,  sitoated,  or  held  in  custody  elsewhere.*' 

The  testatrix  died  on  the  2nd  of  Augost,  1903,  and 
her  will  was  proyed  in  England  on  the  Ist  of 
December,  1903.  Her  property  in  England  was 
invested  by  the  trustees  of  the  will  in  the  purchase 
of  £4,442  14s.  6d.  Transvaal  Qovemment  3  per  cent. 
Guaranteed  Stock.  At  the  date  of  the  charging  order 
nui  this  stock  was  standing  in  the  books  of  the 
Bank  of  England  in  the  names  of  the  trustees.  The 
plaintiff  having  obtained  the  above  charging  order 
niti,  Phillimore,  J.,  at  chambers,  upon  the  authority 
of  Dixon  V.  Wrench,  17  W.  R.  691,  L.  B.  4  Ex.  154, 
discharged  it 

The  j^aintiff  appealed. 

Firminger  {Montague  Lush,  E.G.,  with  him),  for  the 
plaintiff. — ^The  defendant  is  entitled  at  the  end  of 
six  years  from  the  death  of  the  testatrix  to  one  third 
share  in  the  £4,442  14s.  6d.  stock  which  is  standing 
in  the  names  of  trustees  in  trust  for  him,  and  a 
charging  order  can  therefore  be  made  under  1  &  2 
Yict.  c  110,  8.  14,  as  amended  by  3  &  4  Yict.  c.  82. 
s.  1.  The  caie  of  Cragg  v.  Taylor,  L.  E.  2  Ex.  131,  15 
W.  B.  0.  L.  Dig.  106,  is  in  point.  In  DioDon  v.  Wrench, 
17  W.  B.  591,  L.  B.  4  Ex.  154,  there  was  a  positive 
direction  to  the  trustees  to  sell  the  shares  not  later 
than  twelve  months  after  the  testatrix's  death,  and 
there  was  also  a  trust  to  pay  debts  and  legacies.  The 
judgment  debtor  therefore  in  that  case  had  no  interest 
in  the  shares,  but  only  in  the  proceeds  arising  from 
their  sale.  In  the  present  case  there  is  no  trast  for 
sale  or  for  payment  of  debts  and  legacies.  The 
interest  of  the  defendant  in  the  stock  is  merely  post- 
poned for  six  years,  and  it  is  oontingent  upon  the 
trustees  not  changing  the  investment.  The  fact  that 
the  stock  is  held  upon  trust  for  more  than  one  person 
does  not  prevent  a  charging  order  bcdng  made :  South- 
We$tem  Loan  and  Discount  Co.  v.  Eohertaon,  30  W.  B. 
102,  8  Q.  B.  D.  17.  There  is,  therefore,  power  under 
the  above  Acts  to  make  the  charging  order. 

T.  W.  Wheeler,  K.C.,  and  R  0.  Saunders,  for  the 
defendant. — ^The  order  of  the  learned  judge  was 
right.  It  is  admitted  that  the  stock  in  question 
comes  within  the  Acts,  but  it  is  submitted  tbat  the 
defendant  has  no  interest  in  the  stock  which  can  be 
charged.  The  trustees  have  power  to  vary  the  invest- 
ment, and  the  defendant  has  no  interest  in  the  stock 
now.  He  may  never  receive  any  of  the  stock,  as  it 
may  be  sold  and  reinvested  in  other  securities. 
Further,  there  is  an  im^ed  obligation  on  the  trustees 
to  convert  the  stcck.  The  trustees  are  also  execators, 
and  thev  may  have  to  sell  in  order  to  pay  debts. 
Again,  the  whole  will  shows  that  there  is  an  implied 
obligation  to  convert  at  the  end  of  tiie  six  years, 
when  the  division  has  to  be  made.  Dixon  v.  Wrench 
is  therefore  in  point. 

Tbey  also  referred  to  Lewin  on  Trusts  (lOfch  ed.). 
pp.  988,  989.  ^ 

SnsLiKO,  L.J.— In  this  case  the  judgment  creditor 
applied  for  a  charging  upon  the  judgment  debtor's 
interest  in  certain  stock  standing  iu  the  names  of 
trustees  in  the  books  of  the  Bank  of  England.  The 
application  was  made  under  1  &  2  Vict,  c  110,  s.  14 
and  3  &  4  Vict.  c.  82,  s.  1.  It  is  admitted  that  the 
stock  in  question  is  of  a  kind  which  falls  within  section 
14  of  the  earlier  Act.  That  section  provides  that  "  if 
any  person  against  whom  any  judgment  shall  have 
been  entered  up  in  any  of  her  Majesty's  superior 
courts  at  tWestminster  shall  have  any  6ovemment 
stock,  funds,  or  annuities,  or  an^  stock  or  shares  of  or 


in  any  public  company  in  England  (whether  incor- 
porated or  not),  standing  in  his  name  in  his  own  right, 
or  in  the  name  of  any  person  in  trust  for  him,  it  stiall 
be  lawful  for  a  judce  of  one  of  the  superior  courts, 
on  the  appUcation  of  any  judgment  creditor,  to  order 
that  suon  stock,  funds,  annmties,  or  shares,  or  such 
of  them  or  sucAi  part  thereof  respectively  as  he  shall 
think  fit,  shall  stand  charged  with  the  pay- 
ment of  the  amount  for  which  judgment  shall  have 
been  so  recovered,  and  interest  thereon."  That  section 
applies  to  all  stock  standing  in  the  name  of  a  judg- 
ment debtor  in  his  own  right  or  in  the  name  of  a 
person  iu  trust  for  him.  That  Act  was  extended  by 
the  later  Act,  3  ft  4  Vict  c.  82,  s.  1  of  which  pro- 
vides that  "  the  aforesaid  provisions  of  the  said  Act 
shall  be  deemed  and  taken  to  extend  to  the  interest  of 
any  judgment  debtor,  whether  in  possession,  remainder, 
or  reversion,  and  whether  vested  or  contingent,  as  well 
in  any  such  stocks,  funds,  annuities,  or  shaM  as  afore- 
said, as  also  in  the  dividende,  interest,  or  annuel 
produce  of  any  such  stock,  funds,  annuities,  or  shares." 

Now,  the  question  arises  here  as  to  the  interest  of 
the  judgment  debtor  under  the  will  of  an  American 
lady,  which  she  made  disposing  of  her  property 
in  England.  The  wDl,  after  appointing  certain 
persons  to  be  executors  and  trustees,  directed  them 
to  collect  and  gather  toffether  the  testatrix's 
property  in  England,  and  to  invest  and  re- 
mvest  the  same  as  might  be  prudent;  and  to  invest 
all  interest  or  income  accumulating  after  her  deatii 
as  well  as  the  oc^ital,  and  at  t^e  end  of  six  years 
after  her  death  to  divide  the  accumulated  dividends, 
income,  and  interest  into  two  equal  parts,  one  part 
to  be  paid  to  Frederick  Charles  Lauder,  and  the 
other  part  to  the  judgment  debtor  to  be  used  by  him 
for  the  benefit  and  education  of  his  children.  It  is 
not  material  to  consider  the  effect  of  this  gift  of  the 
accumulated  income.  The  will  then  goes  on  to  direct 
the  trustees  at  the  end  of  six  years  after  her  death  to 
divide  the  capital  of  her  estate  into  three  equal  parts, 
one  part  to  be  paid  to  and  to  become  the  sole  property 
of  Frederick  Charles  Lauder,  and  one  other  p^  to 
be  paid  to  and  to  become  the  sole  property  of  the 
judgment  debtor,  with  remainders  over  iu  case  of 
either  dyin^  before  the  expiration  of  the  dx  years. 

The  question  is  whether  the  interest  of  the  judgment 
debtor  m  that  one  third  part  constitutes  an  interest, 
whether  in  possession,  remainder,  or  reversion,  or 
whether  vested  or  oontingent,  which  can  be  charged 
under  the  above  Acts.  The  estate  consists  <^ 
£4,442  14s.  2d.  Transvaal  Government  Stock.  It  is 
dear  that  the  judgment  debtor  has  not  got  the  stock 
standing  in  his  name.  But  the  stock  is  stan^ng  in 
the  names  of  the  two  gentlemen  who  are  executors  and 
trustees  under  the  vml,  and  at  the  end  of  six  years 
from  the  testatrix's  death  the  capital  is  to  be  divided 
into  three  equal  parts,  one  of  which  parts  is  to 
become  the  absolute  property  of  the  judgment 
debtor.  The  question  is  whether  he  has  not  ai 
interest  in  one  third  of  the  stock  which  can  be 
charged  under  the  Acts.  It  is  said  that  he  has  not, 
because  the  executors  and  trustees  may  come  under 
an  obligation  to  convert  the  stock  into  money,  and 
that  therefore  the  only  interest  which  the  judgment 
debtor  has  is  in  the  proceeds  of  the  sale  of  the  stock, 
as  was  the  case  in  D^con  v.  Wrench.  That  depends  upon 
the  effect  of  the  wilL  It  is  said  that  the  trustees  are 
also  executors,  and  that  there  may  be  debts,  and  that 
they  may  come  under  an  obliMtion  to  pay  those 
debts,  and  for  that  purpoie  to  seal  the  stock  or  part 
of  it.  That  is  no  doubt  true,  and  the  judgment 
debtor  takes  subject  to  that ;  but  all  that  it  will  be 
necessary  for  the  executors  to  do,  if  any  debts  exist, 
will  be  to  sell  so  much  of  the  stock  as  is  necessary  to 
pay  thp69  debts.    That  does  not  prevent  the  debtor 
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from  haying  an  interest  in  the  balance  of  the  stock. 
If  that  is  so,  the  only  obligation  is  to  aocomulate  the 
inoome  daring  the  six  years,  and  at  the  end  of  that 
period  to  divide  the  stONok  int )  three  eqaal  parts,  one 
part  going  to  the  judgment  debtor,  it  is  then  said 
that  there  is  an  obligation  at  the  end  of  the  six  years 
to  oonvert  the  stock.  I  can  see  none.  The  only 
obligation  is  to  divide  the  stock  into  three  eqaal  parts. 
Does  that  iavolve  a  sale  ?  It  is  not  like  a  particular 
kind  of  chattel  which  it  is  necei sary  to  sell  before  a 
division  can  be  made.  Stock  can  be  divided  without 
a  sale.  There  is  no  express  obligation  to  convert,  and 
there  is  nothing  which  impliedly  imposes  any  such 
obligation.  There  is  no  imperative  trust  for  sale. 
Toe  judgment  debtor  may  hereafter  acquire  an 
absolute  title  to  a  portion  ox  the  stock  in  specie,  and 
so  long  as  the  stock  remains  unsold  he  has,  in  my 
judgment,  an  interest  in  it.  At  the  end  of  the  six 
years  the  judgment  debtor  may  ask  to  have  one  third 
of  the  stock  handed  over  to  him.  The  judgment 
debtor  therefore  has  an  interest  iu  one  third  of 
the  stock  which  can  be  made  the  subject  of 
a  charging  order,  "^^th  regard  to  the  authorities, 
in  Dixon  v.  Wrench  there  was  an  imperative 
obligation  on  the  trustees  to  convert  the  shares  into 
oath,  and  the  only  interest  which  the  judgment 
debtor  had  was  in  the  proceeds  of  the  sale  and  not  in  the 
shares  themselves.  In  Cragg  v.  Taylor  it  was  held  that 
the  ludgment  debtor  had  an  ibterest  in  the  shares 
whion  could  be  charged,  though  the  very  first  trust 
■peoified  in  tiie  deed  was  a  trust  to  sell  the  shares 
and  th^n  to  hold  the  produce  of  the  sale  upon  trust, 
first,  to  repay  a  loan;  secondly,  to  maintain  the 
debtor  and  his  wife,  and  their  children;  and  then 
upon  certain  other  trusts  under  which  the  judgment 
debtor  took  no  interest. 

In  my  opinion,  therefore,  the  order  ought  to  have 
been  made  absolute  charging  the  interest  of  the 
judgment  debtor,  whatever  it  may  be,  in  the  stock. 

Mathsw,  L.J.— I  am  of  the  same  opinion.  It  is 
dear  that  there  is  no  obligation  under  tne  will  on  the 
trustees  to  sell  the  stock,  and  in  my  opinion  the  judg- 
ment debtor  has  an  interest  in  this  stock  which  can 
be  charged  under  the  Acts. 

Stirling,  L.  J.— I  ought  to  have  noticed  the  point 
with  regard  to  the  power  of  the  trustees  to  chiEmge 
the  investments.  There  is  no  imperative  obligation 
upon  them  to  alter  the  mode  of  investment,  though 
they  have  a  discretion  to  do  so  if  occasion  arises 
calling  for  such  a  change.  If  a  change  is  made  in 
the  mode  of  investment,  then  the  charging  order  will 
cease  to  have  e£Eect  with  regard  to  stock  which  the 
trustees  may  have  transferred  in  order  to  make  the 
change  of  investmeat.  The  discretion  of  the  trustees 
is  in  no  way  a£Fected  by  the  charging  order,  which 
only  extends  to  the  interest  of  one  of  the  cutuia  que 
frustf  an  interest  which  is  subject  to  the  exercise  of 
that  discretion. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  R,  Chapman. 

Solicitor  for  the  defendant,  H,  fF.  Henniker  Ranee. 


Appeal.  '\ 

(Yaughan  Williams,  Bomer,  and  >       June  1,  1904. 
Cozens-Hardy,  L.JJ.)  j 

In  re  Strand  Wood  Co.  (Limited),  (a.) 

Company -^Winding  up — Liquidator — Security  for  coste 
— Practice— Companies  {Winding-up)  Act,  1890  (53 
<fc  64  Vid.  c.  63),  «.  10. 

According  to  the  practice  of  the  court  the  liquidator  of 
a  company  is  not  hound  to  give  security  for  costs  in 
respect  of  a  misfeasance  summons  taken  out  by  him. 

In  1902  the  Strand  Wood  Co.  (Limited)  went  into 
voluntary  liquidation  for  the  purposes  of  reoonstmc- 
tion,  and  Mr.  Harry  Wren  was  appointed  liquidator 
in  the  winding  up. 

The  assets  and  undertaking  of  the  company  were 
to  be  transferred  to  a  new  company,  subsequently 
iocorporated  under  the  name  of  the  Murman  Coast 
Co.  (Limited),  upon  the  terms  of  an  agreement 
whereby  the  new  company  undertook  as  part  of  the 
consideration  for  the  transfer  to  satisfy  the  debts 
and  liabilities  of  the  old  company  and  to  keep  the 
old  company,  its  liquidator  and  oontributories, 
indenuiified  against  all  proceedings  in  respect  thereof, 
and  against  the  costs  and  expenses  of  and  incident  to 
the  winding  up. 

On  the  19th  of  April,  1904,  the  liquidator  took  out 
a  misfeasance  summons  under  section  10  of  the 
Companies  Act,  1890,  against  certain  officers  of  the  old 
company.  Two  of  the  respoodents  to  this  summons 
were  Messrs.  A.  &  H.  J.  Qane.  The  claims  against 
these  respondents  amounted  iu  the  aggregate  to  about 
£15,000,  besides  a  further  unascertained  sum,  as  the 
alleged  misfcMances  extended  over  a  number  of 
years. 

On  the  28th  of  April  the  Meters.  Qane  took  out  a 
summons  asking  that  the  liquidator  might  be  ordered 
to  give  security  for  their  costs  of  the  misfeasance 
summons.  The  ground  of  the  applicatioa  was  that 
the  liquidator  was  a  person  of  no  financial  position. 
The  registrar  declined  to  order  the  liquidator  to  give 
security. 

The  Messrs.  Qane  appealed. 

Jessel,  for  the  appellants. — The  court  has  jurisdic- 
tion to  order  a  liquidator  to  give  security  for  the  costs 
of  a  misfeasance  summons. 

He  referred  to  In  re  Wedgewood  Co.  and  Western 
Counties  Bakeries,  &c„  Co,,  cited  in  Palmer's  Company 
Precedents,  vol.  2,  pp.  632,  633 ;  In  re  W.  Powell  & 
Sons,  44  W.  B.  618,  [1896]  1  Ch.  681 ;  CoweU  v. 
Taylor,  34  W.  B.  24,  31  Ch.  D.  34. 

Romer,  for  the  liquidator,  was  not  called  upon  to 
argue. 

YAtjaHAK  Williams,  L.J.— I  am  afraid  that  the 
practice  of  the  court  is  against  the  appellants  and  the 
appeal  fails.  I  wish  to  say  for  myself  that  I 
personally,  whilst  acting  as  the  judge  in  company 
matters,  have  seen  many  instances  of  an  abuse  of  the 
present  state  of  the  law,  and  if  this  were  a  new 
matter  I  should  not  be  sorry  if  the  court  had  power 
to  order  security  in  cases  iu  whioh  it  thought  that  the 
circumstances  were  such  that  secarity  ought  to  be 
ordered.  The  authorities  are,  however,  too  strong  for 
me,  and  I  must  be  content  with  the  practice  as  it 
stands. 

BoMBB,  L  J.— I  also  think  that  this  appeal  ought 
to  be  dismissed.  The  liquidator  is  coming  here  under 
a  power  expressly  conferred  upon  him  by  Act  of 

(a.)  Beported  by  J.  I.  Stirling,  Bsq.,  Bamster- 
at-Law. 
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Parliament,  and  in  the  exeroiae  of  his  statutory 
duties.  It  is  not  suggested  that  these  proceedings  by 
the  liquidator  are  fnyolous  or  improperly  taken,  and  in 
that  state  of  things,  aooording  to  the  praotioe  of  this 
court  the  liquidator  is  not  bound  to  give  security  for 
costs. 

Cozens-Hardy,  L.J.--I  agree.  I  think  it  clear 
that  this  case  does  not  come  within  section  69  of  the 
Companies  Act,  1862.  This  is  not  a  case  of  an  action 
by  the  company;  but  it  is  argued  that  by  analogy 
where  the  liquidator  comes  to  the  court  under  the 
express  provisions  of  section  10  of  the  Compamei  Act, 
1890,  we  ought  to  treat  him  as  bttug  in  the  same 
position  as  a  plaintiff  company.  I  cannot  follow  that. 
The  general  rule  is  settled  by  Gowell  t.  Taylor  and 
other  cases.  It  seems  to  me  tiiat  we  should  be  going 
contrary  to  authority  if  we  required  the  liquidator 
to  giye  security  for  costs  in  this  case.  I  desire  to 
emphasize  what  was  said  by  Bomer,  L,  J.,  in  In  re  W. 
Powell  &  iSfofttf,  that  the  court  will  not  have  the 
slightest  hesitation  in  maldng  a  personal  order  for 
costs  against  the  liquidator  on  a  misfeassnoe 
summons  if  the  oircumstsnees  require  it 

AppecU  dismissed. 

Solicitors,  Arthur  J.  Benjamin;  Visgood  &  Marshall. 


From  E.  B.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  [   May  6,  7,  1904. 
Cozens-Hardy,  L.JJ.)  J 

HuBBAOK  v.  British  North  Bornbo  Co.  (a.) 

Practice — Payment  into  courts-Admission  of  liability  as 
to  part  of  a  claim — Denial  of  liability  as  to  rest  of 
daim — Costs — Issues  on  which  defendants  fail — 
B.  8.  C,  1883,  ord.  22,  rr,  1,  6;  ord.  65,  r.  1. 

Payment  into  court — with  an  admission  of  liability  as 
to  part  of  a  daim  but  denial  of  luibility  as  to  the  rest — of 
a  sum  larger  than  is  eventually  recovered  by  the  plaintiff 
in  the  action,  does  not  relieve  the  defendant  so  paying  in 
from  tlie  necessity  of  paying  the  costs  of  issues  on  which 
he  fails. 

This  was  an  appUcation  by  the  defendants  for 
judgment  or  a  new  trial  on  appeal  from  verdict  ani 
lodgment  at  the  trial  of  the  action  bcHfore  Lawrance, 
J.,  and  a  special  jury. 

The  plaintiff  entered  into  the  service  of  the  defend- 
ants on  the  terms  of  an  agreement  under  which 
he  was  to  have  a  salary  of  325  dollars  a  month. 
If  he  took  no  leave  between  the  date  of  joining 
and  the  date  of  goin^  on  leave,  he  was  to  be  allowed 
three  months'  vacation  leave  on  full  pay  and  six 
months  on  half  pay  in  November,  1902,  his  salary 
when  on  such  leave  to  be  calculated  at  3b.  to  the 
dollar. 

In  October,  1902,  the  defendants  dismissed  the 
plaintiff  from  their  service. 

The  olaintiff  then  brought  the  present  action.  He 
claimed  that  he  was  entitled  to  reasonable  notice  to 
determine  the  agreement,  and  that  six  months'  notice 
would  have  been  reasonable.  He  claimed  as  damaffes 
three  months'  full  pay  whilst  on  leave,  nine  months' 
half  pay  whilst  on  leave,  certain  fares  between 
Singapore  and  London,  and  six  months'  pay  in  lieu 
of  notice.  He  also  claimed  damages  for  wrongful 
dismissal  The  claim  for  nine  monuis'  hM  pay  was 
based  on  an  allegation  that  *'six  months"  in  the 
agreement  was  a  derical  error  for  nine  months. 

(6.)  Beported  by  J.  I.  STntLnro,  Esq.,  Barrister- 
at-Law. 


The  defendant  company,  by  paragraph  2  of  their 
defence,  admitted  that  the  plaintiff  was  entitled  for  the 
first  three  months  of  the  period  of  his  leave  of  abienoe 
to  full  pay.  and  alleged  tender  of  this  amount  to  the 
plaintiff  before  action  and  refusal  by  him  to  accept 
such  tender.  The  defendant  company,  for  the 
purposes  of  the  action  only,  was  willing  to  admit 
liability  to  p^y  to  the  plaintiff  a  further  sum  of  money 
equal  to  six  months'  hialf  pay. 

Paragraph  4  of  the  defence  was  as  follows :  ''  Whilst 
denying  any  liability  to  pay  to  the  plaiotiff  by  way 
of  compensation  or  damages,  or  under  the  said  agree- 
ment, any  money  beyond  the  suois  of  money  admitted 
in  paragraph  2  of  this  def enoe,  the  defendant  company, 
for  the  sake  of  peace,  brings  into  court  ttie  sum  of 
£500  and  says  that  such  sum  is  enough  to  satisfy  the 
plaintiff's  daim  in  this  action." 

On  the  trial  before  Lawrance,  J.,  the  jury  found 
a  verdict  for  the  plaintiff,  and  awarded  him  £781, 
and  judgment  was  entered  for  that  amount.  They 
awarded  him  three  months'  full  pay,  nine  months' 
half  pav,  six  months'  salary  in  lieu  ox  notice  at  Ss.  to 
the  dollar,  and  fares  between  Singapore  and  London. 

On  appeal  the  Court  of  Appeal  held  that  the  plain- 
tiff was  only  i^ntitled  to  the  three  months'  full  pay  and 
nine  months'  half  pay,  and  that  the  rest  of  ms  daim 
failed.  The  result  was  that  the  plaintiff  recovered 
less  than  the  £500  paid  into  court  by  the  defendant 
company. 

It  was  now  contended  by  the  defendant  company 
that  they  were  entitled,  under  the  provisions  of  order 
22,  to  have  all  the  costs  of  the  action,  induding  ttie 
costs  of  the  issue  as  to  six  months'  or  nine  months' 
half  pay,  on  which  they  had  failed. 

Scrutton,  K,C.,  and  Muir  Mackenzie,  for  the 
d<*fendant8,  referred  to  Wagstaffe  v.  Bentley,  [1902]  1 
K  B.  125 ;  50  W.  R.  Dig.  134 ;  Wheeler  v.  United 
Telephone  Co.,  33  W.  B.  295,  13  Q.  B.  D.  157 ;  Dunn 
V.  South-Eastern  and  Chatham  Bailway,  51  W.  B. 
427,  [1903]  1  K.  B.  358;  Wood  v.  Leetham,  61  L.  J. 
Q.  a  215,  40  W.  B.  Dig.  64. 

McCaU,  K.C.,  and  Bose-Innes,  for  the  plaintiff,  were 
not  called  upon  to  argue. 

Yaitohak  Williams,  L.J.«The  defendants  here 
have  purported  to  avail  themsdves  of  order  22,  and 
in  particular  of  the  provisions  of  rule  6  of  tliat  order. 
The  result  of  the  trial  is  that  the  money  paid  into 
court  is  lar^  than  the  sum  which  the  plamtiff  has 
recovered  m  the  action,  and  we  have  to  see  what 
ought  to  be  done  about  the  costs.  It  is  contended  on 
behalf  of  the  defendants  that  if  they  are  given  their 
full  rights  under  order  22  they  ought  to  have  all 
their  costs  of  the  action,  and  ought  not  to  be  ordered 
to  pay  the  costs  even  of  the  issue  on  which  they  have 
failed.  They  distinguish  the  decision  in  Wagstaffe  v. 
Bentley  upon  the  ground  that  in  Wagstaffe  v.  BtnUey 
the  issues  as  to  which  the  defendant  failed  were  issues 
going  to  the  whde  cause  of  action,  and  in  those  cir- 
cumstances it  was  right  that  the  defendant,  thous^  he 
had  paid  more  than  was  due  into  court,  should  nave 
to  pay  the  costs  of  those  issues ;  but  in  the  present 
case  ttie  defendants  contend  that  they  have  not  been 
defeated  as  to  any  issue  going  to  the  whole  cause  of 
action;  and  therefore  they  say  they  have  not  been 
defeated  as  to  any  defence  and  ought  to  have  all  their 
C)sts  of  the  action.  I  see  nothing  in  the  authorities 
to  compd  us  to  this  condueion.  Apart  from  auth(»i^, 
I  think  it  would  be  good  sense  that  a  defendant  should 
bear  the  costs  of  an  issue  on  which  he  has  failed. 
Far  from  there  being  anything  in  the  Judicature  Acts 
to  prevent  us  from  coming  to  this  ccmdusion,  I 
think  order  65  is  in  point  and  assists  us. 

I  have  only  to  add  this,  that  I  doubt  whether  the 
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defendants  can  have  the  benefit  of  the  defenoe  which 
they  have  raised.  In  my  judgment  order  22  makes 
proyiiion  for  payment  Into  oonrt  in  two  different 
oases— first,  where  the  liability  is  admitted ;  secondly, 
where  it  is  denied.  If  the  payment  in  is  made  with 
an  admission  of  liability,  the  plaintiff  may,  in  respect 
of  that  caose  of  action,  tiJce  oat  the  sam  so  paid  in 
at  any  time.  If,  on  the  other  hand,  money  is  paid 
into  court  with  a  denial  of  liability,  it  remains 
in  court  until  the  action  his  been  tried.  What  is 
■ought  to  be  done  here  is  to  make  a  payment  in  on 
both  the  bases,  which  would  prevent  the  plaintiff 
taking  out  the  money,  as  he  would  be  entitled  to 
do  if  it  were  paid  in  in  respect  of  a  particular  liability 
with  an  admission.  The  Judicature  Acts  and  rules 
do  not  sanction  that. 

STiRLiiro,  L.  J.— I  agree. 

Cozbns-Habdy,  L.J.— I  also  agree. 

8  )lioitors,  SkpJienson,  Harwood,  &  Co.  ;  Brandon  db 
Nicholson. 


Prom  K.  B.  Div. 

(Collins,  M.B.,  and  Bomer  and 

Mathew.  L.JJ.] 


April  28,  29, 
1904. 


Ogdbns  (Limited)  v.  Nslson. 
Same  v,  Tblfobd.  (a.) 

Contract  —  Construction  —  Agreement  to  participate  in 
profits  of  bitsiness  for  a  specific  period— Sale  of  business 
within  such  period — Implied  stipukttion  not  to  so  sell. 

By  a  contract  made  between  the  plaintiffs,  wholesale 
tohaixonistSy  and  the  defendants^  retail  tobacconists,  in 
consideration  of  a  promise  by  the  defendants  to  become 
customers  of  the  plaintiffs,  and  not  to  sign  any  agree- 
ment with  any  company  or  firm  which  would  present 
them  from  buying  or  selling  the  goods  of  the  plaintiffs, 
and  ti  continue  to  buy  and  sell  the  plaintiffs^  goods, 
the  plaintiffs  agreed  that  the  defendants  should  for 
four  years  share  in  a  distribution  by  the  plaintiffs  of 
an  annual  bonus  among  such  of  their  customers  as  should 
purchase  direct  from  them,  the  distribution  to  be  made 
according -to  the  purchases  for  the  year. 

Before  the  four  years  had  expired  the  plaintiffs  sold 
their  business  to  third  persons  and  went  into  liquidation. 
In  an  action  for  the  price  of  goods  sold  to  them,  the 
defendants  counterdaimed  against  the  plaintiffs  for 
damages  for  breach  of  the  contract. 

Hdd,  that  upon  the  true  construction  of  the  contract 
there  was  implied  an  undertaking  on  the  part  of  the 
plaintiffs  that  they  would  not  discontinue  to  carry  on 
business  during  the  term  of  four  years,  so  as  to  prevent 
the  defendants  from  earning  their  share  of  the  bonus  and 
that  the  defendants  were,  therefijre,  entitled  to  damages 
for  breach  of  the  contract. 

Judgment  o/Lord  Alverstooe,  L.C.J.  (61  W.  R.  696, 
[1903]  2  K.  B.  287),  affirmed. 

Appeal  by  the  plaiotiffs  from  the  considered  judg- 
ment of  Lord  Alverstone,  L.C.J.,  at  the  trial  of  the 
two  actions  without  a  jury :  51  W.  B.  696,  [1903]  2 
K.  B.  287. 

The  actions  were  brought  by  Ogdefks  ^Limited),  a 
company  in  liquidation,  to  recover  the  price  of  goods 
sold  and  delivered  to  the  defendants,  who  were  retail 
tobacconists. 

The  defendants  admitted  the  plaintiffs'  claim,  but 
connterdaimed  for  damages  for  breach  of  agreement 
under  the  following  circumstances. 

(a.)  Beported  by  B.  G.  Stillwell,  Bsq.,  Barrister- 
at-Law. 


Prior  to  the  month  of  March,  1902,  there  had  been 
considerable  agitation  in  the  retail  tobacco  trade 
respecting  an  alleged  attempt  by  the  plaintiffs  to 
obtain  control  of  the  retail  tobicco  trade  in  the  United 
Kingdom. 

This  agitation  led  to  the  formation  of  a  company 
called  the  Imperial  Tobacco  Co.  of  Qreat  Bntain 
and  Ireland  (Limited),  which  had  offered  to  various 
tobacco  dealers,  indudiog  the  defendants,  in  con- 
sideration of  their  selling  the  goods  of  the  compauy  and 
undertaking  not  to  buy  any  goods  of  the  plaintiffs  and 
certain  other  companies,  a  share  in  a  bonus  of 
£50,000  and  a  share  of  certain  expected  profit)  in  the 
Imperial  Tobacco  Co. 

The  offers  of  the  Imperial  Tobacco  Co.  led  to  a 
counter-offer  by  the  plaintiflb,  which  was  accepted  by 
the  defendants,  and  the  offer  and  acceptance  con- 
stituted the  agreement  in  respect  of  which  the 
defendants  counterdaimed. 

The  plaintiff*'  offer  was  sent  out  as  a  circular,  in 
March,  1902,  to  r<»tail  tobacconists  as  follows  : 

"  Bonus  Distribution.~Our  entire  net  profits  and 
£200,000  per  year  for  the  next  four  years.  Com- 
mencing the  2nd  of  April,  1902,  we  will  for  the  next 
four  years  distribute  to  such  oif  our  customers  in  the 
United  Kingdom  as  purchase  direct  from  us  our 
entire  net  profits  on  the  goods  sold  by  us  in  the 
United  Kingdom.  In  addition  to  the  above,  we  will, 
commencing  the  2nd  of  April,  1902,  for  the  next  four 
years  distribute  to  such  of  our  customers  as  purchase 
direct  from  us  the  sum  of  £200,000  per  year.  Distri- 
bution of  net  profits  will  be  made  as  soon  after  tiie 
2nd  of  April,  1903,  and  annually  thereafter,  as  the 
accounts  can  be  audited,  and  will  be  in  proportion  to 
the  purchases  made  during  the  year.  Distribution  as 
to  the  £200,000  will  be  made  every  three  months,,  the 
first  distribution  to  take  place  as  soon  after  the  2nd  of 
July,  1902,  as  accounts  can  be  audited,  and  will  be  in 
proportion  to  the  purchases  during  the  three  months' 
period.  To  participate  in  this  offer  we  do  not  ask 
you  to  boycott  the  goods  of  any  other  manufacturer." 

Accompav^ving  this  circular  there  was  a  form  of 
contract,  as  follows : 

*'  Messrs.  Ogdens (Limited).  Liverpool. — Dear  Sirs, — 
I  beg  to  inform  you  that  I  have  not  signed  the  i^gree- 
ment  with  the  Imperial  Tobacco  Co.  (Limited),  dated 
March,  1902,  and  in  consideration  of  participating  in 
your  bonus  distribution  of  the  entire  net  profits  on 
goods  sold  by  you  in  the  United  Kingdom,  and 
£200,000  per  year,  for  the  next  four  years,  as  set  out 
in  your  particulars,  I  hereby  agree  not  to  sign  it  or 
any  siooilar  agreement  with  the  Imperial  Tobacco 
Co.  (Limited),  or  any  other  company  or  firm,  con- 
taining any  conditions  which  would  prevent  me  from 
buying,  displaying,  selling,  or  distributing  your 
goods  or  the  goods  of  any  other  manufacturer,  and  I 
also  undertake  to  continue  to  buy,  display,  and  sell 
your  goods.'' 

The  defendant  signed  this  contract  and  sent  it  to 
the  plaintiffs. 

Pursuant  to  the  bargain  so  made,  the  defendants 
dealt  with  the  plaintiffs,  and  in  July,  1902,  they  each 
received  a  share  of  £50,000,  being  one-quarter  of  the 
£200,000,  for  the  three  months  ending  the  2nd  of 
July,  1902 ;  and  they  also  received  credit  in  account 
for  their  share  of  that  bonus  for  the  three  months 
ending  the  2nd  of  October,  1902 ;  but  they  did  not 
receive  any  share  of  the  entire  net  profits  on  the 
goods  sold  by  the  plain tiffis  in  the  United  Kingdom. 

In  September,  1902,  the  plaintiffs  sold  their  business 
in  the  United  Kingdom  to  the  Imperial  Tobacco 
Co.,  and  they  informed  the  defendants  and 
their  other  customers  of  that  fact;  they  ceased  to 
carry  on  any  business  in  the  United  Kingdom,  and 
went  into  voluntary  liquidation. 
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The  defendants  admitted  the  datm  for  the  priee  of 
goods  sold.  By  their  coonterolaim  the  defendants 
alleged  that  the  plaintiffs  had  broken  the  contract  by 
ceasiog  to  carry  on  business,  and  they  claimed 
damages  for  that  breach.  It  was  agreed  that  the 
plaintiffi  had  not  made  any  net  profits  daring  the 
period  from  the  2nd  of  April  to  the  2nd  of  October, 
1902. 

Lord  AlverdtoDe,  L.O.J.,  in  giving  judgment  in 
favour  of  the  defendants  on  their  counterclaim,  held 
that  it  was  an  implied  term  of  the  contract  that  the 

Slaintiff«  would  continue  to  carry  on  their  business 
uriog  the  fidl  period  of  four  years,  and  would  not 
during  that  period  do  any  act  disabling  themselves 
•  from  earning  profits  or  preventing  the  defendants 
from  being  their  customers,  and  that  the  defendants 
were  entitled  to  damages. 
From  this  judgment  the  plaintiffs  now  appealed. 

Asquith,  K.C.,  and  Duke,  K.C,  (F,  E,  Smith  with 
them),  for  the  appellants. 

Bankes,  K,C.  (J.  B.  Bandolph  with  him),  for  the 
respondents. 

The  arguments  of  counsel  sufficiently  appear  in  the 
judgment  of  the  court 

The  following  esses  were  referred  to:  Rhodu  v. 
Forwood,  2i  W.  E.  1078.  1  A.  0.  256 ;  The  Moor- 
cock, 37  W.  E.  439,  14  P.  D.  64 ;  McTntyre  v.  Belcher, 
11  W.  E.  889, 14  C.  B.  N.  S.  664 ;  Stirling  v.  Mait- 
land,  13  W.  E.  76,  6  B.  &  8.  840 ;  Inchbald  v. 
Western  Neilgherry  Coffee  Co.,  13  W.  E.  96,  17  0.  B. 
N.  8.  733 ;  Telegraph  Dispatch  and  Intelligence  Co.  v. 
McLean,  L.  R.  8  Ch.  668 ;  Turner  v.  Goldemiih,  39 
W.  R.  547,  [1891]  1  Q.  B.  544;  Eamlyn  v.  Wood,  40 
W.  E.  24.  [1891]  2  a  B.  488 ;  Brace  v.  Calder,  [1895] 
2  Q.  B.  253 ;  and  Northey  v.  Trevillion,  7  Com.  Gas. 
201. 

OoLLiNB,  M.E. — ^This  appeal  raises  the  question 
whether,  upon  the  true  construction  of  the  agreement, 
the  plaintiffs  are  emancipated  from  the  obUgatiou  of 
paymg  certain  sums  of  money  which  would  be  payable 
by  them  if  they  carried  on  their  business,  and  whether 
they  have  emancipated  themselves  from  that  obliga- 
tion by  selling  their  btisiness.  Now,  the  question 
ariies  in  this  way :  Ogdens  (Limited)  had  formed  a 
scheme  for  what  ii  called  "capturiog  the  tobacco 
trade."  They  were  confronted  by  a  very  powerful 
opposition  to  that  scheme  by  a  counter-sdieme  on 
somewhat  similar  lines  by  the  Imperial  Tobaoco  Co. 
In  the  throes  of  this  competition  each  of  these  com- 
petitors kept  offering  better  and  better  terms  to 
customers.  It  wai  exceedingly  important  from  the 
point  of  view  of  each  of  them  to  counterwork  the 
machinations  of  the  other,  and  Oldens,  in  view  of 
the  competition  of  the  Imperial  Go.,  which  had  it 
been  persisted  in  might  have  thwarted  their  scheme, 
thought  it  worth  their  while  to  make  the  arrangement 
whi(£  I  will  presently  read.  Accordiogly  they  sent  a 
a  circular  roimd  in  which  they  invite  tiie  atten- 
tion of  customers  to  the  terms  that  were  offered 
by  the  Imperial  Co.  and  pointed  out  bow 
much  better  the  terms  were  which  they  them- 
selves were  prepared  to  offer.  [His  lorddbip  here 
read  the  drcular  above  set  out]  Then  comes  the  draft 
letter  which  the  would-be  customer  was  invited  to 
sign,  and  which,  in  point  of  fact,  was  signed  by  the 
defendants  in  this  case,  and  which  accompanied  the 
circular.  [His  lordship  here  read  the  letter  as  set  out 
above.]  Now,  when  the  would-be  customer  signs  that 
document  Ogdens  procure  by  his  signature  an  under- 
taking which  absolutely  severs  him  &om  the  opposing 
scheme  and  obliges  him  to  abstain  from  makins  or 
signing  any  agreement  which  would  prevent  him  from 


dealing  with  Ogdens.  So  that  they  secure  at  once 
and  on  the  spot  without  anythiog  farther  hii 
secession  from  the  opposing  combination  and  his 
obligation  and  undertaking  not  to  join  it.  That  in 
itscdf  is  the  most  essentiflJ  part  of  the  whole  thing 
from  their  point  of  view,  having  regard  to  the  Intf r- 
necioe  contest  which  was  then  beiog  waged.  Bat 
are  they  entiUed  to  give  no  return  for  that  ?  Are 
they  entitled  to  receive  that  beuf  fit  and  at  the  same 
time  hold  in  Uieir  oim  hands  the  power  of  de8tro>iDg 
the  conditions  which  make  it  impossible  for  theiu  to 
return  that  which  they  are  bound  to  retam  for  the 
consideration  which  has  been  exacted  to  the  extent  I 
have  described  P  What  do  they  propose  to  give  in 
return  and  what  do  they  undertake  with  him  that  he 
is  to  get  F  The  contract  seems  to  me,  on  the  face  of  it, 
a  contract  whereby  a  present  advantage  is  secured 
absolutely  and  unconditionally  by  the  secession  of 
this  customer  from  the  opposing  camp  and  his  under- 
taking to  give  his  custom  to  them,  and  there  is  an 
absolute  undertaking  on  their  part  in  return  for  that, 
dariog  a  period,  which  is  to  extend  for  foar  years,  to 
do  two  things — ^viz.,  to  make  an  absolute  distribution 
of  their  net  profits,  and  to  distribtite  also  as  bonus  the 
sum  of  £200,000  per  annum.  It  ii  said  that  notwith- 
standing the  fact  that  the  consideration  on  the  part 
of  the  customer  was,  to  the  extent  that  I  have  named, 
executed,  and  notwithstanding  that  according  to  the 
d'Stinct  terms  of  the  contract,  Ogdens  have  undertaken 
to  give  in  return  this  fixed  sum  of  money,  yet  it  is  in 
their  power  the  next  day,  or  as  soon  afterwards  as 
convenient,  to  dispose  of  their  business,  and  then  to 
turn  round  to  the  would-be  customer  and  say  that 
inasmuch  as  they  have  disposed  of  their  basiness  they 
canno't  mi^e  any  profits,  and  therefore  they  have  no 
bonus  to  distribute;  that  they  have  not  undertaken 
anywhere  in  the  terms  of  their  contract  to  go  on  with 
tbeir  business,  and  that  unless  they  go  on  with  their 
business  there  cannot  be  a  cuitomer,  and  unless  there 
is  a  customer  they  are  under  no  obligation  to  pay  a 
bonus.  I  think  counsel  for  the  appellants  has  himself 
furnished  a  strouff  argument  upon  this  matter.  He 
says  that  the  weainess  of  the  opposing  party  is  that 
they  are  obliged  to  rely  upon  an  implication  and  not 
upon  an  actiud  contract,  tbat  they  are  obliged  to  rely 
upon  an  implied  undertaking  to  carry  on  the  businesf . 
That.goei  too  far,  for  it  would  follow  that  even  when 
the  business  was  still  being  carried  on  by  Ogdens,  if 
the  customer  had  come  and  said  to  them :  "  Give  me 
so  much  tobacco ;  I  propose  buying  so  much  tobacco 
from  you  I  "  Ogdens  might  say  in  return :  **  No ;  we 
are  not  going  to  sell  you  any  tobaoco,"  and  properly 
refuse  to  do  so.  That  would  have  defeated  the 
position  of  the  would-be  customer,  because  if  he  could 
not  get  them  to  sell  any  to  him  he  was  not  a  cuitomer, 
and  tiiey  would  have  been  entitled  to  avail  themselves  of 
the  same  UKamsnt  which  is  now  pot  forward  on  their 
behalf :  "  We  oome  under  no  obligation  to  pay  any- 
body who  ii  not  a  customer,  and  inasmuch  as  we 
have  no  intention  of  dealing  with  you,  you  cannot 
make  yourself  a  customs ;  and,  therefore,  although 
we  have  got  from  you  what  you  promised  to  sive  us, 
we  are  absolved  from  the  obligation  of  admit&g  you 
to  deal  with  us,  and  therefore  from  the  obligation  of 
paying  you  anythiog  on  the  footing  that  yoa 
are  our  customer."  The  argument  would  be 
exactiy  the  same,  and  just  as  strong,  if  they  super- 
added the  breach  of  an  implied  understanding  that 
he  was  to  be  served  when  he  asked  for  tobacco. 
It  seems  to  me  that,  a  fortiori,  if  the  customer  is 
entiUed  to  read  into  the  contract  an  implied  promise 
by  Ogdens  while  they  are  carrying  on  business  to  sell 
tobacco  to  the  person  who  si£^s  the  contract,  so  that 
they  are  not  entitied  by  any  act  of  theirs  to  keep  him 
out  qi  the  category  of  costomerSi  they  are  equally 
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responsible  if  by  anv  aot  of  theirs  they  prevent  him 
from  oontinuing  to  be  a  customer. 

There  is  a  long  line  of  authorities  upon  questions 
of  this  kind;  and  there  ii  a  distinct  line  of 
demarcation  running  through  those  authorities, 
some  faliiog  on  one  side  of  the  Une  and  some 
on  the  other  side  of  the  line;  most  of  them 
fall  on  this  side  of  the  line.  The  broad  general 
principle  to  be  deduced  from  those  cases  is,  that  a 
person  cannot  recdve  the  consideration  for  a  contrACt, 
when  that  considcuration  implies  that  he  willcontiDue  to 
do  something,  without  bemg  subject  to  an  implied 
obligation  to^  continue  to  keep  in  existence  the 
oonditioos  which  make  it  possible.  There  are  many 
authorities  for  that  proposition.  For  instance,  in 
oases  where  a  business  ii  sold  and  ii  to  be  paid  for 
out  of  the  profits  of  that  busiaesf,  there  is  a  clear 
obUgation  on  the  purchaser  to  continue  to  carry  on 
the  business  so  that  profits  can  be  made,  out  of  whioh 
the  purchase-money  may  be  paid.  That  is  the  broad 
general  principle,  and  it  is  applicable  to  the  present  case. 
In  this  case  the  consideration  was  executed  in  a  great 
part,  the  defendant  Nelson  haviog  signed  the  undertak- 
ingnotto  join  the  opposition.  Havinggot  that  executed 
consideration,  Ogaens  were  in  the  same  position  as  a 
person  who  has  bought  a  business  and  has  contracted 
to  pay  for  it  out  of  the  profits ;  that  is,  there  is  the 
same  obligation  upon  them  not  to  make  it  impossible 
to  pay  out  of  profits.  It  is  contended  on  behalf  of 
Ogdens  that  there  is  the  authority  of  a  case  in  the 
House  of  Lords  to  the  contrary,  Ehodea  ▼.  Fanvood. 
When  that  case  is  carefully  considered,  it  appears  to 
have  been  a  peculiar  case  depending  upon  the  specnal 
circumstances.  The  substance  of  that  caie  was  that 
the  defendants  had  appointed  the  plaintiff  as  their  lole 
agent  at  a  particular  place  for  the  sale  of  their  c^als 
for  seven  years,  and  there  was  no  agreement  obliging 
the  defenaants  to  sell  any  ooals  at  all  through  that 
agent  at  that  place ;  they  were  free  to  sell  im  their 
ooals  elsewhere.  The  defendants  afterward  sold  their 
busineis,  and  it  was  held  that  the  plaintiff  wai  not 
entitled  to  say  that  the  defendants  were  bound  to 
carry  on  their  business  for  the  seven  years  beoauie 
there  waf  no  special  agreement  to  furnish  him  as 
their  agent  with  any  coals  at  all.  In  was  held  that 
on  the  true  construction  of  the  contract  in  that  case 
there  was  no  obligation  to  sell  any  coals  at  all  through 
that  agent  That  case  was  decided  upon  the 
special  terms  of  the  contract.  When  that  case  had 
been  criticized  and  distioguished  in  later  C4sei>,  it  had 
been  said  that  it  was  decided  upon  the  ground  that  there 
was  no  absolute  contract  to  employ  the  plaintiff  as  agent 
at  all.  It  was  so  distinguished  in  Turner  v,Goldwniih 
by  Lindley,  L.J.,  from  whose  judgment  I  will  read  a 
short  passage.  He  said:  "  It  was  contended  that  the 
point  was  settled  by  authority.  I  will  refer  to  three 
oases  on  the  subject.  In  Rhodes  v.  Forwood  it  was 
h^d  that  an  action  very  similar  to  the  present  was 
not  maintainable.  But  that  esse  went  on  the  ground 
that,  there  not  being  any  express  contract  to  employ 
the  agent,  such  a  contract  could  not  be  implied.  In 
the  present  case  we  find  an  express  contract  to  employ 
him."  For  the  reasons  which  I  have  given,  I  think 
that  the  present  case  falls  outside  the  narrow  line  laid 
down  in  Rhodet  v.  Forwood.  The  consideration  was 
executed,  and  there  was  a  contract  absolute  in  its 
tenns  to  pay  the  bonus  for  a  period  of  four  years.  It 
seems  to  me  that,  therefore,  the  circumstances 
necessarily  imply  that  the  party  giving  the  under- 
tidcing  to  pay  cannot  free  himself  from  the  obligation 
before  the  end  of  the  term  by  getting  rid  of  the  busi- 
ness. I  think,  therefore,  that  the  judgment  of  the 
Lord  Chief  Justice  was  right,  and  that  this  appeal 
must  be  dismissed. 

BoHXBy  L.J.— I  am  of  the  same  opinion.     After 


what  the  Master  of  the  Bolls  has  said  about  the 
authorities,  in  whioh  I  entirely  concur,  I  do  not  think 
that  it  is  necessary  for  me  to  discuu  them.    Those 
authorities,  so  far  as  they  lay  down   any  principle 
upon  which  the  courts  should  act,  show  that  in  a  case 
like  thii  the  question  is.  What  ii  the  true  construction 
of  the  contract  itself  f    As  to  this  contract,  it  is  to  be 
noticed  that,  for  the  benefit  of  the  plaintiffs,  the 
defendants  at  once  gave  valuable  consideration,  for 
they   contracted    with    the    plaintiffs    in    the  first 
place  not  to  sign  the  agreement  of  the  Imperial  Oo., 
and  also  f  urtiier  contracted  not  to  sign  any  similar 
agreement    with    the    Imperial    Co.,  or   with   any 
other  firm  or  company  contaioing  any   conditions 
whidi  would  prevent  them  from  baying,  displaying, 
selling,  or  distributing  the  plaintiffs'  goods.      For 
present  purposes  I  need  not  pause  to  consider  the 
extent  of  the  obligation  upon  the  defendants  under 
the  last  condition  of  the  contract    What  do  we  find 
in  the  contract  entered  into  by  the  plaintiffs?    It 
appears  to  me  that  the  plaintiffs  made  certain  absolute 
terms  with  the  defendants.    In  the  first  place,  they 
absolutely  contracted  for  the  period  of  four  years 
to  distribute  to  their  customers  their  entire  net  profits 
on  the  goods  sold  by  them  in  the  IToited  Kingdom ; 
they  furUier  contracted,  and  this  is  even  more  import- 
ant for  tiiis  purpose,  for  the  period  of  four  years  to  dis- 
tribute to  their  customers  liie  sum  of  £200,000  a  year ; 
and  then  followed  the  conditions  as  to  distribution. 
That  agreement  by  the  plaintiffs  is  absolute  in  form,  and 
I  think  that  it  is  absolute  in  substance.    The  obliga- 
tions undertaken  by  Ogdens  were  intended  to  bind  them 
for  the  term  of  four  vears.    It  appears  to  me  th%t,  in 
this  contract,  when  fairly  construed,  there  cannot  be 
implied  in  favour  of  Ogdens  that  after  it  was  made 
they  should  be  at  liberty,  as  against  the  defendants, 
at  their  own  free  will  to  stop  selling  their  goods  in  the 
United  Kingdom  during  the  four  years,  or  to  do  any 
voluntary  act  which  would  make  it  impossible  to 
distribute  the  sums  which  they  had  so  contraotoi  to 
distribute.    That  really  determines  this  case,  for  in 
consequence  there  has  been  a  breach  of  contract  by 
Ogdeos.     Their  assignment  of   their  business  was 
clearly  a  voluntary  aot,  which  prevented  the  defen- 
dants from  obtaining  any  part  of  the  sums  contracted 
to  be  paid  by  Ogdens.    Therefore  thero  was  clearly  a 
breach  of   contract  for  whioh   the   defendants  are 
entitled  to  recover  substantial  damages.   This  appeal, 
therofore,  fails,  and  must  be  dismissed. 

Mathew,  L.J. — I  am  of  the  same  opinion.  We 
must  ascertain  what  was  the  common  mtent  of  the 
parties.  It  is  said  on  behalf  of  the  plaintiffs  that 
the  true  implication  is  that  the  contract  was 
optional,  and  was  only  binding  so  long  as  they  chose 
to  cirry  on  business.  On  behalf  of  the  defendants 
it  is  contended  that  thero  was  an  absolute  con- 
tract to  carry  on  business  for  four  years,  and  that 
that  was  the  intention  of  the  parties.  IJpon  con- 
sidering the  terms  of  the  contract,  it  seems  to  me 
to  be  dear  that  the  latter  contention  is  the  right  one. 
The  true  meaning  of  the  contract  is  that,  if  the 
defendants  will  deal  with  the  i>laintiffs  and  sign  the 

Proposed  agrpement,  the  plaintiffs  will  for  four  years 
istribute  this  money  among  their  customers,  and 
that  they  bind  themselves  to  do  so.  I  think  that  that 
is  the  contract  between  the  parties,  and  that  the 
plaintiffs  cannot  get  out  of  it  oy  parting  with  their 
business.  By  parting  with  their  business  they  have 
committed  a  breach  of  contract,  and  the  def  endante 
aro  entitled  to  damages.  Counsel  for  the  plaintiffs 
have  tried  to  bring  this  case  within  the  authority  of 
Rhodes  V.  Forwood  and  Handyn  v.  Wood.  In  those 
cases  it  was  held  upon  the  terms  of  the  particular 
coLtract  in  question  that  they  wero  purely  optional. 
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Thoie  two  oases  stand  alone,  and  are  quite  different 
from  the  present  case.  The  alleged  inoonsistenoy  in 
the  authorities  is,  in  my  opinion,  more  apparent  than 
real.  I  think  that  the  judgment  of  theXiord  Chief 
Justioe  was  right,  and  that  this  appesl  must  be 
dismissed. 

Appeal  dismused. 

Solicitors  for  the  appellants,  George  Thatcher^  for 
GracBt  Hood,  Smith,  <fc  Hood,  Liverpool. 

Solicitors  for  the  respondents.  Bell,  Brodrick,  & 
Gray,  for  Coueim,  BoUford,  &  Phoenix,  Cardiff. 


Chan.  Div.  ) 
Farwell,  J.  j 


fttgll  iSoun  of  aiii0tta. 

July  20,  1904. 


Wills  v.  Tozbb  akd  Othebs.  (a.) 

SiaMe — Interpretation — TeignmotUh  Harbour  Ad,  1853 
(16  Vict.  c.  xxxvi.) 

The  word  ** person,**  when  tued  in  a  itatute,  doe$  not 
include  corporation  where  the  itatute  contains  expressions 
thai  are  repugnant  to  thai  construction  :  Thus,  ureter  a 
statute  providing  that  the  persons  present  at  a  meeting 
mag  vote,  but  theU  a  proxy  sJiail  not  be  admitted,  a 
corporation,  though  a  person  in  law,  is  debarred  from 
voting. 

Action. 

The  Teignmouth  Harbour  Act,  1853  (16  Yiot  o. 
xxzvi.),  proyides  that  a  certain  numl>er  of  the 
harbour  commissioners  are  to  be  elected  by  the 
harbour  ratepayers ;  that  is  to  say,  by  persons  who 
reside  in  specifled  parishes  and  who  pay  harbour  rates 
and  dues.  Both  the  plaintiff  and  the  defendants 
were  harbour  ratepayers,  one  of  the  defendants  being 
a  joint  stock  company,  and  the  plaintiff  asked  that 
the  harbour  commissioners  thoula  be  restrained  from 
placing  on  the  voting  list  of  hsrbour  ratepayers  the 
name  of  any  corporate  body  or  of  any  member  or  officer 
thereof  as  representing  the  corporate  body,  and  also  for 
a  declaration  negativing  the  right  of  a  corporate  body, 
or  of  any  member  or  officer  thereof  as  representing 
the  corporate  body,  to  vote  at  an  election  of  harbour 
commissionerf. 

The  H«rbonr  Act  (inter  alia)  provides  by  the  incor- 
poration of  the  Commissioners  Clauses  Act,  1847,  that 
the  word  "  person  **  when  used  in  the  Act  was  to  include 
a  corporation  unless  the  context  was  repngoaot  to 
that  construction ;  and  also  that  the  harbour  com- 
missioners should  be  elected  at  a  meeting  of  the  har- 
bour ratepayers  by  a  majority  of  the  votes  of  the 
persons  present  "  at  the  meeting  for  election,  and  that 
the  votes  might  be  given  in  writing  under  the  hands 
of  the  voters,  bat  that  no  proxy  was  to  be  admitted. 

Butcher,  K.C,  and 5.  G.  Lushington.^A  corporation 
cannot  be  present  at  an  election,  caunot  give  a  vote 
in  writing,  and  the  Act  bars  voting  by  proxy. 

They  cited  FharmcLceutioal  Society  v.  London  and 
Provincial  Supply  Association  {Limited),  5  App.  Cas. 
857. 

Upjohn,  K,C,,  Wright  Taylor,  SkudBayner  Goddard, — 
A  corporation  may  vote  under  its  corporate  seal  and 
appoint  an  agent  to  hand  in  tiie  vote;  that  would 
not   be   by    "proxy."      The    "persons"     present 

(a.)  Beported  by  HiNBY  Stephen,  Esq.,  Barrister- 
at-Law. 


referred  only  to  "natural"  persons  who  could  falftl 
the  proviso  of  the  section. 

They  dted  Corls  v.  Kent  Waterworks  Co.,  7  B.  A 
C.  314. 

Fabwell,  J.— The  language  of  section  6  of  the 
principal  Act  precludes  menrom  constrninff  "  persons  " 
as  including  corporate  bodies.  Voting  by  proxy  is 
therein  expressly  barred,  and  this  excludes  any 
method  by  which  a  corporation  can  vote.  From  the 
Unguige  used  ia  sections  20  and  25  of  the  Public 
HeSth  Act  of  1848  it  must  be  inferred  that  a  proxy 
is  the  appropriate  means  by  which  a  corporation  may 
vote,  but  the  language  of  the  principal  Act  seems  to 
show  that  the  voters  must  be  natural  persons  who, 
after  hearing  a  discussion,  may  exercise  the  right  of 
voting.  I  am  supported  in  this  conclusion  by  Lord 
Selbome's  words  in  Pharmaceutical  Society  v.  The 
London  and  Provincial  Supply  Association  {Limited), 
5  App.  Cas.,  at  p.  862.  I  can  only  dedare  that  a 
corporate  body  or  an  officer  or  member  thereof  as 
representioff  such  body  is  not  entitled  to  vote  at  an 
election  of  harbour  commissioners. 

Solicitors,  Peacock  &  Goddard,  for  Tozer,  Whidbcrne, 
ds  Dell,  Teignmouth. 


In  re  PBBTOBL/L-Pl£TEBSBnBO  BAILWAY  Co. 

(LnoTED)  (No.  2).  (a.) 

Company —  Winding  tip—  Claim  for  debt —  Creditor 
resident  abroad  —  Security  for  costs  —  Companies 
{Winding-up)  Bales,  1903,  r.  201. 

A  person  resident  abroad  claiming  by  summons  as 
creditor  in  tJie  voluntary  winding  up  of  a  company  must 
give  sectmty/or  costs,  the  ordinary  practice  of  the  High 
Court,  and  not  that  of  bankruptcy,  being  applicable 
under  rule  201  of  the  Companies  {Winding-up)  Bales, 
1903. 

Motion. 

The  above  coinpany,  being  in  course  of  voluntary 
winding  up,  Mr.  Jan  Yolker,  of  Haarlem,  in  Holland, 
on  tiie  16th  of  AprU,  1904,  applied  by  originating 
summons  under  section  138  of  the  Companies  Act, 
1900,  against  the  liquidators  for  a  declaration  that  he 
was  entitled  to  prove  for  £120  in  respect  of  an  alleged 
debt  due  to  him. 

On  the  30th  of  April,  1904,  the  liquidators  took  out 
a  summons  asking  that  Mr.  Yolker  might  be  ordered 
to  give  security  for  costs  in  the  sum  of  £25,  upon  the 
ground  that  he  was  resident  abroad.  The  reffistrar 
before  whom  the  matter  came  refused  to  wmb  the 
order. 

This  was  a  motion  on  the  part  of  the  liquidators 
that  the  order  of  the  registrar  might  be  discharffed, 
and  that  the  security  for  costs  ^ould  be  ordered  to 
be  given. 

Younger,  K.  C,  and  H  C.  Bischoff^  for  tbe  liquidators. 
—Bole  201  of  the  Companies  (Winding-up)  Bulcs,  1903, 
directs  that  where  no  special  provision  is  made  by  tiie 
Act  or  rules,  the  practice  of  the  High  Court  shall  be 
followed.  No  special  provision  is  made  by  this  Act 
or  rules  as  to  security  for  costs,  and  the  practice  of 
the  High  Court  is  to  order  security  for  costs  in  all 
but  exceptional  cases  where  the  plaintiff  is  resident 
abroad :  Crozat  v.  Brogden,  42  W.  B.  353,  [1894]  2 
Q.  B.  30 ;  Fontaine* s  esse,  In  re  Howe  Machine  Co.,  37 

(a.)  Beported  by  Neville  Tebbutt,  Esq.,  Bar- 
rister-at-Law. 
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W.  B.  680,  41  Ch.  D.  118,  which  latter  was  a  oase  of 
a  olaim  made  in  the  wioding  up  of  a  company.  The 
oases  decided  in  bankruptcy  proceedings,  such  ae  In 
re  Semenza,  42  W.  B.  241,  [1894]  1  Q.  B.  15,  do  not 
apply,  as  the  Bankruptcy  Bules  deal  specially  with 
the  question. 

W.  R,  Bi$$chop,  for  the  claiming  creditor. — The  rule 
in  baokruptcy  is  that  the  court  has  a  discretion,  and 
does  not  necessarily  order  security  for  costs  to  be 
given  where  the  plaintiff  is  abroad,  except  in  extreme 
oasf  8.  The  practice  in  bankruptcy  should  be  followed, 
as  bankruptcy  is  analogous  to  winding  up.  There  are 
DO  special  circumstances  in  this  case  to  justify  the 
order  asked  for. 

BuosLBY,  J. — Section  138  of  the  Companies  Act, 
1862,  ae  amended  by  section  25  of  the  Companies  Act, 
1900,  has  provided  a  creditor  in  a  voluntary  winding 
up  with  a  short  and  speedy  method  of  eitablishlnff 
hii  claim  by  summons.  The  claimant  has  availed 
himself  of  this  method,  instead  of  proceeding  by 
action.  In  the  latter  case  he  would  have  oeen 
required  to  ^ve  security  for  costs,  as  he  is  resident 
out  of  the  jurisdiction.  It  woidd  seem  strange  if, 
that  being  so,  he  should  not  have  to  give 
security  when  proceeding  by  summons.  The 
general  rule  of  practice  in  the  High  Court  as 
to  ordering  security  for  costs  is  that  if  there 
are  not  special  oiroumstanoes — e,g.f  where  the 
action  is  a  cross-action,  or  where  the  defendant  has 
money  of  the  plaintiff  or  actor  in  his  hands,  or  where 
the  pkiotiff  or  actor  has  substantial  means  within  the 
jurisdiction  which  can  be  reached,  the  order  for 
security  will  be  made.  Bule  201  of  the  Companies 
(Winding-up)  Bules,  1903,  has  provided  that '[  in  all 
proceedings  in  or  before  the  court,  or  any  judge, 
registrar,  or  officer  thereof,  or  over  which  me  court 
has  jurisdiction  under  the  Acts  and  rules,  where  no 
other  provision  is  made  by  the  Acts  or  rules,  the 
practice,  procedure,  aud  regulations  shall,  unless  the 
oourt  otherwise  in  any  special  case  directs,  in  the 
High  Court  be  in  accordance  with  the  rules  of  the 
Supreme  Court  and  practice  of  the  High  Oourt."  '  No 
sp^al  provision  is  made  in  these  rules  as  to  giving 
security  for  costs,  and  the  ordinary  practice  of  the 
High  Court  therefore  seems  to  apply.  But  it  is  said 
that  the  claim  in  tiiis  case  is  analogous  to  a  claim  in 
bankruptcy,  and  that  the  rules  of  bankruptcy  as  to 
security  for  costs  should  be  followed.  In  bankruptcy, 
however,  there  are  special  rules  dealing  with  ttie 
matter,  rules  131  and  148,  and  in  In  re  Semenza  the 
Court  of  Appeal  refused  to  make  the  order  because  it 
oonsldered  that  the  existence  of  these  rules  showed 
that  in  cases  which  did  not  fall  within  them  the  order 
for  security  should  not  be  made.  Bat  there  are  no 
roles  in  oompanieb'  winding  up  equivalent  to  those 
in  bankruptcy.  I  think,  then,  that  the  ordinary  rules 
of  the  High  Court  apply,  and  that  Mr.  Yolker  must 
give  security  for  costs  to  the  amount  of  £25. 

'  Solicitors,    Bompas,    BUchoff,    DodgB9ny     Ciw,    <k 
Bompae;  Cayley  &  Cayley. 


July  6,  7,  8,  1904. 


Chan.  Div.       1 
Swinfen  Bady,  J.  j 

Pbasb  v.  Coubtnby.  (a.) 

Settled  land^Fowere  of  tenant  for  li/e—Reetriciions^ 
Agreement  far  lease^Park^'*  Usually  occupied**  with 
principal  maneion  -  ?wuee  —  Eaeement^  Damages— 
Settled  Land  Act$,  1882  (45  di  46  Vict,  c.  38),  m.  6,  7, 
31,  54;  on<f  1890  (53  <fc  54  Vict.  c.  69),  «.  10. 

(a.)  Beported  by  B.  HnJ^  Esq.,  Barrister-at-Law. 


The  word  *'  park  **  is  not  used  in  the  Settled  Land  Act$ 
in  a  legal  or  technical  sense,  but  with  the  meaning 
attached  to  it  in  common  parlance. 

The  words  '*  usually  occupied  therewith  **  in  section  10 
of  the  Ado/  1890  do  not  qualify  the  preceding  words, 
^*  pleasure-grounds  and  park**  hut  only  the  words  '*and 
lands  {(/any),**  which  they  immediately  follow. 

A  tenant  for  life  agreed  in  writing  not  under  seal  to 
let  a  farm  of  309  acres,  of  which  fifty-five  acres  adjoined 
the  principal  mansion-Iiouse  on  the  estate,  and  was  called 
a  park,  and  to  supply  the  tenants  gratuitously  with  water 
from  a  tower  erected  for  supplying  the  mansion.  No 
consent  of  trustees  or  order  of  court  had  been  obtained. 
The  tenants  had  not  investigated  the  title  of  the  intending 
lessor,  who  had  since  died,  nor  had  they  applied  for  a 
formal  lease,  but  they  had  gone  into  occupation. 

Held,  that  the  park  was  within  section  10  of  the  Settled 
Land  Act,  1890,  whether  it  was  or  was  not  usually 
occupied  with  the  principal  maneion-house  ;  that,  conse- 
quently, the  agreement,  in  the  absence  of  consent  of 
trustees  or  order  of  the  court,  was  invalid  ;  and  that  the 
tenants  were  not  entitled  to  damages  against  the  executrix 
of  the  deceased  tenant  for  life. 

Held,  also  {following  Sutherland  v.  Sutherland,  42 
TT.  B.  12,  [1893]  3  Ch.  169),  that  the  instrument  was 
invalid  as  being  an  agreement  to  grant  an  easement  over 
the  principal  mansion-house. 

This  was  the  trial  of  an  action  by  a  tenant  for  life 
and  infant  remainderman  to  set  aside,  as  invalid  under 
section  10  of  the  Settled  Land  Act,  1890,  an  agree- 
ment for  a  lease  entered  into  by  a  former  tenant  for 
life  under  the  setUement,  and  purporting  to  be  in 
exercise  of  tiie  powers  of  section  6  of  the  SettiedLand 
Act,  1882. 

By  his  will,  dated  the  9th  of  May,  1893,  John  B. 
Barkworth  devised  the  South  Leigh  Bstate  and  other 
lands  in  the  parish  of  Warblington  to  the  use  of  his 
wife,  Martha  I).  Barkworth,  for  life  without  impeach- 
ment of  waste,  with  remainder  to  his  grandson,  Joseph 
Bobinson  Pease  (one  of  the  plaintiffs),  for  life  without 
impeachment  of  waste,  remainder  to  the  first  and 
every  other  son  of  the  said  J.  B.  Pease  successively  in 
tail,  with  remainders  over.  Mr.  Barkworth  died  the 
19ch  of  October,  1893. 

The  South  Leigh  Bstate  had  been  purchased  by 
J.  B.  Barkworth,  the  settlor— the  greater  part  in 
March,  1890,  and  the  rest  in  January,  1891.  It  com- 
prised a  mansion-house,  which,  apart  from  the 
questions  nused  in  this  action,  was  a  "principal 
mansion-house"  within  the  meaning  of  the  Settled 
Luid  Acts,  and  a  farm  called  South  Leigh  Farm,  and 
the  total  acreage  of  the  estate  was  about  356  acres, 
part  of  which  was  described  in  the  particulars  of  sale 
as  a  beautifully  timbered  park  of  about  55  acres. 
At  the  time  of  the  purchase  a  fence  or  hedge  divided 
the  upper  park  (being  that  part  of  the  55  acres 
nearest  to  the  mansion  and  measuring  about  13  acres) 
from  the  lower  park,  which  was  then  occupied 
by  one  Qill  as  tenant  on  a  yearly  agreement.  Mr. 
Barkworth  determined  this  tenancy  as  from  Lady- 
day,  1892,  and  caused  the  hedge  to  be  grubbed  up. 
After  this  sevml  persons  appeared  to  have  paid 
money  for  the  use  of  the  park,  but  the  evidence 
was  confiicting  as  to  whether  they  had  exclusive 
possession  or  only  the  right  of  grazing. 

By  an  instrument  not  under  seal  dated  the  30th  of 
September,  1902,  Mrs.  Martha  Barkworth,  then 
tenant  for  life  in  possession,  agreed  to  let  South 
Leigh  Farm,  with  309  acres  of  land  (including  the 
above-mentioned  55  acres),  to  the  defendants  for 
seven  or  fourteen  years,  from  the  29th  of  September, 
1902,  the  tenancy  to  be  determinable  at  the  end  of 
the  seventh  year  by  twelve  months'  previous  notice. 
The  agreement  contained  a  proviso  that  the  supply  of 
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High  Oottrt. 


Peasb  v.  Goubtnby. 


High  Coubt. 


water  to  the  farm  irom  a  tower  erected  for  supplying 
the  mandon  should  be  oontinned  without  charge  to 
the  tenants,  except  that  th^  were  t)  keep  the  taps, 
joints,  and  pipes  in  repair  aDovd  ground. 

The  agreement  contained  no  provisions  for  the 
showing  or  investigation  of  the  lessor's  title.  The 
defendants  entered  upon  the  farm,  and  pud  various 
sums  for  the  goodwill  and  for  the  stock  and  tillages 
on  a  valuation.  No  consent  of  ttie  trustees  of  the 
settlement  or  order  of  the  court  in  respect  of  the 
letting  had  been  obtained.  Mrs.  Bark^eorth  died  on 
the  25  th  of  October,  1902,  without  having  executed 
or  been  asked  to  execute  a  formal  lease. 

The  plaintiff,  J.  B.  Pease,  thereupon  entered  into 
possession  of  the  estate  as  tenant  for  life,  and  served 
a  notice  on  the  def  dndants  to  deliver  up  possession  ; 
and  on  their  refusal  he  commenced  this  action,  in 
which  his  infant  son  was  also  a  plaintiff,  to  recover 
possession  of  the  premises  comprised  in  the  agree- 
ment. 

The  plaintiffs'  coatention  was  that  the  agreement 
was  void,  since,  without  the  formalities  required  by 
section  10  of  the  Settied  Land  Act,  1890,  it  purported 
to  be  a  contract  for  a  lease  of  {inter  alia)  a  park 
usuallv  occupied  with  the  principal  mansion-house, 
and  also  to  grant  an  easement  over  the  principal 
mansion-house  in  respect  of  the  supply  of  water. 

The  defendants  denied  that  the  park  or  any  part  of 
it  waf  uflually  occupied  with  the  mansion-house ;  but, 
even  if  it  were,  they  submitted  that  the  agreement 
was  good  in  part.  They  pleaded  that  they  had 
entered  into  the  agreement  in  reliance  on  the  descrip- 
tion of  the  premises  as  a  farm,  and  in  good  faith,  and 
they  claimed  the  benefit  of  sections  7,  31,  and  54  of 
the  Settled  Land  Act,  1882.  They  couoterdaimed 
against  the  plaintiff  tenant  for  life  for  specific  per- 
formance by  the  execution  of  a  lease,  either  for  the 
the  whole  of  the  premises  or  of  part,  with  an  allow- 
ance of  rent  in  respect  of  such  part  as  to  which  the 
agreement  might  be  held  invalid;  and  they  also 
counterdaimed  against  the  executrix  of  the  late  tenant 
for  life  for  damages  in  case  of  dispossession. 

Micklem,  KG.,  and  E,  F/.  Ball,  for  the  plaintiffs. 

«/•  Bolt  {Cave,  K.C,  with  him),  for  the  defendants.— 
The  reasonable  interpretation  of  section  10  is  to  read 
the  words  "  pleasore  grounds  and  park  and  lands  (if 
any)  usually  occupied  therewith"  as  one  sentence. 
When  Mr.  Barkworth  bought  this  property  there 
was  no  park,  but  two  fields  divided  by  a  fence.  The 
«< finely-timbered  park"  of  the  particulars  of  sale 
must  have  been  the  13  acres ;  the  land  on  the  other 
side  of  the  fence  was  let  to  Gtill.  If  tbe  contention  on 
the  part  of  the  plaintiffs  is  right  it  comes  to  this : 
that  any  piece  of  grass  land  near  a  principal  mansion- 
house  and  with  a  few  trees  on  it  may  be  within  the 
prohibition,  unless  the  court  is  to  distinguish  field 
from  field  and  determine,  without  a  guide,  what  field 
Is  to  be  called  a  park.  If  it  was  the  intention  of  the 
Act  that  a  park  per  ee  was  to  be  excluded  there 
would  have  been  a  definition  of  the  word ;  but  there 
is  nothing  to  show  what  the  "  park "  is  tiiat  is 
excluded.  It  could  not  be  the  int^tion  to  leave  the 
court  to  decide  in  each  case.  As  to  the  other  point, 
the  utmost  that  could  be  said  to  be  occupied  with 
the  mansion-house  when  Barkworth  bought  was 
the  north  part,  the  13  acres,  and  of  this  he  let 
the  graving.  The  rest  was  in  the  occupation  of 
QiD,  and  when  he  left  and  Mr.  Barkwo^  grubbed 
up  the  fence  he  treated  the  whole  in  the  way 
the  lower  park  had  been  treated,  and  let  it 
on  a  yearly  tenancy  to  Hoare.  It  is  true  that  Hoare 
used  it  for  grazing,  but  that  was  because  it  suited  fals 
purpose  to  do  so ;  he  had  exclusive  possession  and  was 
under  no  restrictions,  and   when   Mr.  Barkworth 
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wanted  to  drive  through  in  his  pony  carriage  he 
and  asked  leave  of  Hoare.  He  would  not  have 
this  in  tiie  case  of  a  mere  agister.  I  submit,  then,  that 
at  the  death  of  the  settior— which  is  the  critical  time 
— he  had  thrown  the  two  portions  into  one,  thus 
changing  the  character  of  the  upper  park  previously 
kept  in  hand ;  and  had  shewn  by  the  way  he  let 
to  Hoare  that  he  did  not  intend  to  occupy  any  part 
with  the  mansion-house.  This  is  sufficient  to  ex<uude 
the  park  from  section  10  (2).  If  the  court  is  against 
me  on  that,  I  submit  that  the  upper  park  alone  was 
oocapied  with  the  mansion  at  the  settior*s  death,  and 
that  we  are  entitied  to  the  rest,  in  the  same  way  that 
where  a  person  with  power  to  lease  for  twenty-one 
vears  grants  a  lease  for  forty,  the  lease  his  been  held 
invalid  only  as  regards  the  excess :  Campbell  v.  Leach, 
AmbL  740 ;  Alexander  v.  Alexander,  2  Yes.  sen.,  at  p. 
644.  As  to  the  waterworks,  the  supply  of  water  is  an 
authorized  improvement  under  section  25  of  the  Act 
of  1882,  and  there  is  nothing  in  that  section  to  limit 
the  authorized  improvements  to  land  not  occupied 
with  the  mansion-house.  Suppose  in  making  the  im- 
provement the  pipes  were  carried  throagh  land 
occupied  with  the  mansion-hoase,  would  that  he  a  con- 
travention of  section  10,  so  that  the  whole  work  would 
be  thrown  away  P  This  is  not  like  the  css^  of  StUher^ 
land  V.  Sutherland,  42  W.  B.  12,  [1893]  3  Oh.  169, 
where  the  easement  consisted  of  a  right  in  the  lessee 
to  drive  all  over  the  park  and  land  usually  occupied 
with  the  principal  mansion-house,  and  the  lease  was 
held  bad  altogether  as  having  been  granted  mala  flde, 
that  is  not  the  case  here.  A  strong  argument  in  our 
favour  is  that  the  farm  is  useless  without  the  supply 
of  waiter.  If  the  agreement  is  held  invalid  we  are 
entitied  to  compensation.  An  agreement  to  gnuit  a 
lease  is  an  agreement  to  grant  a  valid  lease :  aircmks 
V.  S(.  John,  15  W.  E.  678,  L.  R.  2  0.  P.  376.  Mrs. 
Barkworth  committed  a  breach  of  contract  in  not 
obtaining  the  consent  of  the  trustees,  which  it  was 
her  duty  and  not  that  of  the  defendants  to  do,  and 
the  defendants  are  therefore  entitled  to  substantial 
damages  {Daif  v.  Singleton,  48  W.  B.  18,  [1899]  2  Oh. 
320),  or  at  all  events  to  damages  in  respect  of  the 
expienses  incurred :  Bain  v.  FothergiU,  23  W.  B.  261, 
L.  B.  7  H.  L.  158. 

ClauBon  {Eve,  KC,  with  him),  for  Mrs.  Barkworth's 
executrix.— If  the  defendants  bad  applied  for  a  leue 
it  would  only  have  contained  a  qualified  covenant 
for  quiet  enjoyment,  and  they  could  have  claimed  no 
damages  when  the  lease  came  to  an  end.  They  went 
into  possession  without  investigating  the  title  and 
impliedly  accepted  it. 

Micklem,  K.C,  for  J.  B.  Pease,  on  the  counter- 
claim. 

Bolt  replied  on  the  counterclaim. 

Cur.  culv,  vult. 

QmsrFSN  Eady,  J.,  after  stating  the  circum- 
stances, ssid:  Aisuming  that  the  property  com- 
prises a  mansion-house,  pleasure  grounds,  park  and 
other  lands,  the  plainti£Es  object  to  the  validity  of  the 
contract  on  the  ground  that,  having  resard  to  section 
10  of  the  Act  of  1890.  the  tenant  for  life  could  not 
validly  contract  to  grant  the  lease  in  question  without 
the  consent  of  the  trustees  or  an  order  of  the  court 
Neither  of  these  has  been  obtained;  but  the  con- 
tention is  raised  on  behalf  of  the  defendants  that  the 
lease  is  not  forbidden  by  the  section,  because  the 
park  is  not  usually  occupied  with  the  mansion-house, 
and  it  is  said  that  to  bring  the  esse  within  the  seoticm 
it  would  be  necessary  that  the  pleasure  grounds  and 
park  and  other  lands  all  ought  to  be  usually  occupied 
with  the  mansion-house.  On  the  other  hand  it  is 
contended  that  '  '*  usually  occupied    therewith  "  in 
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■eoUon  10  (2)  applies  onlv  to  "  lands  (if  any)  *'  and  not 
to  pleasnrrt  grounds  and  park.  In  my  opinion  the 
latter  is  the  true  cons^otion,  and  I  think  this 
appears  from  the  langnsge  used :  **  Notwithstanding 
anything  contained  in  the  Act  of  1882,  the  prindpu 
mansion-hoose  (if  any)  and  the  pleasure  grounds  and 
park  " — and  then  '*  and  lands  (if  any)  usually  occupied 
therewith  •  •  .''  It  is  to  be  observed  that  the 
ooni  unction  occurs  between  the  first  and  second  as 
well  as  between  the  second  and  third  of  the  nouns» 
and  in  my  opinion,  having  regard  to  the  gram- 
matical context,  "  usually  ocoapied  therewith  ** 
applies  only  to  "  lands  (if  any)."  This  is  in  accord- 
ance «ith  the  repealed  section  15  of  the  Act  of  1882, 
which  provides  that  "  Notwithstanding  anything  in 
this  Act  the  principal  mansion-house  on  any  settled 
land,  and  the  demesnes  thereof,  and  other  lands 
usually  occupied  therewith,  shall  not  be  sold  or  leased 
by  the  tenant  for  life  without  the  consent  of  the 
trustees  of  the  settlement  or  an  order  of  the  court.'' 
The  words  "  demesnes  thereof  '*  were  in  section  10  of 
the  Act  of  1890  expanded  into  the  phrsse  "  pleasure 
grounds  and  park."  Under  the  circumstances,  and 
apart  from  any  question  of  fact  as  to  wheUier  the 
park  was  or  was  not  uiually  occupied  with  the 
mansion-hoase,  I  am  of  opinion  that  the  tenant  for 
life  had  no  right  to  let  it  without  the  consent  of  the 
trustees  or  an  order  of  the  court. 

Then  it  was  contended  on  behalf  of  the  defendant 
lessees  that  the  park  in  question  is  not  a  park  at  all, 
and  that  the  word  as  used  in  the  Settled  Land  Acts 
means  the  ancient  legal  park  known  to  the  common 
law.  It  was  said,  and  truly  said,  that  such  a  park 
required  at  all  events  three  things — ^vert,  venison,  and 
enclosure— and  it  was  said  that  a  grant  of  the  Crown 
or  prescription  was  also  necessary.  Without  conuder- 
ing  the  last  assertioo,  it  is  certainly  clear  that  vert, 
venison,  and  enclosure  are  necessary  to  a  legal 
park. 

In  Sir  CharU»  HovoardU  case,  Cro.  Oar.  59,  where 
the  king,  being  seised  in  fee  of  a  park,  granted 
officium  eustodU  to  Sir  Charles,  and  afterwards  by 
letters  patent  under  the  Great  Seal  granted  away  all 
the  deer  in  the  park,  all  the  judges  and  the  barons  of 
the  Exchequer  met  together  to  determine  the  question 
{inter  alia) "  whether  those  letters  patent  be  a  dissolvinff 
of  the  park,"  and  they  all  agreed  *'  That  the  park  is  weO 
dissolved,  and  shall  be  no  more  accounted  a  park,  all 
the  deer  being  destroyed ;  for  a  park  consisteth  of 
vert  and  venison  and  enclosure,  and  if  it  be  deter- 
mined in  any  of  them  it  is  a  total  disparkiog ;  and 
notwithstanding  the  grant  of  the  office  tlie  owner  may 
well  dispark  it."  But  it  seems  to  me  abundantly 
dear  that  "park"  in  the  Settled  Laud  Aotsisnot 
used  in  the  legal  or  technical  sense,  but  according  to 
its  meaniog  in  common  parlance.^  In  the  Imperii 
Dictionary,  after  defining  '*  park  "  in  the  legal  sense,  a 
seoond  meaning  is  given,  viz.,  "  a  considerable  extent 
of  pasture  and  woodland  surrounding  or  adjoining  a 
msAsion-house,  devoted  to  purposes  of  recreation  or 
enjoyment,  but  chiefly  to  the  support  of  a  herd  of 
deer,  though  sometimes  to  cattle  aad  sheep."  There 
is  also  a  third  meaning  given,  viz.,  ''  any  piece  of 
public  ffround,  generally  in  or  near  a  large  to  ini,  laid 
out  and  cultivated  for  the  sole  purpose  of  pleasure 
and  recreation,  without  any  regard  to  the  size  of  the 
ground  or  the  style  of  the  arrangement." 

It  is  in  the  second  sense  that  the  word  is  used  in 
the  Settled  Lind  Acts.  The  land  here  in  question 
consists  of  a  piece  of  ancient  pasture  of  over  fifty 
acres  with  a  considerable  quantity  of  ornamental 
timber,  and  with  forest  trees  of  an  ornamental 
character  standing  out  in  the  open  and  not  conflued 
to  the  hedgerows  and  of  great  size  ac3ordiag  to  the 
^otographs  aad  the  evidence.    I  have  theraore  no 


doubt  that  this  is  a  park  within  the  meaning  of  the 
Settled  Land  Act*. 

It  will  be  observed  that  sab-seotion  3  of  section  10 
could  not  have  the  effect  of  excluding  property  under 
twenty-five  acres  from  being  called  a  park  unless  th*) 
site  of  the  house  and  the  pleasure  grounds  and  park 
and  lands  usually  occupied  therewitii  did  not  together 
exceed  twcLty-five  acres ;  anything  where  that  limit 
is  exceeded  is,  as  regards  area,  entitled  to  be  called 
a  park. 

If  it  were  necessary  to  determine  whether  the 
upper  and  lower  park  were  occupied  with  the  man- 
sion-house I  should  say  that  they  were.  [His  lord- 
ship reviewed  the  evidence  on  this  point,  and  came  to 
the  conclusion  that  the  settlor  never  let  either  the 
upper  or  the  lower  park,  but  merely  allowed  the  grass 
to  be  fed  off.] 

The  agreement  is  said  to  be  invslid  on  another 
ground — namely,  Ihat  there  is  no  power  to  g^rant  an 
easement  over  the  mansion-house,  and  that  according 
to  the  contract  the  water  supply  from  the  tower  to 
the  farm  and  buildings  is  to  m  continued  free  of  anv 
cost  to  the  tenants  except  that  they  shall  keep  idl 
taps,  joints,  and  pipes  in  repair  above  ground. 

Now,  it  appears  that  when  the  settlor  died  the 
farm  and  la^ds  were  supplied  with  water  from 
wells  and  a  pond.  After  his  death  the  widow,  then 
tenant  for  life,  laid  on  a  water  supply,  from  the  water 
supply  to  the  mansion,  to  a  small  farmhouse  and 
other  parts  of  the  land.  The  mansion  is  supplied  by 
a  large  reservoir,  the  water  being  pumped  by  an 
engine  to  the  top  of  the  tower.  When  the  mansion 
is  not  occupied  the  engine  is  not  at  work,  but  it 
would  be  necessary  to  work  it  if  this  obligation  to 
supply  the  farm  were  to  have  effect.  In  my  opinion 
this  provision  binding  successive  owners  to  keep  the 
engine  working  is  one  that  a  tenant  for  life  is  not 
entitled  to  insert  in  an  agreement.  It  is  true  that 
section  10  of  the  Act  of  1890  does  not  prohibit  the 
granting  of  an  easement,  but  it  was  decided  by  Bomer, 
J.,  in  Sutherland  v.  Sutherland,  42  W.  R.  12.  [1893],  3 
Cn.  169,  194,  that  <*  although  section  10  does  not 
repeat  the  words  in  section  6  (the  leasing  section)  of 
the  Act  of  1882  '  or  any  part  thereof,  or  any  ease- 
ment, right,  or  privilege  of  any  kind  over  or  in 
relation  to  the  same,'  it  has  the  same  operation  and 
effect  as  if  those  words  had  been  repeated."  "  It 
wocdd  indeed,"  said  Bomer,  J.,  "be  absurd  if  a 
tenant  for  life  could  not,  without  the  consent  of  the 
trustees  of  ^e  settlement  or  an  order  of  the  court, 
sell  or  lease  the  mansion-house,  but  could  neverthe- 
less, wittiout  such  consent  or  order,  sell  or  lease  apart 
of  it  or  an  easement  over  it."  On  that  additional 
ground  it  appears  to  me  that  the  agreement  for  a 
lease  is  invaua. 

On  these  grounds  it  follows  that  the  plaintiffs  are 
entitled  to  a  declaration  that  the  agreement  for  a 
lease  is  invalid  as  against  them,  and  to  an  order  for 
delivery  of  possession,  and  for  mesne  profits  on  the 
footing  of  tiie  existing  rent. 

Then  as  to  the  counterclaim.  That  part  of  it 
which  asks  for  specific  performance  against  the 
plaintiffs  by  tiie  granting  of  a  lease  of  c  )urse  fails. 
In  the  edtemative  there  is  a  claim  for  damages  against 
the  executrix  of  the  late  tenant  for  life.  It  is  said 
that  an  agreement  to  grant  a  lease  means  an  agree- 
ment to  grant  a  valid  lease,  and  that  as  by  reason  of 
the  objections  upon  which  the  plaintiffs  have  succeeded 
no  valid  lease  can  now  be  granted,  the  estate  of  the 
late  tenant  for  life  is  Uable.  The  agreement  contains 
no  provisions  for  ^owin^f  a  good  title  by^  the  lessor 
or  for  allowing  investigation  of  title,  and  it  was  said 
that  the  tenant  for  life  ought  to  have  applied  to  the 
trustees  for  their  consent  to  the  agreement,  and  that 
because  this  was  not  done  her  estate  is  liable  in 
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damages,  and  Day  ▼.  SingleUm,  48  W.  B.  18.  [1899] 
2  Oh.  328,  was  reUed  on.  Now  in  Day  v.  Singleton 
what  happened  was  that  the  defendant  indnoed  the 
lessorato  refuse  their  consent  to  the  assignment,  and 
the  plsinti£P,  Uie  porohaser,  thns  lost  his  bargain, 
lindiey,  L.J.,  said  (p.  328),  <'Bat  if  Singleton  oould 
have  got  the  lessor's  consent,  and  wonld  not — still 
more  3  the  refusal  of  that  oonsent  was  procnred  by 
Singleton—Day  would  have  had  a  right  of  aotioa 
for  damaees  against  Singleton  for  a  breach  of  his 
daty  to  obtain  the  leisors'  oonsent,  it  being  in  his 
power  to  obtain  it.'* 

Of  oourse  if  the  consent  conld  not  have  been 
obtained  the  case  would  come  within  Bain  y. 
Fothergill,  23  W.  B.  261,  L.  B.  7  H.  L.  158,  where  it 
was  held  that  the  daoDaffes  must  be  confined  to  the 
expenses  actaally  iacorred. 

Now,  in  the  present  case  it  does  not  appear  that  the 
defendants  ever  asked  for  a  lease.  Tlie  tenant  for 
life  died  twenty-five  days  after  signing  the  agreement 
without  any  application  having  been  made  to  her  for 
the  lease.  If  it  is  a  case  in  which,  as  is  suggested,  the 
trustees  would  have  given  their  consent  if  applied  to 
for  it,  why  should  th^  not  give  it  to  a  leaw  bv  the 
next  tenant  for  lifr  There  was  no  breach  of 
contract  whatever  by  the  tenant  for  life  in 
her  lifetime.  The  defendants  never  stipulated 
for  the  right  to  investigate  her  title,  and  if 
a  lease  had  been  granted  they  wonld  only  have 
had  a  qualified  covenant  for  quiet  enjoyment  on  which 
they  could  not  have  recovered  damages  when  the  lease 
came  to  an  end.  In  my  opinion,  the  defendant, 
executrix  of  the  late  toiant  for  life,  is  nnder  no 
liability  whatever  in  regard  to  the  lease.  It  is  not  a 
case  of  total  failure  of  consideraton,  for  the  tenants 
have  entered  under  the  agreement  and  have  been  in 
occunation  for  nearly  two  years.  The  counterclaim 
wholly  fails  and  must  be  dismissed  with  costs. 

Solicitors,  HugTieSf  Hooker^  <!•  Co, ;  Powell  cfc  Rogers, 
for  E.  B,  Longcro/t,  Havant ;  Colly er-Brutow  &  Co. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  and  [        March  3,  1904. 
Wills  and  Kennedy,  JJ.)      ) 

BEABDSLEY  V,  QlDDINOS.  (a.) 

Food  and  drugs — Practice — InetittUvm  of  prosecution— 
Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict.  c. 
54),  «.  19(1). 

By  sedim  19  (1)  of  the  Food  and  Drugs  Act,  1899,  it 
is  provided :  "  Where  any  article  of  food  or  drug  has 
been  purchased  from  any  person  for  test  purposes,  any 
prosecution  under  the  Sale  of  Food  and  Drugs  Act  in 
respect  of  the  [sale  thereof  shall  not  he  instituted  after 
the  expircUion  of  twenty-eight  days  from  the  time  of 
purchase** 

Held,  ihcU  the  laying  of  the  informatum  was  the 
institution  of  the  prosecution,  and  not  the  service  of  the 
summons* 

On  the  18th  of  July,  1903,  an  information  was  laid 
by  the  appellant,  who  is  an  inspector  under  the  Sale 
of  Food  and  Diugs  Act,  1899,  agaiust  the  respondent, 
who  is  a  farmer  at  Ohalf ont 

The  information  charged  the  respondent  that  on 
the  2drd  of  June,  1903.  Le  unlawfully  sold  to  the 
appellant  milk  which  was  not  of  the  nature,  substance, 

•  See  also  Brooks  v.  Bradshaw,  ante,  p.  13. 

(a.)  Beported  by  Alak  Hoog,  Bsq.,  Barrister- 

at-Law. 


and  quality  of  the  article  demanded  by  the  appellant, 
being  deficient  in  milk  to  the  extent  of  15  per  cent. 

The  summons  on  this  information  was  issued  the 
same  day,  but  it  was  not  served  on  the  respondent 
until  the  22nd  of  July,  1903. 

The  summons  was  returnable  on  the  18th  of  August, 
and  on  that  day  the  objection  was  taken  that  the 
prosecution  had  not  been  instituted  within  the  time 
specified  by  section  19,  sub-section  1,  of  the  Sale  of 
Food  and  Drugs  Act,  1899. 

The  respondent  contended  that  the  service  of  the 
summons  was  the  institution  of  the  prosecution,  and 
that  as  the  summons  was  not  served  until  after  the 
expiration  of  more  than  twenty-eight  days  from  the 
time  of  purchase  the  summons  must  be  dismissed. 

The  appellant  contended  that  the  laying  of  the 
information  was  the  institution  of  the  prosecution, 
and  that  as  that  had  been  done  within  twenty-eight 
days,  the  prosecution  was  instituted  within  due  time. 

The  magistrates  upheld  the  respondent's  contention 
and  dismissed  the  summons,  but  stated  this  case  for 
the  opinion  of  the  court. 

Section  19,  sub-section  1,  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  is  as  follows :  *<  Where  any 
artide  of  food  or  diug  has  been  purchased  from 
any  person  for  test  purposes,  any  proseoution 
under  the  Sale  of  Food  and  Drugs  Act  in  respect  of 
the  sale  thereof,  notwithstanding  anything  contained 
in  section  2  of  the  Sale  of  Food  and  Drags  Act,  1875, 
shall  not  be  instituted  after  the  expiration  of  twenty- 
eight  days  from  the  time  of  purchase.'* 

Randolph,  for  the  appellant. — The  laying  of  the 
information  is  the  institution  of  the  proseoution. 
That  was  clearly  laid  down  in  Thorpe  v.  Priestndll,  45 
W.  B.  223,  [1897]  1  Q.  B.  159,  and  that  decision  there 
governs  this  esse. 

J,  A.  Simon,  for  the  re^ondent.— I  agree  that  as 
a  general  rule  the  prosecution  is  instituted  by  laying 
an  information,  but  before  you  can  say  that,  you  have 
to  look  at  the  general  scheme  of  the  Act.  The 
object  of  the  Act  was  to  give  the  seller  a  chance  of 
submitting  the  incriminated  article  to  his  own 
anal]rsis  if  there  was  to  be  a  prosecution.  If  the 
service  was  to  be  delayed  the  sample  might  have 
become  unfit  for  analysis. 

He  referred  to  Ditcher  v.  Dennison,  11  Moo.  P.  0. 
Oas.  324 ;  a^d  Yates  v.  Reg.,  33  W.  B.  432, 14  Q.  B.D. 
648,  at  p.  661. 

Lord  Ai.yEB8T0NB,  L.C.  J.— In  spite  of  Mr.  Simons* 
able  argument,  I  think  this  appeal  must  be  allowed. 
We  are  asked  to  put  a  l\mited  construction  on 
sotion  19  of  the  Act  of  1899  and  to  say  that 
because  section  10  of  the  Act  of  1879,  which  was 
replaced  by  the  section  now  under  conaideration, 
required  the  service  of  the  summons  within  a  reason- 
able time,  it  ought  to  be  looked  at  in  order  to  see  what 
was  the  intention  of  the  Legislature  in  passing  the 
section ;  and  that  as  it  refers  explicitly  to  the  service 
of  the  summons,  the  present  section  when  it  sp^tks 
of  the  institution  of  the  proiecution  must  mean  that 
the  service  of  the  summons  is  the  institution  of  the 
proseoution.  That  is  a  dangerous  argumt^nf ,  because 
it  is  open  to  the  answer  that  by  the  alteration  in  the 
language  used  it  was  intended  t^  repeal  the  old 
section,  and  to  alter  the  time  from  which  i  he  pfriod 
is  to  run  from  tbe  service  to  the  issue  of  the  summons. 
Now,  the  words  used  in  this  sotion  are  general  words, 
V  z.,  a  **  prosecution  shall  not  be  instituted  after  the 
expiration  of  twenty-eight  days  from  the  time  of 
purchase.*'  Now,  the  laying  of  an  information  and 
the  issue  of  a  summons  is  the  well-known  way  of 
commencing  a  prosecution,  and  it  would  require 
direct   language   to   enable   us   to   hold    that   the 
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words  iiistitation  of  a  proseoation  did  not  mean  the 
layinff  of  an  infonnation.  I  think  this  appeal  most 
therefore  be  allowed. 

Wills,  J.—I  agree.  I  think  it  impossible  to  oolleot 
from  the  language  of  section  19  whether  it  was  really 
meant  to  oontinne  the  old  proceeding  or  not,  and 
that  being  so  we  have  nothing  to  do  bat  to  follow  the 
words  of  uie  present  Act,  which  are  quite  dear.  The 
commencement  of  a  prosecution  means  the  com- 
mencement of  tbe  proceedings  by  which  a  person  is 
brought  before  the  court,  and  there  is  nothing  in  tbis 
section  which  indicates  a  contrary  intention.  The 
case  of  Diicher  ▼.  Dennieon,  which  has  heea  referred 
to,  depended  on  the  peculiarity  of  the  proceedings  in 
the  ecclesiastical  court. 

KsursvDY,  J. — I  sgree.  Nothing  that  has  been 
urged  upon  us  seems  to  me  to  justify  us  in  treating 
the  words  of  this  section  differently  from  the  sense 
which  has  been  given  to  them  more  than  once  before. 
The  institution  of  a  prosecution  has  always  been  taken 
as  regards  criminal  law  to  mean  the  commencement 
of  tbe  proceedings,  and  not  the  service  of  the 
summons.  In  the  cases  on  the  Criminal  Law  Act, 
1885,  it  has  been  clearly  laid  down  that  it  is  sufficient 
if  the  information  is  laid  within  the  specified  time, 
and  tbe  laying  of  the  information,  therefore,  is  the 
institution  of  the  prosecution. 

Appeal  allowed. 

Solicitors  for  appellant,   B.  B.    WheaUey,  Son,  & 
Daniel,  for  CruUwell,  Daniel,  &  CruUweUe,  Frome* 

Solicitor  for  respondent,  T.  J.  Bouiter,  for  E,  B, 
TiUey,  Bath. 


K.  B.  Div.      I 
(Channell,  J.)  | 


Feb.  22,  23,  1904. 


Walkbbs,  Winsbb,  &  Hanson  v.  Shaw  &  Go.  (a.) 

Sale  of  goods — Quality  not  in  accordance  with  sample — 
Bight  of  buyer  to  reject — Custom  limiting  right — 
Validity  of  custom— Sale  of  Goods  Act,  1893  (66  <fc  57 
Tict.  e.  76),  ss.  15,  55. 

A  custom  limiting  the  rigid  of  the  buyer  in  a  sale  by 
sample  to  refect  the  goods  on  the  ground  that  the  bulk  is 
net  in  accordance  with  the  sample,  to  cases  where  the 
difference  is  excessive  and  unreasonable,  and  was  so  found 
by  arbitration  under  the  contract,  is  good  in  law,  and  is 
not  void  for  unreasonableness  or  uncertainty,  or  on  the 
ground  that  it  contradicts  the  written  contract. 

Award  stated  in  the  form  of  a  special  case  pursuant 
to  aeotion  7  (&)  of  the  Arbitration  Act,  1899,  between 
the  plaintiffs,  who  are  grain  merchants,  carrying  on 
business  in  London,  and  the  defendants,  who  are  grain 
merchants,  carrying  on  business  in  HulL 

By  a  contract  in  writing  dated  the  1st  of  October, 
1902,  the  plaintiffs  agreed  to  sell,  and  the  defendants 
agreed  to  buy,  a  quantity  of  about  500  tons  of  St. 
Malo  barley,  at  time  of  shipnoent  to  be  about  as  per 
sample  373  for  shipment  in  October,  1902,  at  238.  per 
o«?t.  free  on  board  including  freight  and  assurance  to 
Hall,  Grimsbf ,  or  Qoole,  the  destination  to  be  given 
when  the  ship  was  ready  to  sail. 

Amongst  the  further  terms  of  the  contract  it  was 
provided  Uiat  any  shipment  in  partial  execution  of  the 
contract  is  to  be  deemed  and  accepted  as  if  made 

(a.)  Eeported  by  Alan  Hoog,  Esq.,  Barrister-at- 
Law. 


under  a  separate  contract,  that  there  should  be  no 
implied  condition  that  the  goods  were  free  from 
latent  defect,  that  anj  payment  should  be  by  net  cash 
in  London  for  invoice  amount  on  presentation  of, 
and  in  exchange  for,  bill  of  lading  and  policy  of 
insurance,  and  that  any  dispute  should  be  left 
to  arbitration  in  London  in  the  usual  way. 

Tbe  plaintiffs  chartered  the  steamship  F(yrmby  for 
the  execution  of  tbe  contract,  and  in  pursuance 
of  and  in  partial  execution  of  the  contract 
caused  to  be  shipped  from  St.  Male  414  tons,  17cwt., 
2qrs.,  and  4lb8.  oy  the  steamship  Formby,  and  duly 
appropriated  such  shipment  to  the  contract. 

On  the  8tb  of  October,  after  the  vessel  was 
partially  loaded,  the  defendants,  having  previously 
requested  and  received  from  St.  Malo  a  bmk  sample 
of  the  barley  shipped  by  telegram,  requested 
the  plaintiffs  to  stop  the  shipment,  alleging  that 
the  bulk  sample  differed  from  the  selling  sample, 
to  which  telegram  the  plaintiffs  repUtd  that  they 
were  unable  to  stop  the  shipment. 

The  Formby  arrived  at  Hull  on  the  13th  of  October, 
1902,  but  the  defendants  refused  to  accept  the 
barley,  and  the  matter  was  thereupon  submitted  to 
arbitration. 

The  arbitrator,  after  hearing  the  evidence  on  both 
sides,  fouod  that  by  the  custom  and  usage  of  the 
London  com  trade  applicable  to  the  sale  of  oarley  or 
other  grain  on  contracts  employed  in  the  form  em- 
ployed in  this  case,  a  buyer  was  not  entitled  to  reject 
for  difference  or  variation  in  quality  unless  the  same 
is  excessive  or  unreasonable,  and  is  so  found  by 
arbitration  under  the  contract.  This  had  been  the 
custom  in  the  com  trade  in  London  for  a  very  long 
period,  and  it  has  been  adopted  as  one  of  terms  of 
the  forms  of  contract  for  sale  of  barley  and  other 
grain  since  its  incorporation  in  1886,  which  forms  were 
now  largely  used  not  only  in  th6  United  Kingdom 
but  also  throughout  the  British  colonies  or  possessions 
and  on  the  continent  of  Earoi)eand  in  America  and  else- 
where. The  words  inserted  in  the  said  forms  of  con- 
tract are  **  difference  in  quality  shall  not  entitle  the 
buyers  to  reject  except  under  the  award  of  arbitrators 
or  the  committee  of  appeal  as  the  case  may  be  " ;  a 
similar  rule  has  been  adopted  bv  the  Com  Trade 
Associations  of  Liverpool  and  Hall,  as  a  rule  in  forms 
of  contract  issued  by  the  associations. 

He  also  found  that  the  barley  shipped  per  Formby, 
although  somewhat  inferior  to  the  sale  sample  in 
qifdity,  and  in  this  respect  not  "  as  about  as  per 
sample,"  so  as  to  entitle  the  sellers  to  insist  on 
payment  of  the  full  contract  ptice  without  any 
allowance,  was  commercially  within  the  contract  and 
the  inferiority  was  not  excessive  or  unreasonable,  nor 
was  it  so  great  as  to  amount  to  a  difference  in 
description. 

The  question  for  the  opinion  of  the  court  was 
whether  the  above-named  custom  was  good  in  law. 

ScnUton,  K.C.,  and  Loehnis  for  the  plaintiffs. 

Carver,  K.C,  and  Leek,  for  the  defendants. 

Toe  arguments  sufficiently  appear  from  the  judg- 
ment. 

OHAimELL,  J.— I  think  the  points  of  difficulty  that 
arise  in  Uiis  case  are  mainly  those  which  always  ari#e 
when  one  tribunal  has  to  review  the  decision  of 
another  tribunal,  and  has  not  the  same  jurisdiction  to 

?o  into  the  whole  matter  as  it  was  gone  into^  below. 
,  sitting  here,  have  merely  power  to  review  the 
decirions  of  these  arbitrators  so  far  as  they  deal  with 
questions  of  law;  questions  of  fact  are  still  for 
the  arbitrators,  notwithstanding  the  alteration,  so 
far  as  it  is  an  alteration,  in  the  recent  Arbitration 
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Act*  Tbe  form  in  wbich  tke  outtom  Ima  beea 
ionnd  by  tbe  arbitrator  al«o  raUes  a  little  difficulty, 
Tbe  cuBtotn  tbat  he  finds  ii  that  in  tba  L>ndon  c^fn 
trade— tbe  cuatom  and  usage  of  ib©  London  com 
trade  applicable  to  the  ealft  of  barley  or  otber  gr&io 
products  in  the  form  employed  in  tbia  case*  The 
form  employed  in  thia  cai^e  i&  a  contract  to  piuohase 
barley  to  be  sbipped  in  Harre  at  a  coat,  freight  and 
loiurauee  price,  with  a  clause  providing  ttiat  all 
diiputea  ahall  be  settled  by  arbitration,  without  any 
clause,  »ucb  as  is  stited  to  be  put  into  the  forma  of 
eontraot  jsetiled  by  tbe  Corn  Tritde  Aisociation, 
tbat  the  difference  in  quality  shall  oot  entitle 
the  buyer*  to  reject  except  under  tbe  award  of 
arbitrators  or  the  committee  of  appeal.  Now,  the 
arbitrator  says  that  in  such  a  ocntract  there  is 
a  custom  that  the  bufer  is  not  entitled  to  reject 
for  differenc**  or  variation  to  quality  unless  the 
gftme  i&  excestire  or  unreasonable,  and  is  so  found 
under  the  contract.  Now  I  should  have  come  to  th^ 
conclusion  tbat  this  ouitom  wat  unreaaoDahle  but  for 
the  qu  ill  £  cation  ''  unless  the  same  is  exceasi^e  or 
unreasonable.*'  I  think  the  tme  Tiew  i^  what  I  put 
in  argumeot— viZi,  that  you  have  not  aright  to  reject 
merely  for  difference  or  variation  in  qnafity  provided 
that  difference  or  variation  in  qaality  can  be  met  by 
an  allowance  in  tbe  price,  but  if  the  variation  ia  such 
that  the  goods  tendered  are  not  available  for  the 
purpose  for  which  in  fact  they  were  bought,  then 
that  variation  would  be  an  unreasonable  vari»tion, 
and  one  which  a  buyer  would  not  be  oompctled  to 
take  merely  at  an  allowance  in  the  price.  If  that  is 
tbe  cnstom  X  do  not  see  why  it  should  not  be  given 
effect  to  in  law*  The  law  upon  sale  under  such  contracts 
ii,  of  cotifse,  fttsreotyped  in  the  Sgile  of  G^^ods  Act,  and 
the  two  sections  I  have  referred  to  deal  with  the  matter, 
the  15th  and  oath.  Section  15*  sub -section  2,  says 
tbat  in  tbe  case  of  a  contract  for  sale  by  sample  there 
lA  an  implied  condition ;  tbat  there  is  not  uier^-ly  a 
warranty,  but  there  is  a  ooudition]  and  therefore 
the  buyer  may  reject  if  the  thing  tendered  ts  not 
in  acoordanoe  with  the  quality.  But  then  the 
55 tb  section  says  that  where  auy  right,  duty,  or 
liability  would  arise  under  a  contract  of  sale  by  im* 
plication  of  law— that,  I  think,  claarly  includef  this 
case — it  may  be  negatived  {inkr  alia)  by  tbe  usAge  if 
tbe  usage  be  such  as  to  bind  both  parties  to  the  con- 
tract. Consequently  there  may  be  a  usage  which 
would  prevent  tbU  implied  condition  arising,  and  alter 
i*;  from  being  a  condition  into  haiug  a  mere  warranty* 
Upon  that  if  there  were  no  arbitration  clanae,  damages 
Qould  be  recovered^  If  there  is  an  arbitration  clause r 
of  course  the  matter  would  be  settled  by  the  arbitrnitor 
giving  an  allowance.  Therefore ^  provided  that  th^re 
is  a  valid  and  effective  usage  in  law,  this  implied 
condition  as  a  condition  is  gone.  It  is  then  said  tbat 
this  CUB  torn  is  b;id,  firstly,  bee  i  use  it  contradicts  th^ 
written  contract*  If  it  did,  of  coune  effect  wo  aid 
not  be  given  to  it  Bnt  I  think  that  that  is  answered  by 
what  was  pointed  out  by  couns€*l^viz„  that  this  cnstom 
is  in  fact  imported  into  a  large  number  of  contracts 
in  this  trade,  and  tbat  when  it  lij  then  nobody  contends 
that  the  contract  cannot  be  given  effi^ct  to,  or  that 
it  makes  the  contract  ins#*nsible*  Therefore  I  do  not 
think  that  it  can  be  said  that  tbia  cnstom  ia  so 
inoonsiBtent  with  the  terms  of  the  contract  th%t  it 
uannot  b'^  givea  effect  to.  If  it  went  the  leagtb  of 
laying  * '  Tou  thall  have  no  remedy  for  any  variation 
io  the  quality  contracted  for/*  tbat  would  beunretitoii- 
able,  and  would  absolutely  alter  the  natnre  of  t^e 
oou tract.  But  tbat  is  not  the  custom.  Tbe  custom 
simply  is  tbat  yon  may  take  it  with  a  variation  in  the 
price,  and  provided  there  is  a  limit  to  the  custam  in 
the  way  that  I  think  there  is  by  the  words  ^*  uulesi 
the  iftme  is  exc^siive  or  unreasonable/*  I  do  not  see 


tbat    tbat    is    inoonsiftent    with    tbe   written  ot)iir-| 
tracti 

The  point  whether  it  is  reascmable  is  verv  nearly  the 
same  as  that  wbicb  I  have  beesi  dealing  with  already. 
The  suggestion  is— and  it  is  obvioai-^tbat  if  you  hi¥« 
not  got  something  of  tbia  sort  in  writing  it  is  not  fair 
between  the  parties,  because  one  party  has  the  option 
to  reji»ot  when  it  i  a  to  hia  Interest  to  do  so  by  the 
market  price  having  fallen,  and  he  has  also  got  the 
option  to  keep  it  when  the  price  has  gone  tbe  otb^r 
way,  notwithatandiog  the  variation.  It  is  i&id, 
and  I  think  with  aom©  truth,  tbat  it  ia  reason- 
able to  have  a  cuetom  wbicb  virill  prevent  the 
rejection  being  claimed  on  the  ground  of  a 
variation  which  does  not  aff^t  the  purpose 
for  wbicb  the  buyer  want  a  to  use  the  goods  but  ouly 
jnstly  affects  the  price  which  he  is  to  pay  for  it,  I( 
the  custom  is  so  limited  it  aeems  to  me  it  cannot  be 
said  to  be  unreasonable.  It  is  also  said  that  it  is  ua- 
reasonable  because  it  is  uncertain,  because  it  Is  s 
custom  which  may  depend  upon  the  idiosyncrasiei 
of  the  arbitrator.  But  reasonableness,  as  was  p»ointfld 
out  by  oonnsel,  is  a  thiog  wbich  has  to  be  ooasidered 
in  very  many  points  arising  in  law,  and  there  is  no 
standard  of  reason  able  o  ess  except  that  which  a  jtiry, 
wbich  ia  the  usual  tribunal  dealing  with  stioh  m»tt(!rs. 
may  think  to  be  reasonable,  and  juries  certiiiily  bavs 
idi  *syncrasies,  sometimes  very  remarkable  ones,  quits 
as  much  as  arbitrators,  and  I  think  it  very  likely  that 
jnlges  have  also  ;  so  tbat  when  the  reaaonableness,  ai 
in  the  esse  ot  a  custom,  is  for  the  judge  and  not  for 
tbe  jury,  there  may  be  a  g^eat  variation  of  opinion 
according  to  what  may  be  called  the  idioiyncraiies  of 
the  judge.  I  think,  therefore,  that  the  faot  that  thk 
custjm  in  its  opt  ration  depends  upon  what  the 
tribunal  wbicb  has  to  di?al  with  it  thinks  to  he 
reasonable,  does  not  maka  it  uncertain  in  law  so  tbat 
it  cannot  have  any  effect  given  to  it.  That,  thers' 
fore,  disposes  of  the  three  poiota  upon  which  it  was 
contended  b/  ooiniel  tb^t  this  cuftom  cannot  bi 
given  frffect  to, 

[Hia  lordihip  then  considered  tbe  qnestion  whether 
the  custom  existed  in  fact,  and  held  tbat,  though  he 
would  not  have  come  to  the  same  conclusion  himself, 
he  could  not  see  hia  way  to  interfere  with  tbe  fi.admg 
by  tbe  arbitrator  tbat  the  custom  did  exist*] 

Judgment  for  pla  in  UJt;    Ua^t€to  app&d* 

Sah'citoTs  for  the  plaintiffs,  Ptitchard  ^  Bota* 

Solicitors  for  the  defendants,  LowUh  d^  Cu* 
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OotiYt  Of  ftyyeaU 

From  E.  B.  Diy.  \ 

(Oollins,  M.R.,  and  Stirling  and  >  Nor.  10. 

Matbew,  L. JJ.)  j 

BvANS  V.  Cook. 
Lancashibb  and  Tobkshibb  Insubanob  Oo. 
(Limited).  Thibd  Pabties.  (a.) 

Master  and  servant — Employers*  liability^Acddent — 
Compensation — Indemnity—Contractor  and  suh'con^ 
tractor — Right  to  sue — 1Vorkmen*s  OompenscUion  Act, 
1897  (60  d:  61  Vict.  c.  31),  s.  1,  suh-secHon  3  ;  s.  4. 

A  contractor  for  the  construction  of  a  building  entered 
into  a  contract  with  a  sub-contractor  whereby  the  latter 
agreed  to  execute  mtrt  of  the  work,  A  wormian  in  the 
employment  of  the  sub-contraetor  uhm  injured  by  an 
accident  while  est  work  on  the  building,  and  became  en- 
titled to  compensation  under  the  WorkmerCs  Compensa- 
tion Ad,  1897.  He  claimed  compensation  under  section 
4  of  the  Act  from  the  contractor,  who  agreed  to  pay  him 
a  certain  weekly  sum  during  incapacity.  The  sub-con- 
tractor was  no  party  to  this  agreement.  Hie  contractor 
claimed  to  be  indemnified  by  the  sub-contractor  under 
section  4  in  respect  of  his  liability  to  the  workman,  and 
brought  an  action  in  the  High  Court  to  enforce  the 
indemnity.  The  sub-contractor  contended  that  the  in- 
demnity could  only  be  enforced  by  means  of  an  arbitra- 
tion under  the  Act. 

Held,  that,  as  the  amount  of  the  weekly  payment  to  the 
workman  had  been  settled  by  agreement,  ami  there  had 
been  no  arbitration  proceedings  to  settle  the  amount,  the 
action  was  maintainable. 

Appeal  from  the  judgment  of  Wills,  J.,  at  the  trial 
of  the  action. 

Ilie  plaintiff  was  the  contractor  for  the  construction 
of  a  bnildiog,  and  he  had  made  a  sub-contract  with 
the  defendant  whereby  the  latter  undertook  to 
execute  the  whole  of  the  plastering  work  in  the  build- 
ing. In  July,  1901,  a  workman  in  the  employment  of 
the  defendant,  while  engaged  on  the  plastenng  work 
of  the  buildiiiff,  was  injured  by  an  accident,  and 
became  entitled  to  compensation  under  the  Work- 
men's Oompensation  Act,  1897.  Notice  of  the 
aoddent  was  given  both  to  the  plaintiff  and  to  the 
defendMit,  and  the  plaintiff  entered  into  an  agree- 
ment with  the  workman— the  defendant  being  no 
pa^  to  it— to  pay  him  half  his  average  weekly 
eamiogs  as  compensation  during  incapacity.  A 
year  i^erwards,  in  consequence  of  the  decision 
of  the  House  of  Lords  in  Cooper  v.  Wright,  51  W.  B. 
12,  [1902]  A.  C  302,  the  plaintiff  claimed  indemnity 
from  the  defendant  under  section  4  of  the  Workmen's 
Compeofation  Act,  1897,  and  brought  this  action  in 
tbe  High  Court  daiming  to  recoyer  the  moneys  already 
paid  to  tbe  workman  to  tbe  date  of  the  writ,  further 
•urns  which  the  plaintiff  might  pay  to  the  date  of  the 
judgment,  and  a  declaration  that  the  defendant  was 
liable  to  indemnify  him  in  respect  of  future  payments. 
The  defendant,  who  had  a  policy  of  insurance  with  the 
lAncashire  and  Yorkshire  Iniurance  Co.  against 
lt%bility  to  which  he  might  be  subject  under  the 
Workmen's  Compeniation  Aot,  1897,  served  a  third- 
party  notice  upon  the  insurance  company  claiming  to 
be  indemnified  by  them  in  respect  of  the  plaintiff's  daim. 
The  insurance  company  entered  an  appearaoce,  and 
contended  th«t  the  plaintiff  was  not  entitled  to  sue 
the  defendant  upon  the  indemnity,  but  could  only 
recover  in  respect  thereof  by  taking  proceedings  for 
arbitration  under  the  Workmen's  Compensation  Act, 

fa.)  Beporled  by  W.  P.  Babry,  Esq.,  Barrister- 
at-Law, 


1897.  It  was  admitted  that  if  the  defendant  was 
liable  to  the  plaintiff,  the  insurance  company  were 
liable  to  indemnify  the  defendant. 

Wills,  J.,  held  that  the  action  was  maintainable, 
and  he  gave  judgment  for  the  plaintiff  against  the 
defendant  for  the  sums  claimed,  coming  to  tbe  con- 
clusion that  the  sum  agreed  upon  was  properly  pay- 
able to  the  workman,  and  he  made  a  declaration  that 
the  defendant  was  liable  thenceforth  to  pay  to  the 
plaintiff  such  sums  as  the  plaintiff  misrht  be  liable  to 
pay  to  the  workman  under  the  Act  in  respect  of 
the  acddent,  and  he  gave  judgment  for  the  defendant 
against  the  insurance  company  for  the  above  suois. 

The  insurance  company  and  the  defendant  at  tiieir 
request  appealed. 

Hugo  Young,  K.C.,  and  J".  2>.  Crawford,  for  the 
insurance  company.— The  plaintiff  is  not  entitled  to 
sue  the  defendant  upon  the  indemnity  given  to  him 
by  section  4  of  the  Workmen's  Compensation  Aot, 

1897.  The  scheme  of  the  Act  is  that  every  claim 
under  it  shall  be  settled  by  arbitration.  By  section  1 , 
sub-section  3,  "  if  any  question  arises  in  any  proceed- 
ings under  this  Act  as  to  the  liability  to  pay  com- 
pensation under  this  Aot,  •  .  .  or  as  to  the  amount 
or  duration  of  compensation  under  this  Act,"  it  shall 
be  settled  by  arbitration  in  accordance  witii  the  Act. 
The  claim  for  indenmity  arises  under  the  Act,  because 
it  is  ^ven  by  section  4,  and  the  proceedings  to  enforce 
that  mdemnity  are  proceedings  under  the  Act.  Bules 
19,  20,  and  23  of  the  Workmen's  Compensation  Bules, 

1898,  deal  with  the  case  of  a  person  claiming 
indemnity  under  either  section  4  or  section  6  of  the 
Aot,  and  they  require  the  indemnity  to  be  dumed  in 
the  arbitration  proceedings.  Further,  the  agreement 
here  is  not  such  an  agreement  as  is  contemplated  by 
section  1,  sub-section  3,  of  the  Act.  The  agreement 
there  contemplated  is  an  agreement  to  which  all 
persons  Uable  are  parties  or  assent,  so  that  all 
liabilities  may  be  setUed  once  for  all,  and  it  does  not 
include  an  agreement  to  which  the  workman's 
employer  is  no  party.  The  agreement  not  coming 
wit^iin  the  Act,  the  plaintiff  cannot  Claim  indemnity 
under  section  4  in  respect  of  payments  made  to  the 
workman  under  it.  Again,  by  clause  1  of  Schedule  I. 
to  the  Act,  a  weekly  payment  may  be  reviewed  bv  an 
arbitration  under  the  Act.  It  cannot  have  Deen 
intended  to  allow  a  sum  fixed  by  a  judge  of  the 
Hiffh  Court  or  a  jury  to  be  reviewed  by  an  arbitrator 
under  the  Aot.  An  arbitrator  can  only  review  a  sum 
fixed  by  arbitration.  This  shows  that  all  questions 
as  to  liability  to  pay  compensation  and  the  amount 
thereof,  including  any  question  of  indemnitv  under 
the  Act,  are  intendei  to  be  settled  by  arbitration. 

They  referred  upon  this  point  to  Crossfield  &  Sons 
V.  Tanian,  48  W.  B.  609.  [1900]  2  Q  B.  629. 

COLLIKS,  M.B. — In  my  opinion  these  appeals  faiL 
A  great  deal  of  ingenuity  has  been  shown  by  the 
learned  counsel  who  argued  the  case  for  the  third 
parties  to  try  and  find  out  something  in  the  Work- 
man's Compensation  Act,  1897,  which  is  not  there. 
By  section  4  of  the  Act  a  workman  who  is  injured  by 
an  accident  arising  out  of  and  in  the  course  of  his 
employment  may  take  his  remedy  against  the  under- 
takers, though  he  is  employed  by  a  sub-contractor 
and  not  directly  by  the  undeirtakers ;  and  the  section 
gives  the  undertakers  a  right  of  indemnity  over 
against  any  other  person  who  would  be  liable  inde- 
pendently of  that  section.  The  workman  in  the 
present  case  elected  to  claim  asaiost  the  plaintiff^ 
who  was  the  contractor  for  the  erection  of  the 
building,  and  therefore  came  within  the  term  **  under- 
takers,'' and  by  agreement  between  the  plaintiff  and 
the  workman  me  former  paid  to  the  latter  a  sum  per 
week  equal  to  half  his  average   weekly   earnings* 
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That  agreement  was  oome  to  independently  of  the 
defendant.    At  that  time  it  was  not  realized  that  a 
contractor  had  any  right  of  indemnity  under  section  4 
over  against  a  sub-contractor,  and  accordingly  no 
steps  were  taken  by  the  plaintiff  at  that  time  to  daim 
indemnity   from  the   defendant.      In    May,    1902, 
the   House  of  Lords,  in  Coover  v.  Wright,  decided 
that    a    sub-contractor    mignt   be    an    undertaker 
within  the  Act  and  liable  as  such,  and  that  therefore 
the  contractor  would    have   a  r^ht   to   indemnity 
over   against  the  sub-contractor  in  respect  of  the 
amount   of   compensation   moneys.      The   plaintiff 
thereupon  took  steps  to  assert  tiiat  liability  in  the 
defendant  to  indemnify  him,  and  brought  an  action 
in  the  High  Court,  ana  the  insurance  company  were 
brought  in  by  the  defendant  as  third  parties  upon  the 
ground  that  they  were  liable  to  indemnify  him  under 
a  policy  of  insurance.    The  whole  matter  was  gone 
into  before  Wills,  J.,  who  considered  every  circum- 
stance bearing  upon  the  question,  and  he  arrived  at 
the  amount  of  tne  indenmity  to  which  the  plaintiff 
was  entitled  as  against  the  defendant.    The  third 
parties  insist  that  the  whole  pt  the  proceedings  were 
misconceived,  upon  the  ground  that  under  the  Work- 
men's Compensation  Act,  1897,  it  is  not  competent  for 
an  undertaker,  who  has  come  under  an  obligation  to 
pay  compensation  to  a  workman  in  respect  of  an 
accident  for  which  another  person  is  liable  to  pay 
compenaation,'to  put  in  suit  his  right  to  indemnity 
over  M^ainst  that  o^er  person,  except  in  accordance 
with  the  procedure  provided  by  the  Act    The  onus  of 
making  tnat  out  rests  upon  the  person  who  asserts 
it    In  my  opinion  the  insurance  company  are  not 
within  measurable  distance  of  making  that  out.    The 
provisions  of  the  Act  show  that  the  scheme  for  the 
assessment  of  compensation  to  an  injured  workman  is 
that  the  amount  shall  be  fixed  by  arbitration  where  no 
agreement  as  to  the  amount  is  arrived  at.    But  there 
is  no  provision  which  shows  that  the  right  of  the 
undertaker  as  against  the  person  who  is  liable  to 
indemnify  him  must  in  all  cases  be  settled  by  arbitra- 
tion under  the  Act.    The  obvious  reasons  for  providing 
that,   in   the  absence  of   an  agreement,  uie  claim 
of  a  workman  for  compensation  shall  be  settled  by 
arbitration  under  the  Act  have  no  application  to  a 
daim  for  indemnity  by  an  undertaker,  where  the 
persons  concerned  may  be  and  probably  are  in  a  good 
pecuniary  position.    This  latter  inquiry  begins  after 
the  workman  ia  out  of  the  case.    The  provisions  of 
section  4  are  for  the  benefit  of  the  workman,  in  order 
to  give  him  a  ri^ht  against  the  undertaker — ^the  con- 
tractor— ^where  ne  is  in  the  employment  of  a  sub- 
contractor.   When  the  compensation  payable  to  the 
man  is  agreed  upon,  the  matter  is  done  with,  and  the 
only  question  that  remains  is  as  to  the  right  of  the 
undertaker  to  indemnity  over.    There  is  no  reason 
why  this  latter  daim  should  be  dedded  by  arbitration. 
There  is  no  provision  in  the  Act  to  that  effect.    The 
main  provision  which  hss  been  relied  upon  is  section  1. 
sub-section  3.    That  sub-section  provides  that  "if 
any  question  arises  in  any  proceedings  under  this  Act 
as  to  t^e  liability  to  pay  compensation  under  this  Act 
(including  any  question  as  to  whether  the  employment 
is  one  to  whidi  this  Act  applies),  or  as  to  the  amount 
or  duration  of  compensation  under  this  Act,  the  ques- 
tion, if  not  settled  by  agreement,  shall,  subject  to  the 
proviiions  of  the  first  sdiedule  to  this  Act,  be  settled 
by  arbitration  in  accordance  with  the  second  schedule 
to  this  Act."     That  obliges  me  to  see  what  is  the 
meiyiing  of  the  words  "  the  b'ability  to  pay  compen- 
sation under  this  Act.'*    The  meaning  of  those  words 
is  made  dear  by  sub-section  1  of  the  same  section, 
which  makes  an  employer  "liable  to  pay  oompeosation 
in  accordance  with  the  first  schedule  to  this  Act"  to  a 
workman  in  his  employment  who  is  injured  by  im 


accident  arising  out  of  and  in  the  conne  of  the 
employment.  Therefore  sub-section  3  is  dealing  with 
the  direct  obligation  of  the  employer  to  pay  com- 
pensation to  his  workman.  Then  comes  section  4, 
which  contains  nothing  in  its  terms  to  show  that  the 
right  bf  the  contractor  to  an  indemnity  must  be 
determined  by  arbitration.  Various  rules  in  the 
Workmen's  Compensation  Boles,  1898,  have  been 
relied  upon.  Bule  19  is  first  of  all  relied  upon.  That 
rule  deals  with  a  case  in  which  arbitration  proceedings 
to  recover  compensation  are  taken  bv  a  workman,  and 
it  provides  that  where  the  respondeat  claims  to  be 
entitled  under  section  4  or  section  6  of  the  Act  or 
otherwiie  to  indemnity  over  against  any  person  not  a 
party  to  the  arbitration,  he  must,  five  dear  days 
before  the  day  fixed  for  the  arbitration,  file  a  notice 
of  his  daim,  and  he  must  serve  the  notice  on  the 
person  against  whom  the  daim  is  made;  and  by 
rule  20  if  the  person  so  served  desires  to  dispute  the 
daim  in  the  arbitration  as  against  the  respondent,  he 
must  appear  on  the  day  fixed  for  the  arbitration ;  and 
in  default  of  his  doing  so  he  shall  be  deemed  to  admit 
the  validity  of  any  award  made  against  the  re- 
spondent. Those  provisions  are  applicable  where 
proceedings  are  token  by  a  workman  for  the  assess- 
ment of  compensation  by  arbitration,  and  the  re- 
spondent has  a  claim  for  indemnity  over ;  and  they 
are  fnuned  for  the  purpose  of  havine  those  questions 
determined  once  for  all  between  au  parties  in  the 
arbitration,  so  that  the  person  again»t  whom  in- 
demnity is  claimed  shall  not  be  allowed  subsequently 
to  dispute  the  right  of  the  workmau  to  bd  paid  com- 
pensation. It  does  not,  however,  touch  the  case 
where  Uiere  is  an  agreement,  as  in  the  present  case, 
come  to  between  the  workman  and  the  plaintiff  to 
pay  compensation,  and  where  arbitration  is  not 
required.  It  would  require  an  express  provision  in 
the  Act  to  take  away  the  right  in  such  a  case  to  sue 
at  law  for  the  indemnity.  There  is  nothing  in  the 
Act  to  that  effect.  It  is  unnecessary  to  go  through 
aJl  the  other  argumente  adduced,  which  are  all 
founded  upon  the  suggested  construction  of  section  1, 
sub-section  3,  which  I  have  held  to  be  untenable.  In 
my  opioion  the  appeals  must  be  dismissed^ 

SmtLiNa,  L.J. — I  am  of  the  same  opinion.  The 
plaintiff  is  an  "undertaker"  within  the  meaning  of 
section  4  of  the  Workmen's  Compensation  Act,  1897. 
The  defendant  is  a  contractor  with  the  plaintiff  for 
the  execution  of  part  of  the  work  which  the  plaintiff 
has  contracted  to  carry  out.  While  the  work  was 
being  carried  on  a  workman  in  the  employment  of 
the  defendant  met  with  an  accident,  and  under  section 
4  of  the  Act  he  applied  to  the  plaintiff  for  compensa- 
tion. The  amount  of  the  compensation  was  agreed  up3n 
between  the  plaintiff  and  ^e  workman,  without  any 
arbitration  proceedings,  the  defendant  being  no  party 
to  the  agreement.  The  plaintiff  no  w  brings  an  actioa 
in  the  High  Court  daimmg  an  indemnity  against  the 
defendant  in  respect  of  the  sums  pajrable  to  the 
workman  under  the  agreement.  That  indemnity  is 
expressly  given  by  section  4,  because  the  defendant, 
in  whose  employment  the  workmau  was  and  who  «ra9 
a  sub-contractor,  would  have  heen.  liable  to  pay  com* 
pensation  independently  of  the  section.  The  rignt  of 
lodemnity,  therefore,  accrued  to  the  plaintiff  as 
against  the  defendant.  There  is  nothing  said  in  the 
section  as  to  how  that  right  of  iodemnity  is  to  be 
enforced ;  and  therefore,  unless  there  is  something  in 
the  Act  to  the  contrary,  tbe  plaintiff  is  entttl«*a  to 
sue  in  the  High  Court  What  is  relitd  upon  as  exdud* 
ing  the  right  of  the  plaintiff  to  sue  in  the  High  Court 
is  section  1,  sub-section  3.  It  is  said  that  the  ques- 
tion has  arisen  as  to  the  liability  to  pay  or  as  to  the 
amount  of  compensation  under  the  Act.     But  there 
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if  no  qaeitioii  here  between  the  workman  and  the 
ondertaker,  the  plaintiff.  That  question  hae  been 
settled  by  agreement  between  them,  It  if  then  said 
that  this  is  not  snoh  an  agreement  as  is  contemplated 
by  the  Act.  It  is  said  that  the  agreement  most  be 
one  which  binds  the  workman,  the  undertaker,  and 
the  employer,  and,  I  suppose,  any  other  person  who 
may  be  liable  toindemmfy  the  employer.  I  faQ  to  see 
any  snch  proyision  in  the  Act.  The  agreement  was 
oome  to  between  the  workman  and  the  undertaker 
who  was  liable  to  pay  him  compensation.  It  would 
be  hard  upon  a  workman  if  he  could  not  make  an 
agreement  with  the  undertaker,  from  whom  he  was 
claiming  compensation,  without  getting  his  employer's 
sanction.  There  is  no  hardship  or  injustice  upon  tbe 
employer  in  this.  His  remedy  is  under  Schedule  I., 
clause  12,  of  the  Act.  If  the  defendant  is  ditsatiafted 
with  the  amount  of  the  compensation  agreed  upon, 
his  remedy  is  to  apply  to  have  the  amount  agreed 
to  be  pafd  by  the  plaintiff  to  the  workman  reviewed 
under  clause  12  of  Schedule  I.,  and  then  the  only 
sum  which  he  will  be  compelled  to  pi^  will  be  the 
sum  so  settled  upon  that  arbitration.  The  judgment 
of  the  learned  judge  at  the  trial  was  framed  upon 
that  view  of  tiie  Act,  and  it  leaves  the  defendant 
free  to  take  proceediogs  under  clause  12  to  have  the 
amount  reviewed,  and  if  he  is  successful  in  that  his 
liability  would  be  as  then  settled. 

Mathiw,  L.J.~I  am  of  the  same  opinion.  It 
seems  to  me  to  be  quite  dear  that  the  compensation 
mentioned  in  section  1,  sub-section  3,  of  the  Act  refers 
to  compensation  payable  to  the  workman,  and  doei 
not  touch  the  question  of  the  indemnity  to  which  the 
undertaker,  who  has  paid  the  workman,  is  entitled  to 
under  section  4.  Here  the  plaintiff  became  liable  to 
pay  compensation  to  the  workman,  and  the  amount  of 
that  compensation  was  arrived  at  by  agreement 
between  the  plaintiff  and  the  workman.  Section  4 
thereupon  came  into  operation  and  the  plaintiff  be- 
came entitled  under  it  to  an  indemnity  from  his  sub- 
contractor. There  it  nothing  in  that  section  or  in  any 
other  part  of  the  Act  which  excludes  the  plaintiff  from 
suing  m  the  ffigh  Oourt  to  enforce  that  indemnity. 
The  right  to  anmdemni^  is  siven  by  the  Act,  and 
the  plaintiff  cm  assert  that  right  in  the  ordinary  way. 
Further,  I  cannot  agree  with  the  contention  that 
this  agreement  is  not  within  the  Act  because  the 
defendant  eitiier  was  not  a  party  to  it,  or  did  not  con- 
sent to  it 

Appeal  di$mi$sed» 

Solicitors  for  the  plaintiff,  Wynne-Baxter  &  Keeble, 

Solicitors  for  the  defendant.  Field,  Roseoe,  &  Co,, 
lot  DowBon  <fc  Wright,  Nottingham. 

Solicitors  for  the  third  ptrties,  Pritchard,  EnglefieJd, 
Jb  Co. 


Nov.  8. 


From  K  B.  Div.  ] 

(Collins,  M.B.,  and  StirUng  and  > 

Mathew,  L.JJ.)  ) 

In  re  RiCHARD  AND  GREAT  WESTERN  RAILWAY 
Co.  (a.) 
Bailway'-MineraU'-Lying  under  and  near  railway^ 

Compemation  for  preventing  working  of  minemU — 

Interest^BaUwayi  Clauses  Act,  1846  (8  <£?  9  Vict.  c. 

20).  f.  78. 

Where  a  mine  owner  gives  notice  to  a  railway  company, 
under  sedicn  78  of  the  Bailways  Clauses  Act,  1845,  of 
his  intention  to  work  the  minerals  lying  under  or  near  the 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
La  V. 


railway,  and  the  railway  eompany  give  a  counter^notice 
to  the  mine  owner  that  the  working  of  the  minerals  will 
he  likely  to  damage  the  works  of  the  railway,  and  that 
they  are  willing  to  make  compensation  for  preventing  the 
working  of  the  minerals,  and  the  question  of  the  amount 
of  compensation  is  referred  to  arbitration,  the  arbitrator 
hcu  no  power  to  award  interest  upon  the  compensation 
money  from  the  date  of  the  counter-notice  to  the  date  of 
the  award. 

Appeal  from  the  judgment  of  ChanneU,  J.,  upon  an 
awara  of  an  umpire  stated  in  the  form  of  a  special 
case. 

Philip  Bichard  was  the  lesiee  for  a  term  of  years  of 
the  veins  and  seams  of  coal  expending  under  the 
railway  of  the  Great  Western  Railway  Oo. 

Bichard  having  given  to  the  railwav  company  notice 
in  writing  of  his  intention  to  work  the  coal  adjacent 
to  and  under  the  railway,  the  railway  company  gave 
a  counter-notice  to  Bichard  stating  that  the  working 
of  the  coal  would  be  likely  to  damage  the  works  of 
the  railway,  and  that  they  were  willing  to  make 
compensation  for  the  preventing  the  working  of  the 
coal. 

The  matter  of  the  compensation  to  be  paid  by  the 
railway  company  was  refvrred  to  arbitration. 

The  arbitrator  made  his  award  for  the  sum  of 
£14,654  5s.  lOd.  as  compensation,  luid  he  further 
awarded  that  the  railway  company  should  pay  to 
Riohtfd  the  sum  of  £2,795  13s.  dd.  as  and  for 
interest  upon  the  Sidd  sum  of  £14,654  58.  lOd.  from 
the  date  of  the  counter-notice  to  the  d^^te  of  the 
award. 

The  question  for  the  opinion  of  the  court  was 
whether  the  umpire  had  any  jurisdiction  to  award 
interest  as  above. 

ChanneU,  J.,  said  that  he  was  inclined  to  think 
that  ioterest  could  be  awarded  directly,  but  that  even 
if  it  could  not,  the  amount  of  the  interest  could  be 
taken  into  consideration  as  entering  into  the  calcula- 
tion of  the  sum  to  be  awarded  as  compensation  for 
depriving  the  mine  owner  of  his  right  to  work  the 
minerals  as  from  the  date  of  the  counter  notice.  He 
therefore  held  that  Richard  was  entitled  to  the  sum 
of  £2,795  Idf.  3d. 

The  railway  company  appealed. 

Cripps,  K.C;  and  Ernest  Moon,  K.C.  (Hotuard 
Wrignt  with  them),  for  the  railway  compwiy.— The 
principle  laid  down  in  Birch  v.  Joy,  3  H.  L.  C.  565, 
that  a  purchaser  in  possession  of  an  estate,  reoeivioff 
the  rentf,  is  liable  to  pay  interest  on  the  unpaid 
purchase-money,  only  applies  to  a  case  of  vendor  and 
purchaser.  Where  a  mine  owner  is  prevented  from 
working  his  coal  under  or  adjacent  to  a  railway  by  a 
counter-notice  given  under  section  78  of  the  Railways 
Clauses  Aot,  1845,  there  is  no  purchase  of  tbe  coal 
by  the  railway  company :  Great  Northern  Railway  Co. 
V.  Inland  Revenue  Commissioners,  49  W.  R.  261; 
[1901]  1  K.  B.  416;  BwUfaand  Merthyr  Dare  Steam 
Collieries  v.  Pontypridd  Waterioorks  Co.,  52  W.  R.  193, 
[190S]  A.  C.  426.  The  sum  payable  to  the  mine- 
owner  under  sections  78,  81,  and  82  of  the  Act  of 
1845  is  by  way  of  compensation  for  preventing  him 
from  working  his  mines.  Interest  cannot  be  payable 
upon  that  compensation  until  the  amount  has  been 
fixed  and  default  has  been  made  in  payment. 
The  decision  of  Buckley,  J.,  in  Fletcher  v. 
Lancashire  and  Yorkshire  Railway  Co.,  50  W.  B.  423, 
[1902]  1  Ch.  901,  turned  upon  a  special  Act,  which 
required  the  railway  company  to  purchase  the 
minerals  within  a  certain  distance  of  the  railway, 
which  the  mine  oimer  was  prevented  from  working, 
and  the  minends  so  paia  lor  were  to  vest  in 
the  railway  company.  That  case  was  not  decided 
under  the  Railways  Clauses  Act,  1845,  and  has  there- 
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fore  no  applioation.  Interest,  therefore,  ia  not  payable 
on  the  amount  awarded  for  compensation  before  the 
date  of  the  award. 

They  also  referred  to  Caledonian  Bailway  Co.  ▼. 
Carmichad,  L.  E.  2  H.  L.  So.  56. 

Abel  ThmuM.  K.C.,  and  8.  T.  Evans,  K.C  {George 
Cavt^  K.CfVnih  them),  for  the  claimant. — Whether 
there  has  bem  a  sale  and  purchase  of  the  minerals  or 
not,  intcorest  is  payable  on  the  amount  of  the  com- 
pensation money  from  the  date  when  the  mine  owner 
was  prevented  from  working  them,  in  accordance 
with  the  equitable  principle  laid  down  in  Birch  y. 
Joy.  The  principle  applies  where  a  body  under 
statutory  powers  requires  a  landowner  to  abstain 
from  using  his  land.  Fletcher  v.  Lancaehire  and 
Yorkshire  Bailway  Co,  is  a  strong  authority  in  support 
of  this  view.  The  arbitrator  had,  therefore,  jurisdiction 
to  award  interest  from  the  date  of  the  counter-notice. 

Moon,  K.C.,  replied. 

Oolliks,  M.B. — ^The  question  in  this  appeal  is 
whether  the  arbitrator  is  entitled  to  allow  a  sum  for 
interest  in  addition  to  the  sum  allowed  for  compensa- 
tion under  section  78  and  the  following  sections  of  the 
Railways  Glauses  Act,  1845.  The  case  is  susceptible  of 
a  comparatiTely  short  judgment,  because,  in  my 
opinion,  it  is  really  concluded  by  two  decisions  in  the 
House  of  Lords.  The  facts  are  that  the  mineral 
owner  gave  the  railway  company  notice  under  section 
78  of  the  Railways  Clauses  Act,  1845,  of  his  intention 
to  work  the  coal  lying  under  or  near  the  railway. 
That  notice  iet  in  the  right  of  the  railway  company 
to  give  a  counter-notice,  which  had  the  effect  of  pre- 
Tentiug  the  working  of  the  coal  subject  to  the  pay- 
ment of  compensation  for  such  prevention.  That 
raised  a  question  of  compensation  and  nothing  else, 
and  the  question  is  whether  the  arbitrator  is  eotitled 
to  award  a  sum  for  interest  on  the  amount  fixed  as 
compensation.  The  counter-notice  did  not  create  the 
relation  of  vendor  and  purchaser.  It  merely  gave 
rise  to  a  claim  for  compensation  under  the  machinery 
of  the  Act.  The  first  of  the  two  cases  in  the  House  of 
Lords  is  Caledonian  Bailway  Co.  v.  Carmichatl,  the 
head-note  in  which,  so  far  as  material,  is  as  follows : 
<<  A  sheriff's  jury,  awarding  compensation  to  a  land- 
owner against  a  railway  company  in  1864,  found  that 
so  far  back  as  1852  he  was  entitled  to  £5,272,  saying, 
however,  nothing  as  to  interest.  The  court  below 
added  to  the  principal  som  twelve  years'  interest.  Their 
order  reversed.  Per  Lord  Westbury:  Interest  can 
be  demanded  only  in  virtue  of  a  contract,  or  where 
the  principal  money  has  beea  wrongfully  withheld." 
The  other  case  is  that  of  BwlJfa  and  Merthyr  Dare 
Steam  Collieries  v.  Pontypridd  Waterworks  Co.^  and 
the  bead-note  there  is  as  follows :  *'  Owners  of  coal 
mine  under  and  near  waterworks  crave  the  undertakers 
notice  under  section  22  of  the  Waterworks  Clauses 
Act,  1847,  that  they  intended  to  work  the  coaL  The 
undertakers  replied  by  a  counter-notice  requiring  the 
mine  owners  not  to  work  and  statins  their  wiUing- 
ness  to  make  oompensation.  In  an  an>itration  under 
the  Act  and  the  Lands  Clauses  Acts  to  assess  the 
compensation,  the  mine  owners  gave  evideuoe  to 
prove  that  coal  rose  in  value  after  the  date  of  the 
counter-notice.  Held,  that  there  was  no  pnrchase  of 
the  coal  or  transfer  of  the  property  in  the  coal ;  that 
the  inquiry  was  not  what  was  the  value  of  the  coal 
at  the  date  of  the  counter-notice,  but  what  would 
the  coal  owners,  if  tbey  had  not  heem  prohibited, 
have  made  out  of  the  coal  during  the  time  it  would 
have  taken  them  to  get  it ;  and  that  the  evidence  was 
admissible."  Taking  those  two  decisions  togetiber 
the  case  comes  to  this :  The  matter  to  he  determined 
by  the  arbitrator  is,  not  what  is  the  price  to  be  paid 
as  upon  a  sale  of  the  coal,  but  what  is  the  sum  to  be 


paid  as  compensation  for  preventing  the  mine  owner 
m>m  working  the  coal,  and  there  is  no  contract, 
express  or  implied,  to  pay  interest,  nor  is  there  any 
breach  of  du^  on  the  part  of  the  railway  company 
in  not  paying  the  compensation  money  over  in  a 
reasonable  time.  If  any  claim  for  interest  can  arise* 
it  can  only  be  after  the  amount  of  compensation  bad 
been  ascertained.  The  case  of  Fletcher  v.  Lancashire 
and  Yorkshire  Bailway  Co.,  before  Buckley,  J.,  which 
was  reHed  upon  by  the  daimaot,  turned  upon  a 
private  Act  of  Parliament  whioh  constituted  the 
transaction  a  sale  of  the  mineralf,  the  oompensation 
beinff  the  price  payable  for  them,  and  therefore  it 
was  held,  on  the  ordinary  principle  with  reference  to 
vendor  and  purchaser,  that  the  obligation  to  pay 
interest  arose.  In  the  present  case  neither  of  the 
circumstances  mentioned  by  Lord  Westbury  in 
Caledonian  Bailway  Co.  v.  Carmichad  exist.  There  • 
is  no  contract,  express  or  implied,  to  pay  interest, 
nor  is  there  a  wrongful  withhc^ding  of  the  principal 
sum  and  non-payment  of  it  on  the  day  when  it 
ought  to  have  been  paid.  The  arbitrator,  therefore, 
had  no  jurisdiction  to  award  interest,  and  the  appeal 
of  the  railway  company  must  succeed. 

Stiblino.  L.J. — I  am  of  the  same  opinion,  and 
have  very  little  to  add.  Ic  is  contended  on  behalf  of 
the  claimant  that  the  principle  laid  down  in  Birch  v. 
Joy  applies,  and  that  mterest  on  the  amount  of  the 
compensation  can  be  awarded  as  from  the  date  of  the 
counter-notice  by  the  railway  company.  That  case, 
however,  was  decided  with  reference  to  the  rights  of 
the  vendor  and  purchaier  of  an  estate  under  an 
ordinary  contract  of  purchase  and  sale.  The  case  of 
Fletcher  v.  Lancashire  and  Yorkshire  Bailway  Co.  was 
decided  by  Buckley,  J.,  upon  the  terms  of  a  special 
Act  of  Pttrliament,  and  not  upon  the  Railways  Clauses 
Act,  1845,  and  in  that  case  the  learned  judg^i  c^me  to 
the  conclusion,  upon  the  terms  of  that  special  statute, 
that  the  relation  of  vendor  and  purchaser  existed 
between  the  mine  owner  who  was  prevented  from 
working  the  minerals  and  the  railway  company,  and 
that  therefore  the  principle  of  Birch  v.  Joy  applied. 
In  the  present  case  the  relation  of  vendor  and 
purchaser  does  not  exist.  That  was  expressly  decided 
in  two  cases,  both  of  which  are  binding  upon  ai. 
The  first  is  Great  Northern  Bailway  Co,  v.  Inland 
Bevenue  Commissioners,  in  this  court,  and  the  other  is 
the  more  recent  case  of  Bwllfa  and  Mtrthyr  Dart 
Steam  Collieries  v.  Pontypridd  Waterworks  Co,,  in  the 
House  of  Lords.  This  latter  case  was  a  decision  upon 
the  Waterworks  Clauses  Aot,  1847,  which  contains  a 

Provision  identical  with  those  in  the  Railways 
lauses  Act,  1845.  The  House  of  Lords  held  that 
those  provisions  did  not  establish  tbe  relation  of 
vendor  and  purchaser  between  the  mine  owners  and 
the  waterworks  company.  The  Lord  Chancellor 
said :  "  It  was  not  a  purchase  of  the  coal,  nor  is  it 
analogous  to  a  purchase  of  the  coal."  Lord  Mac- 
naghten  said:  '*The  counter-notice  by  the  under- 
takers following  a  notice  of  the  mine  owners  und-r 
section  22  does  not  operate  to  make  a  c  mtract  or  to 
transfer  property.  It  is  not  even  a  step  tovrardsa 
contract  or  a  step  tov^ards  expropriation.  The  under- 
takers acquire  no  propcoiiy  in  the  minerals.  The 
property  remains  where  it  was.  The  mine  owner  is 
pronibitf>d  from  working,  and  the  undertakers  are 
bound  to  make  full  compentation.  That  is  all."  For 
these  reason!  it  seems  to  me  that  the  ground  upon 
which  it  sought  to  support  the  claim  for  interest  failsi 
and  the  appMl  must  be  allowed. 

Mathsw,  L.J.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  railway  company,  B.  B,  Nelson, 

Solicitors  for  the  claimant,  Ponti/ex,  Hewitt,  &  Pitt* 
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From  E.  B.  Div.  ) 

(YaoghaQ  WiUiams,  Bomer,  and  [     July  28,  1904. 
Cozeos-Hardy,  L. JJ.)  ) 

In  re  The  Ohuboh  Patbonaob  Tbubt. 

LaTTEIE  V,  ATTOBNEY-GBZrEBAL.  (a.) 

Advowsan — Chanty —  Will —  Trutit  to  present  fit  and 
pioM  person, 

A  charitable  trust  can  be  created  of  an  advowson  as  of 
oilier  dvil  property,  but  such  a  charitable  trust  must  be 
for  the  benefit  of  the  public  or  a  class  of  the  public^  and 
cannot  be  implied  from  a  direction  to  choose  JU  and  proper 
persons^  such  being  the  duty  imposed  by  law  upon  every 
oumer  of  an  advowson. 

Decision  of  Buokley,  J.,  52  W.  R.  106  [1904]  1  Ch. 
41,  affirmed. 

This  was  an  appeal  from  a  decision  of  Baokley,  J. 
(reported  52  W.  B.  106,  [1904]  1  Ch.  41). 

The  tmstees  of  the  Ohuroh  Patronage  Trust  applied 
by  summons  under  seotion  6  of  ti^e  Mortmain  and 
Charitable  Uses  Act,  1891  (54  &  55  Vict.  c.  73),  that  the 
court  might  sanction  their  retaining  the  advowson  of 
the  vicarage  of  the  church  at  Battesford,  otherwise 
Battisford,  coming  to  them  under  a  codicil  to  the  will 
of  Louisa  Woodcock  and  a  sabsequent  deed  of  appoint- 
ment. The  application  was  maae  on  the  assumption 
that  the  adyowson  had  been  thereby  assured  "  to  or 
the  benefit  of  a  charitable  use  "  withm  the  meanung  of 
section  5  of  the  Mortmain  Act,  1891. 

By  the  codicil  in  question,  wlddh  was  dated  the 
18th  of  April,  1902,  the  testatrix  devised  the  advowson 
to  such  uses  as  her  three  sisters  or  the  survivor  of 
them  '*  shall  within  twenty-one  years  from  the  date  of 
my  decease  appoint  for  the  purpose  of  carrying  out 
the  express  wish  of  my  late  husband  that  the  said 
advowson  should  be  made  over  to  and  vested  in  the 
Church  Patronage  Trust  Society  by  all  lawful  means, 
but  if  the  said  society  decline  to  accept  the  said 
patronage,  the  said  advowson  and  perpetual  presenta- 
tion sh^  belong  to  my  said  three  sisters  as  joint 
tenants  in  fee  simple." 

The  testatrix  died  on  the  14th  of  Mfty,  1902. 

The  sisters  of  ttie  testatrix  exercised  the  power  of 
appomtment  given  to  them  by  the  codicil  by  a  def>d 
dated  the  14th  of  February,  1903.  whereby  the 
advowson  was  appointed  and  confirmed  unto  and  to 
the  use  of  the  trostees  of  the  Church  Patronage  Trust, 
their  heirs  and  assigns.  And  it  was  thereby  agreed 
that  the  trustees  and  the  persons  deriving  tide  under 
them  should  stand  possened  of  the  advowson  upon 
the  trusts  aud  subject  to  the  powers,  so  far  as  applic- 
able, comprised  in  and  forming  the  ninth  schedule  to 
an  indenture  of  the  21st  of  December,  1871. 

The  last-mentioned  indenture  was  the  trust  deed  of 
the  Church  Patronage  Trust. 

The  trusts  contained  in  the  ninth  schedule  were,  so 
far  as  ttif^y  Mre  material,  as  follow : 

'*  1.  Upon  trust  that  from  time  to  time,  as  often  as 
the  said  vicarage  and  parish  church  of  — -  shall 
become  vacant  by  the  death,  resignation,  deprivation, 
or  cession  of  tlie  incumbent  or  otherwise,  the  trustees 
for  the  time  being  of  these  presents  do  and  shall 
nominate,  appoint,  and  present  to  the  same  vicarage 
smd  parish  diuroh  such  fit  and  pious  person  of  godly 
life  and  conversation,  being  in  holy  orders,  capable  of 
aooeptinff  and  holding  the  same,  as  the  trustees  for 
the  time  oeing  of  these  presents,  or  the  major  part  in 
number  of  them,  shall  oetermioe  upon.    .    .    .'* 

**2.  Pirovided  always  that  it  shall  not  be  any 
objection  to  tiie  person  who  may  be  appointed  at  any 
time  to  supply  the  vacancy  for  the  time  being  of  the 


(a.)  Beported  by  J.  L  Stibliko,  Esq.,  Barrister- 
at-Law* 


said  vicarage  and  parish  church  that  he  is  one  of  the 
trustees  for  the  time  being  of  these  presents." 

''  3.  •  .  •  So  that  ue  number  of  five  trustees, 
three  of  whom  at  least  shall  be  clergymen  of  the 
Established  Church,  may  ^m  time  to  time,  as  far  as 
ciroam^tances  will  admit,  be  kept  up." 

"4.  That  only  such  persons  shall  be  eligible  for  the 
offioe  of  trustees  as  shall  be,  or  shall  be  well  known 
or  re  uted  to  be,  of  godly  life  and  conversation,  and 
shall  profess  themselves  members  of  the  Established 
Church  of  England,  and  shall  be  known  to  be 
zealoasly  attached  to  the  great  principles  of  the 
reformed  faith  contained  in  the  Liturgy  and  Articles 
of  the  said  Established  Church." 

Baokley,  J.,  held  that  there  was  no  trust  expressed 
other  them  such  as  was  involved  in  the  duty  of  the 
owner  of  an  advowson.  Consequently  the  gift  did 
not  constitute  a  charitable  trust  and  the  summons 
fsdled,  the  case  not  coming  within  the  Mortmain  and 
Charitable  Uses  Act,  1891. 

The  trustees  of  the  Church  Patronage  Trust 
appealed. 

Levett,  K.C.,  and  Barlow,  for  the  appellants.— This 
trust  provides  that  suitable  persons  shall  be  presented 
to  the  advowson,  and  that  a  certain  number  of  the 
persons  who  are  to  have  the  power  of  choice  are  to  be 
clergymen,  so  that  a  good  choice  is  doubly  ensured.  It 
is  submitted  that  a  trust  of  this  kind  is  charitable  as 
being  for  the  benefit  of  religion.  It  is  plain  that  an 
advowson  may  be  g^ven  on  a  good  charitable  trust  for 
the  benefit  of  the  inhabitants  of  a  particular  pftrish : 
In  re  8t.  Stephen,  Coleman-street,  36  W.  E.  837,  39 
Ch.  D.  492.  But  the  only  benefit  that  the  inhabitants 
of  the  parish  get  in  such  a  case  is  precisely  what  is 
given  by  this  aeed — viz.,  the  ensuring  of  the  choice  of 
a  proper  person  as  their  minister.  The  trust  is  also 
charitable  within  the  decision  of  the  Court  of  Appeal 
in  In  re  Hunter,  45  W.  E.  610,  [1897]  2  Ch.  105,  as 
being  a  trust  to  advance  a  particular  set  of  doctrines. 
The  persons  to  be  presented  under  this  trust  must  be 
« zealously  attached  to  the  great  principles  of  the 
reformed  faitiL"  Though  the  judgment  of  Bomer, 
J.,  in  In  re  Hunter,  45  W.  B.  344,  [1897]  1  Ch.  518. 
was  restored  by  the  House  of  Lords  in  Hunter  v. 
Attomey-Oeneral,  47  W.  B.  673,  [1899]  A.  C.  309,  the 
decision  of  the  Court  of  Appeal  on  this  point  was  not 
affected. 

CommisBioners  of  Income  Tax  v.  PemBel,  [1891] 
A.  C.  531,  40  W,  B.  Dig.  217 ;  Attorney-General 
V.  Scott,  1  Ves.  sen.  412 ;  Foley  v.  Attomey-Cfenerdl, 
7  Bro.  P.  C.  249,  were  also  cited. 

R,  J.  Parker  {Sir  R.  B.  Finlay,  A.Q.,  with  him), 
for  the  Attorney-Genera!.— The  Attorney-General 
is  as  a  rule  interested  in  supporting  a  charitable 
trust,  but  as  tiiere  is  no  one  here  to  ar^e  the 
contrary,  he  feels  it  his  duty  to  place  this  view 
before  the  court  So  f ar  as  lui  aavowson  is  civil 
property  it  can  be  made  the  subject  of  a  trust,  and  the 
trust  of  an  advowson  for  the  benefit  of  the  inhabitants 
of  a  parish  is  a  good  charitable  trust.  But  it  is  a 
good  charitable  trust  only  so  far  as  the  advowson  is 
civil  property.  The  inhabitants  of  a  parish  in  such  a 
case  get  the  benefit  of  something  more  than  the  com- 
mon law  duty  which  is  imposed  on  trustees  to  appoint 
fit  and  proper  persons.  They  get  the  benefit  of  the 
peconiary  value  of  the  advowson.  This  is  borne  out 
by  the  Bale  of  Advowsoos  Act,  1856  (19  &  20  Yict  c 
50),  which  authorizes  the  sale  of  advowsons  held  on 
trust  for  inhabitants,  ratepayers,  freeholders,  or  other 
persons  forming  a  numerous  class.  But  there  can  be 
no  charitable  trust  of  the  ecclesiastical  duties  attached 
to  the  advowson.  It  is  the  duty  of  all  patrons  to 
appoint  fit  and  proper  persons,  and  trusts  which  merely 
provide  for  the  p^ormance  of  that  duty  cannot  be 
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said  to  be  charitable :  Lewis  on  Perpetuities  (ed. 
1843),  pp.  695,  696.  It  is  farther  submitted  that  a 
trust  to  be  a  good  charitable  trust  must  be  for  the 
benefit  of  some  person  or  body  of  persons,  but  here 
there  is  no  cestui  que  trust  at  all. 

Vaughan  Hawkins,  for  the  Official  Truitee  of 
OharitaUe  Lands. — ^There  is  no  decision  on  this  point 
which  is  binding  on  tiie  court.  If  this  trust  is 
diaritaUe,  it  can  only  be  supported  as  a  method  of 
securing  a  better  choice  of  incumbents. 

He  cited  Duke  on  Charitable  Uses  (ed.  1805),  p.  137. 

Levettt  K,C.,  replied. 

Yatjohan  Williams,  L.J.~I  thiok  that  this  appeal 
faOs,  and  that  the  judgment  of  Buckley,  J.,  must  be 
affirmed.  I  suppose  some  people,  cynicalljr  minded, 
take  a  positive  pleasure  in  results  of  law  which  really 
are  a  litUe  grotesque  when  looked  at  in  relation  to  the 
history  of  t^e  subject-matter  with  which  one  has  to 
desH ;  but  when  you  start  with  a  constitutional  arrange- 
ment whidti  is  part  of  the  constitution  of  the  nation, 
and  which  really  lays  down  a  rule  that  is  not  consistent 
with  the  origin  of  the  subject-matter  you  have  to  deal 
with,  one  cannot  be  surprised  that  there  is  some  little 
difficulty  in  coming  to  a  conclusion  with  reference  to 
the  law ;  but  I  dare  sajr  that  the  outcome  of  aU  this 
is,  as  Mr.  Parker  has  said,  that  practicaUy  you  arrive 
at  a  better  state  of  things  than  you  would  have  done 
if  you  had  made  your  constitutional  law  accord  with 
the  origin  of  the  particular  subject-matter.  One 
cannot  doubt  that  in  its  origin  the  church  view  of  the 
right  of  presentation  hanuonized  better  with  the 
particular  subject-matter  that  was  in  view,  than  the 
property  view  which  was  afterwards  adopted. 
Although  this  may  lead  to  some  difficulty  in  refer- 
ence to  cases  which  may  arise  at  law,  or  even  occa- 
sionally to  some  grotesque  results,  I  dare  say  that 
this  all  works  out  for  the  best.  At  all  events,  what 
we  have  to  decide  in  this  case  is  this :  We  have  a 
disposition  in  this  case  by  will  which  clearly  would  be 
invalid  as  being  against  the  law  regarding  per- 
petuities unless  it  can  be  brought  within  me  exception 
m  favour  of  charitable  trusts;  and,  therefore,  the 
whole  question  is  whether  in  this  particular  case  the 
diraositions  by  the  will  of  the  testatrix  are  such  as  to 
fall  within  uie  exception  in  favour  of  charitable 
trusts.  I  do  not  think  it  would  serve  any  useful 
purpose  in  the  judgment  which  I  am  now  giving 
to  repeat  at  length  the  provisions  of  the  testatrix's 
will.  They  are  all  sufficiently  set  out  in  the 
report  of  this  case  in  [1904]  1  Cb.,  p.  41,  but 
I  think  it  will  be  convenient  to  add  to  that  a 
portion  of  clause  3,  which  is  not  set  out  in  the  report. 
[His  lordship  read  clause  3,  and  continued:]  Tne 
question  arises  whether  there  is  a  trust  created  which 
ought  to  be  held  not  invalid  as  regards  the  law 
against  perpetuity  by  reason  of  its  coming  within  the 
exception  m  favour  of  charitable  trusts.  When 
Buckley,  J.,  was  dealing  with  this  matter  in  his 
judgment  as  r^>orted  on  p.  49  he  said,  speakbig  of 
this  deed  which  was  executed  on  the  21st  of  Decem- 
ber, 1871:  "So  far,  therefore,  I  have  a  deed  of 
appointment  which  I  must  read  into  the  codicil,  and 
the  joint  effect  of  the  two  is  that  the  testatrix  has 
devised  to  the  persons  who  thus  become  appointees. 
They  are  to  hold  upon  the  trusts  set  forth  in  tne  ninth 
schedule  to  the  de^  of  1871.  I  am  unable  to  find  in 
the  first  clause  of  that  schedule  any  direotion  to  do 
anything  further  or  other  than  what  the  owner  of 
any  advowson  is  bound  to  do.  He  ouffht  to 
present  a  fit  and  pious  person  of  godly  life,  who  is  in 
holy  orders,  and  capable  of  holding  the  living.*' 
There  the  learned  judge  is  repeating  the  words  as 
they  appear  iu  the  clause  whidi  is  supposed  to  create 


the  trust:  ''There  is  no  trust  expressed  other  than 
such  as  is  involved  in  the  duty  m  any  owner  of  an 
advowson."  Then  Buckley.  J.,  says:  "If  I  turn  to 
dause  4  of  the  schedule  I  find  there  is  a  definition  or 
iodication  of  the  dass  of  persons  who  are  to  be 
trustees.  Assuming,  although  I  do  not  think  it  ia 
the  case,  that  I  comd  evolve  from  that  description  of 
the  character  of  the  trusts  that  they  are  bound  to 
appoint  a  person  of  ike  particular  religious  persuasion 
which  is  pointed  out  by  that  clause,  I  do  not  find  that 
any  dass  of  thought  in  the  Established  Church  of 
Bogland  is  there  defined  or  pointed  to.  The  trustees 
are  simply  to  be  persons  of  godly  life,  members  of  tbe 
Established  Ohu^  of  Enghind,  and  attached  to  the 

Erindples  of  the  reformed  faith  contained  iu  the 
liturgy  and  Artides  of  the  Established  Church.*' 
So  far  I  entirdy  agree  with  every  word  that  Buckley, 
J.,  said.  I  want  now  at  this  point  to  say  a  word 
upon  that  part  of  dause  3  whidi  I  have  already 
referred  to,  "  So  tJiat  the  number  of  five  trustees* 
three  of  whom  at  least  shall  be  der^men  of  the 
Established  Church,  may  from  time  to  time  as  far  at 
drcumstances  will  admit  be  kept  up,"  because 
counsel  for  the  appellants  rdied  upon  that  also 
as  being  a  provision  which  was  put  in  for 
the  express  purpose,  in  the  view  of  the 
testatrix,  of  bettering  the  choice  of  the  parson 
to  be  presented,  that  is,  bettering  it  according  to  her 
view  as  being  more  likdy  to  result  in  the  sdection 
of  a  good  parson  because  the  majority  of  those  who 
were  to  make  the  appointment  were  to  be  dergymen 
of  the  Church  of  England. 

Now  one  has  to  consider  whether  this  is  a  charitable 
trust  within  the  meaniog  of  the  word  when  used  with 
reference  to  the  exception  in  favour  of  charitable 
trusts.  The  first  thing  to  point  out  is  that  this  is  not 
a  case  where  the  testatrix,  or  the  creator  of  a  fund, 
has  brought  into  the  fund  any  property  or  money,  as 
to  which  she  declares  new  tonsts.  All  that  she  is 
doing  by  means  of  her  will  is  to  dedare  the  trusts  in 
respect  of  the  advowson— that  is  to  say,  to  declare  in 
respect  of  the  advowson  that  the  parson  appointed 
shall  have  the  qualifications  which  have  been  set  forth, 
but  when  one  looks  at  those  qualifications  to  see  what 
the^  are,  one  finds  they  are  only  the  qoalifioatioDS 
which  are  required,  independently  of  the  dedaiation 
of  the  trusts,  to  be  observed  by  every  patron  when  he 
is  presenting  to  a  living.  Theraore,  in  the  first 
instance,  there  seems  to  be,  as  Buckley,  J.,  has 
pointed  out,  a  very  strong  reason  why  this  should  not 
be  hdd  to  be  a  diaritaUe  trust  within  the  meaning  of 
the  words  " charitable  trust"  with  reference  to  the 
law  of  perpetuities.  There  is  nothing  voluntarily 
done  by  the  testatrix  at  all  to  enhance  or  inorease 
the  obug4iiQns  which  exist  on  the  patron  for  the 
time  being,  whoever  he  may  be,  in  respect  of  the 
presentation  to  the  living. 

Now  what  is  tbe  next  observation  one  can  make  ia 
reference  to  this  particular  alleged  charitable  trust  P 
It  is  that  there  is  m  this  case  no  cestui  que  trust  what- 
ever. This  is  not  like  the  case  of  a  trust  in  &vour  of 
the  parishioners  of  a  particular  parish ;  it  is  nothing 
of  the  sort.  It  is  a  trust  without  a  cestui  que  trusty 
and  it  is  a  trust  which  really  is  only  another  mode  of 
describing  an  existing  duty  which  is  cast  by  the  law 
upon  persons  holding  this  dass  of  properU.  I  should 
Ifte  to  say  in  passing  that  although  in  the  course  of 
the  argument  I  auced  the  question  whetiier  the 
recognition  of  such  a  trust  in  favour  of  the 
parishioners  of  a  parish  vras  not  an  authority  for  the 
proposition  that  you  might  create  a  charitable  trust,  > 
in  a  case  where  that  whtch  was  prodded  for  was  a 
better  choice  of  the  incumbent,  the  answer  given  to 
me,  I  think,  was  a  perfectly  sound  one;  but 
although  it  may  possibly  be— I  do  not  know  about 
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ibftt  myself — that  yoa  would  be  likely  to  get  a  better 
choice  if  the  panon  was  elected  by  the  parishionerB, 
that,  at  all  events,  is  not  the  reason  why  the  law  has 
recognized  such  trusts  in  favour  of  the  parishioners 
at  <maritable  trusts.  The  reason  why  the  law  has 
recognized  such  trusts  as  charitable  trusts  is 
merely  in  reference  to  the  property  which  is 
conveyed;  and  that  is  recognized  in  the  decision 
of  Kay,  J.,  in  8L  Stephen,  Coleman'Street,  where, 
quotiog  from  the  d^nsion  in  Goodman  v.  The 
SaUoih  Corporation,  31  W.  B.  293,  7  A.  0.  633,  the 
learned  judge  read  these  words  of  Lord  Selborne :  **  A 
gift  subject  to  a  condition  or  trust  for  the  benefit  of  the 
inhabitants  of  a  parish  or  town,  or  of  any  particular 
class  of  such  inhabitants  is  (as  I  understand  the  law)  a 
charitable  trust ;  and  no  charitable  trust  can  be  void  on 
the  ground  of  perpetuity."  Then  Kay,  J.,  quotes 
what  was  said  by  Lord  Cairns:  ''A  srant  of  that 
Und,  it  appears  to  me,  would  be  perfecUy  lep;al  and 
perfectly  intelligible,  and  there  would  be  nothing  in  it 
which  would  infringe  any  principle  of  law.  Such  a 
condition  would  create  that  which  in  the  very  wide 
language  of  any  courts  is  called  a  charitable — that  is 
to  say,  a  public,  trust  or  interest,  for  the  benefit  of 
the  free  inhabitants  of  ancient  tenements.  A  trust  of 
that  kind  would  not  in  any  way  infringe  the  law  or 
rule  against  perpetuities."  But  one  has  not  got  such  a 
case  here.  If  there  is  a  trust  at  all  in  this  case  it  is  a 
trust  without  a  cestui  que  trust.  It  seems  to  me  that 
these  srounds  are  sufficient  to  show  that  in  this 
particmar  case  there  is  great  difficulty  in  saying 
there  is  a  charitable  trust. 

But  what  has  been  most  strongly  urged  on  behalf 
of  the  appellants  is  that  this  may  be  a  charitable  trust 
becAuse  it  mav  trad  to  the  better  choice  of  an 
incumbent,  ana  a  passage  was  read  from  the  opinion 
of  Lord  Macnaghten  in  The  Commissioners  for  Special 
Purposes  (^Income  Tax  v.  Pemself  in  which  Lord  Mac- 
naghten defined  the  trusts  which  are  charitable  trusts : 
" '  Oharity '  in  its  legal  sense  comprises  four  principal 
divisions ;  trusts  for  the  relief  of  poverty ;  trusts  for 
the  advancement  of  education ;  trusts  for  the  advsnce- 
ment  of  ndigion  "  (they  did  not  daim  that  this  trust 
c«me  within  any  of  those  words) ;  "  and  trusts  for 
other  purposes  bmeficial  to  the  community,  not 
foiling  under  any  of  the  preceding  heads."  They 
daimed  that  a  trust  which  provided  in  a  case  like 
this  for  the  better  selection  of  the  incumbent  was  a 
charitable  trust  With  regard  to  that,  it  is  in  the 
first  place  to  be  observed  that  if  it  is  a  charitable  trost 
one  would  really  be  saying  that  the  law  of  England 
which  allows  an  advowson  to  be  treated  as  private 
property  is  not  a  convenient  law,  and  that  it  ought 
to  be  remedied,  and  that  one  way  of  remedying  it 
would  be  to  try  as  far  as  you  can  to  prevent  advow- 
fons  being  vested  in  private  individuals  and  to  vest 
them  in  bodies  of  people  specially  qualified  to  make 
a  selection  of  an  incuinbent.  I  cannot  agree  to  that. 
Some  people  may  think  that  is  a  ^od  thing,  and 
some  people  may  not,  but  I  think  ft  is  impossible  to 
say  that  a  trust,  the  real  object  of  which  is  to  remedy 
the  law  of  ^gland,  can  be  treated  as  a  charitable 
trust.  I  do  not  mean  in  any  observations  I  am 
making  to  suffgest  that  it  is  impossible  that  an 
advowson  shomd  be  veeted  in  trustees  for  a  charity. 
Admittedly,  in  the  case  of  an  advowson  which  is 
appendant  to  the  property  the  property  may  be 
conv^ed  to  the  trustees  for  the  charity,  and  in  that 
case  the  trustees  for  tiie  charity  wiU  hold,  as  part  of 
the  property  vested  in  them,  the  advowson.  I  do 
not  koow  that  it  would  militate  against  that  that  the 
same  testator  who  left  the  property  with  the  advow- 
son appendant  should  express  what  his  wishes  were 
with  regard  to  the  presentation  to  the  particular 
living;  and  also  I  wish  to  say  I  do  not  at  all  suggest 


that  you  might  not,  if  you  put  it  in  a  proper  form, 
that  is  to  say,  put  it  as  a  mere  transfer  of  property, 
transfer  an  advowson  to  a  charitable  society,  like  tiie 
cas  t  of  the  missionary  society  which  was  mentioned 
in  the  argument.  All  I  say  is,  that  I  do  not  think  the 
mere  fact  that  the  intention  of  the  creator  of  the 
supposed  charitable  trust  was  to  improve  the  choice  of 
the  parson  to  whom  the  living  should  be  presented,  is 
sufficient  to  constitute  this  a  charitable  tniat.  Under 
these  circumstances  I  do  not  think  I  should  be  doing 
any  good  in  adding  to  my  judgment. 

With  regard  to  what  was  said  about  the  views 
of  the  Lords  Justices  who  were  parties  to  the  decision 
in  the  esse  of  Hunter  v.  The  Attorney-GenercU  in  the 
Oourt  of  Appeal,  that  is  a  decision  which,  of  course, 
binds  us,  and  if  that  decision  is  to  be  treated  as  an 
express  authority  that  you  may  create  a  charitable 
trust  by  a  provision  which  limits  the  area  of  choice 
by  saying  that  the  parsons  presented  are  all  to  be  of 
a  particular  school  of  religious  thousht  or  view,  I  say 
two  things:  First  I  say  that  although  that  may 
seem  to  be  laid  down  in  the  judgments  of  Lindley, 
L.J.,  Lopes,  L.J.,  and  Bisby,  L.J.,  yet  they  do  not 
give  us  any  reasons  which  would  guide  one  as  to 
when  such  a  limitation,  for  the  purpose  of  improving 
the  selection,  is  to  be  treated  as  a  charitable  trust. 
When  that  case  went  to  the  House  of  Lords  the 
decision  of  the  Court  of  Appeal  was  reversed,  and, 
although  this  particular  point  was  not  expressly  taken, 
yet  I  think  that  when  onereads  the  opinions  of  the  law 
lords,  and  having  regard  to  the  decision  of  Bomer,  J., 
which  they  were  re^adng,  it  is  very  difficult,  if  not 
impossible,  to  suppose  that  the  law  lords  who  were 
parties  to  that  judgment  could  have  approved  of  that 
part  of  the  judgment  of  the  Lords  Justices  in  the 
Court  of  Appeal  in  which  they  are  supposed  to  have 
sanctioned  uie  proposition  that  a  limitation  of  the 
area  of  choice  in  accordance  with  the  view  of  the  tes- 
tatrix or  creator  of  the  alleged  trust  can  be 
treated  as  f idling  within  the  term  ''  charitable  trust " 
for  tiie  purpose  of  the  exception  in  the  law  agdnst 
perpetmties,  in  favour  of  charitable  trusts.  I  think, 
therefore,  that  this  appeal  must  be  dismissed. 

'Vnth  regard  to  the  points  upon  the  two  sections, 
the  5th  and  the  8th,  of  the  Mortmain  Act,  they  do 
not  arise  in  this  case,  and,  therefore,  I  say  nothing 
about  ^em. 

BoMXB,  L.  J.— No  doubt  advowsons  may  be  made 
the  subject  of  good  charitable  trusts,  for  example, 
if  they  are  hdd  upon  trust  for  a  parish  or  its 
parishioners;  but  the  question  before  us  is  in  sub- 
stance this :  Can  trusts  oe  held  good  charitable  trusts 
which  have  no  cestui  que  trust,  unless  they  be  the 
public,  by  inference,  and  where  the  trusts  are  in 
substance  merely  that  the  legal  owners  of  the 
advowsons,  their  heirs  and  assigns,  shall  take  care  to 
present  fit  and  duly  qualified  persons  as  vacancies 
occur?  For  instance,  would  such  a  trust  as  I  am 
about  to  mention  be  good  P  A  case  where  the  legal 
owner  of  an  advowson  for  the  time  being  by  deed- 
poll  declared  that  he,  his  heirs  and  assip;ns,  should 
stand  possessed  of  the  advowson  belonsing  to  him 
upon  trust  tiiat  he  and  they,  as  vacancies  should  occur, 
would  take  care  to  present  fit  and  duly  qualified 
persons  to  fill  the  vacancies.  I  think  not.  Such 
vusts  merely  provide  that  the  owners  of  the 
advowson  for  the  time  being  shall  properly 
discharge  the  duties  cast  upon  them  by  the 
very  nature  of  the  property  they  hold.  I  cannot 
think  that  such  trusts  of  advowsons  can  lawfully 
be  made  perpetual  by  construing  them  as  being 
charitable,  I  do  not  think  it  can  be  said  that 
expressly  making  the  owner  of  an  advowson  for  the 
time  being  for  the  purposes  of  the  discharge  of  his  duty, 
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a  irastee  instesd  of  an  ordinary  owner,  is  intended  so 
much  for  the  benefit  of  the  public,  as  leading  to  the 
probability  of  a  better  selection  of  the  clerffymau,  as 
to  Juitify  the  court  in  holding  that  in  itself  it  is 
sumoient  to  create  a  charitable  trust.  The  effect  of 
holdiog  otherwise  would  be  that  any  owner  of  an 
advowson  for  the  time  being  could  for  ever  after- 
wards tie  up  and  bind  the  administration  of  the 
duties  of  presentation,  either  by  deed-poll,  merely 
declaring  himself  and  his  heirs  and  assigns  trustees 
in  the  appointiDg  of  clergymen  to  fill  the  vacandes 
of  the  hving,  or  by  conveying  to  another,  his  heirs 
and  assigns,  upon  smular  trusts.  I  think  this  would 
lead  to  results  very  far-reaching  and  much  to  be 
avoided.  That  view  decides  the  present  case,  because 
on  the  facts  1  think  that  the  trusts  we  have  to  con- 
sider cannot,  in  substance,  but  be  classed  as  such 
trusts  as  I  have  before  mentioned. 

I  need  not  make  any  further  observations  on  the 
decision  of  the  Court  of  Appeal  in  HunUr  v.  The 
AUorney-Oeneral  beyond  these.  In  and  so  far  as 
the  court  in  that  case  did  dedde  that  tiie  trusts 
declared  of  an  advowson  merely  directed  to  narrow- 
ing the  choice  of  the  clergymen  to  be  appointed  to 
vacancies  by  tiie  owners  for  the  time  being  were  good 
charitable  trusts,  that  case  is  distinffiiishable  mm 
the  present.  Whether,  if  the  Court  of  Appeal  did  so 
dedde,  that  deddon  was  right  it  is  not  for  me  to  say. 
That  must  be  for  another  oourt 

Cozens-Habdy,  L.J.— I  agree.  I  have  really  very 
litUe  to  add.  In  approaching  this  case  we  must  starib 
with  this  propodtion— that  according  to  Bnglish  law 
an  advowson  is  regarded  as  property,  prc^perty  no 
doubt  of  a  peculiar  kind,  to  which  certain  ecclesiastical 
duties  and  obligations  attach,  and  property  which 
may  be  partially  forfdted  by  the  owner's  ddsy  or 
neglect  to  discharge  tiiose  duties.  If  the  owner  of 
an  advowson  does  not,  on  a  vacancy  occurring,  within 
a  certain  time  present  a  fit  and  proper  derk,  the  law 
makes  providon  for  his  losing  the  right  of  presenta- 
tion, and  that  right  is  vested  in  some  other  authority. 
It  being  a  species  of  property,  there  is,  I  think,  no 
doubt  whatever  that  it  may  be  subject  to  a  charitable 
trust.  The  books  are  full  of  such  cases.  I  would 
only  mention  the  case  of  TTie  Athmey»Oeneral  ▼• 
Warr,  m  1829,  where  an  advowson  was  given  to 
certain  specified  charities  by  will.  In  the  8i.  Stephen, 
Coleman-etreet,  case  Kay,  J.,  gave  a  decidon  dearly  in 
the  same  sense,  and  the  statute  of  19  &  20  Yict,  to 
which  our  attention  has  been  called,  proceeds  on  the 
same  tooting.  But  the  question  we  have  to  dedde  is 
not  whether  an  advowson  can  be  the  subject  of  a 
charitable  gift.  In  order  to  create  a  valid  trust  you 
must  have  not  only  a  trustee,  but  a  cestui  que  truet. 
That  cestui  que  trust  may  be  dther  an  individoal,  or 
individuals,  or  the  public,  or  a  dass  of  the  pubUo. 
But  can  you  create  a  charitable  trust  by  vesting  an 
advowson  in  persons  whom  you  call  trustees,  and 
impodn^  upon  them  expresdy  the  duty  of  discharsing 
the  precise  obligation  which  the  law  implies  in  them 
as  the  owners  of  the  advowson  ?  I  thmk  not.  No 
authority  to  this  effsct  has  been  dted,  and  if  the 
contrary  view  to  that  which  I  have  expressed  were 
the  law,  I  think  it  would  be  difficult  to  resist  the 
condusion  that  every  owner  of  an  advowson  in  this 
country  holds  it  upon  a  charitable  trust  I  have  been 
unable  to  see  what  difference  it  can  make  if  an  owner 
of  an  advowson  who  holds  property  subject  to  certain 
ecdedastical  obligations  d<K3lares  by  deed  that  he  does 
hold  them  upon  trust  to  discharge  those  ecdedastical 
obligations.  In  this  esse  it  seems  to  me  all  that  the 
testatrix  has  really  done  is  to  secure  that  the  advow- 
son shall  be  vested  in  certain  patrons  as  owners  of 
the  advowson.  That,  and  nothing  more,  has  been 
done,  and  that  does  not  create  a  chMitable  trust. 


One  word  more.  I  do  not  think  it  is  necessary  that 
we  shoi^d  oondder  what  might  have  been  the  result 
it  the  trust  had  been  to  present  only,  say,  members  d 
the  EngUdi  Church  Union,  or  members  of  the  Ohoroh 
Association.  I  desire  to  keep  an  entirely  open  mind 
as  to  that  point,  and  speaking  for  myself  I  think 
there  is  notUng  in  the  case  of  HurUer  v.  The  AUorney- 
General  in  the  Oourt  of  Appeal  which  would  prevent 
this  court  ttota  oonddering  and  deddtng  that  point 
whenever  it  arises. 

Appeal  dismissed. 

Solidtors,  Bridges,  Sawtell,  &  Co, ;  Solicitor  to  the 
Treasury* 


From  K.  B.  Div.  J 

(Vaughan  'VHlUams,  Stiding,  and  | 
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Cozens-Hardy,  L.  JJ.) 

Marks  v.  Samuel,  (a.) 
Slander — Charge  of  bringing  blackmailing  action — No 
special  damage — Imputation  of  criminal  offence. 

To  accuse  a  man  of  having  brought  a  blackmailing 
action  istouBe  words  which  are  capable  of  being  under- 
stood by  the  hearers  as  imputing  an  indictaMe  offrnoe  to 
the  person  so  accused,  and  an  action  for  slander  is  eon- 
sequently  maintainable,  even  though  no  special  damage  be 
alleged. 

This  was  an  application  by  the  plaintiff  for  judg- 
ment or  a  new  txial  on  appeal  from  a  verdict  and 
judgment  at  the  trial  of  the  action  before  Grantham, 
J.,  and  a  spedal  jury  in  Middlesex. 

The  statement  of  ddm  alleged  that  prior  to  tha 
matters  complained  of  the  plaintiff  had  recovered 
judgment  in  an  action  brought  by  him  in  the  Mayor's 
Court  against  the  defendant  for  certain  suois  of 
money  and  costs. 

Paragraph  2  :  ''  On  the  aOth  d^  of  May,  1902»  at 
a  meeting  of  shardiolders  of  the  Blandsfontein  (No. 
2)  Gold  Mining  Co.,  hdd  on  such  date,  at  the 
Institute  of  Accountants,  Moorgate-street,  B.C.,  the 
defendant  falsdy  and  malidoud^  spoke  and  pub- 
lished of  and  concemiug  the  plaintiff  the  following 
words:  'On  that  occaiion  (me«ning  upon  tl^ 
bearing  of  certain  arbitration  proceedings  aridng  out 
of  the  said  action  in  the  Mayor's  Court)  Mr.  Marks 
(meaning  the  plaintiff)  was  taxed  with  havios 
brought  a  blackmailing  action  (meaning  the  said 
action  in  the  Mayors  Court)  againit  me.  He  was 
awfully  indignant  about  it,  and  wanted  to  know  if  it 
was  bv  instructions  of  mice  that  my  counsd  accused 
him  (meaning  the  plaintiff)  of  having  brought  a 
blackmailing  action.  My  counsd  said  it  was  upon 
his  (meaning  the  plaintiff's)  oira  evidence.' " 

Paragraph  3:  ''The  meaning  of  the  said  words 
was  that  the  plaintiff  was  a  blackmaUer,  and  had 
brouffht  an  imfounded  action  against  the  defendant ; 
had  been  guilty  of  an  indictable  offence  or  offences, 
and  of  endeavouring  to  obtain  monev  by  threats 
from  defendant;  and  was  further  guilty  of  a  mis- 
demeanour in  supporting  his  cldm  by  giving  false 
evidence,  and  had  so  admitted  in  his  evidence  given 
upon  oath  before  the  said  court." 

By  paragraph  4  it  was  pleaded  that  by  reason  of 
the  said  defamatory  matter  the  plaintiff  was  injored 
in  hie  business,  credit,  and  reputation,  and  suffered 
damage. 

The  defendant  pleaded  that  the  occadon  on  which 
the  words  were  spoken  was  privileged,  and  that  they 
were  spoken  bona  fide  and  without  malice. 

(i.)  Beported  by  J.  I.  Btzblhto,  Bsq.,  Barrister- 
at-Law. 
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HiOH  Court. 


In  the  course  of  the  trial  the  learned  judge  inti- 
mated that  this  was  a  case  o!  the  pot  calling  the  kettle 
black,  and,  after  hearing  the  plaintiff's  caie  and  his 
cross-examination,  the  jury  stopped  the  case,  and 
gaTe  a  verdict  for  the  defendant,  and  judgment  was 
entered  accordingly. 

The  plaintiff  appealed. 

Bray,  E.G.,  and  BoH-Innes,  for  the  plaUitiff. 

Eu/uB  lioacBf  K.C.f  and  Neihon,  for  the  defend- 
ant.— The  action  is  not  maintainable.  It  is  not  a 
criminal  offence  to  bring  any  action  however  uo- 
fonnded.  The  words  used,  therefore,  do  not  impute 
to  the  plaintiff  any  criminal  offence,  and  no  special 
damage  is  alleged. 

Bray,  K.C,  replied. 

CotkreU  ▼.  Jimw,  11  0.  B.  713 ;  Wrm  ▼.  Wield, 
L.  B.  4  Q.  B.  730,  17  W.  B.  Dig.  61 ;  and  Hankiruon 
V.  Bilby,  16  M.  &  W.  442,  were  cited  in  the  course  of 
the  argument. 

YajjqtulS  Williams,  L.J.— On  the  whole  we 
think  that  there  must  be  a  new  trial.  I  will  first 
deal  with  the  point  last  taken  by  Mr.  Isaacs. 
He  was,  of  course,  right  in  his  submission  that 
unless  the  statement  of  claim  alleged  tiiat  the 
slander  imputed  or  might  impute  a  crimiual  offence, 
this  action  necessarily  fails,  because  no  special  damage 
is  alleged,  and  it  \»  not  a  esse  in  which  there  is  any 
imputation  of  professional  misconduct  at  all,  or  mis- 
conduct by  a  tradesman  in  his  trade,  or  anything  of 
that  sort.  It  is  one  of  those  cases  in  which  spoken 
words  are  not  actionable  unless  they  impute  or  might 
impute  a  crime,  and  in  the  opiuion  of  the  tribunal 
wmoh  ultimately  deals  with  the  matter  appear  to 
have  been  words  not  necessarily  intended  by  the 
speaker  to  impute  a  crime  but  which  the  hearers 
might  have  understood  as  imputing  a  crime.  The 
words  in  question  are  those  set  fortb  in  paragraph  2 
of  the  statement  of  claim.  Paragraph  3  contains  the 
innuendo,  but  I  will  first  say  a  word  on  the  matter 
without  referenceto  the  innu<>ndo.  I  am  not  prepared 
to  say  that  even  without  reference  any  innuendo  it 
would  be  right  to  hold  that  these  words,  actually 
used,  could  not  be  reasonably  uod^irstood  by  tbe 
bearers  as  imputing  to  the  plaintiff  a  criminal  offence. 
I  mean  by  that  the  criminiJ  offence  of  making  a  claim, 
supporting  it  in  an  actioD,  and  supportiog  it  in  that 
action  by  criminal  means — that  is  to  say,  either  by 
fabe  evidence  given  by  the  plaintiff  himself,  or  by  false 
evidence  obtained  by  him  for  the  purposes  of  the  action. 
If  such  an  action  were  thus  brought  and  thus  sup- 
ported it  seems  to  me  it  would  be  a  blackmailii  g 
action,  and  a  blackmailing  action  brought  by  sucm 
means  and  in  such  a  manner  as  to  constitute  a  criminal 
offence.  When  one  looks  at  paragraph  3  and  sees 
what  the  innuendo  is,  that  paragraph  confirms  this 
view,  because  the  meaning  which  it  is  suggested 
these  words  conveyed  to  the  hearers  is  very  much 
the  same  as  that  which  I  have  just  stated,  and,  sacti  as 
it  seems  to  me,  the  words  might  have  been  retisonabiy 
understood  to  mean  by  the  hearers.  Take  the  last 
words  of  the  paragraph :  *<  and  was  further  guilty  of 
a  misdemeanour  m  supporting  his  cbdm  by  giving  false 
evidence,  and  had  so  admitt^  in  his  evidence  given 
upon  oath  before  the  said  court.'*  I  think  that  the 
hearers  might  well  have  understood  that  that  was 
the  impuration  made  by  the  defendant  upon  the 
plaintiff,  esp^^cially  when  one  has  regard  to  the  last 
words  complained  of — *'  my  c>»unsel  said  it  was  upon 
his  own  evidence."  It  is  oertainly  suggested  there 
that  that  evidence  was  untrue  evidence  given  upon 
oath  by  the  plaintiff.  I  have  pointed  out  that  we 
should  not  refuse  a  new  trial  upon  this  last  point 
taken  by  oounstl  on  behalf  of  the  defendant;  and  I  ^ 


now  proceed  to  deal  with  the  reasons  why  I  think 
there  ousht  to  be  a  new  trial  here.  [His  lordship 
then  dealt  with  that  part  of  the  case.] 

STiauNG,  L.J. — I  am  of  the  same  opinion.  In  the 
first  place,  it  seems  to  me  that  no  reliance  can  be 
placed  on  the  point  that  was  raised  by  counsel  for 
the  defeodant  that  the  action  was  not  maintainable 
at  all.  It  is  impossible,  I  think,  to  come  to  the  con- 
clusion that  the  words  set  out  in  paragraph  2  of  the 
statement  of  claim  were  not  such  as  the  persons 
hearing  them  might  fairly  interpret  as  imputing  an 
indictable  offence  to  the  plaintiff.  If  that  be  so,  the 
action  is  maintainable,  and  the  question  must  be 
asked  of  the  jury  as  to  the  sense  and  meaning  which 
ought  to  have  been  put  upon  them.  That  being  so, 
the  question  comes  to  this,  whether  there  ought  to 
be  a  new  trial.  [His  lordship,  on  this  part  of  the 
case,  agreed  with  Yaughau-WilUams,  L.J.,  that  in 
the  circumstances  there  ought  to  be  a  new  trial.] 

Cozbns-Haedy,  L.  J.^I  agree,  and  I  have  nothing 
to  add. 

Solicitors,  Morris,  Coote,  &  Co,;  Dale,  Newman,  & 
Hood. 


Kttrt  <Sourt  of  3mX\u. 
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Eekewich,  J. ) 


Nov.  4,  10. 

In  re  Handoook. 
Haitooook  v.  Pawsow.  (a.) 

WilU^Eledion — Compensation — Time  to  ascertain  com^ 
peneation — Testator* $  death — Date  of  election. 

The  time  to  ascertain  the  amount  due  as  compensation 
in  consequence  of  eleciion  against  a  will  is  the  date  of 
the  tesiator^s  death,  not  the  time  of  election. 

Summons  to  determine  whether  in  case  of  an 
election  not  to  take  under  a  will  the  amount  of  com- 
pensation to  the  other  bf^nefioiMries  was  to  be  ascer- 
tained at  the  date  of  the  death  of  the  testator  or  at 
the  time  of  election. 

By  a  settlement  dated  August,  1887,  Mortimer 
Hancock  became  the  tenant  for  life  of  the  Boxley 
Court  estate  in  Hertfordshire,  with  power  of  appoint- 
ment among  any  one  or  more  of  his  issue,  with 
remainder  in  default  of  appointment  to  his  eldest  son, 
the  defendant  Mortimer  Pawson  Hancodc,  in  fee 
simple. 

By  his  will,  dated  the  7th  of  July,  1901,  Mortimer 
Htmoock  devised  all  his  residuary  real  and  pnrsonal 
estate  to  trustees  upon  trust  for  his  ttiree  children  in 
fqual  shares  and  he  requested  his  tnutees  to  allocate 
to  his  son  Mortmier  Fawson  Hancock  the  Boxley 
Court  estate  as  part  of  his  share. 

Mortimer  Hancock  died  im  the  13th  of  July,  1901. 
By  an  order  dated  the  26th  of  February,  1902, 
Eekewich,  J.,  declared  that  the  will  was  not  an 
exereise  of  the  power  of  appointment  contained  in 
the  settlement,  and  that  the  defendant  Mortimer 
Pawson  flUnoock,  who  in  default  of  appointment 
became  tenaut  in  fee  «imple  of  the  Boxley  Coiurt 
estate,  was  put  to  his  election  between  the  devise  in 
his  father's  will  and  the  estate  under  the  settlement. 
At  the  time  of  his  father's  death  Mortimer  Pawson 
Hancock  was  abroad,  and  in  consequenue  hn  did  not 
make  his  election  till  1903.  On  the  8th  of  July,  1903, 
he  gave  notice  to  the  trustees  of  the  wili  that  he 

(a.)  Beported  by  C.  W.  Mead,  Esq.,  Barrister-at- 
Law. 
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elected  to  tftke  under  the  settlement,  mud  agaioat  the 
wilL  Iq  coBsequenoe  of  t^is,  compeneation  had  to  h% 
made  to  the  oth«r  henefidaries  for  the  baDefitt  taken 
by  tliem  under  the  wUl,  and  the  question  aroie  ai  x<y 
whether  the  amonnt  of  auch  oompetiiadon  was  to  be 
taken  at  ihe  date  of  the  death  of  the  testator  or  at  the 
time  of  election,  and  a  iummons  waa  in  oonst^neaoe 
tak^n  out  to  Mcertain  the  date. 

Timynins,  for  the  numoiona*— The  ppopferty  shonld 
be  valued  at  th*^  daf«  of  eleotbn :  Betoo,  vol.  2,  p, 
1590,  form  7,  Thia  was  the  date  for  aaoertaining  the 
value  in  Bnirelh  v,  Jenktm,  11  W.  E,  lOoO,  1 
De  J.  &  8,  616:  Sirmtjidd  v.  Streatjidd,  C^  temp^ 
Talb*  176,  1  Sffunst.  417.  Tdere  ii  no  right  to  com- 
penflation  until  the  election  ia  made,  aad  the  amount 
ihould  te  aicertained  when  the  claim  atrses*  It  ia 
more  CDnvenient  that  this  should  be  the  date. 

t\  A,  BenneU,  for  an  inJaut  with  the  same  interest. 
^  IF,  H,  OozenS'IIardify  for  tho  defendant,— Tae  elec- 
tion,  when  made,  ia  retrojpeotiv^e,  and  the  ri(?ht  ta 
compensation  ii  therefore  aUo  retroapective.  This  ia 
acoording  to  the  authoritieB  and  the  forma  in  Seton  : 
Orettonv.  Hat/ward,  1  SwansL  309 ;  Bogers  v.  WiUiams, 
24  W,  E,  1039,  3  Ob,  B,  68S  ;  In  re  Lord  Chttham, 
Uavemitah  v,  Dacfe,  3i  W,  E.  321,  31  Gh,  D.  466; 
Seton,  vol.  2,  p.  1579»  form  6;  Douglas  v,  Dijmlai, 
20  W.  E.  55,  12  Bq.  617;  Ashburaer'a  Principles  of 
Equity,  p.  673. 

TimTiirns  replied. 

Nov.  10.— Kekewich,  J.^Und«r  tlie  wUl  of  the 
teitator.  who  died  on  the  13th  of  July,  19€l,  the 
defendant  Mortimer  Pawson  Hancock  takes  a  pro- 
perty oalled  the  Enxley  Gonrt  estate,  and  other 
beneflta.  The  Eosley  Court  estate  waa  already 
his  own,  and  by  an  order  of  the  26th  of  February, 
1902,  he  waa  held  bound  to  elect  between  the  devise 
and  bequest  in  hia  favour  under  the  will,  and  this 
estate.  On  the  8th  of  July,  1903,  he  gave  the  trutteea 
of  the  will  notice  of  his  election  to  take  the  eit^te 
under  the  pr.jvisiona  of  a  settlement  which  was  hia 
title  to  it,  and  a^^ainBt  the  will.  Thereupon  he  be^ 
came  liable  to  make  ompeu-ation  to  the  diaappointad 
legateea  to  the  eztent  of  the  benefits  which  he  takes 
under  the  will,  and  it  has  to  be  aicertained  what  they 
have  lost,  A  queition  has  been  railed ^  and  ie  aub- 
mitted  by  the  aummons,  whether  the  amount  of  am- 
penaation  is  to  be  ascartained  at  the  date  of  the  death 
of  the  teatator,  or  as  on  the  8th  of  July,  1903,  when 
the  election  was  made. 

Gases  of  election  and  consequent  compenaati  m  are 
of  such  common  oc&nrrenca  tbat  one  ia  atartled  to 
find  thia  question  treated  as  nniettled  at  the  preaent 
day,  Eeaily  there  is  no  doubt  about  it  The  prin- 
ciple on  which  the  rule  of  the  court  is  founded  h»s 
been  stated  again  and  again  in  plain  lanausge,  but 
nowhere  more  dearly  than  by  Talbot,  L,0.  in 
Strcatfidd  V.  Strmtjidd  (Caaes  temp.  Talbot,  p.  188 
of  tbe  3rd  edition,  publiihfd  in  1793) :  *'  When  a  m&n 
tikes  upon  him  to  devise  what  he  had  no  power  over 
upon  a  suppoaition  that  hia  will  will  be  aoquieaced 
under,  this  court  compeb  the  deviseo  if  he  will  take 
advantage  of  the  wdl  to  take  entirely  but  not 
paftidly  uud^r  it,  aa  was  done  in  Xoys  and  Mor- 
dutitit'^  case,  there  being  a  tacit  condition  annexed  to 
all  devisea  of  this  nature  that  the  devisee  do  not 
disturb  the  diapnaiaon  which  the  devisor  hath  made," 
The  denre©  in  that  case  U  aet  out  in  a  note,  p,  447 
of  1  Swauston  Eeporta,  and  atudy  of  that  decree 
will  show  that  it  waa  intended  to  work  out  the 
prmeipk  thua  stated  by  the  Lord  Chaaoellor.  It  is 
alio  itated  in  equally  clear  language  by  Eldon,  L,0,, 
m  GrtUon  v,  Hotmrd,  I  Swauat,  434,  thua ;  '*  The  only 
remaining  question  ia  on    what  terms  muat    oom- 


penaatinn  be  made  ?  From  what  time  is  the  estate  at 
Nine  B'm»  to  be  given  up  to  the  petitioner  f  The 
election  ia  retrospective,  ri*i^erting  to  the  time  of  the 
will,  the  partii-a  •'luting  reject  aH  that  oomei  under 
it,  consequently  they  have  in  the  interval  enjoyed  the 
pr  perty  of  another ;  to  retain  the  past  reuta  and 
profits  which  they  hftve  received  with  no  other  title 
than  tbat  conferred  by  the  will  would  be  to  daim 
under  it,  renonuoing  the  will  they  admit  that  tbey 
have  been  in  possfjssion  of  an  estate  without  title. 
There  must  be  a  retrospective  acoouut  of  rent^  and 
profits,  and  an  account  of  snm^  fixpouded  for 
mftlitiration  of  the  estate  which  muat  be  reimbursed,'' 
The  injutitice  of  procetding  on  any  other  baait  than 
thJs  becomes  obvious  when  one  redectt  that  it  of  tea 
happen  a  [as  has  happened  here)  that  ait«r  the 
liability  to  elect  has  been  declared  a  period  is  allowed 
for  consideration  at^d  determination  on  the  part  of 
the  persona  affected  by  luch  liability,  ao  that  the 
actual  election  is  frequently  not  made  until  aome  time 
alter  the  teatator^s  death.  And  accordiug  to  a  well 
settled  rule  an  infant  bound  to  elect  ia  generally, 
though  not  invariably,  allowed  to  deolare  dection 
within  six  months  after  attaining  majority^ 

The  forms— see  2  Seton,  p.  1579,  No.  6,  and  p.  1590, 
Ko*  8— proceed  on  these  lines,  and  if  it  be  possible,  as 
it  may  be,  to  find  orders  framed  diff^irently,  thia  may 
fairly  ba  accounted  for  by  supposing  tb*t  there  were 
peculiar  cifoumitances  to  take  the  owe  out  of  the 
gi*neral  ml*.  The  difficulty  of  valuing  property, 
esp**cially  real  estate,  as  of  a  date  long  since  pasied  is 
always  considerable,  and  the  parties  concerned  might 
agree,  and  the  court  itsdf  might  be  opinion  that  it 
would  be  more  convenient  to  acoept  a  Tatuitiou  at  a 
later  date* 

The  question  submitted  by  the  summon i  must, 
honrever,  be  answered  by  directing  that  the  amount  of 
compeDsatiou  muat  be  ascertained  ai  at  the  date  of 
the  teatator'a  death. 

Solicitora,  NicMion,  Patknony  (6  Fredand;  Dirmmd 


B^uX^Ti  Jane  2t.  28.  1904. 

In  re  RilTOT  OOLD  MtEflNO  Oo,   (LiMITm)).  (a,) 

Company— Shares— Unpaid  calk— Forfeiture— Fa^fmni 
ht^  farmer  h&lder — Liability  of  purchsutr  of  forfeikd 
^Itares-Companiea  Ad,  1862  (25  d'  26  Vid,  r.  Bd\ 
8,  38(4),  TahhA,art  22, 

A  company  under  their  mrlidu  declared  miain  of 
ikeir  share*  {which  were  5i.  shares,  upon  which  3f.  4d. 
had  benn  pttid  up)  to  be  forfeited  for  non'payinent  by  vt,, 
their  holder,  of  afurtktr  txiU  of  the  remaimng  la/  M,, 
and  iht  company  then  iold  these  iharea  to  N*t  mth  a 
certiJicaU  fothwimj  the  words  of  artide  22  of  Table  A. 
The  company  after  the  sale  made  a  further  call  upon  N, 
of  1^.  M.  per  ihartt  which  wai  paid,  leaving  5d,  of  the 
nomifi al  amount  u npa id.  Su bstq aently  th e  liquidcOQr  c/ 
the  company i  which  had  gone  IntQ  liqaidation,  obtained 
from  A*t  the  former  holdir,  a  Bum  equal  to  nearly  Sd, 
j^er  iAare  in  rup^t  of  hi^  liability  after  forfeiture  under 
the  articles  of  the  compuny  ivhich  were  iuhstaniiaUy  the 
same  for  thia  purpoee  as  tho9e  of  TaUt  A*  The  liquid 
dator  of  the  company  aleo  daimed  to  place  iV.  upon  the 
list  of  eontrihutorim  for  <i  itim  ^ual  to  6d,  per  shart 
held  by  them,  notwithstanding  the  payment  niaffc  by  A, 

Beldt  thai,  although  A*  tJKis  iwrf  a  contributory,  yet  hi« 
payment  wai  made  in  re^wd  of  the  unpaid  nominal 

{a.}  Reported  by  NBTUXaTEBBUTT,  Esq,,  Barriitet- 

at-Law. 
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High  Coubt. 


In  bb  Bandt  Gold  Miking  Co.  (Limitbd). 


High  Coubt. 


amount  due  upon  the  shares,  and  thai  to  the  extent  of 
this  payment  nothing  was  due  from  N,  upon  the  shares. 

Summons. 

This  WAS  a  summons  in  the  winding  up  of  the 
above  company  to  ascertain  whether  a  sum  of  nearly 
5d.  per  shitfe,  which  had  already  been  received  from 
the  former  holder  of  certain  shares  which  had  been 
forfMed  and  sold  by  the  company,  could  be  obtsined 
again  from  the  purdiaser. 

The  above  company  was  incorporated  in  1895  under 
the  Companies  Acts,  1862  to  1890,  with  a  capital 
divided  into  shares  of  the  nominal  value  of  £1  each, 
subsequently  divided  into  shares  of  5b.  each.  40,000 
of  these  shares  had  been  formerly  held  by  a  company 
called  the  African  Qold  Properties  (Limited).  A  sum 
of  3s.  4d.  had  been  paid  up  on  these  shares,  and  the 
Bandt  Gbld  Mining  Go.  had  called  up  the  remaining 
Is.  8d. 

This  call  the  African  Gold  Properties  ^limited)  had 
not  paid,  and  in  May,  1900,  their  40,000  ihares  were  by 
resolution  of  the  Bandt  Gk>ld  Mining  Cj.,  under  article 
15  of  the  latter  company's  articles,  declared  forfeited, 
and  were,  together  with  1,300  other  shares  held  by 
other  members  and  similarly  forfeited,  sold  to  the 
New  Balkis  Eersteltng  (Limited)  for  £150.  At  the 
time  of  sale  a  certificate  was  issued  to  the  purchasiog 
company  which,  after  certifying  that  it  was  the  holder 
of  the  shares  on  which  3s.  4d.  per  share  bad  been 
paid,  continued:  '*The  remsining  Is.  8d.  per  share 
has  been  called  up  and  is  payable  by  the  African 
Qold  Properties  (Limited),  who  were  the  holders  of 
tilM  shares  prior  to  the  same  bdng  forfeited,  and  the 
said  New  Balkds  Eersteliog  (Limited)  is  to  be  deemed 
to  be  the  holder  of  the  said  shares  discharged  from 
all  calls  due  prior  to  the  date  hereof." 

In  December,  1900,  the  directors  of  the  Bandt  Gold 
Mining  Co.  made  a  call  of  Is.  3d.  per  share  upon 
the  New  Balkis  Eersteling  Co.,  this  being  all  they 
as  directors  could  make  at  one  time.  This  call  the 
latter  company  refused  to  ^y,  and  were  sued  for,  and 
they  were  ordered  to  pay  it  by  Budknill,  J.,  whose 
jndlsmieQt  was  upheld  by  the  Court  of  Appeal  and 
the  Souse  of  Lords ;  reported  as  Bandt  Gold  Mining 
Co.  V.  ^et^  Balkis  Eersteling  {Limited),  51  W.  B.  391, 
[1903]  1  K.  B.  461,  52  W.  B.  561,  [1904]  A.  C.  165. 

ArUdes  16  and  17  of  the  articles  of  association  of 
Uie  Bandt  Gold  Mining  Co.  were  as  follows : 

*'  16.  Any  share  so  forfeited  shall  be  deemed  to  be 
the  property  of  the  company,  and  the  directors  may 
■ell,  re-idlot,  or  otherwise  dispose  of  them  in  such 
manner  as  they  may  think  fit. 

*'  17.  Ajiy  member  whose  shares  have  been  so  for- 
feited shall,  notwithstanding,  be  liable  to  pay,  and 
■hall  forthwitii  pay  to  the  company  all  calls,  instal- 
ments, and  interest,  and  expenses  owing  upon  or  in 
respect  of  such  shares  at  the  time  of  the  forfeiture, 
together  with  ioterest  thereon  from  the  time  of  for- 
feiture until  payment  at  the  rate  of  10  per  cent,  per 
annum,  and  the  directors  may  eaforce  the  payment 
of  such  monevs  or  any  part  thereof  if  they  think  fit, 
bat  shall  not  oe  under  any  obligation  to  do  so.^* 

Under  tbis  latter  article  the  hquidator  of  the  com- 
pany, whkh  was  tiien  being  wound  up,  claimed  from, 
and  was  paid  hy,  the  African  Gold  Properties 
(Limited)  £790  18s.  Id.,  a  sum  just  less  than  5d.  for 
each  of  the  40,000  shares  formerly  held  by  it.  The 
liquidator  of  the  Bandt  Gold  Mining  Co.  contended 
that  he  was  entitled,  notwithstanding  this  payment, 
to  make  a  further  call  upon  the  New  Balkis 
Eersteling  Co.  of  5d.  per  share  as  being  the  remaining 
unpaid  lialnlity  upon  those  shares. 

The  present  summons  was  by  the  liquidator  against 
the  New  Balkis  Eerstding  Co.,  asking  that  the 
latter  company  might  be  <ndered  to  pay  a  sum  of 


£898  68.  8d.,  which  indaded  a  call  of  the  remaining 
5d.  per  share  upon  the  40,000  shares  in  question  held 
by  the  respondent  company,  the  rest  of  the  sum 
being  for  caJls  of  larger  amount  upon  the  remaining 
1  300  shares.  Of  uiat  sum  it  was  agreed  that 
£107  88.  7d.,  being  the  difference  between  £898  69.  8d. 
and  £790  18 9.  Id.,  was  due  from  the  respoodent 
company,  and  the  only  question  was  as  to  so  much  of 
the  larffer  sum  as  equalled  the  £790  18s.  Id.  already 
received  from  the  African  Gold  Properties  (Limited). 

Clauson,  for  the  liquidator  of  the  Bandt  Gold 
Mining  Co.— Articles  16  and  17  incorporate  articles 
20  and  21  of  Table  A  verbatim.  The  payment  of  the 
£790  by  the  African  Gold  Properties  (Limited)  was 
made  under  these  articles,  and  does  not  relieve  the 
shareholders  from  their  liability  to  pay  the  remaining 
5d.  per  share.  The  payment  of  the  £790  was  not 
made  in  respect  of  mils  upon  the  shares,  but  of  a 
debt  due  to  Uie  Bandt  Gold  Mining  Co.  in  the  nature 
of  a  penalty:  Ladies  Dress  Association  {Limited)  v. 
Pulbrook,  49  W.  B.  6.  [1900]  2  Q.  B.  376.  The  African 
Gold  Properties  (Limited)  were  not  contributories  of  the 
company,  but  debtors :  In  re  Blakely  Ordnance  Co,, 
Needham's  case,  L.  B.  4  Eq.  135, 15  W.  B.  Dig.  58;  In  re 
Blakely  Ordnance  Co.,  8tocken*s  case,  L.  B.  3  <3h.  App. 
412.  Consequently  their  payment  of  the  £790  has  no 
eff*'ct  upon  the  money  due  upon  the  shares  by  the 
holders,  the  respondent  company. 

C.  C.  Scott  (P.  0.  Lawrence,  K.C.,  with  him),  for 
the  New  Balkis  EersteUng  Co. —  The  liquidator 
is  asking  for  part  of  the  money  due  in  respect  of 
these  shares  to  be  paid  twice  over.  He  has  already 
received  the  5d.  per  share  from  the  former  holder  and 
now  seeks  to  ma&e  l^e  preient  holder  pay  it  again. 
This  cannot  have  been  the  intention  of  the  Companies 
Acts.  Section  38  (4)  limits  the  liability  of  the  share- 
holder to  the  amount  (if  any)  unpaid  on  his  shares. 
But  this  5d.  has  been  already  paid.  In  In  re  Aeci- 
dented  and  Marine  Insurance  Corporation,  Bridger's  case, 
17  W.  B.  216,  L.  B.  4  Ch.  App.  266,  Selwyn,  L.J.,  says 
(p.  272)  that  if  any  sum  has  been  paid  from  any  source 
in  respect  of  shares  that  payme  it  would  go  in 
diminution  of  the  liability  of  the  shareholder.  The 
company  have  now  received  th$  whole  of  the  5s.  per 
share  for  which  these  40,000  diares  were  issued,  ani 
they  can  claim  no  more. 

Cur.  adv.  vuU. 

June  28.— BUCKLBT,  J.— The  only  point  which  I 
have  to  decide  is  whether  this  5d.  per  share  can  be 
recovered  from  the  New  Balkis  Eersteling  Co. 
The  applicant  says  truly  that  the  African  Gold 
Properties  (Limited),  after  forfeiture,  was  not  a 
member  or  a  contributory  of  the  Bandt  Gold  Mining 
Co.,  and  that  the  5d.  per  share  which  has  been 
recovered  from  the  former  company  has  been  paid 
by  it  not  as  a  contributory,  but  under  the  special 
contract  contained  in  article  17.  He  contends  that 
this  5d.  has  therefore  not  been  called  and  paid  in 
respect  of  the  shares.  He  argues  that,  having  regard 
to  section  38  (4)  of  the  Compaoies  Act,  1862,  the 
member,  that  is  to  say,  the  New  Balkis  Eersteling 
Co.,  can  be  made  liable  up  to  the  amount  unpaid 
on  the  shares,  and  that  this  5d.  per  share  has 
not  been  paid  on  the  shares,  but  paid  under  the 
special  contract  contained  in  article  17.  In  my  judg- 
ment it  is  immaterial  that  the  African  Gold  Properties 
(Limited)  paid,  not  as  members,  but  under  the  special 
contract  in  article  17.  The  material  question  is,  not 
what  was  the  character  of  the  person  who  paid,  but 
what  was  the  character  of  the  payment  made.  If  the 
company  have  received  payment  of  5d.  in  respect  of 
the  5s.,  the  nominal  amount  of  the  share,  they  cannot 
enforce  payment  of  it  a  second  time.  In  my  judg- 
ment it  is  plain  that  the  5d  was  paid  in  respect  of  the 
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High  Court. 


Embibioos  v.  AKGLO-AusTBiAir  Bank. 


HlOH  Ck)TTRT. 


58.  payable  npon  the  share.  The  special  oootract  ii 
that  tbe  member  whoae  shares  have  been  forfeited 
shall  be  liable  to  pay  all  calls  "owiog  upon  or 
in  respf^ot  of  snoh  diares."  The  payment  which 
he  made  was  made  nnder  a  liability  to  pay 
the  call  upon  or  in  re«pect  of  ttie  shares  at  the  time  of 
forfeiture.  Its  payment  was,  pro  tanto,  a  discharge  of 
the  8b,  Suppose  that  a  third  party  has  guaranteed  to 
a  limited  company  the  payment  by  a  member  of  his 
calls  upon  his  shares  and  that  nuder  that  guarantee 
the  company  recovers  against  the  giarantor  and  not 
against  the  member,  still  the  payment  made  by  the 
guarantor  will  be  a  satisfaction  pro  tanto  oi  the 
liability  on  the  shares  just  as  much  as  if  the  payment 
had  been  made  by  the  member.  I  see  no  g^und 
npon  which  the  company  should  be  entitled  to  recover 
the  5d.  imoe  over,  once  from  the  forfeited  member, 
and  again  from  the  member  who  becomes  the 
purchaser  after  the  forfeiture.  The  purchaser  is 
liable  for  the  whole  amount  unpaid,  but  not  for  the 
whole  amount  irrespective  of  such  pavmeots  as  the 
company  may  recover  from  the  forfeited  member.  As 
a  separate  and  independent  ground,  I  think  that  by 
contract  between  the  company  and  the  purchaser  of 
the  share  the  latter  is  entitled  to  the  benefit  of  such 
payments  as  are  made  by  the  forfeited  member.  This 
point  arises  on  the  form  of  the  certificate.  The  shares 
are  sold  as  shares  upon  which  tbe  Is.  8d.  has  been 
called  up  and  is  payable  by  tlie  African  Gtold  Proper- 
ties (Limited).  To  such  extent  as  the  company 
recover  in  rei pect  of  that  previous  call  they  have,  I 
think,  contracted  with  the  purchaser  that  he  shall 
have  the  benefit  of  it  towards  satisfaction  pro  tanto  of 
the  amount  unpaid  at  the  time  of  his  purchase.  In 
my  judgment  tbe  contention  of  the  liqmdator  that  he 
can  recover  over  again  from  the  New  BaUds  Eersteling 
the  £790  18«.  Id.  which  the  African  Gold  Proper- 
ties (Limited)  have  paid,  fails.  He  can  only  recover 
£107  Ss.  7d.,  the  amount  agreed  to  be  owing. 

SolTcitors,  Sanderson,  Adkin,  Lee,  &  Eddk;  Dale, 
Newman,  &  Hood. 


K.  B.  Div.     )  .  4        ,^  ,^^. 

(W-ltOD,  J.)  1  ^««-  10.  1^- 

Embibioos  v.  Akolo-Attstrian  Bank,  (a.) 
Banker — Conversion— Cheqtte  stolen-^Conflict  of  law — 
Indorsement  forged  —  Oood  title  passed  in  foreign 
country— Cheque  drawn  in  foreign  country  on  bank  in 
England— Bills  of  Exchange  Ad,  1882  (46  &  46  Vict, 
c.  61),  M.  24.  72. 

Plaintiffs  in  Roumania  bought  a  cheque  from  a  hank 
in  Roumania  drawn  on  a  bank  in  England,  The  plain- 
tiffs (payees)  indorsed  the  cheque  to  *^  O,  E.  <k  Co,,*'  a 
firm  in  London,  The  cheque  was  stolen  and  the  indorse- 
ment forged.  The  thief  indorsed  the  cheque  to,  and 
obtained  payment  for  the  cheque  from,  a  bari  in  Vienna. 
The  Vienna  bank  took  the  cheque  for  good  consideration, 
acted  in  good  faith  and  without  gross  negligence,  and 
indorsed  the  cheque  to  the  defendants  and  forwarded  it  to 
England,  where  it  was  presented  to  and  paid  by  the  bank 
on  which  it  was  drawn.  The  thief  was  prosecuted  to 
conviction.  By  Austrian  law  the  Vienna  bank  acquired 
a  good  title  to  the  cheque. 

Held,  in  an  action  for  conversion  of  the  cheque,  that, 
since  the  Vienna  bank  acquired  a  good  tttle  to  the  cheque 
a  good  title  was  passed  to  the  d^endant  bank,  and  that, 
therefore,  the  defendants  were  not  liable  for  conversion. 

Alcook  V,  Smith,  [1892]  1  Ch.  238,  61  L.  J.  Oh. 
161,  followed. 


(a.)  Reported  by  W.  T.  TraxON,  Esq.,  Barrister- 
at-Law« 


Action  tried  in  the  Commercial  Court. 
This  was  an  action  to  recover  damages  for  the 
wrongful  conversion  of  a  cheque. 

Bankes,  K.C.,  and  de  Gruyther^  for  the  plaintiffs* 

Cohen^  K,C.,  and  Maurice  Hill,  for  the  defendants. 

The  following  authorities  were  referred  to :  Alcock 
V.  8mith,  [1892]  1  Ch.  238,  61  L.  J.  Ch.  161, 40  W.  B. 
Dfg.  26 ;  Cammell  v.  SeweU,  8  W.  B.  639  29  L.  J.  Es. 
360  ;  CastHque  v.  Imrie,  19  W.  B.  1,  L.  B.  4  H.  L.  414 ; 
Hooper  v.  Oumm,  16  W.  B.  464,  L.  B.  2  Cn.  282 ;  La 
Cave  V.  Credit  Lyonnais,  [1897]  1  Q.  B.  148,  45 
W.  B.  Dig.  8 ;  Dicey's  Conflict  of  Laws  (1896),  p. 
630,  r.  140.     • 

The  facts  and  argoment  appear  in  the  following 
considered  judgment. 

Cur.  adv.  vuU, 

Aug.  10.— Waltox,  J.— In  this  case  the  plaintiffs, 
Messrs.  Leonidas  Bmbiricos  and  another,  sue  the 
Anglo -Austrian  Baok  and  claim  £260  damages  for 
the  wrongful  conversion  of  a  cheque.  The  case  raises 
a  somewhat  important  queetton  as  to  the  rights  of 
the  parties  under  the  drcumstanoes  of  a  case  kke  the 
present  one.    Shortly,  the  controversy  is  this :  The 

Slaintiffs  were  the  payees  of  the  cheque  in  miestion. 
t  was  stolen  from  them,  and  it  was  fraudntently 
indorsed  by  the  thief,  or  someone  acting  in  concert 
with  the  thief,  to  a  bank  at  Vienna,  who  took  it  for 
p;ood  consideration  and  in  good  faith,  and  it  was 
mdorsed  by  them  to  the  Anglo- Austrian  Bank,  the 
defendants.  The  Anglo-Austrian  Bank,  the  defend- 
ants, obtained  payment  of  it  from  the  bank  upon 
whom  the  cheque  was  drawn.  It  is  said  that  in  deal- 
ing with  the  cheque  and  obtaining  payment  for  it 
they  were  dealiug  with  the  property  of  the  plaintiffs, 
that  the  cheque  was  the  plaintiffs,  and  that  the 
defendants  are  responsible  for  the  conversion  of  the 
cheque.  On  the  other  baud,  the  defendants  say  that 
by  the  transfer  of  the  cheque,  which  took  place  in 
Vienna  to  a  Vienna  bank,  a  good  title  passed  to  the 
Vienna  bank — a  good  title  which  thii  court  is 
bou*  d  to  recognize— and  that  the  Vi-nna  bank 
haviog  taken  a  good  title  gave  a  good  title  to 
the  defeudants,  and  therefore  the  defendants  when 
they  dealt  with  the  cheque  and  obtaiaed  pay- 
ment of  it  by  preseoting  it  to  the  bank  upon 
which  it  was  diuwn  were  dealing,  not  with  ihe 
plaintiffs'  property,  but  with  their  own  property,  aod 
therefore  they  are  not  liable  in  this  action.  The 
cheque  was  drawn  on  the  6th  of  March,  1903,  by  the 
Banque  Gener»le  at  Brails,  in  Boumania,  on  a  bank, 
the  Direction  der  Disconto  Gt^sellschaft,  London,  and 
was  payable  to  the  plaintiffs  or  their  order.  It  was 
indorsed  by  the  plaintiffi,  who  carry  on  business  at 
Braila,  to  a  firm  of  G.  Bmbiricos,  of  London.  The 
cheque  was  placed  in  an  envelope  with  a  letter 
addressed  to  Messrs.  G.  Embiricos  &  Co.,  London,  and 
ought  to  have  been  posted,  but  instead  of  its  being 
posted  in  due  course  the  clerk  in  the  service  of  the 
plaintiffs  fraudulently  opened  the  letter  and  stole  the 
cheque,  sending  on  the  letter  to  its  destination — that 
i^,  to  Messrs.  G.  Embiricos  &  Co.,  London.  The 
cheque  then  found  its  way  to  Vienna,  and  at  Viennii 
on  tbe  9th  of  March  (the  cheque  haviog  been  drawn 
on  the  6th  of  March)  it  was  tiiken  by  someone  who 
no  doubt  was  acting  in  concert  with  the  thief  to  the 
bank,  which  I  call  the  Vienna  bank,  to  be  cashed. 
The  Vienna  bank  not  knowing  the  person  wdo  brought 
the  cheque  to  them  asked  him  to  call  again  the  next 
day.  It  appeared  to  be  properly  indorsed.  The 
Vienna  bank  then  communicated  with  the  drawers  of 
the  cheque,  that  is  to  say,  the  Banque  Geoerale  of 
I   Braila,  and  asoertained  from  the  drawers  of  the  cheque 
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that  the  oheqne  was  drawn  by  them  and  therefore 
was  a  genuine  cheque  in  that  senae*  and  the  next  day, 
the  10th  of  March,  the  perflon  who  had  brought  the 
cheque  on  the  previous  day  to  the  bank  to  be  cashed, 
called  again,  and  it  was  cashed,  that  is  to  say,  he 
recf^ired  its  value  and  the  cheque  was  handed  over  to 
the  Vienna  bank.  It  purport«'d  to  be  duly  indorsed 
by  Messrs.  G.  Embiiicos  &  Co.,  to  whose  order  it 
had  been  indorsed  by  the  plaintiffs.  Then  it  was 
sent  on,  indorsed  by  the  Vienna  bfink,  to  the  Anglo- 
Austrian  Bank  in  liondon  and  was  cashed  by  tbeaa. 
There  is  here,  of  course,  no  question  as  to  the  con- 
tractual rights  in  the  cheque  as  against  the  bank 
npoa  whom  the  cheque  was  drawn.  They  are 
not  parties  to  the  action.  The  only  question  is 
a  question  as  between  two  successive  holders  of  the 
cheque  as  between  the  original  payees,  who  were 
holders  and  from  whom  the  cheque  was  stolen,  and 
a  subsequent  holder  who  acquired  his  title  through 
and  by  means  of  a  forged  indorsement. 

It  is  plain  that  if  this  case  is  to  be  governed  by 
Bnglidi  law  the  defendants  —  there  is  no  dispute 
about  it — would  have  no  defence  to  this  action. 
The  Boglish  law  is  stated  in  section  24  of  the 
Bills  of  Exchange  Act.  1882,  which  provides  th«t: 
**  Subject  to  the  provisions  of  this  Act,  «vhere  a 
signature  on  a  bill  is  forged  or  placed  thereon  with- 
ont  the  authority  of  the  person  whose  signature  it 
porports  to  be,  the  forged  or  noautborized  signa- 
iore  is  wholly  inoperative,  and  no  right  to  retain 
the  bill  or  to  give  a  discharge  therefor  or  to 
enforce  payment  thereof  against  any  party  thereto 
can  be  acquired  through  or  under  that  signature,  na- 
less  the  party  against  whom  it  is  sought  to  retain  or 
enforce  payment  of  the  bill  is  precluded  from  setting 
np  the  forgery  or  WAnt  of  authority."  But  the 
defendants  say  th^t  the  English  law  as  stated  in  th^t 
section  of  the  Bills  of  Exchange  Act  does  not  apply 
to  the  pri'sent  case  because  tbe  cheque  was  transferred 
in  Vienna  to  ^e  Vienna  bank,  aud  the  defendants 
say  that  by  the  law  of  Austria,  which  is  the  law  of 
Vienna,  the  Vienna  bank  obtained  a  good  title  to  the 
cheque  although  it  wai  handed  to  them  by  some  per- 
son who  either  was  the  thief  or  was  acting  in  concert 
with  the  thief  who  had  stolen  the  cheque,  and 
although  the  indorsement  to  it,  that  is,  the  written 
indorsement,  was  a  forgery.  It  is  stated  that  that 
is  the  law  of  Austria,  the  law  which  wouli  govern  a 
transaction  of  this  land  in  Vienna,  and  that  the 
question  of  title  arising  from  the  transfer  of  the 
cheque  in  Vienna  must  be  determined  by  the  law  of 
Vienna.  Now,  with  regard  to  the  law  of  Vienna  I  do 
not  think  there  is  any  dispute.  It  is  stated  in 
affidavits,  and,  so  far  as  I  can  see,  the  affidavits  of 
the  plaiitiffs  and  of  the  defendants  ai^ree.  In  an 
affidavit  used  by  the  defendants  (the  affidavit  of  Dr. 
Wilhem  Stein)  it  is  alleged  in  paragraph  7  that :  "  By 
Austrian  law  the  holder  of  a  cheque  which  he  has 
bought  bond  fide  and  for  value  is  identified  as  pro- 
prietor of  the  cheque  and  entitled  to  the  prooeads 
thereof  against  all  the  world,  notwithstanding  that 
the  cheque  has  previously  be<*n  stolen  ^nd  notw  tti- 
standiog  that  rhe  iudorsHment  has  been  f  >rged."  I 
do  not  n'-ed  to  read  the  rest  of  rhe  affitJavit.  The 
articles  of  the  code  applicable  to  Vienna  are  set  out. 
I  think  one  ought  to  add  to  that  statement  of  the 
law  what  appears  lower  down.  '*  By  Austrian  law 
the  holder  of  a  cheque  which  he  has  bought  bond 
fide  and  without  gross  negligence"  ought  to  be 
added,  '*  and  for  value  is  identified  as  proprietor  of 
the  cheque  and  entitled  to  the  proceeds  thereof 
against  ail  the  world  notwithstanding  that  the  cheque 
has  previously  been  stolen  and  notwithstanding  that 
the  indorsement  has  been  forged."  The  law  is  stated 
in  an  affidavit  which  has  been  put  in  by  the  plaintifiGi 


practically  in  the  same  language.    There  is  no  dis- 
pute as  to  what  the  Austrian  law  is. 

.  The  question  is  whether  the  validity  of  the  indorse- 
ment and  transfer    in   Vienna   depends   upon  the 
Austrian  law  or  whether  it  depends  upon  Etigush  law. 
Mr.  Oohen,  for  the  defendants,  relied  on  tbe  general 
principle  which  is  applicable  to  ordinary  chattels,  and 
which  he  contended  was  applicable  also  to  a  ch^qne 
suoh  as  the  cheque  in  question  in  this  CMse,  and  the 
general  rule  upon    which   he  relied  is  stated  in  tbe 
ca8»9  of  Alcock  v.  Smith,  by  Bomer,  J.,  no  v  Bomer, 
L.J.,  in  giving   judgment  m  thnt  case,  and  whose 
judgment     was      afterwards      affirmed      by      tbe 
Court    of   AppeaL      What   Bomer,    J.,    said    was 
this  :      "  Qcoierally     the     rights     of     transferor 
and    transferee    on    a    trans^r    in    one    country 
of  a  document  of  title  to  a  debt  or  to  an  interest  in 
personal  property  are  governed  bv  the  law  of  the 
country  where  the  tr  ansf  er  takes  place,  although  the 
debt  may  be  due  from    person s  living  in,  or  the  per- 
sonal property  may  be  .situate  in  a  ^reign  country.'' 
Mr,  Cohen  with  regard  to  chattels,  contended,  and  I 
think  rightly,  that  the  law  is  correctly  stated  in  Mr. 
Dioey*s   book  on  th««  Cocflict  of  Laws  in  rule  140. 
Tbe  rule  as  stated  by  Mr.  Dicey,  is  in  these  words : 
**  An  assignment  of  a  movable  which  can  be  touched 
(goods),  giving  a  good  title  thereto  according  to  tbe 
law  of  the  country  wht-re  tbe  movable  is  situate  at 
the  time  of  the  assignment  {lex  aitus)  is  valid."     I 
do  not  think  that  it  was  disputed,  or  at  least  I  do  not 
gather  that  it  was  disputed  that  that  is  a  correct  state- 
ment of  the  law  with  regard  to  ordinary  chattels  and, 
therefore,  if  this  had  not  been  a  cheque,  but  had  been 
a  diamond,  say,  which  had  been  stolen  out  of  a  letter 
and  th*-n  sold  in  Vienna  under  such  circumstances 
that  the  purchaser  in  Vienna  took  a  good  title,  and 
tbe  question  afterwards  arose  in  this  country  as  to 
the  yalidicy  of  the  sale  in  Vienna,  the  English  courts 
would  recognize  the  validity  of  the  transaction  in 
Vieona.  if  it  was  good  according  to  the  law  of  Vienna, 
even  although  it  would  not  be  good  aocordtng  to  the 
law  of  England.     It  seems  to  me  the  analogy  with  a 
sale  in  market  overt  is  almo>t  exact.     A  horse  is 
stolen  and  is  taken  by  the  thief  to  some  other  place 
and  is  sold    in    market    overt:    according  to   the 
general  law,    tbe  tbief  could  give  no  title  at  all ;  if 
it  is  sold  in  market  overt  according  to  our  English 
law  the  purchaser  does  get  a  good  Utle.    You  might 
imagine  a  somewhat  similar  state  of   things  with 
regard  to  a  foreign  state   like  Austria.    It  might 
very  weU  be  that  a  sale  in  Vienna  of  a  chattel 
might  confer  a  good  title  acc:>rding  to  the  Austrian 
law   although  if   tbe  same   sale   had   taken   place 
in  London  no  title  at  all  would  have  been  giy«*n. 
In  such  a  case  it  seems  to  me  plain  that  the  title 
acquired  in  Vienna,  good  according  to  Austrian  law, 
would  be  a  good  title  in  England. 

Now,  does  this  apply  to  a  bill  or  a  cheque  ?  It 
seems  to  me  that  the  case  of  Alcock  v.  Smith 
from  the  beginning  to  end  assumes  that  the  same  rule 
must  he  applied  to  a  cheque  as  would  be  apuhed  to 
a  chattel.  B>mer.  J.,  having  begun  by  pointing  out 
that  in  that  case  the  question  arose,  n<  >t  as  a  question  of 
contract  between  the  par  tit's  to  the  contract,  but  as  a 
question  as  between  successive  holders,  as  to  the  title 
to  the  instrument,  refers  to  tbe  general  law  and  ref-^rs 
to  the  rule  with  regard  to  chattels  as  to  which  I  have 
just  spok^^n,  and  it  seems  to  me  in  that  case  that 
De  applies  the  ordinary  rule  with  regard  to  chattels  to 
a  bul.      In  that  case,  stating  it  quite  shortly,  the 

Suestion  arose  in  this  way  :  A  bill  was  purchased  in 
for  way  under  circumstances  which  gave  the  pur- 
chaser a  good  title  in  Norway  by  Norwegian  law, 
but  which  would  not  have  given  to  the  purchaser  a 
good  title  in  England  if  the  transaction  had  taken 
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place  in  England  acoording  to  Bofl^ish  lav ;  at  any 
rate,  it  would  not  have  given  the  porohaser  a  good 
title  as  against  the  plaintiffs  in  the  case  of  Alcoek  ▼. 
Bmith.  The  bill  having  been  porchased  in  Norivay 
was  indorsed  to  the  defendant  (I  am  speaking  now  of 
the  defendant  in  the  case  of  Alcoek  y.  Smith),  who 
was  in  England,  and  the  pla^ntiff<i,  against  whom, 
according  to  the  English  law,  the  defendants  had 
acquired  no  title  or  not  a  good  title,  set  up 
their  daim  against  the  defendant  in  England. 
The  question  bad  to  be  determined  in  England, 
and  it  was  held  that  although  the  purchaser  under 
the  same  circumstances  would  not  have  taken  a  good 
title,  and  that,  therefore,  the  defendant  would  not 
have  had  a  good  title  as  against  the  plaintifEB  if  the 
purchase  and  the  transaction  had  been  in  England,  yet 
because  the  transaction  was  in  Norway,  and  was  good 
according  to  Norwegian  law,  he  did  not  take  a  good 
title  as  against  the  plaintiffs.  It  seems  to  me  tlult  in 
effect  Alcoek  y.  Smith  goyems  the  present  case,  and 
that  I  am  bound  to  follow  it,  and,  if  so,  my  judgment 
ought  to  be  for  the  defendants. 

Reference  was  also  made  to  section  72,  sub-section 
2,  of  the  Bills  of  Exchange  Act,  which  is  this: 
''  Subject  to  the  provisions  of  this  Act,  the  interpre- 
tation of  the  drawing,  indorsement,  acceptance,  or 
acceptance  supra  protest  of  a  bill  is  determined  by  the 
law  of  the  place  where  such  contract  is  made." 
*' Contract"  there  means  drawing,  indorsement,  or 
acceptance,  or  by  acceptance  under  protest.  There 
is  an  exception:  ** Provided  that  where  an  inland 
bill  is  indorsed  in  a  foreign  country  the  indorsement 
shall,  as  regards  the  payer,  be  interpreted  acccnrding 
to  the  law  of  the  United  Kingdonu"  Mr.  Cohen 
scsroely  relied  upon  that  sub-section,  although,  if 
interpretation  of  the  indorsement  means  the  J^^l 
effect  of  the  transfer  by  indorsement,  it  seems  to  me 
it  would  have  covered  the  present  case— if  it  means 
that.  **  Indorsement,"  of  course,  in  the  Bills  of 
Exchange  Act  means  something  more  than  the  mere 
writing  of  a  name  or,  at  any  rate,  of  some  words  on 
the  back  of  a  cbeqne.    '*  Indorsement,"  as  inter- 

Srt)ted  by  the  Bills  of  Exchange  Act,  means  an  in- 
orsement  completed  by  delivery;  and  therefore 
'*  indorsement "  meant  the  transaction  of  delivering  a 
cheque  indcrsed.  It  has  been  said  in  the  very  case  I 
have  referred  to  of  Alcoek  y.  Smith  that  the  word 
**  interpretation  *'  is  not  to  be  read  in  the  strict  sense 
merely  of  an  explanation  of  words  and  language,  but 
as  meaning  the  legal  effect— that  the  legal  effect  of 
the  indorsement  is  to  be  determined  by  t£e  law  of  the 
place  where  such  contract  is  made.  If  that  means 
the  legal  effect  of  the  transfer  by  indorsement,  it 
seems  to  me  it  would  apply  to  the  present  case.  But 
whether  it  does  apply  or  whether  it  does  not  apply, 
it  does  not  prevent  the  general  rule  horn  applying. 
I  do  not  think  in  the  case  of  a  codi^ing  Act  like  the 
Bills  of  Exchange  Act,  because  a  particular  instance 
of  the  application  of  a  general  rule  is  expressly  pro- 
vided for  and  mentioned,  that  you  can  properly  argue 
the  general  rule  appUes  only  so  far  as  it  is  expressly 
mentioned;  that  does  not  exclude  as  to  the  other 
things  which  are  not  expressly  mentioned,  because 
these  Acts,  like  the  Bills  of  Exchange  let,  do  not 
pretend  to^  be  scientific  codes  in  which  the  whole  of 
the  principles  are  laid  down  from  beginning 
to  end,  but  they  are  re^y  rather  in  the 
nature  of  a  digest;  and  in  this,  as  in  other 
statutes  of  the  same  kind,  there  is  a  general 
saving  dause  which  provides  that  the  generid  prin- 
ciples of  law  are  to  apply,  which  is  section  97, 
sub-section  2 :  '*  The  rules  of  common  law,  including 
the  law  of  merchant,  save  in  so  far  as  they  are 
inconsistent  with  the  oxpiess  provisions  of  this  Act, 
shall  continue  to  apply  to  bills  of  exchange,  pro- 


missoxy  notes,  and  cheques."  Therefore,  even  although 
section  72  does  not  apply,  and  ought  not  to~be  read 
so  as  to  i^yam  the  present  case,  I  think  that  the 
general  principle  which  I  have  endeavoured  to  indicate 
does  apply,  and  that  this  is  analogous  to  a  case  in 
which  a  chattel  was  transferred  in  Vienna  Ui  such  a 
way  as,  acoording  to  the  Austrian  law,  to  give  a  good 
title,  slthough  not  in  such  a  way  as  would  give  a 
good  title  according  to  English  law.  In  such  a  case 
the  title  acquired  in  Vienna  would  be  reooffnized  as  a 
good  title  in  the  English  courts,  and  I  thimc  the  same 
rule  applies  to  a  cheque  under  the  oironmstances  of 
this  case. 

There  is  another  question.  By  the  Austrian  law 
the  Vienna  bank  tock  a  good  title  only  if  it  tock  the 
cheque  in  good  faith  and  for  full  value  (about  iHiich 
there  is  no  dispute),  and  also  without  gross  n^digenoei 
It  is  said  there  was  gross  negligence,  and  the  sross 
negligence  relied  upon  is  this :  Tnat  the  Vieona  bank 
did  not  make  further  inquiries  as  to  the  stranger  iHio 
brought  the  cheque  to  the  bank  to  be  cashed.  Tiiat 
is  one  pohit  whiob  is  relied  upon,  and  I  will  deal  with 
that  first.  They  did  inquire  of  the  drawer  of  the 
cheque  to  ascertain  whether  the  cheque  was  s  genuine 
cheque  to  begin  with — whether  it  was  really  a  oheqoe 
drawn  by  the  drawer  on  the  bank  in  London.  They 
found  out  that  it  was.  Who  the  person  was  into 
whose  hands  the  cheque  had  got  they  could  not  tell 
at  all  except  by  asking  him,  and  it  seems  to  me  that 
that  would  have  been  a  very  useless  proceeding, 
because  he  could  have  said  anvUiing  he  chose ;  and  I 
do  not  think  that  they  could  expect  to  be  able  to 
obtain  any  reasonable  security  as  to  the  validity  of 
the  transaction,  or  as  to  the  validity  of  the  title  of  the 
person  who  presented  the  cheque  to  them  by  making 
mquiries  of  him.  At  any  rat^  the  fact  that  they  did 
not  make  any  further  inquiry  than  tiiey  did,  does  not 
seem  to  amount  to  what  the  Austrian  law  calls  gross 
negligence. 

Then  the  other  point  is  this :  It  is  said  that  the 
cheque  was  iodorsea  to  G.  Embuicos  &  Co.,  smd  that 
G.  Embiricos  &  Co.  were  in  London ;  but  there  was 
nothing  on  the  face  of  the  cheque  to  show  that  they 
were  in  London.  So  that  there  was  nothing  to  show 
that  G.  Embiricos  &  Co.,  to  whom  the  dieque  was 
indorsed,  were  really  in  Loudon.  .  It  is  said  ttiat  the 
cheque  was  cashed  on  the  lOtb,  and  was  drawn  on 
the  6th,  and  that  it  could  not  have  got  to  London  and 
back.  That  may  be  so,  but  I  do  not  see  that  there  is 
anything  in  that  whidi  in  itself  was  suspidoos.  So 
far  as  the  Austrian  bank  was  concerned  the  oheqae 
might  quite  properly  be  in  the  hands  of  some  person 
in  Vienna  on  tiie  9th  of  March,  although  tt  wu 
drawn  only  on  the  6th,  and  it  seems  to  me  that  the 
evidence  as  to  gross  negligence  fails. 

Tuerefore,  if  I  am  right  in  the  principle  of  law 
which  I  think  ou|;ht  to  be  applied  to  this  oasi»,  and  if 
I  am  right  in  saying  that  it  is  gowned  by  Aleoek  v. 
Smitht  tiiere  must  he  judgment  for  the  derendants. 

The  difference  between  this  case  and  Alcoek  v.  8mHk 
seems  to  me  to  be  this :  that  in  Alcoek  v.  Smith  these 
was  no  fraud ;  there  was  no  question  of  the  bill 
having  been  stolen;  it  was  not  dealt  with  by  a 
thief  or  by  anybody  who  had  acquired  it  disbonestly. 
But  in  the  case  of  a  chattel  that  would  make  no 
difference.  In  the  case  of  a  sale  in  market  overt  it 
makes  no  difference,  and  I  do  not  see  why  it  shoold 
make  any  difference  in  the  present  ease.  I  have  found 
nothiog  else  that  is  material  which  seems  to  me  to 
distingoish  the  case  of  Alcoek  v.  Smith  from  the 
present  case,  and,  therefore,  I  think  there  must  be 
judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Downing,  Handcodct 
Middidon,  d;  Lewis. 

SolidtOTS  lor  the  defendants,  Bireham  A  Oo» 
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K  B.  Div.  \ 

(Lord  Alventone,  L.O.J.,  and     >     Maroh  3,  1904. 
Wills  and  Kennedy,  JJ.)        ) 

Jackson  v,  Wimblbdon  Ubban  Distbiot 
Council,  (a.) 

Local  government — Drainage — Single  private  drain — 
Liability  to  repair— Public  Health  Act,  1875  (38  &  39 
Vict,  c,  65),  B.  41 — Puhlic  Health  Act$  Amendment 
Act,  1890  (53  ik  54  Vict.  e.  59),  «.  19. 

A  main  or  common  drain  which  was  admitted  to  be 
in  itulf  a  sewer  within  the  meaning  of  the  Public  Health 
Ad  connected  with  the  public  sewer  by  means  of  a  branch 
drain  which  wcu  admitted  to  be  a  sinaU  private  drain 
within  the  meaning  of  section  19  of  the  Public  Health 
Ads  Amendment  Ad,  1890 ; 

Held,  that  the  sewer  was  not  thereby  converted  into  a 
single  private  drain  so  as  to  enable  the  local  authority  to 
recover  from  the  owner  of  one  of  the  houses  his  proportion 
of  the  cost  incurred  by  them  in  repairing  the  drain. 

Gase  stated. 

^6  appellant  was  sammoned  on  the  8th  of  August, 
1903,  for  that  he  did  on  the  29th  of  April,  1903,  or  on 
some  dav  or  days  within  six  months  then  latt  pait, 
make  default  in  payment  of  the  sum  of  £35  Is.  due  and 
owing  from  tiie  appellant  to  the  respondents,  being 
the  amount  of  expenses  incurred  by  the  respondents 
in  the  execution  of  oertaiu  works  in  relaying  the 
main  or  common  drain  at  the  rear  of  Nos.  51,  53,  55, 
57, 59,  61, 63,  65, 67, 69, 71,  and  73,  Hartfleld-crescent, 
and  also  did  make  default  in  payment  of  £13  7s.  5d., 
a  proportion  of  the  expenses  inouned  by  the 
respondents  in  the  execution  of  certain  works  in 
relaying  a  sbgle  private  drain  connecting  73,  Hart- 
fiela-cresceni  and  75,  Hartiield- crescent,  belonging 
to  different  owners,  with  a  certain  public  sewer. 

On  the  north  side  of  Hartfiefd-cresoeut,  in  the 
respondents*  district,  are  sixteen  houses  numbered 
witii  odd  numbsrs  from  51  to  81,  both  indusive.  The 
appellant  is  the  owner  of  twelve  of  these  houses.  A 
Mr.  Halliday  is  the  owner  of  75,  and  a  Mr.  Ysoldt  is 
the  owner  of  the  other  thifee.  At  the  rear  of  theie 
houses  runs  a  main  common  drain  running  from  east 
to  west  connected  with  the  public  sewer  in  Hartfield- 
cresoent  by  a  branch  drain  (hereafter  called  braooh 
drain  AB)  running  from  north  to  south  betu^een  the 
house  numbered  73  and  the  house  numbered  75,  atabout 
right  aogles  to  Hartfield-orescent,  under  a  narrow  piece 
of  land  between  the  two  houses  which  is  unbuilt  upon. 
Each  of  the  sixteen  houses  connects  at  the  rear  witti 
the  main  or  common  drain  by  means  of  branch  drains 
which  convey  tiie  sewage  from  each  of  the  houses  to 
the  main  drain,  and  tbence  through  the  branch  drain 
AB  into  the  public  sewer  in  Hartfield-crescent.  Tue 
main  drain  at  the  retr  of  the  houses  Nos.  51  and  81, 
and  the  branch  drain  AB  are  constructed  wholly 
upon  private  proper^. 

Part  III.  of  the  rnblic  Health  Acts  Amendment 
Act,  1890,  has  been  adopted  in  the  respondents' 
district. 

On  the  26th  of  November,  1902,  a  written  applica- 
tion was  made  to  the  respondents  acting  as  the  local 
authority  under  the  Public  Health  Act  statine  the 
drains  on  the  premises  77  to  85  (ioclusive),  Hartfield- 
oresoent  were  a  nuisance  and  injurious  to  health, 
and  requesting  them  in  pursuance  of  the  said  Act  to 
empower  their  inspector  of  nuisances  to  enter  the 
premises  and  cauie  the  ground  to  be  opened  up  and 
examined. 

In  pursuance  of  section  41  of  the  said  Act,  the 
respondents,  as  the  local  authority,  oa  the  18th  of 

(a.)  Beported  by  Alan  Hooo,  Esq.,  Barrister- 
at-Law. 


December,  1902,  by  writing,  empowered  their 
inspector  of  nuisances,  after  giving  twenty-four 
hours*  notice  in  writing  to  the  occupier,  to  enter 
such  premises  and  cause  the  ground  to  be  opened. 

In  pursuance  of  such  auuiority.  after  giviog  the 
notice  ipedfled,  the  inspector  of  nuinances  did  enter 
and  ^n  up  the  drains  at  the  rear  of  Nos.  77  to  85, 
Hartfield-crescent,  and  found  that  it  was  necessary 
for  the  drain  at  the  rear  of  Nos.  75  and  51  to 
73  (odd  numbers,  inclusive),  Hartfield-crescent,  to  be 
also  opened  up  and  examined,  and  b^ing  empowered 
by  the  respondents  to  do  this,  he  also  opened  up  and 
examined  the  drains  at  the  back  of  these  premises. 
The  whole  of  the  main  or  common  drain  appeared  to 
be  in  a  bad  condition  and  to  require  alteration,  and 
the  inspector  duly  represented  such  fact  to  the 
respondents. 

The  respondents  thereupon  caused  notice  to  be 
given  to  the  owners  and  occupiers  of  all  the  sixteen 
houses  requiring  them  to  execute  the  necessary  works 
forthwith,  or  within  a  reasonable  time  therein 
specified. 

The  owners  of  the  premises  Nos.  75,  77,  79,  and  81 
duly  executed  the  works  required  by  the  respondents 
to  tiieir  satisfaction  so  far  as  such  works  affected  the 
mfdo  drain,  but  made  default  in  executiog  the  works 
requured  to  the  branch  drain  AB. 

The  appellant,  as  the  owner  of  the  houses  Nos.  51 
to  73.  aid  not  comply  with  such  notice,  but  made 
default  in  executing  the  works  so  required  to  be  done 
to  the  branch  drain  AB,  and  the  main  drain  at  the 
rear  of  the  houses  Nos.  51  to  73 ;  and  the  respondents 
duly  executed  such  works,  and  their  surveyor  duly 
made  an  apportionment  of  the  expenses  of  such  works 
by  apportioning  the  expense  of  the  branch  drain  AB 
aiiooffst  the  owners  of  the  sixteen  houses,  51  to 
81  (odd  numbers),  Haitfield-crescent  and  also 
apportioned  the  cost  of  the  works  executed  to  t'^e 
main  drain  at  the  rear  of  51  to  73  upon  th*9 
appellant.  The  appellant  did  not  within  the  required 
statutory  period  of  three  months  dispute  such  appor- 
tionment, and  the  same  has  now  become  binding. 
Formal  demand  was  maie  by  the  respotidents,  as 
lof^al  authority,  for  the  sums  so  apportioned — viz., 
£35  Is.  in  respect  of  repairs  to  the  main  drain,  and 
£l3  7c.  5d.  in  respect  of  the  repairs  to  the  branch 
drain  AB,  and  default  having  been  made  by  the 
appellant  in  complying  with  such  d<*mand,  on  the  8th 
of  August,  1903,  the  respondent  laid  this  complaint 
before  the  magistrates. 

It  was  admitted  before  the  justices  by  the  appellant 
that  the  branch  drain  AB  was  a  single  private  drain 
within  the  meaning  of  section  19  of  the  Act  of  1890,  bat 
it  was  contended  on  his  behalf  that  the  main  or  com- 
mon drain  at  the  back  of  the  houses  Nos.  51  to  73  was 
a  sewer  within  the  meaning  of  the  Public  Health  Act, 
1890,  and  not  a  single  private  drain  connecting  two 
or  more  houses  belonging  to  different  owners  with  a 
public  sewer,  within  the  meaning  of  section  19  of  the 
Act  of  1890. 

On  behalf  of  the  respondents  it  was  contended 
that  it  is  necessary  to  have  regud  to  the  entire 
system  of  drainage  discharging  into  the  public  sewer, 
and  that  such  system  of  drainage  comprehended 
the  drainage  of  the  whole  of  the  houses  Nos.  51  to  81, 
which  belong  to  different  owners,  and  form  in  fact  one 
entire  drain  connecting  the  whole  of  the  sixteen 
houses  with  the  public  sewer;  that,  therefore,  the 
main  or  common  drain  at  the  rear  of  the  houses  Nos. 
51  and  81  and  the  branch  drain  AB  were  capable  of 
beioff  dealt  with  under  section  19  of  the  Act  as  a 
singfo  private  drain  within  the  meaning  of  that 
section. 

The  question  for  the  opinion  of  the  justices  was 
whether  the  main  or  common  drain  at  the  rear  of  the 
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houBes  was  a  single  private  drain  within  the  meaning 
of  section  19  of  the  Publio  Health  Acts  Amendment 
Act,  1890. 

The  justices  decided  in  favonr  of  the  respondents, 
and  the  question  for  the  opinion  of  the  court  was 
whether  their  d<*cision  was  right. 

Section  19.  sub-scKition  1,  of  the  Public  Health  Acts 
Am«*i<dment  Act,  1890.  provides  as  follows  :  '*  Wher** 
two  or  mor^  houses  belocgiog  to  different  owners  are 
connected  with  a  public  se«er  by  a  single  private 
drain,  an  appltcation  niay  be  made  under  section  41 
of  the  Pablio  Health  Act.  1875  (relating  to  complaints 
as  to  nuisances  from  drains),  A'd  the  local  authority 
mity  recover  any  ezpeoaes  incurred  by  them  in 
executing  any  works,  under  the  powers  conferred  on 
them  by  that  section,  from  the  owners  of  the  houses 
in  such  shares  and  proportions  as  shall  be  settled  by 
their  surveyor  (or  the  case  of  dispute  by  a  court  of 
summary  jurisdiction)." 

Sylvain  Mayor ^  for  the  appellant. 

Maemofran,  K.C»  {O.  Humphrey b  with  him),  for  the 
respondents. 

The  arguments  sufficiently  appear  from  the  judg- 
ment. 

Lord  Alvbbstonb,  L.C.J.— I  hope  that  the  day 
will  arrive  when  no  question  can  arise  as  to  what  is  a 
sewer  and  what  is  a  drain.  But  reallv  the  difficulty  of 
dealing  with  these  questions  is  such  that  one  does 
hope  that  something  may  be  done  in  the  way  of  a 
dedaratorv  Act  or  an  amending  Act  to  put  these 
questions  beyond  the  range  of  discussion.  The  diffi- 
culty probably  arises,  and  the  difficulty  in  legislating 
probably  arose,  from  the  fact  that  here  you  are  apply- 
ing modern  provisions  as  to  sanitation  and  repairs 
of  drains  to  old  methods  of  drainage  that  have  been 
built  up  under  all  kinds  of  systems. 

Now,  the  main  proposition  for  which  counsel  for  the 
respondents  contends  it  this :  once  get  section  19  of 
the  Act  of  1890  to  apply,  and  you  are  entitled  to  sro 
bsck  to  the  end  of  a^l  the  drains  or  sewers — for  this 
purpose  the  drains  as  I  will  call  them,  so  as  not  to 
appear  to  beg  the  question — that  connect  with  the 
private  drain  to  briog  them  all  within  the  purview  of 
section  41  of  the  Act  of  1875.  I  think,  stated  in  that 
way,  the  proposition  goes  too  far.  I  have  had  a  great 
deiu  of  trouble  in  this  case  by  reason  of  the  fact  that 
it  is  admitted  that  the  branch  drain  A6  is  a  single 
private  drain  within  section  19  of  the  Actof  1890,  there- 
fore in  respect  to  that  part  of  it  at  any  rate,  proceed- 
ings could  be  taken  under  section  41  of  the  Act  of  1875. 
Bat  I  think  that  the  main  contention  of  counsel  goes 
too  far.  It  does  not  follow  that  you  are  entitled 
to  go  to  the  end  of  every  pipe  and  say  that  they  are 
all  of  them  private  drains  because  they  happen  to 
cmnect.  Oae  could  put  a  numbf^r  of  cases,  iJthough 
I  do  not  know  that  v«-ry  much  liicht  Is  thro  ^tl  by  trying 
to  put  o*ises.  but  it  does  seem  to  me,  to  take  one 
case,  that  if  that  were  so,  a  person  who  was  ia  posses- 
sion of  an  undoubted  sewer,  or  through  whose  land 
there  went  a  sewer,  the  obligation  of  repairing  which 
sewer  really  had  fallen  upon  the  loo%l  authority, 
might  be  deprived  of  those  rights  by  the  action  of 
third  persons  without  his  consent  at  all.  Therefore 
I  think  that  the  proposition  is  too  wid^. 

Under  these  droumstances  what  is  the  real  question 
we  have  to  decide  ?  It  is  that  the  m^in  or  common 
drain  at  the  rear  of  the  houses  51  to  73  would  be  a 
sewer  within  the  meaDing  of  the  Public  Health  Act, 
1875,  if  it  had  discharged  into  a  sewer  at  the  point 
whence  it  runs  into  the  branch  drain  AB,  or  if  it  had 
been  connected  by  a  pipe  ( which  was  not  a  single  private 
drain)  which  ran  from  that  point  to  the  sewer.  At 
first  I  was  inclined  to  think  that  it  was  difficult  to 


contend  that  a  sewer  oould  communicate  with  a 
single  private  drain ;  but  after  the  consideration  this 
case  has  undergone,  and  the  argument  that  has  been 
addressed  to  us,  I  think  that  thai  view  of  mine  was 
not  well  founded  and  went  too  far. 

The  schem»,  as  far  as  one  can  see  there  is  a  scheme  of 
legislation,  originally  provided  that  where  there  was  a 
drain  which  drained  more  than  two  houses  or  more  thin 
two  buHdings  within  the  d*'fioiti>>n  contained  in  section 
4  of  the  Act  of  1875,  it  became  a  sev^-r  because  it  was 
not  a  dr«in.  I  can  well  imasine  that  there  may  be  a 
structure,  as  in  this  case,  des^g  with  a  long  row  of 
housee  as  to  which  it  could  not  be  denied  Siat  they 
would  be  sewers.  They  do  in  fact  empty  on  both 
tides  in  this  case  into  that  which  for  this  purpose 
must  be  taken  as  being  a  single  private  drain. 

I  do  not  think  that  the  admission  made  with 
regard  to  a  single  private  drain  ought  to  he 
construed  as  being  an  admission,  that  the  whds 
of  it  is  a  single  private  drain,  because,  what- 
ever may  have  been  the  reasons  for  the  admission, 
or  however  it  came  to  be  made,  the  point  was  dis- 
tinctly raised  that  the  main  or  common  drains  at  the 
rear  of  the  house's  51  to  73  was  a  sewer.  Does  sectitHi 
19  of  the  Act  of  1890.  which  enables  tb«*  looal  authority 
to  apply  section  41  of  the  Act  of  1875,  involve  the 
proposition  that  because  you  fiad  that  there  is  a  single 
private  drain  the  connections  with  that  must  be  part 
of  the  single  private  drain  and  are  to  be  so  regaraed  ? 
As  I  have  alreiady  pointed  out,  that  might  involve  the 
loss  of  rights  and  the  change  of  obligations  which 
undoubtedly  existed  prior  to  the  Act  of  1890,  and  it 
would  require  clear  and  distinct  words  in  order  to 
brinff  about  that  result.  The  words  of  section  19  are 
"where  two  or  more  houses  belonging  to  different 
owners  are  connected  with  a  public  sewer  by  a  uogle 
private  drain."  I  am  folly  conscious  of  the  difficulty 
of   understanding  what  was  meant  by    "a  single 

Srivate  drain  "  having  regard  to  the  fact  that  if  a 
rain  does  drain  two  homes  it  would  become  a  sewer 
by  virtue  of  the  Act  of  1875.  But  at  the  same  time 
the  Legislature,  I  think,  certainly  did  not  mean  to 
sweep  away  the  distinction  between  a  drain  and  a 
sewer  for  all  purposes  in  that  particular  case,  nor  does 
counsel  for  the  respondents  contend  that.  He  says 
that  for  some  purposes  the  distinction  will  remain. 
If  the  effect  of  Uie  section  is  to  throw  the  obligation 
of  nuisance  and  repair  upon  the  occupier  I  do 
not  know  what  there  is  Substantially  left  beyond 
ventilation.  At  any  rate  it  seems  to  me  that  the 
purview  of  the  section  is  to  confine  the  operation  of 
section  41  to  that  which  is  a  single  private  drain,  and 
I  point  out  that  in  the  case  which  has  been  of  eprest 
assistance  to  us,  and  which  certainly  discussed  the 
matter  more  carefully  than  any  other  case  that  I 
know — I  mean  the  case  of  Bradford  v.  The  Mayor  of 
Eaatbcurne,  [1896]  2  Q.  B.  46.  44  W.  R.  Dig.  93— xt 
was  not  contended  nor  was  it  any  part  of  the  decisioi 
that  the  obligations  and  the  rights  extended  to  more 
than  that  it  was  a  single  private  drain  in  fact.  It 
was  not  any  part  of  that  decision  to  decide  that  that 
which  was  connected  with  a  single  private  drain  mu^t 
of  necessity  have  been  a  single  private  drain  itself  or 
part  of  it.  I  cannot  hnlp  tlSoking  that  the  laogoage 
of  the  most  careful  judgment  (if  he  will  p«^rmit  me 
to  say  so)  of  my  brother  Wills  rather  exdud  s  the 
idea  that  the  matter  was  in  any  way  considered  hy 
the  court  beyond  the  particular  question  as  to  what 
was  the  meaniog  of  '*  a  single  private  drain"  under 
section  19  of  the  Act  of  1890. 

Therefore  I  think  that  we  are  entitled,  notwith- 
standing the  admission,  to  say  that  that  which  wu  a 
sewer  may  still  remain  to  be  a  sewer,  and  that  thefsct 
that  it  connects  with  a  single  private  drain  does  not 
make  a  difference.    It  would  have  been  a  sewer  had 
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it  oonneoted  with  the  main  sewer  by  means  of  that 
which  was  itself  a  sewer  or  by  a  continuation  of  its 
own  pipe.  I  do  not  think  that  the  fact  that  it  does 
happen  to  poor  ont  into  a  biogle  private  dram,  and 
thereby  get  to  the  sewer,  makes  any  difference  for  the 
purpose  of  deciding  what  is  the  character  of  the  main 
or  common  drain. 

Of  course  in  this  case,  conosel  for  the  respondents 
contends  you  find  a  private  drain,  you  find  the 
different  owners,  and  therefore  a  case  under  section  19 
arises.  I  think  that  it  perfectly  true  so  far  as  the  por- 
tion of  the  pipe  or.  conduit  is  concerned  which  is  found 
to  be  a  single  private  drain  into  which  the  other  drains 
or  sewers  may  connect ;  but  I  see  no  reason  why  a 
sewer  should  not  connect  with  the  single  private 
^ain  and  then  with  another  sewer. 

For  these  reasons  I  am  of  opinion  that  the  justices 
were  wrong  in  condng  to  the  coDclusion  that  the 
m^n  or  common  drain  at  the  rear  of  the  houses  51 
to  73  was  a  drain  within  the  meaning  of  the  Public 
Health  Act,  and  not  a  sewer,  and  thiat  this  appeal 
ought  to  be  allowed. 

Wills,  J. — I  have  come  to  the  same  conclusion, 
though  with  considerable  difficulty,  because  it  seems 
to  me  that  to  reconcile  section  19  of  the  Act  of  1890 
with  the  general  legislation  on  this  subject  is  a  work 
of  extreme  difficulty.  The  court  of  which  I  was  a 
member  attempted  to  do  it  in  the  Fcuthoume  case, 
and  I  thick  so  far  as  the  Eastbourne  case  was  con- 
cerned the  attempt  was  not  altogether  unsuccessful. 
But  now  it  comes  to  be  applied  to  a  different  set  of 
circumstances,  and  that  creates  a  fresh  difficulty  and 
one  as  to  which  the  considerations  of  policy  appear 
to  me  to  be  pretty  evenly  balanced ;  so  there  is  a  very 
great  difficulty  in  saying  that  there  is  any  particular 
reason  why  one  should  incline  to  one  class  of  con- 
struction rather  than  another,  for  reasons  of  public 
oonvenience  or  general  policy. 

What  appears  to  me  to  be  the  determining  factor 
really  is  that  when  you  come  to  look  at  section  19 
the  ^ts  which  are  disclosed  in  this  case  would  seem 
to  pHmd  facie  briog  us  to  say  that  this  was  a  case 
in  which  under  certain  circumitaoces  at  all 
events  section  19  might  apply;  because  there 
are  two  or  more  houses  which  belong  to  different 
owners— namely,  those  on  the  right-hand  side 
and  those  on  tiie  left-hand  side  of  the  passi^ge- 
way  through  which  the  branch  drain  AB  is  carried. 
They  are  connected  with  the  public  sewer  by  that 
single  private  drain  AB,  and  then  one  has  got  to  see, 
when  that  is  granted,  what  the  consequences  are, 
those  being  the  facts.  The  conscijueDoes  are  that 
^plication  may  be  made  under  section  4 1  of  the  Act 
of  1875,  and  when  you  turn  to  section  411  think  it  is 
very  dear  that  the  drain  in  respect  of  which  com- 
plaint is  to  be  made,  and  the  drain  in  respect  of  which 
the  local  authority  his  the  power  of  calling  upon  the 
owner  to  do  the  work,  and  may  do  it  themsdves  if  the 
owner  does  not  do  it,  is  the  same  drain  in  each  case. 
If  that  is  the  case,  then,  inasmuch  as  the  obstruction 
did  not  lie  in  the  branch  drain  AB  section  41  would 
not  apply.  There  seems  to  be  a  certain  sort  of 
intelligible  groundwork  for  such  a  view  in  this  con- 
sideration— that  if  the  obstruction  does  arise  in  the 
branch  drain,  generally  speaking  it  would  be  almost 
impossible  to  say  which  of  the  various  effluents  which 
meet  in  the  branch  drain  is  the  one  that  does  the 
misdiief,  and  therefore  it  is  reasonable  enough  that 
the  expense  of  putting  things  right  should  be  shared 
amongst  all  the  people  who  use  the  branch  drain. 
That,  of  course,  does  not  apply  when  you  are  dealing 
with  the  main  acconunodation  at  the  rear  of  the 
houses  51  to  73,  because  the  other  houses  which  are 
necessary  to  bring  in  the  operation  of  section  19  of 
the  Act  of  1890  do  not  directly  drain  into  it. 


I  do  not  say  that  these  reasons  are  satisfactory.  I 
very  much  doubt  whether  completely  satisfactory 
reatons  could  be  given  for  any  decision  any  way  upon 
any  question  almost  of  those  which  have  come  uuder 
my  notice  und»r  this  section  19 ;  but  I  think  upon  the 
whole,  for  the  reasons  which  I  have  mention^,  that 
the  decision  which  my  lord  has  announced  is  the 
correct  one. 

Kennedy,  J. — I  think  so  too.  I  quite  agree  that 
it  is  very  difficult  to  come  to  any  satisfactory  solution 
of  the  diffioolties  which  are  presented  on  one  side  or 
the  other  in  connection  with  this  case,  but  it  seems  to 
me  that  the  lea^t  difficult  is  the  one  which  my  lord 
has  presented. 

I  will  only  add  jost  this:  the  section  which  is 
invoked  by  the  repondents  here  is  section  19  of  the 
Public  H^'alth  Acts  Amendment  Act,  1890.  To  what 
does  that  relate  ?  To  put  it  shortly,  it  relates  to  the 
rights  or  duties  of  repairing  and  of  bearing  expense 
oonneoted  with  a  single  private  drain  which  connects 
two  or  more  houses  belonging  to  diffsrent  owners 
with  a  sewer.  Does  any  portion  of  the  main  or 
common  sewer  at  the  rear  ox  the  houses  51  and  73 — 
and  that  is  what  we  have  got  to  deal  with — fulfil 
that  condition  P  Clearly  not.  It  is  a  complete  length 
which  would  be  a  sewer,  and  repairable  by  the  public 
authority  for  the  whole  distance  because  it  is  a 
length  of  conveyance  of  sewage — to  avoid  the  words 
** drain*'  and  ** sewer" — not  from  different  owners 
but  from  the  same  owner.  Does  the  b^-anch  drain 
AB  satisfy  it?  I  think  myself  it  does,  and  no 
question  arises  as  to  the  branch  drain.  Therefore,  from 
51  to  73  you  have  got  the  different  owners,  and  you 
have  got  them  connected  by  what  certainly  may 
be  described  as  a  single  private  drain.  Does 
the  fact,  then,  that  the  branch  drain  is  a  »inffle 

Srivate  drain  and  does  collect  from  houses  owned  by 
ifferent  persons  carry  with  it,  so  to  speak,  the  right 
to  treat  as  a  single  private  drain  within  the  section, 
a  track,  I  will  (ml  it,  or  a  range  of  drainage  which 
clearly  does  satisfy  it,  and  the  connection  of  which  at 
B  is  one  of  the  elements,  but  one  whioh  by  itself 
would  be  msufficient  to  make  AB  a  single  private 
drsin.  AB  only  becomes  a  single  private  drain 
because  of  the  connection  with  different  houses 
which  is  involved  in  the  connection  at  its  northern 
end,  not  only  with  the  main  or  common  drain  at  the 
rear  of  the  houses  Nos.  51  to  73,  but  the  main  or 
common  drain  at  the  rear  of  the  houses  75  to  81. 

It  seems  to  me  that  that  whioh  is  the  most  simple, 
because  the  most  natural,  explanation  of  the  words  is 
also  the  one  which,  on  the  whole,  least  conflicts  with 
the  considerations  that  arise  from  the  fact  that  this 
is  an  amending  Act,  and  has  to  be  read  with  the 

S revisions   of    the    earlier    legislation,    which    un- 
oubtedly  did  protect  the  private  owner  in  reipect  of 
these  things. 

Solicitors  for  the  appellant,  W.  W.  Young,  Son,  & 
Ward. 

Solicitors  for  the  respondents,  Sharpe,  Parker,  & 
Pritchard,  for  R.  E.  S.  Butterworth,  Wimbledon. 
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Howard  v,  Vnum  BRinr^m  (LmiTBD). 


Oqvrt  ap  A.PPSAL. 


From  ChAD*  Div.  i 

(VaughBn  Williams,  Eomar,  ftnd  I  Nor.  23. 

Coz^iia-H^dy,  L  JJ.)  } 

Howard  v,  PaEss  PMisrrfias  (Limttbd)  (a.) 

Fradkt—Injundhn^  UndtTiaklng  m  lieu  of  tnjmictiQn 
— Croti^underUiking  h^  plaintiff  aa  to  damagei, 

Whtre,  htl/ore  the  optuing  of  a  motion  /or  an  interim 
injunetion^  ike  defendant  offers  out  of  court  an  under- 
iakin^  which  is  embodied  in  the  order  r«  Ueu  of  an 
ittjundiont  there  is  no  ttruciics  under  which  a  cro^s- 
underiakittg  in  dumages  by  tht  plaintiff  i^  to  be  implied. 
Such  an  impUcation  ma^  arhe  where  ths  defendant'* 
undertaking  ««  given  under  prcMure  from  the  courf* 

Appf>al  from  ft  ri^lusd  of  Fdrwell,  J.,  to  vary  tbe 
miniitefl  of  ao  arri^n^ed  order. 

The  plamttffa.  Mr,  Howard  and  two  others,  wer« 
owners  of  some  reBidenlial  flatB,  and  tbey  brought  aa 
action,  and  served  n  a  tic  a  of  motion  for  an  inUrim 
iujunetioD,  to  restr&iD  the  continaanoe  of  anaiaanoi 
to  their  tenant!  c»us&d  by  the  workioer  night  and  day 
of  the  defBiiijanta'  attain  prlnttog  and  foldiog  engiaef. 

Before  the  motion  was  opened  on  the  5th  of  August, 
it  was  Huggeated— whether  by  tbe  ju^lge  or  c:>u(ia«l 
was  disputed— that  a  modns  ifivendi  might  he  arrired 
at,  and  tbe  respective  soliGitori  accordingly  left  tbe 
court  and  conferred,  with  the  result  that  the  defend- 
anti  th rough  their  solicitor  offdred  an  nadertaking. 
till  tbe  tiidj  not  to  run  their  maebinet  after  7  p.m. 
or  before  S  a.m.,  an  exception  being  allowed  of  one 
night  in  each  week  and  of  one  additiooal  night  in  one 
wetfe  in  September  or  October.  These  t*'rmi,  with 
some  further  provisions  as  ts  keeping  windours  closed, 
and  as  to  delivery  of  pleadings  so  as  to  expedite  the 
trial,  were  reduced  to  writiug  and  stgaed  by  th<s 
parties^  and  with  ho  me  trilliag  emeadationa  by 
Gonnsel  the  agreement  was  oommuQicated  to  tbe  court 
and  embodied  in  an  order  made  i a  lieu  of  injunction. 

In  drawmg  up  the  laid  order  the  registrar  inserted 
a  cross-undertaking  by  the  plaintiffs  as  to  d*magei, 
and  the  plaintiffs  moved  to  vary  the  minutes  by 
striking  out  the  cross- undertaking,  which  they  said 
waa  not  included  in  the  terma  agtead  on.  aod  would 
not,  if  proposed,  have  been  acoed'^d  to  by  tbetu*  The 
defendaotSi  on  tbe  other  hand,  contended  that  such  a 
term  was  tO  be  impHed,  and  that  witbout  it  they 
would  not  have  entered  into  the  agreement* 

The  motion  was  heard  on  the  Slst  of  October, 

Butcher,  KM,t  and  IL  J.  I^irlctr,  for  the  plaintiffs. 
Upjohn^  K  fj,t  and  Whinntij.  tor  the  dtjfendantt* 

Fakwhll.  J.,  said  that  an  undt-rt iking  given  to  tbe 
oonrt  and  having  the  force  of  an  interim  inj unction 
involved,  lik§  it,  a  cross-undftrtaking  as  ti  damages 
This  was  s )  well  known  that  it  waa  said  in  Seton 
(p.  521)  that  registrars  were  directed  always  to  insert 
it.  So  invariable  was  the  practice  to  that  court  that 
it  wai  ieldom  Qounael  thought  tc  necessiry  to  mention 
such  an  undertaking,  and  then  only  in  caa^  of  so  rue 
oonoession.  It  was  said  there  was  something  special 
in  this  case  because  tbe  agreement  was  mad^  by  the 
sohcitorg  outside  tbe  court.  But  tbe  defend  ant  i^ 
nndertaking  was  an  onerous  on«,  and  if  tbe  matter 
was  wrong  it  ought  to  be  set  right  in  damages.  If 
portiaa  chose  to  settle  outside,  they  did  so  on  the 
understanding  that  the  ordinary  practice  of  the  court 
would  ba  adhered  to,  and  if  they  wiih^  to  exclude 
it  they  must  do  so  expressly.  Tbe  diMculty  in  tbe 
prescDt  case  was  that  the  defendants  had  been  three 

(d.)  Heporbed  by  B.  Hill,  Ew|,,  Barristor-at-Law, 


months  under  their  undertaking.  As  to  that  pait 
time  the  order  must  be  drawn  up,  io eluding  the 
crois-und'tr taking,  but,  ai  the  plaintiffs  wished  it  and 
tbe  defendant!  did  not  object,  both  undertakioge 
wonld  be  stopped  and  dissolved  as  from  tbe  present 
day*    He  refused  leave  to  appsah 

Th<^  plaintiffs  appealed  by  leave  of  the  Cjurt  of 

Appeal. 

Butcher t  E'-C,  and  J?.  J.  Parker,  for  the  plaintiff*. 
^The  judgment  in  Attorney-* itneral  v.  Aibatig  ffoiel 
Co,,  [1896]  2  Oh,  696,  699.  TOO,  shows  that  tHo  court 
cannot  compel  a  pUinuff  to  undertake  in  damigei 
though  it  will  withhold  an  Injuncdo  i  in  tbe  abieoce 
of  such  an  undertaking.  In  Tucker  v,  Neo?  Brum  wick 
Trading  Co,,  38  W»  R*  741,44  Ch.  0*  249,  252,  an 
injunctim  was  granted  ai^ainst  the  oocnpaay,  but  not 
agdnst  the  twj  otber  defendanta.  Oae  of  these 
latter  asked  for  an  undertaking  in  damages,  and  the 
Court  of  Appeal  held  that  he  wa^  entitled  1 1  it,  but 
that  the  other,  whc*  had  not  been  represented  on  the 
motion  for  injunction,  wa^  no^  Ii  Smith  v,  Ihyt  31 
W,  E.  187,  21  Oh,  D.  421,  421.  Jesiel,  M.B  ,  leti 
forth  bow  these  uudprtakings  came  to  be  inserted. 
It  wa*i  to  injure  juilice  bdng  done  in  case  it  turned 
out  on  fuller  evidence  at  the  trial  that  the  int^im 
injnuctiin  ought  not  to  have  been  granted.  Far  well, 
J.,  did  not  appreciate  the  difference  between  an 
injunction  granted,  and  a  voluntary  undertaking  by 
a  defendant.  [HoHEE,  L.J. — It  might  be  hard  on  a 
plaintiff  if  a  dr^feniant  undertook  to  stop  working 
altogether  till  the  trial,  knowing  that  this  was  nu- 
neceaiirv.  and  relying  on  b.-ing  recouped  for  all  lots 
br  the  plaintiff  under  an  implied  nndertaking ;  but  I 
»honl  1  Hke  to  lea^e  open  a  poisible  ca^e  of  a  motioa 
to  reatrain,  say,  a  sale  on  the  folio  a^tng  day,  and  ot 
the  judge  saving  ^'  I  shall  grant  an  injunction  nnlest 
the  defendant  will  give  an  undertaking.*'  When 
prettsure  is  thus  put  on  a  defendant,  I  think  a  orosi- 
u ad hf taking  may  well  be  implied,]  Tbe  result  of 
upholding  tbe  decision  of  Far  well,  Ji,  will  be  to  m%ke 
settlements  iu  future  more  difficult,  and  to  iucreaafi 
tbe  number  of  motions  that  must  be  fought  ant, 

Upjithni  K*Cii  and  Whinneg^  for  the  defendants. — 
In  James  v.  Jones,  67  L.  T*  584,  41  W,  R,  Dig.  170, 
tbe  Oonrt  of  Appeal  refuted  to  entertain  an  appeal 
from  a  decision  of  a  judge  as  to  the  minutes 
of  his  judgcnen^  There  is  really  no  diff.frence  be* 
twe«n  what  took  place  on  the  5th  of  August  and 
what  would  have  happened  if  tbe  agreement  had 
Inen  come  to  between  counsel.  If  a  motion  is  be- 
fore the  court,  and  is  not  fought  out  because  tbe 
parties  through  their  counsel  agree  what  shall  be  dooe 
before  the  trial,  it  is  the  same  thing  as  if  an  injunc- 
tion had  beifn  granted  in  those  terms,  and  a  crota* 
undertaking  ought  therefore  to  be  implied.  An 
uudrrtukicg  in  the  terms  of  the  notice  of  motion  hai 
the  eff-^ct  of  an  injunction,  and  the  defendant  geU  a 
cn>s 3 -under taking  as  a  matter  of  course.  Thess 
undertakings  were  at  first  confined  to  ejc  parte  appli- 
cations, and  have  been  gradually  extended*  W^ 
adtoit  we  have  not  found  a  ca?3  deciding  they  are  to 
be  implied  where  no  injunction  is  granted,  but  io 
f practice  they  are  inserted  without  bdng  mentioned- 
[Rome II,  L.J,  —What  damages  are  ym  asking  for— 
those  that  would  follow  frooEi  an  injunction  in  term^ 
ot  the  notice  of  motion,  or  of  your  under  taking  P] 
Our  appUc  iti  :)n  is  that  if  it  be  found  hereafter  that 
there  wis  no  c^ise  for  relief  ou  tbe  motion  we  shUl 
bave  damages  for  what  we  were  induced  to  do  nndsr 
the  appreHensiou  of  an  injunction,  though  iu  fact  it 
was  never  pronounced^  The  form  expressly  limits 
the  damages  to  tbe  amount  which  tbe  defendants 
might  incur  and  which  the  plaintiffs  ought  to  pay, 
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If  a  defendant  should  offar  tco  wide  ao  nndertaking  a 
plainti£f  need  not  aocept  it.  It  is  said  that  the  effect 
of  upholding  the  decision  of  Farwell,  J.,  wonld  be 
disaitrons.  but  if  defendants  koow  that  an  iojuootion 
does,  while  an  undertaking  does  noti  csrry  with  it  an 
implied  undertakmg  in  damages  they  will  be  the  less 
likely  to  come  to  an  agreement. 

Butcher^  K.O.,  was  not  oalled  on  to  reply. 

YAXTOHAir  Williams,  L.J.— I  think  this  appeal 
must  be  allowed,  and  that  the  undertaking  of  the 
plaintiiISs  to  answer  in  damages  must  be  struck  out. 
It  is  Slid  that  there  is  reuly  no  difference  in  the 
matten  which  have  been  under  discussion  in  this  case 
between  an  injunction  and  an  undertaking.    I  do  not 
agree  with  that    I  think  that  an  undertaUng  entered 
into  with  the  court  is  the  equivalent,  and  will  have 
the  effect,  of  an  injunction  thus  far,  that  any  infringe- 
ment of  the  undertaking  may  be  made  the  subject  of 
an  application  to  the  court  to  enforce  it.    But,  apart 
from  that,  there  is  this  essential  difference  between 
the  two :  an  injunction  is  something  that  the  court 
orders,  eomethu^  that  the   court  compels.     'V^th 
res[ard  to  an  undertaking,  I  do  not  suppose  anyone 
seriously  suggests  that  the  court  can  by  its  order 
compel  an  undertakmg.    I  do  not  mean  to  say  that 
in  erery  sense  of  the  word  an  undertaking  is  inTariably 
voluntary;  for  instance,  supposing  an  injunction  has 
been  granted  by  the  court  of  fbrst  instance,  and  there 
is  an  appeal  against  the  order  for  an  injunction ;  upon 
the  ap(^al  coming  on  to  be  discussed,  the  Court  of 
Appeal  might  think  that  the  injunction  was  a  great 
deal  too  wide,  and  they  might  put  to  the  appelluits : 
'*We  will  make  an  order  absolutely  dissolTing  this 
imunotiim,  not  lioiiting  it  or  amending  it,  or  anything 
of  the  sort ;  but  you,  the  appellants,  undertaking,'' 
and  then  the  appellants  might  give  an  undertaking 
which  would  be  a  reasonable  undertaking  under  the 
droumstances.  But,  generally  speaking,  the  proposi- 
tion is  true  that  a  court  cannot  order  what  we  call  an 
undertaking.    Now,  that  beiog  so,  it  seems  to  me 
that  the  only  question  here  is  a  question  whether 
there  is  any  practice  in  the  courts  which  could  justify 
the  court  in  saying  in  this  case  thut  by  necessary 
implication  the  pliontiffi  here,  when  they  accepted 
the  defendants'  undertaking,  consented  to  give  an 
undertaking  to  answer  in  damages.    It  does  not  seem 
to  me  that  that  has  been  made  out    Farwdl,  J.,  says 
in  his  judsment:  "  In  my  opinion  the  registrar  was 
right    I  Uiink  if  parties  go  outside  to  settle  the 
tcnrms  of  an  order  like  tbis  "  (that  is,  an  order  saying 
*'  the  coort  doth  make  no  order,  the  defendant  under- 
taking   .    •    • "),  "they  settle  it  on  the  understand- 
ing that  the  ordinary  practice  of  the  court  will  be 
adhered  to,  and,  if  they  wish  to  exclude  that  practice, 
they  must  bargaiuand  make  terms  to  that  effect  If  a 
man  takes  an  undertaking,  and  does  not  wish  to 
l^ive  a  cross-undertaking,  in  my  opinion  it  is  incum- 
brat  on  him  to  put  it  in  the  terms."    Now  if  that 
practice  had  been  eitablished to-day,  then  FarweU,  J., 
would  have  been  quite  right,  and  we  should  have  held 
that  by  implication  the  ^aintiff  who  took  the  under- 
taking consented  to  give  a  cross-undertaking.     But 
in  my  judgment  no  such  practice  has  been  eetMilished. 
Mr.  Upjohn  has  frankly  said  that  he  cannot  produce 
any  authority  to  that  effect.    I  do  not  profess  myself 
to  have  any  knowledge  of  what  the  practice  in  such 
matters  in  the  Chancery  Division  may  have  been,  but 
I  have  heard  the  statements  that  have  been  made  in 
the  course  of  the  argument  by  Bomer  and  Gozens- 
Hardy,  KU.,  and  I  accept  it,  that  there  is  no  such 
practioe.    Under  these  circumstances  it  seems  to  me 
that  without  going  the  length  of  saying  that  there 
never  could  be  a  case  in  which  the  plaintiff,  by  the 
acceptuice  of   the   undertaking  of   the   defendant, 


impliedly  consented  to  give  a  cross-undertaking 
although  it  was  not  mentioned,  I  see  nothing  in  this 
case  to  lead  me  to  suppose  that  this  is  a  case  of  that 
sort ;  and  speakmg  generally  of  what  would  be  con- 
▼enient,  I  think  for  the  reasons  that  have  been  given 
in  respect  of  such  a  case,  for  instance,  as  a  defendant 
expressing  his  willinaness  to  give  a  very  wide  under- 
taking indeed,  tbe  effect  of  which  might  be  that  if 
the  plaintiff  gave  a  cross-undertaking  to  be  answer- 
able in  damages  he  might  expose  himself  to  con- 
siderable risk,  it  is  moch  more  convenient  that  if  the 
defendant  giving  an  undertakiog  wishes  for  a  cross- 
undertaking,  he  should  expressly  say  so,  and  it  is  not 
to  be  taken  as  against  the  plaintiff  that  he  assents 
because  he  does  not  exclude  such  cross-undertaking. 
I  think  tbe  order  must  be  amended  in  the  way  I  have 
indicated.  Costs  in  any  event  so  as  to  avoid  a 
separate  taxation. 

BoMBB,  L.  J.— I  am  of  the  same  opinion.    I  do  not 
say  that  a  case  may  not  arise  in  which,  where  an 
undertaking  has  been  given  by  a  defendant  on  a 
motion  for   an  injunction,  and  nothing   has   been 
expressly  said  about  an  undertakiog  as  to  damages  on 
the  part  of  the  plaintiff,  such  an  undertaking  may  not 
be  implied.    There  may  be  such  a  case.    The  question 
is   whether   in   tbe   present  C4se   such  an    under- 
taking as  to  damages  can  be  implied.     Now,  when 
I   look   at  the  arrangement  come  to  between  the 
parties,  the  wording  of   it,  and  the  form  of   the 
order  as  drawn  up,  I  must  say,  Sf  caking  for  myself, 
that  I  cannot  conceive  that  an  undertaking  as  to 
damages  ought  to  be  implied.    In  the  first  place  my 
experience  is  that  there  is  no  general  practice  that 
whenever,  on  a  motion  for  an  injunction,  a  defendant 
offers  to  give  an  undertaking,  a  corresponding  under- 
taking as  to  damages  on  the  part  of  the  plaintiff  is 
in  fact  to  be  impfied ;  I  know  of  no  such  practice. 
There  is  a  |>ractice,  and  a  right  practice  I  have  no 
doubt,  that  in  esses  where  the  court  grants  an  in- 
junction it  always  makes  a  term,  whether  it  is  express 
or  to  be  implied,  that  the  injunction  granted  is  on 
tte  terms  of  an  undertaking  by  the  plaintiffs  as  to 
damages.    In  that  case  the  reason  why  the  under- 
taking is  required  is  of  course  obvious.    It  may  turn 
out  at  the  trial  that  the  order  was  wrong,  as  subse- 
quent events  have  proved,  and  that  the  court  never 
ought  to  have  made  the  order  it  did,  and  therefore  it 
is  for  the  purpose  in  that   case  of   restoring   the 
defendant  to  the  position  he  ought  to  have  been  in 
by  recompensing  bim  as  to  damages,  that  the  court 
in  the  case  of  an  injunction  requires  an  undertaking 
as  to  damages.      It  is   beoause  it   is   an  order  of 
the  court  enforcing  a  certain  obligation  upon  the 
defendant,  which  he  is  protesting  against,  but  which 
he  is  bound  to  obey.    But  in  the  case  of  an  under- 
taking offered  by  a  defendant  on  the  hearing  of  a 
motion,  that  undertaking  may  b*,  and  generally  is, 
as  far  as  the  court  is  concerned,  a  voluntary  act  on 
the  part   of  the  person  undertaking,  and  may  go 
beyond   any   order    that    the    court    would    have 
made   but   for   the   undertaking,    and   go   beyond 
anything  that    would    have    been    asked   for   by 
the  plauitiff  if  the  defendant   had  not  voluntarily 
given  the  undertaking.    Now,  in  the  present  case, 
what  happened  was  this.  The  parties  arranged  terms ; 
the  defendant  offered  an  undertaking,  and  it  was 
because  of  that  undertakiog  on  his  part  that  the 
court,  as  appears  on  the  face  of  the  order  itself  that 
is  drawn  up,  expressly  made  no  order  on  the  motion. 
The  court  was  not  asked  to  hear  the  motion,  and  did 
not  hear  it.    The  parties  arranged  that  undertaking, 
and  the  court,  as  I  have  pointed  out,  on  its  being 
brought  to  its  notice,  took  the  undertaking,  made  no 
order,  and  did  not  hear  the  motion.    Now,  in  the 
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pr^aeat  cate,  havtog  reg&rd  to  what  the  uatoie  of  the 
motion  w&Bt  a  motion  for  an  injnnction  to  rei train 

the  nniaance  alleged,  and  to  tbe  form  of  the  uudpr- 
taking  given,  which  was  an  nndertaling  not  to  do 
certain  work  at  aU  between  oertaio  hours  of  the 
night,  exoept  upon  aome  day  or  dftjs  in  the  week,  I 
cannot  tbick  that  if  the  defend aoti  had  not  off*»red 
thftt  ur.de rtaking  any  such  order  would  have  bet  n 
avked  for  by  the  plaintiffa  to  correapoad  with  what 
waa  contained  in  the  undertaking,  nor  that  the  court, 
liad  it  been  aaked^  would  have  made  an  injunction  in 
terms  correspond ing  to  the  uodertaking.  On  the 
COLtfary,  I  feel  pretty  o^rtaiti  that  no  such  order 
would  have  been  granted,  and  that  no  ftucb  order 
would  have  been  aeked  for*  Nor  can  I  in  the  preaeot 
ease  asBume,  as  against  the  plaintiifs,  that  if  the 
defendants  had  said  "We  give  this  nndertakiog  on  tbe 
ttrma  that  you  give  a  eorresponding  undertaking  as 
to  datrages,**  the  plamtiffs  would  have  given  any  such 
undertaking.  On  the  contrary,  I  think  it  might  have 
involved  them  in  a  risk  which  the?  miRbt  well  have 
shrunk  from  incurring,  even  if  they  were  right  in  the 
action,  I  do  not  lee  how,  even  if  they  were  entitlul 
to  an  injunction  in  reipect  of  a  nuiiance,  they  could 
have  be*n  compelled  to  give  any  undertaliing  as  to 
damages  which  might  aeem  to  make  them  reaponpible 
for  the  defendants  not  wotkin^f  during  the  perioda 
contained  in  the  undert«king.  Nor  oan  I  in  this  case 
infer  that  tbe  pkin tiffs  must  have  koown,  or  ought  to 
b©  taken  to  have  known,  that  the  defendanls  Wf^r© 
relying  on  an^  implied  undertaking  as  to  damages  rn 
the  part  of  the  plaintiffi,  if  in  fact  the  defendants  did 
rely  on  snch  an  imdertaking  or  thought  about  an 
undertaking  as  to  damages  at  alL  I  think  that  the 
plaintiffs  may  well  have  thought  that  the  defendants 
were  willing  to  give  the  underUking  they  did  because 
they  thought  it  would  not  substintially  hurt  them, 
ai:  d  I  do  not  think  tbat  in  the  circumstances  of  this 
01  se  it  is  to  be  implied,  at  against  the  pUintiffa,  that 
they  were  bourid  to  assume  that  the  undertaking  was 
one  which  would  injure  tbe  defendants,  and  that,  ao 
far  as  it  would  injure  them,  they,  the  plaintiffs,  would 
be  responsible  If  they  failed  at  th**  trial.  Uuder  these 
mcum stances  it  appears  to  me  that  no  undertaking 
in  respect  of  damages  can  be  implied  as  against  the 
plaintiffs,  and  that,  under  the  clronm stances,  the 
couTt  has  no  power  to  insert  such  an  undertaking  as 
it  did  on  tbe  motion  to  vary  the  minutes  made  before 
it  in  the  court  below.  I  think,  therefore,  the  order 
ought  to  be  amended  by  striking  out  the  undertaking 
as  to  damages.  I  think  that  the  appeaUucoeeds,  and 
that  the  appelJanta  ought  to  get  the  costs  of  the 
appeal  and  of  the  motion  in  the  court  bslow. 

OozK^fa-HARDV,  L  J,  — I  entifely  agree— so  entirely 
that  I  abcnld  be  content  not  to  add  a  word»  were  if.  not 
tbat  we  are  differing  fmm  tbe  decision  of  Par  welt,  J. 
The  histrjry  of  undertakings  as  to  damages  is  given 
by  Sir  George  Jeiael  in  the  caws  of  Smith  v.  Daij.  'A\ 
W,  E.  187,  21  Ch.  B.  421.  It  seems  to  amount  U 
this,  tbat  the  court  can  say,  and  does  say.  **  We  «ill 
not  make  an  order  upon  imperfect  materials,  granting 
a  temporary  injunction,  eicept  you  give  an  under* 
taking  in  damages;'*  That  is  the  tfria  which  the 
court  can  impose  as  the  price  of  an  injunction*  Tbe 
courts  have  gf^ne  a  step  farther,  and  thev  now  say 
that  it  ii  an  implied  t#rm  in  every  order  of  an 
interlocatory  nature  for  an  injunction,  a  term  which 
everybody  applying  for  and  obtaining  such  an  inter* 
locutory  order  must  be  deemed  to  know  oL  But  the 
court  cannot  compel  a  person  to  give  an  undertaking 
even  in  that  caee ;  the  court  oan  only  say.  "  We  will  nor. 
grant  aa  injunction  unless  yon  give  an  undertaking.** 
But  it  has  l>e6n  argued  before  ui  tbat  croai-uuder- 
takings  are  to  be  implipd  in  evctry  esse  in  which  an  l 


undertaking  is  initrted  in  an  ordtn  Now  f  r  that 
proposition  ro  authority  wbatever  bas  been  oited, 
and  it  seems  to  me  to  be  inconsistent  with  the  very 
idea  of  undertakiogs,  which  are  in  tbeir  inception 
voluntary.  If  these  cross -undertakings  are  not  to  be 
iniertf'd  sa  of  course  in  every  order,  is  there  any 
ground  for  inserting  one  iu  the  present  e^se  P  Is  this 
an  exceptiondl  c  si^  ?  Here  we  have  the  terms  in 
writiig^terms  which  the  parties  themselves  arranged 
—terms  whic^  were,  I  think,  really  in  the  nature  of 
a  moduM  vivfjidi,  to  use  the  langusp^e  of  Mr.  Butcher 
wben  if  was  mention i;d  in  the  court  below — and  terms 
on  which  it  was  reasonable  that  fhe  parties  should  go 
oti  until  the  short  period  eUpsed  before  tbe  court 
could  finally  adjudicate  upon  the  matter.  I  aee  no 
gronnd  whatever  for  enlarging  in  this  case  the  terms 
of  the  written  arrangement  which  bad  been  made, 
and  I  confess  I  am  very  grestly  impressed  by  ttie 
consld«rarion  which  Romer,  LJ,,  has  indicated,  that 
tbe  undertaking  here  is  in  a  form  and  to  an  extent 
beyond  that  which  the  plaintiffs  asked  for  by  their 
notice  of  motion,  and  beyond  anything  that  the  court 
could  really  have  granted.  To  Si^y  that  the  plamtiffs 
were  to  bo  bound  "  to  at>ide  by  any  order  that  the 
court  may  make  as  to  damages  if  the  court  sbal 
hereafter  be  of  opinion  that  tbe  defendanta  shall  have 
sustained  any  bv  reason  of  their  undertaking "  is 
asking  me  to  imply  that  which  I  think  is  contrary  to 
t^e  r#»al  bargain  between  the  parties  and  contrary  to 
anything  which  it  is  reasonable  to  suppose  they  oan 
have  entertained.  The  result  is  the  appeal  mnat 
succeed,  with  the  oonsequences  which  my  lord  has 
stated. 

Appeal  aUowed* 

Solicitors,  Bircham  it  (7o» ;  Mat^a,  EldgTt  <f^  t'n. 


From  K.  B,  Div,  j 

[Collins,  M.E.I  and  Stirling  aad  J       July  29,  1904, 

Mathew,  L.JJ,)  ) 

BuBKJT  V.  Great  Fiwoall  CoN90Ln>ATii>,  («.) 

Company— Share  crrti'fKate—FruuiluktU  Usue  of  eer- 
iificate  by  a^cretary  acting  for  his  oum  purpoiu— 
Forgery  —  Estoppel  —  Holding  out  —  Principal  and 
age  tit. 

The  ptaifdiffs  ttdmnced  a  mm  of  money  icthe  Hcrctary 
of  the  dffendant  company  for  A  is  own  pttrjioaes,  and 
receivefi  from  Mm  as  $tairUy  a  document  luhich  pur- 
ported to  be  a  certificate  of  aharei  in  the  defendant  eom~ 
pany  jnatle  out  in  the  numei  of  certain  nominees  of  tfte 
phintiffe.  The  document  bors  the  teal  ff  the  company ^ 
and  appfnrtd  to  he  signed  by  two  of  the  directors,  and 
ims  count^eigned  by  ths  secretary.  The  seal  had  been 
QjfUfd  thereto  by  the  secretary  fraiidukntiy,  and  withoui 
any  authority  from  the  directors,  acting  not  for  &r  on 
behalf  of  the  company t  bat  etdirely  firr  hi$  own  purposes. 
The  sig natures  o/  ih§  tivo  directors  were  forgtriu  by  the 
i^ecretary.  H  vmi  admitted  that  the  tecrtiary  ums  a 
profier  person  to  deliver  Cfttijkates^ 

Held  J  that,  in  the  absence  of  any  evidence  of  a  holding 
fiat  of  the  it;cretary  by  the  company  as  a  person  having 
authority  to  warrant  the  genaineness  of  ceriifica^e^  the 
campany  were  not  estopped  from  dispating  the  plaintiffs* 
fight  to  hai*e  their  notninees  registered  a«  sharehMers* 

Bhaw  V.  Port  Phi  It  p  and  Ck^lonial  Gold  Mining  Co., 
32  IF.  n.  771,  13  Q.  B.  A  103,  distingaishe^L 

Decision  of  Ktoufldy,  J,  ( [1904]  1  K,  B.  650,  52 
IF.  II  Pig,  26),  reversed. 

{a,}  Beported  ny  F    O,  BtJaKKRf  Esq,,  Bamstv^ 
at  Law. 
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GoUBT  OF  ApFBAL. 


Appeal  from  the  judgment  of  Eenncdy,  J.,  on 
further  consideration :  [1904]  1  E.  B.  650. 

Tue  action  was  brought  lo  recover  damages  from 
the  defendant  company  by  reason  of  the  refusal  of 
the  company  to  place  the  names  of  M»x  Bosenbain 
and  Edmond  Alexandre  on  the  renter  of  the 
sharehoideis  of  the  company. 

The  material  facts  of  me  case,  as  stated  by  Kennedy, 
J.,  in  his  judgment,  were  in  substance  as  follows : 

Ooe  A*  8.  Bo  we,  then  a  partner  in  Bewick, 
Moiein^,  &  Go.,  was  in  December,  1902,  the 
seoretaiy  of  the  defendant  company.  He  held  the 
appoiLtment  under  a  written  agreement  of  the  31st 
cf  December,  1900,  between  the  defendant  company 
and  Bewick.  Moreing,  &  Go.,  whereby  Bewick, 
Moreiog,  &  Go.,  undertook  to  provide  the  defendant 
compaoy  with  suitable  offices  and  office  accommoda- 
tion, a  suitable  st  cretary,  to  be  approved  of  by  the 
company,  and  a  sufficient  clerical  st»ff.  The  secretary 
was  to  be  paid  by  Bewick,  Moieing,  &  Go.,  but  was 
to  be  deemed  to  be  the  secretary  and  officer  of  the 
defendant  company,  and  subject  to  dismissal  by  the 
defendant  company  at  any  time.  Bewick,  Moreiog, 
&  Go.  were  to  receive  £500  a  year  from  the  defeodant 
company,  and  also  all  transfer  fees  received  by  the 
defendttit  company.  The  defendant  company's 
registered  office  in  December,  1902,  was  in  the  offices 
of  Bewick,  Morting,  &  Go.,  20,  Gopthall-avenue, 
E.G.,  and  several  other  limited  companies  were 
housed  and  provided  for  by  Bewick,  Moreing,  &  Go. 
there,  under  similar  arrangements. 

The  plaintiffi  were  a  firm  of  stockbrokers  in  the 
city,  with  whom  Bowe  had  for  some  months  before 
December,  1902,  done  business  on  his  oim  private 
account  in  stocks  and  share  transactions.  They  knew 
he  was  a  partner  in  Bewick,  Moieing,  &  Oo.  They 
did  nA  know  that  he  was  secretary  of  the  defendant 
company.  They  believed  him  to  be  a  director  of  it 
He  had  been  introduced  to  the  plaintiffs  as  a  person 
in  good  credit ;  he  kept  his  engagements,  and  they 
baa  every  confidence  in  him.  Wi&  Mr.  Lindo,  one 
of  the  partners  in  the  plaintiflfo'  firm,  Bowe  was  on 
terms  of  social  acquaintance. 

In  December  Bowe  saw  Mr.  lando  and  asked 
whether  the  plaintiffii  could  arrange  a  loan  for  him 
on  5,000  shares  in  the  defendant  company.  He  said 
he  had  a  joint  account  with  a  friend,  who  wished  to 
sell,  and  he  desired  to  take  over  the  friend's  interest 
and  so  avoid  a  sale,  because,  on  inforaiation  which  he 
had  received,  he  believed  the  shares  (which  were  then 
•t  a  premium)  would  rise  considerably  in  value.  He 
wanted  the  loan  for  a  short  time  omy,  and  as  the 
5,000  shares  afforded  at  the  price  of  the  day  ample 
security  for  the  £20,000  which  he  wanted  on  loan, 
and  as  he  undertook,  if  there  was  any  fall  in  price,  to 
provide  a  £2  per  share  margin,  the  plaintiffB  agreed 
to  try  to  meet  his  wishes. 

On  the  16th  of  December  the  plaintiffs  arranged 
with  Laxaid  Brothers  &  Go.,  who  were  bankers  in  the 
dty,  for  Uie  advance  of  £20,000  to  themselves  for  a 
principal  on  the  proposed  security ;  and  Mr.  Lindo 
on  the  same  day  went  to  the  offices  of  Bewick, 
Moreing,  &  Gj.,  which  were  also  the  offices  of  the 
defendaut  cooDpaoy,  and  told  Bowe  that  the  money 
would  be  readv  on  tbe  18th  of  December.  Bowe  said 
that  he  would  have  the  share  transfer  executed  by 
the  transferor  on  the  following  day.  The  shares,  he 
said,  were  standing  in  the  company's  books  in  his 
friend*s  name  aiid  not  in  his  own. 

On  the  17th  of  December  the  transfer,  with  the 
names  of  Max  Bosenbain,  who  was  a  partner  in  the 
firm  of  Laiari  Brothers  &  Go.,  and  Bdmond  Alexandre, 
as  transferees,  but  with  the  space  for  the  name  of  the 
fransferor  left  in  blank,  was  taken  by  Lindo  to  Bowe, 
and  later  la  the  samt  da/  it  was  tetoraed  by  Bo^e  to 


Lindo,  and  purported  to  have  been  executed  by  "  B. 
Storey  "  as  transferor.  Li  the  corner  of  the  document 
was  the  usual  *' certification."  Bowe,  when  he  gave 
Lindo  the  transfer,  said  that  his  directors  (that  is,  the 
directors  of  the  defendant  company)  would  be  meeting 
the  next  day  at  11  a.m.,  that  be  would  explMn  every- 
thing to  them  and  have  the  share  certificate  made  out 
in  the  names  of  Bosenbain  and  Alexandre,  and  that  it 
would  be  ready  for  Lindo  if  he  csUed  at  11.30  a.m. 
The  same  afternoon  Lindo  brought  back  to  Bowe  the 
transfer  executed  by  the  transferees,  paid  to  him  a 
registration  fee  of  2s.  6d.,  and  received  a  receipt  in 
due  form. 

On  the  18ch  of  December,  at  11.30  a.m.,  at  the 
office,  Bowe  delivered  to  Lindo  the  share  certificate, 
and  Lindo  returned  the  receipt  to  Bowe.  The  certificate 
thus  issued  was  in  form  perfectly  regular.  It  pur- 
ported, in  accordance  with  article  12  of  the  articles  of 
association  of  the  defendant  company,  to  bear  the  seal 
of  the  defendant  company,  to  be  signed  by  two  of  its 
directors,  and  to  be  countersisned  by  the  defendant 
company^s  secretary.  Lindo  learnt  from  it  for  the 
first  time  that  Bowe  was  the  company's  secretary. 

The  certificate  was  taken  by  Lmdo  to  the  plaintiffis* 
office,  when  it  was  examined  by  their  clerk,  and  it 
was  then  taken  by  him  to  the  office  of  Lazard  Brothers 
&  Go.,  where  it  was  left  after  its  examination  by  a 
derk  there,  and  their  cheque  for  £20,000  in  favour  of 
the  plaintiffs  was  huide4  to  Lindo.  This  (die^ae 
was  paid  by  the  plaintiffs  into  their  own  bankmg 
account,  and  a  cheque  of  the  plaintiffs  for  the 
same  amount,  less  stamp  fee  and  commission,  was 
handed  over  to  Bowe  the  same  day,  and  was  subse- 
quently cashed  by  him.  Within  ten  days  Bowe 
absconded,  and  it  was  discovered  that  the  certificate 
was  a  forgery.  The  only  genuine  part  of  it  was 
Bi>we's  counter-signature  as  secretary.  Tiie  signa- 
tures of  the  two  durectors,  which  it  bore,  were  forged, 
and  the  seal  of  the  company,  which  it  also  bore,  had 
been  fraudulently  affixed  to  it  by  Bowe,  who,  as 
secretary,  had  access  to  it  at  all  times,  and,  as  the 
learned  judge  thought,  practioally  the  custody  of  it,  in 
the  safe  of  the  defendant  company. 

Messrs.  Lazard  Brothers  &  Go.,  by  their  solicitors, 
applied  to  the  defendant  company  for  the  registration 
of  Bosenbain  and  Alexandra  in  the  books  of  the 
defendant  company  as  the  owners  of  the  shares.  The 
defendant  company  rofusad  to  aacede  to  the  applica- 
tion. Then  Lazatd  Brothers  &  Go.  applied  to  the 
plaintiffs  for  other  equivalent  security  or  rep^ment 
of  the  loan  of  £20,000.  The  plaintiffs  paid  Lazard 
Brothers  &  Go.  the  amount  of  the  loan,  with  interest, 
and  thereupon,  as  the  defendant  company  refused  to 
register  the  oivnership  of  Bosenbain  and  Alexandre 
or  recognize  their  title  to  the  shares,  they  brought  the 
present  action,  after  obtaininff  from  Lazard  Brothers 
&  Go.  an  assignment  of  that  firm's  rights,  if  any,  and 

S living  written  notice  of  such  assignment  to  the 
efendant  company.  The  plaintiffs'  claim  was  against 
the  defendant  company,  but  Lazaid  Brothers  &  Go. 
and  Alexandre  were  made  formal  defendants  in  order 
that  al  parties  concerned  might  be  before  the  court 

At  the  trial  certain  statements  or  admissions  of 
material  facts  were  agreed  to  by  the  counsel  for  the 
respective  parties,  which  left,  in  tbe  learned  judge's 
opioion,  no  question  which  it  was  necessary  or  proper 
to  leave  to  the  jury.  These  statements  or  admissions 
of  fact  were,  so  far  as  material  to  the  present  report, 
as  follows :  Acreed— (1)  That  the  alleged  certificate 
was  not  a  valid  or  genuine  document,  and  that  the 
signatures  thereon,  other  than  the  signature  of  Bowe, 
were  forgeries ;  (2)  that  (a)  the  bank  (Lazard  Brothers 
&  Go.)  and  the  plaintiffs  respectively  made  the 
advances  upon  the  faith  of  the  genuineness  and 
TaUdity  of  the  alleged  certificUe  and  of  its  beiog 
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properly  itsued,  and  [b)  the  lecretary  wai  a  proper 
perBon  to  d«liv€r  it  ;  (3)  that  Eowe,  in  creating  and 
deli  Fen  13  g  to  Lindo  the  alleg^  certifioat^*,  aoted 
fraudulently  and  not  for  or  on  behalf  o!  or  for  the 
benifit  of  the  defendant  company,  and  iolely  for 
himself  and  for  hi  a  own  priyate  purpose  i  and 
adrantage;  (4)  that  the  defend  a  ut  company  did 
not  by  ita  directori  or  other  wiie  autboriK^  Bo  we 
to  make,  seal,  or  issue  the  allegei  document* 

Tbe  jury  having  been  diieharged,  tte  caae  was 
argued  before  the  learned  judge  on  theie  admi#sLon». 

The  leamed  judge  held,  on  the  au'bority  of  ^Shaw 
T.  Fori  Philip  and  ColoTfial  (idd  MiTiin*f  Oo^t  ^2  W.  R. 
771p  13  Q  B.  D.  103.  that  the  def^ndanto  wrre 
ea topped  by  the  certificate  issued  by  their  secretary 
from  diiputiDg  the  right  of  the  plaititilFjs  to  have  the 
names  in  question  placed  ou  the  register  of  ah  are - 
holders,  and  he  gave  judgment  for  the  plaiiiti^^  for  a 
sum  which  had  been  agreed  upon  bet  ween  the  partie** 

The  defendants  appealed, 

Lawson  WuUon,  K.C,  J.  E,  Ban^es,  K,C^,  and 
A.  M,  Brttnmr,  for  the  appellants, 

Mii/ui  Isaacs,  K.C.,  and  J.  D.  Crawford,  for  the 
respondenti. 

Our.  adtt,  vnlL 

July  29,— CoiLiNB,  M.R  ,  road  the  following  judg- 
mt  nt :  The  question  on  this  appeal  is  whether  the 
a[>pelJants,  a  limited  company,  are  responsible  in  the 
cir€  urns  tan  cea  for  the  fraud  and  forgery  of  their  lecre- 
tary, one  Bowe,  who  is  now  uiidergoing  a  sentence  of 
penal  aervitude.  The  respond** nta  are  a  firm  of  stock- 
brokerii  Bowo  was  a  member  of  a  well*known  firm 
carrying  on  buaineis  aa  engineers.  He  was  abo 
secretary  of  the  appelUTit  comp^t^y,  whose  busintss 
was  conducted  in  the  office  of  hiA  firm.  In  DeQember, 
1S92,  Howe,  who  had  frequently  done  basin^ss  with 
the  respondents  I  applied  to  one  of  their  firm  named 
liindo  to  procure  a  loan  of  £20,000  on  the  secuaty  of 
5,000  shares  in  the  appellant  com  pan  y^  which  h^  said 
were  the  joint  property  of  himself  and  a  friend  in 
whose  name  they  stood,  and  who  wiahed  to  sell  them, 
while  he  (Bo we)  waa  desirous  of  acquiring  them. 
The  operation  wai  to  he  carried  out  by  a  transfer 
from  the  friend  in  whose  name  they  stood  to  the 
propoaed  iDnder,  who  on  locdviog  the  certificate 
would  make  the  rcf^uired  advance*  The  fa^jta  and 
admissicns  are  fully  stated  in  the  judgment  of 
Kennedy,  J.,  and  it  ia  not  necessary  for  my  purpose  to 
d 0  more t ban  au m m art / e  tb cm  as  brii^ fiy  aa  posai bl e.  Td e 
respondenta  arranged  with  a  firm  of  bankers  for  tbe 
required  loan  on  production  of  the  transfer  and  certi^ 
fiy^te  duly  made  out  in  their  names^  A  transfer  was 
accordingly  forged  by  Bo  we  in  the  name  of  Storey  to 
the  bankers,  by  whom  it  was  executed.  It  was  then 
brought  back  by  Lindo  to  Rowe  to  be  exchanged  for 
a  certificate,  which  Rowe  told  him  would  be  paasEd  by 
the  directors  and  ready  for  him  eaily  the  next  day* 
Lindo  paid  a  registration  fee  to  Bo  we  of  2b.  6J.,  aijd, 
retnriiU'g  the  ntxt  day  at  the  appointed  hour,  received 
the  certificate  from  Bo  we  and  took  it  to  tbe  bank, 
who  then  advanced  the  money  to  Lindo,  who  paid  tt 
into  his  firm's  beink  and  gave  Bo  we  a  cheque 
for  the  amount,  leas  a  deduction  for  commissions 
Thronghout  these  traneactioni  and  until  he  had 
received  the  certificate  and  t^ken  it  to  his  office 
Lindo  was  unaware  that  Howe  was  secretary,  though 
he  thought  he  was  the  director  of  the  company* 
Rowe  absconds  d»  It  was  admitted  that  Rowe  bad 
forged  the  names  of  the  two  directora  which  appeared 
upon  the  certificate,  and  had  affixed  the  com- 
pany^! seal  thereto  **  fraudulently  and  not  for 
or  on  behalf  of  or  for  the  benefit  of  the 
defendiot  company,  and  iolely  for  hiiiiielf  and 
for    hit    own    private    purpose  a    and   advantage!** 


It  was  also  admitted  that  Bo  we  was  **a  proper 
person  to  deliver  the  certificate."  On  discovery 
of  the  fraud  tbe  company  refused  to  put  the 
transferees  on  the  regiater.  The  reapondeDta  wire, 
there forp^  obliged  to  recoup  tbe  bank  the  sum  of 
£20,000,  and  claimed  in  this  action  to  recover  it  from 
tbe  appellants  on  tbe  ground  that  they  were  estopped 
from  setticg  up  Rowers  fraud. 

Kinnedy,  J.,  who  tried  the  case  without  a  jury 
upon  the  admi-sions  which  he  has  set  ou^^i  was  of 
opinion  that  the  case  was  indiatinguiihahle  from 
8AauJ  V.  Port  PhtUp  OM  Mtntng  Cth  and  gave  judg- 
ment fi  r  the  plaintiffs.  The  defendants  appealed. 
The  (5ise  waa  very  elaborately  argue d»  and  tbe 
amount  at  stake  is  large,  but  I  think  the  principles 
on  which  the  decision' rests  are  well  edablished  and, 
when  the  facts  are  properly  understood^  are  easy  of 
application. 

The  general  rule  governing  the  rciponaibility  of  a 
mister  for  the  sot^  of  his  servant  were  stated  by 
Willea,  J*,  in  delivering  the  judgment  of  tbe  Ex- 
chequer Chamber  in  Bartukk  v,  Engtiik  Joint  SU/ik 
Bank,  lo  W.  E  877,  L.  R,  2  Ex.  25k  The  passage 
has  been  frequently  cited  and  approved,  and  is,  in- 
deed, the  Imtta  dtmats  on  the  subject.  It  runs  as 
follows  I  **  The  master  is  liable  f  Jr  every  such  wrong 
of  the  sf^Tvant  or  agent  as  is  OJmmitted  in  the  course 
of  tbe  service  and  for  the  master's  benefit  though  no 
exprea^  command  or  privity  of  tbe  mwter  be  proved,*^ 
He  then  gives  instances  where  this  rule  has  been  acted 
on  and  proceeds  :  ''  In  all  these  cases  it  may  be  said, 
aa  it  was  said  here,  that  the  maater  had  not  authorised 
the  act  It  is  true  be  has  not  authon?;>?d  tbe  particular 
act,  but  be  has  put  the  agent  iu  his  place  to  do  thai 
class  of  acts,  and  he  must  be  answerable  for  the 
manner  in  which  tbe  agent  has  conducted  himielf  to 
doing  the  business  which  it  was  the  act  of  his  master 
to  place  him  in," 

Founding  themselves  on  the  principle  ao  stated,  the 
Court  of  Appeal,  in  British  Mutftal  Banking  Co.  v, 
Cfiartiwood  Forut  Mail wa^f  Co»,  3o  W,  E,  590,  18 
Q.  B.  D.  714,  held  th%t  an  action  of  deceit  would  not 
lie  against  a  principal  for  a  fraudulent  misstatement 
maflebyhla  servant  for  his  own  private  purposes  in 
reply  to  a  class  of  qu€slion  which  it  was  within  his 
ordinary  duty  to  anf  aver.  The  fact  that  it  woe  mad^^ 
not  in  the  supposed  interest  of  the  master,  but  for  bis 
own  private  purf»oses,  ipio  fudo  took  it  out  of  the 
scope  of  the  actual  authority,  and  also,  according  ti 
Bo  wen,  L.J.^  out  of  the  clats  of  acts  which  the  agenC 
was  put  there  to  do.  In  Thorne  v.  Hmrd^  42  w!  E* 
274,  [1894]  1  Oh.  599,  K»y,  L  J.,  refers  to  this  case, 
to  which  he  was  not  himself  a  party,  in  theie  terms : 
**  It  was  tbere  deliberately  decided  that  the  words 
*  iot  bis  master*8  benefit  ^  are  essentral,  and  that  where 
an  agent  in  the  course  of  his  employment  committed 
a  fraud  not  for  his  principars  benf^fit  bnt  for  the 
benefit  of  himself,  and  the  principal  did  not  benefit 
by  suth  fraud,  he  could  not  be  made  liable  for  it'* 
It  was  alio  cited  with  approval  by  Lord  Brampton  in 
the  House  of  Lords  in  the  rf^cent  cftse  of  Whif^hureh 
{Limited)  V.  Cavaiui^h,  50  W.  B.  218,  [1902]  A*  C, 
117*  It  was  also  sought  in  British  Mutval  Banking 
Co,  V,  Charnwocd  Fortii  Railway  Co.  to  B^ 
the  master  with  liability  on  the  ground  of 
estoppel  by  holding  out  Uie  servant  as  tbe  proper 
pinon  to  anavfer  such  question t«  The  two  judges, 
nowever,  who  dealt  with  that  aspect  of  the  case  dis- 
posed of  it  on  another  groond,  wbich  was  subie* 
quently  di 'approved — namely,  that  a  company  oould 
not  be  estopped  from  denying  that  which  to  admit 
would  involve  an  uUrd  viru  act :  see  Balkis  Comdi* 
dattd  Co.  T*  Tomkiuaon,  42  W.  R.  204,  [1698]  4.  C 
396,  at  p.  407,  per  Lord  HerichelL  The  oaae,  tbete- 
fore,   If   not  a   direct   authority   on   th«   ^uestloii 
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whether  the  holding  out  may  he  of  snoh  a  character 
as  to  dehar  the  master  from  escaping  responsihility 
for  an  act  done  by  his  servant  within  his  apparent 
authority,  although  done  not  with  any  notion 
of  benefiting  the  master,  but  exclusively  for 
fraudulent  purposes  of  his  own.  It  is  obvious 
that  the  ostensible  authority  may  be  larger  than  the 
actual,  but  the  question  will  still  remain  whether  it 
can  ever  be  large  enough  to  make  the  master  respon- 
sible for  a  fraud  or  crime  committed  exclusively  for 
the  servant's  own  purposes,  and  not  utilized  in  any 
way  by  the  master.  A  difficulty  was  raised  in  argu- 
ment on  this  point.  It  was  urged  that,  wnere  the 
actual  authofity  is  in  writing  and  unambiguous,  and 
oovers  the  actuid  tbiog  done,  the  master  is  bound, 
though  the  S(r?ant  misuses  the  authority  fraudulently 
for  his  own  purposes,  ffanibro  v.  Burnandt  52  W.  B. 
583,  [1904]  2  E.  B.  10,  decided  in  this  court, 
following  the  opinions  of  Lord  Brougham,  L.C., 
and  of  the  PHvy  Couudl,  and  of  a  line  of  esses  in 
Americt.  Gaght  there  then  to  be  any  difference 
where  the  authority  is  not  in  writing,  but  is  never- 
theless clearly  aicertained  by  the  verdiot  of  a  jury  or 
otherwise  upon  sufficient  evidence  of  holding  outP 
In  my  cpinion  it  is  not  necessary  to  decide  this  point 
in  this  esse,  since,  for  the  reasons  which  I  will 
presently  state,  I  do  not  think  the  holding  out 
here  can  possibly  be  pushed  so  far  as  to  bring  the 
fabricating  the  certificate,  whether  by  writing  the 
directors'  names  or  by  misusing  the  seal,  within  the 
dass  of  acts  which  the  secretary  was  apparently 
authorised  to  do.  It  may  be,  however,  that  a  long 
step  towards  the  solution  of  tbe  difficulty  will  l^ 
found  in  that  dass  of  oases  where  the  limits  of  what 
has  often  been  called  estoppel  by  negligence  have  been 
discussed — for  instance,  Bank  of  Ireland  v.  Tru$tee»  of 
EvaM*  Ckaritiea,  3  W.  B.  573,  5  H.  L.  C.  389; 
Northern  Countiea  of  England  Fire  Insurance  Co.  v. 
Whipp,  32  W.  B.  626,  26  Ch.  D.  482— and  for  a  very 
full  discussion  of  the  subject  see  Beven  on  Negli- 
gence in  Law  (2nd  ed.),  voL  2,  chap.  4. 

It  is  dear  that  a  man  may  by  hii  negligence  where 
he  owes  a  duty  provided  thtt  negligence  be  suffi- 
ciently dosely  connected  with  the  event  to  bring  it 
within  the  legal  chain  of  causality,  make  hinmlf 
responsible  to  the  person  or  class  of  person  to  whom 
he  owes  a  duty,  for  the  crime  or  fraud  of  another 
committed  for  t^t  other's  own  purposes.  It  may 
be  that  to  put  a  written  authority  in  the  hands  of 
another  person  without  conditions  or  safeg^uards  is  such 
negligence  as  to  entail  responsibility  to  third  parties 
for  fraudulent  misuse  of  the  authority :  see  the 
instance  given  by  Fry,  L.J.,  in  Northern  Cotmtiet  of 
England  Fire  Ineuranoe  Co,  v.  Whipp,  of  a  mortgagee 
who  allows  a  mortgagor  to  have  the  custody  of  the 
title  deeds  for  tbe  purpose  of  raising  a  loan.  1  cannot 
think  that  the  judges  who  dedded  British  MuttuU 
Banking  Co.  ▼.  Chamwood  Forest  Railway  Co.  intended 
to  deny  the  possibility  of  the  prindpd's  liability  in 
cases  of  this  dass  for  the  fraud  or  crime  of  his 
agent  committed  for  the  agent's  own  purposes. 

However  this  may  be,  it  is,  I  think,  dear  in  this 
case  that  there  is  no  evidence  of  such  a  holding  out  as 
to  bring  the  acts  done  by  Bowe  within  any  presum- 
able scope  of  authority.  To  put  it  most  rovourably 
for  the  respondent,  the  act  whether  done  for  the 
master's  boiefit  or  not,  niust  at  least  be  one  of  the 
daas  of  acts  which  the  servant  is  ostensibly  put  there 
to  do,  so  as  to  bring  it  within  the  second  limb  of  the 
propodtaon  of  Willf  s,  J.  If  we  try  it  by  the  test  of 
actual  authority,  the  actud  scope  certainly  did  not 
cover  any  acts  other  than  those  of  a  purdy  ministerid 
character,  such  as  bringing  the  certificate  before  the 
dizeotors  for  signature  and  appending  the  led  in  their 
ortsence  \  and  it  does  not  need  the  authority  of  Bank  of 


Ireland  v.  Evans*  Trustees  and  Merchants  of  tJie  Staple  of 
England  v.  Bank  of  England,  21 Q.  B.  D.  160,  36  W.  B. 
Dig.  78,  to  show  that  fraud  and  forgery  were  not  wiUiin 
the  actud  scope  of  such  an  employment.  But  so  far 
as  regards  all  this  dass  of  prior  acts  there  is  no 
ostensible  representation  at  all.  There  is  no  holding 
out  with  respect  to  them.  The  ostensible  action  of 
the  secretary  is  limited  to  handing  over  the  apparently 
complete  certificate.  How  does  such  an  act  carry 
with  it  any  implication  of  authority  to  make,  as  well 
as  hand  over,  the  instrument  P  His  own  ngnature 
may  import  a  persond  representation  by  himself  that 
the  document  is  apparently  genuine,  and  found  a 
right  agdost  himMlf,  but  it  does  not  import  that 
he  had  any  other  than  ministerid  duties  in  connec- 
tion with  the  matter.  If  this  is  so,  it  does  not 
in  any  way  enlarge  the  presamption  if  the  act 
of  handing  over  be  often  repeats,  and  it  seems 
to  me,  therefore,  that  there  is  nothing  in  the  point 
so  much  pressed  that  this  was  a  mercantile  company 
whose  shares  were  constantly  chancing  hands  on  the 
market.  I  think,  therefore,  that  the  representation, 
such  as  it  was,  based  on  the  fact  that  Bowe  had 
ostendble  authority  to  hand  over  the  certificates,  is 
not  more  efficacious  to  fix  the  company  with 
liabili^  for  his  fraud,  than  the  representation 
implied  in  the  cases  dted  from  the  fact  Uiat  the  derk 
or  secretary  was  the  proper  intermediary  through 
whom  the  forged  powers  of  attorney  were  deliverable 
to  the  bankers  to  be  handed  to  the  banks.  Those 
cases  are,  therefore,  in  pdnt,  and  as  it  is  not  con- 
tended that  there  was  any  such  negligence  on  the  part 
of  the  company  as  to  fix  them  with  respondbOity  for 
Bowe's  acts,  I  think  the  case  against  the  company 
f  dls,  and  that  we  are  bound  to  give  effect  to  Kennedy, 
J.'s,  own  view,  notwithstanding  Shaw  v.  Port  Philip 
Oold  Mining  Co.  It  may  be  that  that  case  is  dis- 
tinguishable upon  its  spedd  facts,  but  it  is  not 
necessary  to  dedde  the  point,  for  I  am  clearly  of 
opinion  that  the  f  sets  in  this  case  are  not  suffident 
to  found  liability  in  the  company. 

I  have  treated  this  case  on  the  footing  that  Lindo 
dedt  with  Bowe  as  secretary  of  the  company,  and 
acted  on  the  fdth  of  the  ostoidble  authority  implied 
from  his  position  as  such,  but  I  am  by  no  means 
sure  that  this  is  the  true  inference  from  the  evidence. 

An  argument  was  founded  upon  some  observations 
of  the  Lirds  in  Whitechurch  (Limited)  v.  Cavanagh 
that  the  certificate  itsdf  carried  with  it  a  representa- 
tion by  the  company  which  would  bind  them  against 
third  parties  who  acted  upon  it  even  though  it  was  a 
forgery.  But  thoup;h  the  words  used  apart  from  theb 
context  might  possibly  be  open  to  this  oonsbruction, 
I  think  it  is  reasonably  dear  from  the  trdn  of  reason- 
ing in  their  speeches  that  nothing  of  the  Idnd  could 
have  been  meant,  and  that  the  certificate  they  had 
in  mind  was  one  such  as  that  in  In  re  Bahia  and  San 
Francisco  Railway  Co.,  16  W.  B.  862,  L.  B.  3  Q.B.  584, 
which  had  been  in  fact  executed  in  due  form  by  the 
company,  bat  under  a  misapprehension.  The  apped 
must  be  allowed. 

SnBLiNa,  L.J.,  read  the  following  judgment:  I 
entirdy  agree  with  the  judgment  my  lord  has 
ddivmd,  but  it  is  right  that  I  should  state  shortly 
the  ground  upon  which  my  judgment  proceeds.  In 
tliis  case  three  questions  seem  to  require  conddera- 
tion.  The  first  is  this — Is  the  defendant  company 
bound  by  the  certificate  on  which  the  plaintiffs  rdy  P 
The  articles  of  association  of  the  defendant  company 
(of  which  all  persons  dealing  with  the  company  are 
deemed  to  have  notice)  provide  (artide  12)  as  follows : 
«  The  certificate  of  titles  to  shares  shall  be  issued  under 
the  seal  of  the  company  and  signed  by  two  directors, 
and  countersigned  by  the  secretary  or  some  other 
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p«TiOii  appointed  by  tht  director*,*'  The  doGTimeat 
on  wMch  tbe  plaititiflfi  rely  u  written  on  the  com- 
pany'h  paper,  Hud  b so  the  aeal  of  the  company  affixed 
And  IB  coil  lite  rsipnod  by  the  secretary ;  it  a^so  purpof  t* 
to  bf  ar  the  signatures  of  two  directorp,  but  these  are 
mere  forgeries  by  the  secretary.  In  theie  circuin- 
itanuea  the  oeruficste  (at  was,  indeed,  admitted  by  the 
defend ftnta  at  the  trial)  is  not  m  vdli'd  or  genuine 
document  I  aud  does  not,  in  my  opinioti,  bind  the 
defendants.  It  was  tnggested  that,  inasmuch  as  the 
dooumeat  appeared  on  the  face  of  it  to  eati-ify  the 
Tequirementi  of  the  arfciotes  of  a^i ooia Hon,  the  plain - 
tiffi  acting  as  they  did  in  gfood  faith  ^  w«re  not  aff^ted 
by  irregnltirit'n  in  the  proceedings  of  the  lecretary : 
Mahony  v,  Emi  Holy  ford  Minirtfj  (7a. »  L,  R.  7  H  I#. 
839*  To  mere  irregularities  the  p-inoiple  of  thatcase^ 
DO  doubt ^  appli**!*,  but  it  baa  never  been  extended  to 
forgery,  a  forged  instrument  being  simply  null  and 
void.  Tbe  distinction  is  drawn  by  Lo'd  Hatberley 
in  advising  the  Hou^r  of  Lords  in  the  case  itself :  see 
L,  R,  7  H,  L.,  at  p,  8*i0.  In  that  case  he  siya :  **  Two 
eaees  were  cited  in  the  argument  in  which  a  fraudulent 
me  was  made  of  the  teat  of  the  cotnpany  by  the 
Becr«-tary  of  tbe  company  who  had  been  entrusted 
with  that  seal*  Those  casea,  ho  wever,  can  have  no 
bearing  upon  the  present  case,  for  they  are  siaiply 
like  ca'es  of  forgery.  It  wa*»  jnat  as  if  signature?, 
not  a  seal,  br^d  been  reqnired,  and  the  secretary  had 
forged  the  names  of  the  directors*  A  aeoretary, 
having  no  authority  to  do  so,  affii^ed  the  seal  of  the 
company,  and  tbe  inBtrnment  to  which  the  seal  was 
affixed  was  as  void  as  if  the  qu^ation  had  been  one  of 
llftndwritii]  g  and  a  aignature  had  been  fo^g^d/^ 

Th«  aeoond  qnestion  is^Is  tbe  defendant  company 
Mtopped  from  disputing  the  validity  of  the  cerlifi- 
c  ite  ?  It  was  strongly  urged  bef  <>re  na  that,  inaflmucti 
m  tbe  oertiticAte  was  good  on  tbe  face  of  it,  and  was 
delivered  to  the  plaintiff d  by  the  secretary  of  the 
company,  who  was  admitte<l  by  fhe  defendants  to  bo 
"  a  proper  person  to  deliver  tt,'*  the  coaipany  was 
precluded  from  denying  as  affainat  tbe  plat n i^ iff ^  the 
validity  of  the  document;  and  the  dedsion  in  Shaw  v. 
Port  FhiUp  GtM  Mininif  O9,  waa  relied  upon  in 
support  of  this  contention*  It  wns  held  in  that  case 
that  the  lecretary  had  in  the  circums lancet  been  held 
out  by  tbe  company  as  their  agent  to  warr^it  tbe 
genuineness  of  the  certiftoate,  and  it  was  siid  that  tbe 
like  oouclusion  ought  to  be  arrived  at  here.  I  think 
it  is  possible  that  a  company  m^y  so  act  as  reasonably 
to  produce  the  belief  on  t>ie  part  of  members  of  tbe 
f  ublio  dealing  with  tbe  company  that  the  secretary  or 
other  agent  of  the  company  has  authority  to  warrant 
the  genuin^nesB  of  tbe  certificate  which  he  delivdrs  ; 
but  the  question  whether  a  particular  company  has 
so  acted  must  in  eaeh  caie  be  one  of  fact  to  be  decided 
on  the  oirc  am  stances  of  the  case.  It  may  well  be 
that  the  concjuaion  arrived  at  b?  the  Di visional 
Court  in  Shaw  v.  Port  Philip  Qofd  Mining  Co.  was 
well  founded,  but  the  ciroumstsnoes  appear  to  me  to 
differ  from  those  of  tbe  caae  with  which  we  h%ve  to 
deal.  Here  the  articles  of  asaooiation  pretcriba  tbat 
the  intervention  of  three  pers  ms— namety,  two 
directors  and  the  secretary  (or  some  other  person 
appointed  by  tbe  directors]— shall  be  esseuttal  t^  tbe 
vafidity  of  a  certificate.  The  framers  of  the  articles 
well  knew  that  oerli&cates  were  documents  of  great 
importoDce,  as  regards  tbe  preporatioa  of  which  the 
company  required  to  be  protected ;  and  the  provisioni 
of  article  12  were  (directed,  and  must,  as  ift  seem^  to 
me,  have  been  recognized  by  buaiaess  men  as  being 
directed,  to  the  securing  of  luob  protection  to  tbe 
company.  The  ministerial  act  of  delivering  tbe 
certificate  when  p^reparcd  to  the  person  entitled  to  it 
must  be  tntmated  to  lome  one^  it  was,  in  factj 
iitrus^ed,  and  propfrly  entrueted,  to  the  leoretary. 


But  is  it  a  proper  inferflnce  of  faot  t^iat  the  secretarf  \ 
was   thereby  held   out  a^  an  agent  to  warrant  the  | 
genu inen ess  of  tbe  certificate?     I  am  unabU  to  tee 
that  it  IP,    So  i^  hold  would ^  in  my  opinion,  be  to 
deprive  the  company  t'^  a  very  great  extent  of  the 
benefit  of  the  pre  laut tons  ci^ref  ally  provided  by  artioU  1 
12  and  really  leave  tbe  oompany  at  the  m*»rcjy  of  tho  \ 
s^cretat-y  or  ot^erxierson  ent:ru8led  with  the  delivery 
of  a  certifioate* 

The  third  q^iestion  is— Are  the  plaintiffs  entitled  t  > 
recover  damages  agiinat  the  company  for  a  wrongful 
act  of  tbe  sfcre^ary  committed  in  the  oonrse  of  hit 
employment  f^  It  is  said  that  tbe  if^cretary  of  tha 
company,  while  acting  in  tbe  course  of  the  company's 
bu8in<»«a  and  for  the  CL>mpany*8  benefit,  made  a  repre- 
sent adon,  01  the  faith  of  which  the  plainti^^  a^ted 
and  soffr^red  damag<»,  and  that,  although  the  secretary 
bad  no  express  authority  to  make  tbe  misrepresenta* 
tioi,  sHll  he  hid  authority  to  do  that  clafs  of  ants, 
and  that  the  co  nip  any  must  be  answerable  for  the 
manner  in  whtch  he  did  the  business  which  th4 
company  h*d  entrusted  to  bim :  Barwick  v,  EnjHsh 
Joint  Stock  Bafik^  To  this  there  appear  to  me  t-j  be 
twfi  answers.  First,  if  I  am  right  in  the  answer 
wbfcb  I  have  given  to  the  teoond  question,  the  secre- 
tary bad  no  authority  to  mtke  represeutationa  ae  to 
the  geouinpness  of  cerfific*tes;  he  was  merely  f-n- 
trusted  with  the  ministerial  duty  of  delivering  certifi- 
cates to  those  entitled  to  them.  The  miking  of  sncb 
representations  therefore  was  not  included  in  the 
olais  of  acts  which  the  company  entrusted  to  bim* 
Secondly,  the  secretary,  in  delivering  the  certifia^te, 
was  not  acting  in  the  interest  of  tne  company,  but  in 
his  own  [  and  the  case  of  British  MuUat  Banking  Co* 
V*  CharnufQfjd  Forest  Railway  Go,  appeirs  to  me  to  be 
ft  direct  authority  that  in  these  oircninitance§  tbe 
company  is  not  liable.  It  ii  true  that  part  of  tbe 
reaeonin?  found  in  the  judgments  of  Bo  wen  and 
Pry,  L  JJ,»  has  been  dia approved  by  the  flousa  of 
Lorda  in  Balkis  dmBolidated  Ca.  v»  Tmnkifison^  but 
tbe  decision  has  never  been  overruled,  and  in  fact  Wis 
citf^  a^  an  authority  by  Lord  Brampton  In  the  recent 
ease  of  Whitechurch  {Limited]  v.  Cavanugh^  In  my 
opinion,  therefore,  it  is  binding  on  this  court.  For 
th^se  reasons  I  think  that  the  appeal  ought  to  hm 
allowed,  and  judgment  entered  for  the  defendants. 

Matiiew,  KJ.,  read  the  following  judgment :  Thia 
is  an  appeal  from  the  judgmeat  of  Kennedy,  J,,  in 
an  action  brought  to  recover  damages  for  tbe  refusal 
of  the  defendant  company  to  pl^ce  the  names  of  the 
nominees  of  the  plaintitfi  on  the  register  of  ihare- 
boldtrs*  The  plaiotilfi  rely  upon  a  share  certificata 
received  by  them  from  tbe  sei^retary  of  the  defendant 
company,  which  apparently  was  in  proper  order  and 
issued  in  ace  irdance  with  the  company's  articles  of 
association.^  It  was  contended  that  the  company  wa^ 
estopped  from  disputiug  tbe  certificate  as  against  the 
plaintiffs,  who  had,  on  the  fnith  of  it,  incurred 
liability  to  Lazard  &  Ck>.  for  m  loan  of  £20,000.  Tha 
def«?ndant9  contendt'd  that  th^y  wc-re  not  bound  by  &i 
certifioa'e  whicli  was  a  forgery  and  wt^ioh  waa  shown  * 
to  have  been  iisued  by  the  secretary  to  raise  monsy^ 
not  for  the  company,  but  for  his  own  purpoees*  It 
was  not  dtiputed  that  it  was  for  the  benefit  of  the 
c  »mpany  that  provision  should  ba  made  for  the  ready 
transfer  of  shares,  and  that  the  compmy  followed  tbti 
usual  coutte  in  providing  for  that  purpose  a  transfer 
department,  which  was  in  charge  of  a  principal  clerk 
and  a  clerical  staff.  When  a  transfer  was  sent  to  the 
company  the  duty  of  the  transfer  clerks  was  to  se^ 
that  the  document  was  in  order,  to  aac^rtain  that  the 
shares  stood  in  the  name  of  the  proposed  transferor, 
and  to  iiBue  a  certification*  The  matter  waa  thmj 
referred  to  the  auditors,  wbo«e  du*y  it  was  to  see  t^t 
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th«  old  certifioates  were  c«iicelled.  'When  this  was 
done  the  share  oertifioate  was  filled  np  and  taken  to 
the  secretary's  offioe  on  the  morning  of  a  board 
meeting  to  be  submitted  to  the  board.  The  secretary 
bad  no  duty  to  saperviae  what  had  been  done  in  the 
transfer  department.  He  wai  not  ^ways  present  at 
the  board  meetings,  and  it  appeared  that  the  certifi- 
oates  were  usually  brought  to  the  board  by  one  of 
the  transfer  clerks.  The  directors  had  the  opportunity 
of  making  inquiries,  and  in  a  oai<)  of  this  magnitude 
it  would  be  a  neglect  of  their  duty  if  they  dtd  cot 
ask  for  information  or  adopt  the  precaution  of  com- 
paring the  proposed  certificate  with  the  share  list. 
When  the  certifioate  parsed  the  board  the  dirf ctors 
signed  in  accordance  with  the  articles  of  association. 
Toe  seal  was  affixed  by  the  secretary  or  a  director 
and  countersigned  by  the  former,  and  the  certificate 
was  left  with  him  to  be  handed  to  the  transferee 
This  was  a  ministerial  act  only  and  might  be  per- 
formed by  any  trustworthy  messeager.  It  seem^ 
clear  that  the  defendant  company  were  bound  to  take 
precautions  to  preyeot  their  being  made  liable,  as  io 
the  Bahia  case,  for  forged  or  frauduleot  transfers, 
and  these  regulations  as  to  the  conduct  of  the  trans- 
fer busmess  would  seem  ty  be  sufficient  for  tbeir 
protection. 

It  now  becomes  important  to  inquire  into  the  trans- 
action between  the  plaintiffs  and  Bowe  in  order  to 
determine  whether  the  estoppel  upon  wluch  the  plain- 
tiffi  relied  was  established ;  in  other  words,  whether 
the  company  had  lost  the  protection  against  fraud 
which  their  regulations  were  incend«d  to  secure. 
Bowe  was  a  partner  in  the  firm  of  Bewick  &  Co.,  who 
were  the  promoters  of  this  and  seyeral  other  com- 
paoiee.  He  held  the  appointment  under  au  agre*-- 
ment  of  the  31st  of  December,  1900,  whereby  Bewick 
&  Co.  undertook  to  provide  the  de/endunt  company 
with  suitable  offices,  a  suitable  secretary,  and  a  suffi- 
cient derioal  staff.  The  secretary  was  to  be  paid  by 
Bewick  &  Co.,  but  was  to  be  deemed  to  b^  the  secretary 
of  the  defendant  company.  The  plaintiffs  were  stock- 
brokers with  whom  Bowe  had  done  business  on  his 
own  aooount.  They  did  not  know  that  he  was 
seoretary  to  the  company.  They  beliered  him 
to  be  a  director.  Bowe  was  in  good  credit  and 
the  plaintiffs  had  entire  confidence  in  him. 
In  December  Bowe  saw  Lindo  and  asked  whether 
the  plaintiffi  could  arrange  a  loan  for  £20,000 
for  him  on  5,000  shares  in  the  defendant 
company.  He  stated  that  he  had  a  joint  interest  with 
a  fri»nd  who  wished  to  sell  it,  and  he  dt sired  to  take 
o?er  the  shares  because  he  belieyed  they  would  ri>e 
considerably  in  yalue.  He  watt  ted  a  loan  for  a  short 
time  only,  and,  at  the  5,000  shares  at  the  then  price 
were  ample  security  for  £20,000,  the  plaintiffd  agr<  ed 
to  try  to  find  the  muney.  The  plaintiffs  a;  raogei  ii^it  h 
lazard  &  Co.,  who  are  bankers,  for  the  adyance  of 
£20,000  to  tbemselves  on  the  p-oposed  security,  and 
liodo  on  the  same  day  informed  Uowe  that  the  money 
would  be  ready  on  the  18th  of  December.  Bowe  sai  i 
that  he  would  at  once  haye  the  share  transfer  executed. 
On  the  17th  of  December  a  transfer  in  blank  was  taken 
by  lindo  to  Bowe,  and  later  in  the  day  was  returned 
by  Bowe  and  purported  to  have  been  executed  by  E. 
Storey.  This  document  was  forged  by  Bowe.  On 
the  transfer  appeared  the  usual  certification.  Bowe 
told  lindo  that  his  directors  would  be  meeting  the 
next  day  and  that  he  would  explain  the  transaction 
to  them  and  would  haye  the  sharo  oertifioate  made  out 
ready  for  lindo  at  1 1.30  next  morning.  It  is  import- 
ant to  notioe  that  Lindo  was  in  this  way  informed 
that  the  transfer  must  haye  the  sanction  of  the  board. 
The  same  afternoon  lindo  brought  back  the  transfer 
«zsoated  by  the  transferees.  The  next  day  Jtowe 
^?«rrd  io  lindo  the  share  oettifloata.    It  was  per- 


fectly regular  in  form,  ai  d  purported,  in  accordance 
with  the  articles  of  association,  to  bear  the  seal  of  the 
company,  to  be  signed  by  two  of  the  directors,  and  to 
be  countersigned  by  Bowe  as  secretary.  Lindo  did 
not  notice  until  he  got  back  to  his  office  that  Bowe 
was  the  company's  secretary.  It  seems  clear  that  up 
to  this  point  Lindo  dealt  with  Bowe  in  his  personal, 
and  not  in  his  official  capacity.  As  he  stated  in 
sivlng  his  evidence,  he  looked  upon  the  loan  as 
Bowels  private  business.  He  supposed  him  to  have 
anthorlty  to  transfer  the  shares,  and  assumed 
when  the  certificate  was  handed  to  bim  that  Bowe  had 
taken  the  proper  steps  to  carry  the  transaction 
throuffh.  The  share  certifioate  was  handed  to 
Lazard  &  Co.  The  money  was  advanced  to  the 
plaintiffs  and  paid  to  Bowe.  Within  a  few  days 
Bowe  absconded,  and  it  was  discovered  that  the 
certificate  was  a  forgery.  Lizard  &  Co.  applied  to  the 
defendant  company  for  the  registration  of  their 
nominees  as  the  owners  of  the  shares.  This  applica- 
tion wss  refused,  and  the  pUintiffs  were  com- 
pelled to  pay  Laz%rd  &  Co.  the  amount  of  the 
loan  with  iaterest.  They  then  brought  the  present 
action. 

In  the  argument  much  reliance  was  placed  by 
counsel  for  the  plaintiffs  on  the  admission  (6)  that 
the  secretary  was  a  proper  person  to  deliver  the 
certificate.  But  this  guarded  concefsion  on  the  part 
of  the  defendant  company  does  not  displace  and  is 
not  inconsistent  with  the  coorse  of  business  followed 
by  tiie  company.  In  these  circumstan'^es  it  seems  to 
me  there  was  no  estoppel.  There  was  no  eyidence 
that  Bowe  was  held  out  or  de«lt  with  as  the  officer  of 
the  company  who  was  empowered  to  represeut  to 
those  who  d<>alt  in  the  shares  of  the  company  that  a 
transfer  was  genuine  and  valid.  The  company,  it 
seemi  to  me,  were  no  more  liable  in  respect  of  the 
forged  certifioate  than  they  would  be  upon  a  verbal 
statement  to  the  plaintiffs  that  Storey  could  transfer 
the  shares.  Tbere  was  no  evidence  that  it  was  part 
of  the  business  which  Bowe  was  appointed  to  transact 
for  the  company  to  make  any  such  representation.  I 
am  of  opinion  that  the  action  fails  and  the  loss  must 
rest  where  it  has  fallen.  The  plaintiff^i,  and  not  the 
Fin  gall  Co.,  are  the  viotims  of  Bowe*s  dishonesty. 

Iq  the  view  which  I  take  of  the  facts  it  is  unneces- 
sary to  comment  upon  the  cases  cited  in  the  course  of 
the  argument.  With  respect  to  the  case  of  Shaw  y. 
Fori  Philip  Gold  Mining  Co,,  1  wish  to  point  out  that 
the  judgment  proceeded  upon  the  description  in  the 
special  case  of  "  the  regular  and  authorized  duty  "  of 
the  secretary.  The  stttements  upon  this  subject 
were  regarded  as  amounting  to  au  admission  that  his 
fraudulent  acts  were  within  the  scope  of  his  authority. 
It  was  argued  for  the  defendants  that,  even  if  this 
were  so,  tiie  defendants  were  not  liable  because  the 
fraud  had  been  committed  by  means  of  a  forgery.  No 
distinction  between  frauds  by  forgery  and  frauds  by 
any  other  means  is  to  be  found  ia  the  judgment  in 
Barwick^B  case.  It  was  contended  for  the  defendants 
that  Shaw  v.  Port  Philip  Gold  Mining  Co,  had  been 
oveTrul»-d  by  British  MtUual  Banking  Co,  v.  Oharnwood 
Forest  Railway  Co.  But,  with  great  deferenoe  to  the 
eminent  judges  who  decided  tbat  case,  it  seems  to 
me  the  judgment  is  not  available  as  an  authority  for 
the  defendants.  The  judges  in  tbat  cas<)  did  not  agree  as 
to  the  grounds  for  allowing  tbe  app«>al.  It  is  not  easy 
to  reconcile  the  judgment  oi  Lord  Esher  with  Barwick's 
case,  and  Bowen  and  Fry,.L.JJ.,  base  their  judgments 
on  ^e  ground  that  a  corporate  body  cannot  be 
prevented  by  estoppel  from  denying  that  they  had 
done  what  was  beyond  their  powers  to  do.  But  this 
reasoning  was  not  approved  of  in  Balkis  Consolidated 
Go.  y.  Tomkinson,  The  case  of  Whiteehurch  {Limited) 
y.  Oavanagh  related  to  au  unauthorised  oortifioationi 
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CotTBT  OF  Appeal. 


DuYAL  &  Co,  (LiinTKD)  p.  Gaits  &  ProK* 


OOUBT  OF  ApPlAti. 


uii  not  to  a  forged  oeftjfioftte.    The  appeal  must 

be  (illowed. 

Appeal  allowed* 

SoMtors  for  the  plaintiflF^j,  Gilbert  Samud  S  Cq* 

Solidtors  for  the  dafandftDts^  A&hnrsit  MorriSt  Crup^ 
<fc  Co. 


(Stirling  and  Mmthew,  LJ.)  \  ^""^7  ^5,  1904. 

Dfval  &  Co.  (LtKirKD)  v.  QkN%  &  Pick*  {a.) 
Fractice— Writ— Service  otd  of  the  Juri^didion^Oon- 
tract  to  he  performed  within  the  juriidiction^AdiQn 
f&r  price  of  g€od9  tent  abroad — ^o  expresi  Hiptdation 
as  to  place  of  pat/mmt—Ord.  11,  r,  I  (e)* 

The  cotitH  hoA  jurisdiction  to  alktm  iervit^  of  a  writ 
€T  notice  of  a  writ  otU  of  the  Juriadicihn  under  ord.  11, 
n  1  (e),  if  it  appears,  hatfing  regard  to  the  contract 
gentniliy  and  the  circufiuianceSt  that  the  contract  is  one 
whkh  ought  to  he  performed  within  the  J(iri4diciion, 
aithough  it  does  nui  state  in  express  terms  that  it  is  to  l*€ 
performed  within  the  juriediditm* 

The  ride  to  the  above  effect  laid  down  (n  Eeynolda  it, 
Ctoleman,  35  IF,  /?.  813,  3d  UL  D,  453,  and  fallowed 
in  R«in  v.  Stein,  [1892]  1  Q,  B.  753,  40  W.  M.  Dig, 
191,  has  not  been  overruled  by  Gombef  f.  Let  land. 
[1898]  A.  a  d2i,  47  W,  R.  Dig.  159, 

Appeil  bf  the  def^danta  from  the  refuaal  of 
Buoknill,  J.,  to  eet  aatde  an  order  giving  leave  to 
Berve  notice  of  a  writ  out  of  the  jnriidtcUon, 

The  pliiutiffi  were  an  Eugliah  oompany  oatrjiag 
on  budiDeaA  as  wine  abippera  and  Enerohatita,  and 
having  their  regiatered  office  in  L 'in don,  Tae 
defendants  were  reaideot  in  New  Tork,  in  the 
United  Stataa  o(  America* 

By  a  oontraot  made  in  New  York  the  plaiatiSa 
appointed  the  defendants  to  be  the  sole  agents  for  the 
sale  of  certain  brands  of  the  plaintiffB'  champagnes  in 
the  United  States,  Canada,  and  Cuba, 

By  the  termt  of  the  contract  wines  of  the  specified 
brands  were  to  ba  shipped  by  the  plaintiff*  to  the 
defendants  free  on  board  at  Havre  at  certain  prices, 
and  the  defendants  were  to  b  j  allows  I  certain  dis- 
count! on  all  piymants  made  within  oerfcaia  speolfied 
times.  NothiDg  was  expressed  in  the  oontract  as  to 
where  payment  was  to  b©  m*de.  The  defendant*  in 
fact  made  payment  by  drafts  on  a  London  bank  aent 
from  New  York  to  the  plaiu tiffs  in  England, 

!fhe  defendants  havings  as  the  plaintiffs  alleged, 
failed  to  make  certain  payments  which  had  become 
due  nndei-  the  contract,  the  plaintiffs  applied  ew  parte 
under  ord.  11,  r,  1  (e),  and  obtained  leave  to  issue  a 
writ  for  iervioe  out  of  the  jarisdictioQ  in  an  action 
for  the  price  of  goods  supplied  and  to  serve  notice  of 
the  writ  on  the  defendants  in  Neiv  York, 

Service  of  notice  of  the  writ  having  beeo  effected, 
the  defendants  applied  to  have  the  order  giving  leave 
to  iiiue  the  writ  and  the  service  set  aside,  on  the 
ground  that  the  action  was  not  founded  on  an  alleged 
breach  of  a  contract  **  which,  according  to  the  terms 
thereof,  ought  to  be  performed  within  the  juris- 
diotiou/*  a 'id  therefore  the  cise  did  not  come  within 
ord,  11,  r,  1  (e), 

Backnill,  J,,  dismiaied  the  application. 

The  defendants  appealed, 

Arthur  Powell,  K.C,  {Lineoln  Seed  with  him),  for 
the  def  end  *nts»— Bar  vice  out  of  the  jurisdiction  can 
only  be  allowed  under  ord,  11,  r,  1  («),  where  the 

(a.)  Eeported  by  F,  Q,  Et70£S&|  Esq.,  Barriater* 
nt-Law. 


oontraet  appears  from  ita  terma  to  be  one  whioh  mnit 
be  performed  within  the  jurisdiction:  Comber  f. 
Leulund,  [1894]  A,  C  524.  47  W,  E,  Dig,  159.  Here 
it  does  not  appear  from  the  contract  where  it  is  to  be 
performed  ;  the  contraot  is  eilent  a?  to  where  payment 
in  to  be  made.  The  defendants  might  make  payment 
at  any  place  where  they  could  fiud  an  agent  of  the 
plaiotiffa  to  receive  it.  Comber  v.  Leyland  hai  over- 
raled  the  previous  decisions  which  construed  the  mla 
less  strictly. 

AVrmaft  Ora^gt  ior  the  plaintiffs. — ^In  Comber  v, 
Leglnnd  the  House  of  Lorda  did  not  treat  the  con- 
traet  as  being  silent  as  to  where  payment  was  to  be 
made,  but  as  dtstinotly  providing  that  payment  ahonld 
be  made  outside  the  jurisdiction,  There  is  abundant 
authority  to  show  that,  where  the  oontract  is  silent 
as  to  the  place  of  payment,  and  the  creditor  is  in 
England,  service  out  of  the  j  oris  diction  may  be  allowed : 
R*^i/nold9v.  Coleman,  35  W.  E,  813,  35  Gh.  D.  453  j 
Uobfy  V.  SnaefeU  Mining  C^h,  36  W.  R*  224,  20 
Q.  B.  D.  153  :  Rein  v.  Stein,  [1892]  1  Q.  B.  753,  40 
W,  E.  Dig.  191 ;  Bell  d;  Co  v,  Antwerp.  London,  ani 
Brazil  Lim  39  W.  K,  84:  [18^1]  I  Q.  B.  103;  The 
Eider,  [1893]  P,  119,  41  W.  R  Dig  4. 

SnHLtNG,  li.  J. —Under  this  coatract  it  is  the  duty 
of  the  defendants,  after  making  certain  deductions  for 
diaoount,  to  pay  to  the  plaiotiffa  the  price  of  the  winea 
shippod.  Bat  nothing  ia  a&id  in  the  cou tract  as  to 
where  payment  ia  to  be  made.  The  plaintiffs, 
alleging  that  the  defendanta  h^ve  failed  to  make 
payments  which  are  due,  have  obtained  leave  under  ord* 
11,  r.  1  (f).  to  serve  notice  of  a  writ  out  of  the  ju^a- 
diction.  The  rule  is  ai  follows  i  *'  Service  out  of  tbe 
jurisdiction  of  a  writ  of  summoDi  may  be  allowed  by  the 
c^urt  or  a  judge  whenever  •  ,  ,  the  action  is  founded 
on  auy  breach  or  alleged  breach  withtn  the  jurisdiction 
of  any  contract,  wherever  made,  wbiah,  according  to 
the  terms  thereof,  ought  to  be  performed  within  the 
juritdrction.'*  The  defendants  objeot  that  leave 
under  that  rale  ought  not  to  have  been  given  in  thia 
case,  because  the  contract  lor  payment  la  not  a  con- 
tract which,  according  to  the  terms  thereof  j  ought  to 
be  performed  within  the  juriadiction* 

Haying  regard  to  the  dedsions  of  the  Court  of 
Appeal  on  the  construction  of  tbia  rule,  I  think  that 
leave  baa  properly  been  given  in  this  case  to  serve 
notice  of  a  wiit  out  of  the  jurisdiction.  In  the  caae 
of  Reynolds  ▼,  Coleman f  in  which  the  eonatruction  of 
the  rule  came  up  for  discussion  for  the  fLrst  time, 
Ootton,  L.J.,  said:  **The  qiieetion  we  have  to  con- 
sider ia  this — ^What  ia  the  meaning  of  '  which,  ac:ord* 
ing  to  the  terms  thereof,  ought  to  be  performed 
within  the  jarisdiction  *  P  It  woa  said  by  the  appel* 
lant  to  mean  that  it  must  be  an  express  term  of  the 
contract  that  it  should  be  performed  within  the 
United  Kingdom,  In  my  opinion  that  is  not  the  trnt 
conatructioD^  The  difficulty  arises  from  the  words 
'  acoordinE  to  the  te-ma  thereof  *  j  but  in  my  opinion 
those  words  mean  that  you  must  look  at  the  contract 
and  at  the  facts  which  exifted  at  the  time  when  the 
contract  was  made,  and  then  determine  wtiether, 
having  regard  to  the  terms,  the  contract  was  one 
which  ought  to  be  performed  within  the  jurisdictioo, 
and  do  not  mean  that  there  must  be  an  express  pro- 
vision tbat  the  contract  is  to  ba  performed  within  the 
juTiidietion,"  That  was  followed  in  thecaie  of  Rein  v. 
Stein,  which  was  a  cise  very  similar  to  the  pres«nt. 
The  action  was  for  the  price  of  goods  consigned  by 
the  plaintiff,  a  merchant  in  Englaud,  for  sale  m 
Germany  by  the  defendant,  a  German  subject  carry- 
ing OD  btiiinesa  in  Germany.  There  was  no  t^xpreia 
stipulation  as  to  the  plat%  of  payment  for  the  goods ; 
but,  according  to  the  course  of  buaineaa  in  aimilor 
transactions  between  the  plainf iff  and  the  d#f#Ddan\ 


4 


Vol.    Ltll.  [D«.  It.  1904.1 


THE  WEEKLY  REPORTER. 


10? 


High  Oourt. 


In  bb  Cbaitfobd's  SsTTLsmirTS. 


High  Oourt. 


•uoh  pAjment  woold  be  made  in  Bogland.  The  oourt 
held  ihii  there  wm  soffioieDt  erideLce  that  the  aot!oti 
was  founded  upon  a  breach,  within  the  jurisdiotion.  of 
a  oontvaot  whioh,  aooordin^  to  the  teime  thereof, 
ought  to  be  performed  withm  the  jorisdiotion,  and 
that  the  pUdnbff  was  entitled  to  an  order  for  lervioe 
oat  of  the  jurisdiction.  In  the  later  oase  of  The  Eider 
the  oourt  approTtd  of  Reynolds  y.  Coleman  and  Bdn  v. 
Stein. 

The  defendants  now  rely  on  the  oase  of  Comber  ▼. 
Leyland  in  the  House  of  Lords.  The  contract  in  that 
case  contained  very  special  terms  as  to  the  mode  of 
Mjment.  The  detend»nts,  who  carried  on  busineis  at 
^emambuco,  contracted  to  sell  goods  S€nt  to  him  by 
the  l^aintifb  and  to  remit  the  proceeds  to  the  plain- 
ti£Es  in  England  by  ftrst-olass  bank  billf  on  England 
not  ezoeeding  ninety  days*  sight  made  out  in  the 
plainti£Bi'  fayour.  The  House  of  Lords  held  that  the 
contract  to  pay  was  to  be  performed  by  putting  the 
bank  bills  into  the  post  office  at  Pemambuco.  The 
ground  of  their  decision  wa^  that  this  wav  a  contract 
no  part  of  which  w»s  to  be  performed  within  the 
jurisdiction.  None  of  tbe  learned  lords  expressed 
an^  intention  to  oyerrule  tbe  previous  decisions  of 
this  court,  and  The  Eider  was  approved  of.  I  am, 
therefore,  of  opinion  that  the  appeal  must  be  dis- 
missed. 

Mathbw,  L  J. — I  am  entirely  of  the  same  opinion. 
The  plaiotiffi  are  an  English  company,  having  their 
r^Btered  office  in  England,  and  they  have  no 
existence  out  of  England.  The  intention  of  the 
parties  dearly  was  that  payment  should  be  made 
where  alone  it  could  be  made — ^viz.,  at  the  office  of 
the  company. 

Appeal  di$mi$9ed. 

Solicitor  for  the  plaiLtiffs,  Bobert  BodgerB. 

Solicitors  for  the  dtfendants,  Wetherfield,  Son,  & 
Baine$, 


Nov.  8. 


mm  Oourt  of  3wtiu. 

Chan.  Div.    J 
Kekewich,  J.  ) 

In  re  Obawfobd*8  SiTrLSiOENTs. 
CooKB  V,  Gibson,  (a.) 

Settlement^  Marriage  eeUlement^  Covenant^*'  Survive 
her  eoverture*'^I)ivor€e—Variation  of  eettlement — 
Mainmonial  Oaueee  Ad,  1857  (20  d;  21  Vict  c.  85), 
t.  ^d—MoMmonial  Gau§ea  Act,  1859  (22  d;  23  Viet. 
c  61),  t.  b'-Matnmonial  Causes  Act,  1878  (41  Vict. 
c.  19),  $.  3. 

Oovenanit  in  an  ante-nuptial  settlement  by  the  father  to 
pay  £10,000  to  his  daughter  absolutely  in  the  event  of 
there  being  no  isiue  and  of  her  surviving  her  now  intended 
covertwre. 

Held,  the  marriage  having  been  dissolved  by  a  decree 
of  the  JDivoree  Courts  that  she  had  survived  her  coverture 
90  as  to  entitle  ?ier  to  the  money  under  the  covenant, 
although  her  former  husband  uhu  still  alive. 

SemUe,  (nat  she  was  also  entitled  under  an  order  of 
the  Divorce  Court  directing  that  the  settlement  should  be 
read  as  if  the  husband  had  died  in  the  lifetime  of  the 
wife. 

Adjourned  lummons. 

By  an  indenture  of  settlement  of  the  26th  of  July, 
1881,  made  on  the  marriage  of  Donald  Crawford  to 

(a.)  Beported  by  B.  Franklin  SiUBBura,  Esq., 
Barrister-  at-  Law* 


Virginia  Bffary  Smith,  Thomas  Eustace  Smith,  the 
father  of  the  lady,  coTenanted  with  the  trustees  of  the 
settlement  that  his  executors  or  administrators  should 
within  twelve  calendar  months  after  his  death,  in  case 
the  said  D.  Crawford  and  Y.  M.  Smith  or  either  of 
them  or  any  issue  of  the  said  marriage  should  be 
living  at  his  death,  pay  to  the  trustees  the  sum  of 
£10,000;  and  it  was  declared  that  the  trustees  should 
stand  possesied  of  the  trust  fund  and  the  investments 
for  the  time  bein^  representing  the  same  in  trust 
during  the  joint  lives  of  th<)  said  D.  Crawford  and 
V.  M.  Smith  to  pay  the  income  to  the  said  Y.  M. 
Smith  for  her  separate  use  and  without  power  of 
anticipation,  and  after  the  death  of  either  of  them 
upon  trust  to  pay  tbe  income  of  tbe  trust  fund  to  ihe 
survivor  during  his  or  her  life,  and  after  the  death  of 
inch  survivor  to  stand  possessed  of  the  trust  fund 
upon  certain  trusts  for  uie  children  of  the  intended 
marriage.  It  was  further  agreed  and  declared  that  if 
there  ehould  be  no  is«ne  of  the  said  intended  marriage 
in  whom  the  trust  fund  should  become  absolutely 
vested  under  the  foregoing  trusts,  then  the  trustees 
should  stand  pos8-*ssed  of  the  fund  "  in  trust  for  the 
said  y.  M.  Smitii,  her  ezf  cutors,  administrators,  and 
assigns,  if  she  diall  survive  her  now  intended 
coverture,  but  if  she  shall  die  during  her  now 
intended  coverture  then  in  trust  for  the  said  T.  E. 
Smith,  his  executors,  administrators,  and  assigns.** 

The  laid  marriage  was  dissolved  by  decree  nisi  on 
the  12ch  of  Febraary,  1886,  which  was  made  absolute 
on  the  6th  of  August,  1886.  There  was  no  issue  of 
the  marriage. 

On  tbe  9th  of  December,  1886,  an  order  was  made 
by  consent  whereby  it  was  ordered  that  from  and 
after  the  date  of  such  order  the  trustees  for  the  time 
being  of  the  said  marriage  settlement  shoidd  pay  and 
apply  the  trust  fund  and  the  income  thereof  upon 
inch  and  the  s«me  trusts  as  would  be  applicable  in 
respfct  of  the  same,  in  case  the  said  B.  Crawford 
were  dead  and  had  died  in  the  lifetime  of  the  said 
V.  M.  Crawford. 

The  said  T.  E«  Smith  died  on  the  5th  of  Decembar, 
1903. 

Tne  executors  of  the  will  and  codicil  of  the  said  T. 
E  Smith  were  prepared  to  pay  over  to  the  trustees  of 
tbe  marriage  settlement  the  sum  of  £10,000  which 
T.  E.  Smith  covenanted  to  pay.  But  questions  arose 
as  to  the  trusts  upon  which  the  trustees  were  to  hold 
tbe  same.  This  application  was  therefore  made  by 
by  one  of  the  trustees  of  the  settlement  in  order 
to  obtain  the  opinion  of  the  court  as  to  the  truits 
upon  which  the  sum  of  £10,000  should  be  hdd  by 
the  trustees. 

E.  K.  Corrie,  for  the  trustees  of  the  marriage  settle- 
ment. 

Borthwick,  for  the  executors  of  the  will  of  T.  E. 
Smith. — The  lady  is  only  entitled  to  take  the  money 
if  she  has  survived  her  coverture.  The  fair  construc- 
tion of  these  words  is  that  the  coverture  was  intended 
to  last  during  the  joint  lives  of  the  husband  and  wife. 
The  court  will  not  assume  that  the  psrties  were 
contemplating  the  coverture  b-  mm  put  an  end  to  in 
any  other  than  the  natural  way,  for  that  would  be 
against  public  policy.  Tue  Matrimonial  Causes  Act, 
1857,  s.  45,  only  gives  the  court  jurisdiction  to  make 
an  order  altering  the  settlement  of  the  parties 
concerned,  it  does  not  say  anything  about  altering  the 
property  of  any  other  person.  Tne  father  covenanted 
to  pay  £10,000  to  the  daughter  absolutely  in  the  event 
of  there  being  no  issue  and  of  her  surviving  her 
coverture.  The  statute  does  not  compel  the  father  to 
give  what  he  did  not  covenant  to  give ;  still  less  does 
the  order  of  the  Divorce  Division,  which  was  a  con- 
sent  order  between  third    put  lei,    compel    that* 
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Alihotigli  the  ladf  ii  not  deprived  of  the  btnefit  of 
the  fAlher'B  covenant  in  the  settle ment,  it  is  sub- 
mitted tb^t  slia  oa.iinot  take  advacitagn  tf  iheord^r 
or  of  her  own  wroDg  to  bring  about  an  accelerattDD  gf 
the  incr^age  to  her  proper iv  :  FiizGerald  v*  Ohap- 
man,    24  W.   R,  130,   I   Cb-"  D.  503;    CaHmri^ht  y, 

Mtthohi.  for  the  lady. — The  buaband's  life  iatereat 
haa  been  got  rid  of,  a  ad  as  the  miirFiflg#  htks  he«n 
diaaolved  the  wife  hag  fliirviyed  her  covertare,  aod 
therefore  she  it  eDtirled  to  the  money  abeolutely.  If 
!hia  form  in  held  b&dj  the  comcDon  form  of  marriage 
settlements  in  the  conveyancing  books  which  have 
exactly  the  tame  provision  will  be  bad  alto.  Cart- 
wrtffht  r.  Cartwright  and  other  oaaea  were  disousspd 
in  the  cise  of  In  re  Hope  Johnstojic,  [1904]  1  Ch*  4i0. 
62  W*  B.  Dig,  U6.  THe  gift  wns  an  abaointe  g^ft  to 
the  wife  wbigh  ought  not  to  be  takec  from  bar.  This 
is  not  a  c joditioi]  which  may  be  held  void,  but  s 
limitatioii* 

BorthwicJi  replied. 

Kekewioh,  J.^Thi*  it  one  of  those  cases  in  which 
an  event  haR  happened  which  was  not  in  the  eoli- 
th mplatiou  of  ttie  parties  to  the  Agreement  in  the 
sense  that  they  really  thought  about  it,  although,  if 
the  parties  have  expressed  tbemieives  in  adequate 
language^  it  does  not  follow  that,  notwithstaudtng 
the  event  was  not  in  tbeir  contemplation,  the  coa^t 
may  not  give  effect  to  the  language  used* 

Upon  the  marriege  of  D.  G.  to  this  lady  T,  M*  S,, 
the  father  of  the  lady,  T,  E>  B.,  covenanted  that  bit 
e^secutors  tbould,  witbiu  iwel?e  mouths  after  his 
death,  in  case  the  said  D*  C,  cr  bis  wife,  or  any  issue 
of  the  marriage  be  living  at  such  death,  pay  to  the 
tmiteea  of  tbe  marriage  settUmbnt  the  sum  of 
£10,000*  T.  E»  8,  di«d  ou  the  oth  of  December, 
1903,  and  hia  daughter  ii  still  livings  so  that  in 
accordance  with  that  covenant  the  executors  are 
bonnd  to  pay  to  the  truitees  of  the  marriage  settle- 
ment £10, ODD.  There  ia  na  escape  from  tuat,  B at 
the  quel  lion  then  arit^es.  Upon  what  trusta  are  the 
trustees  to  hold  it  ?  The  settlemeut  declared  that  the 
truttees  ahonld  hold  this  trust  fund  during  the  joint 
lives  of  D.  C*  and  Y«  M.  Si,  to  pay  I  he  income  to  ttie 
wife,  and  upon  tbe  death  of  either  of  them  to  the 
survivor,  aijd  upon  the  death  of  the  survivor  to  hold 
the  trust  fuod  in  trust  for  the  children,  and  if  there 
should  be  no  issue  in  tinat  lor  the  a&id  T.  M.  8.  if 
she  shall  survive  her  now  intended  cjverture,  but  if 
fibe  shall  die  during  her  now  intended  coverture  then 
in  tra^t  for  the  aaid  T.  E,  S.  It  is  obvious  that  the 
draftsman  io  framiog  this  clause  neglected  the  words 
of  the  covenant,  as  be  did  not  make  the  two  fit ; 
under  the  covenant  the  lady  ia  tg  b^  paid  £10,000  it 
the  survives  her  father,  who,  under  the  trust,  ia  not 
to  get  the  money  back  unless  she  dies  during  her 
coverture^  and  the  two  are  not  the  same  in  fact.  The 
CDvertuie  has  been  disioWed  by  tbe  Divorce  Court* 
and  is  no  longer  ezisiiog.  Marriage  may  come  to  i&n 
end  in  three  ways— by  tee  death  of  the  husband,  by 
the  death  of  tue  wife  or  by  divorce.  In  this  case  it 
has  oome  to  an  end  by  divorce,  which,  althuugb  not 
a  natoral  way  of  termmation^  is  a  way  whereby 
the  coverture  has  none  tbe  lets  come  to  an  end, 
although  the  bus  band  is  fetill  living.  How  cau  I  con- 
sttue  thia  tiutt  as  meaning  anythiiigelse  than  what  it 
lays  P  There  is  no  iiisue  of  the  marriage,  and  the 
interest  of  the  buihand  having  been  put  an  eud  to, 
the  bu^t  for  the  lady  takes  effect  The  words  are  '*  if 
ibe  shall  survive  her  cow  intended  coverture."  The 
coverture  has  come  to  an  end.  Bbe  is  still  living. 
Therefore  she  has  lurvivtd  her  **  now  intended  cover ^ 
tnie,"  and  the  father's  estate  was  only  to  get  the  fund 
baok  if  ibe  fbonld  die  diitii  g  her  intended  coveitnre* 


That  being  so  it  is  unn«c«isary  to  onoiider  what  tho 

effect  of  tbe  order  of  tbe  Divorce  Court  wat.  But 
thut  appears  to  me  equnlly  to  give  the  fund  to  the 
wife.  By  tbe  order,  the  trustees  of  the  marriaga 
leltlement  were  directed  to  hold  the  fund  upon  thd 
same  irut^tf  as  would  be  applicable  in  case  the  hutbaud 
were  dfiad  and  had  died  m  the  lifetime  of  the  wife. 
The  Matrimonial  Causes  Act,  1867,  s.  45,  gave  th# 
Divorce  Court  power  to  alter  aettlemeuts  where  thero 
was  iKsue  of  the  marriage*  This  was  followed  by  tbe 
Mi*tnmonial  Causea  Act,  1859,  s,  5,  but  the  power  of 
the  court  waa  ttill  limited  to  where  there  were  children 
of  the  marriage*  This  was  amended  by  the  M«trifnouial 
Causes  Act,  1878,  s.  3,  by  which  the  court  might 
txerciae  the  powers  veetgd  in  it  by  the  previou*  Acts, 
not wifh standing  there  were  no  children  of  tb« 
mat  ri age,  and  could  vary  the  provisions  of  the  settle- 
ment either  for  tbe  benedt  of  the  children  or  of  either 
parent.  The  Divorce  Court  has  in  the  preaent  oia© 
ordered  that  the  sett^emmt  should  be  varied  and 
should  be  read  as  if  tbe  husband  were  dead,  and  ■  j 
the  coverture  has  oime  to  an  end  ia  th*t  way-  It 
htts  been  argued  that  the  Divorce  Court  his  no  power 
to  mike  an  order  interfering  with  tbe  right*,  liabilitias, 
and  interests  of  persons  who  are  not  ptrties  bsfore  it, 
so  th*t  it  could  not  vary  the  covenant  of  the  father 
ao  as  to  make  him  liable  to  pay  the  money  on  other  csn- 
ditiona  than  wh*t  he  bad  covtsnatited  to  do.  This  arjca- 
ment  will  deserve  very  careful  considerati  m  when  tb© 
point  arises,  but  it  does  not  arise  hce.  Xne  Divotc© 
Court  did  not  touoh  the  father's  covenant ;  it  only 
ordered  tbe  money  to  be  paid  as  if  the  huaband  were 
de*d.  The  wife's  title  is  complete.  Tue  father's 
covenant  was  to  pay  the  mousy  if  the  daugbter  w«t 
living  at  the  time  of  bis  death ;  she  waa,  and  therefore 
her  title  is  complete^  and  his  executors  are  bound  to 
p^y  the  money  to  the  trustees  of  the  set  dement,  and 
tbe  tru6te(:s  must  pay  it  to  tbe  lady  aa  having  survived 
her  coverture* 

Solicitors   for  the  trust aei  and  tbe  wlfei    Rusidt, 

Solicit :)rs  for  the  execat>ra  of  T,  E.  Saiiih, 
Pennington  it  SanSt  for  Oktyton  it  Q ibm rif  Newcaatle- 
on-Tyne, 


f.,j 


Jane  t9,  1901, 


K.  B.  Div, 
(Gnanncll,  J 

pRUDENTiAii    Aa&uaAWCE   Co.    (Lxmitkd)   V,    CoM<- 
MiaaioirBBs  of  Inland  ££T£nttk«  (a.) 

Inland  Etvemie — Stamp — OM  age  endowment  with  li/t 
uMurance— Policy  o/H/t  iniuranee-^Stamp  Ai^t  1891 
(54  db  55  Vid,  c.  39),  «,  98. 

Bi/  an  inatTUTnent  headed  "  Old  Agt  Etidawment  miik 
L  i/c  AuuTUntt^^  an  iji&  Mranm  covipang  agretd ,  in  can  - 
Sideraiimi  of  a  weektg  preminm  tOiti!  the  assured  should 
attain  the  aye  of  sixti/-Jivt  or  duHng  the  U/e  of  the  assttrrd^ 
to  make  imt  or  other  o/  the  folhwing  pa^mente  according 
to  the  event  which  hap'pentd:  **  (l)  If  the  ai»ured  shtdi 
attaiu  the  age  of  iis^ty^Jive  ymn,  iAea,  upon  pmof  •  *  , 
the  company  shali  jxiy  to  ike  asattred  such  sum  as,  acoofd~ 
ing  to  the  age  of  the  asiured  at  entry,  is  asc&rtainahU 
from  the  tables^  or  {2)  in  the  tMlternative,  if  the  oMiirrd 
iihall  die  under  the  age  of  mxiy^Jivet  then  upmi  proof 
,  *  t  the  cmnpany  shali  pay  to  the  e^eeaiorB  or 
administrators  of  the  auured  the  sum  of  £30,"  4ubje^  to 
certain  conditimis^ 

Ileldj  that  the  instrumejd  tms  a  poliet/  of  life  iVtaur- 
ance  "within  ths  meaning  of  section  98,  svh'Bection  1,  of 


4 


{a.)  Reported  by  ERgKTKS  BEfD,  Esq., 
at-Law« 


Barrister 


Vol  im.  [Bee.  17.  MM  J 
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the  Stamp  Act,  1891,  and  ihoidd  he  itamped  as  such,  and 
not  under  the  heading  *  Mortgage,  Bond,  Dehenture, 
Covenant* 

Oftse  stated  by  the  Oommisstonfn  of  Inland 
Bevenne  nnder  leoHon  13  of  the  Stamp  Aot,  1891. 

On  tbe  13th  of  January,  1904,  an  instrument  was 
prssented  on  behalf  of  the  appellants,  the  Prudential 
Assurance  Co.,  to  the  Commissioners  of  Inland 
Bevenue  for  their  opinion  as  to  the  stamp  duty  with 
which  the  instrument  was  chargeable.  The 
instrument  in  qnastion  was  headed  '*OId  Age 
Endowment  with  Life  Assurance  from  entry  to  sixty- 
fl?e  years.  For  ages  from  eleven  to  fifteen  next 
birthday  after  entry,"  and  contained  provisions 
to  the  eflBact  that  upon  payment  of  a  premium  of 
lixpenoe  wfeUy  until  the  age  of  sixty-five  was 
reached  or  death  ensued  the  company  would  make 
one  or  other  of  the  following  payments  according  to 
the  event  which  happened:  *'(!)  If  the  assured 
ihaU  attain  the  age  of  sixty-five  years,  then,  upon 
proof  being  given  to  the  reasonable  satisfaction  of  the 
directors  of  the  company  of  t^e  assured  having 
attained  that  age,  the  company  shall  pay  to  the 
assured  sucb  sum  as,  according  to  the  age  of  the 
assured  at  eotry,  is  ascertainable  from  fiie  table 
aonexed  as  payable  in  the  event ;  or  (2)  in  the  alter- 
native, if  the  assured  shall  die  under  the  age  of  sixty- 
five  years,  then  •  •  •  the  company  shall  pay  to 
the  executors  or  adndnistrators  of  the  assured  the 
sum  of  £30.     •    •    ." 

The  commissioners,  being  of  opinion  that  the  main 
part  of  the  contract  was  t£e  promise  to  pay  the  sum 
of  £95  upon  the  assured  attaining  the  age  of  sixty- 
five  year*,  and  that  the  promise  to  pay  the  lesser  lum 
on  his  dying  before  that  age  was  merely  inddeotal 
thereto,  decided  that  the  instrument  was  not,  as  con- 
tended by  the  appellants,  a  polio;^  of  life  insurance 
within  the  meaning  of  the  definition  containel  in 
section  98,  aub-secoon  1,  of  the  Stamp  Aot,  1891 ; 
and  they  assessed  the  duty  thereon,  under  the 
heading  <* Mortgage,  Bond,  Debenture,  Covenant" 
in  the  first  sohedule  to  the  Stamp  Aot,  1891,  at  2«.  6d. 
as  being  for  the  payment  of  a  sum  of  money  not 
exceeding  £100. 

The  appellants  appealed  from  this  decision,  and 
the  question  for  the  opinion  of  the  court  was  whether 
the  instrument  was  properly  chargeable  with  the  duty 
so  assessed  by  the  commissioners,  and,  if  not,  with 
what  duty  it  was  chargeable. 

Danckifftrti,  K.C.  (Vaughan  Hawkins  with  him), 
for  the  appellants. — ^The  commissioners  were  wrong, 
for  the  instrument  comes  within  both  branches  of  the 
defioition  of  policy  of  insurance  in  section  98  of  the 
Stamp  Act,  1891,  as  it  certainly  depends  upon  '*  any 
fife  or  lives  or  upon  any  event  or  oontingenoy  relating 
to  or  dependent  on  any  life  or  lives."  Policies  of 
iosorance  are  referred  to  in  section  91  and  include 
"  every  writing  whereby  any  contract  of  insurance  is 
made  or  agrera  to  be  made  or  is  evidenced ;  and  the 
expression  *  insurance'  includes  assurance."  It  is 
neoesiary  to  constitute  a  contract  of  insurance  that 
the  contract  must  be  an  insurance  against  something. 
That  may  not  be  true  as  reg^urd  fire  and  marine  policies 
which  are  in  fact  indemnities.  A  man  cannot  insure 
that  a  fire  shall  not  take  place  or  a  ship  be  lost,  but 
he  can  insure  the  payment  of  a  sum  of  money  on  the 
happeninir  of  a  certain  event.  In  Law  v.  London 
Indieputahte  Life  Policu  Co.,  1  K.  &  J.  223.  p.  228, 
Page- Wood,  Y.C,  deals  with  this  question  and  held 
that  the  plaintiff  could  recover. 

He  cited  also  section  7  of  the  Policies  of  Assurance 
Aot,  1867  (30  ft  31  Vict,  c  144),  as  to  what  is  a  policy 
of  insurance,  and  from  Bunyon  on  Life  Assurance, 
p.  1,  on  Uie  same  point. 


Sir  JR.  B.  Finlay,  A.G,,  and  Rowlatt,  for  the 
respondents,  relied  on  eeo^on  91  of  the  Act  of  189L 
The  instrument  was  not  a  contract  of  insurance  at  all. 
It  was  a  contract  by  the  company  to  pay  a  fixed  sum 
when  tbe  assured  reached  a  certain  age ;  the  contract 
to  pay  £30  being  merely  subsidiary.  In.  Limmer 
Aaphalte  Co  {Limited)  v.  Inland  Revenue  Commiesionen, 
20  W.  B.  610.  L.  B.  7  Ex.,  at  p.  217.  Martin.  B., 
says :  *'  There  is  no  better  established  rule  as  regards 
stamp  duty  than  that  all  that  is  required  is  that 
the  iostrnment  should  be  stamped  for  its  leading 
and  principal  object,  and  that  this  stamp  covers 
everything  accessory  to  this  obj eot."  It  was  moreover 
not  a  contract  of  insurance,  for  it  did  not  insure 
against  simethiog.  and  that  element  being  absent, 
the  instrament  was  not  a  policy. 


Danckwerte  replied. 

Cur,  adv.  vuU, 

Chaknell.  J.— The  question  I  have  to  decide  is 
wheth'^r   the   instrument   embodying   the    contract 
entered  into  by  the  appellant  crmpany  was  a  policy 
of  insurance  upon  any  life  or  lives  within  the  meaning 
of  the  Stamp  Act,  1891.  The  Commissioners  of  Inland 
Bevenue  decided  that  the  document  must  be  stamped 
as  a  covenant,  and  it  is  in  one  sens^,  of  course,  a 
covenant.    It  is  under  seal,  and  it  contains  an  under- 
taking to  pay  a  certain  sum  of  money  in  certain 
evente.    It  is  agreed  on  both  sides  that  if  it  comes 
within  the  specific  and  particular  definition  of  a  policy 
of  insurance,  then  it  must  be  stamped  as  a  policy  of 
life  insurance.    What  I  have  to  se«,  therefore,  is 
whether  this  contract  comes  within  the  definition  in 
the  98th  section  of  the  Stamp  Act,  1891.    The  docu- 
ment was  headed  "  Old  Age  Endowment  with  Life 
Assurance,"  acd  that  was  relied  on  by  the  Attomey- 
(leneral  to  a  certain  extent  as  showing  that  the  parties 
did  not  call  it  a  life  assurance,  but  something  else 
coupled  with  life  assurance.    That  is  a  sort  of  adver- 
tising headin^f  to  induce  people  to  enter  into  this 
contract,  and  it  is  necessary  to  look  at  the  contract 
itself  to  see  what  it  really  was.    In  order  that  it 
should  come  within  the  definition  in  the  Stamp  Act 
the  document  must  be  a  policy  of  iniurance,  and  then 
if  it  is  a  policy  of  iniurance  it  has  to  bo  '<  upon  any 
life  or  lives  or  upon  any  event  or  contingency  relating 
to  or  dependent  upon  any  life  or  lives."    The  first 
question,  therefore,  I  have  to  determine  is  whether  the 
contract  was  a  policy  of  insurance.    If  it  was  a  policy 
of  insurance,  then  it  is  a  policy  "  upon  any  event 
or   contingency   relating    to    or   dependent   upon 
any   life     or     lives."      Policies    of    inaurance   are 
also    referred  to  in  the    Slat    section  of    the  Act, 
where   it   is   said  :    *'  For   the  purposes    of     this 
Act  the  expresnon  'policy  of  insurance'  includes  every 
writing  whereby  aity  contract  of  iosurance  is  made 
or  agreed  to  be  made  or  is  evidenced,  and  the  expres- 
tion  'insurance'  includes    assurance."      Wbat  is  a 
contract  of  insurance  P    The  Attorney-General  oon- 
tendfd  that  to  constitute  a  contract  of  iniur«nce  at 
all.  it  must  be  an  insurance  against  something,  and 
as  to    that  Mr.  Danckwerts  said  that  that  might 
be  true  as  regarded  fire  and  marine  policies,  but 
that   it   was   not   true   as   regarded    me   policies. 
The   former   contracts    were    indemnities,    and   in 
that   sense   were   insurances    against    loss,    but   a 
contract   of    life    insurance    was    not    a    contract 
of  iodemnity.    It  is  quite  clear  to  my  mind  on  the 
authorilies  that  it  is  not  an  indemnity.    The  question 
then  arises,  that  being  so,  whether  that  makei  any 
real  difference.    It  seems  to  me  that  it  is  necessary  to 
see  what  a  contract  of  insurance  really  is.    You  can- 
not insure  that  a  fire  will  not  take  place  or  that  a  ship 
should  not  be  lost,  but  you  can  insure  the  payment  of 
a  sum  of  money  on  the  happening  of  a  certain  event, 
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That  ii  one  of  the  require menti  of  a  oontrftot  wbioh  ii 
a  contract  of  mBuratice*  It  muit  be  a  contract 
whereby  for  acme  good  oonaideTOtion  yon  ieonra  to 
youraelf  aome  benefit,  uaudJy,  bat  not  necessarily » the 
payment  of  &  sum  of  money  upon  the  happeoing  of 
some  eTant*  That  b  what  is  generally  knovn  as 
innring  agaiDAt  something.  The  next  thing  that  it 
necessary  lA  that  the  event  ahonld  be  one  which 
involves  aome  uncertainty.  There  must  be  either 
unee(rtainty  as  to  whether  the  event  will  happen  or 
not,  or  if  it  is  an  event  that  must  happen  at  loma  time 
there  must  b«  some  uncertainty  as  to  the  tioae  when  it 
may  hftppen*  The  next  point  is  that  raised  by  the 
Attorney- General,  that  it  must  be  an  assuranoe  against 
something.  The  line  between  contraots  which  are 
mere  bets  or  wagers  and  those  which  are  iniuranosa  is 
a  very  fine  one,  and  a  contract  whioh  other  J?ise  might 
be  a  mere  bet  or  wager  might  become  an  insorance  by 
reason  of  the  possession  of  an  interest  in  the  subject- 
matter  on  the  part  of  the  person  who  is  the  assured. 
Then  the  word  insurance  itftelf  seems  to  involve  that 
the  event,  the  happenipg  of  which  was  necesaary  to 
constitute  the  contract  one  of  insurance^  must  be  an 
event  adverse  to  the  interest  of  the  assured  in 
some  way.  By  effecting  an  insurance  you 
insure  to  yourself  a  sum  of  money  to  meet  same 
possible  loss  or  lome  detriment  which  you  will  sufiar 
upon  the  event  happening.  I  tluoV,  therefore,  that 
wliat  the  Attomey-Qeneral  meant  when  he  said  that 
an  insurance  involved  the  idea  of  insuring  against 
something  was  that  you  must  insure  in  reference  to 
some  event  for  a  sum  of  money  or  some  benefit  to 
become  payable  by  reason  of  the  happening  of  some 
event,  and  that  that  event  must  be  a  thiog  which 
was  prima  fade  adverse  to  your  iateresta.  I  myself 
do  not  think  that  that  proposition  wat  fully  answered 
by  Mf»  Danckwerts's  proposition,  which  was  correct 
in  point  of  fact,  that  a  policy  of  insurance  upon  a  life 
was  not  an  indemnity,  and  that  loss  by  reason  of 
death  was  ndt  necessary  in  order  to  get  the  money 
due.  By  statute  it  was  necessary  that  at  the  time  of 
the  making  of  the  contract  there  should  he  an  insur- 
able interest  in  the  person  making  it,  but  it  is  un- 
necessary that  the  interest  should  continue,  and  the 
interest  is  not  the  measure  of  the  amount  recoverable 
as  in  the  case  of  a  marine  or  fire  policy,  Mr,  Danck- 
werU^s  argument  was  correct  in  poiut  of  fact,  but  I 
cannot  help  thinking  that,  in  order  to  make  a  contract 
an  insurance,  it  is  neceaiary  that  the  event  should 
primd  facie  be  au  adverse  event.  That  is  iudioated  by 
the  doctrine  as  to  insurdble  interest  A  mere  contract 
depending  upon  the  dropping  of  a  life  would  not 
neoesaarily  be  a  contract  for  life  insurauce.  For 
instance,  a  contract  by  which  two  people^  with  a  view 
to  obtaining  the  advantage  of  snrvivorshtp,  agreed  to 
bei^ma  joint  tenants  of  a  property  instt»ad  of  tenants 
in  common,  or  a  tontine  agreement,  would  not  be  a 
life  insurance^  although  they  both  are  contracts 
relaticig  to  events  depending  upon  lives  in  one  Sf^nae. 

I  think,  therefore,  that  tbe  oon tract,  in  order  to 
mike  it  a  contract  of  insurance*  must  be  one  which 
involved  the  payment  of  a  sum  of  money  or  some 
other  bece^ti  to  become  due  upon  the  happtnieg  of 
an  event,  which  event  must  have  some  amount  of 
uncertainty  about  it,  and  muit  also  be  of  a  character 
more  or  less  adverse  to  th«)  interpst  of  the  person 
efiecttng  the  insurance^  80  f«r  I  agree  with  the 
Attorney- General ;  but  it  seems  to  me  to  be  necessary 
to  consider  the  preeent  contract  as  a  whole  and  see 
what  the  entire  contract  was,  A  contract  in  con- 
sideration of  the  payment  of  sums  of  money,  to  pay  a 
sum  of  money  at  a  filed  time,  and  nothing  more,  would 
not  be  a  contract  of  insurance.  The  present  contract^ 
treating  I  he  endowmf  nt  part  of  it  separately,  wae  a 
contract  to  pay  £95  if  the  person  aisnrtd^  a  child  who 


would  be  four  te  in  years  of  age  next  birth  day,  lived 
until  the  age  of  65,  The  time  of  piyment  was  there- 
fore a  fixed  time.  Notwithstanding  this,  however, 
there  is  an  uncertainty  as  to  whether  the  £95  would 
ever  become  payable  because  it  wm  only  payable 
if  the  person  lived  to  the  age  speoiBed.  There fore^ 
treating  this  psrt  of  the  conlract  separately  from  the 
other^  so  far  as  regarded  the  point  of  certainly  or 
uncertainty,  this  was  a  contract  to  pay  a  sum  of 
monej  at  a  time  certain  but  on  an  un certain  event. 
Therefore  there  was  an  element  of  uncertainty  about 
it.  That  uncertainty  depend e  i  upon  the  duration  of 
humtn  life,  and  that  was  why  I  have  satd  that  if  thia 
wat  a  policy  of  insurance  at  all,  I  think  it  was  a  policy 
of  life  insurance  within  the  meaning  ol  section  ^H^ 
sub-section  1,  of  the  Stamp  Act,  1831*  The  only 
question  remaining  to  be  considered  is  whether  it  ia 
in  fa'it  a  life  insurance  policy  within  that  section^ 
L -coking  at  the  contract  at  a  wholet  it  seems  to  me 
that  it  was  a  contract  that,  in  consideration  of  the 
payment  of  a  weekly  premium  of  6d,,  if  a  parson  oa 
whose  behalf  such  payments  were  made  died  under 
the  age  of  sixty- five,  then  £30  should  be  paid,  and  if  he 
lived  to  sixty-five  then  £Q5  ihould  be  paid.  Is  not  that 
an  insurance  in  the  sense  of  iU  being  a  contract  to 
pay  money  upon  the  happening  of  events  which  were 
primi^  facie  adverse  to  the  interests  of  the  person 
assured  p  Here  the  point  is  that  the  sum  of  money 
was  to  be  paid  in  the  event  of  death  before  the  age  of 
sixty-five,  and  a  larger  sum  in  the  event  of  no  death 
before  that  time.  Is  that  so  obviously  an  evaDt 
favourable  to  the  p*»rBon  insured  that  it  could  not  be 
considered  an  event  upon  which  you  could  insure  ? 
The  very  obj*«t  of  these  policies  wa^  to  provide  for 
old  age,  and  ia  the  case  ol  peraoni  who  would  be 
likely  to  b^  assured  at  the  rate  of  sixpence  a  week,  the 
event  of  Uvinif  to  sixi"y-fiveK  at  which  agfc  there  woald 
be  greater  difficulty  in  earning  a  living,  was  a  sufficiently 
adverse  event  to  constitute  a  contract,  entered  into  for 
the  purpose  of  securing  a  payment  of  money  upon  the 
happccing  of  th«t  events  a  contract  of  insuranoe^ 
When  the  whole  contract  was  taken  together  there 
was  no  real  difficulty.  You  had  to  consider  vtiether 
the  events  upon  which  the  money  was  to  become  pay- 
able were  sufficiently  adverse  to  the  interests  of  the 
assured  at  the  time  of  making  the  contract  to  m&ke 
it  the  subject  of  a  contract  which  could  be  called  a 
contract  of  insurance.  On  the  whole  I  have  oome  to 
the  conclusion  that  the  present  contract  is  a  contract 
of  insurance  within  the  ordiuarf  meaning  of  the 
words  policy  of  insurance.  Accepting  the  Attorney- 
GeneraVB  argument  that  a  contract  of  insurance  was 
a  contract  against  the  happening  of  some  events  and 
that  that  meant  that  the  event  upon  which  the  money 
to  be  paid  became  payable  was  an  event  to  some 
extent  adverse  to  the  interest  of  the  person  assured, 
It  seems  to  me  that,  looking  at  this  contract  as  a  whole, 
there  U  no  doubt  that  the  events  were  quite  su£cieiit 
to  bring  it  within  the  words  of  section  98,  sub-section 
1,  of  the  Act  of  1891,  Admitting  it  to  be  a  policy  of 
insurance,  it  is  impossibls  to  say  that  it  was  not  a 
palicy  of  life  insurance  within  the  meaning  of  the 
same  sectioo.  The  appeal  will  therefore  be  allowed, 
and  the  policy  declared  a  policy  of  life  insurance. 

Bjlicitor  for  the  appellants,  IF,  GamhU^ 

Holioitor  for  the  respondent,  The  Si^Udtor  ^f  Inland 
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fUmsit  of  %otisi. 

5S£dtl  M*yl7.1904 

Shbphbabd  and  Another  v.  Bboomb.  (a.) 

Company  —  Protpedus  —  Unirue  ataiemerU  —  Frauds 
Omiiiion  from  proapedus — '*  Deemed  to  be  fraulu- 
lent" — **Bighte  to  he  honourahlp  met'^-^Oompaniee 
Ad,  1867  (SO  &  31  Vid.  e.  131),  e.  Z^^Dirtdore' 
LiahUibf  Ad,  1890  (53  &  54  Vid.  c.  64),  «.  3. 

The  non^iedoeure  in  a  protpedue  ieeued  by  the 
diredore  of  a  limited  company  of  a  contrad  and  resoZu- 
tion  of  the  hoard  of  diredors,  which  were  material^  will 
render  them  liable  under  the  ^theedion  of  the  Companiee 
Ad»  1867,  topersoni  taking  $hare$  on  the  faith  of  the 
proipedui,  although  the  diredore  were  advised  and 
honeetly  thought  that  tJie  disclosure  was  immaterial. 
They  would  also  be  liable  under  the  Diredors*  Liability 
Ad,  1890, «.  3. 

Decision  of  the  Court  of  Appeal  (tab.  nom.  Broome 
9.  Speak,  51  W.  B.  258,  [1903]  1  Ch.  586)  affirmed. 

A^eftl  from  an   order   of  the  Court  of   Appeal 

iOoUuif,  M.B.,  and  Bomer  and  Cozent-Hardy, 
jJJ.)>  affirming  the  decision  of  Bookley,  J.  (50 
W.  B.  614). 

The  London  and  Northern  Bank  (Limited)  was 
incorporated  on  the  6th  of  April,  1898,  with  a  capital 
of  £2.000,000,  divided  in  25,000  preference  shtres  «>f 
£10  each  and  175,000  ordinary  shares  of  £10  each, 
for  theporpose  of  canying  on  the  bouness  of  bankers 
in  all  its  branches.  The  appeUants  and  one  Speak 
heoame  dhreotors.  Mr.  Bowden  was  a  promoter,  and 
on  the  9th  of  May,  1898,  an  agreement  was  mide 
between  Bowden  and  the  company  under  which  he 
was  to  reoeiTe  £20,000  i<xt  promoter's  expenses.  L%ter 
on  negotiations  took  place  for  the  acquisition  b?  the 
company  of  the  assets  and  business  of  the  Leeds  Bauk. 
The  purchase  price  ?ras  to  be  £142,500,  and  a  deposit 
was  required  of  10  per  cent. — £14.250— whidi  B  jwden 
agreed  to  adTance.  The  London  and  Northern  Bank 
in  a  letter  of  the  21st  of  September,  1898,  wrote 
to  one  Craig,  who  was  a  nominee  of  Bowden,  in 
the  following  terms:  "The  Lmdon  and  Northern 
Bank     (limited),    80-31,  Clement's -lane.    L  ndon, 

B.a,  S^tember  21st,  1898.  Charles  Craig, 
Biq  •  Lawrence-buildings,  Manchester.  Dear  Sir, — 
In  consideration  of  your,  advandog  me  the  sum  of 
£14,250  to  enaUe  me  to  pay  the  same  to  the  Leeds 
Joint  Stock  Bank  (Limitea).  as  despont  on  purchase 
of  their  uodertekiog  and  assets,  ana  your  taking  iiie 
risks  of  forfeiture,  I  hereby  agree  to  repay  the  same 
on  the  directors  going  to  allotment  or  on  October  30 
next  altogether  with  £7,500  bonus  fat  such  loan.** 
On  the  26th  of  September,  1898,  tha  puroha^ 
Bgreement  was  signed  and  the  sum  of  £14,250 
deposited,  and  on  the  27th  theagreement  wai  adopttd, 
end  the  company's  seal  afficed. 

On  the  1st  of  October  the  agreement  to  repay  the 
amoont  of  the  deposit  and  to  pay  the  bonus  of 
£7.500  to  Craig  was  adopted  at  a  meeting  of  the 
board,  and  a  letter  was  written  to  Craig  in  the 
fdbving  terms:  Dear  Sir,— I  am  instructed  t) 
scknowledffe  receipt  of  your  letter  of  the  21st 
ult,  which  I  placed  before  my  directors  at  their 
meetbg  to-day,  and  to  say  that,  in  consequence  of 
your  haying  introduced  thebnsiness  and  carried  through 
the  negotiations  and  found  the  depoiitin  connection 
withthepnrchaseof  the  Leeds  Joint  Bank  (Limited), 
my  directors  agree  to  repay  you  the  same  together 
«, 

(a.)  Reported  by  C.  H.  Gbafton,  Biq.,  Barrister- 
at-Law. 


with  a  bonui  of  £7.500.~Yours  faithfully,  H.  G. 
Closb  (secretary  pro  tern  P.).    J.  D.  H." 

A  meeting  between  the  directors  of  the  company 
and  the  directors  of  the  Leeds  Bauk  was  held  on  the 
10th  of  October,  1898,  and  the  following  resolution 
was  passed :  <*  That  aftor  full  discussion  and  hearing 
the  yiewi  of  the  directors  of  the  Lee^s  Joint  Scock 
Bauk  (Limited)  and  upon  the  chairman  giving  Mr. 
Bo  vden  his  assuracoe  that  his  right  to  receive  proper 
remuneration  for  commission  on  iotrodncinff  the 
business  of  the  Leeds  Joint  Stock  Bank  (Limired)  and 
raisioff  the  necessary  deposit  shall  be  honou'ably  met 
at  a  mtore  meeting  of  the  directors  of  the  London 
and  Not  them  Bank  (Limited),  it  is  resolred  with  the 
assent  of  Mr.  C.  B.  Craisr  that  the  contract  contained 
in  the  letter  of  the  2l8t  of  September,  1898,  be  can- 
celled, and  that  the  subject  be  adjourned  to  a  future 
meetinsrof  the  board."  At  the  same  meeting  the 
prospectus,  proofs  of  which  had  already  been  printed, 
was  altered  by  striking  out  the  reference  to  the  letter 
of  the  2Ut  of  SiptemMr,  1898,  which  it  had  previously 
contafaied.  On  the  18th  of  October,  1898,  Craig  wrote 
to  the  trustee  of  the  London  and  Northern  Bank 
(Limited) :  "  Beferring  to  the  letter  which  you  wrote 
to  me  dated  the  21st  of  September,  1898, 1  understand 
thatthedirectorsof  theLond^iU  and  Norch^rn  Bank 
have  passed  a  resolution  to  the  effect  that  the  daim 
which  I  may  have  for  commiwon  in  introducing  the 
bnshiess  of  the  Leeds  Joiiit  Stock  Bank  (Limited)  or 
for  raising  the  necessary  deposit  shall  be  honourably 
and  properly  met  Having  regard  to  that  assurance, 
I  am  quite  wilUog  to  agree  to  the  terms  of  your  letter 
to  me  being  cancdled  and  the  arrangement  there 
suggested  as  being  considered  at  an  end." 

On  the  20th  of  October.  1898,  a  meeting  of  the 
board  took  place,  at  which  both  the  appellants  Sbep- 
heard  and  Clayton  were  present,  aud  the  prospectus 
as  altered  was  adopted  and  issued  soon  after. 

On  the  faith  of  the  prospectus  the  rfspondent 
applied  for  and  was  allotted  shares  in  the  company. 
The  company  went  into  voluntary  liquidation,  and 
respondent  Inrought  this  action  against  the  directors 
(the  appellants  Sbepheard  and  Clayton,  and  against 
Speak,  the  chsirman)  to  recover  damages  for  the  non- 
disclosure in  the  prospectus,  on  the  faith  of  wtich  he 
had  taken  shares,  of  the  contract  made  by  the  letters 
of  the  21st  of  September  and  the  1st  of  October,  and 
the  resolution  of  the  10th  of  October;  and  it  was 
hdd  by  Buckley,  J.,  and  by  the  Court  of  Appeal, 
that  the  contracts  phould  have  been  disdosed  under 
section  38  of  the  Companies  Act,  1867. 

Shepheard  appealed  from  these  decisions. 

Haldane,  K.C.,  and  Cassel,  for  the  appellant. — 
The  contracts  relied  on  were  not  legally  binding  and 
were  not  mate'ial.  As  to  the  words  '*  knowingly 
i-sue,"  Twycross  v.  Grant,  25  W.  R.  586,  2  C.  P  D. 
469,  was  referred  to.  Lord  Wfstbury,  in  Cooper  v. 
Phibbs,  15  W.  B.  1049,  L.  B.  2  H.  L.  149,  restricted 
the  maxim  ignorantia  juris  neminem  excusat  to  the 
general  law.  It  cannot  ba  considered  applicable  to 
the  c  jnstruction  of  a  contract.  It  was  a  mistake  of 
fact.  The  appdUnt  did  not  knoav  it  was  a  contract : 
Earl  Bsauchamp  v.  Winn,  22  W.  B.  193,  L.  B.  6  H.  L. 
223,  21  W.  B.  Dig.  269 ;  SuUivan  ▼.  Mitcalfe,  29 
W.  B.  181,  5  C.  P.  D.  455,  at  p.  460,  Thesiger,  L.J., 
as  to  the  limitation  to  be  placed  on  section  38. 

Astbury,  K,C.,  and  Boskill,  K.O.,  for  the  respon- 
dent.—The  contract  of  the  21st  of  September  was 
only  modified  and  was  material,  and  the  subsequent 
arrangement  was  also  material.  Derrv  v.  Peek,  38 
W.  B.  33,  14  App.  Cas.  337,  is  not  applicable. 

Haldane,  K.C.,  replied. 

Thb  Housb  took  time  for  consideration. 

Barl  of  Halsbuby,  L.C.— In  this  case  I  take  the 
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same  view  wbiob  both  BuoUey,  J.,  and  the  Court  ol 
Appeal  baye  taken  as  to  wbat  tbe  evidence  proves. 
And  to  my  miod  it  is  quite  immaterial  to  iro  tbrougb 
tbe  wbole  narrative  of  events,  wbiob  bave  been  oare- 
f  ally  analyzed  by  Buckley,  J. 

It  comes  practically  to  tbis — tbat  tbe  appellants 
issued  aprospeotas  witb  tbe  knowledge  in  their  minds 
tbat  certain  contracts  bad  been  entered  into  which 
were  not  referred  to  or  stated  in  the  prospectus.  That 
tbe  contract  in  question  wa^  immaterial  I  shoidd  have 
thought  was  hardly  arguable ;  and,  indeed,  once  the 
facts  are  understood,  it  is  very  difficult  to  arflrue  "  tbat 
he  (Shepbeard)'*  (in  the  laoguage  of  Bomer,L. J.)  <<did 
not  appreciate  tbe  legal  effect  of  tbe  circumstances  he 
knew,  or  did  not  understand  tbat  those  circumstances 
caused  such  a  liability  to  be  cast  upon  tbe  company 
as  bad  to  be  set  forth  in  the  prospectus  under  section 
38.*'  It  it  hardly  necesssry  to  add  that,  if  tbis  is  the 
true  result  of  the  evidence,  no  advice  given  him  by 
any  one  can  relieve  him  from  the  consequences  of 
being  a  party  to  that  prospectus. 

I  feel  with  Oozens-Hardy,  L.J.,  tbat  it  is  a  punful 
duty  to  be  obliged  to  treat  that  as  fraudulent  which 
in  truth  is  not  mudulent ;  but  section  38  of  the  Act  of 
1867  compels  us  to  say  that  it  shtll  be  deemed 
to  be  fraudulent.  The  statute,  rightly  or  wrongly, 
contemplated  the  possibility  of  there  being  no  actual 
fraud,  and  intentionally  enacted  that,  even  if  there 
was  no  fraud  in  the  ordinary  sense,  yet.  if  the  facts 
established  tbe  issue  of  a  prospectus  which  did  not 
mention  a  contract  under  tbe  circumstances  con- 
templated by  tbat  section,  and  which  exist  in  this 
case,  such  prospectus  should  be  deemed  fraudulent. 

While,  therefore,  I  quite  agree  with  every  judge 
who  has  dealt  with  this  case  that  it  would  be  wrong 
to  attribute  fraud  to  Mr.  Shepbesrd.  yet  I  cannot 
doubt  tbat  his  act  has  brought  bim  within  the  section 
of  the  Act  of  Parliament,  and  therefore  that  this 
appeal  must  bs  dismissed. 

Lord  Macnaqhten. — I  am  of  the  same  opinion.  I 
should  have  been  very  glad  if  it  had  been  possible  to 
relieve  the  appellant  from  the  coosequeDces  of  wbat 
has  occurred,  bat  I  see  no  reason  to  differ  from  the 
conclusion  of  the  courts  below.  I  must  say  I  am 
very  sorry  for  him. 

Lord  James  of  Hbbbford.— It  is  with  great  regret 
tbat  I  have  also  come  to  the  conclasion  that  this 
appeal  mast  be  dismissed.  There  certaioly  seems  to 
be  two  documents ~a  letter  of  the  2l8t  of  Septembe**, 
1898,  aad  a  resolutioa  of  the  lOth  of  October,  1898, 
which  were  material  and  important  in  the  interests  of 
the  company  and  its  eharebolders.  That  the  appel- 
lant knew  of  tnem  is  aimitted ;  and,  that  being  so, 
the  Directors'  Liability  Act.  1890,  renders  the  director 
i«suiog  a  prospectus  which  omits  to  ref<*r  to  such 
contracts  liable  in  damages.  That  the  appellant  toot 
the  best  advice  he  could  obtain  upon  tUe  disclosure 
tbat  should  be  m««do  in  the  prospectus,  and  has  acted 
in  perfect  Kood  fdi^h  with  the  fullest  intention  and 
desire  to  omit  norhing  be  ought  to  have  disclosed, 
does  not  aff  jrd  any  dtsfance  against  an  action  founded 
upon  tbis  statute. 

I  think  also  tbat,  a  primd  facie  cause  of  action 
being  established,  the  plaiutiff  in  the  action  (the 
present  respondeat),  must  be  affirded  an  oppor- 
tuLit^  by  an  iuquiry  of  showing  whether  he  has 
sustamed  any  damag  %  I  express  no  opinion  wbetber 
the  facti  established  at  the  hearing  do  or  dj  not 
sustaia  a  claim  for  damages. 

Lord  Lindlby.— It  is  impossible  not  to  sympathise 
with  the  appellant  in  this  case,  but  I  cannot  say 
tbat  the  dedsirn  from  which  he  bss  appealed  is 
wro^-g  in  point  of  law.  Tne  Acts  of  Parlisment 
which  he  has  been  held  to  have  infringed  are  very 


stringent  and  are  not  very  happily  expressed.  To  be 
corniced  by  Act  of  Parliament  to  treat  an  honest 
man  as  if  he  were  fraudulent  is  at  all  times  painf ol ; 
but  the  repugnance  which  is  naturally  felt  against 
beuig  compelled  to  do  so  will  not  justify  this  Uouse 
in  refusing  to  hold  the  appellant  responsible  for  sets 
for  which  an  Act  of  Parliament  dearly  declares  he  is 
to  be  held  liable.  He  is  said  to  have  infringed  two 
statutory  enactments — namely,  section  38  of  the 
Oumpsnies  Act.  1867,  and  section  3  of  the  Direct  )rs' 
Liability  Act.  1890.  The  first  of  these  has  happily 
been  repealed ;  but  its  repeal  was  too  late  to  render 
tbe  Act  inaoi^cable  to  this  case.  The  appellant  is 
alleged  to  have  infringed  these  enaotmeots  by  not 
notioine  in  a  prospecfcui  certain  letters  and  reiola- 
tions  ofthe  board  which  ought  to  have  been  referred  to 
in  it,  and  especially  a  letter  of  the  21st  of  September, 
1S98,  and  a  resolution  passed  on  the  10th  of  October 
of  the  same  year.  There  can,  in  my  opinion,  be  no 
doubt  that  these  letters  and  resolution  were  eztremelv 
material,  and  ought  not  to  have  been  suppressed. 
The  appellant  knew  of  their  existence,  but  he  honestly 
believed  that  it  was  unnecessary  to  refer  to  them.  Hs 
took  legal  advice  on  the  subject,  bat  whether  he  was 
wrongly  advised  or  whether  he  miiunderstood  the 
advice  given  is  not  detf.  If  the  oase  had  turned  only 
on  section  38  of  the  Act  of  1867  it  would  have  become 
necessary  to  consider  the  effect  of  the  waiver  clause 
inserted  not  only  in  the  prospectus,  but  also  in  ths 
applications  for  shares.  But  it  is  not  necessary  to 
decide  tbis  question,  for  the  waiver  clause  has  no 
application  to  the  appe]lant*s  liability  under  the 
Directors'  Liability  Act,  1890. 

The  prospectus  unfortunately  stated  a  fact  which 
was  not  true — ^namely,  that  the  only  contracts  to 
which  tbe  bank  wa*  a  party  were  the  two  which  were 
mentioned  in  it.  This  untrue  statement  brings  ths 
case  clearly  aod  unmistakably  within  section  3,  sab- 
section  1,  of  the  Directors'  Liabilitjr  Act,  1890.  It  is 
contended  for  the  appellant  that  he  is  not  liable  uadsr 
this  Act  because  he  had  reasonable  ground  to  believe, 
aod  did  believe,  that  the  statement  in  the  prospectus 
was  true.  But  he  knew  of  the  documents,  and  he 
knew  they  were  not  disdosed ;  he  thought  they  wsre 
not  such  as  required  disdosure.  This  is  a  question  of 
law,  and  I  agree  with  Buckley,  J.,  and  the  Court  of 
Appeal  that  a  mistake  of  this  kind  does  not  furnish  a 
defence  to  an  action  founded  on  the  statute  in 
question.  Twy cross  v.  Orant  is  an  authority  in  lavour 
of  tbis  view,  although  it  tunned  on  the  Act  of  1867. 

It  was  then  contended  that  there  was  no  evidsoos 
that  the  plaintiff,  who  took  shares  on  the  faith  of  the 
prospecnuo,  had  sustained  any  damage  by  reason  of 
the  untrue  statement  contained  in  it.  The  company 
failed  about  a  year  after  it  was  formed,  and  ths 
plaintiff  has  lost  the  money  he  paid  for  his  shares. 
Tois  appears  to  me  to  be  sufficient  primd  fads 
evidence  of  some  damage  sustained  by  the  plaintm  by 
reaeon  of  the  untrue  statements  in  question.  All  that 
has  been  done  by  the  court  as  yet  has  been  to  decide 
that  the  plaintiff  has  proved  enough  to  entitle  him 
to  an  inquiry  as  to  the  amount  of  damages  which  he 
has  sustained  by  reason  of  such  statements.  This  is 
quite  in  aooordance  with  the  usual  praotics  in  aitions 
of  tbis  kind  when  brough*:  in  the  Chancery  Division, 
and  it  is  extremely  convenient.  It  saves  the  trouble 
and  expense  of  going  iuto  evidence  which  will  be  use- 
less if  the  i^intiff  fails  to  establish  any  liability  of 
the  defendant  to  him. 

The  app^J  ought  to  be  dismissed  with  costs. 

Order  of  Court  of  Appeal  affirmed^  and  appeal  dis- 
missed with  costs, 

Solidtors  for  the  appellant.  Waterhou$e  (k  Co. 

Solicitors  for  the  respondent,  Botvdiffes,  Bawle,  A 
Co.,  for  Cooper  d;  Sons,  Mandiester. 
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SlSldt}  Jnly  1,1904. 

IiiiiiNQwoBTH  V.  Houldswobth  and  Another,  (a.) 

Company — Floating  charge—Assignment  of  present  and 
future  book  debts  —  Registration  —  Companies  Act, 
1900  (63  ik  64  Vict.  c.  48),  s.  14. 

A  mortgage  of  the  present  and  future  hook  debts  of  a 
trading  company  which  contemplates  the  carrying  on  of 
the  business  in  the  ordinary  way^  and  leaving  such  debts 
for  the  time  being  under  the  cotUrol  of  the  directors,  is  a 
floating  charge  within  the  meaning  of  section  14  o/  the 
Companies  Act,  1900,  and  therefore  void,  if  not  registered, 
as  against  the  creditors  of  the  company. 

Decision  of  the  Court  of  Appeal  (sub.  nom.  Houlds- 
wortb  V.  Yorkshire  Woolcomfaers  Asaociation,  [1903] 
2  Ch.  284)  affirmed. 

Appeal  from  an  order  of  the  Ooart  of  Appeal 
(Vaaghan  Williams,  Bomer.  and  Cozeos-Hardy, 
L.  JJ.),  affirming  decision  of  F«rwell,  J. 

In  April,  1900,  the  Yorkshire  Wooloombers  Assooia- 
tion  (lamited)  by  deed  specifically  mortgaged  all  its 
freehold  and  leasehold  properties  to  trustees  to  seoure 
itd  debenture  stock*  and  as  beneficdal  owner  charged 
**  by  way  of  floating  security  all  its  other  property 
and  assets,  both  present  and  future,  and  its  under- 
taking, but  not  including  capital  for  the  time  being 
unoaUed."  By  dauae  21  of  this  deed  the  association 
was  given  power  to  sell,  specifically  mortgage,  or 
deal  with  the  property  by  way  of  floating  security, 
uolil  the  trusts  to  sell,  &c.,  should  be  exerciseable. 

The  association  having  to  give  security  to  its 
directors  who  had  guaranteed  large  amounts  due 
to  the  bankers  of  the  association,  by  a  deed  of 
mortgage  dated  October,  1902,  after  redtiog  that 
the  association  would  require  advances,  and  that  the 
gnarantors  had  requested  the  asiociAtion  to  discharge 
them  from  liability,  but  had  agreed  not  to  take  any 
immediate  steps  to  obtain  their  discbarge  on  having 
the  indemnity  and  specific  security  thereinafter 
appearing,  the  association  thereby  covenanted  to 
indemnify  the  guarantors,  and  thereby  assigned  to 
a  trustee  (the  appellant)  by  way  of  mortgage  all 
the  book  and  other  debts  now  owing,  or  whidi  might 
at  any  time  during  the  continuance  of  the  security 
become  due  and  owing  to  the  association,  and  the  full 
benefit  of  all  the  securities  for  the  present  and  future 
book  and  other  debts,  in  trust  for  the  guarantors 
The  mortp;age  also  provided  that  the  trustee  should 
at  any  time,  if  required  by  the  guarantors,  give 
notice  of  this  assi^ment  to  the  debtors  of  the 
association,  but  tbat  it  should  nob  be  incumbent  on 
the  trustee  to  ^ve  notice  unless  he  thought  fit ;  there 
were  also  provisions  that  the  trustee  might  at  any  time 
give  notice,  appoint  a  receiver,  and  exercise  the  statu- 
tory power  of  sale,  but  meantime  he  was  not  to  be 
answerable  for  allowing  the  association  to  receive  the 
book  debts. 

In  November,  1902,  the  appellant  appointed  a 
receiver  of  the  book  and  other  debts,  and  notice  was 
given  to  the  debtors  of  the  association  of  the 
mortgage  and  appointment. 

A  reoeiver  was  subsequently  appointed  in  a  deben- 
ture-holders* action  brought  by  the  respondent  and  the 
taisteea  under  the  deed  of  1900,  ana  in  that  action 
the  appellant  applied  for  liberty  to  collect  the  book 
debts. 

Farwell,  J«,  refused  the  motion,  and  the  Court  of 
Appeal  upheld  this  deddon. 

(a.)  Beported  by  0.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


NevUle,  K.O.,  and  E.  P.  EeuHU,  for  the  appdlant. 

Upjohn,  K.C,  and  A,  E,  Montgomery,  for  the 
respondents,  were  not  heard. 

Tailby  v.  Official  Receiver,  37  W.  B.  613,  13  App. 
Oas.  253;  Oovemment  Stock  and  Other  Securities 
Investment  Co,  v.  Manila  Railway  Co,,  45  W.  B.  353, 
[1897]  A.  C.  81,  were  referred  to. 

Earl  of  Halsbuby,  L.O.— It  does  not  appear  to 
me  that  this  case  is  susceptible  of  mudi  discussion, 
nor  do  I  think  it  necessary  to  give  an  abstract 
defioition  of  what  a  floating  security  is ;  it  is  enough 
to  say  that  this  instrument  is  one,  and  I  think  it  is 
one  for  many  reasons.  In  the  first  place  you  have 
that  which  in  a  sense  I  suppose  must  be  an  element 
in  the  definition  of  a  floating  security,  that  it  is  some- 
thiog  which  is  to  float,  not  to  be  put  into  immediate 
operation,  but  such  that  the  company  is  to  be  allowed 
to  carry  on  its  business.  It  contemplates  not  only 
that  it  should  carry  with  it  the  book  debts  which  were 
then  existioff,  but  it  contemplates  also  the  possibility 
of  those  book  debts  being  extinguished  by  payment 
to  the  company,  and  that  other  book  debts  should 
come  in  ana  teuce  the  place  of  those  that  had  dis- 
appeared. That  seems  to  me  to  be  an  essential 
characteristic  of  what  is  properly  called  a  floating 
security.  The  redtals,  I  agree  with  Oozens-Hardy, 
L.J.,  are  not  without  their  importance.  They  show 
an  intention  on  the  part  of  both  parties  that  the  bud- 
ness  of  the  company  shall  continue  to  be  carried  on 
in  the  ordinary  way — ^that  the  book  debts  shall  be  at 
the  command  of,  for  the  }>urpose  of  being  used 
by,  the  company.  Of  course,  if  taere  was  an  absolute 
asdgnmentof  them  which  fixed  the  properly  in  them, 
the  company  would  have  no  right  to  touch  them  at  all. 
The  minute  after  the  execution  of  such  an  asdgn- 
ment  they  would  have  no  more  iaterest  in  them; 
whereas,  as  a  matter  of  fact,  it  seems  to  me  that  the 
whole  purport  of  the  instrument  is  to  enable  the 
company  to  carry  on  its  business  in  the  ordinary  way, 
to  receive  the  book  debts  that  were  due  to  them,  to 
iocur  new  debts,  and  to  carry  on  their  budoess  exactly 
as  if  this  deed  had  not  been  executed  at  all.  That  is 
what  is  meant  by  a  fioating  security.  It  appears  to 
me,  notwithstanding  the  argument  we  have  heard, 
that  it  is  imposdble  to  doubt  that  the  bar^^ain  between 
the  parties  which  is  evidenced  by  this  instrument  is 
one  which  could  only  be  carried  out  at  all  by  its  beine 
a  fioating  security  such  as  I  have  indicated,  and 
which  must  comprehend  those  inddents. 

I  am  not  able  to  deduce  more  from  the  instrument 
itself  than  the  Court  of  Appeal  have  done,  and  I 
entirely  agree  with  the  judgment  pronouuced  by 
them,  and  it  appears  to  me  that  this  appeal  ought  to 
be  dismissed. 

Lord  Macnaqhten. — I  am  of  the  same  opinion.  I 
think  the  judgment  of  Farwell,  J.,  affirmed  by  the 
Cjurt  of  Ap{^,  is  perfectly  correct.  With  regard 
to  the  criticism  which  Yaughan  Williams,  L.  J.,  passed, 
not  I  thiok  unkindly,  on  some  words  of  mine  in  the 
Manila  ease,  I  only  wish  to  observe  that  what  I  sdd 
was  only  intended  as  a  description,  not  as  a  definition, 
of  a  floating  security.  I  should  have  thought  there 
was  not  much  difficulty  in  defining  what  a  fioating 
diarge  is  in  contrast  to  what  is  caUed  a  specific  charge. 
A  specific  charge,  I  think,  is  one  that  without  more 
fastens  on  ascertained  and  definite  property  or  pro- 
perty capable  of  being  ascertained  and  definea;  a 
floanng  diarge,  on  the  other  hand,  is  ambulatory  and 
shifting  in  its  nature,  hovering  over  and,  so  to  speak, 
floating  with  the  property  which  it  is  intended  to 
affect  until  some  event  occurs  or  some  act  is  done 
wldch  causes  it  to  settle  and  fasten  on  the  subject  of 
the  charge  within  its  readi  and  grasp. 
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I  Agree  that  this  is  a  dear  oaae,  and  that  the  appeal 
shonla  be  diimissed  with  ooete. 
Lord  Jambs.— I  oonoor. 
Lord  LiRDLEY.— So  do  I. 

Order  of  iht  Cowri  of  Appeal  affirmed,  and  appeal 
diimiBied  with  costs. 

Solicitors,  Leslie  Hardy,  for  Frank  Taylor,  Brad- 
ford; George  Trenam,  for  Addleshaw,  WarhurUm,  & 
Co.t  liaaoheeter. 


May  17,  1904. 
Shabfe.  (a.) 


FromO.A«\ 
(BDgland).  / 

Midland  Railway  Go. 

M(uter  and  servant — Employers'  liability — Accident — 
Compensation — * '  Earnings  "  —  Lodging  allowance — 
WwhrnfffCs  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  First  Schedule,  clause  1  (a)  (i). 

A  goods  guard,  in  the  employment  of  a  railioay  com- 
pany,  received  in  cMition  to  his  ordinary  wages  a  certain 
sum  per  night  for  lodging  allowance  when  he  was  obliged 
to  sleep  away  from  home  on  the  company's  business.  The 
6bjett  of  the  (Uloufance  vfas  to  cover  the  guards s  oui^of- 
pocket  expenses,  and  it$  amount  about  equal  to  the  reason- 
aiie  cost  of  board  and  lodging.  No  inquiry  was  ever 
made  as  to  the  actual  expenses  incurred  oy  the  guard,  or 
whdher  he  spent  the  amount  or  any  part  thereof. 

Held,  tfuU  the  allowance  must  be  taken  as  part  of  his 
*^ earnings'*  within  the  meaning  of  Schedule  /.,  par, 
1  (a)  (i),  of  the  Workmen's  Compensation  Act,  1897. 

Decision  of  the  Court  of  Appeal  (51  W.  R.  481, 
[1903]  2  K.  B.  26)  affirmed. 

Appeal  from  a  jadgment  of  the  Court  of  Appeal 
(CoUmfl,  M.B.,  and  Stirling  and  Mathew,  L.J  J.), 
affirming  a  decision  given  by  the  county  court  judge. 

The  applicant  for  compensation,  the  present  re- 
spondent, was  the  widow  ;and  legal  personal  repra- 
sentatiye  of  Sharpe,  who  was  at  &e  tune  of  his  death 
a  goods  guard  in  the  employment  of  the  appellants. 
On  the  9th  of  September,  1902,  when  he  was  pre- 
paring to  couple  waggons  on  to  the  train  of  which  he 
had  charge  at  Chellaston  Bast  Junction,  he  was  run 
orer  bv  a  pasting  train  and  killed. 

At  me  hearing  of  the  arbitration  the  liability  of  the 
appellants  to  pay  compensation  to  the  extent  of 
£236  9s.  lOd.  was  admitted,  and  upon  the  evidence 
before  him  the  learned  judge  found  as  a  fact  that  the 
earnings  of  the  deceased  for  the  three  years  preceding 
his  death  amounted  to  £259  lis.  lOd.  This  amount 
was  made  up  of  the  £236  9s.  lOd.  and  of  the  further 
sum  of  £23  2s.  admitted  by  the  appellants  at  the 
hearing  to  have  been  paid  to  the  deoMsed  during  the 
same  period,  as  lodging  allowances. 

The  terms  on  whidi  &ese  allowances  were  made  are 
given  in  Lord  Davey's  judgment. 

The  county  court  judge  and  the  Court  of  Appeal 
held  that  the  lodging  allowance  must  be  taken  as 
part  of  the  guard's  earnings. 

Oripps,  K,C.,  and  Hugo  Young,  K,0,  (J,  B,  Craw- 
ford with  them),  for  the  appellants. 

£f.  T,  Evans,  K,C,,  and  Clement  Edioards,  for  the 
respondent,  were  not  heard. 

Lord  Daybt. — The  appeal  in  this  case  is  from  a 
judgment  of  the  Court  of  Appeal,  which  affirmed  a 
judgment  by  his  Honour  Jnd^e  Lindley.  We  have 
theraore  a  concurrence  of  judicial  opinion,  and  the 

(a.)  Beported  by  C«  H.  Gbafton,  Bsq.,  Barrister- 
at-Law. 


appellants  ask  ns  to  differ  from  what  has  been  held 
by  the  courts  below.  The  question  before  your  lord- 
ships is  a  short  and  simple  one,  and  it  is  this :  Bv 
the  Workmen's  Compensation  Act,  1897,  *'  if  a  death 
results  from  injury  (which  is  the  present  case)  the 
amount  of  the  compensation  under  this  Act  shall  be, 
if  the  workman  leaves  any  dependants  whollv  depen- 
dent upon  his  earnings  at  the  time  of  his  deauL,  a  sum 
equal  io  his  earnings  in  the  employment  of  the  same 
employer  during  the  three  years  next  preceding  the 
injury."  The  question  really  is,  what  were  the 
deoMsed  man's  "earnings"  at  the  time  of  his 
death  f  He  was  in  the  employment  of  the  Midland 
Bailwav  Co.  as  a  goods  guuds,  and  a  person  in  that 
kmd  of  employment  has  sometimes  to  sleep  away 
from  his  ordinary  residence  or  to  take  his  meals  away 
from  his  home.  Accordingly  an  arrangement  is 
made  bv  the  ^^<^Im»<^  Bailway  Co.  for  the  remuuera- 
tion  of  their  guards  having  regard  to  that  fact  They 
have  a  scale  by  which  tne  wages  are  of  a  certain 
amount,  varying  with  the  time  during  which  the 
guards  have  been  in  the  company's  service.  Sixty 
hours  constitute  a  week's  work,  and  then  there  it  a 
heading  called  "  lodging  allowance,"  and  under  that 
heading  we  find  these  allowances:  "When  men 
are  reauired  to  lodge  away  from  home  they  are 
allowed  one  shilling  per  night  in  the  provinces,  and 
one  shilling  and  sixpence  in  London 'if  the  company's 
lodging  house  is  used.  Three  shillings  in  London 
and  two  shillings  elsewhere  for  private  lodgings.  In 
tiie  exceptionauy  Ions  periods  of  rest  for  the  com- 
pany's convenience,  where  man  have  to  lodge  for  over 
fifteen  hours,  an  extra  shilling  is  allowed,  and  two 
shillings  where  over  twenty  hours'  rest  has  to  be 
taken^-except  in  London,  where  the  extra  allowances 
are  one  shfllmg  and  one  shilling  and  sixpence  respec- 
tively. This  extra  allowance  is  not  given  unless  the 
time  occupied  on  the  outward  and  return  journeys 
together  equals  twenty  hours." 

The  question  is,  whether  the  allowances  which  were 
thus  made  for  the  purpose  which  is  ^inted  ont  in  the 
rules  I  have  resA,  form  an  element  in  arriving  at  the 
amount  of  the  earnings  of  the  deceased  guard,  or,  in 
other  words,  whether  his  earnings  are  to  be  merely 
the  fixed  wage  which  he  received,  without  takmg 
into  account  those  extra  allowances  which  were  made 
to  him.  I  ought  to  add  this— that  I  think  the  county 
court  judge  £owed  that  those  allowances  are  care- 
fully adjusted  and  arrived  at,  so  that  not  much  profit 
is  to  be  made  out  of  them  :  but  it  is,  of  course,  per- 
fectiy  conceivable  that  if  a  man  had,  for  instance, 
a  relative  or  a  friend  living  in  one  of  the  places  away 
from  home  where  he  had  to  pass  the  night,  he  might 
very  easily  make  a  profit  out  of  the  allowanoe.  l^e 
euards  are  not  bound  to  account  to  the  compaw  for 
uie  allowance,  and  whether  their  annual  expenmture 
is  less  or  more  their  allowance  remains  exacUy  the 
same.  Now,  what  are  the  man's  "  earnings  "  ?  The 
first  answer  one  would  give  would  be,  what  he  earns ; 
but  what  does  he  earn  P  It  appears  to  me  that  he 
earns  whatever  is  the  sum  which  is  the  fruit  of  his 
labour— whatever  he  receives  by  way  of  remuneration 
for  the  services  he  gives,  or,  as  my  noble  and  learned 
friend  Lord  Macnaghten  appears  to  have  answered 
the  same  question  in  the  case  of  Abram  Coal  Co.  v. 
Southern,  [1903]  A.  C.  306, 51  W.  B.  Diflr.  102,  a  man's 
"  earnings  "  are  the  full  sum  for  which  the  man  is 
engaged  to  work.  Now  does  it  make  any  difference 
that,  from  the  conditions  of  the  employment,  part  of* 
the  remuneration  that  he  receives  without  acooimtinff 
for  the  use  of  it  to  the  company  is  in  consideration  <» 
peculiar  conditions  affecting  his  employment?  I 
think  not.  For  instance,  if  wages  were  three  shillings 
a  day,  and  the  company,  instead  of  making  a  time 
allowance,  gave  a  fixed  addition  to  the  wages,  so  that, 
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iDttead  of  the  wages  beinR  twenty-one  shillings  a 
week  the  company  said,  We  will  give  tfranty-fonr 
shillings  and  no  time  sllowanoes.  I  think  nobody 
ooold  donbt  that  in  that  case  the  earnings  would  lie 
twenty-foor  shillings  a  week,  and  none  the  less  so 
because  the  conditions  of  the  employment  were  such 
that  the  workman  had  to  incur  some  expenses  in 
order  to  enable  him  to  perform  the  seryioes  for  which 
he  was  to  be  remunerated. 

It  appears  to  me  that  the  converse  case  which  has 
been  Mfore  your  lordships  in  the  case  of  the  Abram 
Coal  Co.  V  Southern,  and  before  the  Court  of  Ap;>eal 
in  Houghton  v.  StOton  Heath  Colliery  Co,,  49  W.  R.  196, 
[1901]  1  E.  B.  93,  is  yery  Ulustratiye.  In  that  case, 
like  tbe  present,  the  workman  had  to  incur  certain 
expenses,  of  which  I  will  take  lamp-oil  as  one,  for  the 
purpose  of  his  stipulated  remuneration.  The  company, 
bis  employers,  were  willing  to  supply  him  with  lamp- 
oil,  mwng  a  deduction  from  his  wages  in  respect  of 
it.  If  the  defendants  were  right  in  their  contention 
that  one  must  look,  not  at  the  wages,  but  at  the 
amount  of  profit  which  the  man  makes  out  of  his 
wages,  as  the  test  of  the  amount  of  compensation 
under  this  Act,  one  would  have  thonght  that  those 
dednctions»  bcin|^  deductions  from  his  wages  for  the 
purpose  of  enablmg  him  to  earn  his  wages,  ought  not 
to  he  takea  into  account  as  against  the  company  for 
the  purpose  of  ascertaining  that  compensation.  But 
the  contrary  was  the  decision.  It  was  held  that  what 
must  be  looked  at  was  the  actual  amount  of  the  man's 
remuneration  for  his  servioes,  and  that  the  expense  he 
had  to  incur  for  the  purpose  of  putting  himself  into  a 
condition  to  earn  tnat  remuneration  could  not  be 
taken  into  account. 

I  think  the  only  difficulty  and  the  apparent 
differentia  of  this  case  is  the  fact  that  the  company, 
instead  of  making  a  fixed  addition  to  the  wages  to 
oover  thoae  otsiml  and  incidental  expenses  to  which 
muds  may  be  put,  give  an  allowance  yai^g  aooord- 
log  to  the  time  during  which  the  man  is  obliged  to 
be  away  from  home  at  rest;  but  whether  a  man's 
wsges  haye  a  fluctuating  chBrdcter  based  upon  the 
time  not  merely  during  wbidi  he  is  actually  employed, 
bat  including  also  the  time  during  which  he  is  at  rest, 
as  is  the  fact  in  this  case,  does  not  seem  to  me  to  make 
the  slightest  diflBsrence  in  principle.  If  the  appellants 
are  ri^t,  one  would  in  every  case  have  to  analyze 
the  remuneration  by  way  of  wages  or  salary  which  has 
been  psid  to  an  injured  or  deceased  employee,  and  to 
ascertain  the  conditions  of  his  labour  and  what  ex- 
penses he  was  put  to  in  order  to  earn  that  remunera- 
tion. It  appears  to  me  that  it  would  be  impossible 
to  analyze  tbat  in  every  case.  I  think  that  that 
cannot  have  been  within  the  contemplation  of  the 
Lsgislature  in  framing  tiie  Act ;  and  I  think  that  you 
must  tdce,  for  the  purpose  of  assessing  the  compensa- 
tion, the  actual  lemuueration  for  his  seryices  which 
was  reoeiyed  by  the  workman  quite  irrespectiye  of 
the  question  of  what  expenses  he  was  put  to  for  the 
purpoee  of  earning  that  remuneration.  I  therefore 
move  your  lordi^ps  that  the  present  appeal  be 
dismissed  witii  costs. 

Lord  Jamxs  of  Hxbbfobd. — ^I  entertain  no  doubt 
in  this  case,  being  clearly  of  opinion  that  the  judg- 
ment of  the  Court  of  Appeal  is  correct. 

The  question  before  your  lordships  is  the  construc- 
tion to  be  put  upon  the  word  *< earnings'*  in  the 
ichedule  of  the  Workmen's  Compensation  Act,  1897. 
The  meaning  of  the  word  appears  to  me  to  be  the 
amount  reodyed  by  the  workman  on  account  of,  and 
in  return  for,  his  seryioes.  In  this  case  we  must  ask. 
What  did  the  allowances  reoeiyed  by  the  deceased 
workman  represent  P  They  appear  to  me  to  repre- 
lent  a  return  for  the  services  which  he  rendered;  and 


if  we  were  to  go  beyond  the  question  of  what  was 
the  auiount  he  received  in  retiun  for  those  services, 
jonr  lordships  would  be  making  the  mistake  of 
inquiring  as  to  profits  instead  of  inquiring  as  to 
receipts. 

In  the  argument  at  the  bar  the  illustration  was  put 
of  a  case  where  a  man  received  a  certain  sum  of 
monf-y  for  a  specific  object,  to  which  he  was  bound 
to  apply  it,  and  if  he  did  not  so  apply  it  he  would 
have  been  guilty  of  a  breach  of  trus^  and  would  prob- 
ably have  committed  the  crime  of  embezzlement; 
but  that  is  not  the  case.  The  deoessed  workman  and 
the  other  workmen  are  paid  a  certain  sum  of  money 
weekly — a  smaller  sum  if  they  remain  within  the 
neighbourhood  of  their  own  homes,  a  larger  sum  if 
they  are  absent  from  those  homes.  In  both  cases  the 
sums  paid  are  wages ;  in  both  cases  the  workman  is 
entitled  to  make  as  much  profit  as  be  can  out  of  the 
sum  so  received  ;  to  be  as  abitemious  as  he  will ;  to 
receive,  as  it  has  been  said,  hospitality,  and  to  obtain 
the  advantaffes  which  a  man  who  chooses  not  to  afford 
himself  comforts  beyond  the  necessaries  of  life  obtains 
over  his  fellow- workman  who  is  more  luxurious  in 
his  habits.  I  cannot  understand  how  it  can  be  said 
that  that  is  not  an  *'  earning."  One  could  give 
many  inituices.  For  ex-imple,  if  a  workman  were 
told,  you  will  receive  so  much  wages  if  you  are  in 
uniform,  and  you  will  have  to  find  your  own  uniform, 
then  it  is  a  gross  sum  he  receives.  The  application  of 
a  certain  part  of  it  to  a  particular  output— namely, 
the  payment  for  the  uniform — does  not  render  the 
money  he  receives  any  the  less  '*  earnings."  So  in 
the  same  way  here.  If  the  man  is  told  by  the  railway 
company,  you  will  receive  if  you  are  awav  from  home 
so  much,,  and  having  received  it  do  what  you  will 
with  it,  we,  the  railway  company,  do  not  ask  you  to 
account  for  it, — it  seems  to  me  to  be  quite  dear  that 
the  sum  so  received  is  an  '*  earning,"  although  no 
doubt  at  the  time  when  the  sum  was  fixed  the 
object  of  fixing  the  higher  rate  was  to  meet  a  corre- 
sponding expense.  That  is  not  the  question :  the 
question  is  *' earnings"  as  affainst  *' prc^ts "  ;  and, 
looking  at  the  application  of  that  word  in  this  case, 
it  seems  to  me,  as  I  have  said,  quite  clear  that  the 
judgment  of  the  Court  of  Appeal  is  correct. 

Lord  RoBEBTSOir.— The  contract  with  this  guard  is 
that,  plm  what  is  called  hi)  wages,  he  is  entitled  to 
so  much  for  each  night  he  is  away  from  home,  and  no 
inquiry  is  made  whether  that  sum  has  been  spent  on 
board  and  lodging  or  spent  at  all.  This  being  so,  it 
seems  to  me  that,  not  the  less  because  the  purpose  of 
these  extra  payments  wai  to  meet  the  cost  of  board 
and  lodffing  has  this  man  a  right  to  the  money,  and 
not  the  less  because  they  bear  the  name  **  allowances  " 
does  the  guard  earn  them  each  time  he,  being  on  the 
service  of  tus  employers,  has  to  spend  the  night  away 
from  home ;  and  if  he  earns  them  they  are  earnings. 

Appeal  dismiiBed. 

Solicitors  for  the  appellants,  Beale  &  Co, 
Solicitor  for  the    respondent,  Arthur  Toovey,  for 
Flint  &  Son,  Derby. 


May  13,  1904. 
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value-'Fimnce  Ad,  1894  (67  <fc  68  Vid.  c.  30),  «.  1  ; 
a.  2,  «ti&-sec<tbn  1  (b) ;  and  a.  7,  du5-«6ctiOfi  7  (b). 

The  tenant  for  life  and  remaindermen  of  a  settled 
estate  mortgaged  the  estate  in  fee  as  security  for  an 
advance  to  the  remaindermen,  who  alone  covenanted  with 
the  mortgagee  to  repay  the  advance  and  interest  thereon. 
By  an  indenture  of  even  date  the  remaindermen  covenanted 
to  indemnify  the  tenant  for  life  against  any  liability  or 
loss  in  resped  of  the  mortgage  debt,  and  out  of  another 
estate  hehnging  to  them  created  a  rent-charge  in  favour 
of  the  tenant  for  life  for  tJie  performance  of  their  covenant. 
The  tenant  Jfor  life  w<u  in  fact  kept  indemnified. 

Held,  that  the  whole  property,  without  dedudion  of  the 
mortgage  debt,  was  liable  to  estate  dtUy  under  the  Finance 
Ad,  1894,  upon  the  death  of  the  tenant  for  life. 

Decision  of  the  Ooart  of  Appeal  (51  W.  E.  326, 
[1903]  1  K.  B,  483)  reversed,  and  that  o/ Pbillimore,  J. 
(60  W.  R.  270,  [1902]  1  K.  B.  429),  restored. 

Appeal  from  an  order  of  tbe  Court  of  Appeal 
(Yanghan  Williams,  Stirliog,  and  Matbew,  L.«fj.)i 
reverting  a  decision  of  Pbillimore,  J. 

By  tbe  will  of  tbe  Doke  of  Baodeuob  and  Queena- 
berrvt  tbe  testator's  Ditton  estate,  in  tbe  ooonties  of 
Bnoks  and  Middlesex,  was  settled  to  tbe  nse  of  tbe 
testator's  wife  for  lifewitbout  impeacbment  of  waste, 
and  from  and  after  ber  decease  to  tbe  nse  of  tbe 
testator's  seoond  sod,  for  life  witbout  impeacbment 
of  wa»te,  witb  remainder  to  tbe  use  of  bis  sons 
suooessiyely  in  tail  male,  witb  remainders  over. 

Tbe  duke  died  on  tbe  16tb  of  April,  1884. 

By  anindentnre  dated  tbe  28tb  of  May,  1888.  tbe 
Ditton  estatei  was  disentailed,  witb  tbe  consent  of  tbe 
dncbess  as  protector  of  tbe  settlemfnt,  and  a  joint 
power  of  appointment  over  it  given  to  Lord  Monta«n 
and  bis  eldest  son,  Jobn  W^ter  Edward  Douglas 
Scott  Montagu.  By  an  indenture  dated  tbe  29tb  of 
May,  1888,  and  maae  between  tbe  ducbess  dowager 
of  tbe  first  part,  ti^e  rebpondent  Lord  Montagu  of 
tbe  second  part,  Jobn  Edward  Walte:  Doaglai  Scott 
Montagu  of  tbe  tbird  part,  and  certain  mortgagees 
of  tbe  fourtb  part.  Lord  Montagu  and  bis  son,  in 
consideration  of  £27,000  lent  to  tbem  by  tbe  mort- 
gagees, jointly  and  severally  covenanted  witb  tbe 
mortgagees  to  repay  tbem  tbe  said  sum  witb  interest ; 
and  tbe  ducbess  dowager,  as  tenant  for  life  in 
possession  under  tbe  will  of  tbe  late  duke,  granted, 
and  tbe  respondent  Lord  Montagu  and  Jobn  Walter 
Edward  Douglas  Scott  Monta^,  in  exercise  of  tbe 
joint  power  of  appointment  given  to  tbem  over  tbe 
fee  simple  in  remamder  expeotuit  on  tbe  decease  of 
tbe  ducbess  dowager  by  tbe  indenture  of  tbe  28tb  of 
May,  1888,  appointed,  tbe  Ditton  estate  to  tbe  nse  of 
tbe  mortgagees  in  fee  simple,  subject  to  a  proviso  for 
redempUcn  by  Lord  Montagu  and  bis  son. 

By  anotber  indenture  dated  tbe  29tb  of  May,  1888, 
and  made  between  Lord  Montagu  of  tbe  first  part, 
Jobn  Walter  Edward  Douglas  Scott  Monta^  of  tbe 
second  pait,  tbe  ducbess  dowager  of  tbe  tbird  part, 
and  certain  trustees  of  tbe  fourtb  part,  an  estate 
called  tbe  Oliti&eroe  estate,  in  tbe  county  of  Lancaster, 
was  cbarged  witb  a  yearly  rent-cbarse  of  £1,600  in 
favour  of  tbe  ducbess  dowager  to  keep  down  tbe 
interest  on  tbe  mortgage  debt  of  £27»000,  or  on  so 
mucb  tbereof  as  sbould  from  time  to  time  be  owing 
on  tbe  mortgage,  to  tbe  intent  tbat  tbe  life  interest 
of  tbe  ducbess  dowager  in  tbe  Ditton  estate  migbt  be 
wbolly  exonerated  tberefrom 

Tbe  dowager  ducbess  died  on  tbe  28tb  of  Marob, 
1896. 

Tbe  mortgage  for  £27,000  wa9  created  wbollv  for 
the  benefit  ox  Lord  Monta^  and  bis  son,  and  tbe 
dowager  ducbess  and  tbe  Ditton  estate  were  in  fact 
kept  wbolly  indemnified  bv  tbem,  or  one  of  tbem, 
against  tbe  mortgage  and  all  claims  in  respect  tbereof . 


Tbe  interest  on  tbe  mortgage  debt  was  tbrougboat 
paid  by  Lord  Montagu. 

Tbe  Crown  claimed  tbat  upon  tbe  deatb  of  tbe 
dowager  ducbess,  estate  duty  oecame  payable  under 
tbe  Finance  Act,  1894,  on  tbe  wbole  of  tbe  Ditton 
estate  free  from  tbe  mortgage  debt. 

PbiUimore,  J.,  so  decided,  but  tbe  Court  of  Appeal 
reversed  bis  dedsirn,  and  beld  tbat  duty  was  only 
payable  on  tbe  equity  of  redemption. 

8irB.  B.Finlay,  A.G.,  8irE.  Carson,  8.0.  {Vaughan 
Hawkins  witb  tbem),  for  tbe  Crown. — ^Tbe  daty  is 
payable  on  tbe  wbole  estate.  Tbe  dowager  dncoesa 
m  fact  enjoyed  tbe  wbole  life  interest.  Tbe  case  is 
different  from  Cowley  (^rZ)  v.  Inland  Bevenue  Commis- 
sioners,  47  W.  fi.  626,  [1899]  A.  C.  198,  wbere  it  was 
only  tbe  equity  of  redemption  wbicb  was  settled. 
Here  tbe  settled  property  was  tbe  wbole  property. 
You  bave  a  rigbt  to  look  aLd  see  wbat  was  tbe  effect 
on  tbe  life  estate,  and  tberefore  at  tbe  indemnity 
deed.  How  is  tbe  value  to  be  ascertained  witbout 
looking  at  tbe  real  transaction.  A  purchaser  of  tbe 
life  estate  would  bave  been  entitled  to  tbe  whole. 

Danckwerts,  K.C.,  and  Austen-CartmeU,  for  tbe 
respondents.— Tbe  only  thing  tbat  has  been  kept  in 
the  settlement  is  tbe  equi^  of  redetuption.  The 
extraneous  arrangements  sbould  not  affect  tbe  ques- 
tion. 

8ir  B.  B,  Finlay,  A.Q..  replied. 

Earl  of  Halsbuby,  L.C.—In  this  case,  witb  the 
greatest  respect  for  the  learned  judges  in  tbe  Court 
of  Appeal,  I  tbiok  they  bave  allowed  validity  to  be 
given  to  wbat  is  mere  form,  and  not  substance,  and 
witb  tbat  I  cannot  concur.  If  one  looks  at  tbe  wbole 
arrangement,  it  seems  to  me  tbat  tbe  substance  of 
the  matter  was  this— not  tbat  there  sbould  be  a  mere 
contractual  relation  betwe«>n  tbe  remainderman  snd 
tbis  lady  who  was  entitled  to  tbia  property,  but  that 
tbe  property  sbould  remain  hers  as  between  those  two 

Cons,  and  tbat  she  sbould  never  bave  one  farthing 
than  she  was  entitled  to  being  secured  by  the 
property  to  which  she  was  entitled ;  and  all  the 
analogies  wbicb  Mr.  Danckwerts  bas  endeavoured  to 
put  before  your  Icrdsbfps  seem  to  me  to  be  beside  tbe 
question. 

It  may  be  tbat  tbe  same  deed  may  have  a  legsl 
operation  at  between  one  set  of  persons,  and  yet,  as 
between  other  parties  to  it,  tbe  real  substance  of  the 
transaction  may  be  such  that  it  cannot  be  treated  as 
if  it  bad  its  full  legal  operation.  Tbat  I  think  is  the 
case  here.  As  between  the  ducbess  and  Lord  Montagu 
there  never  was  the  relation  wbicb  is  insisted  upon 
by  Mr.  Danckwerts.  It  seems  to  me  tbat  Lc^ 
Montagu,  wanting  to  borrow  money,  gets  the  security 
of  tbis  lady's  estate,  which  enabled  him  to  borrow 
tbe  money  ;  but  tbe  parties  to  tbe  instrument  wbicb 
they  executed  point  out— and  I  think  point  out  very 
dis&ictly— tbat  tbe  effect  of  it  is  to  &»,  as  between 
those  two  persons,  such  tbat  tbe  duchess  is  to  be 
entitled  for  tbe  rest  of  ber  life  to  retain  and  to  k#ep 
tbat  wbicb  she  then  bad— namely,  a  rigbt  to  the 
property  and  to  tbe  results  of  the  property,  i^d  she 
did  so.  Sbe  paid  nothing  in  the  way  of  interest  on 
tbe  mortgage,  and  sbe  reoehred  the  rents  and  profits. 
As  between  those  two  persons,  looking  at  tbe  instru- 
ment, I  think  tbat  it  affected  notbing,  altbougb  it 
afforded  security  to  tbe  persons  who  lent  tbe  money. 
But  tbe  notion  of  its  not  being  liable  to  estate  duty 
when  tbat  transaction  comes  to  an  end,  and  when  tbe 
wbole  of  wbat  sbe  bad  goes  badi  to  Lord  Montagu, 
seems  to  me  a  very  forced  construction  of  these  legal 
instruments,  which  are  efiiective  for  tbe  object  that 
they  were  designed  to  effect,  but  wbicb  never  were 
intended  to  pass  tbe  eetate  itself  out  of  tbe  dowagv 
ducbeis. 


VoL  lillL  [Dec.  21, 1964.] 
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Under  those  Gmmmstanoefl,  with  great  ren>ect  to 
the  Comt  of  Appeal,  I  am  of  opinion  that  the  tme 
qaettion  was  that  which  was  pnt  by  my  brother 
Phillimore.  He  said  that  what  she  had  to  giTe  np, 
what  she  relic qnished  by  her  death,  was  the  thing 
that  she  enjoyed  during  her  lifetime. 

That  being  so,  it  seems  to  me  that  the  Grown  are 
perfectly  right  in  the  contention  which  they  have  set 
np.  I  tiiexefore  move  yonr  lordships  that  the  judg- 
ment be  reversed. 

Lord  Davit. — I  am  of  the  same  opinion.  I  adhere 
to  everything  which  I  am  reported  to  have  said  in 
Lord  Cowlejf*8  case,  and  in  particular  to  the  passage 
from  my  judgment  on  which  the  Court  of  Appeal 
found  in  the  decision  which  they  have  given.  If 
this  were  a  simple  case  of  mortgage  hj  a  tenant  for 
life  and  a  remainderman,  or  by  successive  tenants  for 
life  and  the  ultimate  remainderman,  I  think  that  the 
property  would  be  taken  out  of  the  settlement  as 
from  the  date  of  the  mortgage,  and  on  the  death  of 
the  first  tenant  for  life  the  eitate  duty  could  be 
daioied  only  on  the  equity  of  redemption.  But  there 
appear  to  me  to  be  citcumstances  in  the  present  case 
which  take  it  out  of  that  rule.  I  am  not  prepared  to 
say— and  it  is  not  necessary  to  express  an  opinion — 
whether,  if  there  had  been  a  mere  indenmity,  such, 
indeed,  as  the  law  would  imply  from  the  fact  of  the 
mortgage  being  for  the  benefit  of  the  remainderman, 
if  there  were  a  mere  personal  covenant  of  indemnity 
to  the  duohess  (to  tske  this  concrete  case)  by  Lord 
Montagu  and  his  son,  I  am  not  prepared  to  say 
whether  that  would  be  sufficient  or  not ;  I  do  not  say 
that  it  would  not  be,  and  I  do  not  say  that  it  would. 
Bat  in  this  case  it  i^pears  to  me  that  we  have  far 
more  than  that.  We  have  what,  in  my  opinion, 
amounts  to  aa  express  contract  by  Lord  Mont^;u  and 
Mr.  Montagu  wiui  the  duchess  that  under  no  circum- 
stances, idthough  she  had  at  th^ir  request  joined  in  the 
in  order  to  effect  a  mor^ge  of  the  fee, 


should  she  be  called  upon  to  pay  anything  out  of 
the  income  of  her  Ditton  property;  and  provision 
was  made  l^  which,  in  case  any  such  claim  was  made 
upon  her,  she  might  have  recourse  to  another  fund. 
Another  fund  was  provided  out  of  which  the  interest 
should  be  obtained.  The  arrangement  between  the 
parties  was,  in  fact  and  in  truth,  that  the  duchess 
should  oontinne  to  enjoy  the  whole  income  of  the 
Bitton  estate  discharged,  as  between  them,  from 
any  liability  l^  reason  of  her  having  joined  in  the 
mortgage. 

What,  then,  was  the  property  which  passed  on  the 
death  of  the  duchess  P  First,  I  will  take  it  under 
section  1.  It  is  admitted  that  the  equity  of  redemption 
at  any  rate  passed — ^that  is  to  say,  the  property  sub- 
ject to  the  mortgage.  But  did  the  residue  of  the 
poperty  pass  upon  the  death  of  the  duchess  ?  Now, 
if  the  true  taransaotion  between  the  parties  was  that  as 
between  themselves  the  mortgage  uiould  not  eflESectu- 
ally  attach  to  the  estate  until  the  duchess's  death,  then 
I  think  it  may  fairly  be  said  that  the  whole  property 
passed  under  section  1.  But  supposing  that  not  to 
be  so— and  I  quite  admit  there  is  a  little  technical 
difficulty  about  it— I  am  quite  satisfied  that  the 
property  passed  under  the  combined  operation  of 
section  1  and  section  2.  As  resards  section  1,  the 
equity  of  redemption— that  is,  ttie  property  subject 
to  the  incumbrance— passed  undoubtedly  under  sec- 
tion 1 ;  but,  as  regarcw  section  2,  it  appears  to  me 
that  so  much  of  the  income  of  the  Ditton  estate  as 
represented,  or  was  equal  to,  the  interest  on  the 
mortgage  comes  exactly  within  section  2,  sub-section 
1,  heading  (6).  If  I  am  right  in  the  views  which  I 
have  expressed  as  to  the  effect  of  the  arrangements 
between  ilie  patties,  the  duchess  had  a  beneficial 


interest,  notwithstanding  the  mortgage,  in  the  whole 
of  the  income,  including  £1,080  a  year,  which  was 
equivalent  to  the  interest  on  the  mortgage.  She  had, 
as  between  her  and  Lord  Montagu,  an  undoubted 
beneficial  interest  to  receive  and  to  retain  without 
incumbrance  or  charge  upon  it  that  portion  of  the 
income. 

Section  2,  sub-section  1,  heading  (6),  is  this:  '' Pro- 
perty in  which  the  deceased  or  any  ol^er  person  had 
an  interest  ceasins  on  the  death  of  the  deceased." 
Now  I  think  that  portion  of  the  rents  which  was 
equal  to  £1,080  a  year  was  property  in  which  the 
duchess  had  an  undoubted  beneficial  interest  ceasing 
on  her  death.  Then  the  sub-section  says  that  the 
property  is  to  be  deemed  to  pass«— to  what  extrait  P— 
*'  to  the  extent  to  which  a  benefit  accrues  or  arises  by 
the  cesser  of  such  interest."  Lord  Montagu  there- 
upon acquired  the  benefit  of  receiving  that  sum  of 
£1,080  a  year  for  the  purposes  of  discharging  his 
mortgage  interest.  He  was  under  liability  for  the 
interest  on  the  mortgage  during  the  duchess's  life- 
time, but  he  had  no  fund  out  of  which  to  pav  it. 
He  now  receives  a  fund  out  of  which  he  will  be 
enabled  to  discharge  the  interest  on  his  mortgage. 
In  my  opnion,  that  is  "  a  benefit  which  accrues  or 
arises"  to  him.  The  property  represented  by  that 
£1,080  a  year,  if  it  did  not  pass  under  section  1,  is  to 
be  deemed  to  pass  under  section  2. 

To  complete  the  case,  I  may  as  well  pdnt  out  that 
to  detemune  the  value  which  is  to  be  deemed  to  pass 
section  7,  sub-section  7  (h),  provides  that,  "if  the 
interest  extended  to  less  than  the  whole  income  of 
the  property,"  the  value  of  the  benefit  accruing  shall 
be  '*  the  principal  value  of  an  addition  to  the  property 
equal  to  the  income  to  which  the  interest  extended." 
So  that,  quacunmie  vid,  I  am  of  opinion  that,  what- 
ever tedmical  difficulties  there  may  be  and  whatever 
was  tiie  form  of  the  conveyancing  which  the  parties 
assumed  for  the  purpose  of  carrying  out  the  transac- 
tion, the  Grown  is  entitled  to  say  that  the  whole 
value  of  the  Ditton  estate  either  passed,  or  should  be 
deemed  to  have  passed,  under  either  section  1  or 
section  2. 

I  confess,  if  there  were  any  difficulty  in  this  view— 
which  I  thmk  there  is  not — I  should  have  thought  it 
was  quite  open  to  your  lordships  to  say  that  if  the 
£1,080  a  year  is  to  be  deemed  a  charge  upon  the 
Olitheroe  annuity,  then  the  case  ii  as  broad  as  it  is 
long,  because  if  Lord  Montagu  is  relieved  from  the 
payment  of  estate  duty  on  the  ground  that  the  estate 
to  the  extent  of  the  mortgage  did  not  pass  by  the 
duchess's  death,  he  would  stm  remain  liable  to  pay 


an  equivalent  amount  of  duty  in  respect  of  the 

of  the  annuity  he  created  out  of  the  Glitheroe  money 

for  the  duchess's  indemnity. 

I  am  therefore  of  opinion  that  the  appeal  should 
succeed,  and  that  the  judgment  below  should  be 
reversed. 

Lord  Jambs  of  Hebbfobd.— I  concur  in  the  results 
which  have  been  arrived  at  by  mv  noble  and  learned 
friends  who  have  addressed  your  lordships'  House. 

No  doubt  there  was  in  form  a  mortgage — a  mort- 
gage that  was  good  as  between  the  mortgagor  and 
the  mortoagee— and  I  accept  Mr.  Danckwerts'  sub- 
mission that  there  was  only  besides  that  mortgage  a 
contractual  obligation;  but  I  differ  from  his  sub- 
mission that  that  contractual  oblijKation  cannot  affect 
the  estate  passing  on  the  death  of  the  tenant  for  life. 
It  seems  to  me  Uiat  the  contractual  obligation  did 
affect  the  estate,  because  it  relieved  the  tenant  for 
life  from  bearing  any  of  the  burden  of  the  mortgage. 
The  result  is  that  in  substance  there  was,  as  between 
the  tenant  for  life  and  the  remainderman,  no  mort- 
gage, and  that  by  the  death  of  the  Dowager  Duchess 
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of  Bueolencli,  the  tenint  for  life^  Lord  Montagu » 
obtained  the  est  Ate  without  the  mortgage  affecting 
him,  or  at  all  eventi  obtained  the  bene^t  of  it  to  a 
BT»atflr  degree  than  daring  her  lite.  He  had  then  to 
Bear  the  burdeti  of  the  mortgige.  By  the  death  of 
the  ttn&nt  for  life  he  hai  become  seised  of  the  estate 
and  receiveB  the  benefit  of  itj  which  he  did  not  reeeive 
before*  Therefore  I  concur  in  thinking  that  the 
judgment  appealed  from  onght  to  be  re  verged  * 

Lord  EoBEETaoN* — I  entirely  oonour, 

Order  of  the  Court  of  Appeal  rtvtraed  and  cUcree  of 
PhiUimoret  J.,  redoredj  with  costs  here  and  bthw;  caw« 
remitkd  ioikt  Kiuffi  Bench  DivUion, 

Solioitor   for    the    appellant,    Sdieiior  of  Inland 

Solicitors  for  the  reapondent,  NickoU,  Manistyt 
A^  Co, 


Aug,  6,  1904* 


Maetle- 


emit  of  Appeal* 


From  K.  B.  Div.  i 

(ColliaB,  M.B*p  and  Stirling  and  J 

Mathew,  L.JJ.}  ) 

LeaBBITTER    V,    MAYOfi,    &C.,    OF    St. 
BOITB*  (a.) 

Mdropotii  —  Building  —  Partf  stmdure  —  Building 
owner^i  notic6 — Adjoining  imnir'i  notice  of  rtquin- 
iioyu-^Difference  in  r€»pect  o/  execution  of  works ^ 
Arbitration  —  Juriadidion  of  arhitratorB  —  London 
Building  Act,  1804  (57  &  68  Vict,  c.  ccxiii.),  «i,  88 
(7),  89,  90,  9L 

Where  the  owner  of  a  hotise  in  Lo/ndon  h€k$  given  an 
adjoining  owner  a  huilding  otmer*i  notice,  under  iectton 
90  of  the  L<md<m  Building  Att,  1894,  of  Am  intention  to 
pull  down  a  partg  structure  and  rebuild  it  under  section 
SB,  sub'Mction  7,  and  the  adjoining  owner  has  thereupon 
given  the  huilding  owner  a  notice  under  section  89 
requiring  him  to  execute  certmn  specified  works,  and  a 
difference  with  reepect  to  the  execution  of  such  works  is 
referred  to  arhiiratwn  under  section  91 »  the  jurisdiction 
of  the  arhitraiors  is  limikd  to  $ettling  differences  with 
regard  to  the  ^e^^utitm  of  the  WDrks  to  which  the  notiee 
relates.  An  auMird  protfiding  that  the  adjoining  owner 
sliall  he  entitled  at  some  future  time  to  huild  on  the  parti^ 
etrudure  is  to  that  eactent  nltra  vires.  If  the  atljotning 
owner  at  eome  future  time  wishes  to  hut  Id  on  the  par  tt/ 
structure f  lie  mnstf  notwithMtanding  ang  such  award ,  give 
ufruh  building  owner* s  notice. 

Appeal  from  an  order  of  Fhillimore,  J«t  granting 
an  interim  injunction  restramiug  the  defendants  from 
roisiiig  or  bnildiDg  on  a  party -wall  between  premises 
beloDgiug  to  the  plaintiffs  and  prf  mises  belonging  to 
the  defendants,  without  aer?ing  on  the  plabtiff^  a 
bnilding  owner's  notice  in  accordance  with  the 
IfOndon  Building  Act,  1S91, 

The  plain ti^  were  the  freeholders  of  a  honse  known 
m  If^Q*  33,  John -street,  Marylebone ;  the  defendaata 
were  the  freeholders  of  the  adjoining  house,  which 
was  known  qs  No.  34,  John-street,  In  April,  1902. 
one  Kcclestone,  ia  pnrsnauce  a  bnilding  agreement 
entered  into  between  the  plaintiH^  and  hioaself, 
polled  down  the  building  which  then  stood  on  the 
lite  of  No«  33  and  proceeded  to  erect  a  new  building. 
By  the  terms  of  the  agreement,  when  the  building 
reached  a  c^rtaiii  stage,  the  plaintiffs  were  to  grant 
Ecolestone  a  long  lease  of  the  premises «    The  building 

[a.)  Eeported  by  F,  G*  EucsSB,  Esi^,,  Banister- 
ftt-Iiaw. 


operations  involTed  the  necet rity  of  dealing  with  the 
party- wall  between  No.  33  and  No.  34,  and  Eccleitone 
proposed  to  pull  down  the  party -wsil  and  rebuild  it 
of  greater  strength,  as  he  had  the  right  to  do  under 
section  88,  sub-section  7,  of  the  London  Building  Act, 
He  acoordiagly  served  a  building  owner's  notit^ej  ai 
required  by  lection  90  of  the  London  Building  JLct, 
on  the  dof  end  ants,  stating  his  intentdoa  of  so  aoing. 
The  defendants,  who  were  then  con teoapla ting  tbe 
erection  of  a  block  of  a  workmen^s  dwellings  on  the  site 
of  No*  34,  served  on  Bcclestone  a  notice^  ncder  seotion 
89  of  the  Act,  of  certain  requisitiona  to  be  complied  with 
by  him  an  the  rebuilding  of  the  party- wall.  A 
dMerenoe  having  arisen  between  Boclestoiie  and  the 
defendants  with  regard  to  these  reqtiimtions,  they 
each  appointed  a  surveyor,  and  the  two  snr?eyori 
appointed  a  third  surveyor,  for  the  purpose  of  settHag 
the  matter  in  dispute  in  pursuance  of  section  91  of  the 
Act.  The  surveyors  mile  an  award  by  which  it  was 
provided,  inter  alia,  that  the  party -wall  should  be  of 
ceitain  specified  dimensLona,  involving  a  greater 
thickneis  than  would  be  necessary  in  ordinary  cir- 
oiimitances,  and  that  the  extra  thickness  of  the  wall 
abonld  be  on  the  defendants'  land,  and  it  was  further 
provided  that  the  defendants  should  be  entitled  to 
raise  the  wall  at  any  time  as  they  thought  fit 
Ecclestone  proceeded  with  the  building  operations 
following  the  requirements  of  the  award,  and  in  Sept- 
ember, 1902,  he  obtained  a  lease  of  Ne.  S3  from  tbe 
plain ti^Ti  in  accordance  with  the  building  agreement. 
He  subsequently  surrendered  the  leswe  to  the 
plaintiffs. 

The  defendants  having  proposed  to  increase  tbs 
height  of  the  party-wall  in  the  carrying  out  of  their 
scheme  for  erecting  workmen's  dwelUogs,  the  plain- 
tiffs brought  this  action  for  an  injunction  to  restrim 
them  from  raising  or  bnilding  on  the  party- wsll 
without  first  serving  a  buOdiog  owner^s  notioe  on  the 
plaintiffs. 

By  seotion  5^  sub-section  31,  of  the  London 
Building  Act,  1894,  ^*Tbe  expreesion  *bnildtnf 
o^ner'  means  such  one  of  the  owners  of  adjoining 
land  as  is  desirous  of  buUding,  or  such  one  of  the 
owners  of  buildings,  storeys,  or  rooms  separated  by  s 
party- wall  or  party  structure  as  does,  or  is  desiions 
to  do,  a  work  affecting  that  party- waJJ  or  party 
struotnre," 

By  snb'Section  32,  '*The  expreseicn  'adjoining 
owner  *  means  the  owner  or  one  of  the  owners,  and 
^adjoining  occnpier'  means  the  occupier  or  one  of 
the  oocnpiers  of  land,  buildings,  storey i|  or  rooma 
adjoining  those  of  the  building  owner." 

By  section  87 «  **  Where  lands  of  difiiareant  ownena 
adjoin  and  are  unbuilt  on  at  the  line  of  junction,  and 
either  owner  is  about  to  build  on  any  part  of  the  line 
of  junction,  the  following  provisions  shall  have 
effect:  (1)  If  the  building  owner  desire  to  build  a 
party- wall  on  the  line  of  junction,  he  may  serve 
notice  thereof  on  the  adjoining  owner  deicribing  tbe 
intended  wall/' 

By  section  8B,  '*The  buHding  owner  shall  have  the 
following  rights  in  relation  to  party  Btmctures  (that 
ia  to  say)  ,  .  .  (7)  a  right  to  pull  down  any 
party  structure  which  is  of  inauffldeet  strength  for 
any  building  intended  to  be  built,  and  to  rebimd  the 
same  of  sufficient  strength  for  the  above  purpose, 
upon  condition  of  making  good  all  damage  occaaiosad 
thereby  to  the  adjoining  premises  or  to  the  internal 
fioishings  and  decorations  Uiereof*'* 

By  section  69,  '^(1)  Where  a  bnilding  owner  pro* 
poses  to  exercise  any  of  the  foregoing  rights  with 
reax^ect  to  party  structures,  the  adjoining  owner  may 
by  notice  require  the  building  owner  to  bnild  on  any 
fuch  party  structure  snch  chimney  copings  jaoilt 
or    breaats    or    fines   or    auch    pi«n   or 
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or  any  other  like  works  as  may  fairly  be  required 
for  the  conyenienoe  of  snoh  adjoining  owner  and  may 
be  specified  in  the  notice,  and  it  fth2l  be  the  duty  of 
the  building  owner  to  comply  with  such  reqoisitioB  in 
all  oases  where  the  execution  of  the  required  works 
will  not  be  injurious  to  the  building  owner  or  cause 
to  him  unnecessary  incouTenience  or  unnecessary  delay 
in  the  exercise  of  his  right.  (2)  Any  difference  that 
arises  between  a  building  owner  and  adjoining  owner 
in  respect  of  the  execution  of  any  sudb  works  shall  be 
determined  in  manner  in  which  differences  between 
owners  and  adjoining  owners  are  hereinafter  directed 
to  be  determined." 

By  section  90,  **  A  buiidinff  owner  shall  not  .  .  . 
exercise  any  of  his  rights  under  this  Act  ...  in 
r^ation  to  any  party- wall  or  party  structure  other 
than  a  party  fence  wall  unless  at  least  two  months 
before  doing  so  he  has  served  on  the  adjoining  owner 
a  party-wall  or  party  structure  notice  statmg  the 
nature  and  particulars  of  the  proposed  work  and  the 
time  at  which  the  work  is  proposed  to  be  com- 
menced." 

B^  lection  91,  "  (1)  lu  all  cases  not  specially 
provided  for  bv  this  Act,  where  a  difference  arises 
between  a  building  owner  and  adjoining  owner  in 
respect  of  any  matter  ariaing  with  reference  to  any 
work  to  which  any  notice  eiven  under  this  part  of 
this  Act  relates,  unless  boui  parties  concur  in  the 
appointment  of  one  surveyor  they  shall  each  appoint 
a  surveyor,  and  the  two  surveyors  so  appointed  shall 
select  a  third  surveyor,  and  such  one  surveyor  or 
three  surveyors  or  any  two  of  them  shall  settle  any 
matter  from  time  to  tune  during  the  continuance  of 
any  work  to  which  the  notice  relates  in  dispute 
between  such  building  and  adjoininp;  owner,  with 
power  by  his  or  their  award  to  determine  the  right  to 
do  and  the  time  and  manner  of  doing  any  work,  and 
generally  any  other  matter  arising  out  of  or  iud- 
dental  to  sudi  difference;  but  any  time  so  appointed 
fordoing  any  work  shall  not,  unless  otherwise  agreed, 
commence  until  after  the  expiration  of  tiie  period  by 
this  part  of  this  Act  prescribed  for  the  notice  in  the 
particular  case." 

The  plaintiffs  having  obtained  an  interim  injuuc- 
etion,  the  defendants  appealed,  and  it  was  agreed  that 
the  appeal  should  be  troated  as  the  trial  of  Sie  action. 

Engliih  Harriion,  K.C»,  axid  G.  A.  8coU,  for  the 
defendants. — It  is  not  necessary  for  the  defendants  to 
serve  a  fresh  building  owner's  notice.  The  powers  of 
a  building  owner  who  desires  to  deal  with  a  party 
structure  are  laid  down  in  section  88  of  the  London 
Building  Act,  1894.  Eodestone  proposed  to  exercise 
the  powers  given  by  sub-section  7  of  that  section, 
and,  under  section  90,  he  served  a  buildiog  owner's 
notice  on  the  defendants  as  adjoining  owners.  Sec- 
tion 89  gives  power  to  an  adjoining  owner  to  serve 
notice  of  requisitions  with  regard  to  the  proposed 
work.  The  dfefendants  served  such  a  notice,  and  a 
dispute  which  arose  thereon  was  settled  by  arbitration 
in  accordance  with  section  91.  The  awwrd  made  in 
that  arbitration  is  binding  between  the  parties,  and 
by  it  the  defendants  are  entitled  to  raise  the  party- 
wall  at  any  time  as  they  think  fit.  The  defendants 
now  desire  to  raise  the  party-wall.  That  does  not 
turn  them  into  building  owners  within  the  meaning  of 
the  Act.  The  award  is  not  ultra  vireB,  for  section  91 
empowers  the  arbitrators  "  to  determine  the  right  to 
do,  and  the  time  and  maimer  of  doinff,  any  work,  and 
P^erally  any  other  mattw  ariauig  out  of  or 
mddental  to  such  difference." 

They  referred  to  In  re  8tone  and  Hastie,  52  W.  B. 
ISO,  [1903]  2  E.  B.  463. 

J.  Eldon  Bankeip  K,C,,  and  A,  H,  Payaer,  for  the 
plaintifTii.— The  award  is  uUrd  virea.    In  re  Stone  and 


HaaUe  shows  that  the  arbitrators  have  no  jurisdiction 
to  decide  anything  beyond  the  &pute  which  is  sub- 
mitted to  them  by  virtue  of  tJie  statute. 

Collins,  M.B.— The  legislation  dealing  with  the 
rights  of  building  owners  and  adjoining  owners  in 
London  is  now  settled  by  a  code  wmoh  is  contained  in 
sections  87-101  of  the  London  Building  Act,  1894. 
We  considered  that  code  with  some  minuteness  in  the 
recent  case  of  In  re  Stone  and  Hoitie,  and  it  is  not 
necessaij  to  do  so  again.  In  the  present  case  a  dis- 
pute unaer  the  Act  has  arisen  in  these  circumstances : 
The  defendants,  the  corporation  of  Marylebone,  desire 
to  erect  a  substantial  buildingadjoininff  a  house  which 
was  built  a  year  or  two  ago  oy  Mr.  Eodestone,  who 
was  at  that  time  tenant  to  the  plaintiffii  under  a 
building  agreement.  When  Mr.  Ecclsstone  was  about 
to  buQd  that  houie  the  corporation  took  steps  to  pro- 
tect their  rights  as  adjoining  owners.  He  had  given 
them  a  buildiog  owner's  notice  of  his  intention  to 
proceed  under  section  88  of  the  London  Bmlding  Act, 
and  they  p^ve  him  a  notice  under  section  89.  This 
latter  notice  imposed  on  him  an  obligation  to  comply 
with  the  requisitions  contained  in  it.  A  dispute 
having  arisen  with  regard  to  the  execution  of  the 
required  works,  the  matter  was  referred  to  arbitration 
in  accordance  with  the  Act.  The  duty  of  the 
arbitrators  was  to  consider  how  far  the  adjoining 
owners,  the  corporation,  were  right  in  the  demands 
which  they  made.  They  had  to  adjust  the  difference 
which  had  arisen  between  the  building  owner  and  the 
adjoining  owners  with  regard  to  the  work  to  which 
the  notice  related,  but  in  making  their  award  they 
purported  to  deal  witii  something  more.  They  not 
only  awarded  how  far  they  thought  the  adjoining 
owners  were  entitled  to  the  spediu  securities  which 
they  demanded,  but  they  also  purported  to  deal  with 
the  adjoining  owners'  future  relations  to  the  party- 
wall.  The  award  provided  that  they  should  be  en- 
titled at  any  time  to  increase  the  hdght  of  the  waU. 
The  time  has  now  come  when  the  corporation 
desire  to  raise  the  height  of  the  party-walL    The 

eaintiffiB  object  that  the  corporation  have  no  right  to 
did  on  the  top  of  the  well  without  following  the 
procedure  provided  by  the  Act,  and  they  have  brought 
this  action  for  an  injunction.  The  corporation 
say  in  answer  that  they  have  power  under  Uie  award 
to  build  as  they  propose  to  do,  and  that  they  ought 
not  to  be  restrained  from  doing  so.  Phillimore,  J., 
has  granted  the  plaintiffs  an  interim  injunction, 
holdmg  that  the  award  was  a  statutory  award,  sad 
that  it  did  not  confer  on  the  adjoining  owners  the 
right  of  building  on  the  party-wall  aft^  it  had  once 
b^  built.  The  question  resolves  itself  into  this: 
What  is  the  law  when  an  adjoining  owner  proposes 
to  build?  In  such  drcuinstanoes  an  adjoining  owner 
seems  to  become  a  biulding  owner,  when  the  cor- 
poration in  this  case  proposed  to  build  on  the  top  of 
the  party-wall  they  wanted  to  exercise  the  rights  of 
builoing  owners;  and  they  came  under  t^e  same 
obligation  to  the  plaintiffs,  their  adjoining  owners,  as 
Eoclestone  had  previously  come  under  to  them,  the 
corporation.  The  plaintifEs  are  therefore  right  in 
saying  that  they  are  entiUed  to  notice  before  the 
corporation  begin  to  build.  The  defendants  rely  on 
the  language  of  section  91,  ''with  power  by  his  or 
their  award  to  determine  the  right  to  do  and  the  time 
and  manner  of  doing  any  work,  and  generally  anv 
other  matter  arising  out  of  or  incidental  to  such 
difference,"  and  argue  that  this  confers  on  the  arU- 
trators  jurisdiction  with  reffard  to  what  the 
adjoining  owner  may  be  aUowed  to  do  here- 
after without  resorting  to  the  machinery  provided 
by  the  Act.  Bat  the  section  is  expressly  limited 
to  differences  in   respect  of   matters   arising   with 
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leferenoe  to  work  to  whioh  the  notice  reUtei. 
The  diflTerences  OTer  whioh  the  arbitrators  have  juris- 
diction  must  be  taken  to  be  defined  by  the  notice. 
The  section  does  not  flnve  a  general  jorisdiction  to 
deal  with  differences.  The  words  **  any  other  matter 
arising  out  of  or  incidental  to  such  differences  *'  do 
not  oust  the  jnrisdiotion  of  new  arbitrators  when  the 
adjoining  owner  in  his  torn  desires  to  build.  In  my 
opinion  the  section  negatiyes  the  defendants'  conten- 
tion, and  there  has  been  in  the  award  an  excess  of 
jurisdiction  which  does  not  bind  the  parties.  The 
appeid  will  therefore  be  dismissed,  and,  the  parties 
agreeing  that  the  hearing  of  this  appeal  shall  be 
treated  as  the  trial  of  the  action,  there  will  be  judg- 
ment for  the  plaintiffs  for  the  injunction  which  they 
claim. 

Stiblino  and  Mathbw,  L.JJ.,  concurred. 

AppecU  dismissed. 

Solicitor  for  the  plaintiffs,  W.  Siuhbs. 

Solicitors   for   the   defendants,    MackreU,    MaUn^ 
OodUSf  ds  Quincey. 


FromE.B.DiT.  (InBkcy.)  ) 
(Yaughan  Williams,  Bomer,  [  July  29,  1904. 

and  Cozens-Hardy,  L.JJ.)  j 

In  re  PoKSFOBD. 
Ex  parte  Poksfobd.  (a.) 

Bankruptcy — Adjudication — Practice — NoHce  to  debtor 
—Adjudication  under  Bankruptcy  Act,  1883  (46  &  47 
Vict,  c  52),  a.  20,  sub^section  1 — Bankruptcy  Rules, 
rr.  27,  28,  190-192a. 

If  a  receiving  order  is  made  against  a  debtor,  and  the 
creditors  pass  a  resolution  that  he  be  adjudged  bankrupt, 
it  is  in  the  power  of  the  court,  under  section  20,  sub' 
section  1,  of  the  Bankruptcy  Ad,  1883,  on  the  application 
of  the  official  'receiver,  to  make  stich  an  adjudication, 
although  no  notice  has  been  given  to  the  debtor  thcU  Buch 
an  application  is  intended  to  be  made.  But,  as  a  general 
rule,  it  is  more  convenient  that  notice  should  be  given. 

This  was  an  appeal  by  the  debtor  from  a  decision 
of  a  Diviftional  Court  (Bigham  and  Darliog,  JJ.). 

The  facts  were  as  follows : 

In  1903  a  petition  in  bankruptcy  was  presented 
against  the  debtor  in  the  Newport  (Men.)  County 
C^nrt.  At  the  hearing  of  the  petition,  although  the 
debtor  was  absent  on  account  of  illness,  the  registrar 
made  a  receiving  order  against  him.  The  debtor  did 
not  appeal  from  this  order,  but  in  NoTember  of  the 
same  year  he  submitted  a  scheme  of  arrangement  with 
his  creditors.  This  scheme  was  conBi<&ed  at  an 
adjourned  meeting  of  creditors  on  the  15th  of 
December,  at  whi<£  the  debtor  was  present.  At  the 
meetinip;  the  scheme  proposed  was  rejected,  and  a 
resolution  was  passed  for  adjudicating  the  debtor  a 
bankrupt.  The  official  receiver  immediately  applied 
for  an  adjudication  in  bankruptoy  which  was  made. 
The  debUnr  had  receiyed  no  notice  of  the  intention  of 
the  official  receiver  to  apply  for  such  an  adjudication. 

In  January,  1904,  he  gave  notice  of  appeal  from 
this  order,  and  on  the  23rd  of  March  the  appeal  was 
dismissed.  He  also  applied  that  this  adjudication 
should  be  annulled  as  heang  made  without  notice  and 
during  his  absence.  Tliis  application  was  dismissed 
by  the  registrar,  and  on  appeal  to  the  Divisional 
Court  it  was  again  dismissed,  mainly  because  of  the 
delay  in  making  the  amplication. 

The  debtor  appealed,  leave  having  been  given  by 
the  Court  of  AppeaL 

(a.)  Beported  by  A.  B.  Tatloub,  Bsq.,  Barrister- 
at-Law. 


Muir  Mackenzie  and  8.  G.  Lushington,  icat  the 
debtor,  cited  Dr.  BenOey's  case,  1  Str.  557,  8  Mod. 
148 ;  In  re  Lord  Thurlow,  43  W.  B.  403,  [1895] 
1  Q.  B.  724 ;  section  20,  sub-section  1,  of  the  Bank- 
ruptcy Ace,  1883  (46  &  47  Yiot.  o.  52),  whioh  is  as 
follows :  '*  Where  a  receiving  order  is  made  against  a 
debtor,  then  if  the  creditors  at  the  first  meetiog  or 
any  adjournment  thereof  by  ordinary  resolution 
resolve  that  the  debtor  be  adjudged  banlmipt,  or  pass 
no  resolution,  or  if  the  creditors  do  not  meet,  or  if  a 
composition  or  scheme  is  not  accepted  or  approved  in 
puriuance  of  this  Act  withm  fourteen  days  after  the 
condnsion  of  the  examination  of  the  debtor  or  such 
further  time  as  the  court  may  aUow,  the  oourt  shall 
ftdjudge  the  debtor  bankrupt;  and  thereupNon  the 
property  of  the  bankrupt  shall  become  divisible 
among  his  creditors,  and  sliall  vest  in  a  trustee." 

They  also  referred  to  the  Bankruptcy  Bules,  1886 
to  1890,  rr.  190-192a. 

H.  Reed,  K.C.,  and  Corner,  for  the  trustee,  were  not 
called  upon,  but  referred  to  In  re  Pinfold,  40  W.  B. 
223,  [1892]  1  a  B.  73. 

Yauohait  Williams,  L. J.— After  the  delay  whioh 
has  taken  place  the  application  is  hopeless,  and  the 
appeal  must  be  disibused.  But  as  regards  the 
practice  under  section  20  of  the  Bankruptcy  Act, 
1883,  whether  notice  should  or  should  not  be  ^ven 
to  the  debtor  of  the  intention  to  apply  for  an  adjudi- 
cation of  bankruptoy  against  him,  I  wish  to  say  I 
have  no  doubt  that  under  that  section  the  court  has 
jurisdiction  in  a  proper  case  to  make  an  adjudication 
without  any  notice  to  the  debtor.  But  although  I 
feel  no  doubt  as  to  the  jurisdiction,  I  have  equally  no 
doubt  that  the  practice— which  has  been  adopted  in 
the  High  Court  since  1885  under  the  direction  given 
by  Cave,  J.— of  giving  notice  to  the  debtor  in  such 
cases  is  the  most  convenient  practice  to  adopt.  I 
agree  with  what  counsel  for  the  debtor  said  as  to  the 
effsot  of  an  adjudication  of  bankruptoy  in  altering 
the  status  of  the  debtor.  Therefore,  although  I  thin£ 
the  court  has  the  jurisdiction  under  section  20  to  make 
an  adjudication  without  notice  to  the  debtor,  I  think 
it  is  Uie  most  convenient  practice  that  as  a  general 
rule  notice  should  be  given.  I  doubt  whether  the 
direction  given  by  Cave,  J.,  governs  the  practice  of 
the  county  courts  ;  but  I  think  that  generally  speak- 
ing, unless  there  is  some  reason  to  the  contrary,  the 
most  convenient  practice  is  th«t  which  has  been 
adopted  in  the  High  Court,  and  no  doubt  it  will  in 
future  be  adopted  in  the  county  oourts.  The 
Divisional  Court  decided  the  present  case  simply  on 
the  ground  that  the  delay  of  three  montiis  was  fatal 
to  the  bankrupt's  application.    I  agree  in  that  view. 

BoMEB  and  Cozsks-Habdy,  L.  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors,  R.  Carter;  Taylor,  WiUcocks,  di  Co.,  for 
Gardner  dh  Herbert,  Newport,  Monmouthshire. 


From  P.  D,  &  Ad.  Div.  \  ,,    ..    -^^ 

(CoUins,  M.B.,  and  Stirling,  L.J.)  ]  ^""^^  "»  ^^ 

«  Thb  Chbapsidb.*'  (a.) 
Practice — Admiralty  —  Jurisdiction  —  Salvage  action^ 
Counterclaim  for  breach  of  charter-party— Embarrass- 
ment—Ord.  19,  r.  21— Judicature  Act,  1873  (36  dh  37 
Vict.  c.  66),  ss.  16,  24,  sub-section  3. 

The  Admiralty  Division  ?uu  jurisdiction  to  entertain  a 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Banister* 
at-Law. 
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daim  in  personain /or  damages  for  breach  of  a  charter^ 
parttf. 

An  adion  in  rem  wa$  brought  in  the  Admiralty 
Division  to  recover  remwieraiion  for  salvage  services 
rendered  by  the  plaintiffs*  vessel  to  the  defendants*  vessel 
tolien  the  loiter  took  the  ground  in  crossing  the  bar  of  a 
river.  The  defendants,  besides  denying  that  any  salvage 
services  had  been  rendered,  counierdaimed  in  personam 
agaimt  the  plaintiffs,  who  were  foreigners  resident 
abroad,  as  charterers  of  their  vessel,  for  damages  for 
breach  of  charter-party  in  delay  in  loading  the  defendants' 
vessel,  whereby  she  was  too  late  in  crossing  the  bar.  The 
judge  having  refused  to  strike  out  the  counterclaim. 

Held,  ihai  the  judge  of  the  Admiralty  Division  had 
jurisdidion  to  try  the  counterclaim,  and  that  he  had 
rightly  exercised  his  discrdion  in  refusing  to  drike  it  out. 

Appeal  from  an  order  of  Barnes,  J.,  reversiDg  an 
order  of  the  registrar  of  the  Admiralty  Division. 

The  plaintiffiB,  who  were  the  owners,  masters,  and 
crew  of  the  steamship  Oscar  Dickson,  brought  an 
action  in  rem  against  the  owners  of  the  steamship 
Cheapside  and  her  freight  to  recover  remuneration  for 
salvage  services  alleffed  to  have  been  rendered  to  her 
in  the  Biver  Pets<mora,  in  Northern  Bussia,  when 
loaded  with  a  cargo  of  wood  for  London.  The 
owners  of  The  Oscar  Dickson  were  foreigners  resident 
out  of  the  jurisdiction. 

The  plaintiffii  alleged  in  their  statement  of  claim 
that  while  their  vessel  was  piloting  The  Cheapside 
down  the  river,  owin|^  to  the  accumulation  of  ice 
many  of  the  beacons  wbioh  marked  the  fairway  across 
the  bar  had  been  kcooked  down  and  covered  with  ice, 
thus  rendering  navigation  difficult,  and  The  Cheap* 
side  took  the  ground  and  The  Oscar  Dickson  towed 
her  off. 

The  defendants,  in  their  defence,  denied  that 
any  salvap;e  services  had  been  rendered,  and  they 
oounterdauned  in  personam  tkgaintit  the  owners  of  The 
Oscar  Dickson  as  charterers  of  The  Cheapside  for  this 
I>articular  voyage  lor  damages  for  breach  of  the 
charter-part^  in  delaying  to  load  the  vessel,  in  conse- 
quence of  wnich  she  was  late  in  attempting  to  cross 
the  bar. 

The  plaintiffii  applied  to  strike  out  the  counterclaim 
upon  the  ^unds— (1)  that  the  Admiralty  Division 
had  no  jurisdiction  to  entertain  such  a  daim ;  and  (2) 
that,  if  there  was  jurisdiction,  it  would  embarrass  or 
delay  the  fair  trial  of  the  action,  within  ord.  19,  r. 
27,  if  the  counterclaim  were  tried  with  the  didm. 
The  registrar  was  of  opinion  that  the  Admiralty 
Division  had  jurisdiction  to  try  the  counterclaim,  but 
that  it  would  embarrass  or  delay  the  fair  bdal  of  the 
action,  and  he  accordingly  struck  it  out. 

Barnes,  J.,  held  that  the  Admiralty  Division  had 
jurisdictton  to  try  the  counterclaim,  and  that  to  try 
it  in  the  same  action  with  the  claim  would  not  em- 
barrass or  delay  the  fair  trial  of  the  action.  He 
aooordiA|dy  reversed  the  order  of  the  registrar  and 
allowed  the  counterclaim  to  stand. 

The  plaintifib  appealed. 

Dawson  Miller,  for  the  plaintiffis.^The  old  Admiralty 
Court  had  no  jurisdiction  to  entertain  an  action  in 
personam  by  charterers  against  shipowners  to  recover 
damages  for  breach  of  a  charter-party.  That  still 
appliM.  A  counterclaim  is  only  a  cross-action,  and 
therefore  there  is  no  jurisdiction  to  try  the  counter- 
dsim.  To  do  so  would  be  to  turn  an  action  in  rem 
into  an  action  in  personam.  [He  referred  to  Oriendt' 
hoven  T.  HanUyn  &  Co.,  S  Times  L.  B.  231;  The 
Bffwetfidd,  5  Asp.  Mar.  Gas.  N.  S.  265.]  Secondly, 
if  there  is  jurisdiction,  the  counterclaim  ought  not  to 
be  tried  in  the  same  action.  The  daim  would  have 
to  be  tried  with  Trinity  Masters,  whereas  the 
defendants  would  be  entitled  to  have  the  counter- 


claim tried  with  a  jury:  see  ord.  36,  r.  6;  The 
Germanic,  44  W.  B.  394,  [1896]  P.  84.  The  defence 
to  the  salvage  daim  is  delay  in  loading,  which 
prevented  the  ship  going  down  the  river  until  the  ice 
formed,  and  thus  caused  her  to  go  aground.  That  is 
also  the  foundation  of  the  daim  Tot  breadi  of  charter- 
party.  There  might  thus  be  two  inconsistent  decisions 
in  one  action  upon  the  same  facts.  This  would  tend 
to  embarrass  or  delay  the  fair  trial  of  the  action. 

D.  Stephens,  for  the  defendants.— The  judge  of  the 
Admiralty  Division,  being  a  judge  of  the  High  Ooivt, 
has  power  to  try  ti&e  counterclaim :  sections  16  and 
24,  sub-section  3,  of  the  Judicature  Act,  1873.  Nor 
will  the  trial  of  the  counterclaim  embwrass  or  delay 
the  fair  trial  of  the  action.  The  plaintiffs  have  no 
right  to  have  the  daim  tried  with  nautical  assessors. 
In  salvage  and  collision  cases  the  judge  has  a  discMre- 
tion  to  allow  a  jury.  The  difficulties  of  navigation 
which  were  the  cause  of  the  salvage  services  arose 
from  the  delay  in  loading  the  ship — ^that  is,  arose  from 
a  breach  of  the  charter-party.  The  facts,  therefore, 
are  the  same  both  on  the  daim  and  on  the  counter- 
daim.  The  only  difficulty  the  learned  judge  felt  was 
whether,  as  the  plaintiffii,  who  were  foreigners  resi- 
dent abroad,  could  not  have  been  served  with  a  writ 
or  notice  of  a  writ,  thev  could  be  sued  by  way  of 
counterdaim.  That  difficulty  was  removed  by  the 
case  of  Qriendthoven  v.  Hamiyn  ds  Co, 

OoLLnrs,  M.B.— This  is  an  appeal  from  Barnes,  J., 
refusing  to  strike  out  a  counterclaim.  The  action  is 
brought  by  the  owners,  master,  and  crew  of  the 
steamship  Oscar  Dickson,  the  owners  being  foreigners 
resident  out  of  the  jurisdiction.  The  defendsnts,  the 
owners  of  The  Cheapside,  put  in  a  defence  to  the 
claim,  and  also  counterdaimed  against  the  owners  of 
The  Oscar  Dickson,  as  charterers,  for  damages  for 
dday  in  loading  the  defendants*  vessel  That  cross- 
claim  was  a  claim  in  personam  and  not  in  rem.  The 
plaintiffii  apply  to  have  the  counterclaim  struck  out, 
and  they  do  so  upon  two  grounds.  In  the  first  place 
they  say  that  the  Admiralty  Division  has  no  jurisdic- 
tion to  entertain  such  a  daim.  But  the  judge  of  the 
Admiralty  Division  is  a  j  udge  of  the  Hiffh  Ooi^  and  as 
such  he  has  all  the  jurisdiction  of  a  juc^  of  the  Hisfh 
Oourt,  and  has  therefore  jurisdiction  to  try  the 
counterdaim.  Whether  he  will  exerdse  that  juris- 
diction is  a  matter  within  his  discretion,  subject  to  an 
appeal  to  this  court  This  brings  me  to  the  second 
ground— namdy,  that  to  try  the  counterdaim  will 
embarrass  ordela^  the  fair  trial  of  the  action.  In 
the  present  case  a  judge  of  great  experience  has  come 
to  the  condusion  that  he  would  be  enabled  to  do  full 
justioe  if  he  tried  the  daim  and  counterclaim  in  the 
same  action,  seeing  that  the  plaintiffii  are  foreigners 
resident  out  of  the  jurisdiction  and  that  there  would 
thus  be  a  diffiUmlty  in  serving  them  with  a  writ  or 
notice  of  a  writ  in  an  aotion.  The  defendaati  desire 
to  avail  themsdves,  as  they  are  entitled  to  dOt  of  the 
fact  that  the  plaintiffs  have  brought  the  action  here, 
and  the  learned  judge,  founding  himself  upon  tiie 
case  of  (Mendthoven  v.  Hamiyn  &  Co.,  and  upon  the 
reasoning  so  cogently  expressed  by  Lord  Coleridse  in 
that  case,  came  to  tiie  condusion  that  he  wouKI  be 
justified  in  exerdsing  his  discretion  in  allowing  the 
counterdaim  to  be  tried  in  the  action.  In  the  j^ resent 
esse  there  is  no  such  difficulty  as  there  was  in  The 
Germanic,  which  was  an  action  in  rem  tor  damases 
by  collision,  because  in  that  case,  if  the  plaintiffs 
had  been  allowed  to  add  the  pilot  as  a  defendant 
and  proceed  against  him  in  personam,  the  question  of 
contributorv  negligence  would  have  arisen  and  a 
different  rule  of  damage  would  have  to  be  applied 
as  agaiost  the  ship  and  as  against  the  pilot,  the 
Admiralty  and  common  law  staMards  being  different. 
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GOITBT  OF  ApFXAX.. 


There  wai  alio  the  complie&tiou  of  a  jury  iti  the  oaae 
of  the  pilot  and  the  ordinary  method  of  trial  in  tbe 
Admiralty  Dlvistoti  in  tbe  ci»e  of  the  ihip.  Iti  ih^ 
present  case  there  is  no  luoh  complicatiaQ.  There  ii 
no  queation  of  negligeiice  or  contributory  negligence. 
So  MBO  a«  to  a  jury.  The  defendaiitt  may  apply  that 
the  counterclaim  be  tried  with  a  jury,  aud  if  the 
judge  think  a  that  a  judge  and  jury  are  the  proper 
tribungJ  to  try  it^  he  has  a  diacretion,  if  he  choases  to 
exerdse  it^  to  try  the  whole  case  with  a  jury.  The 
elements  of  difficulty  which  were  preeeot  in  Tht 
Germanic  do  not  eiiat  iu  the  present  case.  The 
learned  judge  has  e^terdaed  a  souud  discretioui  and 
the  AppOAl  must  be  dismissed^ 

STmLiNGj  L.J.— I  agree, 

Appmi  dtBTnissed, 

Solicitors  for  the  pUintL^s,   Trimhff  CapmHt  it  Co, 

Solicitors  for  the  defendants,  Ilolmnin,  Blrdwood^ 


From  Cbao*  Div,  J 

(Vaughan  WilliamB,  Burner,  and  [      June  23,  1904. 
Go£eiit- Hardy,  L.JJ«}  ) 

In  r«  POOLE  AND  OLAEKK*i  CONTRAOT,   {a.) 

F«i<for  and  purchaser— Purchase  of  freehoida  iubject  to 
rcitridive  €OvmanU  —  CovenanU  for  itidtmnit^  Itf 
purchatmrt, 

Oft  a  purchttie  of  freehold  land  siihjsct  to  restrictive 
Mwenanif,  the  vendor  haviufj  covenanted  loith  his  vendor 
to  perform  and  oherve  those  i^wetianta  mid  to  tndemnifif 
hii  vendor f  the  purchaser  ought  to  etUer  into  a  aimilar 
eoffmrnni  with  hit  vendor^  hut  the  covenant  ekordd  be 
prefaced  with  the  ttfords,  "  with  the  object  arid  iiitejition 
of  affm-ding  to  the  vendor ^  his  heirs^  executws^  and 
odminiBtratori,  a  ftdl  and  $ufficiimt  indemnity  in  renped 
of  the  reitrictivs  covtnanti,  but  ntit  further  or  otherwise" 

This  was  an  appeal  from  a  deoiaion  of  Et^kewich,  J. 

By  an  agreement  dated  the  lt>th  of  -Qiiy,  1903, 
and  made  between  C»  K.  Foole  of  the  one  part  and 
E,  Clarke  of  the  other  part,  it  was  agreed  that  Foole 
ahouM  sell  and  Clarke  should  purchase  the  heredita^ 
ments  described  in  the  aohe doles  thereto  and  the 
inheritance  thereof  in  fee  simple  "aabjectreipectlTely 
to  the  reatrictive  covenanta  aud  conditions  conttiaed 
in  the  iudentnrea  of  conveyance  respectively  referred  to 
in  the  Emt  schedule  hereto  "  at  the  price  of  £915, 
The  Mor^nd  schedule  comprised  a  piece  of  laud  at 
Woodaide,  Croydon,  ^'anSject  nevertheless  to  the 
reatrictive  covenants  and  oonditions  oontained  '*  in  an 
indenture  of  the  3 lit  of  August,  1837p  The  prestnt 
sammoni  waa  taken  out  by  the  purchaser  to  deter* 
mine  whether  he  was  bound  to  enter  into  any  covenant 
with  tlie  vendor  with  reference  to  the  restrictive 
covenants  contained  in  the  aaid  indenture  of  ^e  31st 
of  Angust,  1887. 

The  purchaser  maintained  that  the  property  should 
be  conveyed  to  him  subject  to  the  restrictive  ooven^ 
anta,  but  that  he  waa  not  bound  to  enter  into  any 
covenant  with  the  vendor  with  reference  thereto. 

The  vendor  iosiated  that  the  purchaeer  should 
covenant  with  him  to  observe  and  perform  the  restric- 
tive covenants  and  conditions,  so  far  as  they  related 
to  the  premises  conveyed  to  the  purchaserj  and  to 
indemnify  the  vend  or,  his  estate  and  effects  therefrom* 

Kekewich,  J.^  declared  that  the  vendor  was  not 
entitled  to  have  inserted  in  the  conveyance  a  coveoant 
by  the  purchaser  that  he  would  perform  and  observe 

(a.)  Beported  by  J*  I,  Sxielino,  Esq.,  Barriater- 
at-I^w* 


the  stipulations  in  question,  but  that  the  vendor  ' 
eotltUd  to  have  inserted  in  the  conveyance  a  covenant 
that  the  pnrchaaer  would  indemnify  the  vendor,  his 
estate  and  tffecta^  from  liability  in  respect  of  thtee 
stipulationa. 
The  vendor  appealed* 

MkJdem,  K,C*,  and  AMon  Tra*!.— The  vendor  is 
eutitled  to  a  complete  indemuityt  and  this  can  only  be 
obtaiaed  by  the  purchaser  entering  iuto  a  covenant 
to  perform  aqd  observe  the  original  coveeauti  and  to 
indemnify  the  vendor  therefrom.  It  has  been  the 
universal  practice  of  conveyancsrs  to  insert  a  covenant 
in  this  form  I  [They  cited  Staines  v.  MorrU^  IV.  *  B* 
8 ;  Moxhatf  v.  Indermcki  1  De  G.  &  Soi.  708  j  Luket/  v. 
//%*r  a  W.  fi,  'iOO.  24  LJ.  Ch.  495,]  [BOUEH.  LX*- 
Would  you  object  to  prefacing  the  covenant  to  observe 
and  perform  the  restrictive  covenants  and  to  indenwiify 
the  vendor  with  the  words  *'  with  the  object  and 
intention  of  affording  to  [the  vendor]  his  heirs, 
executors,  and  ad  minis  tratorst  a  fall  aufficieat 
indemnity  in  respect  of  [the  restrictive  covenants]  but 
not  further  or  otherwise  "  ?]  The  vendor  would  not 
object  to  that. 

P.  O,  Laiorence,  K.C,  and  S.  P.  Batkr,  for  the 
plaintiff, --The  purchaser  will  accept  the  covenant 
with  that  preface*  [Roher,  LlJ,—I  think  th« 
covenant  with  this  preface  will  aufficiently  protect 
the  vendor,  and  he  will  not  be  able  to  obtain  an 
injunction  to  restrain  a  breach  of  covenant  in  any 
caae  iu  which  the  original  covenantee  does  not 
complain.] 

YAtTQUAif  Williams,  L  J.— I  think  there  ought  to 
be  n>  costs  on  either  side  io  either  court,  I  wish  to 
add  that  the  practice  of  conveyancers  with  regard  to 
the  covenant  to  be  entered  into  by  an  assignee  of 
le>iaeholds  muat  stand  unaltered,  and  there  is  nothing 
in  out  judgment  which  wo^d  render  it  neceasary  to 
iutcoduce  into  the  covenant  any  other  worda^  but»  in 
my  opinion,  even  iu  that  case  the  covenant  ought  to 
receive  the  aame  couatmotion  as  if  It  had  been 
prefaced  with  the  words  which  we  have  suggeitad  in 
the  present  cafle« 

Hosier  and  Cozens- Habbt,  L.  JJi,  concurred* 

Salic  it  ora,  MoniaguM  Per  Mm ;  Noon  <t  CZnHpt, 


Maruh  111  1^1  ^^l 
May  n,  lafM. 


From  K,  B*  Div* 
(Vaughan  Williams,  Stirling,  and  | 
OoEens-Hardy,  L*JJ.) 

In  re  Eeis. 
E3£  parte  Olouoh,  (a.) 

BanJ^^ptcy  —  Act  of  hankrupicif  —  Notice  to  BMk 
Exchange  creditors  to  dmt  £Jcco««f — Marriage  eM§' 
mmi—Coveniant  to  settle  all  after 'O^uiretl  properUf 
ejccfpt  hu^iness  asseU^^  Fraud  against  crmii&rs— 
VayuentiS—Liahility-^Meleaie  hg  diacharge  in  hank' 
Titpicg^AisignTnent  of  furniture — Bills  *>/  Stile  Act^ 
1S78  (41  *tr  i2  Vict,  f,  .54),  a.  i—Bankntj^cy  Aei^ 
lum  (32  ^  33  ri€t  c.  71),  S6.  12,  31,  and  ¥J—Bank' 
ruptct/  Actt  1883  (46  iCr  4T  Vict.  t.  52),  a«.  47  and  la 

A  staUment  bg  a  debtor  tftat  he  is  wmble  to  pag  his 
deht$  in  ftdl  is  not  an  act  tf  Imnhruptcg^  unites  U 
amotmta  to  a  state^nent  thai  he  intends  tft  tteat  with  his 
cralitora  as  a  hodg*  Permiasion  given  hy  a  debior  io  meh 
of  hi  a  Stocle  Exchange  creditors  individu/aUg  to  do§e  his 
account  at  once  docs  not  amount  to  such  n  i 

Decision  a/ Wright,  J.  (52  IV.  R,  302).  \ 

(a«)  Reported  by  J.  I.  StOLLura,  Esq.,  Barmtor- 
at-Law. 
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In  bb  Bbis. 


A  covenant  by  a  hmband  in  a^aetUement,  made  in  con- 
eideration  of  marriage^  to  ietUe  all  hie  after-acquired 
property  except  hmnesB  <M$€t$  is  not  fraudulent  and  void 
ae  agaimi  creditors  under  13  Eliz.  c.  5,  nor  is  it  too 
vague  and  uncertain  to  be  enforced.  Such  a  covenant, 
for  a  breach  of  which  specific  performance  would  be  an 
anpropriaie  remedy,  is  not  barred  on  the  covenantor 
(Aiaining  his  discharge  from  bankruptcy. 

An  assignment  of  personal  chaUels  in  pursuance  of 
euch  a  covenant,  is  a  marriage  settlement  vnthin  the  excep- 
tion contained  in  section  4  of  the  Bills  of  Sale  Act,  1878, 
and  does  not  require  registration  as  a  bUl  of  sale. 

This  WM  an  appeal  against  the  deoiBion  of  Wright, 
J.  (repotted  52  W.  B.  302). 

By  an  mdentnre  of  setUement  dated  the  9th  of 
September,  1879,  executed  apon  and  in  consideration 
of  the  marriage  of  the  debtor,  "  a  banker  and  bnllion 
merchant,"  with  his  wife,  the  debtor  settled  certain 
property  on  his  wife  and  children,  and  the  debtor 
thereby  ooTenanted  to  convey  to  the  trastees  all  his 
after-acqmred  real  and  personal  property,  except 
business  assets,  to  be  held  by  the  trustees  upon  trusts 
in  favour  of  his  wife  and  the  children  of  the  marriage. 

The  debtor  was  adjudicated  bankrupt  on  the  6th  of 
September,  1880,  and  obtained  his  discharge  on  the 
22nd  of  October,  1882.  The  trustees  of  the  settle- 
ment lodged  no  proof  under  this  bankruptcy  in 
respect  of  the  covenant  contained  in  the  settlement. 

Li  1894  the  debtor  engaged  in  the  businei  s  of  an 
ontdde  stockbroker,  and  by  1901  his  profits  exceeded 
£50,000,. and  he  then  invested  some  £17,000  in  pur- 
ohasinff  and  furnishing  a  freehold  house,  iu  which  he 
residea  with  his  wife  and  family.  In  April  and 
May,  1903,  he  got  into  monetary  difficulties,  and  on 
the  26th  of  May  it  was  alleged  that  he  oommitted  an 
act  of  bsnkruptcy  by  giving  notice  to  his  creditors 
of  suspension  of  payment  under  the  Bankruptcy  Act, 
1883,  s.  4  (A). 

The  29th  of  May,  1903,  was  pay  day  on  the 
Stock  Bxchange,  and  on  the  26th  of  ^y  the  debtor's 
■olioitor  saw  two  of  his  largest  Stock  Bxchaoge 
creditors,  Messrs.  Lumsden  and  Hart,  and  by  the 
debtor's  authority  informed  them  that  the  debtor 
would  have  difficulties  in  meeting  his  liabilities  on 

Say  dav»  and  that  they  were  at  lib^ty  if  they  thought 
t  to  dose  his  accounts.  They  agreed  to  a^  them- 
selves of  this  permission,  but  one  of  them  said  that 
if  there  were  any  other  Stock  Exchange  creditors 
they  ought  to  have  the  same  liberty,  and  this  sugges- 
tion was  carried  out,  a  like  permission  being  given  to 
the  other  Stock  Bxchange  creditors.  There  were 
other  creditors  of  the  debtor  besides  his  Stock 
Bxchange  creditors  to  whom  no  reference  was  made 
and  no  communication  siven.  Bach  broker  acted 
for  himself  in  closing  the  debtor's  accounts,  and  each 
brought  an  action  agaiost  him  and  recovered  judg- 
ment for  the  amount  due  to  him. 

On  the  10th  of  June,  1903,  in  pursuance  of  a 
written  notice  served  on  him  by  the  trustees  on  the 
23rd  of  May,  the  debtor  executed  two  deeds 
respectively  convening  the  house  and  assigniog  the 
foniiture  to  the  trustees  of  the  settlement,  the  assign- 
ment of  the  furniture  not  being  registered  under  the 
Bills  of  Sale  Act,  1878.  On  the  22nd  of  June,  1903, 
a  judgment  was  recovered  againsthim  in  an  action  by 
one  of  his  Stock  Bzchanse  creditors  commenced  on 
the  29th  of  May.  On  the  14th  of  July  a  receiving 
order  was  made  against  him,  the  act  of  bankruptcy 
being  non-compliance  with  a  bankruptcy  notice 
founded  on  the  judgment,  and  on  the  23rd  of  July 
he  was  adjudicated  bankrupt. 

The  tmstee.in  the  present  bankruptcy  claimed  the  j 
house  and  fmuture  on  various  p^rounds,  of  which 
Wri^t,  J.»  only  considered  one,  smce  he  held  that  an  \ 


act  of  bankruptcy  had  been  committed  by  the  bank- 
rapt  on  the  26th  of  May,  and  that  he  became  bank- 
rupt within  the  meaning  of  section  47,  sub-section  2, 
on  that  day,  and  that  therefore  the  two  deeds  of  the 
10th  of  June  were  void  as  against  the  trustee  in 
bankruptcy  under  that  section ;  and  on  this  view  it 
became  unnecessary  for  him  to  go  into  the  other 
points. 

The  bankrupt  appealed. 

The  foUowmg  provisions  of  tiie  Bankruptcy  Act, 
1883,  and  the  Bankruptcy  Act,  1869,  were  referred  to 
in  the  arguments  and  judgments  of  the  Oourt  of 
Appeal: 

The  Bankruptcy  Act,  1883,  s.  4,  sub-section  1: 
''A  debtor  commits  an  act  of  bankruptcy  •  •  . 
{h)  if  the  debtor  gives  notice  to  any  of  his  creditors 
that  he  has  suspended,  or  that  he  is  about  to  suspend, 
payment  of  his  debts." 

Section  43 :  <*  The  bankruptcy  of  a  debtor  •  •  , 
shall  be  deemed  to  have  relation  back  to,  and  to  com- 
mence at,  the  time  of  the  act  of  bankruptcy  being 
conmiitted  on  which  a  receiving  order  is  made  against 
him,  or  if  the  bankrupt  is  proved  to  have  committed 
more  acts  of  bankruptcy  wan  one,  to  have  relation 
back  to,  and  to  commence  at,  the  time  of  the  first  of 
the  acts  of  bankruptcy  proved  to  have  been  com- 
mitted by  the  bankrupt  within  three  months  next 
preceding  tiie  date  of  the  presentation  of  the 
bankruptcy  petition." 

Section  44  describes  the  property  of  the  bankrupt 
divisible  amongst  his  creditors. 

Section  45,  sub-section  1,  restricts  the  riffht  of  an 
execution  creditor,  "unless  he  has  completed  the 
execution  or  attachment  before  the  date  of  the 
receiving  order,  and  before  notice  of  the  presentation 
of  any  bankrupU^  petition  l^  or  against  the  debtor, 
or  of  the  commission  of  any  available  act  of  bank- 
ruptcy by  the  debtor." 

Section  46  deals  with  the  duties  of  the  sheriff  as  to 
goods  taken  in  execution. 

Section  47»  sub-seotion  1:  "Any  settlement  of 
property  not  being  a  settlement  made  before  and  in 
consideration  of  marriage,  or  made  in  favour  of  a 
purchaser  or  incumbrancer  in  good  faith  and  for 
valuable  consideration,  or  a  settlement  made  on  or  for 
the  wife  or  children  of  the  settlor  of  property  which 
has  accrued  to  the  settlor  »Eter  marriage  in  right  of 
his  wife,  shall,  if  thesettlor  becomes  bankrupt  within 
two  years  after  the  date  of  tiie  settlement,  be  v<nd 
against  the  trustee  in  bankruptcy,  and  shall,  if  the 
settlor  becomes  bankrupt  at  any  subsequent  time 
within  ten  years  after  the  date  of  the  setflement,  be 
void  against  the  trustee  in  the  bankruptcy,  unless  the 
parties  claiming  under  the  settlement  can  prove  that 
the  settlor  was  at  the  time  of  making  the  settlement 
able  to  pay  all  his  debts  without  the  aid  of  the 
property  comprised  in  the  settlement,  and  that  the 
mt^est  of  the  settlor  m  such  property  had  passed  to  the 
trustee  of  such  settlement  on  the  execution  thereof." 
Sub-section  2 :  "  Any  covenant  or  contract  made  in 
consideration  of  marriage,  for  the  future  settlement 
on  or  for  the  settlor's  wife  or  children  of  any  money 
or  property  wherein  he  had  not  at  the  date  of  his 
marriage  any  estate  or  interest,  whether  vested  or 
contingent  in  possession  or  remainder,  and  not  being 
proper^  or  money  of  or  in  right  of  his  wife,  shall,  on 
his  becoming  bankrupt  before  the  money  or  property 
has  been  actually  transferred  or  paid  pursuant  to  the 
contract  or  covenant,  be  void  against  the  trustee  in 
the  bai^ruptcy." 

Section  48  avoids  certain  preferential  conveyances, 
transfers,  charges,  payments,  obligations,  and  pro- 
ceedings if  the  person  is  adiudged  bankrupt  on  a 
bankruptcy  petition  presented  within  three  months 
after  the  date  thereof. 
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OOUBT  OF  APPIAL. 


In  si  Bus. 


OOXTBT  OF  ApPBAL. 


Section  49  :  *'  Sabjeot  to  the  foregoiog  provisioiif  of 
this  Aot  with  respeot  to  the  eflbot  of  baokniptoy  on  an 
execution  or  attachment  and  with  respect  to  the  avoid- 
ance of  certain  settlements  and  preferences,  nothing  in 
this  Aot  shall  invalidate  in  the  case  of  a  bankrupt^ — 
(a)  any  payment  by  the  bankropt  to  any  of  his 
credited ;  (6)  any  paymcDt  or  delivery  to  tiie  bank- 
rapt;  (c)  any  conveyance  or  assignment  by  the 
bankrupt  for  valuable  consideration;  (<2)  any  contract, 
dealinff ,  or  transaction  by  or  with  the  bankrupt  for 
valuable  consideration." 

Bankruptcy  Aot,  1869,  s.  12:  «  Where  a  debtor 
shall  be  adjudicated  a  bankrupt,  no  creditor  to  whom 
*  the  bankrupt  is  indebted  in  respect  of  any  debt  prov- 
able in  the  bankruptcy  shall  have  any  remedy  against 
the  property  or  person  of  the  bankrupt  in  resect  of 
such  debt  except  in  manner  directed  by  this  Act. ..." 

Section  31 :  '*  Demands  in  the  nature  of  unliquidated 
dam«iges  arising  otherwise  than  by  reawn  of  a  con- 
tract or  promise  shall  not  be  provat>le  in  bankruptcy, 
and  no  person  having  notice  of  any  aot  of  bankruptcy 
available  for  adjudication  against  the  btnkrapt  shaU 
prove  for  any  debt  or  liabili^  contracted  by  the  bank- 
rupt subsequently  to  the  date  of  his  so  having  notice. 
Save  as  aforesaid,  all  debts  and  liabilities,  present 
or  future,  certain  or  contingent,  to  which  the  bank- 
rupt is  subject  at  the  date  of  ike  order  of  adjudica- 
tum,  or  to  which  he  may  become  subject  during  the 
continuance  of  the  bankruptcy  by  reason  of  any 
obligation  incurred  previously  to  the  date  of  the  order 
of  adjudication,  shaU  be  deemed  to  be  debts  provable 
in  bankruptcy,  and  may  be  proved  in  the  prescribed 
manner  before  the  trustee  in  the  bankruptcy.  .  .  . 
*  Liability  *  shall,  for  the  purposes  of  this  Act,  include 
anv  compensation  for  work  or  labour  done,  any 
obligation  or  possibility  of  an  obligation  to  pay  money 
or  money's  worth  on  the  breach  of  any  expreis  or 
im^ed  covenant,  contract,  agreement,  or  under- 
talnng,  whether  such  breach  does  or  does  not  occur, 
or  is  or  is  not  likely  to  occur  or  capable  of  occurring 
before  the  dose  of  the  bankruptcy,  and  generally  it 
shall  include  any  express  or  implied  engagement, 
agreement,  or  undertaking,  to  pay,  or  capable  of 
rmlting  in  the  payment  of  money  or  money's  worth, 
whether  such  payment  be  as  respects  amount  fixed  or 
unliquidated;  as  respects  time  present  or  future, 
certun,  or  dependent  on  any  one  contingency  or  on 
two  or  more  contingencies ;  as  to  mode  of  valuation 
capable  of  bein^  ascertained  by  fixed  rules,  or  assess- 
able only  by  a  jury,  or  as  a  matter  of  opinion.'* 

Section  49:  **An  order  of  discharge  shall  not 
release  the  bankrupt  from  any  debt  or  liability 
incurred  by  means  of  any  fraud  or  breach  of  trust, 
nor  from  any  debt  or  liability  whereof  he  has  obtained 
forbearance  l^  any  fraud,  bat  it  shall  release  the 
bankrupt  from  all  other  debts  provable  under  the 
bankruptcy,"  with  certain  exceptions  in  favour  of  the 
Grown  ana  public  revenue. 

Sorridge,  K.C.t  and  Muir  Mackenzie,  for  the 
appellant,  the  baiJmipt. 

Beed,  K.C.,  A.  J,  David,  and  Adier,  iot  the 
respondent. 

Borridge,  K.C,  replied. 

The  following  cases  were  cited  in  the  course  of  the 
argument:  Crook  v.  M(yrley,  [1891]  A.  C.  316,  40 
W.  B.  Dig.  15 ;  HiWe  Truitee  v.  Bowland$,  [1896]  2 
a  B.  124,  44  W.  B.  Dig.  \2;  Inre  ScoU.  44  W.  B.  687, 
[1896]  1  Q.  B.  619 ;  Davie  v.  Howard,  24  Q.  B.  D.  691, 
38  W.  B.  Dig.  169;  In  re  Miller,  49  W.  B.  66,  [1901] 
1  Q.  B.  51;  In  re  MendeUeohn,  [1903]  1KB.  216,  51 
W.  B.  Dig.  15S;  Inre  Turner,  Ex  parte  AUwater,  25 
W.  B.  328,  6  Ch.  D.  27 ;  Stein  v.  Pope,  60  W.  B.  374, 
[1902]  1  E.  B.  596;  FavxM  v.  Feame^  6  Q.  B.  20; 


Smith  V.  Topping,  5  B.  &  Ad.  674;  Lyim.  v.  Wddon, 
2  Bmg.  334 ;  Inre  Lamb,  56  L. T.  817,  35  W. B.  Dig. 
13 ;  Inre  Simoneon,  [1894]  1  Q. B.  433,  42  W. B. Dig. 
6 ;  Inre Friedlander,  Ex  parte  Oaetler,  33  W.  B.  126, 
13  a  B.  D.  471 ;  Keuan  v.  Crawfwrd,  ^6  W.  B. 
49.  6  Oh.  D.  29;  Colomhine  v.  Penhall,  1  W.  B.  272, 
1  Sm.  ft  O.  228;  In  re  MacBumie,  1  De  G.  M.  ft  G. 
441 ;  In  re  Bdland,  Ex  parte  Clint,  22  W.  B.  152, 
L.  B.  17  Bq.  115 ;  In  re  Pennington,  59  L.  T.  774 ; 
Frazer  v.  Thompeon,  7  W.  B.  607,  1  Giff.  49; 
Collyer  v.  Isaace,  30  W.  B.  70.  19  Oh.  D.  342; 
Hardy  v.  FothergiU,  37  W.  B.  177,  13  A.  0.  351 ;  In 
re  BaJtey,  Ex  parte  Neal,  28  W.  B.  875,  14  Oh.  D.  679; 
Bobinion  v.  Ommaney,  31  W.  B.  625,  23  Oh.  D.  285 ; 
Tailby  v.  Official  Beceiver,  .37  W.  B.  613,  13  App.  0«s. 
253 ;  In  re  Carter  and  Kinderdine*a  Contract,  45  W.  B. 
484.  [1897]  I  Oh.  776;  In  re  Brail,  ExparU  Norton, 
41  W.  B.  623,  [1893]  2  Q.  B.  381 ;  In  re  Clarke, 
Coombe  v.  Carter,  36  W.  B.  293,  36  Oh.  D.  348 ;  /n  re 
D*Epineul,  Tadman  v.  lyEpinetd^SO  W.  B.  702.  20 
Ch.  D.  768 ;  Belding  v.  Bead,  13  W.  B.  867,  3  H.  ft  0. 
966  ;  ClemenU  v.  MaUhewa,  11  Q.  B.  D.  808,  31  W.  B. 
Dig.  23;  Holroyd  v.  MarshaU,  11  W.  B.  171,  10 
H.  L.  0.  191 ;  Campion  v.  Cotton,  17  Yes.  283a ; 
Hardey  v.  Green,  12  Beav.  182 ;  Bamaay  v.  Margrett^ 
[1894]  2Q.  B.  18,  42  W.  B.  Dig.  10;  In  re  Batter- 
thwaite,  16  B.  242 ;  In  re  Bamford,  Ex  parte  Oamee, 
27  W.  B.  744,  12  Oh.  D.  314 ;  In  re  Holland,  Oregg  v. 
Holland,  50  W.  B.  676,  [1902]  2  Oh.  960  ;  In  re 
Turcan,  37  W.  B.  70,  40  Oh.  D.  6  ;  Leuns  v.  Maddocke, 
8  Ves.  150, 17  Ves.  48 ;  /ti  r«  Tonniee,  Ex  parte  Biehop, 
21  W.  B.  716,  L.  B.  8  Oh.  718 ;  Wenman  v.  Lyon,  39 
W.  B.  519,  [1891]  2  Q.  B.  192 ;  Courder  v.  Bardili,  27 
Solicitors'  Joxibnal,  276 ;  BuckweU  v.  Norman,  46 
W.  B.  339,  [1898]  1  Q.  B.  622 ;  Seaton  v.  Deerhurst, 
43  W.  B.  486,  [1896]  1  a  B.  863. 

Cur,  adv.  vuU. 

May  17.*The  judgments  of  the  court  were 
delivwed  in  the  following  order : 

Oozens-Hau)Y.  L.J.— This  is  an  appeal  from  the 
order  of  Wright,  J.,  dedsring  certain  dbeds  exe<mted 
by  the  bankrupt  in  June,  1903,  pursuant  to  a  covenant 
contained  in  his  marriage  setUemeut  of  1879,  void 
under  section  47,  sub-section  2,  of  the  Bankruptcy 
Act,  1883,  as  against  the  trustee,  oa  the  ground  that 
he  had  *'  become  bankrupt  '* — that  is,  had  committed 
an  act  of  bankruptcy— on  the  26th  of  May.  The  aot 
of  bankruptcy  raied  on  was  that  Mr.  Beis  on  that 
day  gave  notice  to  his  Stock  Exchange  creditors  that 
he  had  suspended,  or  that  he  was  about  to  suspend, 
payment  of  his  debts :  see  section  4,  sub-section  1  {h), 
of  the  Bankruptcy  Act,  1883. 

Now  the  meaninff  of  that  sub-section  has  been  fully 
explained  by  Yau^an  Williams.  L. J.,  in  two  cases : 
In  re  Scoit,  Ex  parte  Scott,  and  HUTe  Trustee  v.  Bow- 
lands.  Tlie  result  of  the  authorities  is  that  a  state- 
ment by  a  debtor  that  he  is  unable  to  pay  his  deto  in 
full  is  not  by  itself  an  aot  of  bankruptcy,  sJ^oug^  it 
may  be  such  if  it  amounts  to  a  statement  that  be 
intends  to  deal  with  his  creditors  in  a  body. 

The  transaction  of  the  26th  of  May  does  not,  in  my 
opinion,  fall  within  this  category.  Mr.  Bsts  and  his 
solicitor  srave  each  of  his  Stock  Exchange  creditors 
individuaUy  permission  at  once  to  dose  his  account, 
which  they  could  not  have  done  without  sudi  permis- 
sion. Each  broker  acted  for  himself ;  each  nought 
an  action  for  the  balance  due.  I  cannot  regard  this 
as  falling  within  the  sub-seotion.  Tiiis  was  the  only 
point  on  which  Wright,  J.,  gave  a  decision,  althou|^ 
various  other  pointe  were  argued  before  him  upon 
which  it  was  not  necessary  for  him  to  express  an 
opinion.  But,  as  we  are  diffarin^  from  the  learned 
judge,  the  respondents  have  rehed  before  us  upon 
pother  grounds. 
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It  IB  urged  that  the  coyenant  by  the  hiiBband  in  the 
marriage  settlement  of  1879  was  first  void  nnder  the 
statute  of  Elizabeth  against  creditors— 13  Bliz.  c.  5 ; 
seoondly,  that  it  was  so  vague  and  general  Uiat  the 
court  ought  to  decline  to  grant  spsafio  performance 
of  it ;  and  thirdly,  that  it  was  released  by  the  bank- 
ruptcy of  the  husband  in  1880,  with  the  result  that 
the  deeds  of  the  10th  of  June,  1903,  were  volantary, 
and  therefore  void  under  section  47,  sub -section  1,  of 
the  Bankruptcy  Act,  1883. 

In  order  to  succeed  upon  the  first  contention— that 
is,  that  the  deeds  were  Toid  under  the  13  Eb'z.  c.  5 
against  creditors— it  is  necessury  to  show  that  the 
wife  was  party  or  privy  to  the  fraud.  Of  this  there 
is,  and  can  be,  no  direct  evidence.  But  it  is  urged 
that  the  deed  itself  to  which  she  was  a  party  is  of  such 
nature  that  it  cannot  be  deemed  other  than  a  fraudu- 
lent deed.  The  decision  of  Chief  Judge  Bacon  in 
In  re  OlirU^  Ex  parte  Bolland,  undoubtedly  supports 
this  view.  But  m  my  opinion  that  decision  is  incon- 
sistent with  a  line  of  authorities  of  w\dclkHardey  v. 
Oreen  need  alone  be  referred  to.  The  judgment  of 
Lord  Langdale  in  that  case  seems  to  me  to  establish 
tiiat  such  a  covenant  is  not  on  the  face  of  it  frauda- 
lent.  Then  as  to  the  next  point,  that  the  covenant  is 
10  vague  and  general  that  the  court  ought  to  decline 
to  grant  specific  performance  of  it,  I  t^nk  the  hus- 
hind's  covenant  is  not  too  vague  and  general  to  be 
enforced.  Lord  Etdon  in  Leuns  v.  Maddodcs  held  that 
soch  a  covenant  on  construction  must  attach  to  and 
affect  capital  only,  and  not  income,  unless  *'  laid  up 
as  capitia,"  and  that  the  court  ought  to  give  effect  to 
the  covenant.  Hardey  v.  Qreen  is  to  the  same  e£fect. 
As  to  the  third  point,  that  the  covenant  was  released 
by  the  bankruptcy  of  the  husband  in  1880  with  the 
result  that  the  deeds  of  June,  1903,  were  voluntuy. 
and  therefore  void  under  section  47,  sub-section  1,  I 
think  this  objection  cannot  prevaiL  When  once  it 
has  been  dedded  that  the  covenant  is  one  of  whidi 

rsfio  performance  can  be  obtained,  it  follows  that 
right  to  specific  performance  is  not  barred  by  the 
bankruptoy.  The  covenant  was  not  ancillary  to  a 
debt  wmc^  was  released  by  the  bankruptcy,  and 
there  is  no  evidence  of  any  breach  of  the  covenant 
before  the  bankruptcy  was  dosed.  There  is  nothing 
in  Hardy  t.  Fother^U  which  justifies  the  respondent's 
contention  upon  tms  point.  Lastiy,  an  objection  was 
taken  to  the  assignment  of  the  fumitue  on  the 
ground  that  the  d^d  was  not  restored  as  a  bill  of 
^  sale,  and  that  the  furniture  remained  in  the  apparent 
ownership  of  the  bankrupt.  The  only  act  of  oank- 
ruptcy  which  can  be  relied  on  was  on  the  29th  of 
of  June,  and  that  is  the  date  to  which  the  titie  of  the 
trustee  relates.  Now,  a  marriage  setUement  is  not  a 
bill  of  sale  within  the  definition  of  the  Bills  of  Sale 
Acts,  and  it  is  urged  by  counsel  for  the  appellants 
that  the  furniture  was  bound  in  equity  by  the 
covenant  in  the  marriage  setUement  of  1879,  which 
did  not  require  registration,  and  that  the  deed  of 
the  lOth  of  June  was  onlv  for  the  purpose  of 
completing  the  legal  titie  by  means  of  an  actual 
transfer  of  the  property.  There  has  not  been 
any  transfer  of  the  furniture  by  delivery  to  the 
trustees.  They  must  rely  upon  the  deed  of  the 
10th  of  June,  1903,  as  transferring  the  property  to 
them.  The  question  arises  whether  that  deed  is  a 
"  marriage  settlement "  within  the  exception  in  sec- 
tion 4  of  the  Bills  of  Sale  Act,  1878,  or  is  an  absolute 
assignment  of  personal  chattels  within  the  meaning 
<d  section  8  of  tSiat  Act,  which  cannot  be  the  founda- 
tion of  a  titie  as  asainst  the  trustee  in  bankruptcy. 
How,  the  deed  of  the  10th  of  June  may,  I  think,  be 
fibly  regarded  as  forming  nart  of  the  marriage 
settlement  It  was  executed  in  pursuance  of  a 
covenant  in  the  deed  of  1^79,  and  was  in  the  nature^ 


of  a  further  assurance.  A  post-nuptial  settiement 
executed  in  pursuance  of  an  ante-nuptial  deed  falls 
within  the  term  "  marriage  settiement "  in  the 
Bills  of  Sale  Act.  This  is  the  condusion  at  which 
I  should  have  arrived  apart  from  authority,  and  it 
accords  with  the  view  tsKen  by  tha  Court  of  Appeal 
in  the  case  of  Courcier  v.  Bardili,  a  note  of  which  is 
found  in  the  Souoitobs'  Journal  for  1883,  but 
which  is  not  fully  reported  anywhere  else. 

The  result  is  that,  in  my  opinion,  the  appellant 
succeeds  both  as  to  the  leasehold  house  and  as  to  the 
chattds. 

Stiruno,  L.J.— The  first  question  to  be  c:>n- 
sidered  in  this  case  is  whether  Mr.  Bds  com- 
mitted an  act  of  bankruptcy  on  the  26th  of  May, 
1903.  Wright,  J.,  finds  that  he  did,  the  act  being 
that  he  gave  notice  to  his  creditors,  or  some  of 
them,  that  he  was  about  to  suspend  payment  of 
his  debts,  that  being  an  act  of  bankruptcy  under 
section  4,  sub-section  1  {h),  of  the  Bankruptcy  Act  of 
1883.  It  is  my  misfortune  to  differ  from  the  con- 
dusion at  which  Wright,  J.,  arrived,  and  in  that 
respect  I  only  differ  from  him  on  the  questiou  of 
fact  which  he  dedded,  and  I  do  not  quarrel  with  any 
of  the  law  which  he  laid  down  ia  his  judgment  In 
considering  the  meaning  of  the  sub- section  with 
which  we  have  to  deal  particularly,  it  has  to  be  borne 
in  mind  that  by  sub-section  (/)  it  is  an  act  of  bank- 
ruptcy if  there  is  filed  in  the  court  a  declaration  of 
inability  on  the  part  of  the  debtor  to  pay  his  debts. 
These  two  sections  were  much  considered  in  the 
House  of  Lords  in  the  case  of  Crook  v.  Morley,  where 
Lord  Selbome,  in  advising  the  House,  says :  <*  It  is 
undoubtedly  possible,  that  there  might  be  a  document 
speaking  of  inability  to  pay  a  man's  debts  in  such  a 
context  and  in  such  a  manner  as  not  to  imply  *  that  he 
had  suspended,  or  that  he  was  about  to  suspend  pay- 
ment of  his  debts.'  But  on  the  other  hand  there 
might  be  a  document  of  which  the  Umguage  mig^ht 
amount  to  '  a  declaration  of  his  inability  to  pay  nis 
debts,'  which,  takinff  it  with  all  its  circumstances  and 
in  its  context,  would  practically  and  according  to  the 
common  sense  of  mankind,  be  a  '  notice  to  his  creditors 
that  he  had  suspended,  or  was  about  to  suspend  pay- 
ment of  his  debts.' "  In  the  same  case  Loni  Watson 
says :  *'  A  declaration  of  Us  inabUity  to  pay  his  debts 
maybe  made  by  a  debtor  to  one  or  more  of  his 
creditors,  in  terms  and  under  drcuuutances  which  do 
not  suggest  that  he  means  to  stop  payment  of  his 
debts  as  they  fall  due.  But  that  such  a  declaration 
may  be  couched  in  language  which  dearly  implies 
that  the  debtor  means  to  pay  nobody  in  fuU,  and  to 
place  his  assets  at  the  disposal  of  his  creditors,  does 
not  appear  to  me  to  be  doubtful."  The  result  is  that 
in  eadi  case  all  the  circumstances  must  be  looked  at ; 
and  we  have  to  find,  beyond  a  simple  dedaration  of 
inability  to  pay,  some  evidence  of  an  intention  on  the 
part  of  the  aebtor  to  suspend  payment  of  his  debts — 
that  IS  to  say,  to  abstain  from  paying  his  debts  as  they 
fall  due  at  least  for  a  time.  Now,  in  the  present  case 
Mr.  Beis  was  an  outside  broker  who  found  himself  in 
difficulties  as  to  the  settiement  which  was  to  take 
place  on  the  Stock  Exchange  at  the  end  of  May,  1903. 
Ue  consulted  a  soUdtor,  and  that  solidtor,  by  bis 
instructions,  saw  two  of  the  largest  Stock  Exchange 
creditors,  Mr.  Lumsden  and  Mr.  Hart,  on  the  25th  of 
May.  This  was  the  day  on  which  at  midday  the 
amount  which  would  have  to  be  paid  by  Mr.  Beis  at 
the  settiement  would  be  asoertained.  But  that  amount 
would  not  be  actually  payable  till  the  29th  of  May. 
The  solidtor  informed  these  two  Stock  Bxchan^ 
creditors  that  Mr.  Beis  would  have  difficulty  in 
paying  them,  they  being  large  creditors,  on  the  29th 
of  May.    He  informed  them  that  he  had  Mr.  Beis's 
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autbority  to  giTO  power,  if  tbey  saw  fit,  to  dote  th© 
aceouota  betweBQ  them  and  Mr,  Eeis  before  the  29 tb 
of  May,  a  step  which  might  be  for  the  benefit  of  the 
Stock  ExcbaDg©  creditom,  and  whicb  he  waa  wiJliog 
they  shonM  take  if  tbsy  saw  M  bo  to  do*  They 
agreed  to  avail  tbemeelvea  of  this  pflrmiagioDi  but  one 
of  them  said  to  the  eolicLtor  that  if  thera  were  any 
other  Stock  Exohanfce  creditori  they  ought  to  have 
the  eame  Uberty*  Therenpon  the  aolioitor  under- 
took to  eomm^tiioate  a  like  liberty  to  the  other 
creditors,  who  were  not  creditors  to  oeaHy  the  eamo 
extent  as  the  two  with  whom  be  waa  dealing,  indhe 
did  in  point  of  fact  communicate  with  them  they 
were  at  liberty  to  clase  their  aceounts  in  the  same 
way  as  Mr.  Lumeien  and  Mr.  Hart.  Besides  those 
Stock  Exchange  creditors  there  wer<*  otheri-— two  at 
least,  one  of  considerable  importance— namely,  Mr, 
Heie^i  bankert — and  no  reference  waa  made  as  to  any 
dealing  with  them  whatever.  In  these  circumstances 
I  am  unable  to  af^ree  with  Wright,  J.*  that  the  debtor 
did  give  notice  to  any  of  his  creditors  that  he  bad 
suspended  or  waa  about  to  suspend  payment  of  his 
debta>  OertaiDly  he  did  nothing  which  would  indi- 
oate  an  intention  on  his  part  to  place  hts  a&seti  entirely 
at  the  disposal  of  his  creditors  or  to  preclude  himself 
from  dealing  as  he  might  think  £t  with  others,  with 
whom  no  oommanicatioo  appears  to  have  been  made, 
nor  I  think  with  the  Stock  Exchange  creditors, 
Lumaden  and  Hart.  For  these  reasons  I  am  unable 
to  agr#e  with  the  Gonclasioii  of  fact  at  which  Wright^ 
J»t  arrived. 

The  next  point  which  I  have  to  consider  is  this : 
whether  Mr.  Beis  was  released  from  the  oovenant  in 
hii  marriage  settlement  by  the  preTiona  bankruptcy* 
The  marriage  settlement  waa  executed  on  the  9th  of 
Septemberi  1879*  Mr,  Eeia  became  bankrupt  io  1880, 
and  be  received  bis  discharge  in  1882.  At  that  timei 
BO  f ar  aa  appeared,  Mr»  Eels  had  not  acquired  an^ 
property  within  the  covenant  in  the  marriage  settle* 
tnent;  there  was  no  proof  by  the  trustees  of  the 
I ettlemcDt  in  the  bankruptcy.  But  it  is  said  that  the 
liability  of  Mr.  Eeia  under  ttie  covenant  was  provable 
in  the  bankruptcy,  and  conaequently  that  the  bank- 
rupt was  released  from  it  by  the  order  of  discharge* 
At  the  time  in  question  the  Bankniptcy  Act  in  force 
was  that  of  IS^9,  the  material  sections  of  which  are 
leotions  12,  31^  and  49.  The  material  provisions  of 
these  sections  were  incorporated  in  the  present  Act 
of  18S3i  Now  those  sections  were  considered  in  two 
oases — namely,  Uolfyer  t*  ImacAj  by  the  Court  of 
Appeal^  and  the  caae  of  Hardy  t.  FothergiU  in  the 
Honee  of  Lords.  In  Colly er  v*  haacs  the  case  to  be 
considered  was  one  in  which  there  wai  given  as  the 
security  for  the  debt  an  assignment  of  future  chattels* 
The  debtor  became  bankrupt*  and  after  the  bank- 
ruptcy and  the  order  of  discharge  he  acquired  chattels 
which  answered  the  description  in  the  security — bnt 
the  creditor  did  not  prove  his  debt  in  the  bankruptcy 
— and  it  was  held  that  the  security  so  far  as  affected 
hia  future  chattels  was  discharged  by  the  bankruptcy* 
It  ia  obvious  that  the  case  there  waa  entirely  di^erent 
from  the  present  case,  in  which  we  have  to  deal  with 
a  covenant  in  a  marriage  settlement  for  the  settle- 
ment of  after-acquired  projjerty.  The  Maater  of  the 
EoUs  {Sir  George  Jeaselj,  in  giving  hia  judgment  in 
thai  oase,  carefully  guards  himself  agamat  saying  that 
what  was  dedded  in  that  oase  would  apply  to  the  case 
of  a  marriage  settlement  containing  a  covenant  to 
settle  after- acquired  property,  saying  that  when  yon 
have  a  debt  and  a  covenant  to  secure  that  debt  in  a 
particular  way  it  would  he  a  strange  result  if  it  barred 
the  debt  and  not  the  ancillary  coven anti^  In  the  case 
of  Hardy  v.  FothertjHf  the  question  again  waa  of  an 
entirely  different  nature*  the  qneation  relating  to  the 
liability   of   the   ueignee    of  a   lease   lor   a   term 


of  years  who  had  o()venanted  to  indemnify 
the  leaaees  against  damages  for  breach  of  their 
covenants.  In  that  oase  it  waa  held  that  the  claim 
of  the  lessee  was  barred  under  section  49  of  the 
Bankruptcy  Act,  1869,  the  effect  of  section  31  being 
to  make  the  aaslgnce's  future  and  contingent  liability 
CQ  bis  covenant  to  indemnify  a  debt  provable  in  the 
battkruptey  unlets  an  order  of  court  declared  it  to  be 
a  Itability  to  capable  of  being  fairly  estimated.  In 
advising  the  Houieof  Lord  a  Lord  Selbome  say  a  this : 
"  There  may  be  contracts— such  for  example,  aa  a 
promise  to  marry  [not  broken),  or  a  covenant  not  to 
molest,  or  not  to  carry  on  a  particular  trade  within 
certain  limits,  &c. — which  on  a  fair  interpretation  of 
these  words  ought  to  be  excluded  as  having  a  dififer- 
ent  object  from  the  payment  of  money  in  aoy  oon- 
tingetcy  ;  although  if  they  were  broken  a  jury  might 
award  damsges  for  their  breach.  I  must  guard  my* 
self  agaiost  being  supposed  to  lay  down  any  mie 
applicable  to  cases  of  that  kind,  or  to  any  others  in 
which  an  injunction  for  specific;  performance  would  be 
the  most  proper  remedy*''  Thtse  observations  of 
Sir  G.  Jesiel  and  of  Lord  Selbome  of  course  do  not 
amount  to  decisions,  but  I  think  they  afford  guidance 
in  the  decision  of  the  present  case,  In  my  judgment, 
the  covenant  in  the  present  oase  is  one  in  which 
specific  performanoe  ib  the  appropriate  remedy,  and 
it  ought  not  to  be  held  barred  by  the  order  of  dis- 
charge io  the  first  bankruptcy* 

The  next  point  to  be  considered  is  whether  the 
c  >venant  ia  too  vague  or  too  wide  to  be  capable  of 
apecifie  performance  in  a  court  of  equity.  On  this 
we  have  the  guidance,  aa  it  appears  to  me,  of  dear 
authority.  In  the  case  o(  Lewh  v.  MaddocJut  there  was 
a  covenant  in  a  marriage  acttbment  on  the  part  of 
a  husband  that  be  would  '*by  deed  or  will  convey, 
give,  devise,  and  assure,  all  and  singular  his  ready 
money,  goods,  chattels,  personal  estate  and  effectii  to 
aud  for  the  use  and  behoof  of  him  the  said  Eioh&rd 
Mad  docks,  and  Ann,  hia  said  intended  wife,  and  the 
survivor  o!  them  for  ever,**  upon  certain  truata*  Lord 
Eidon  decreed  spectic  performance  of  that  contract 
after  the  death  of  the  husband.  The  form  of  judg- 
ment is  stated  at  the  end  of  the  report,  and  it  began 
with  a  declaration  that  the  personal  eatate  of  which 
the  hniband  waa  posse«sed  during  tbe  coverture  was 
liable  under  the  contract.  In  a  suba«qu«^nt  cise, 
Hardfij  v.  Grttn^  Lord  Lang  dale  held  that  property 
coming  to  a  husband  after  marriage  was  bound  by  a 
stipulation  contained  in  articles  executed  previoni  to 
the  marriage  *'  by  which  the  husband  and  wife  agreed 
that  all  property,  estate  and  effects,  to  which  the 
hutsbsnd  or  wife  might  thereafter  become  entitled « 
should  be  settled  to  such  use  aa  the  wife  should 
appoint,  and  in  default  on  trusts  for  the  husband,  vnit^ 
and  children/*  The  decree  gave  specific  performance 
of  the  stipulation  in  the  article  a.  These  cases  have  neTer 
been  overmled,  and  they  form  strong  authority  in 
favour  of  the  proposition  that  the  language  of  the 
covenant  with  which  we  have  to  deal  in  tbe  present 
cast?  is  not  too  vague  to  be  binding.  If  anything 
more  is  required,  I  should  desire  to  refer  to  the 
judgment  of  Bo  wen,  L,J*,  in  2n  re  Clarkt,  Coomhe  w* 
Cari^,  and  tbe  observations  of  Lord  Macnaghten 
on  that  caae  in  Tmlhy  v.  Official  R^cmtfttr* 

But  a  further  objectton  was  made  that  the  ^venant 
was  so  wide  that  it  would  be  wrong  of  the  court  to 
enforce  it,  on  the  ground  that  If  fully  carried  into 
effet^t  it  would  prevent  the  husband  from  paying  hM 
debts  and  deprive  him  of  the  means  of  aubsistenop. 
In  that  the  observations  of  Cotton,  L.  J<,  m  the  oasa 
of  In  rt  Clarke^  Cmmhe  v*  Ciirttr  and  In  rt  Ttirmn 
were  referred  to^  Now,  to  this  objection  there  appear 
to  me  two  anaweri — first  t  from  the  oovenant  in  the 
muTiage  settlement  in  the  present  case  the  buain««a 
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assets  of  the  hniband  are  expressly  excepted,  and 
that  appears  to  me  to  constitate  a  substantial  exoep- 
tton.  Secondly,  if  there  were  no  sach  exception,  it 
wonld  still  seem  to  me  that  the  same  case  of  Levm  v. 
Maddocka^  at  a  subsequent  stage,  is  an  authority  for 
holding  that  a  oovenant  is  not  to  be  construed  io  as 
to  preyent  the  husband  from  paying  his  debts  and 
msintaiaing  his  family.  Lewis  ▼.  Haddocks  came  on 
for  further  consideration,  and  in  the  courdc  of  the 
argument  Lord  Eldon  said  '*  he  could  not  adopt  the 
construction,  that  annual  produce,  for  instance, 
dividends  of  stock,  was  propeorty  acquired  during  the 
oo^erture  in  the  sense  of  this  bond,  except  only  to  the 
extent  in  which  the  husband  himself  might  think 
propar  to  lay  up  that  produce  as  capital ;  otherwise 
they  would  not  be  at  liberty  to  spend  a  shilling ;  but 
in  proridiog  for  their  maintenance  and  comfort  they 
oomd  not  go  beyond  income."  For  these  reasons 
I  think  that  effect  ought  not  to  be  given  to  this 
objection. 

Next  it  was  urged  that  the  covenant  was  void 
under  the  statute  of  Elizabeth.  As  a  general  rule  « 
marriage  settlement  cannot  be  set  a%ide  as  a  fraud  on 
creditors  of  the  husband  unless  evidence  is  given  that 
the  wife  was  patter  to  the  fraud :  see  Kevan  v.  Craw- 
ford, No  vam  evidence  was  adduced  in  the  present 
caae.  It  was  said,  however,  that  the  wife  must  be 
taken  to  have  known  the  terms  of  the  settlement,  and 
those  tcnrms  were  on  the  face  of  them,  in  the  Itnguage 
of  the  Lord  Justice  in  In  re  MacBurnie,  Ex  parte 
MacBumi^B  Trustees,  grossly  out  of  propoition  to  the 
station  and  circumstances  of  the  husband,  or  so  ex- 
travagant as  that  they  ought  to  awaken  inquiry.  I 
am  unable  to  come  to  that  conclusion.  On  this  point 
of  the  case  Hardey  v.  Qreen,  already  referred  to,  is  a 
direct  authority.  The  case  of  In  re  Clint,  Ex  parte 
BoUand,  which  was  much  relied  upon  on  behalf  of 
tha  creditors,  if  rightly  decided,  is  distioguishable, 
for  tiiere  the  covenant  extended  to  all  after-acquired 
property — ^propwty  of  the  husband ;  while  here,  ai  I 
nave  amady  pointed  out,  the  business  assets  consti- 
tate an  exception. 

Last  of  all  it  was  urged  that  there  had  been  no 
actual  transfer  pursuant  to  the  contract  before  the 
commencement  of  the  bankruptcy  under  section  47, 
sub-section  2  of  the  Bankruptcy  Act,  1883.  In  the 
present  caae  the  backrupt,  in  pursuance  of  the 
vmtten  notice  served  on  him  on  the  23rd  of  May, 
1903,  by  the  trustees  of  the  settlement  executed  on 
the  lOUi  of  June,  1903,  before  the  commencement  of 
the  banbuptcy,  two  deeds,  by  one  of  which  the 
house  was  conveyed  to  the  trustees,  and  by  the  other 
of  which  the  funiiture  in  that  house  was  assigned  to 
^em — in  both  cases  upon  the  trusts  of  the  settle- 
ment. No  question  was  raised  as  to  the  conveyance 
of  the  house  being  an  actual  transfer  sufficient  to 
prevent  t^e  operation  of  section  47,  sub-section  2,  of 
the  Act  of  1883.  But  it  is  contended  that  the  assign- 
ment of  the  furniture  is  a  bill  of  sale  withiii  the  mean- 
ing of  the  Bills  of  Sale  Act,  1878,  and  is  void  agaiost 
the  trustee  in  buikruptcy  tmder  section  8  by  reason 
of  its  not  having  been  registered  in  accordauce  with 
section  10  of  the  Act  of  1878.  To  this  it  is  answered 
that  l^  section  4  of  the  Act  of  1878  marriage  settle- 
ments are  excepted  from  the  operation  of  the  Bills  of 
CUJe  Act,  and  tliat  the  assignment  of  the  10th  of  June, 
1903,  is  a  marriage  settlement  within  the  meaning  of 
the  exception.  I  think  that  this  is  a  valid  answer  to 
the  objectioB.  Unquestionably  a  wide  meaning  has 
been  given  to  the  expression  *' marriage  settlement" 
in  thMC  Acts.  Thus  it  was  held  in  Wenman  v.  Lyon 
hy  the  Divisional  Court  and  by  the  Court  of  Appeal 
that  an  agreement  for  a  marriage  settlement  wnich 
provided  for  the  execution  by  a  subsequent  assignment 
to  trustees  of  certain   property  of  the  intended 


husband  wai  such  a  marriage  settlement,  and  was 
effectual  to  protect  the  propwty  against  the  trustee 
in  the  hu8bMid*s  bankruptcy,  although  the  agreement 
was  not  registered  and  no  assignment  to  the  trustees 
was  ever  executed.  In  Courcier  v.  Bardili,  which 
appears  to  be  only  reported  in  the  SoLioiroRS* 
JouBNAL,  it  was  also  held  by  the  Divisional  Court 
and  by  the  Court  of  Appeal  that  a  post-nuptial  settle- 
ment in  pursuance  of  an  ante-nuptial  eettlement  was 
within  the  exception  of  the  enactment  of  1878,  and 
did  not  require  registration.  In  my  opinion  the 
principle  of  these  decisions  appli«^s.  The  asiignment 
of  the  10th  of  June,  1903,  was  a  marriage  settlement 
within  the  exception  in  the  Bills  of  Sale  Act,  1878, 
and  did  not  require  registration,  and  the  objection 
foucded  upon  the  point  of  registration  appears  to  me 
to  fail.  I  think,  therefore,  the  appeal  ought  to  be 
allowed. 

Vaughak  Williams,  L.  J.—I  have  had  the  advan- 
tage not  only  of  reading  the  judgment  of  Cozens- 
Hardy,  L.  J  ,  but  of  having  communicated  to  me  the 
views  of  Stirling,  L.  J.,  in  this  case ;  and  that  being  so, 
I  did  not  consider  that  I  should  be  doing  any  good 
service  to  the  law  in  merely  multiplying  judgments 
which  were  intended  to  say  the  same  thing  as  other 
judgments  had  already  said.  I  feel  that  the  judg- 
ments of  Cozans-Hardy  and  Stirling,  L.JJ.,  have 
covered  the  whole  ground,  and  I  therefore  propose  to 
say  very  little.  First,  I  propose  to  say,  out  of  respect 
for  Wright,  J.,  that  I  entirely  agree  in  the  view  of 
Stirling,  L.J.,  that  there  is  nothing  in  our  judgment 
to-day  which  interferes  with  any  proposition  of  law 
which  was  laid  down  by  Wright,  J.  All  that  we 
are  doing  to-day  in  differing '  from  Wright,  J., 
is  as  to  a  conclusion  in  fact.  Wright,  J., 
came  to  the  conclusion  that  the  solicitor  who 
was  acting  on  behalf  of  the  bankrupt,  Mr.  Beis,  was 
making  a  communication  which  was  intended  as  a 
communication  having  reference  to  aU  his  creditors — 
a  communication  that  he  intended  to  suspend  pay- 
ment— a  communication  of  such  a  character  that  if  he 
had  made  that  statement  the  bankrupt  wonld  have 
been  gailty  of  a  breach  of  faith  if  he  had,  after 
making  that  statement,  made  any  arrangement  with 
any  particular  creditor  for  the  discharge  of  his  debt* 
I  have  come  to  a  different  condasion  in  fact.^  I  have 
come  to  the  conclusion  that  all  that  the  solicitor  was 
doing  on  behalf  of  the  bankrupt  when  he  made  the 
communicaUon  to  Messrs.  Lumsden  and  Hart  was  to 
negotiate  with  particular  creditors  as  regards  their 
particular  debts.  He  agreed  that  they  should  be 
entitled  to  do  that  which  they  could  not  have  done 
without  his  consent — that  is,  to  close  the  accounts. 
Upon  that  point  I  have  no  more  to  say. 

I  do  propose  to  say  a  few  words  as  to  two  of  the 
many  points  which  were  raised  in  this  case;  but 
before  I  do  so  I  should  like  to  s^y  at  once  a  word  in 
respect  of  the  case  of  In  re  Clint,  Ex  parte  Bolland.  1 
do  not  know  really  that  I  have  anythinir  to  add  to 
what  Stirling,  L,J.,  has  said  about  it.  This  case  of 
In  re  Clint,  Ex  parte  Bolland,  1  can  say  of  my  own 
persons^  knowledge  and  experience  as  a  ban]bu|)tcy 
judge  is  a  case  which  has  been  frequently  dealt  with. 
I  think  that  hereafter  that  case  of  In  re  Clint,  Ex  parte 
Bolland,  ought  not  to  be  treated  as  a  standing 
authority.  I  am  quite  well  aware  that  there  is  a 
distinction  in  the  fact  that  the  property  covered  wAs 
much  wider  in  the  case  of  In  re  Clint,  Ex  parte 
Bolland,  than  it  is  in  the  present  case,  and  that 
one  might  decide  the  present  case  without  impugning 
at  all  the  auUiority  of  that  case  on  the  ground  of 
these  differences  that  have  been  referred  to.  But, 
speaking  for  myself,  I  prefer  to  say  that  I  do  not 
think  that  In  re  Clint,  Ex  parte  Bolland,  ought  any 
longer  to  be  regarded  as  a  standing  authority. 
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HaviBg  Baid  that,  there  are  two  points  upon  which 
I  mean  to  say  a  few  words.    First,  the  point  as  to 
the  effect  npon  the  marriage  settlement  of  the  prior 
buikraptoy ;  and  secondly,  the  point  of  the  necessity 
of  registration  of  the  formal  instenmentof  assignment 
whl(£  followed  the  original  marriage  settlement.  Now 
with  regard  to  the  first  of  these  points,  the  facts  are 
simply  these — that  Mr.  Beis  made  a  marriage  settle- 
ment in  ISTQ—a  marriage  settlement  as  to  which  I 
may  mention   in   passing   that   to  my  mind  it  is 
impossible  with  regard  to  that  marriage  settlement  to 
snggest  that  the  execution  of  it  involved  any  partici- 
pation by  Mrs.  Beis  to  defeat  and  delay  creditors  so 
as  to  bring  the  case  within  the  operation  of  the 
statute   of   Elizabeth.      That  marriage    settlement 
oontaioed  a  covenant  very  wide  in  its  terms  with 
regard  to  the  future  property  of  the  bankrupt,  not 
comprising  the  whole  of  his  future  property,  but 
future  property,  to  put  it  shortly,  to  the  exclusion  of 
his  business  assets.    Subsequenlly  to  1879  Mr.  Beis 
became  bankrupt.    The  suggestion  made  is  that  the 
effect  of  that  first  bankruptcy  was  to  relieve  Mr. 
Beis,  the  bankrupt,  for  ever  from  the  obligations  in 
that  marriage  settlement  under  that  covenant.    Of 
course,  if  that  were  so  the  result  would  be  that  there 
would  be  no  instrument  in  the  field  of  operation 
under  which  it  could  be  said  that,  as  the  husband 
from  time  to  time  acquired  property  other  than  his 
business  assets,  such  property  would  in  equity  pais  to 
the  trustees  of  this  marriage  settlement.    I  really 
should  not  have  mentioned  this  point  at  all,  seeing 
that  I  entirely  agree  with  tiie  observations  that  have 
been  made  by  my  brethren  about  it,  if  it  were  not  for 
the  fact  that  this  is  a  new  point  as  to  which  there  is 
no  positive   authority    whatsoever.     There  is   the 
passage  in  the  judgment  of  Sir  G.  Jessel  in  Collyer  v. 
Isaacs,  to  which  Stirling,  L. J.,  referred,  and  there  is 
also  the  passage  in  the  judgment  of  Lord  Selbome 
in  Hardy  v.  FothergilU     I  do  not  propose  to  go 
into  those  two  passages  in  detail—they  have  been 
read ;  it  is  suffioieot  to  say  of  those  passages  that 
they  certainlv  show  that  neither  of  tiiose  learned 
judges  was  tnen  prepared  to  affirm  the  proposition 
that  the  bankruptcy  and  discharge  of  the  husband 
after  a  marriage  settiement  like  this  woidd  discharge 
him  from  all  obligations  under  a  marriage  settiement 
But  I  propose  to  read  two  or  three  words  from  the 
same  passage  to  which  Stirling,  L.J.,  referred  in  the 
advice  given  by   Lord  Selbome  to  the  House  of 
Lords.    After  quoting  the  words  of  section  31  of  the 
Bankruptcy  Act,   1869,    Lord    Selbome   proceeds: 
[His  lordship  here  read  the  passage  alrmdy  referred 
to  by  Stirlkig,  L.J.,  and  contiaued:]    It  will   be 
observed  that  amonj^  these  contracts  which  Lord 
Selbome  suggests  mi^ht  upon  a  fair  reading  of  the 
construction  of  thedemiition  which  I  have  rmd  from 
the  Act  of  Parliament  be  excluded  from  it,  tiiere  are 
not  only  negative  covenants,  but  there  is  in  one 
example  certainly  a  positive  covenant,  as  a  promise  to 
marry,  not  broken.    In  concurring  as  I  do  entirely 
with  the  judgments  of  my  brethren  on  this  point,  I 
wish  to  say  shortiy  that  the  ground  upon  which  I 
concur  is  that  in  my  judgment  the  marriage  settie- 
ment does  not  fall  within  th^  definition  of  liability.  It 
isacontract  which  has  been  made  with  a  different  object 
from  that  of  the  payment  of  money  in  any  contingency. 
I  wish  to  add  oy  way  of  cautimi  that  no  amount  of 
difficulty  in  the  estimate  of  the  value  would  justify 
the  exclusion  in  this  court  of  a  proof  of  debt,  Mcause 
in  my  judgment  the  plain  words  of  the  statute  show 
that  if  once  the  debt  or  liability,  as  the  case  may  be,  is 
shown  to  come  within  the  definition,  the  only  court 
which  can  exclude  that  debt  from  tiie  operation  of 
bankraptcy  and  its  consequent  discharge  in  freeing 
the  debtor  is  the  court  of  oanbraptcy,  and  the  court 


of  bankruptcy  dealing  with  the 
whidi  has  occurred.  Therefore  m  this  case  it  wo 
not  mi^e  the  very  slightest  difference  that  the  debtor, 
Mr.  Beis,  was  the  same  in  the  1881  bankmptov  as  he 
is  in  the  later  bankraptcy.  This  court  would  not 
have  jurisdiction  now  to  declare  the  value  of  the  debt 
or  liability  incapable  of  estimate.  The  ground  upon 
which  I  have  come  to  the  conclusion  that  this  liability 
of  the  bankrupt  under  his  marriage  settiement  is  not 
discharged  by  tiie  earlier  bankruptcy  is  because  in  my 
judgment  it  does  not  fall  withm  the  deBnitiou  of 
**  liability  **  which  I  have  read.  As  to  this  point  I 
may  say,  in  passing,  that  Wright,  J.,  did  not  have  to 
deal  with  any  of  these  matters  because,  having  arrived 
at  the  conclusion  there  was  a  prior  act  of  binxruptcy, 
that  was  sufficient  for  the  point  he  had  to  decide. 

The  only  other  matter  to  which  I  propose  to  refer 
at  all  is  tiie  necessity  for  the  registration  of  the  in- 
strument which  was  executed  in  pursuance  of  the 
marriage  settiement  of  1879.  The  marriage  settle- 
ment of  1879  contemplates  that  there  may  be  executed 
from  time  to  time  by  the  husband  a  formal  instm- 
ment  assigning  to  the  trustees  of  the  marriage  settle- 
ment the  property  in  the  goods — the  subject-matter 
of  it — as  t^ey  came  into  existence.  That  being  so  in 
1903,  tlie  year  of  his  last  bankruptcy,  the  trustees  of 
the  marriage  settiement  apparentiy  became  anxioos 
in  the  matter,  and  they  thought  it  desirable  to  get 
the  debtor  to  execute  certain  instrument!  in  the 
nature  of  assignments — which  he  did,  and  the  date  of 
those  instruments  is  the  10th  of  June,  1903.  The 
petition  itself  was  based  on  a  subsequent  act  of  bank- 
ruptcy at  the  end  of  the  same  month.  We  have 
negatived  the  act  of  bankraptcy  by  the  notice  of  in- 
tention to  suspend,  which  was  the  key  of  the  decision 
of  Wright,  J.  It  has  been  said  that  the  rights  of 
the  trustees  under  this  marriage  settlement  had  been 
avoided,  because  the  second  of  these  two  docnmenti 
had  not  been  registered,  as  it  ought  to  have  been 
under  the  Bills  of  Sale  Act.  I  thmk  that  there  is 
sufficient  authoritv  already  for  the  proposition  that 
such  a  document  does  not  require  regutratiou.  Bat 
as  the  point  has  not  been  raised  in  very  clear  form,  I 
tiiouffht  it  better  to  write  a  word  or  two  upon  that 
which  I  will  read. 

The  last  point  made  on  behalf  of  the  respondent 
was  that  tiie  goods  and  chattels,  the  subject  of  the 
settiement  of  1879,  were  not  the  property  of  the 
trustees  of  the  marriage  settiement  as  affainit  the 
trustee  in  bankraptcy,  because  the  titie  of  the  trusteei 
of  the  settiement  depends  upon  the  deed  of  transfer 
of  the  10th  of  June,  1903,  and  that  that  deed  is  void 
as  a  bill  of  sale  for  want  of  registration,  or  is  void 
as  falling  within  the  operation  of  sub-section 
2  of  section  47  of  the  Bankraptcy  Act  of 
1883.  I  say  at  once,  in  passing,  so  as  not  to  hsTS 
to  mention  it  again,  no  point  really  arises 
under  sub-section  2  of  section  47,  because,  inasmuoh 
as  under  our  decision  the  conmiencement  of  the 
bankraptcy  is  not  until  the  end  of  the  month  of 
June,  the  terms  of  the  section,  however  strictly 
constraed,  are  fully  complied  with  by  the  exeon- 
tion  of  the  instruments  of  the  10th  of  June.  I 
think  that  this  point  under  the  Bills  of  Sale  Act  faiU. 
The  question  of  the  necessity  for  registration  dependi 
upon  section  4  of  the  Bills  of  Sale  Act,  1878,  which 
excepts  a  marriage  settlement  from  the  definition  of 
bills  of  sale.  By  the  verv  terms  of  that  section  the 
expression  <*bi]l  of  sale'^  includes  not  only  a*>>P^' 
ments,  but  ''also  any  agreement,  whether  intended 
or  not  to  he  followed  hj  the  execution  of  any  other 
instrument,  by  which  a  right  in  equity  to  any  personju 
chattels,  or  to  any  charge  or  security  thereon,  shall  be 
conferred."  It  u  pla&,  therefore,  that  the  ante- 
nuptial document  would  have  required  registration 
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bnt  for  the  exoeption,  and  that  notwithstandiDg  that 
the  dooament  was  intended  to  be  followed  by  the 
exeoation  of  another  inatmment;  bat  the  exception 
exempts  this  dooament  as  being  a  marria«^e  settiement 
from  the  neoessity  of  being  reratered,  and  I  think  there 
is  notiiing  in  the  Bills  of  Sale  Act,  1878,  which  takes 
away  the  eqoitable  rights  conferred  by  sach  a  marriage 
agreement  if  in  fact  it  is  followed  in  porsoance  of  its 
terms   by  an  assurance   or  transfer  whidi   is   not 


ke  case  of  Wenman  t.  Lyon,  decided  by  Pollock, 
B.,  and  Charles,  J.,  which  was  confirmed  on  appeal, 
makes  it  clear  that  the  words  **  marriage  settlement " 
include  a  memorandum  of  a  marriage  settlement 
which  conveys  equitable  rights  only,  and  would  in- 
clude marriage  articles  intended  to  be  followed  by  a 
formal  marriage  settlement.  It  seems  to  me  impossible 
that  the  non-registration  of  an  instrument  intended 
to  give  legal  effect  to  a  prior  instrument,  which  had 
by  virtue  of  the  exception  in  favour  of  marriage 
settlements  already  created  valid  equitable  rights, 
could  avoid  or  exianguish  those  rights.  A  marriage 
contract  might  be  so  drawn  that  it  would  manifest  an 
intention  that  no  property  should  pass  unless  and 
until  a  further  instrument  of  transfer  was  executed. 
Such  a  contract  would  create  a  power  to  seize  some- 
thing in  the  nature  of  a  floating  security,  and  would, 
I  tmnk,  undoubtedly  be  a  bill  of  sue,  and  I  am 
inclined  to  think  a  marriage  settlement,  but  I  do  not 
think  that  the  present  marriage  contract  is  such  an 
instrument.  [His  lordship  read  the  words,  and 
continued :]  I  do  not  think  that,  according  to  these 
words,  the  execution  of  a  transfer  or  the  taking 
possession  by  the  trustees  is  a  condition  precedent  to 
the  passiog  of  the  property.  This  being  so,  it  follows, 
in  my  judgment,  that  the  bill  of  sale  point  fails.  The 
settlement  of  1879  did  not  require  registration,  and 
the  equitable  rights  arising  under  that  settlement, 
as  the  subject-matter  of  it  from  time  to  time  has 
come  into  existence,  are  not  avoided  by  the  non- 
registration of  the  instruments  of  transfer  of  June, 
1903. 

The  result  of  all  this  is  that  the  appeal  is  allowed, 
with  costs. 

Appeal  aUotoed, 

Solicitors  for  appellants,  Norden,  De  Freece,  &  Go, 

Solicitors  for  respondent,  Martin  &  Co. 


iQou0e  of  lorTrs. 
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( England], 

EsTNOLDS  V.  Ashby  &  Son.  (a.) 

Fixtures — Machinery  affixed  by  holts  and  screws — Hire- 
purchase  agreement — Rights  of  mortgagee  in  pos&  ;8ion. 

The  lessee  of  a  factory  mortgctged  it,  together  with  the 
fixtures,  machinery,  and  fittings  erected  thereon.  Shortly 
afterwards,  under  a  hire-purchase  agreement  entered 
into  by  the  mortgagor,  certain  machines  were  fastened 
by  the  mortgagor  in  the  fadory  on  concrete  beds  by 
means  of  upright  belts  and  screws,  but  so  that  they  could 
he  removed  without  injury  to  the  freehold.  The  premises 
were  taken  possession  of  by  the  mortgagee,  and  the  vendor 
of  the  machines  claimed  them  under  the  terms  of  the 
h  ire-purchase. agreement, 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 


Held,  that  the  machines  were  fixtures,  and  therefore 
the  mortgagee  was  entitled  to  retain  them. 

Decision  of  the  Court  of  Appeal  (5^1  W,  B.  406, 
[1903]  1  K,  B.  87)  affirmed, 

Hobson  V  Gorringe,  45  W.  B,  356,  [1897]  1  Oh, 
182,  approved. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Collins,  M.B.,  and  Bomer  and  Mathew,  LJJ.}, 
hffirming  the  judgment  of  Lawrance,  J. 

The  facts  are  stated  in  the  judgments  of  Lord 
James  of  Hereford  and  of  Lord  Lmdley. 

Ealdane,  K.G,,  and  Herbert  Reed,  K,C.  (Bowlatt 
with  him),  for  the  appellant. — ^The  mode  aad  the 
object  of  the  annexation  must  be  considered :  Leigh  v. 
Taylor,  50  W.  B.  623  [1902]  A.  C  157.  In  each  case 
whether  fixtures  beoouae  part  of  the  freehold  is  a 
question  of  fa9t  for  the  jury. 

Oough  v.  Wood,  42  W.  B.  469,  [1894]  1  Q.  B.  713; 
Hellawell  v.  Eastwood,  6  Ex.  295  ;  Lord  Blackburn  and 
Lord  Watson  in  Wake  v.  Hall,  31  W.  B.  585,  8  App. 
Gas.  195,  204 ;  Climie  v.  Wood,  L.  B.  3  Ex.  257,  16 
W.  B.  Dig.  72;  Hobaon  v.  Gorringe,  45  W.  B. 
356,  [1897]  1  On.  182 ;  HoUand  v.  Hodgson,  20  W.  B. 
990.  L.  B.  7  0.  P.  328 ;  Walmsley  v.  Milne,  8  W.  B. 
138,  7  C.  B.  N.  S.  115;  Tyne  Boiler  Works  Go,  v. 
Longlenton  Overseers,  35  W,  B.  110,  18  Q.  B.  D.  81  ; 
and  Lyon  v.  London,  City,  and  Midland  Batik,  51  W.  B. 
400,  [1903]  2  E.  B.  135,  were  cited  or  referred  to. 

J.  A.  HamiUon,  K.G.,  and  Powell,  E.G.,  {J.  H. 
Keeling  with  them),  for  the  respondents. — ^There  has 
been  a  well-known  rule  of  law  for  thirty  years  and 
more  as  to  these  machinery  cases  and  no  custom  such 
as  that  of  hire-and-purohase  agreements  can  override 
it. 

Longbottom  v.  Berry,  L.  R  5  Q.  B.  123,  18  W.  B. 
0.  L.  Dig.  43;  Sheffield  and  Yorkshire  Permanent 
Benefit  Building  Society  v.  Harrison,  33  W.  B.  144,  15 
Q.  B.  D.  358 ;  Lyde  v.  Russell,  1 B.  &  Ad.  394 ;  Hitch- 
man  v.  Walton,  4  M.  &  W.  409 ;  Ex  parte  Gotton^  2 
Aion^.  D.  &  D 1  G.  725 ;  Ex  parte  Barclay,  5  De  G.  M. 
&  J.  403 ;  and  Mather  v.  Fraser,  2  K.  &  G.  536,  were 
referred  to. 

Herbert  Reed,  E.G.,  replied. 

The  House  took  time  for  consideration. 

Earl  of  Halsbxtby,  L.C.  (whose  judgment  was  read 
by  Lord  Mftcnaghten). — I  cannot  say  that  I  am 
satisfied  with  the  mode  in  which  this  case  hat  been 
disposed  of.  There  are  various  modes  by  which 
things  when  they  are  trade  fixtures  can  be  protected 
from  being  absorbed  by  the  owner  of  the  freehold  or 
by  a  mor^;agee,  and  I  should  hesitate  very  much 
before  I  agreed  that  such  fixtures  as  are  in  question 
here,  and  which  could  only  be  used  when  fixed,  must 
necessarily  belong  to  the  freeholder  or  to  the 
mortgagee.  By  an  express  or  implied  contract 
between  the  parties  int^ested,  machinery  for  the 
parp.se  of  working  in  a  factory  might  be  protected, 
80  that  an  unpaid  vendor  who  has  lent  on  the  hire 
system  machinery  to  a  person  who  wanted  to  use  it 
m  his  mill  might  make  it  safe  from  being  absorbed 
either  by  creditor  or  landlord.  There  is  nothing, 
however,  here  from  which  I  can  infer  either  an  express 
or  implied  contract  for  the  removal  of  these  articles, 
which  imdoubtedly  were  fixed;  and  under  these 
circumstances  I  do  not  dissent  from  the  conclusion  at 
which  this  House  has  arrived.  I  only  desire  to  say 
that  I  agree  to  affirm  this  judgment  upon  the  special 
facts  which  I  find,  and  from  the  absence  of  any 
evidence  which  can  alter  the  rule  which  has  been  so 
many  times  affirmed,  and  upon  which  the  learned 
jndge  acted  when  the  case  was  before  him. 

L^rd  Maonaohten  concurred, 
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Lord  James  of  Hereford,— In ^  tbia  caie  the 
queetioii  for  decision  is  whether  oertalu  machines  ©m- 
ployed  for  use  in  a  factory  have  by  virtue  of  their 
being  fixed  to  the  building  be<3ome  a  portioo  of  it.  or 
whether  they  are  cbsttelsj  and  so  to  be  regarded  ai 
movable  property* 

It  appears  that  the  plaiotiflffl  sold  certain  machines 
to  a  person  named  Hold  way  on  what  ii  known  as  a 
hire-purehaae  agreement.  The  plaintiff*  knew  that 
the  machines  would  be  used  under  oriiinary  conditions 
in  a  factory  then  in  conrae  of  erection.  Thi*  factory 
belonged  to  Hold  way,  who  executed  three  mortgages 
upon  the  land  upon  which  the  faatory  waa  being 
buOt,  **  together  with  the  buildingp,  machinery,  and 
fittings  erected  thereon."  The  defendants  were  the 
third  mortgagees,  but  baring  paid  off  the  two  pre- 
ceding mortgages  they  are  now  entitled  to  the  land 
and  building  of  the  factory,  the  farther  question 
arising  whether  the  machine*  hav**  or  have  not 
become  part  of  the  mortgaged  property*  The  pur- 
chaser Hold  way,  the  mortgagor  of  the  factory,  did 
not  fulfil  his  contract  with  the  plaintilBi,  so  that  the 
goods  are  unpaid  for*  On  the  other  hand^  It  must  be 
taken  that  the  plaintiffs  were  aware  that  the  michines 
would  be  uaed  in  a  factory  and  would  be  affixed  in 
the  usual  manner  to  the  buHdlng.  There  is  also 
nothing  unuaual  in  effecting  a  mortgage  upon  a  fac- 
tory (whatever  that  may  include)  in  the  term  a  I  have 
mentioned^  In  consequence  of  Hold  way's  default  the 
^aintiffd  claimed  the  machines  as  their  property. 
The  defendants  resisted  the  claim  upon  the  ground 
that,  the  machines  being  affixed  to  the  mortgaged 
budding,  the  property  in  them  pasaed  under  the 
mortgage  deed.  At  the  trial,  which  took  place  before 
Iiiwnnce,  J.,  and  a  jury,  the  learned  judge  held  that 
ii  there  were  no  facts  in  dispute  there  waa  no  question 
for  the  jury,  and  the  learned  judge,  following  the 
decision  in  Hohsoti  v,  (Jorringej  held  that  the  conten* 
tion  of  the  dofendaots  was  correct,  and  directed  a 
verdict  for  them.  The  Caurt  of  Appeal  has  confirmed 
this  judgment. 

In  th^  first  instance  I  was  disx>osed  to  think  that 
the  question  of  chattel  or  fixture,  being  one  of  fact, 
ought  neoesfiarily  to  have  been  submitted  to  the  jury  j 
but  appareoUy  the  course  taken  by  the  learned  judge 
in  treating  the  quel  tion  as  one  of  law,  or  as  one  of 
fact  upon  which  the  jury  were  bound  to  accept  his 
directious  and  apply  the  law  as  declared  by  him,  was 
orreot,  and  certainly  was  acquiesced  in  by  both  pirties 
io  the  Boit, 

The  m*imer  in  whioh  the  machines  were  affixed  to 
the  buildmgs  has  been  clearly  brought  to  the  notice 
of  this  House,  and  is  clearly  showu  by  some  sk«^tches 
set  out  in  the  case.  This  afiixLtng  of  the  ma')hin»'s  is 
to  obtain  steadiness,  and  effects  the  usual  cDnditicjn 
uod^T  which  such  macbines  are  used. 

The  authorities  controlling  the  queHtions  respecting 
the  difference  between  fixtures  and  chattels  are  very 
numerous,  and  have  arisen  between  different  pirtiei* 
The  rights  of  landlord  or  tenant,  of  mortgagor  ormort' 
gagee,  and  liability  to  hnng  rated,  have  all  brought 
Sais  question  to  a  legal  issue  for  the  determination  of 
our  oonrt*i>  I  do  not  propose  to  review  those 
authontiei  in  detail,  bufc  having  consulted  and  con- 
■idered  them  I  have  come  to  the  conclusion  that  the 
weight  of  authority  is  iu  favour  of  the  vie  w  that  these 
machines  must  be  held  to  be  affixed  to  the  building 
so  as  to  pass  under  the  mortgage  as  beiog  a  portion 
of  the  factory.  The  easels  supporting  this  Tiew  are 
very  numerous^  but  the  principal  case  now  generally 
referred  to  is  that  of  ffohmn  v*  Gortingf,  the  authority 
which  Lawrance,  J.,  acted  upon*  Doubtless  there  are 
caees  and  tUdta  upon  which  the  appellants  are  entitled 
to  rely,  Hdiawell  v,  EnBtwf^d,  Ohidhuy.  H^rst  Ham 
Chitrchwardem,  (IH75)  n  L*  T,  486,  23  W.  B,  Dig.  150, 


Tyne  Boikr  Wotla  v,  Lotm^^enton  Oversserif  Wake  v< 
lifdl,  and  teveral  other  casps  were  relied  upon  at  the  bar 
to  show  that  these  machines  should  be  regarded  as 
chattels ;  but  in  none  of  thes^  cases  did  the  question 
arise  between  mortgagor  and  mortgagee^  and  iu  some 
of  them  the  decisions  are  explained  upon  grounds 
other  than  those  existing  in  the  present  case.  In  the 
same  way  Trappei  v,  IlarUr,  (1833)  2  Cr,  &  M.  153,  a 
case  arising  out  of  a  mortgage,  was  decided  princi- 
pally upon  a  question  of  local  custom ;  and  in  L^tin 
V.  London t  Citj/t  rtnd  Midland  Bank  the  decision  in 
favour  of  some  chairs  being  chattels  appears  to  have 
been  correctly  decided  upon  the  special  fdcts  of  that 
caae. 

It  was  argued  at  the  bar  that  as  Hold  way  had  not 
paid  for  the  machines  they  reajainsd  ttie  projjerty  of 
the  plain  tiff 3,  a  ad  could  not  by  any  act  of  Hold  way 
be  dealt  with  as  fixtures ;  but  the  argument  cannot, 
I  think,  prevail.  The  machines  were  sold  by  th« 
plaintiffs  for  the  purpose  of  being  uwd  in  the  manu<)r 
in  which  they  were  used.  In  order  so  to  use  them  it 
was  necessary  that  th^y  should  be  Exad,  and  s> 
become  part  oi  the  building. 

For  these  reasons  I  fe*^!  that,  following  a  great 
preponderance  of  authority,  the  judgment  of  this 
House  should  be  in  favotir  of  the  respondents, 

Lord  LuTDLKY, — This  is  an  action  brought  to 
recover  certain  machines  bought  from  the  plaintiff i 
by  one  Hold  way  on  what  is  called  a  hire-purchase 
agreement.  Hold  way  did  not  pay  the  instalments  of 
Ms  purchase- money  as  they  became  due,  and  the 
machines  therefore  never  became  his  property.  The 
pkintiffs  knew  that  the  m^chioes  were  wanted  in 
order  to  iit  np  a  factory  which  Hold  way  waf  baOding^ 
and  he  put  the  machines  into  the  factory  on  beds  of 
concrete  prepared  for  them.  The  machines  were 
worked  by  steam  power  transmitted  from  a  steam 
engine  by  shafts,  wheels,  and  gea'^iog  in  the  nsual 
way.  Each  machine  was  complete  in  itself*  Bach 
was  fastened  down  to  its  concrete  bed  by  bolts  and 
nnts«  The  bolts  were  firmly  fixed  in  the  concrete^ 
and  passed  through  and  projected  befond  botes  in 
the  machine.  The  nuts  were  screwed  on  the  ends  of 
the  b^lts  where  they  projected,  and  the  macbinei 
were  thus  held  fait.  By  unscrewing  the  nuts  each 
machine,  although  heavy,  could  no  doubt  be  raised 
up  and  removed  without  injury  to  the  buUtling  con- 
taiciing  it,  and  without  injury  to  its  concrete  bed  and 
to  the  bolts  embedded  In  it, 

Whikt  the  factory  was  beiag  erected,  but  before  any 
of  the  machines  iu  question  were  put  into  it,  H'>ldway 
mortgaged  to  BnrrowB  the  land  on  which  the  factory 
was  b(}iug  built,  together  with  ''the  buildings,  Hxturea, 
machinery,  and  fittings  ereited  thereou,"  H'ild«»y 
aft^r^wirds  executed  a  second  mortgage  to  one  Halt, 
and  at  a  later  date  he  executed  a  third  mortgage  to 
the  defendants,  Ths  machirjei  in  qnestion  were  put 
into  the  factory  soon  after  it  wai  mortgaged  to  the 
defendants.  After  they  had  been  fixed  the  second 
mortgagee  took  possession,  and  the  defendantf  then 
paid  off  the  t^o  prior  mortgages  and  took  transfers 
of  them.  The  mod^  in  which  the  machines  were  fixed 
has  hmn  state i..  The  clrcuTu^taiiceB  under  whioh 
they  were  obtained  and  fixed  by  Holdway  have  also 
been  stated.  The  purpose  for  which  they  were  eo 
obtained  and  fixed  seems  to  b^  unmistakable :  it  was 
to  complete  and  use  the  building  as  a  factory.  It  is 
true  that  the  machines  could  be  reoioveti  if  oecesiary, 
but  the  concrete  beds  ani  baits  prepare^l  for  them 
negative  any  idea  of  treat  iag  the  machines  when  fixed 
as  movable  chattels. 

The  qneatton  is  whether  they  passed  by  the  moft^ 
gage.  But  for  the  fact  that  Holdway  had  not  paid 
for  them  the  question  would  not  in  my  opinion  bt 
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open  to  the  slightest  doubt  There  is  a  loog  series  of 
dedsioDS  of  the  highest  authority  showing  oonoln- 
siTely  that  as  between  a  mortgaffor  and  a  mortga^gee 
machines  fixed  as  these  were  to  land  mortgaged  pass 
to  the  mortgagee  as  part  of  the  land.  The  deoiaiocs 
in  question  begin  with  Walmsley  v.  Milne,  and 
include  Ex  parte  Barday,  Mather  ▼.  Frastr,  Climie  y. 
Woody  Longhottom  y.  Berry,  Holland  y.  Hodgson,  Gough 
y.  Wood,  and  Hobson  y.  Gorringe.  Others  were 
referred  to  in  the  argument,  but  I  need  only  mention , 
Souihporiand  West  Lancashire  Banking  Co,  y.  Thompson, 
36  W.  B.  113,  37  Ch.  D.  64.  where  it  was  held  that 
whether  the  mortgagor  is  an  owner  in  fee  or  is  only  a 
leaseholder  (as  in  this  case)  is  immaterial  with  refer- 
enoe  to  the  question  now  under  oonsideratioQ.  It  is 
quite  impoedble  to  oyerrule  these  deoisious. 

It  must  be  conoeded  that  there  are  dicta  in  other 
oases,  and  eyen  deoisions,  which  show  that  for  some 
purposes  even  maohines  more  or  less  like  these  haye 
been  treated  as  chattels.  There  is  Hellawell  y.  East- 
woodf  a  case  of  distress  which  has  been  much  com- 
mented on  in  later  caser,  and  is  of  questionable 
authority ;  there  are  rating  cases,  such  as  ChidUy  y. 
West  Ham  Churchtvardens  and  Tyne  Boiler  Wtrks  Co, 
y.  LongberUon  Overseers;  there  is  the  case  of  the  miners* 
huts —  Wake  y.  HcUl — ^which  arose  between  miners  in 
the  Peak  district  and  landowners,  and  turned  entirely 
on  a  local  onstom ;  there  is  the  tapestry  case— Ze^^ 
y.  Taylor — which  arose  between  a  tenant  for  life  and 
remainderman ;  there  is  Fisher  y.  Dixon,  12  CI.  & 
Fin.  312,  ^iiioh  arose  between  the  heir  and  the 
executors  of  the  deceased  owner  of  the  land  and  the 
machinery  fixed  to  it. 

I  do  not  profess  to  be  able  to  reconcile  all  the  cases 
on  fixtures,  still  less  all  that  has  been  said  about 
them.  In  dealing  with  them  attention  must  be  paid 
not  only  to  the  nature  of  the  thing  and  to  the  mode 
of  attachment,  but  to  the  ciroumstanoes  under  which 
it  was  attached,  the  purpose  to  be  seryed,  and  last, 
but  not  least,  to  the  position  of  the  riyal  claimants  to 
the  things  in  dispute.  In  this  case,  and  still  regard- 
ing the  question  for  the  present  as  concerning  the 
mortgagor  on  tke  one  side  and  the  mortgagee  on  the 
other,  it  ia  in  my  opinion  impossible  to  hold  that  the 
maohines  did  not  pass  with  tiie  mortgage.  The  only 
authorities  on  mortgages  which  present  any  difficulty 
are  Trappes  y.  Harier  and  the  yery  recent  case  of 
Lyon  &  Co.  y.  London  City  and  Midland  Bank, 
Trappes  y.  Barter  was  a  reputed  ownership  case,  and 
turned  on  the  facts  stated  in  a  special  case.  The 
court  there  held  that  some  trade  fixtures  did  not  pass 
by  a  mortgage  of  the  property  to  which  they  were 
attached.  The  special  case,  howeyer,  stated  facts 
showing  that  the  machines  as  fixed  were  locally 
regarded  as  chattels,  that  the  partners  who  put  them 
up  so  regarded  them,  and  that  the  mortgagee  knew 
this  and  so  treated  them.  This  accounts  for  the 
decision.  In  Lyon  <!h  Go.  y.  London  City  and  Midland 
Bank  some  chairs  were  hired  for  the  plaintiffs  by  the 
owner  of  a  plaoe  of  public  entertainment  in  Brighton. 
The  Brififhton  Town  Council  required  the^ chairs  t)  ba 
fastened  so  as  not  to  be  easily  displaced,  and  this  was 
done.  The  chairs  were  screwed  to  bars  fastened  to 
the  floor.  The  building  and  fixtures  were  then  mort- 
gaged  to  the  defen&ntf.  The  mortgagees  took 
possession  and  claimed  the  chairs,  but  the  court  held 
they  did  not  form  part  of  the  property  mortgaged, 
but  remained  so  many  chattels.  Haying  regard  to 
the  nature  of  the  things  fixed,  the  mode  of  fixing, 
and  the  order  of  the  town  council,  the  decision  was, 
in  my  opinion,  quite  right,  and  in  accordance  with 
the  authorities  aboye  referred  to. 

I  pass  now  to  consider  whether  in  this  case  the  fact 
that  the  mortgagor  Holdway  had  not  acquired  the 
ownership  of    the  machines    by  paying   for   them 


entitles  the  plaintiffs  to  recoyer  their  yalue  from  the 
defendants.  The  title  to  chattels  may  clearly  be  lost 
by  being  affixed  to  real  property  b^  a  person  who  is 
not  the  owner  of  the  cbattds.  This  was  pointed  out 
in  Oough  y.  Wood,  and  is  yery  old  law.  Holdway  agreed 
to  buy  the  machines ;  but  the  plaintifEi  knew  what 
he  wanted  them  for,  and  that  before  paying  for  them 
he  intended  to  put  them  up  in  his  factory  and  to  use 
them.  They  knew  that  the  factory  was  mortgap;ed, 
and  they  ran  the  risk  of  the  machines  being  damied 
as  fixtures.  In  effect,  Holdway  was  authorized  by 
the  plaintiffs  to  conyert  the  chattels  into  fixtures, 
subject  to  the  right  of  the  plaintiffiB  to  enter  and  re- 
take them  if  he  did  not  pay  for  them.  But,  apart 
from  this  knowledge  and  autiiority,  the  result  would 
be  the  same,  although  not  so  obyious.  After  the 
machines  were  fixed,  and  before  the  plaintiffs  daimed 
them,  the  second  mortgagee  took  possession ;  the 
plaintiffs'  right  to  enter  and  remoye  the  maohines, 
restinff  as  it  did  on  their  contract  with  Holdway, 
oeaied  to  be  exerdseable.  The  plaintiffs  haye  no 
greater  rights  against  the  defendants  than  they 
had  against  the  second  mortgagee,  whose  rights 
the  defendants  haye  acquired.  The  maohines 
had  ceased  to  be  chattels  bdonsing  to  the  plaintiffs ; 
they  were  not  chattels  wrongfully  detained  by  the 
defendants.  The  maohines  had  become  fixtures  which 
the  plaintiffs  were  not  entitled  to  remoye  from  the 
possession  of  the  mortgagees.  This  was  the  yiew 
taken  both  by  Lawranoe,  J.,  and  the  Oourt  of 
Appeal,  and  was  in  aocordanoe  with  Hobson  y. 
Gorringe,  which,  in  my  opinion,  was  correctly 
decided. 

There  were  really  no  faots  in  dispute,  and  nothing 
would  haye  been  gained  by  leayio^  any  question  to 
the  jury.  The  le^  questions  arising  on  the  undis- 
puted »cts  were,  m  my  opinion,  rightly  decided,  and 
the  appeal  ought  to  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  8ccU,  Spalding,  &  Bell. 

Solicitor  for  the  respondent,  T.  H,  E.  Foord. 


9rtbs  iSouttcn. 

{From  the  Court  of  Appeal,  New  Zealand.) 

June  22,  1904. 

LODDBR  AND  AnOTHBR  V.  SlOWBY.  (a.) 

Contract^Seizure   of  works    and   re-entry^ Right   to 

determine   con<rac<— Quantum    meruit— Z)e/au?<    or 

delay  caused  by  pi.riies  suing, 

A  party  to  a  contract  for  the  execution  of  works  cannot 
justify  the  extrcise  of  a  power  of  re-entry  and  seizure  of 
the  works  in  progress^  when  the  alleged  default  or  delay 
of  the  contractor  has  been  brought  about  by  the  acts  or 
lUfault  of  the  party  himself  or  his  agent,  A  contractor 
in  such  circumstances  may  treat  the  contract  a«  at  an  end, 
and  may  sue  for  work  and  labour  done,  instead  of  suing 
for  damages  for  breach  of  the  contract. 

This  was  an  appeal  from  a  decision  of  the  Court  of 
Appeal  of  New  Zdaland.  ^  ,     ,  ,^.    , 

The  facts  are  giyen  at  length  m  their  lordships 
judgment. 

Cripps,  K.C,  and  Northcote,  for  the  appellants. 

Skerretl,  for  the  respondent. 

The  judgment   of    their  lordshipi    (Lordf    Mao- 

(rj.)  Reported  by  C.  H.  Grapton,  Esq.,  Barrister- 
at-Law. 
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NAGHTSN,  Dayet,  Bobbbtson,  and  Lindlbt)  wm 
delivered  by 

Lord  Dayxy. — In  the  month  of  December,  1897,  a 
contract  was  made  between  the  Cor^ration  of  Karori, 
in  the  Colony  of  New  Zealand,  acting  by  its  boroagh 
council,  with  one  John  MoWDliams  for  the  consttuc- 
tion  by  him  of  certain  road  works,  indading  a  timnel. 
The  contract  was  subject  to  certain  conditions,  by 
which  it  was  provided  (danse  1)  that  the  contractor 
should  execute  the  works  according  to  the  speoifio&- 
tbn  and  to  the  entire  satisfaction  of  Thomas  Ward, 
civil  engineer,  (dauie  4)  that  the  engineer  of  the 
borough  council  should  be  the  sole  judge  in  all 
matters  or  questioLs  arising  out  of  the  contract  and 
of  quality  of  materials  or  workmanship,  meaning  of 
specification,  rate  of  progress,  and  general  manage- 
ment, and  that  his  decision  should  be  final  and  con- 
clusive in  all  cases,  and  ^clause  8)  that,  should  the 
contractor  not  prooeed  with  suffident  expedition  in 
the  performance  of  the  work  or  not  execute  the  same 
in  compliance  with  the  specification  or  drawings,  it 
should  be  in  the  power  of  tixe  engineer  on  behidf  of 
the  borough  council  to  enter  on  and  take  possession 
of  the  works  and  materials  and  complete  the  same  at 
the  expense  of  the  contractor  or  re-let  such  works  to 
another  contractor,  and  any  loss  should  be  recoverable 
from  tiie  contractor  or,  in  &e  alternative,  to  determine 
the  contract,  and  on  such  determination  the  money 
paid  under  the  contract  should  be  accepted  by  the 
,  contractor  in  satisfaction  of  all  claims  under  the 
contract. 

The  appellants  entered  into  a  bond  with  the 
borough  council  in  the  sum  of  £500  for  the  due 
carrying  out  by  MoWilliams  of  his  contract.  The 
bond  itsdf  is  not  printed  in  the  record,  aod  their 
lordships  do  not  know  the  exact  terms  of  it. 

In  September,  1898,  MoWilliams  made  default 
and,  in  fact,  alMwdoned  the  works.  The  borough 
council  thereupon  called  upon  the  appellants  under 
their  guarantee,  and  in  the  result  a  contract,  dated 
the  15th  of  November,  1898,  was  made  between  the 
appellants  and  the  respondent  for  the  execution  by 
the  latter  on  or  before  the  2nd  of  March,  1899,  of  the 
works  undertaken  by  MoWilliams,  and  lefc  incom- 
plete by  him.  This  contract  contained  a  provision 
that  the  respondent  should  be  deemed  to  have  full 
notice  of  the  contents  and  pffect  of  all  the  various 
documents  constituting  MoWilliams*  contract  and  to 
be  bound  by  all  the  terms  and  conditions  of  such 
contract  so  far  as  the  same  were  then  applicable  to 
the  present  contract  and  capable  of  being  carried  into 
effect. 

It  may  be  useful  at  this  point  to  consider  the  rela- 
tion which  was  thus  constituted  between  these  three 
parties,  the  borough  coundl  for  whom  the  works 
were  to  be  executed,  the  appellantf,  and  the 
respondent.  The  borough  council  and  the  appel- 
lants seemed  to  have  assumed  that  on  MoWilliams* 
default  the  borough  council  had  the  right  to  call 
upon  the  appdlants  to  complete  the  works,  or  that 
the  appellants  had  an  option  whether  they  would  do 
80  or  pay  the  penalty  on  the  bond.  At  any  rate  they 
elected  to  take  that  course  with  the  acquiescence  of 
the  borough  council,  without,  however,  binding  the 
corporation  by  any  contract  with  them.  Probably 
all  parties  considered  that  they  were  subrogated  to 
MoWilliams'  rights  and  subject  to  his  liabilities. 
Instead  of  executing  the  works  themselves,  the 
appellants  engaged  the  respondent  to  do  so.  Quoad 
the  borough  council  the  respondent  was  therefore  in 
the  position  of  a  sub-contractor  only,  and  there  was 
no  privity  of  contract  as  between  them.  But  as 
between  the  appdlants  and  the  respondent  each 
paity  was  liable  to  the  other  one  for  any  breach  of  ^ 


the  contract.  The  learned  counsel  for  the  respondent 
referred  tiieir  lordships  to  some  letters  which  passed 
between  the  solidtors  of  the  appdiants  and  the 
borough  council  respectivdv,  in  the  month  of 
February,  1899.  It  was  then  arranged,  at  the 
suggestion  of  the  appellants  themsdves,  that  the 
respondent  and  the  borough  council  should  deal 
directly  with  esch  other,  but  without  interfering  with 
the  poiition  of  the  appeUants  towards  the  coundl. 
and,  in  answer  to  an  inquiry  from  the  solidtors  of  the 
borough  council,  it  was  explained  that  the  meaning 
was  that  tiie  respondent  should  be  the  agent  of  the 
appellants  in  making  all  arrangements  about  the 
tunned,  &o.  These  letters  appear  to  explain  the  rela- 
tive podtions  of  the  parties  to  each  other  with  sufficient 
deamess. 

Perhaps  the  expresdon  that  the  respondent  was  to 
be  deemed  the  agent  of  the  appellants  was  not  a 
very  happy  one,  but  it  clearly  meant  that  the  appd- 
lants were,  in  a  question  between  them  and  the 
borough  council,  to  be  bound  by  arrangements  made 
with,  and  instructions  given  to,  the  respondent  in  the 
course  of  the  execution  of  the  works.  On  the  other 
hand,  by  allowing  the  borough  council  to  deal  with 
the  respondent  directly,  the  appdlants,  in  any 
question  on  the  contract  between  them  and  the 
respondent,  made  the  borough  council,  acting 
through  their  proper  officer,  the  agents  of  the 
appdCmts  as  regards  all  matters  relating  to  the 
execution  of  the  contract,  and  quoad  the  respondent 
assumed  the  responsibility  for  any  directions  or 
instructions  given  bv  the  coundL  In  fact  the 
execution  of  the  works  was  proceeded  with  on  this 
footing.  The  respondent  dealt  directly  with  Mr. 
Ward,  the  engineer  of  the  borough  coundl,  and 
received  his  orders  and  instructions  nrom  him.  And 
the  appelluits  left  the  entire  supervidon  and  super- 
intendence of  the  respondent's  execution  of  the  works 
to  Ward. 

The  contractor  failed  to  complete  the  works  within 
the  time  specified  in  the  contract,  and  in  the  month 
of  July,  1899,  letters  were  written  by  Mr.  Ward  to 
the  appellants  complaining  of  the  condition  of  the 
works  and  threatening  to  tske  the  works  out  of  their 
hands  and  complete  them  at  thdr  expense.  Copies 
of  these  letters  were  forwarded  by  the  appellants  to 
the  respondent  with  an  intioiation  that  unless  some- 
thing was  done  to  satisfy  Mr.  Ward,  it  would  be 
necessary  for  the  appellants  to  take  the  work  out  of 
the  respondent's  hands  and  complete  it  at  his  expense. 
On  the  3rd  of  August,  1899,  the  officers  of  the 
borough  council,  purporting  to  act  under  the  power 
contained  in  the  eighth  condition  of  Mc'^uiams' 
contract,  entered  upon  and  took  possesdon  of  the 
works. 

The  respondent  shortly  afterwards  commenced  the 
present  action  against  the  appellants,  and  by  his  state- 
ment of  claim,  dated  the  6th  of  November,  1899,  after 
alleging  that  the  appellants  had  wrongfully  entered 
and  taken  possesdon  of  the  works  and  wrongfully 
determiaed,  repudiated,  and  declined  on  their  part  to 
perform  their  contract,  the  respondent  daimed  for 
work  and  labour  done  and  materials  supplied  by  him 
at  the  request  of  the  appellants  and,  alternativdy, 
damages  for  breach  of  contract. 

The  corporation  of  Karori  was  afterwards  added  as 
a  defendant. 

The  action  was  tried  before  Edwards,  J.,  and  a 
jury  in  July,  1900.  The  jury  returned  a  spedal 
verdict  in  answers  to  twenty-saven  questions  left  to 
them.  For  the  purpose  of  his  appeal  the  most 
material  findings  are  those  numbered  7,  10,  14,  17, 
and  24. 

''7.  Did  the  defendant  corporation  prior  to  the 
sdzare  of  the  works  improperly  prevent  the  plaintiff 
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from  prcceeding  ^ith  the  works  in  the  maimer 
authorized  by  his  contract  ? — Answer :  Yes. 

"  10.  Was  such  seizure  wrongful.    Answer :  Yes. 

**  14.  Did  the  plaintiff  proceM  with  the  works  with 
the  rate  of  progress  required  by  the  defendant  oor- 

S>ration's  engineer. — Jijuwer:  Y^s,  except  that  he 
d  not  comply  with  the  letters  of  the  21st  and  25th 
of  July. 

*'  17.  Did  the  defendant  corporation  prevent  the 
plaintiff  from  proceeding  with  the  said  works  with 
sufficient  expedition  F-^Aoswer :  Yes. 

"  24.  What  would  have  been  the  profit  which  the 
plaintiff  would  have  obtained  if  he  had  been  allowed 
to  finiih  his  contract  P—Answer :  No  evidence  that 
any  profit  would  have  been  made. 

Tlie  learned  jndg^,  on  cross-motions  for  judgment 
and  non-suit  by  ttie  plaintiff  and  both  defendants 
respectively,  held  that  the  corporation  were  under  no 
oontractutJ  liability  towards  the  respondent  and  were 
liable  only  for  the  agreed  value  of  certain  plant 
which  they  had  taken.  There  is  no  appeal  from  this 
part  of  the  judgment.  As  against  the  appellants  he 
held  that  there  was  an  implied  warranty  by  the 
appellants  that  the  respondent  should  have  undis- 
possession  of  the  land  for  the  purposes  of  the  contract 
and  the  appellants  were  liable  to  the  respondent  for 
breach  of  this  implied  warranty.  But  he  held  that 
the  measure  of  damages  was  the  amount  (if  any) 
which  tbe  respondent  had  lost  by  exdusioa  from  the 
works  before  completion,  and  as  thf^re  was  no  evidence 
before  the  jury  that  the  respondent  had  suffered  any 
loss,  he  gave  them  ttxe  option  of  a  new  trial.  And 
the  learned  judge  entered  judgment,  dated  the  25th 
of  August,  1900,  accordingly. 

Ttiis  judgment  was  reversed  by  the  Court  of  Appeal, 
and  by  their  judgment  of  the  1st  of  February,  1901 » 
judgment  was  oraered  to  be  entered  for  the  respondeat 
for  £1,015  5s.  with  costs.  The  present  appeal  is  from 
this  judgment. 

The  learned  judges  in  the  Court  of  Appeal  agreed 
with  Edwards,  J.,  that  the  appellants  were  liable  to 
the  reipondent  for  the  wrongful  re-entry  and  seizure 
by  the  borough  council,  but  on  rather  different  grounds. 
Comiolly,  J.,  held  that  Ward  must  be  treated  as 
agent  for  the  present  appellants,  with  an  almost 
unlimited  authority  to  act  for  them  and  bind  them 
in  responsibility  for  his  acts.  Williams,  J.,  while 
agreeing  with  the  views  expressed  by  Edwards,  J.» 
thought  further  that  even  if  that  conclusion  were 
incorrect,  there  was  an  implied  warranty  or  an  im- 
plied condition  of  the  contract  that  the  respondent 
should  not  be  wrongly  interfered  with  by  Uie  person 
to  whom  by  the  contract  the  appellaots  had  entrusted 
the  superintendence  of  the  respondent's  work— viz., 
the  engineer  to  the  borough  council.  On  the 
measure  of  damages  the  learned  judges  differed  from 
Edwards,  J.  They  adopted  the  statement  of  the  law 
in  the  notes  to  CuUer  v.  Powell  in  Smith's  Leading 
Oases,  and  they  thought  that  Lord  Cranworth's 
judgment  in  Banger  v.  Great  Western  BaUway  Co.,  5 
H.  L.  Cas.  72,  which  had  been  relied  on  by  the 
learned  judge  in  the  court  below,  had  been  mis- 
applied. AU  that  l^at  case  decided,  in  their  opinion, 
was  that  the  appellants  had  no  claim  to  equitable 
leliel  Accordingly  they  held  that  the  respondent 
was  in  the  drcuoMtances  entitled  to  treat  the  contract 
as  at  an  end  and  to  sue  on  a  quantum  meruit  for 
work  and  labour  done  and  materials  supplied,  the 
net  amount  of  which  the  jury  had  found  to  be 
£1,015  5s. 

Their  lordships  agree  with  the  conclusion  of  the 
Court  of  AppeaL  They  do  not  dissent  from  the  con- 
tention of  Mr.  Skerrett,  in  his  very  able  arg^ument  for 
the  respondent,  that  in  the  drcumstances  of  this  case 
it  was  an  implied  term  of  the  appellants*  contract 


with  the  respondent  that  the  borough  council  would 
permit  the  respondent,  who  was  in  the  position  of  a 
sub-contractor,  to*  perform  his  contract.  But  they 
think  that  the  simplest  and  safest  ground  on  which  to 
rest  the  liability  of  the  appellants  is  that  they  made 
the  borough  council,  acting  through  their  engineer, 
their  agents  for  superintending  the  respondent's 
execution  of  his  contract  with  fml  power  to  act  for 
them  in  respect  thereto.  Not  only  is  this  proved 
by  the  arrangements  made  by  Uie  app^ant»  with 
the  borough  council  that  tbe  reipondent  should 
deal  directly  with  the  council  and  by  the  actual 
course  of  dealing  by  all  parties,  but  their  lordships 
think  that  it  was  also  in  accordance  with  the  contract 
which  by  clause  8  incorporated  the  conditions  of 
McWilliams'  contract  so  far  as  then  applicable. 

It  was,  however,  contended  for  the  appellants  at 
their  lordships'  bar  that  according  to  the  true  con- 
struction and  effect  of  clause  8  of  the  respondent's 
contract  the  borough  council  had  the  right  to  re-enter 
upon  the  works  if,  in  the  opinion  of  the  engineer, 
the  respondent  was  not  proceeding  with  sufficient 
expedition  in  the  performance  of  the  work.  For  this 
Xmrpose  it  was  said  the  engineer  was  not  acting  as 
the  officer  of  the  borough  council,  but  was  placed  by 
the  contract  in  the  position  of  an  arbitrator  or  referee, 
and  Ids  decision  was  made  conclusive  on  the  rate  of 
progress.  No  imputation,  it  was  rightly  said,  had 
oeen  made  upon  Mr.  Ward's  eood  faith,  and,  there- 
fore, the  re-entry  must  be  held  to  have  been  right- 
fully made  and  no  cause  of  action  arose  from  it. 

Admitting  this  to  be  so,  and  assuming  that  the 
true  effect  of  the  incorporation  of  the  conditions  of 
McWifliams' contract  so  far  as  the  same  were  then 
Applicable  was  to  give  the  right  of  re-entry,  under 
clause  8  of  McWilliams'  contract,  not  to  the  appellantsy 
but  to  the  borough  council,  the  answer  to  the  argu- 
ment appears  to  their  lordships  to  be  that  the  jury 
have  found  (7)  that  the  corporation  prior  to  the 
seizure  of  the  works  improperly  prevented  the  r-^- 
spondent  from  proceeding  with  the  works  in  the 
manner  authorized  by  his  contract,  and  (17)  that 
the  corporation  prevented  the  respondent  from  pro- 
ceeding with  the  works  with  sufficient  expedition. 

It  was  not  suggested  before  their  lordships 
that  these  matters  were  not  properly  before  the 
jury,  or  that  tbe  questions  were  not  properly  left 
to  tiiem,  or  that  there  was  not  evidence  before  them 
on  which  they  could  properly  find  as  they  did.  Their 
lordships  do  not  think  that  the  appellants  are 
precluded  by  the  express  finding  that  the  seizure  was 
wrongful  from  raising  any  questions  of  law,  but  they 
think  that  the  seventh  and  seventeenth  findings  are 
fatal  to  the  appellants'  argument.  The  corporation, 
of  course,  means  the  borough  council,  acting  by  their 
engineer,  Mr.  Ward.  Their  lordships  have  luready 
expressed  their  opinion  that  the  borough  council  and 
Ward  were  made  the  appellants'  agents  for  the 
purpose  of  superintending  the  execution  of  the  con- 
tract by  the  respondent,  and  the  acts  done  and  orders 
given  by  the  borough  council  or  Ward, which  the  jury 
have  found  prevented  the  respondent  from  proceeding 
with  tiie  works  with  sufficient  expedition  were  there- 
fore within  the  scope  of  the  authority  conferred  by  the 
appellants.  Their  lordships  hold  that  a  ]party  to  a 
contract  for  execution  oi  works  cannot  justify  the 
exercise  of  a  power  of  re-entry  and  seizure  of  the 
works  in  progress  when  the  alleged  default  or  delay 
of  the  contractor  has  been  brought  about  by  the  acts 
or  default  of  the  party  himself  or  his  agent :  Roberta 
V.  Bury  Improvement  Commisaionera,  18  W.  E.  702, 
L.  R.  oC.  P.  310. 

Their  lordships  also  agree  with  the  learned  judges 
as  to  the  proper  measure  of  damages  or  (more 
accurately)  as  to  the  right  of  the  respondent  to  treat 
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tlie  coniraot  as  at  ao  end  and  Bue  for  work  luad 
labour  done  mstead  of  fiuing  for  damages  for  bre^cli 
of  the  contraot* 

Their  lordahips  will  therefore  humbly  Bdnae  his 
Majesty  that  the  judgment  appealed  from  should  be 
aMrmed  and  the  appeiil  dig  missed*  The  appellants 
will  pay  the  coBta  of  the  appeal, 

Solioitors,  Mackrellf  MatoHt  Oodlet^  t&  QiAintef/ ; 
Shae7i,  RoBcaej  Maae^t  tt  Co, 


OTQurt  of  llppraL 


From  K.  B,  Wit.  i 

(CollinSp  M.K.,  and  Sririiog  and  '  Nov,  3. 

Mathew,  L.JJO  ) 

EUJNOEE     &     Co.     AND     SCHLESINGKR    ff.     MlTTOAL 

Life  iKauaANCE  Co.  of  New  Yorx.  (a.) 

Ifuuranc€—Liff—Pidky  fvr  hcnrfit  of  crfditor—  Undir- 
takhig  not  to  comjnit  snieids  —  lVarranttf^CoHdiiion. 

An  applicatiitn  for  a  policy  vf  lift  ifisurantc  for  fi&e 
yearii  ^tdtdfor  the  henfjit  of  a  credtti^r  of  the  aaattredt 
wa$  es^ireued  to  he  ikf^  hatk  and  a  pari  if  the  projtoaed 
contntd  for  in$urftnc&.  H  vaaa  signed  hy  the  assured, 
and  it  ctmiained  a  numher  of  $taie7iieni^  which  were 
warranted  by  him  io  be  true.  It  also  contaimd  the 
fdlowinff  chiase :  *  ■  /  aho  warrant  and  agree  that  I  will 
not  commti  micidt,  whether  $ane  or  tT?j»ne,  diirimj  the 
period  of  one  year  from  the  date  of  the  mi  id  confroft" 
Within  the  period  of  one  year  from  the  date  qf  the  policy 
the  assured  committed  suicide  during  a  Jit  of  teinporary 
insanity ^  In  an  action  oti  the  policy  Irm^ght  hy  the 
creditoiy 

Seldf  that  the  chtnse  as  to  not  commtUtng  suicide  must 
^  read  qs  a  condition,  and  that  the  fact  of  sutetde 
rendered  the  policy  vold^  and  did  nut  merely  *jiue  the 
irtsurance  company  a  cro9S- claim  ayainst  the  esktte  of  the 
deceased  for  da-mages. 

Judgment  of  Bigham,  J.  (52  W.  B.  366,  [1^)4]  1 
X  B,  832),  affirmed. 

Appeal  by  the  plaicitiffji  from  the  jadgmeut  of 
Bigham^  J.,  at  the  trial  <  f  an  action  wtthotit  a  jury  : 

reported  52  W.  E.  366,  [1904]  1  K,  B.  832. 

Tlie  aotion  was  hroiigbt  on  a  policy  of  life  iuHuranee 
for  £4,UiK}  issued  by  the  defendants  to  one  Mj»:k 
Firoberfi^. 

The  plaintiflfs  EUinger  &  Co.  were  the  penons  for 
whose  benefit  the  poliey  waa  effected  and  to  whom  the 
injuiance  money  waa  expreaa^d  to  be  payable.  Tt»e 
plaintiff  Schlesinger  was  the  executor  of  Fimberg, 
and  fined  aa  trnstee  for  ElHnger  &  Co^ 

Oa  the  2yrd  of  May,  1S*I}2»  Firnberg  signed  an 
ftpplication  addressed  to  the  defendant  company  for  a 
policy  of  insurance  for  £4,000  for  five  yeara  on  his 
own  life. 

The  material  parts  of  the  document  were  as  follows  : 
"  This  application  made  to  the  Mutual  Life  Insurance 
Co*  of  New  York  m  the  bisis  and  a  part  of  a  pro- 
posed contract  for  insurance,  «  .  ,  I  hereby  agree 
that  all  the  follow) ug  statements  and  answers  and  all 
those  that  I  make  to  the  company ^s  medical  f^xaminer 
in  contiDuattoa  of  this  application  are  by  me 
warraated  to  be  true  and  are  offer ed  to  the  company 
BM  a  oonsiderafion  of  the  contract  which  I  hereby 
Agree  to  accept,  ,  .  /'  Then  followed  twenty 
numbered  statements,  beginning  with  name  of  the 
appUcsut.      The  ninth   statement   was  as   follows  : 

(a.)  Reported  by  F*  Q,  BtJcKEE,  Esq*,  Barrister-    j 
at-Law.  I 


''  The  full  name  of  the  person  to  whom  the  Insuranoe 
is  payable  ia  Ellinger  &:  C>  »  Manch«ater/'  Thi 
tWi.*Uth  statement  was  as  follows:  '*  Tue  insurable 
iutercatof  the  said  beneficiary  in  the  life  proposed  foe 
insurance  other  than  that  of  family  relationship 
to  civer  debt/'  After  these  statements  there 
three  clausess  in  the  following  words:  ^*I  hm^ff 
warrant  and  agree  that  during  the  next  two  years 
following  the  date  of  iaiue  of  the  contract  of  insurflnce 
for  which  application  is  hereby  made  I  will  not  travel  or 
reside  in  any  part  of  the  torrid  zQn**^  or  Eorth  cf  the 
parallel  of  60^  north  latitude  in  the  Western  Hemi* 
e^there,  Or  north  of  the  parallel  of  70*^  north  latitude  in 
the  Eastern  Hemisphere,  and  wtU  not  engage  in  any  of 
the  folio wiug  extra-hazard ona  occupations  or  employ- 
ments—retailing itttoxtoatiD^  liquors,  bandJing  electric 
wires  and  dynamos,  bUstmg,  mining,  submarine 
labour,  aeronautic  ascensions i  the  manufacture  of 
highly  explosive  substances,  service  upon  any  rail- 
road»  train^  or  track,  or  in  switching  or  iu  coupling 
cars,  or  on  any  steam  or  otfaer  vessel,  unlesa  writtm 
permission  is  expressly  granted  by  the  com p any ^  1 
further  warrant  and  agree  that  I  will  not  engage  in 
any  military  or  naval  service  in  time  of  war  during 
the  continuance  of  the  said  contract  without  first 
obtaining  written  permisaion  from  the  company.  I 
also  warrant  and  agree  that  I  will  not  commit  suidde, 
whether  sane  or  insane^  during  the  period  of  one  year 
from  the  date  of  the  said  contract." 

The  policy  was  issued  on  the  24th  of  May»  190;^.  It 
commenced  with  the  following  words :  "  In  oonaidara^ 
tion  of  the  application  for  this  policy^  which  is  hereby 
made  a  part  of  this  cantract^  the  Mutual  Life  Insur- 
ance Co*  of  New  York  promises  to  pay  ,  .  .  unto 
Ellin ger  &  Co.  ,  ,  »  creditors  of  Max  Fimberg 
,  .  .  their  successors  or  oaaigns  X4,i>00  p  *  t 
upon  acceptance  of  satiifactory  proof  of  the  d^^th  of 
the  said  Max  Firnberg  provided  snch  death  takM 
pi  see  within  the  term  of  Bve  years  from  the  date 
hereof  during  the  continuance  of  this  policy  upoQ 
tbe  followitig  condition,  and  subject  to  the  provisions, 
requirements,  ai>d  benefits  stated  on  the  back  of  this 
policy,  which  are  hereby  referred  to  and  made  part 
hereof.  The  half  annual  premium  of  JG56  I6f*  8d. 
shall  be  paid  in  advance  on  the  delivery  of  this  policy 
and  thereafter  to  the  company  at  its  principal  agency 
in  Great  Britain  ou  the  24lh  day  of  November  and 
May  in  every  year  during  the  continuance  of  this 
contract  until  premiums  for  five  full  years  shall  hate 
been  duly  paid  to  the  said  company/'  A  number  of 
provisions  were  printed  on  the  back  of  the  policy » 
one  of  which  was  as  follows :  *'  Military  and  naval 
service  of  any  ^iud,  the  Volunteer  service  of  Great 
Britain  and  Ireland  in  time  of  peace  exoeptedj 
whether  as  oombatant  or  non-comDatant,  withont 
permission  in  writing,  signed  by  one  of  the  ofBcerv  of 
the  company,  is  prohibited  under  this  contract/^ 

It  appeared  that  when  Fimberg  took  out  the  pohcy 
he  owed  money  to  EQinger  &,  Go,  for  some  business 
debt.  In  November,  1902.  EUinger  &  Cd«  were 
pressing  for  payment  of  this  debt,  and  then  for 
the  firsc  time  Firnberg  told  them  that  by  way  of 
securing  the  payment  of  their  debt  he  had  effected  the 
policy. 

On  the  1 9th  of  February,  1903»  Fimberg^  daringa 
fit  of  temporary  insanity,  committed  suicide.  He 
died  insolvent  owing  EUinger  £  Co.  £4^000  or  more. 

On  the  2Jth  of  November,  1903,  the  plaiuliffs 
brought  this  action  upon  the  policy. 

The  plaintiffs  contended  tliat  the  policy  most  ba 
regarded  as  having  been  taken  out  by  Fbnberg  on 
their  behalf,  and  that  they  were  therefore  entitled  to 
ratify  and  recover  on  it,  and  that  the  clause  as  to 
suicitle  amounted  to  nothing  more  than  a  personal 
undertaking  or  independent  agreement  by  Finibwg, 
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for  the  breach  of  whioh  the  defendanta'  remedy  wm 
limited  to  a  claim  againat  Fimberg*8  estate. 

The  defeDdants  contended  that  the  danse  amomited 
to  a  condition,  the  effect  of  it  being  to  exdade  liability 
on  their  part  if  death  was  due  to  suicide. 

Bigham,  J.,  gave  judgment  for  the  defendants. 

The  plaintiffs  appealed. 

C,A.  RuiBdl,  K,C»,  and  Cahahe,  for  the  plaintiffs. — 
Generally  speaking,  a  jpolicy  of  life  insurance  covers 
suicide,  other  than  felomous  suicide,  udIoss  there  is  an 
express  provision  in  the  policy  that  any  sort  of  suicide 
ahall  avoid  the  policy.  The  general  principle,  which 
18  founded  on  considerations  of  public  pohoy,  that  a 
contract  of  insurance  is  avoided  by  suicide,  only 
applies  to  felonious  suicide,  and  not  to  suicide  com- 
mitted in  a  fit  of  insanity :  Iforn  v.  Anglo- Australian, 
<&c.,  Assurance  Co..  9  W.  B.  359,  30  L.  J.  Ch.  511. 
Ttere  is  no  reason  then,  on  grounds  of  public  policy, 
why  this  insurance  should  be  forfeited.  We  must 
therefore  look  at  the  terms  of  the  application,  which 
the  defendants  say  take  suicide  committed  during 
t  mporary  insanity  out  of  the  policy.  The  clause  as 
to  suidde  is  one  of  three  promises  as  to  the  future 
which  follow  on  a  number  of  warranties  properly  so- 
oalled.  It  is  not  expressed  that  in  case  of  suicide  all 
rights  under  the  policy  should  cease.  If  that  had 
been  intended,  it  ought  to  have  been  expressed :  SUmc' 
?iam  V.  Ocean  Railway  and  General  Accident  Insurance 
Co.,  35  W.  B.  716,  19  Q.  B.  D.  237 ;  Hambrough  v. 
Mutual  Life  Insurance  Co.  of  New  York,  72  L.  T.  140, 
43  W.  B.  Dig.  83.  There  is  no  case  in  which  a  policy  has 
been  held  void  for  non-observance  of  a  promise  as  to 
the  future  or  of  a  condition  subsequent,  unless  the 
poUoy  itself  by  its  terms  provided  that  such  non- 
observance  should  render  it  void.  The  provision  as  to 
military  and  naval  service  on  the  back  of  thd  policy 
in  this  case  shows  that,  when  the  parties  desired  to 
make  a  stipulation  a  condition,  they  knew  how  to  do 
80  in  apt  terms. 

They  also  referred  to  Thomson  v.  Weems,  9  App. 
Cas.  671 ;  Barnard  v.  Faher,  41  W.  R.  193,  [1893]  1 
Q.  B.  340;  and  Newcastle  Fire  Insurance  Go,  v. 
Macmorran,  3  Dow,  255. 

Haidane,  K.C,  and  RowlcUt,  for  the  defendants, 
were  nof  (»dled  upon  to  argue. 

Collins,  M.B. — I  am  of  opinion  that  the  judgment 
of  Bigham,  J.,  in  this  case  is  perfeotiy  correct.  In 
fact  I  might  content  myself  with  merely  giving  judg- 
ment in  tiie  very  terms  of  his  judgment.  But  out  of 
deference  to  the  argument  whidi  has  been  addressed  to 
OS  I  will  shortly  state  my  own  reasons.  We  have  to 
deal  in  this  action  with  a  policy  of  life  insurance. 
The  policy  begins  with  these  words :  "  In  considera- 
tion of  the  application  for  this  policy,  whioh  is  hereby 
made  a  part  of  this  contract,"  and  it  purports  to  be 
given  '*  ujpon  the  following  condition  and  subject  to 
the  provisums,  requirements,  and  benefits  stated  on 
the  back  of  tlids  policy  which  are  hereby  referred  to 
and  made  part  hereof."  Before  the  policy  was 
granted  an  application  form  had  been  addressed  to 
the  insurance  company  by  the  assured.  It  begins 
thus:  **This  application  made  to  the  Mutual  life 
Insurance  Co.  of  New  York  is  the  basis  and  a  part  of 
a  proposed  contract  for  insurance.  ...  I  hereby 
agree  that  all  the  following  statements  and  answers 
.  •  .  are  by  me  warranted  to  be  true,  and  are 
offered  to  the  company  as  a  consideration  of  the  con- 
tract whioh  I  hereby  ame  to  accept."  We  start 
with  this—that  the  application  was  the  basis  and  a 
part  of  the  proposed  contract,  and  we  also  have 
statements  vrarranted  to  be  true  and  offisred  to  the 
insurance  company  as  the  consideration  of  the  con- 
tract.   These  are  two  matters  which  are  emphasised 


by  L'^rd  Esher,  M.B.,  in  Hambrough  v.  Mutwd 
Insurance  Co,  of  New  York,  Then  there  follow  in 
detaU  a  number  of  statements  and  answers  to 
questions.  These  again  are  followed  by  three  express 
warranties.  The  previous  statements  and  answers 
are  made  warranties  by  virtue  of  the  originid  state- 
ment at  the  beginning  of  the  application  form.  These 
latter  are  express  warranties.  The  third  express 
warranty  is  as  follows :  « I  also  warrant  and  agree 
that  I  will  not  commit  suicide,  whether  sane  or  insane, 
during  the  period  of  one  year  from  the  date  of  the 
said  contract."  These  warranties  as  well  as  the  pre- 
ceding statements  and  answers  are,  in  my  judgment, 
by  the  terms  of  the  application  form  made  the  basis 
of  the  contract.  The  question  is  whether  these 
warranties  have  the  effect  of  what  are  ordinarily 
called  warranties  in  polides  of  insurance.  In  a 
policy  of  insurance  a  warranty  means  a  condition.  In 
my  opinion  it  was  intended  that  these  different 
statements  and  stipulations  were  to  be  conditions  of 
the  policy. 

lu  Thomson  v.  Weems,  9  App.  Cas.,  at  p.  684, 
Lord  Blackburn  expresses  himself  as  follows :  "  In 
policies  of  marine  insurance  I  think  it  is  settled  by 
authority  that  any  statement  of  a  fact  bearing  upon 
the  risk  introduced  into  the  written  policy  is,  by 
whatever  words  and  in  whatever  place,  to  be  con- 
strued as  a  warranty,  and  primd  facie  at  least  that 
the  compliance  with  that  warranty  is  a  condition 
precedent  to  the  attaching  of  the  risk.  I  think  that 
on  the  baUmoe  of  authority  the  general  principles  of 
insurance  law  apply  to  all  insurances,  whether 
marine,  life,  or  nre :  see  per  Lord  Eldon,  C,  in  a 
Scotch  appeal  on  a  fire  insurance,  Newcastle  Fire 
Insurance  Co,  v.  Macmorran  &  Co,**  No  question 
arises  on  that  in  the  present  case,  but  I  do  not  think 
that  this  rule  as  to  the  construction  of  marine  policies 
is  also  applicable  to  the  construction  of  life  policies. 
The  rule  he  was  referring  to  is  the  general  rule  that 
primdfade  any  provision  at  all  in  a  policy  is  a  condi- 
tion. Whether  that  dictum  is  sound  or  not,  that 
which  follows  has  a  strong  bearing  on  this  case. 
Lord  Blackburn  continued:  *'But  I  think,  when  we 
look  at  the  terms  of  this  contract  and  see  that  it  is 
expressly  said  in  the  policy,  as  well  as  in  the  declara- 
tion itself,  that  the  declaration  shall  be  the  basis  of 
the  policy,  that  it  is  hardly  possible  to  avoid  the  con- 
clusion that  the  truth  of  the  particulars  (which,  I 
thicJc,  include  his  statement  that  he  was  of  temperate 
habits)  is  warranted." 

The  question,  then,  is  whether  this  particular 
warranty  with  which  we  have  to  deal  in  the  present 
case  is  made  a  condition.  Bo  wen,  L.J.,  made  an 
accurate  statement  of  the  law  on  this  question 
in  Barnard  v,  Faher:  "It  is,  therefore,  a 
term  of  this  policy  that  there  should  be  this 
promise;  and,  if  this  promise  is  one  which 
goes  to  the  root  of  the  whole  engagement  and 
transaction,  then  it  becomes,  according  to  the  ordinary 
principles  of  ordinary  law,  a  condition — either  a  con- 
dition precedent,  or,  if  the  condition  is  one  which 
cannot  be  construed  as  a  condition  precedent  and 
must  be  a  condition  subsequent,  then  it  becomes  a 
condition  subsequent.  That  arises  from  the  material- 
ity of  the  promise  which  is  assumed  to  be  made, 
and  the  making  of  which  is  to  be  a  term  of  the  en- 
gagement or  transaction  into  which  the  underwriter 
has  entered.  When  you  have  got  as  far  as  that,  it  is 
clear  that  it  is  the  term  as  regimis  the  risk  which  is 
material.  A  term  as  regards  the  risk  must  be 
a  condition." 

It  is  clear  that  the  term  of  the  policy  with  which 
we  have  to  deal  in  the  present  case  is  a  term  as  regards 
the  risk.  It  provides  that  the  company  shall  not  be 
at  the  particular  risk  of  the  assured  committing  suicide 
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witMn  *  certaiii  time.    It  is*  therefore,  by  the  agree- 
meiit  confetitiited  a  condition. 

Now  bow  hES  Bighora,  J,,  dealt  with  thii 
caae  ?  This  is  what  he  Aaid  :  "  What  did  the  parties, 
Fimh^rg  and  the  defendant  cotnp*uy,  intend  when 
they  inserted  the  warranty  that  Fiimharg  ahould  not 
CQUimit  suicide  ?  I  think  it  is  dear  that  they  in- 
tended  that  in  the  event  of  suicide  the  company 
fthonld  not  be  liable  on  the  policy*  It  doea  not 
matter,  I  think,  whether  the  clause  is  called  a 
warranty  or  not.  It  constituted  a  limitation  of  the 
defendants*  liability*  Death  withio  five  years  was 
the  event  upon  the  happen iag  of  whiah  the  defendant « 
were  to  pay>  but  death  by  suicide  within  the  irflt 
twelve  months  was  excluded.  Apt  words  bav^  been 
used  to  express  that  intention,  and  it  is»  I  think, 
impossible  to  read  the  clause  as  merely  giving  to  the 
company  a  croes-olairo  against  the  estate  of  the 
deoesaed  for  damages/'  That  sums  up  the  whole 
Bitaation  in  language  on  which  I  cannot  improve.  I 
therefore  think  the  appeal  should  be  dismissed 

STiKLOfG,  LiJ.»I  am  of  the  same  opinion.  It 
seems  t«  me  that  the  term  **  warranty,"  though  its 
primary  legal  meanLog  may  not  be  to  express  a 
condition  of  liability ,  yet  is  very  frequently  used  in 
that  sense  and  may  be  so  used*  The  question  ts  whethej- 
it  is  ao  in  this  case.  In  matine  policies  the  word 
'*  warranted"  is  eonatatitly  used  in  connection  with 
oouditions.  This  is  a  Hie  policy,  but  in  this  very  case 
it  is  not  disputed  that  in  the  application  form,  which 
is  made  part  of  the  contract,  th«  word  "  warranted  " 
is  used  in  reference  to  conditions.  It  is  not  diipnted 
that  the  truth  of  the  statements  and  answers  to 
^ueitions  is  a  condition  precedent  to  liability^,  but  it 
is  said  that  the  clause  undei'  consideration  is  not  a 
condition.  It  seems  to  me  that  the  fact  of  the  word 
being  used  m  this  sense  in  the  earlier  part  of  the 
policy  affords  some  grouud  at  least  for  thinking  it 
possible  that  it  may  be  so  used  in  the  subsequent 
part ;  and^  there  being  an  ambiguity,  I  thiuh  we  may 
consider  the  question  of  probability,  I  confess  it 
seems  to  me  impoisible  to  believe  that  business  people, 
dealsng  with  a  matter  of  this  sort,  where  a  company 
grants  upon  the  application  of  a  debtor  a  policy  for 
payment  to  his  creditor,  meant  that  this  clauie  should 
be  treated  not  as  a  condition,  but  aimply  as  giving 
the  company  a  right  to  resort  to  the  debtor,  or  rather 
the  debtor^  estate,  whatever  it  migbt  be,  while  they 
were  compelled  to  pay  the  creditor  themselves*  I 
do  not  think  that  this  is  a  reaionable  view  of  the 
policyp 

Mathew,  L. J.,  oononrred. 

Appeal  di4mi69td. 

Solicitors  for  the  plaiutiffa,  G.  Tfenam^  fur  Addle* 
ifhitWt  6'wia,  d*  Oo.^  Manohefilef* 

Solicitors  for  the  def^ndauts,  FreshfidM, 


From  K,  B.  Div,  \ 

(CJollins,  M.E.,  ai>d  Stirling  and  J       July  29,  1904. 
Mathew,  L.JJO  ) 

Tredway  tv  Meohin,  («♦) 
Landlord  and  knant—Weektif  ttnanq/--I}ff€c(ivB  siaU 
of  premises — Coif^nat^t  to  Teptiir — Notice  of  vmnt  of 
repair — Ftrimtal  injuriti. 

The  deftfidant  auMH  the  first  Jim  ft  nf  a  home,  i>f  wnkh 
he  himself  ams  the  lesite  under  a  repairing  ItoM^  to  the 

(a.)  Beport^d  by  EBSOiTE  Beib,  Esq.,  Barrister- 
at-Lawt 


hmhand  ef  the  plaintiff  upoti  a  weekly  tenancy  madt 
vethally^  The  plaintiff  i&mt  one  day  from  her  front 
r,jom  wi  to  the  huleony^  when  it  gave  way  and  shefdl  on 
to  the  paveinentt  reviving  very  serious  injuries.  Th 
defedii^  cundUion  of  the  hakontf  ims  tmpect^d  hy  no  one- 
Ildti,  auiiming  that  tht  defendant  had  undertokm 
with  the  pUsintijff^i  husband  to  keep  the  premiaea  in  ftpaif 
{as  to  which  the  evidetice  loaa  i^ntradkt&rif)^  n^irertkeka 
the  defendant t  not  having  received  rudice  of  any  defect  in 
the  balc<my  and  fiot  knowing  that  it  was  umafe,  amt  no£ 
liable, 

AppUoation  by  the  defendant  aaking  for  judgment 
or  new  trial  in  an  action  tried  before  Qrantham,  J.. 
and  «  common  jury. 

The  action  was  brought  by  Mrs,  Catherine  Tredway, 
and  she  claimed  damage j  for  personal  injuries  sus- 
tained owing  to  the  nou^repair  of  premises  let  h;  the 
defendant  to  her  husband.  Tne  defendant,  who  was 
tenant  of  10,  Sidmoutb- street,  W.C,  under  a  repair^ 
ing  lease  granted  him  in  October,  1902,  sublet  the 
first  fioor  unfurnished  to  the  plain tifiTs  husband  in  the 
following  December  upon  a  weekly  teDanoy  of  iOs.  Od. 
a  week*  On  the  8th  of  August,  1903,  the  plaintif 
went  on  to  a  balcony  in  front  of  the  window,  whioh 
gave  way^  and  she  fell  on  to  tbe  steps  below  and 
fluatained  the  injuries  now  claimed  for* 

At  the  trial  the  plaintiff  gave  evidence  that  she  did 
not  know  that  the  balcony  was  unsafe,  but  that  she 
had  pointed  out  to  the  defendant  that  tbe  cement  which 
covered  the  stonework  of  the  balcony  was  dbfeotire. 
She  also  said  the  defendant  was  llahle  to  do  all 
repairs.  There  was  no  written  contract  between  the 
defendant  and  her  husband,  but  it  appeared  from  tlie 
evidence  called  bj;  the  defendant  that  he  had  spent 
some  £200  on  repairs  to  the  premises,  which  included 
the  putting  right  of  something  wrong  with  the 
balcony  to  which  the  plaintiff  had  called  bis  atten- 
tion^ and  that  the  repairs  were  inspected  and  pawed 
by  the  lessor's  surveyor. 

The  jury  found  for  the  plaintiff  with  £150daniigeSt 
and  judgment  was  entered  accordingly  by  the  learned 
judge,  who,  however,  expressed  his  opinion  that 
there  was  no  evidence  of  any  notice  to  tbe  defendant 
of  the  defective  state  of  the  balcony. 

A*  J.  Ashion  and  TK  O,  Clay^  for  the  defendant. 

Emile  Cannott  for  the  plaintiff. 

During  the  argument,  which  sufficiently  appears 
from  the  judgment,  the  following  cases  were  mtrdt 
Makin  V,  Watkinson,  19  W.  E*  286,  L.  E.  6  Ex.  25; 
Broggi  v.  Robins,  lo  Times  L.  E*  224;  ffugall  v. 
M*Lenn,  33  W.  E.  588,  53  L.  T.  94  ;  Lane  v.  €o^,  45 
W*  E.  261.  [1897]  1  Q.  B,  415, 

OOLLiKs^  M.E.^ — This  is  an  app^  &om  a  decision 
of  (Grantham,  J.,  with  a  jury.  The  action  ia  one 
brought  by  a  weekly  tenant  of  certain  premisee 
against  the  landlord,  and  the  cause  of  action  was  an 
accident  which  happened  to  the  plaintiff's  wife  hy 
reason  of  the  falling  of  a  balcony  on  the  demised 
preuitses  by  which  she  suitaiued  seri  lus  injury.  The 
queatit  n  is  whether  the  defendant  is  liable  to  paj 
damages  in  respect  of  the  injuries  so  sustained.  The 
jaw  on  the  matter  has  been  re|ieatedly  laid  down  and 
is  quite  settled.  It  seems  to  me  to  be  the  law  that  if 
there  is  a  contract  as  between  the  landlord  and  tenant 
that  the  landlord  will  repair  the  premises  (that  iii 
during  the  currency  of  the  term)  the  landlord  is  not 
under  any  obligation,  unless  there  be  an  exprese  oon* 
tract  to  that  effect,  to  perform  repairs  uultsaa  and 
until  notice  of  the  necessity  for  those  repairs  has  been 
given  to  him*  On  principle,  the  tenant  and  not  the 
landlord  is  the  occupier  of  the  house,  and  the  landlord 
has  no  right  of  access  to  the  house  for  the  purpose, 
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unless  he  stipulates  for  it,  of  ftT^mming  its  oondition 
to  see  whether  repairs  are  necessary.    On  the  other 
hand,  the  tenant  u  the  occupier,  and  the  tenant  is  the 
person  who  has  the  means  of  knowing,  and  is  the 
person  most  interested  in  knowing,  what  the  condi- 
tion of  the  premises  is,  and  therefore  it  has  been  held 
that  a  naked  undertaking  on  the  part  of  the  landlord 
to  keep  the  premises  in  repair  is  not  broken  if  they  are 
out  of  repair,  unless  the  tenant  has  eiyenhim  notice 
of  the  fact    There  seems  to  be  no  £>ubt  that  is  the 
law.    I  think  there  was  some  evidence,  it  may  have 
been  unintentional  evidence—that  is  to  say,  it  mav 
not  have  been  intended  to  carry  the  meaning  which 
the  jury  have  put  on  it — that  tnis  was  an  undertakiug 
on  the  part  of  the  landlord  with  the  tenant  that  he, 
the  landlord,  would  keep  the  premises  in  repair.    I 
cannot  say  there  was  no  evidence  on  that,  but  I  do 
not  think  it  is  really  very  material  in  the  case.    I 
assume  there  was  that  obligation  on  the  part  of  the 
landlord.    What  happened,  as  I  have  said,  was  that 
this  balcony  fell.    It  seems  to  me  that  the  evidence  is 
all  one  way  on  this  one  cardinal  point  in  the  case,  and 
no   evidence  to   the  contrary,    because   there  were 
several   witnesses   who  were  quite  unchallenged  on 
cross-examination ;    and  I  think  the  lesnlt  of   the 
evidence  in  the  case  is  that  no  one,  from  beginniug 
to  end,  supposed  there  was  any  such  defect  in  this 
bilcony  as  led   to  this  accident.      The  defendant, 
who  took  a  long  lease  of  the  premises,  was  under  con- 
tract with  his  landlord  to  put  the  house  in  repair.   To 
do  that  he  had  to  carry  out  specifications  made  by 
the  landlord's  surveyor,  who,  having  no  reason  what- 
ever for  not  putting  everything  into  the  specification 
which  he  thought  was  necessary,  did  not  specify  that 
anything  should  be  done  to  this  balcony.  That  contract 
was  earned  out,  and  certain  minor  defects  in  the  shape 
of  some  want  of  plaster  at  the  outer  edge  of  the  balcony 
were  pointed  out,  but  it  never  occurred  to  anybody 
that  that  indicated  any  defect  in  the  structure  of  the 
balcony  itself.    That  is  quite  obvious ;  in  fact,  it  is 
common  ground.     Then   it   is  suggested  that  the 
remedy  aoopted  was  putting  on  the  small  quantity  of 
cement  necessary  to  make  j^od  that  defect.    If  there 
is  one  thing  conclusively  established  in  this  case,  it  is 
this,  that  no  one,  neither  those  who  were  living  in  the 
house,  or  the  person  who  had  undertaken  the  repairs, 
or  the  persons,  of  whom  there  were  more  than  one, 
who  surveyed  the  repairs  after  they  were  done,  had 
the  slightest  notion  there  was  any  radical  defect  in 
the  balcony  at  all. 

Under  tiiose  circumstances,  it  seems  to  me,  we 
oazmot  sajr  there  was  any  evidence  of  notice  to  the 
landlord,  m  the  sense  of  the  decisions  which  say  that 
such  notice  is  essential  before  the  landlord  can  be 
held  liable  for  not  doing  that  which  he  had  no  notice 
was  necessary  to  be  done.    If  it  were  necessary  to  refer 
to  it,  there  is  one  authority  which  Mr.  Ashton  called 
attention  to  (Broggi  v.  Bobina),  that  even  where  the 
landlord  has  means  of  knowledge,  and  the  teuant  has 
not  the  means  of  knowledge,  that  is  not  enough  to  fix 
the  landlord  with  the  obligation  to  do  the  thing  when 
he  did  not,  in  fact,  know  tiiat  it  was  necessary.    That 
would  be  material  if  there  was   anything   in    the 
sug|^tion   of   the   jury   that   the   landlord   when 
advised  of  the  fact  that  there  was  a  defect  in  the 
cement  at  the  edge  of  the  balcony  might  have  dug 
out  the  whole  of  tiie  cement,  and  if  he  had  done  so 
would  have  found  there  was  a  radical  defect  in  the 
stone  underneath  at  the  point  where  it  touched  the 
wall.     That  cannot  be  put  higher  than  means  of 
knowledge.    It  does  not  amount  to  more  than  that, 
even  if  it  amounted  to  that ;   but  assuming  it  does 
amount  to  means  of  knowledge,  it  is  then  covered  by 
tiie  authority  of  that  case,  because  he  has  no  know- 
ledge in  fact ;  even  if  the  jury  were  right  in  lajiog 


he  had  that  means  of  knowledge,  it  does  not  make 
him  liable. 

It  seems  to  me,  therefore,  on  the  undisputed  facts 
of  this  case,  there  was  no  evidence  for  grounding 
liability  on  tiie  part  of  the  landlord  to  make  good  to 
the  plaintiff  the  damages  sustained  by  the  accident. 
In  my  opinion,  therefore,  the  judgment  of  the  court 
below  must  be  reversed,  and  enterra  for  the  defendant. 

SnsLiNO,  L.J. — I  am  of  the  same  opinion.  As 
regards  the  law  of  the  case,  it  appears  to  me  it  is 
governed  by  the  decision  in  Broggi  v.  Bohim, 
which  was  a  decision  of  this  court.  The  judg- 
ment as  reported  is  given  by  Lord  Bussell  of 
Killowen,  L.O.J.,  and  he  held  in  a  very  similar  case 
that  in  order  to  establish  a  liability  on  the  part  of 
the  landlord  of  premises  let  on  a  weekly  tenancy  it 
is  necessary  that  the  plaintiff  should  make  out 
two  things — first,  that  there  was  an  agreement  on 
the  part  of  the  defendant  to  repair ;  and,  secondly, 
that  the  defendant  must  have  notice  of  want  of 
'*^air.  I  assume  in  the  present  case  that  there  was 
evidence  on  which  the  jury  might  come  to  the  con- 
clusion that  there  was  an  agreement  on  tiie  part  of 
the  defendant,  the  landlord,  to  repair.  It  appears  to 
me  that  the  plaintiff  altogether  fails  on  the  second 
point,  which  it  is  necessary  for  him  to  establish — 
namely,  that  there  was  notice  of  want  of  repair. 
There  was  certainly  notice  that  some  cement  ought  to 
be  placed  on  this  balcony,  but  there  is  no  evidence,  as 
it  seems  to  me,  even  on  the  part  of  the  plaintiff  that 
the  balcony  itself— that  is  to  say,  the  slab  whidi  con- 
stituted the  balcony — was  out  of  repair,  and  the 
evidence  which  was  given  by  the  defendant's 
witnesses  is  distinctiy  to  the  contrary.  I  think, 
therefore,  the  action  fails. 

Mathew,  L.  J. — It  seems  to  me  that  the  case  may 
be  disposed  of  on  the  assumption,  as  to  which  I  do 
not  say  anything  more  than  mat  it  is  an  assumption, 
that  there  was  an  agreement  between  the  plaiutiff 
and  defendant  to  keep  the  premises  in  repair.    That 
supposed   agreement  was   entered   into    when    the 
tenancy  began,  and  that  was  in  December,  1902.    In 
August,  1903,  the  accident  happened.    The  previous 
June,  the  attention  of  the  landlord  was  called  to  the 
condition  of  the  balcony.    What  had  he  notice  of  F 
because  he  was  entitied,  on  the  authorihr  of  the  cases 
which  had  been  cited,  to  notice  of  the  defect  tiiat  he 
was  called  on  to  repair.    The  defect  called  to  his 
attention  was  this  flaw  in  the  cement  at  the  outer 
edge  of  the  balcony.    There  is  no  indication  by  the 
plfuntiff  or  any  of  the  defendant's  witnesses  that  there 
was  anything  wrong  with  the  structure.    An  attempt 
was  made  to  put  right  the  defect  which  was  pointed 
out;  the  cement  was  r^laced  which  was  supposed  to 
be  worn  out.    That  had  been  done,  and  the  landlord 
had  no  further  notice  there  was  anything  wrong  with 
the  condition  of  the  structure.    The  jury  appear  to 
have  thought  that  he  ought  to  have  pimed  up  all  the 
cement,  because  there  was  some  wanted  at  the  outer 
edge;  and  if  he  had  pulled  up  all  the  cement  it 
would  have  been  discovered  that  the  stone  beneath 
had  crumbled  away.    That  was  a  mere  suggestion  of 
the  jury.    There  was  neither  knowledge  nor  means  of 
knowledge  in  the  landlord  of  the  defect  which  led  to 
the  acddent  occurring.    With  some  regret  I  am  con- 
strained by   the  law  to  say  that  the  verdict  and 
judgment  must  be  altered,  and  the  judgment  entered 
for  the  defendant. 

Appeal  allowed. 

Solicitors  for  the  defendant.  Hedges  &  Davis, 

Solicitors  for  the  plaintiff.  Judge  cC;  PriesUey, 
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CotTBT  OF  AmAL. 


McGbUTHEB  V,  BiTOHSB. 


Court  of  Affial. 


From  Chan,  Div, 
[Vsugbao  Williams  I  Bomer,  and 
Co^esB- Hardy,  L.JJO 


July  8p  1904, 


McGeutheb  V,  PiTCOTB,  (a.) 

SaUo/goods—ComliiionBas  to  rc-^mk'—Xotke  to  pur- 
chaser— Right  to  di$rrgaTd  comliiwna  aa  to  r€*salt, 

I/t  on  the  sah  of  gmj(ht  a  condition  ia  uUaG^cd  as  to 
the  price  at  which  they  may  he  re  sold^  thti  cajmt>t  bind 
a  mhsfquent  purchaatft  eum  though  he  bought  with 
fudict  of  the  condition. 

A  r^il  trader  pttrchmfii  from  H.^  wha  hud  parthmed 
of  the  licensee  of  a  patent  an  articU  manufuctured  by  the 
lii^ensee  under  the  jHitent,  Inaide  the  hoxe^  in  ufhich  the 
article  wom  packed  www  a  printed  cojiditiofif  stiUtng  ifmt 
the  gm*h  were  not  to  he  re^mld  at  ksA  than  a  certain 
price  ipedjied  therein.  The  ret  nil  trader  haetnff  aold 
some  of  the  goofh  at  has  than  that  apeetjit'd  price t  i-J  an 
action  by  the  Itcemee  to  restrain  the  rttaikr  from  ao 
doing, 

BM^  that  ihff  retailer  hod  etitered  into  no  contracl 
with  the  lictnsee ;  that  the  cofidition  cotdd  not  he  m'tdr  to 
ran  with  thegootM  ao  m  to  hind  the  rftaikrt  even  thottgh 
he  waa  aware  of  each  condition, 

Taddy  &  Ca,  v.  Sterioua  &  Co.,  32  W.  B.  152,  [19iH] 
1  OL  354,  approtfciL 

Decinon  of  FArirelL  J.,  reversed. 

This    was  an    appeal   by  tbe  deXoudant    from    a 

deoioion  of  Far  well,  J* 

The  facta  were  as  follow  i : 

The  acjtiou  was  brought  to  restrain  the  defendant, 
hie  agentfl,  ierrantp,  and  workmen,  from  lelliDg 
or  other  wiae  diapoiing  of  cettain  rubber  heel  pada, 
manufactured  by  tfao  plainti^ffa  ami  purohaai^d 
from  thsm  by  the  defendaut,  either  directly  at  a 
leBB  price  than  lOd.  per  pair  for  ladiei'  he^Is  and  It. 
per  pair  for  gentlemen*  h  heela,  or  indireotly  at  a  less 
price  than  as  aforesaid  by  pretending  to  sell  the  fame 
at  a  less  price  than  aa  aforesaid,  by  giving  or  return^ 
Ing  to  the  pm^ohaaera  thereof  a  monetary  payment  out 
of  euch  pncea  Aft  received  or  other wiae  aB  a  preffeut 
or  a  gift,  ooDtrary  to  certain  terms  and  oonditiona  of 
an  ^eged  contract  or  contraots  uoder  which  the 
aforesaid  rubber  heel  pada  were  purchased  by  the 
defend&nt,  a^d  for  damages  and  coats. 

The  plain tiJ¥a  were  rubber  manufacturerB  and 
carried  on  hnsineaa  at  Preston  under  the  style  of 
'*  The  PaliitiBe  Hahher  Co," 

The  defencjant  was  a  bootmaker  at  BrlxtoQ. 

By  their  statement  of  daim  the  plaintrffa  alleged 
that  they  were  the  sole  manufacturers  of  the  Palatine 
revolving  rubber  heel  pad  under  a  licence,  and  that  they 
always  sold  and  disposed  of  their  said  revolving  heel 
padf,  whether  bought  dirfctly  from  them  or  from 
aQy  dealer,  on  the  ezpresa  agreement  that  the  same 
should  not  be  retaOed  at  leaa  thaa  the  above^ 
mentioned  prices,  and  also  should  not  be  resold 
except  subject  to  these  conditions,  and  also  that  the 
acceptance  of  the  goods  by  any  purchaser  would  he 
deemed  to  be  an  acknowledgment  that  they  were 
sold  to  him  on  these  conditions  and  on  tht^ae  condi- 
tiQua  cnlyt  and  that  be  agreed  with  the  veudors  as 
their  agent  to  be  bound  by  the  same.  The  revolviug 
heel  pads  wf^e  always  packed  in  boxes  and  on  the 
inside  of  the  lid  of  e^dh  box  were  printsd  in  large 
type  the  said  coQditiona  of  sale. 

The  plaintiffs  further  aUeged  that  early  in  the 
month  of  August,  1903,  the  defendant  purehiaed 
from  ooe  C,  Ho^es,  one  of  the  jilaiotifl^*  factors* 
three  pairs  of  the  plaintifFd'  said  revolving  heel  pads 
and  was  orally  informed  of    the  said  condition i  of 

(a»)  Beported  by  A.  E,  Taylour,  Esq.,  Barrister- 
at-Law< 


sale,  which  were  actiepted  by  the  defendant,  and  that 
the  defendant  subst'qaently  made  further  purchiiti 
of  the  heel  pads  from  the  said  C*  Howes,  and  on  each 
occasion  was  orally  informed  of  the  conditions  undgc 
nhioh  they  were  sold,  and  that  in  breach  of  and  | 
contrary  to  the  said  terms  and  conditions  the  defend* 
ant  had  sold  and  continued  to  sell  the  said  revolving  j 
heel  pads  at  a  less  price^that  was,  Sd*  per  pair  for] 
latJies'  and  lOd.  for  gentlemen^s. 

The  defendant  denied  having  had  any  nctic^^ 
up  to  the  3rd  cf  October,  1903,  on  which  day  he 
had  received  a  letter  from  the  plain tiflEs,  that  the 
plaintiffs  sold  or  disposed  of  the  rerolviug  heil 
pads  on  any  condition  of  sale  whatever,  and  if  in  fact 
they  did,  the  said  coaditions  were  never  hindinf  on 
the  defendant,  and  the  defendant  never  entered 
into  any  contract  with  the  plain tiffa  regulating  the 
price  at  which  the  defendant  might  sell  the  heel  psdj*  ^ 
He  also  denied  having  btiog  orally  informed  by  tli»  | 
said  C.  Howes  of  the  conditions  of  sale.  I 

On  the  2ud  and  3rd  of  October,  1903,  the  plaintiff*  j 
by  letter  complained  to  the  defendant  of,  ai  tfaeTj 
alleged,  bis  breach  of  the  said  conditions  of  sale,  ana  ] 
after  some  correapoudence  between  the  solicitorf,  the 
said  action  was  brought* 

Farwell,  J.,  granted  the  injunction  as  claimed  by 
the  plaintiffs,  but  limited  its  duration  to  the  coatiau- 
anoe  of  the  patent 

The  defendant  appealed. 

Bramweli  Bavii,  K,0.,  and  W^  3L  Umn^  for  tb 
defendant* 

They  cited  Ttjtddy  it-  Co,  y.  Steriona  c0  Co,,  52  W. 
162,  [1904]  1  Oh*  35L 

McCttllt  KM.f  and  T.  E,  Manafield,  for  the  plaw*' 
tiffn 

They  citol  Incandiscetd  GaM  Light   Co,  ▼# 
12  Bep.  P»e.  Ca?.  *i62,  264. 

VAcrGHAN  WiLLiAMa,  I*X— In  my  judgioenl  th 
is  both  in  euhstance  and  in  form  an  aetion  for  brsacn 
of  contract.  So  treatint^  it,  I  suppose  no  one  will 
deny  the  authority  of  Price  Vi  Eaaton^  4  B,  &  Ad*  433i 
In  which  it  was  deddtfd  that  **  an  action  for  bretoh  of 
contract  must  be  brought  by  the  person  from  wbom 
the  consideration  moved  ^' ;  and  that  is  confirmed  by 
Twedale  v.  Alkimon,  1  B.  &  8.  393.  Now,  orjunri 
for  the  plaintiffs  very  properly  and  frankly  adoiitt^ 
that  if  an  action  were  brought  for  the  price  of  tbtiWi 
heel  pads  it  could  only  be  brought  by  Howei.  Bwt 
he  said  that  the  plaintiffs,  who  are  licensees  from 
Roberts,  the  owner  of  the  patent,  are  entitled  to  sue 
for  the  breach  of  contract.  I  cannot  assent  t&  that 
proposition.  It  is  said  that  the  defendant  maj  bi 
sued  for  breach  of  the  condition  as  to  the  prioai  ^ 
wlxich  the  pads  are  to  be  sold.  Why  ?  Beoaose  it  ii 
said  the  defendant  bought  with  notice  of  that  con- 
dition. E?en  if  the  defendant  did  buy  with  notice  w 
the  condition,  I  entirely  deny  that  this  would  giTfl 
any  rights  to  a  person  who  was  not  a  party  to  thi 
bargain.  An  attempt  of  thifi  sort  was  made  in  Taddf 
(fc  Co,  T.  8teriiya»  ct  CV)..  62  W.  E.  152,  [mH]  I  Ob.  351. 
The  head-note  of  that  case  is  as  follows :  *'  T,  ^  Co., 
manufacturers  of  tobacco,  sold  packet  tobact.i)s 
subject  to  printed  terms  and  conditians  fixmg  ■ 
udnimum  price  below  which  tbey  were  not  to  be 
S'jld,  and  containing  the  foHoviog  proviso:  *  AoflCp*' 
ance  of  the  goods  will  be  deemed  a  contract  between 
the  purehastr  and  T.  &  Co*  that  he  will  obferva 
the  stipulations*  (^i  rouch  stronger  case,  be  » 
observed,  than  the  present).  '  In  the  c»e«  of  » 
purchaae  by  a  retail  dealer  through  a  wholesale 
dealer,  the  latter  shall  be  deemed  to  be  the  ag^nt  of 
T*  &  Go.'  T.  &  Co,  «old  to  N.,  who  resold  for  his  om 
profit  to  8.  &  Co.    8.  &  Co.  bad  notice  of  the  ooadi- 
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tions,  but  sold  to  the  publio  ftt  a  price  below  the 
Btipulated  mimmnm.  Held,  that  there  was  no  contract 
between  T.  &  Co.  and  S.  &  Go.  which  T.  &  Go.  could 
enforce,  and  that  conditions  caonot  be  attached  to  goods 
80  as  to  bind  all  purchasers  with  notice."  One  need  only 
look  at  paragraph  6  of  the  statement  of  daim  in 
the  present  case  to  see  that  the  pleader  meant  to 
affirm  just  the  contrary  to  the  decision  of  Swinfen 
Sady,  J.,  in  Taddy  &  Co.  ▼.  SterioM  dh  Co.     That; 
paragra^  contains  really  the  gist  of  tlus  action. 
[Qs  lordship  read  it,  and  continued :]    The  plainti£b 
Bay  that  because  the  defendant  had  notice  of  these 
oonditions,  although   he   entered   into  no  contract 
whatsoever  directly  or  indirectly  with  the  plainti£fs, 
they  can  sue  him  for  the  breach  of  the  conditions.    I 
do  not  agree,  and  I  think  that  the  decision  of  Swinfen 
Bady,  J.,  was  perfectly  right.    He  said :  "  Secondly, 
they  contend  that  the  goods  were  sold  subject  to 
certain  conditions,  and  that  even  if  Netten  or  any  one 
else  had  purported  to  sell  them  free  from  the  con- 
ditions, Sterious  &  Co.,  having  notioe  of  the  con- 
ditions, could  not  sell  goods  except  according  to  the 
conditions,  and  the  plaintiffs  weze  entitled  to  restrain 
l^em  from  doing  so.    With  regard  to  this  last  con- 
tention there  is  a  short  answer.     Conditions  of  this 
kind  do   not  run  with  the  goods,  and  cannot  be 
imposed  upon  them.  Subsequent  purchasers  ther^ore 
do  not  take  subject  to  any  conditions  which  the  court 
can  enforce.    If  there  was  a  breach  of  contract  the 
plaintifb  could  no  doubt  sue.    The  question  remains, 
therefore,  whether  there  was  any  contract.     There 
was   no   direct   contract   between   Sterious   &   Co. 
and    Taddy   &   Co.,    and    the   question   does   not 
arise  as  to  the  e£Fect  of  a  sale  by  Taddy  &  Go. 
direct  to  a  retail  trader  subject  to  these  terms  as  to 
minimum  retail  price."    In  my  opinion  tiiat  is  per- 
fectly sound,  and  I  think  the  present  plaintiffs  have 
no  cause  of  action.    I  desire  to  add  that  the  case  does 
not  appear  to  have  been  presented  to  Farwell,  J.,  in 
the   way   in  which  it  has  been  presented   to    us. 
Farwell,  J.,  seems  to  have  dealt  wiui  the  action  as  if 
it  were  brought  to  enforce  the  rights  of  the  patentee 
through  his  licensees.    I   say  nothing  as  to  those 
rights,  because  in  my  judgment  this  is  simply  an 
action  for  breach  of  contract,  and  the  plaintifiis  were 
not  parties  to  the  contract. 

BoMEB,  L.  J. — I  have  arrived  at  the  same  conclusion. 
I  have  tried  in  vain  to  see  on  what  ground  this  case 
could  be  successfully  based  by  the  plaintiffs,  and  I  am 
bound  to  say  that  I  cannot  find  any  secure  ground. 
In  the  first  place,  this  case  is  not  one  in  which  the 
plaintiffs  can  be  fairly  regarded  as  seeking  to  eoiforce 
some  patent  rights  which  are  vested  in  them.  I  can 
find  no  trace  of  such  a  case.  The  plaintifib  certainly 
say  that  the  artide  is  patented,  but  they  state  that 
thev  are  mere  licensees  to  manufacture  it,  and,  as  I 
gather  also,  to  sell  it.  They  do  not  say  that  as 
ucensees  they  cannot  do  that,  and  if  they  could,  so 
far  as  I  can  see,  the  person  who  would  have  a 
lifCht  to  complain  would  be  the  patentee,  ^e  plain- 
tiffs do  not  say  that  any  of  the  rights  of  the  patentee 
are  vested  in  them  beyond  what  they  have  as  Uoensees. 
At  any  rate,  I  cannot  find  any  case  established  which 
would  justify  the  court  in  giving  the  plaintiffs  relief 
on  the  footing  of  patent  rights.  That  being  so,  they 
must  succeed,  if  at  all,  on  some  other  ground.  Can 
the  plaintiffB  succeed  on  the  ground  that  they  are 
telling  goods,  and  that  they  purported  to  attach  a  con- 
dition to  the  resale  of  the  goods,  and  that  the  defend- 
ant was  informed  of  this  condition  when  he  purchased 
the  goods  F  Clearly,  to  my  mind,  they  cannot.  A 
vendor  cannot  in  that  way  enforce  a  condition  on  the 
■ale  of  his  goods  out  and  out,  and,  by  printing  the 
•o-called  conditions  upon  some  part  of  the  go^s  or 


on  the  case  containing  them,  say  that  every  subse- 
quent purchaser  of  the  goods  is  bound  to  comply 
with  the  condition,  so  that  if  he  does  not  comply  with 
the  condition  he  can  be  sued  by  the  original  vendor. 
That  is  clearly  wrong.  You  cannot  in  that  way  make 
conditions  run  with  goods,  ^e  only  other  possible 
ground  for  the  action  is  contract.  Have  the 
plaintiffs  succeeded  in  showing  that  they  have 
entered  into  a  contract  with  the  defendant?  The 
evidence  utterly  fails  to  prove  any  such  contract. 
On  the  contrary,  so  far  as  I  can  see,  the  defendant 
has  throughout  said  that  he  always  intended  to  sell 
the  pads  without  regard  to  the  conditions,  and  I 
oertamly  cannot  find  any  evidence  that  he  agreed 
with  his  vendor  to  comply  with  the  conditions.  And 
even  if  the  defendant  had  so  contracted  with  his 
vendor,  I  should  have  a  difficulty  in  holdiog  that 
that  would  constitute  a  contract  between  the  defend- 
ant and  the  plaintiffB.  Even  if  the  intermediate 
vendor  was  the  aeent  of  the  plaintLffd,  I  doubt  very 
much  whether  Sie  plaintiffs  could  maintain  the 
action ;  but  I  need  not  consider  that  case.  In  fact,  I 
cannot  find  any  intermediate  contract  between  the 
defendant  and  his  vendor. 

That  being  so,  the  ground  of  contract  fails,  and,  as 
I  have  already  said,  I  can  find  no  sure  ground  on 
which  to  rest  the  plaintiffiB*  case.  In  my  opinion  the 
action  fails,  and  the  appeal  must  be  allowed. 

Cozens-Habdt,  L.J. — ^I  am  of  the  same  opinion. 
On  the  evidence  it  is  plain  that  there  was  no  direct 
contract  between  the  plaintiffis  and  the  defenduit 
when  he  purchased  these  goods.  He  purchased  the 
goods  not  from  the  plaintiffs,  but  from  Howes.  The 
defendant  and  Howes  were  the  only  parties  to  that 
contract  of  sale.  If  there  has  been  a  breach  of  the  terms 
of  that  contract,  Howes  is  the  only  person  who  can 
sue  in  respect  of  it,  and  as  it  seems  to  me,  it  is  in  no 
way  relevant  to  say  that  Howes,  when  he  bought  the 
goods  from  the  plaintiffs,  bought  them  subject  to  a 
condition  of  which  the  defendant  had  notice  when  he 
bought  the  goods  from  Howes.  On  that  point  I  have 
nothing  to  add  to  what  Swinfen  Eady,  J.,  said  in 
Taddy  &  Co.  v.  Steriow  &  Co. 

I  cannot  help  thinking  that  in  the  argument  in  the 
court  below  some  confusion  was  introduced  by  refer- 
ence to  patent  rights. 

Now  this  action  is  neither  in  form  nor  in  fact  an 
action  by  a  patentee  claiming  an  injunction  to  restrain 
an  infringement  of  his  patent.  In  such  an  action  it 
is  open  to  the  defendant  to  plead  a  licence  by  the 
plaintiff.  That  licence  may  be  express,  or  it  may  be 
implied  from  the  sale  by  the  patentee  of  the  patented 
article,  but  if  the  defendant  pleads  a  licence,  then  it 
is  competent  for  the  plaintiff  to  reply :  **  The  licence 
wluoh  I  granted  is  a  limited  licence,  and  you,  the 
person  who  has  now  got  the  patented  article,  were 
aware  it  was  only  a  limited  licence,  and  you  cannot, 
therefore,  defend  yourself  against  my  claim  for  an  in- 
fringement of  my  i>atent  because  you  are  fl;oing  out- 
side tiie  licence  which  to  your  knowledge  I  have  witii 
reference  to  this  article."  Such  a  case  would  not 
depend  upon  any  condition  running  with  or  attaching 
to  the  article.  It  would  depend  only  upon  the  limits 
of  the  licence  which  the  patentee  had  granted  when 
he  first  parted  with  the  goods.  For  these  reasons  I 
think  we  judgment  of  Farwell,  J.,  cannot  be 
supported,  and  the  appeal  must  be  allowed  with 
costs. 
Appeal  allowed. 

Solicitors,  Tippetts ;  Chester  dh  Co.,  for  W.  Preston, 
Preston. 
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MOSBLBY  V.  KOFFYFONTBnr  MiNBS  (LiMITBD). 


GoiTBT  OF  Appeal. 


From  Ohan.  Div.  \ 

(Yaaghan  WUljama,  Stiriiog,  and  > 


May  12,  20, 

1904. 


Cozens-Hardy,  L.  JJ.) 

MOSBLEY  V.  KOFFYFONTEIN  MiNES  (LiMITED).  (a.) 

Company — Shafts — Isiue  of  iharts  at  discount — laaue  of 
dwentures  at  discount — Option  of  debenture^Jioldtrs  to 
take  fully -paid  shares . 

A  company  proposed  to  isstte  debentures  at  a  discount 
of  20  per  cenU  The  debentures  were  to  be  payable  on  the 
lit  of  November^  1909,  and  any  debenture-holder  was, 
up  to  tJie  Ut  of  May,  1909,  to  have  the  option  of  exchang- 
ing his  debenture  for  fully  paid-up  shares  in  the  com- 
pany at  the  rate  of  one  £i  share  for  every  £1  secured  by 
the  debenture.  By  the  conditions  of  the  debentures  the 
debenture  was  to  become  immediately  payable  on  the  holder 
giving  written  notice  to  the  company  that  lie  wished  to 
exercise  his  option. 

Held,  that  the  scheme  ought  to  be  restrained  by  injunc- 
tion, on  the  ground  that  it  might  le  used  as  a  means  for 
issuing  shares  at  a  discount. 

This  was  an  appeal  from  a  decision  of  Baokley,  J. 

The  defendant  company  was  incorporated  on  the 
19th  of  May,  1893,  under  the  Companies  Acts,  1862 
to  1890,  for  the  porpose  of  acquiring  certain  mines 
known  as  tbe  Ko£fyfontein  Mines.  The  original 
capital  of  the  company  was  £125,200,  divided  into 
125,000  ordinary  shares  of  £1  each  and  two  shares  of 
£100  each  known  as  life  governor's  shares.  Tne 
capital  had  since  been  largely  increased. 

The  pluintiff  was  the  largest  shareholder  in  the 
company. 

The  company  proposed  to  issue  £85,000  5  per  cent, 
first  mortgage  debentures  upon  the  terms  of  a  circular 
issued  to  the  shareholders  on  the  25Ui  of  April,  1904. 
These  debentures  were  to  be  issued  at  80  per  cent,  in 
denominations  of  £10,  £25,  £50,  and  JblOO.  They 
were  to  be  secured  by  a  spedfic  fiivt  mortgage  on  the 
company's  farm  and  buildings,  and  a  general  charge 
upon  the  remainder  of  the  company's  assets  except 
its  mining  claims,  and  they  were  to  be  repayable  on 
the  Ist  of  November,  1909.  Clause  D  of  the  circular 
was  as  follows :  <'  Debenture-holders  will  have  the 
right  at  any  time  prior  to  the  1st  of  May,  1909,  to 
exchange  their  debentures  for  fiUly-paid  shares  in 
the  company  at  the  rate  of  one  £1  fuUy-paid  share  for 
every  £1  of  the  nominal  amount  of  the  oebentures. 

By  the  proposed  form  of  debenture  the  principal 
moneys  secured  by  the  debenture  were  to  be  repaid 
on  the  1st  of  November,  1909,  or  on  such  earlier  date 
as  the  same  might  become  payable  in  accordance 
with  the  conditions  endorsed  thereon.  Condition  8 
made  these  principal  moneys  immediately  payable: 
(6)  in  the  event  of  the  registered  holder  giving  to  ^e 
company  a  direction  in  writing^  under  condition  10. 
Condition  10  was  as  follows  :  <<  The  registered  holder 
hereof  may  at  any  time  prior  to  the  1st  day  of  May, 
1909,  direct  the  company,  in  writing  addreised  to  it 
at  its  registered  office  for  the  time  bSng,  to  allot  and 
issue  to  him  in  exchange  for  and  in  satisfaction  of  this 
debenture  fully-paid  shares  of  the  capital  of  the 
company,  at  the  rate  of  one  share  of  £1  for  every  £1 
of  the  nominal  amount  of  the  debenture,  and  the 
company  shall  after  the  surrender  of  this  debenture 
comply  with  such  direction." 

The  plaintiff  on  behalf  of  himself  and  all  other 
shareholders  of  the  company,  except  the  defendants, 
moved  for  an  injunction  to  restrain  the  company  and 
its  directors  unUi  the  trial  of  the  action  from  carryiog 
into  effect  the  proposed  allotment  of  debentures 
pursuant  to  the  scheme  set  forth  in  tbe  circular  of 


(a.)  Beported  by  J.  L  Stiblino,  Esq.,  Barrister- 
at-Law. 


the  25th  of  April,  and  from  proceeding  with  tbe 
issue  of  any  debentures  pursuant  thereto,  and  from 
issuing  any  debentures  under  the  said  scheme,  or  soy 
other  debentures  pursuant  to  a  similar  scheme. 

The  ground  of  the  application  was  that  the  tram- 
action  involved  the  issuinff  of  shares  at  a  discount 

Buckley,  J.,  dismissed  uie  motion. 

The  plaintiff  appealed. 

BuckmoBteTt  K.O.,  and  Greenwood,  for  theappeDant. 
—  Under  this  scheme  a  debenture-holder  may 
exchange  his  debenture  for  shares  at  anv  time  and  be 
is  not  bound  to  wait  for  the  arrival  of  the  time  for 
payment.  The  effect  therefore  is  that  he  gets  £100 
worth  of  shares  for  £80.    This  is  not  like  a  case  of  a 

Surchase  b^  the  company  of  goods  or  services,  wbiob 
o  not  admit  of  any  exact  money  value  being  put  on 
them,  but  the  contract  itself  shows  that  the  proper^ 
in  exchange  for  which  the  shares  are  to  be  given  u 
less  than  Qie  nominal  value  of  the  shares. 

They  cited  Ooregum  Oold  Mining  Co,  of  India  v. 
Roper,  41  W.  E.  90.  [1892]  A.  C.  125 ;  Chapman*s  coie. 
43  W.  B.  553,  [1895]  1  Ch.  771 ;  Wdton  v.  Saffery,  45 
W.  E.  508,  [1897]  A.  C.  299;  In  re  Wragy  (Limited), 
45  W.  E.  557,  [1897]  1  Ch.  796  ;  In  re  Almada  Tirito 
Co.,  36  W.  E.  593,  38  Ch.  D.  415. 

Neville,  K.C.,  Aslbury,  K.C.,  and  Holm^,  for  tbe 
defendants.— This  is  not  an  issue  of  shares  at  a 
discount,  but  an  issue  of  debentures  at  a  ducoant,  a 
transaction  which  is  perfectly  lawfuV  On  tbe  issue 
of  the  debenture  share  there  becomes  due  from  tbe  com- 
pany a  debt  of  £100  and  the  company  can  pay  off  tbst 
debt  by  the  issue  of  shares  to  that  amouot.  Tbe  con- 
sideration for  the  shares  is  not  the  £80  paid  by  tbe 
debenture-holder  but  the  quittance  of  the  debt  of 
£100  due  from  the  company  to  the  debenture-holders. 
The  alternative  view  is  to  regard  the  debenture  as  an 
investment,  and  the  giving  of  shares  for  property 
other  than  shares  does  not  come  within  Uie  mle 
against  issuing  shares  at  a  discount  so  long  as  the 
consideration  is  not  illusory.  This  cannot  be  treated 
as  a  colourable  device  for  issuing  £100  shares  for  £80. 
The  shares  can  have  no  value  unless  the  debentures 
are  paid  in  full,  and  no  one  would  exercise  this  option 
unless  the  shares  were  at  a  premium. 

Buckmaster,  K.C,  replied. 

Yauohav  Williams,  L  J.— The  basis  of  the  motion 
was  that  the  issue  of  debentures,  acoording  to  tlds 
scheme,  constituted,  or  at  all  events  would  cover,  tbe 
issue  of  shares  at  a  discount — ^that  is  to  say,  the  issue 
of  one  hundred  £1  shares  fully  paid  at  a  price  of  £80. 
There  is,  of  course,  no  doubt  about  the  ouigation  of  a 
shareholder  to  pay  to  the  company  the  full  amount  of 
his  shares,  as  lioord  Macnaghten  pointed  out  in  tbe 
Ooregum  case,  continuing  as  long  as  anything  remains 
unpaid  on  his  shares,  but  theliabili^,  as  the  law 
now  stands,  and  as  it  stood  in  1862,  can  be  dis- 
charged by  payment  in  money,  or  (with  the  consent 
of  the  comity)  hj  payment  in  mon^s  worth,  and 
the  court  vml  not,  if  there  is  a  valid  contract,  wbiob, 
since  the  repeal  of  section  25  of  the  Act  of  1867,  no 
longer  requires  registration  by  the  company  for  tbe 
acceptance  of  something  of  subitential  value  ss 
money's  worth,  inquire  into  the  adequacy  of  the  con- 
sideration :  see  /n  re  Wragg  {Limited).  But  the  esses 
decide  that  a  man  must  really  pay  for  the  shares. 
And,  further,  that  if  the  contract  inakes  it  manilMt 
on  its  face  that  the  taker  of  the  share  is  paying  less 
than  their  nominal  cash  value,  he  may  be  liable  for  tbe 
balance.  If  the  consideration  is  illusory,  or  if  it 
permits  an  obvious  money  measure  to  be  made  show- 
ing that  discount  was  sJlowed,  or  if  the  shares  are 
openly  issued  at  a  discount,  the  shareholder  may  be 
called  on  to  pay  the  balance  in  cash.      It 
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obrioiu,  therefore,  that,  if  the  oompany  propoie  to 
usae  shares  under  oonditions  which  disclose  any  of 
tiie  features  to  which  I  have  referred,  the  person  set- 
tlDg  the  allotment  of  shares  would  pay  for  them  less 
than  their  nominal  cssh  yalue,  and  such  an  issue  ought 
to  be  restrained.  It  seems  to  me  in  the  present  caee 
that  the  immediate  consideration  for  the  issue  of 
shares  to  a  debenture-holder  deoianding  such  allot- 
ment in  exchange  for,  or  in  satisfaction  of  his  deben- 
ture, is  dearly  the  surrender  of  the  debenture,  and 
the  mere  fact  that  the  debenture  was  purchased  at  a 
discount  of  20  percent,  will  not  afford  an  obvious 
money  measure  diowine  that  a  discount  was  allowed 
in  the  price  of  the  shares.  Test  it  in  this  way: 
Suppose  the  debentures  to  have  been  issued  at  a  dis- 
count of  20  per  cent.,  and  subsequently,  quite  inde- 
pendently of  any  contract  at  the  time  of  the  issue  of 
the  debentores,  the  company  is  minded  to  buy  up  as 
many  of  the  debentures  as  the  debenture-holders  will 
sell,  allotting  one  hundred  £1  shares  in  exchange  for 
a  £100  debenture,  could  it  possibly  be  said  that 
those  shares  were  issued  at  an  obvious  discount  ?  I 
think  not.  The  surrender  of  the  £100  debenture 
might  well  be  of  the  full  money's  worth  of  £100  cash, 
and  in  the  great  majority  of  cases  would  be  so.  The 
question  therefore  arises,  does  it  make  any  difference 
that  the  bargain  to  issue  the  one  hundred  £1  shares 
m  exchange  for  the  £100  debenture  issued  at  the 

nof  £80  was  part  and  parcel  of  the  consideration 
he  issue  of  the  £100  debsnture  at  the  price  of  £80  ? 
It  seems  to  me  that  such  a  bargain  might  be  a  very 
good  bargain  for  a  company  to  make  who  wished  to 
borrow  on  debentures  a  large  sum  of  money  required 
for  the  develepmeut  of  the  enter|>rize  of  the  company. 
It  is  true,  however,  that  it  might  be  a  very  bad 
baigain  for  the  company,  and,  what  is  redly  essential, 
such  a  bargain  might  enable  the  debenture-holders 
who  daim  the  allotment  of  shares  to  escape  the  statu- 
tory obligation  to  pay  the  full  nominal  amount  of 
their  shares.  If  the  debentures  were  exchanged  for 
shares  immediately  after  the  issue  of  the  debcmtures, 
the  practical  result  would  be  that  the  shares,  although 
nominally  issued  in  exchange  for  the  surrender  of 
debentures,  would  really  be  issued  at  a  discount — t.e., 
ooe  hundred  £1  shares  for  a  payment  of  £80.  The 
answer  given  by  the  company  to  this  is,  that  as  a 
matter  of  business  no  man  would  surrender  a  £100 
debenture,  which  would  always  be  entitled  to  payment 
in  full  before  the  shareholders  could  touch  a  penny,  in 
exchange  for  one  hundred  £1  shares,  unless  and  until 
such  slutfes  were  seUins^  at  par  in  the  market,  and 
probably  not  unless  ana  until  such  shares  were  at  a 
premium.  It  is  said  in  answer  to  this  that  it  is  not 
impossible,  especially  as  the  circular  contemplated  the 
issue  of  debentures  to  shareholders,  that  such  share- 
holders might,  for  the  purpose  of  Stock  Exchange 
operations,  exchange  immediately  their  debentures  for 
shares.  The  fact,  however,  clearly  appears  that  the 
bargain  referred  to  in  the  circular  has  this  blot,  that 
it  might  result  in  shares  being  issued  practically  at  a 
discount.  I  ihmk  that  the  real  question  is,  Does  this 
birgain  give  to  the  company  that  which  the  companv 
as  business  men  might  fairly  regard  as  money's  worth 
for  the  fdl  nominal  value  of  the  shares  ?  It  is  not 
saffident  for  the  company  to  say  the  bargain  was 
made  in  good  faiUi.  The  company  must  at  least 
establish  that  there  is  no  obvious  money  measure  on 
the  face  of  this  bargain  showing  that  the  shares  were 
issued  at  a  discount  Is  this  money  measure  made 
obvious  by  the  fact  that  the  company  bind  themselves 
at  any  time  after  t^e  issue  of  the  debentures  to  allot 
shares  to  the  full  nominal  value  of  the  debentures, 
although  ttiose  debentures  were  issued  at  a  discount 
of  20  per  cent.  ?    The  case  is  on  the  border  line,  but  I 


issued  the  injunction  asked  for,  on  the  ground  that 
the  issue  of  debentures  on  the  proposed  terms  was 
open  to  abuse,  even  if  the  agreement  was  not  illusory, 
but  a  real  agreement  honestly  made.  The  appeal 
must  be  allowed. 

I  wish  to  add  one  word  before  I  leave  this  case.  It 
was  established  long  ago  that  the  obligation  of  a 
shareholder  to  pay  the  fuU  nominal  value  of  his 
shares  need  not  be  satisfied  in  cash,  but  might  be 
satisfied  in  monev's  worth.  It  has  also  been  held 
that  the  court  will  not,  if  it  is  satisfied  that  there  is 
an  honest  bargain  under  which  the  money's  worth  is 
paid,  inquire  into  the  adequacy  of  the  consideration. 
These  two  propositions  have  been  affirmed  by '  the 
highest  tribunal,  and  I  am  not  suggesting  for  a 
moment  that  the  cases  which  established  them  were 
not  properly  decided,  having  regard  to  the  terms  of 
the  Companies  Act,  1862 ;  but  I  hope  that  the  day 
may  come  when  it  will  be  gravely  considered  by  the 
Legislature  whether  it  is  not  for  the  advantage  of  the 
community,  and  in  particular  of  the  commercial  com- 
munity, that  an  Act  should  be  passed  that  in  all  cases 
the  full  nominal  value  of  the  shares  shall  be  paid  in 
cash  and  nothing  else.  I  am  satisfied  from  my  own 
judicial  experience  in  the  administration  of  companies 
that  such  a  la  V  would  have  a  tendeocy  to  check  a 
great  deal  of  unwholesome  mpecnlation  on  the  Stock 
Bxchuige  whidi  is  largely  fed  and  supported  by 
operations  undertaken  by  vendors,  promoters,  and 
others  for  the  purpose  of  unloading  fully-paid  shares 
which  they  have  been  allowed  to  satisfy  by  giving 
what  is  ciOled  money's  worth  instead  of  making  a  cash 
payment. 

SxiBLiNa,  L.  J.— I  am  of  opinion  that  this  appeal 
ought  to  be  allowed  on  the  short  ground  that  there 
has  been  pointed  out  a  blot  in  the  scheme  which 
entitles  the  plaintiff  to  relief. 

We  have  before  us  the  form  of  debenture  which  is 
proposed  to  be  issued  in  pursuance  of  the  scheme,  and 
imaer  condition  10  of  that  debenture  any  person  having 
daid  £80  to  the  company,  and  having  received  in 
exchanffe  for  such  payment  a  debenture  for  £100,  may 
forthwith  leave  at  the  registered  office  of  the  com- 
panv  a  notice  in  writing  directing  the  company  to  allot 
and  issue  to  him  one  hundred  fully-paid  shares  of 
£1  each  in  the  company,  and  the  company  upon  the 
surrender  of  the  debenture  will  be  bound  to  comply 
with  the  direction.  If  the  company  does  not  so  comply, 
will  the  shares  be  validly  issued  ?  To  my  mind  the 
result,  obvious  on  the  face  of  the  transaction,  will  be 
the  issue  of  shares  of  the  nominal  value  of  £100,  in 
consideration  of  the  payment  of  £80  only  in  cash— a 
transaction  which  is  prohibited  by  the  Legisla- 
ture: see  Ooregum  Gold  Mining  Co,  of  India 
V,  Boper  and  Welton  v.  Saffery,  It  is  said 
that  the  issue  of  the  debentures  is  not  made  with 
auy  intention  of  evading  the  rule  which  forbids 
the  issue  of  shares  at  a  discount,  and  I  am 
quite  willing  to  believe  that  no  such  intention  exists 
on  the  part  of  the  directors  of  this  company.  Never- 
theless, if  in  fact  the  shares  are  issued  at  a  discount, 
the  honesty  or  good  intentions  of  the  contracting 
parties  will  not  avail  them,  as  is  clearly  established 
by  the  cases  I  have  just  mentioned.  It  is  further 
said  that  although  the  result  which  I  have  pointed 
out  may  be  possible,  it  is  most  improbable.  I  do  not 
feel  sure  of  this,  for  the  shares  of  the  company  are 
dealt  in  on  t^e  Stock  Exchange,  and  are  of  a  mghly 
speculative  nature,  and  I  cannot  tell  what  steps  the 
speculator  in  these  shares  may  see  fit  to  take  in  ordtr 
to  enable  him  to  obtain  control  of  the  market.  But  I 
think  that  the  possibilitv  of  such  a  transaction  taking 
place  is  sufficient  to  entitle  the  plaintiff  shareholders 


am  inclined  to  think  that  Buckley,  J.,  ought  to  have  ^t?  an  injunction  of  some  Idnd.    I  desire  in  support  of 
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that  tiew  to  refer  to  a  pasaage  in  Ijord  Watsoa'i 
Bpeech  in  fhregum  Oold  Minhtg  Co.  of  India  t,  Rnper^ 
which  wftfl  paftly  cited  by  Buckley »  J.,  in  his  judg- 
metit  Lord  Wataon  said:  **  It  haa  been  decided 
that,  nnder  the  Act  of  1862|  Bhares  may  be  lawfully 
isaned  aa  fully  paid-up,  for  conaideration*  which 
the  company  has  agreed  to  accept  m  I'epreaent' 
ing  in  money  *a  worth  the  nominal  valae  of 
the  shareB.  I  do  not  think  any  other  decision 
oonld  have  been  given  in  the  Daae  of  a  genuine  trana- 
action  of  that  nature  where  the  conflideration  was  the 
substantial  equivalent  of  full  payment  of  the  shares  in 
cash*  The  possible  objection  to  such  an  arrangement 
if  that  the  company  may  over-eatimate  the  VAlne  of 
the  consideration,  and  therefore  receive  ]esa  tban 
nominal  value  for  it«  shares.  Th«  court  would 
doubtless  refuse  tffect  to  a  colourable  transaction 
entered  into  for  the  purpose  or  with  the  obvious  result 
of  enabling  the  company  to  issue  its  shares  at  a 
discount;  but  it  has  been  rvded  that  ao  long  as  the 
company  honegtly  regards  the  consideration  given  as 
fairly  representing  the  nominal  value  of  the  shares  in 
cash,  its  estimate  ought  not  to  be  critically  eiaminf>J, 
That  state  of  the  law  is  certainly  calculated  to  induce 
companies  who  are  in  want  of  money ^  and  whose 
ibsret  are  unsaleable  at  a  discount,  to  pay  extravagant 
prioea  for  goods  or  work  topezBons  who  are  wiUing  to 
take  pajment  in  aharee,  lA»  rule  is  capable  of  being 
abused,  and  I  have  little  doubt  that  it  has  been 
liberally  construed  in  practice/'  Bearing  in  mi  rid  that 
the  rule  is  capable  of  abusCt  and  it  appearing,  as  I 
lay,  on  the  face  of  the  documents  we  have  before  ui 
that  there  is  here  a  possibility  of  the  scheme  as  it  now 
stands  biding  made  use  of  with  the  result  that  aharea 
will  be  issued  at  a  discount,  I  think  that  an  injunction 
ought  to  be  granted. 

CoZE7fS-HARi>Y,  L.J. — This  appeal  rail  (a  u  highly 
important  and  very  di^cult  question.  la  it  com- 
petent for  a  limited  company  in  consideration  of  £80 
to  contract  to  isaue  a  fully -paid  share  of  £100,  when- 
ever rcque&ted  io  to  do  't  Put  in  that  bare  form  the 
ftnsvrer  to  the  question  admits  of  no  donbt«  The 
tranasclion  would  rtsijlt  in  the  issue  of  share b  at  a 
discount.  It  ia,  however,  urged  that  all  objection 
ta  removed  If  the  £80  ia  advanced  to  the  company  by 
way  of  loan  upon  the  terms  that  the  company  shall 
pay  £100  at  a  future  date  with  intereat  in  the  mean- 
time, and  shall  give  the  lender  the  option  at  any  time 
to  demand  a  fully -paid  £100  share  in  exchange  fcx 
the  £lOOdebf'Qture*  The  issue  of  the  debenture  at  a 
discount  is  admittedly  lawful,  and  it  ia  urged  that  the 
result  of  th#  issue  of  the  debenture  ia  that  the  com- 
pany will  be  legally  indebted  in  the  sum  of  £100  pay- 
able at  a  future  date,  and  that,  if  and  when  the 
debenture^ bolder  gives  a  notice  to  the  company «  auch 
M  is  contemplated  by  condition  8  [h]  of  the 
debenture  in  the  present  case,  the  £100  will  become 
im'uediately  payable  by  the  company,  and  thia 
debt  will  be  cancelled  on  the  allotment  of  a 
f ally- paid  share  of  £100,  The  company  will 
thus  have  received  £100^  acd  the  share  will  not 
have  been  issued  at  a  disconnt^  Now,  it  is  obvioua 
that  such  a  aoheme  may  be  used  as  a  m^  ana  for 
issuing  shares  at  a  diec^unt,  the  deVutur^  being 
bsued  on  one  day  and  surrendered  ou  the  next  day. 
It  would  be  idle  to  deny  in  such  ciruumatancea  that 
£80  w^s  tho  oaly  cash  payment  for  the  £100  shares, 
Nor  would  it  avail  the  shareholder  assert  that  he  had 
paid  for  his  share  otherwise  than  io  c^ah  by 
anrrenderiiig  hia  debenture  for  £100^  inasmuch  a^,  to 
nse  the  language  of  Yaughan  Williams,  J.^  in 
Chapman* I  caie,  it  would  be  manifeflt  on  the  face  of 
the  contra  ;t  that  the  abarehclder  was  really  piyiug 
lets  than  the  nominal  ca*h  value.    I  do  not  think  we 


ought  to  considM-  the  motive  or  intention  of  the  com- 
pany in  isBuing  the  debentures  in  this  form.  The 
Ooregum  casf.  disposes  of  any  inch  idea.  I  aasume  in 
favour  of  the  directora  that,  from  a  busineeg  point  of 
view,  the  trsnaactioa  ia  expedient,  but  that  ia  unim- 
portant if  the  transacUon  is  contrary  to  the  policy  of 
the  Act  of  Parliament.  Nor  do  I  think  we  ought  to 
consider  the  probabilitv  that  this  option  will  not  be 
Qxerciieduc  til  some  distant  future  date.  But  if  we 
are  to  consider  it,  I  regard  shares  in  a  mining  com- 
pany of  this  nature  as  gambling  counters  for  use  on 
the  Stock  Exchange,  and  I  can  readily  imagine  that, 
for  the  purpcBe  of  creating  or  destroying  a  ''  comer  '* 
an  option  of  thia  nature  may  be  of  great  and 
immediate  value  to  ppeculatora  at  the  Stock  Exchange* 
In  my  opinion,  an  injunction  ought  to  bs  granted  to 
restrain  the  directors  from  carrying  into  effijct  tha 
proposed  allotment  of  debenture!  purauaat  to  the 
scheme  in  the  drculat  of  the  25tb  of  April,  on  this  short 
and  simple  ground— that  the  directors  propose  thereby 
to  confer  an  imuiediate  right  to  demand  a  £100  shares 
in  consideration  of  a  cash  payment  of  £80  only*  I 
desire  to  guard  myself  agsinst  the  supposition  that 
the  conclusion  at  which  I  have  arrived  involves  the 
proposition  that  under  no  circumatanoes  can  a  deben- 
lure  be  iasuf  d  at  a  disonuTit  which  may  confi.*r  a  right 
at  some  future  date  to  demand  a  fully- paid  share  in 
ei change  for  the  debenture.  It  is  sufficient  to  say 
that  whenever  such  a  question  couiea  before  the 
c:3urt  it  will  be  discussed  and  decided  with  the  oaro 
and  deliberation  which  its  importance  de mauds* 

S  >lioitora,  Oohm  ik  Cof^en ;    IngU,  ffcimut  Som^  A 

PQtt 


l^ifit}  Court  of  :$U0licc, 


June  ^8  ;  July  5,  1904. 


Chan,  Div.  j 
Buckley^  J,  J 

In  re  PALMEa's  BECOBATIO??   AJTD    FUBKlSHTNa  Oo. 

(LiKITEd).   (a*) 

Company^ Dtheniuru^ Claims  itpcn  rtgisUred  h&ider~ 
Tram/er — MighU  of  transferee — CmidiiiQm  cf  deben' 
ture — Right  to  be  regideredt 

A  tom^^ftny  i»§ntd  debentures  to  B*  under  ike  mU' 
tijiprehfimon  that  B.  had  ghyen  Palue/or  themt  whkh 
was  not  ifte  case.  Tha  montifi  secured  ij?ere  e^preatd  li) 
le  payahfe  tn  B\  *^  cr  the  registered  hdder  thtreof/or  the 
time  being*''*  One  of  the  indorsel  conditiims  tmts  that  the 
moneif$  Beeured  uo^dd  be  paid  *^  nnlhout  regard  to  anf 
equities  bdtoeen  the  company  and  the  original  hfdder*' 
Ufid  thai  the  receipt  o/  the  regi^ered  htlder  shmdd  be  a 
gwd  discharge  to  the  company  fur  the  moneys  paynf^f. 
Another  Cimditt'on  was  that  a  transfer  mutt  h*.  dtl*^!^*'*i 
with  iuch  evidence  of  title  ai  the  company  might  reuion* 
ably  rttjHire.  B.  depoiited  these  debentures  with  C*  to 
St  cure  moneys  owing  ta  O.  by  B,  C  had  no  knowledge 
nf  the  d*-fectiveness  of  /?,'j  tiileu  U,  nfierttmrd^i  proturtd 
ft  iransftr  from  /?.,  hut  he  did  not  tjtl  himself  rfnisirrfii, 
or  demand  to  he  registered^  as  the  hMtr  of  thedt 
The  evrnj^any  having  tfone  into  h'*itiidniiou^  17. 
fry  hr  jHtid  the  $iim$  Ateurtd  hg  the  dt-Jfrntures^  wiihotd 
reyttrd  to  the  claimi  *f  the  onm^Minf/  H}Km  i?» 

llrtdt  th*d,  under  debentures  drawn  in  that  frnm^  €* 
had  no  right  to  denyind  to  ^t  fegittered  us  hoideTf  and 
that  not   being  registtrrd  he  tvas  mdy  entttkd  ta  ih 

[a.)  Beijorted  by  Nkvillb  Trbbott,  Esq.,  Bar- 
nater-at*Law. 
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High  Court. 


In  bx  Palmsb's  Decoration  and  Furnishin<}  Co.  (Lixitsd}. 


High  Court. 


dibentuTtB  suhjed  to  all  eauUies  exitiing  Mween  the  com- 
pany  and  B.  with  regara  to  them, 

Hdd,  aUof  that  under  the  ind^ned  condition  the  com- 
pany  could  refuse  to  register  C,  as  not  having  shown  a 
good  tide  to  the  debentures. 

In  re  Goy  &  Co.  (Limited),  48  W.  R.  425,  [1900] 
2  Ch,  149,  explained  and  distinguished, 

Soiniiioiis. 

The  above  company  was  formed  for  the  purpose  of 
•oqniriDg  a  butmess  of  decoration  and  famithing 
carried  on  by  P.  Bumand,  under  the  name  of 
Palmer  &  Oo.  It  was  incorporated  in  February, 
1902. 

In  May,  1902,  the  company  entered  into  an  a^ee- 
ment  wiUi  Bumand  for  the  purchase  of  his  business 
for  the  sum  of  £1,893,  which  was  to  be  satisfied,  as  to 
£^K)  by  debentures  issued  by  the  company,  and  as 
to  the  bUanoe  of  £1,493  in  shares. 

By  danse  10  of  the  agreement  Burnand  agreed  to 
subscribe  in  cash  for  £1,800  in  debentures  of  the 
company.  Subsequently  the  directors  of  the  com- 
ptny,  behig  in  the  beltof  that  Bumand  had  expended 
certain  moneys  of  his  own  on  behalf  of  |the  company 
to  the  amount  of  £1,425,  treated  that  as  beiog 
in  satisfaction  j»ro  tanto  of  his  obligations  under  the 
agreement,  and  they  accordingly  issued  to  him  fifteen 
debentures  for  £100  each,  as  regards  four  of  them  ai 
part  of  the  consideration  for  the  sale  of  the  business, 
and  as  regards  eleven  of  them,  in  pursuance  of  clause 
10  of  the  agreement  for  sale. 

By  these  debentures  the  company  promised  to  pay 
the  moneys  thereby  secured,  in  accordance  with  the 
indorsed  conditions,  to  Bumand,  "or  other  the 
registared  holder  for  the  time  being." 

The  following  were  among  the  conditions  indorsed : 

"  3.  The  registered  hol^r,  or  his  le|;al  personal 
representatives,  will  be  regarded  as  exclusively  entitled 
to  Uie  benefit  of  this  debenture,  and  all  persons  may 
act  aooordmgly,  and  the  company  shall  not  be  bound 
to  enter  va  the  register  notice  of  any  trust  or  to 
recognise  any  right  in  any  other  person  save  as 
herein  provided." 

''4.  Bvery  transfer  of  this  debenture  must  be  in 
writing  under  the  hand  of  the  registered  holder  or 
bis  legal  personal  representatives,  or  if  the  registered 
holder  is  a  corporation,  under  the  seal  of  such  cor- 
poration. The  transfer  must  be  delivered  at  the 
registered  office  of  the  company  with  a  fee  of  2s.  6d., 
and  such  evidence  of  identity  or  title  as  the  company 
may  reasonably  require,  and  thereupon  the  tnmsfer 
will  be  registered  and  a  note  of  such  registration  will 
be  indorsed  hereon.  The  compaoy  shall  be  entitled 
to  retain  the  tranafer." 

"8.  The  principal  moneys  and  interest  hereby 
secured  will  be  paid  without  regard  to  any  equities  be- 
tween the  company  and  the  original  or  any  inti^r- 
mediate  holder  hereof,  and  the  receipt  of  the  regis- 
tered holder  for  such  principal  moneys  or  interest 
shdl  be  a  good  discharge  to  the  company  therefor." 

By  condition  11  the  principal  moneys  became  pay- 
able if  (among  other  events)  an  effective  resolution 
should  be  passed  for  the  winding  up  of  the  company. 

These  eleven  debentures  were,  however.  Issued  to 
Bamand  under  a  misapprehension.  Bamand  had 
not  in  fact  expended  his  own  moneys  on  behalf  of 
the  company,  as  his  lordship  found,  and  consequently 
had  not  performed  so  far  his  obligations  under>the 
agreement  of  Mle ;  and  he  was  not  properly  entitled 
to  the  debentures.  At  the  time  of  the  transaction 
next  mentioned,  and  for  long  before,  Bumand  was 
indebted  to  the  respondent,  B.  E.  Campbell,  for 
£7,600,  which  was  secured  by  promissory  notes 
and  by  the  deposit  of  certain  shares.  On  the  5th 
of  July,  1902,  at  Bumand's  request,  Campbell,  who 


was  unaware  of  the  drcuimtanoes  under  which 
the  debentures  had  been  issued  to  Bumand,  gave 
him  back  the  shares,  and  accepted  from  him  in  their 
place  these  fifteen  debentures  of  Palmer's  Decoration 
and  Furnishing  Co.,  and  Campbell  had  ever  since 
held  them.  In  February,  1903,  the  company  went 
into  voluntary  liquidation.  In  April,  1903,  Campbell 
procured  a  transfer  of  the  debentures  from  Burnand, 
but  although  he  daimed  to  be  entitled  to  the  moneys 
secured,  and  later  on  sent  the  transfer  to  the 
liquidator  of  the  company,  he  never  made  any 
demand  to  have  the  transfer  registered.  The  facts 
with  regard  to  the  supposed  payments  by  Bumand 
on  beh^  of  the  company  having  beoome  known  to 
the  liquidator,  he  did  not  register  the  transfer,  and 
the  question  arose  as  to  the  equities  of  the  company 
in  respect  of  the  eleven  debentures. 

A  f urUier  question  arose  between  the  company  and 
the  respondent  Shand,  and  other  respondents  to  the 
summons,  in  connection  with  Bumand,  as  to  whether 
certain  promissory  notes  held  by  Shand  purporting  to 
be  drawn  on  behalf  of  the  company  were  drawn 
with  the  authority  of  the  company.  These  other 
respondents  were  indirectly  liable  for  the  payment  of 
these  notes.  His  lordship  found  that  the  company 
had  in  fact  adopted  the  liability  for  these  notes,  and 
the  case  is  not  reported  upon  this  question. 

Under  these  drcumstances  the  liquidator  took  out 
this  summons  against  Shand,  Campbell,  the  trustee  in 
buikruptcy  of  Bumand,  and  other  respondents  asking 
(among  other  things)  whether  Campbell,  as  assignee 
of  Bumand  under  the  assignment  of  April,  1903,  held 
or  was  entitled  to  hold  the  fifteen  debentures  in 
question  subject  to  or  dischumd  from  certain 
disqualifications,  equities,  and  ri^ts  of  set-off,  and 
otiierwise,  arising  between  the  company  and  Bumand* 

BarganJty  for  the  liquidator. — The  company  has  a 
right  of  set-off  against  Bumand,  and  Campbell  as  his 
assignee,  aranst  their  claims  under  these  aebentures : 
Christie  v.  Taunton^  Ddmard,  Lane,  <fc  Co.,  41  W.  R. 
475,  [1893]  2  Cb.  176.  Any  equity  in  respect  of  the 
debentures  which  the  company  has  against  the 
transferor  is  equally  enforceable  against  the  transferee : 
In  re  South  Blackpool  Hotel  Go,,  Ex  parte  James,  L.  Bt 
8  Eq.  225,  17  W.  B.  Dig.  89;  Athenceum  Life 
Assurance  Society  v.  Pooley^  7  W.  B.  167,  3  De 
G.  &  J.  294 ;  Piilmer*s  Comp.  Prec.,  Part  3,  p.  19 ; 
Simm  V.  Anglo-American  Telegraph  Co*,  28  W.  B. 
290;  5  Q.  B.  D.  188;  Balkis  Consolidated  Co.  v. 
Tomkinson,  42  W.  B.  204,  [1893]  A.  C.  396. 

SchiUer,  for  Shand. 

Hughes,  K.C.,  and  Leuchars,  for  the  guarantors  of 
the  promissory  notes. — Until  registration  the  trans- 
feree has  no  right  as  against  the  equities  of  the 
coooptny.  There  m%y  be  circnmstances  which  would 
entitle  him  to  registration,  but  until  he  is  registered 
hn  can  only  sue  in  the  name  of  his  transferor  :  In  re 
Richard  Smith  da  Co.  {Limited),  Ir.  Bep.  [1901]  1 
Ch.  73. 

Waggett,  for  CampbeU.— Campbell  has  a  right  to 
demand  to  be  registered,  bning  a  bond  fide  holder  for 
value  {In  re  Goy  iSs  Co,  {Limited),  48  W.  E.  425, 
[1900]  2  Ch.  149 ;  In  re  Brown  &  Gregory  {Limited)^ 
52  W.  E.  412,  [1904]  1  Oh.  627,  632),  and  must  be 
treated  as  being  in  the  pDsition  of  registered  holder. 
He  is  therefore  entiUed  to  the  debentures  free  from 
all  equities  between  tiie  company  and  Bumand  under 
condition  8.  Condition  4  only  enables  the  company 
to  require  evidence  that  the  share  is  unincumb«red* 
and  does  not  entitle  the  company  to  refuse  to  register 
because  of  equities. 

BuoKLBY,  J. — If  Bumand  held  the  eleven  deben- 
tores  in  question  they  would  have  been  of  no  value  io 
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HiQH  OoiyRT. 


Mm,  hayiog  been    obtained   by   im«tepr*8«ntahon. 
But  Baraand  ia  not  the  ckimatit,  but  CAmi^bell :  ftud 
C*mpb^ll  18  a  pflr«on  to  whom  Bumatid  owed  iHouey 
louK  beforts  the  5tb  of  Jane,  1002,  whm  CampbeU 
Mve  op  ibe  shares   and  acoeptel  tbe    deposit    of 
Ifteen  debentures  instead.     Oa  tbe  5tb  of  Febraatf , 
1903,  the  company  was  woucd  up.     On  tbe  2btb  of 
April.  190S,  Campbell,  a«  the  depositee  ol  the  debeo- 
tuM  procured  from  Burnand  a  trasder  of  theiu  to 
bimBelf.    and  he  gave  notice  to  the  liquidator  oot 
to  pay  the  money  secured  to  Bumand*     But  he  made 
no  demand  fot  registration  of  the  transfer.    I^ow,  baa 
Oampli^U  any  better  title  that   Burnand    to    those 
debeiiturea  ?    Tha  debeatnree  provide  that  the  money 
fcecuted  shall  ba  paid  in  aciordaaoe  with  the  ioiors^d 
conditions  to  Bnroaud  »  or  other  regiatered  holder  for 
the  time  being."     The  relevant  conditions  ate  3,  4, 
And  8.      [Hia  lordship  read   them,]      Now,  suppose 
Campbell  to  have  made  a  demand  to  the  liquidator 
to  have  the  transfer  registered,  would  he  or  his  trans- 
feree have  had  the  right  to  compel  the  company  to 
rerater  it,  so  as  to  destroy  the  rigbtu  which  the  com- 
pany possessed  as  batween  itself  and  the  transferor  f 
In  my  opinion  he  would  not.     The  object  of  the  con- 
ditions as  hero   expressed  is  that,  i£  the  tranaferree 
becomes  the  registered  holder  of  tbe  debentures,  the 
company  shall  ba  praalnded  as  from  the  date  of  the 
registration  from  setting  up  as  against  the  b-ansferee 
any  rights  it  may  have  against  tbe  original  holder. 
Bat  I  do  not  think  that  in  this  case  there  ii  any  con- 
tract that  the  holder  shall  be  entitled  to  transfer  his 
debentures  to  another  fr^e  from  aU  eqavties  existing 
between  himseli  and  the  company.     There  is  a  form 
of  debenture   which  will  have  that  effect.      B^t  a 
debenture  in  the  form  of  those  before  me  only  affords 
protection  to  the  transferee  when  be  baa  been  put 
upon  the  register.  Tbe  argument  on  behaH  of  Camp- 
bell is  that  as  transferee  he  is  entitled  to   have  the 
transfer  registered  free  from  the  eijiuttea  of  the  com- 
pany against   the   transferor ;    and  In  re   Qoy    vitas 
oited  aa  an  authority  for  that   view.       But    I    do 
not  thiLk  that  Stirling,  J.,  intended  to  decide   thu. 
In  that  OAsethe  transferee  substantially  demanded 
registration  of  the  transfer  at  the  time  when  it  was 
Bent  in,  and  at  that  time  the  company  were  not  setting 
up  any  claim  against  the  transferor.     I  do  not  think 
that  t&e  kamed  judge  meant  to  decide  that  if  the 
company  had  had  equities  against  tbe  transferor  at  the 
date  of   the  transfer,  and  bad  in  conaeqaence  reftiaed 
to  register  it,  the  transferee    could  have    compelled 
the  coojpany  to  do  SO.     Moreover,  so  far  as  appears 
from  the  report,  the  condition!  upon  the  debenturea 
ID  that  case  were  not  the  same  as  those  her#.     The 
words  ♦*  and  the  receipt  of  the  registered  holder  for 
iUGh  priudpal  moneya  or  interest  shall  be  a  ^ood  dis- 
charge to  the  company  therefor,^'  which  are  in  condi- 
tion 8  here,  were  not  there.    These  words  show  that 
it  ia  the  registered  holder  who  is  referred  to  in  the 
condition.      As   regards  condition  4,  by   which   the 
company  is  entitled  to  require  evidence  of  tiUe,  that 
irives  the  company,  in  my  opinion,  plenty  of  room  to 
refuso  to  register  Campbell,  upon  the  ground  that  his 
title  U  dt^fioient     I  think,  then,  that  even  if  Campbell 
btid  demAnded    registration  from    the    company    it 
woiiid  have  been  entitled  to  refuse  and  maiit  upon  its 
equities  against  Burnand,     Bat  in  fact  he  never  mado 
the  demand.     He  only  asked  to  be  paid  the  moneys 
hecared   by    the  debentures.     I  therefore  think  that 
Campbell  la  in  no  better  position  as  regards  these 
eleven  dfebenturea  than  Burnand,  and  that  tbe_  oom- 
pany  can  insiat  upon  its  equities  against  him.     I  bold, 
then,  that  tbe  claim  of  Campbell  fails,  and  that  that  of 
Shand  succeed s» 

fi^^licitoni,    Paina,   BUjih,   ^t-   HnxUihle ;    Campljdl, 
Baird,  <t  Perkins;  Richard  F.  F(u  ;   O.  F,  m^hofu 


Chan.  Div, 
Swinfen  Eady,  J, 


Oct.  27. 


In  re  Cayley. 
AwDEY  i;,  Caylky, 


(aO 


Win—Eitate  duty— Death  dutm  p<ftfuhk  (yut  of  par- 
ticidar  fund—Bdtkmmi  uUi^U  duty^Financ€  4cf, 
1896  (59  it  60  Vici.  c,  28),  s.  19  (1). 

A  diredim  in  a  iviU  to  j^tj  out  of  a  parii^uhr  fund 
the  death  dutm  paijabk  out  of  the  tuiat&r'i  t^k  cwftrB 
settlejnent  eiinte  duty. 

Onginafcing  summons.  .    .  .  - 

By  her  will  dated  the  ^rd  of  July,  1S89,  the  testatnx 
gave  certain  specific  chattels  to  the  trustees  and 
exBoutora  appointed  by  the  will  upon  trust  for  certain 
cesiuis  qite  trust  as  life  tenants,  with  remaindon  over, 
and  thereafter  gave  to  her  trustees  aU  tbe  moneys 
belonging  and  due  to  tbe  testatrix  and  out  of  all 
investmenta  of  and  securities  for  money  of  which  she 
bad  abflolute  power  of  disposal,  upon  trust  to  pay 
thereout  all  her  funsral  and  teatamentary  expensas 
and  the  death  duties  payable  out  of  her  estate,  and  to 
pay  the  net  residue  thereof  to  certain  benenoianei* 

The  summons  was  taken  out  by  tbe  executors  and 
trustees  of  the  wiU  to  determine  (infer  aUa)  whether 
tbe  settlement  estate  duty  payable  in  respeot  of  the 
specific  chattels  settled  by  tbe  will  was  payable  out  of 
the  settled  property  or  out  of  tbe  fund  proYided  for 
the  payment  of  the  death  duties, 

2'.  A.  Naih,  for  the  trusteEs, 

Ward  ColdridgB,  for  the  residuary  l^gat^es, 

A.  Adams,  for  th©   life    tenants  of    the  ep«^0 
chattels, 

SwfNFEN  Eady,  J,— The  question  is  whether  tht 
expression  amounta  to  an  **  express  provision  to  the 
contrary*'  within  the  meaning  of  section  19  (L)  of  the 
Finance  Act,  1896.    The  language  use^l  in  the  wdl  w 
broad,  and  ther«  is  no  reason  for  a  restriction  of  ita 
generahty*     Settlement  estate  duty  is  a  death  duty ; 
'  moreover,    estate  duty,    which    includes    settlement 
estate  duty,  is  declared  to  be  a  death  duty  in  aectton 
13  (3)  of  the  Finance  Act*  1894  (57  &  58  Vict,  c,  M), 
But  for  the  decision  of  Kekewtch,  J.,  in  In  re  Ltafif^ 
[19«0]  2  Ch,  176— where  the  dirwtion  was  to  pay  *'  all 
duties  payable  by  law**  out  of  the  teatator^s  estate, 
out  of  a  specific  fund,  and  in  which  it  was  held  that 
the  provision  did  not  include  settlement  estate  duty— 
it  would  be  dear  that  the  direction   to  pay  death 
datiea  would  includfl  settlement  estate  duty*      That 
oft^e  is  diatiogiii^hable  from  In  re  Pimin,  Sharpe  ▼, 
Hodqson,  52  W.   R.  (i48,    [1904]   2   Oh,   345.     lo  the 
Matter  case  estate  duty  was  held  payable  out  of   the 
residuary  estate  under  a  direction  to  pay  "  my  deby, 
funeral  and  testamentary  expenses,  and  dutiea      out 
of  tbe  proceeda  of  the  residuftry  estate. 

There  is  in  the  present  case  an  exprw  provieion 
within  sub' section  1  of  section  19  of  the  Finance  Act* 
1896  (59  &  00  Viet,  c.  2»)»  and  the  settlement  estate 
duty  payable  in  respect  of  the  settled  chattels  tn^ 
be  borne  by  the  fund  expreisly  provided  by  the  will 
lor  the  payment  of  the  death  duties  in  exoneratioii  of 
the  settled  artides. 

Solicitors,  W(}od,  Bigg,  ^t  ^i^h>  for  IF.  J.  ih  D. 
Awdry,   Chippenham;    Bdh   Brodriekf  tt  CFray,  for 

Gray  ^  UidAwmrih,  York* 


(«.)  Beported  by  HumT   BrKrimN,   B^.,    Bw- 

rister-at-Law. 
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Earl  v,  Lubbook. 


CouBT  OF  Appeal. 


Ctourt  of  UppeaU 

Prom  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Stirling  and  >  Nov.  22. 

Mathev7«  L.JJ.)  j 

Eabl  v.  Lubbook.  (a.) 

Negligence  —  Contract  to  repair  van  —  Negligence  in 
repairing — Injury  to  driver — Liability  of  repairer. 
The  defendant  agreed  with  a  mineral  water  manu- 
facturer  to  keep  his  vans  in  good  and  substantial  repair 
far  a  period  of  three  years.  During  the  period  a  servant 
of  the  defendant  negligently  repaired  a  van,  and  in 
consequence  thereof  one  of  the  wheels  came  off  and  the 
plaintiff,  who  was  a  driver  in  the  emyloymeiU  of  the 
mineral  water  manufacturer  and  who  was  driving  the 
van  at  the  time,  was  thrown  off  and  injured.  Neither 
the  defendant  nor  his  servant  knew  of  the  defective 
condition  of  the  van  after  it  was  repaired.  In  an  action 
hy  the  driver  against  the  defendant  to  recover  damages 
for  personal  injuries  caiued  by  the  negligence  of  the 
defendant, 

Held,  that  in  the  circumstances  the  defendant  owed  no 
duty  to  the  plaintiffs  there  being  no  contractual  relation 
between  them,  and  tJ^e  action  was  not  maintainable, 

5  Appeal  from  the  jadfirment  of  a  Divirional  Court 
Lord  Alverstone,  L.O.J.,  and  Wills  and  Kenuedy, 
J.),  affirming  the  decision  of  the  jadge  of  the 
Bloomsbui^  Coonty  Ooort. 

The  aotion  was  brought  td  recover  damages  for 
personal  injari<«.  The  defendant,  who  was  a  master 
wheelwright,  bad  contracted  with  Beanfoy  &  Co., 
who  were  mineral  water  manufacturers,  "  to  keep  in 
good  and  bubstantial  repair  '*  their  vans  for  a  period 
of  tbree  years.  On  one  occasion  the  wheel  of  one 
of  the  vans  required  repairing,  and  the  defendant's 
men  repaired  it. 

While  the  plaintiff  was  driving  the  van  later  on  the 
same  day,  the  wheel  came  off  and  the  plainuff  was 
thrown  out  and  injured.  The  plaintiff  alleged  that 
the  defendant's  servant  repaired  the  wheel  of  the  van 
in  a  negligent  and  unskilful  manner,  whereby  the 
aoddent  happened.  There  was  no  evidence  that  the 
defendant  or  his  servant  kne^  of  the  defective  con- 
dition of  the  van  after  it  was  repaired. 

At  the  trial,  at  the  dose  of  the  plaintiff's  case,  the 
county  court  judge  directed  judgment  to  be  entered 
for  the  defendant  upon  the  groundthat,  even  assuming 
that  there  was  negligence  on  tbe  part  of  the  defendant 
or  his  servant  in  repairing  the  van,  he  owed  no  duty 
to  the  plaintiff,  with  whom  he  had  no  contractual 
relation. 

The  Divisional  Court  affirmed  this  judgment. 

The  plaintiff  appealed. 

Arthur  Powell,  K,C,,  and  FT.  M,  Thompson,  for  the 
plaintiff.— The  defendant  is  liable  for  the  negligence 
of  his  servant  acting  within  the  scope  of  his  emplov- 
ment  in  negli^nUv  repairing  the  van  wheieby  the 
plamtiff  was  injured.  The  act  of  repair  being  an  act 
of  misfeasance,  the  defendant  is  liable.  For  a  mere 
act  of  non-repair — ^that  is,  mere  nonfeasance,  no  one 
can  sue  except  the  person  with  whom  the  contract  is 
made  to  do  the  repair.  But  a  person  who  has  under- 
taken to  repair  a  chattel  owes  a  duty  to  the  person  or 
to  the  class  of  persons  who  will  to  his  knowledge  use 
the  chattel  to  exerdse  due  care  in  repairing  it : 
Hayn  v.  CuUiford,  27  W.  B.  641,  4  C.  P.  D.  182.  It 
may  also  be  put  in  this  way :  A  person  who  repre- 
sents himself  as  a  skilled  man,  and  who,  haviog 
repaired  a  van,  hands  it  over  to  another  man  to  drive, 

(a.)  Beporled  by  W.  P.  Babby,  Bsq.,  Barristerr 
at-Law. 


owes  a  duty  to  the  driver  to  exercise  due  care  in 
repairing  the  van.  Elliott  v.  ffaU,  15  Q.  B.  D.  315, 
shows  that  such  duty  exists.  Winterbottom  v.  Wright, 
10  M.  &  W.  109,  was  decided  on  demurrer  to  tiie 
declaration,  and  the  declaration  only  alleged  a 
negligent  failure  to  repair  the  coach,  a  mere  non- 
feasance. That  case,  therefore,  is  not  against  the 
pl%inttff  s  contention.  Longmeid  v.  HoUiday,  6  Bx. 
761,  is  not  in  point.  In  that  case  there  was  a  sale  of 
a  lamp  by  a  tradesman  to  a  man  to  be  used  by  himself 
and  his  wife,  and  the  lamp  exploded  owing  to  a 
defect  in  its  constructiun,  and  injured  the  wife.  The 
seller  did  not  know  of  the  defect.  It  was  held  th»t 
there  was  no  misfeasance  towards  th^  wife  inde- 
pendently of  the  contract,  and  that  she  could  not  sua 
the  seller.  In  the  present  case  there  was  an  act  of 
misfeasance  in  negligently  repairing  the  van,  and 
there  was  a  duty  towards  the  person  nsine  the  van  to 
take  reasonable  care  in  executing  the  repairs,  because 
want  of  such  care  would  cause  danger  and  physical 
injury,  as  distinguished  from  injury  to  the  pocket, 
as  in  Scholes  v.  Brook,  63  L.  T.  837,  64  L.  T.  674, 
39  W.  B.  Dig.  133.  George  v.  Skivington,  18 
W.  B.  118,  L.  B.  5  Ex.  1,  is  exactly^  in  point, 
and  it  has  never  been  overruled.  What  had  been 
said  about  it  was  that  deasley,  B.,  had  apparently 
cjnfused  negligencd  and  fraud,  but  the  judgments 
of  Kelly,  O.B.,  and  Ohannell  and  Pigott,  B.B.,  were 
not  open  to  that  criticism.  That  case  was  referred 
to  by  Collins,  M.B.,  in  Clarke  v.  Army  and  Navy  Co- 
Operative  Society,  [1903]  1  K,  B.  155,  at  p.  158,  51 
w.  B.  Dig.  138,  apparently  with  approval.  [Collins, 
M.E.— In  Heaven  v.  Pender,  .30  W.  E.  749,  9  Q.  B.  D. 
302,  Pield  and  Cave,  JJ.,  treated  George  v.  Skivington 
as  beirg  inconsis  ent  with  Winterbottom  y,  Wright,  and 
said  that  thev  preferred  the  Utter  case ;  and  Coiton 
and  Bo  wen,  L  J  J.  (11  Q.  B.  D.  503),  seemed  to  agree 
with  that  view.]  The  plaintiffs  case  comes  within  the 
principle  laid  dovn  by  Cotton  and  Bov^en,  L.JJ.,  in 
Heaven  v.  Pender,  and  it  is  unnecessary  to  rely  upon 
the  wider  proposition  laid  down  by  Lord  Esher,  M.B., 
at  p.  510,  though,  if  necessary,  that  proposition  can 
b9  supported. 

They  also  referred  to  Farrant  v.  Barnes,  11  C.  B. 
N.  8.  553,  10  W.  B.  0.  L  D  g.  16 ;  Parry  v.  SmUh, 
27  W.  E.  801,  4  C.  P.  D.  325 ;  Thrussdl  v.  Handyside, 
20  Q.  B.  D.  359,  36  W.  E.  Dig.  140 ;  Le  Lievre  v. 
Gould,  41  W.  E.  468.  [1893]  1  Q.  B.  491 ;  CunningUn 
V.  Great  Northern  Railway  Co.,  49  L.  T.  392  ;  Hopkins 
V.  Great  Eastern  Railway  Co.,  60  J.  P.  86 ;  Thomas  v. 
Winchester,  6  N.  Y.  Bep.  397. 

Montague  Lush,  K,C,,  and  Lincoln  Reed^  for  the 
defendant,  were  not  called  upon,  but  referred  to  Lord 
Hersohell*s  speech  in  Caledonian  Railway  Co,  v.  Mtd' 
holland,  46  W.  E.  236.  [1898]  A.  C.  216,  as  to  the  real 
effect  of  the  decision  in  Heaven  v.  Pender, 

Collins,  M.E. — This  is  an  action  by  the  plaintiff,  a 
driver  in  the  employment  of  Beanfoy  &  Co.,  who 
owned  a  number  of  vans,  to  recover  damages  from  the 
defendant,  who  was  under  a  contract  with  Beanfoy  & 
Co.  to  repair  their  vans,  in  lespect  of  an  accident  to 
the  wheel  of  the  van  which  the  plaintiff  wm  driving, 
whereby  the  wheel  came  off  and  the  plaintiff  was 
injured.  The  county  cuurt  judge,  at  the  dose  of  the 
plaintiff's  case,  directed  judgment  to  be  entered  for 
the  dtfendant  upon  the  gcound  that  he  w«8  under  no 
duty  to  the  plaintiff  in  the  matter,  and  that  therefore 
the  plaintiff  had  no  cause  of  aciion.  The  Divisional 
Court  affirmed  this  decision.  The  Divisional  Court 
have  elaborately  gone  through  the  various  cases,  and 
it  is  unnecessary  to  do  so  over  again.  I  think  that 
the  case  is  reasonably  clear,  and  I  confess  that  I  do  not 
share  the  difficulty  felt  by  Kennedy,  J.,  upon  the 
point.      The  process  of   reasoning   has  been  gone 
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through  in  yarioiiB  oases,  and  the  line  o!  liability  has 
been  clearly  laid  down.  In  my  opinion  the  case  is 
oondaded  by  the  decision  in  WinUrhottom  v.  Wright, 
which  in  its  circumstances  is  incli«tingnishable  from 
the  present  case,  and  which  since  its  decision  in  1842 
has  stood  the  test  of  repeated  discussion.  The  law 
was  laid  down  in  that  case  and  laid  down  in  such  a  way 
as  to  brinfj^  this  case  within  it  Lord  Abinger,  G.B., 
said  (10  M.  &  W.  109,  at  p.  114):  *'XJDless  we  con- 
fine the  operation  of  such  contracts  as  this  to  the 
parties  who  entered  into  them,  the  most  absurd  and 
outrageous  consequences,  to  which  I  see  no  limit, 
would  ensue.  Where  a  party  becomes  responsible  to 
the  public,  hy  undertaking  a  public  duty,  he  is  liable, 
though  the  injury  may  haye  arisen  from  the  negli- 
gence of  Us  servant  or  agent.  So,  in  cases  of  public 
nuisances,  whether  the  a<S  was  done  by  the  party  as  a 
serrant,  or  in  any  other  capacity,  you  are  liable  to  an 
action  at  tiie  suit  of  any  person  who  suffers.  Those, 
howeyer,  are  cases  where  the  real  ground  of  the  liabil- 
ity is  i^e  public  dut^,  or  the  commission  of  the  public 
nuisance.  There  is  also  a  class  of  cases  in  which  the  law 
permits  a  contract  to  be  turned  into  a  tort ;  but  unless 
there  has  been  some  public  duty  undertaken,  or  public 
nuisance  committed,  they  are  all  cases  in  which  an 
action  might  have  been  maintained  upon  the  contract. 
Thus,  a  carrier  may  be  sued  either  in  assumpsit  or 
case;  but  there  is  no  instance  in  which  a  party 
who  was  not  priyy  to  the  contract  entered  into  by 
him  can  maintain  any  such  action.  The  plaintiff  in 
this  case  oould  not  haye  brought  an  action  on  the 
contract ;  if  he  could  have  done  so,  what  would  have 
been  his  situation,  supposing  the  Postmaster-General 
had  released  the  defendant?  That  would,  at  all 
events,  have  defeated  his  daim  altogether.  By  per- 
mitting this  action  we  should  be  working  this  injus- 
tice, that  after  the  defendant  had  done  everything 
to  the  satisfaction  of  his  employer,  and  after  all 
matters  between  them  had  been  adjusted,  and  all 
accounts  settled  on  the  footing  of  their  contract,  we 
should  subject  them  to  be  ripped  open  by  this  action 
of  tort  bein^  brought  against  him/'  It  seems  to  me 
that  the  principle  there  laid  down,  which  has  been 
affirmed  and  re-affirmed  in  subsequent  cases,  is  con- 
clusive of  the  present  case.  In  my  judgment  there  is 
no  question  here  of  the  delivery  to  a  person  of  a 
dangerous  article,  one  of  the  circumstances  which 
womd  give  rise  to  a  cauAe  of  action  in  a  person  not  a 
patty  to  the  contract.  The  circumstance  was  pointed 
out  by  Parke,  B.,  in  delivering  the  judgment  of  the 
Court  of  Exchequer  in  Longmeid  v.  Holliday,  6  Ex. 
761,  at  p.  767  :  '*  And  it  may  be  the  same  when  any 
one  delivers  to  another  without  notice  an  instrumeDt 
in  its  nature  dangerous,  or  under  particular  circum- 
stances, as  a  loaded  guu  which  he  himself  loaded,  and 
that  other  person  to  whom  it  is  delivered  is  injared 
thereby,  or  if  he  places  it  in  a  situation  easily  acces- 
sible to  a  third  person,  who  sustains  damage  from  i^. 
A  very  strong  esse  to  that  effect  is  Dixon  v.  Bdl,  5 
M.  &  S.  198.  But  it  would  be  going  much  too  far  to 
say  that  so  much  care  is  required  in  the  ordinary  inter- 
course of  life  between  one  individual  and  another  that, 
if  a  machine  not  in  its  nature  dangerous— a  carriage, 
for  instanoe — ^but  which  might  become  so  by  a  latent 
defect  entirely  unkno?m,  ^though  discoverable  by 
the  ezerdie  of  ordinary  care,  should  be  lent  or  given 
by  one  person,  even  by  the  person  who  manufactured 
it,  to  another,  the  former  should  be  answerable  to  the 
latter  for  a  subsequent  damage  accruing  by  the  use  of 
it.*'  In  the  present  case  there  was  a  van  which 
according  to  the  evidence  was  not  visibly  oat  of  repair 
in  any  particular  which  was  likely  to  lead  to  the 
mischief  which  actually  happened.  The  van  cannot,  in 
my  opinion,  be  said  to  come  within  the  category  of 
ds^gerous   articles  to    which   the   principle   above 


referred  to  applies.  It  is  then  said  th%t  the  case 
comes  within  the  wider  principle  enunciated  by  Lord 
Bsher,  M.E.,  in  Heaven  v.  Pender,  That,  however, 
was  not  the  dedaion  of  the  court,  nor  was  it  concurred 
in  by  the  other  members  of  the  court,  and  it  was 
subsequentiy  qualified  and  explained  by  Lord  Bsher 
himself.  It  is  sufficient  to  say  that  the  judgment  of 
the  court  is  contained  in  the  judgment  of  Ootton,  L.J., 
with  whidi  Bowen,  L.J.,  agreed,  and  this  case  does 
not  come  within  measurable  distance  of  that  judgment 
The  plaintiff  has  fiuled  to  bring  the  case  withm  this 
principle,  and  failing  to  do  so,  the  decision  in  Winier- 
bottom  V.  WrigM  is  conclusive,  a  decision  which  hts 
survived  the  controversy  that  has  raged  round  the  ydat 
for  over  half  a  century.    The  appeal  therefore  fails. 

Stiblino,  L.J. — I  am  of  the  same  opinion.  la 
order  that  the  plaintiff  should  succeed  he  must  bring 
himself  within  the  proposition  laid  down  by  Cotton, 
L.J.,  in  Heaven  v.  Pender,  and  concurred  in  by 
Bowen,  L.J. :  <<  Anyone  who  leaves  a  dangerous 
instrument,  as  a  gun,  in  such  a  way  as  to  cause 
danger,  or  who  without  due  warning  supplies  to 
others  for  use  an  instrument  or  thing  whi<m  to  Ms 
knowledge,  from  its  construction  or  otherwise,  is  in 
such  a  condition  as  to  cause  danger,  not  necessarily 
incident  to  the  use  of  such  an  instrument  or  thing,  is 
liable  for  injury  caused  to  others  by  reaion  of  bis 
negligent  act."  That  passage  was  dted  to  the  county 
court  judge,  and  was  mainly  relied  upon  by  the 
plaintiffs  counsel.  As  to  the  first  branch  of  that 
proposition,  dealing  with  liability  for  leaving  s 
dangerous  instrument  in  such  a  way  as  to  cause 
danger,  I  take  it  that  that  refers  to  an  instrument 
dangerous  in  itself.  That  is  shown  by  the  illostra- 
tion  given  of  a  gun,  and  also  by  what  is  dealt  with 
in  the  second  branch  of  the  proposition — namely,  an 
instrument  or  thing  which  is  in  such  a^condition  as 
to  cause  danger,  not  necessarily  incident  to  the  use  ol 
such  an  iostrument  or  thing.  In  my  opinion  a  vai 
does  not  fall  within  the  first  branch  of  the  above  pro- 
position, and  the  plaintiff  has  accordingly  to  bring 
himself  withm  the  second  branch,  and  so  it  was  his 
duty  to  adduce  evidence  that,  to  the  knowledge  of 
the  defendant,  the  van,  when  repaired,  was  in  such  a 
condition  as  to  cause  danger.  Having  read  what  took 
place  in  the  county  court,  I  do  not  see  that  the 
plaintiff  was  in  a  position  to  satisfy  that  requirement. 
The  appeal  therefore  fails. 

Mathew,  L. J. — I  am  of  the  same  opinion.  The 
counsel  for  the  plaintiff  has  addressed  to  us  a  vary 
courageous  argument  If  we  were  to  adopt  his  con- 
tention, it  seems  to  me  that  anyone  in  Beaufoy  & 
Co.'s  employment  who  sustained  personal  injury 
traceable  to  the  defective  condition  of  the  van  would 
h%ve  a  right  of  action  against  the  defendant.  If  the 
contention  were  well  founded  a  great  many  branches 
of  trade  would  necessarily  cease  to  be  carried  on. 
What  sane  man  would  sail  an  attide,  it  may  be  for 
a  very  small  sum,  if  he  were  to  bs  liable  to  an  action 
by  a  third  person  who  was  no  party  to  the  contract  ot 
sale  for  injury  caused  by  the  defective  condition  of 
the  article,  a  defective  condition  which  was  unknown 
to  him?  Suppose,  again,  that  a  man  repairs  an 
omnibus,  and  by  his  negligence  it  is  sent  back  in  a 
deft  ctive  condition,  though  tbe  defective  condition  u 
unknown  to  him,  and  in  consequence  of  its  con- 
dition an  accident  happens  to  it,  according 
to  the  argument  everyone  who  was  in  the 
omnibus  at  the  time  and  who  was  injured  by  the 
accident  would  have  an  action  against  the  man  who 
repaired  the  omnibui,  b:  cause  he  or  his  servant  was 
negligent  in  repairing  it,  A  person  who  makes  a 
contra  :st  knows,  or  may  be  taken  to  know,  the  measure 
of  damages  to  which  he  may  be  liable  to  his  con- 
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fraotor,  and  he  can  regulate  the  price  to  be  charged 
acoordiiDgly ;  but  he  cannot  calculate  his  liability  if 
he  were,  so  to  speak,  an  insurer  against  possible 
loddents  to  anyone  arising  from  his  negligence.  I 
agree  that  there  is  no  evidence  here  that  Siis  van  was 
returned  to  Beaufoy  &  Co.  in  a  dangerous  condition, 
and  I  agree  with  the  judgments  delivered  by  my  lord 
and  my  brother  Stirling. 

Appeal  didmmed. 

Solicitors  for  the  plaintiff,  Buchanan  &  ETurd, 

Solicitors  for  the  defendant,  Sayhy  Carter,  d:  Co, 


From  Chan.  Div.  \ 

(Yaughan  WilUams,  Bomer,  and  >  Nov.  14. 

Cozens-Hardy,  L.JJ.)  ; 

Christy  v.  Tippkr.  (a.) 

Trade^mark  —  Word — Invented  word  —  Descriptive  — 
PaUnU,  cfec,  Ade,  1883  (46  &  47  Vict,  c.  57),  «.  64 
(1)  (d)  (e),  and  1888  (61  d;  52  Vid,  c.  50),  a.  10. 

In  order  to  determine  what  words  are  proper /or  regis- 
tration as  trade-marks,  the  court  will  look  at  the  word 
itittf  in  every  case.  * '  A bsorhine,**  applied  to  an  absorbent 
medicament,  is  not  an  invented  word  but  a  variation  of 
**  ahsorb,**  and  has  re/trence  to  the  character  or  quality 
of  the  article ;  it  is  consequently  not  a  proper  word  for 
registration* 

Appeal  from  a  decision  of  Joyce,  J.  (reported  52 
W.  E.  414,  [1904]  1  Ob.  696). 

The  plaintiffs,  Christy  &  Co.,  were  agents  in 
Baslana  for  the  sale  of  a  veterinary  preparation 
calkd  '' Absorbine,"  manufactured  by  the  plaintiff 
Touog  in  America,  for  use  in  the  cure  by  absorption 
of  swellings  in  horses  and  CAttle. 

They  had  registered  the  name  as  a  trade-mark, 
and  Ivonght  this  action  to  restrain  the  defendants 
from  iofruiging  that  trade-mark,  and  from  passing 
off  their  goods  as  the  goodi  of  the  plaintiffs. 

The  defendants  were  large  manufacturers  of  horse 
and  cattle  medicines,  and  had  for  long  sold  an  ohit- 
ment  of  their  own  called  *'  Absorbent,''  the  name  of 
which  they  had  recently,  in  ignorance  of  the  plain- 
tiflEs*  preparation,  altered  to  <<  Absorbine."  They 
denied  infringement  and  moved  to  expunge  the 
plaintiffs'  mark  from  the  register  as  being  not  an 
inventei  word  but  one  descriptive  of  the  character  or 
qaality  of  the  article  sold  thereunder,  and  therefore 
not  registrable  according  the  Patents,  &o..  Acts,  1883, 
e.  64  (1)  [d)  (e),  and  1888,  s.  10. 

The  chax^  of  passing  off  was  not  pursued. 

The  learned  judge  hdd  that  the  word  in  question 
had  obvious  reference  to  the  character  or  quality  of 
the  goods,  and  that  it  was  not  an  invi  nted  word, 
being  a  mere  combination  of  syllsbU s  or  parts  not 
themselves  invented,  and  he  dismissed  the  pUintiffd' 
action  and  ordered  the  mark  to  be  expunged  from  the 
register. 

The  plaintiff  Yoimg  appealed. 

Neville,  K,C.,  and  Sebastian,  for  the  Appellant, 
cited  Eastman^  <t*c.  (Limited)  v.  Comptroller  General 
('*Sb7io»  case),  47.  W.  R.  152.  [1S98]  A.  C.  571, 
681  {per  Lord  flerschell),  and  Wellcome  v.  Thompson 
(••  Tabloid  "  case),  52  W.  R.  581,  [1904]  1  Ch.  736. 

Younger,  ICC,  and E.  P,  Hewitt,  for  fhe respondents, 
were  not  (»lled  upon. 

Vaughak  Williams,  L.J.— Our  decision  will  not 
deprive  the  trade  of  any  advantage  or  of  anything 
which,  as  has  been  argued,  they  have  counted  on  as 

(a)  Reported  by  R.  Hill,  Esq.,  Barri8t<»r-at-L%w. 


he  result  of  legislation.  In  everv  case  of  this  kind 
we  must  look  at  the  word  itself.  In  my  opinion 
"Abjorbine"  is  a  mere  variation  of  the  word 
"  absorb  **  and  indicates  that  the  article  absorbs.  I 
am  of  opinion  that  the  word  shows  no  invention, 
8uch  as  there  was  in  the  word  **  Solio  "  in  Easihnan  v. 
Comptroller- General,  which,  though  it  may  have  been 
derived  from  **  Sol,"  was  not  a  mere  variation  of  it. 
Under  these  circumstances  the  appeal  mu9t  be 
dismissed. 

RoMEB  and  Cozbns-Habdt,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors,  Liond  E,  Toumroe  ;  Bdfrage  ik  Co.,  for 
T,  W.  Robinson,  Birnungham. 


Prom  K.  B.  Div. 
(Collins,  M.R.,  and  Stirling  and  r  i^      ,, 

Mathew,  L.JJ.)  (  ^^^-  ^• 

And  E.  B.  Div.  (Channell,  J.)  / 

Attobnbt- General  v.  Eabl  of  Londbs- 

BOBOUGH.  (a.) 

Inland   revenue — EstcUe    duty — Exemption — Personal 
property  sdtled  by  will  of  person  dying  before  the 
Finance    Act  —  Subsequent    conversion    of  personal  ' 
property  into  real  estate-- Finance  Ad,  1894  (57  <fc  58 
Vid,  c.  30),  s.  21,  siib-sedion  1. 

A  testator  who  died  before  the  Finance  Ad,  1894, 
bequeathed  the  residue  of  his  personal  estate  to  trustees 
upon  trust  to  convert  it  into  money  and  to  invest  the 
money  in  real  estate  to  the  use  of  a  tenant  for  life  with 
remainder  to  the  use  of  the  eldest  son  of  the  tenant  for 
life  in  tail  male.  Probate  duty  wcu  duly  paid  on  the 
persnal  estate,  and  the  residue  was  invested  in  the 
purchase  of  real  estate  which  was  conveyed  to  the  usee  of 
the  testator  s  will. 

Held,  by  the  C  >urt  of  Appeal,  reversing  the  judgment 
o/ Channell,  J.,  that  on  the  true  construdion  of  sedion 
21,  sub-section  1,  of  the  Finance  Act,  1894,  estate  duty 
was  not  payable  on  the  death  of  the  tenant  for  life  in 
respect  of  such  real  estate. 

Information  by  the  Attomey-Qeneral  claiming 
estate  duty  on  the  death  of  William  Henry  Forester, 
E%rl  of  Londesborough. 

The  following  facts  appeared  from  the  information 
and  the  answer  of  the  defendant,  the  present  earl, 
who  was  the  eldest  son  of  the  deceased  earl : 

William  Joseph  Denison,  by  will  dated  the  3rd  of 
August,  1848,  devised  all  his  manors,  lands,  and  other 
hereditaments  situate  in  the  counties  of  York  and 
Surrey  or  elsewhere  to  the  use  of  his  nephew,  L^rd 
Albert  Denison  Oonyngham,  for  his  life,  with 
remainder  to  the  use  of  William  Henry  Forester 
Oonyngham,  the  eldest  sdn  of  his  said  nephew,  and  his 
assigns  for  life,  with  remainder  to  the  use  of  the  first 
and  every  other  son  of  William  Henry  Forester 
Conyngham  severally,  successively,  and  in  remainder 
one  after  another  in  tail  male,  with  certain  remainders 
over.  The  testator  bequeathed  all  his  personal  estate 
to  trustees  upon  trust  to  convert  into  money  all  his 
residuary  personal  estate,  and  within  ten  years  of  bis 
death  to  invest  the  money  in  the  purchase  of  real 
estate  and  to  settle  the  real  estate  so  purchased  in  the 
same  msimer  and  to  the  same  uses  as  were  expressed 
in  the  will  concerning  the  testator's  real  estate. 

The  testator  died  on  the  3rd  of  August,  1849,  and 
his  executors,  having  paid  probate  duty  on  his  per- 
sonal estate,  handed  over  io  the  trustees  of  the  will 

(a.)  Reported  by  F.  G.  Ruoesb  and  E.  G.  Stillwell, 
Esqrs.,  Barristers-at-Law. 
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the  residuary  personal  estate,  amounting  in  all  to 
£1,594,175  19s.  2d.  The  trustees  of  the  will  invested 
that  final  residue  in  the  purchase  of  hereditaments, 
which  were  duly  conveyed  to  the  uses  of  the  testator^s 
wiU. 

Lord  Albert  Denison  Oonyngham  was  in  1850 
created  Baron  Londesborough.  He  died  in  January, 
1860,  and  was  succeeded  by  his  eldest  son,  the  said 
William  Henry  Forester  Gonyogham,  as  the  second 
Barcn  Londesborough,  and  also  as  tenant  for  life  to 
the  estates  devised  by  and  subject  to  the  trusts 
declared  by  the  will  of  William  Joseph  Denison,  in- 
cludicg  the  estates  purchased  with  the  residuary 
personalty  of  the  testator. 

By  an  indenture  dated  the  18th  of  May,  1886, 
made  between  the  second  Lord  Londesborough,  his 
eldest  son  (the  defendant),  and  others,  the  estates 
held  under  the  settlements  in  the  will  of  William 
Joseph  Denison  were  resettled. 

The  second  Lord  Londesborough,  who  in  1887  was 
created  Barl  of  Londesborough,  died  on  the  19th  of 
April,  1900,  when  the  defendant  succeeded  to  the 
estates  and  title. 

The  Commissioners  of  Liland  Bevenue  claimed  that 
estate  duty  was  payable  under  the  provisions  of  the 
Finance  Act  upon  all  the  property  the  subject  of  the 
resettlement  of  the  18fch  of  Mav,  1886. 

The  defendant  contended  that  he  was  entitled  to 
exemption  under  sfction  21,  sub-seotion  1,  of  the 
Finance  Act,  1894,  from  estate  duty  in  respect  of  that 
portion  of  the  real  estate  which  was  derived  from  the 
mvestment  in  land  of  personal  estate  upon  which 
probate  duty  had  been  paid  under  the  will  of  William 
Joseph  Denison. 

The  question  for  the  decision  of  the  court  was 
whether  or  not  the  defendant  was  entitled  to  the 
exemption  claimed. 

Section  21,  sub-section  1,  of  the  Fioanoe  AS{,  1894, 
is  as  follows :  **  Estate  duty  shall  not  be  payable  on 
the  death  of  a  deceased  person  in  respect  of  personal 
property  settled  by  a  will  or  disposition  made  by  a 
person  dying  before  the  commencement  of  this  Act,  in 
respect  of  which  property  any  duty  mentioned  in 
paragraphs  1  and  2  of  the  First  Schedule  to  this  Act, 
or  the  duty  payable  on  any  representation  or  inventory 
under  any  Act  in  force  before  the  Customs  and  Inland 
Bevenue  Act,  1881,  has  been  paid,  or  is  payable,  unless 
in  either  case  the  deceased  was  at  the  time  of  his 
death,  or  at  any  time  siuce  the  will  or  dispositioa 
took  effect  had  been,  competent  to  dispose  of  the 
property.''  Probate  duty  is  one  of  the  duties  so 
mentioned. 

March  7.— 5ir  Eohert  Firday,  A,G.,  Sir  Edward 
Carson^  8,0,^  and  Vaughan  Hawkxm^  for  the  Crown. 

Danchwerts,  K.C,  and  Bridgeman^  for  the  defendants. 

CHAmnsLL,  J. — I  think  in  thii  case  my  judgment 
must  be  for  the  Crown.  I  quite  appreciate  Mr. 
Danckwerts'  argument  and  the  proposition  of  Bigby, 
L.  J.,  and  I  personally  think  tbat  the  object  of  the 
Legislature  was  to  give  the  benefit  to  settled  property 
of  having  paid,  before  the  Act  came  into  operation,  a 
dut^  whicui  would  free  it  from  further  duty  of  a 
similar  kind  during  the  continuance  of  the  settlem'^nt. 
That  was  the  object  of  this  particular  section  I  have 
no  doubt.  But  one  has  to  consider  whether  that 
object  has  been  carried  out  in  all  cases,  and  in  order 
to  do  so  it  is  necessary  to  go  by  the  Act  of  Parliament 
It  is  possible  that  if  the  cue  of  property  which  was 
personalty  at  the  time  of  the  settlement  and  had 
been  converted  into  realty  at  the  time  of  the  death 
in  question  had  been  contemplated  by  the  Legislature, 
they  would  have  used  other  words  and  have  given 
that  property  the  benefit  which  they  were  giving 
to   property    which    was   personalty   at    the    time 


of  the  settlement  and  remained  personalty  all 
through  the  settlement.  It  is  possible  they  would. 
On  the  other  hand,  it  is  possible  they  would  not, 
because  I  think,  as  a  matter  of  history,  this  Act  wm 
somewhat  directed  against  landed  property  and 
owners  of  landed  property,  rather  to  bring  land  into 
taxation  in  a  way  in  which  it  had  not  been  before. 
Therefore  it  does  not  follow  that  the  Legislature 
would,  if  they  had  had  the  case  in  their  direct  contem- 
plation, have  provided  in  the  way  which  Mr.  Danck- 
werts  suggests  they  have  in  fact  provided  for  the  case 
of  property  which  was  personalty  at  the  time  of 
settlement  and  had  become  converted  into  realty 
at  the  time  when  the  question  arose  as  to  whether 
it  should  pay  duty  on  a  particular  death.  But  it  is 
necessary  really  to  decide  all  such  questions  by  the 
language.  Now  again,  in  reference  to  the  prindpls 
that  one  is  to  lean  to  the  lighter  burden,  I  myself 
very  seldom  find  those  principles  of  much  assistance 
to  me.  But  in  this  particular  case  the  duty  is 
undoubtedly  imposed  by  the  operative  words  of 
the  Act  of  Parliament,  and  the  question  is 
whether  it  comes  within  the  exception,  and  in 
reference  to  that  I  think  different  considera- 
tions might  apply.  As  an  ordinary  rule  it  is  the 
person  who  says  it  comes  within  an  exception 
wh3  has  to  show  that  it  does.  Possibly  that  may  be 
a  sufficient  answer  to  that  arg^ument,  which,  hove?er, 
is  one  that  seldom  appeals  to  me  very  much.  Oae 
has  to  go  to  the  words  of  this  clause,  "  estate  daty 
shall  not  be  payable  on  the  death  of  a  deceased  person 
in  respect  of  personal  property  settled  by  a  will.**  I 
have  dealt  with  the  difference  between  the  words 
<<by"  and  *<  under,"  but  I  think  that  that  clearly 
means  in  respect  of  personal  property  which  is  at  tbe 
time  of  the  death  governed  by  a  settlement  and 
passes  on  that  death  by  virtue  of  the  operation  of 
tbe  settlement.  It  must  mean  property — at  present 
I  leave  out  the  word  "personal** — which  is  under 
the  operation  of  the  seUlement  and  not  property 
which  has  at  some  time  past  been  in  fact  settled  by 
an  instrument.  It  cannot  mean  the  latter,  becaose 
otherwise  it  would  giye  property  in  respect  of  which 
these  sorts  of  duty— probate  duty  and  so  on— had  been 

Said,  immunity  for  M  time  in  respect  of  all  future 
eaths,  whether  during  the  time  of  the  oontinuaoce  of 
the  settlement  or  not,  which  is  imp3Siible.  Ic  is  true 
that  the  majority  of  cases  which  woidd  arise  of  that 
kind  are  provided  for  by  the  last  clause  <*  unless/*  bat 
not  every  possible  case. 

I  think  therefore  it  means  personal  property  which 
is  at  the  time  of  the  death  under  the  operation  of  the 
settlement.  Then,  if  so,  that  is  the  time  when  one 
has  to  look  to  see  whether  the  property  is  personal  or 
not.  The  exemption  is  not  given  aosording  to  that 
reading  of  it  in  respect  of  real  prop^ty.  Again,  if 
the  other  construction  is  correct — namely,  that  tbe 
word  *'  personal "  is  introduced  only  because  the  only 
property  in  respect  of  which  ttie  duties  aftorirards 
mentioned — namely,  the  probate  duty  and  analogoos 
duty,  were  payable  was  personal  property,  it  was 
unnecessary  to  introduce  it  all. 

I  quite  agree  that  it  not  a  very  strong  argument, 
because  it  does  sometimes  happen  that  words  are 
introduced,  as  was  said  by  Bigby,  L. J.,  in  reference 
to  something  in  the  other  sections  of  this  Act,  for  the 
sake  of  clearness.  But  unfortunately  the  introduo- 
tion  of  this  word,  if  put  in  for  the  sake  of  deamess, 
his  a  very  different  operation. 

In  my  opinion  these  words  are  too  strong  to  enable 
me  to  accept  Mr.  Danokwerts*  argoment,  tJthough  I 
quite  accept  it  in  principle  as  '^indicating  what  was 
probably  the  intention  of  the  Legislature  in  pasnog 
this  clause. 

They  have,  however,  used  words  which  go  beyond 


Vol  TiTTT. 


[Jan.  7, 1906.] 


THE   WEEKLY  REPORTER. 


149 


Court  of  Appeal. 


Attorksy-Gbnbbal  v.  Earl  of  Lom>B8BOROi70H. 


Court  of  Appeal. 


that  intentioD,  if  that  was  their  intention,  and  I  give 
judgment  for  the  Grown. 
The  defendant  appealed. 

Nov.  T.—Ealdane,  K.C,  DanckwerU,  K.C,  and 
Bridgeman,  for  the  defendant. 

Sir  Robert  Finlay,  A.G.,  Sir  Edward  Carson,  S.G., 
and  VaugTian  Hawkins,  for  the  Crown. 

Collins,  M.B.— This  is  an  appeal  from  the 
deciiion  of  Channell,  J.,  upon  a  question  arising 
under  the  Finance  Act,  1894.  No  doabt,  as  the 
Attorney- General  eays,  the  point  turns  upon  a  very 
few  words  in  one  section,  but  I  think  that  the  words 
are  such  that  it  is  competent  for  us  to  give  an  inter- 
pretation of  them  consistent  with  what  appears  to  be 
admitted  on  all  hands  as  the  intention  of  the  Act  of 
Ptfliamfnt  itself.  The  question  arises  in  Respect  of  a 
claim  for  estate  duty  upon  the  death  of  a  tenant  for 
life.  The  original  settlor  placed  a  very  large  estate  in 
settlement  for  two  lives  in  Auccession  with  remainders 
over.  His  estate  consisted  partly  of  realty  and  partly 
of  personalty,  and  he  gave  a  direction  that  the 
personalty  should  ba  invested  in  the  purchase  of 
land,  which  was  to  follow  the  trusts  of  his  real 
property.  The  settlement  was  made,  and  the  settlor 
died  before  the  Finance  Act,  1894,  came  into 
operation,  and  in  the  ordinary  course  probate  duty 
was  paid  on  all  the  personal  estate.  Since  the  coming 
into  operation  of  the  Finance  Act  ^e  second  tenant 
for  life  has  died,  and  now  on  bis  deatii  the  Crown 
claims  estate  duty  in  respect  of  all  the  settled  pro- 
perty under  section  1.  That  section  provides  as 
follows:  '*In  the  case  of  every  person  dying  after 
the  commencement  of  this  part  of  this  Act,  there 
shall,  save  as  hereinafter  expressly  provided,  be  levied 
and  paid,  npon  the  principal  value  ascertained  as 
hereinafter  provided  of  all  property,  real  or  personal, 
settled  or  not  settled,  which  passes  on  the  death 
of  such  person,  a  duty  called  *  estate  duty.'" 
Primd  facie,  t^at  duty  would  be  payable  in 
this  case,  unless  an  exemption  is  created  by  the 
words  of  the  saving  clause,  *'8ave  as  hereinafter 
expressly  provided.'*  So  far  as  the  Act  contains  any 
express  exemption,  the  substantive  enactment  of 
section  1  will,  of  course,  not  apply.  The  particular 
clause  which  the  appellant  relies  on  as  an  exem|>tion, 
and  by  virtue  of  which,  according  to  him,  section  1 
never  had  any  operation  upon  the  subject-matter  in 
respect  of  which  duty  is  now  claimed,  is  section  21, 
sub-section  1.  That  sab-section  is  as  folio  ovs: 
'*  Estate  duty  shall  not  be  payable  on  the  death  of  a 
deceased  person  in  respect  of  personal  property 
seUled  by  a  will  or  disposition  made  by  a  person 
dying  before  the  oommencement  of  this  part  of  this 
Act,  in  respect  of  which  property  any  duty  men- 
tioned in  paragraphs  one  and  two  of  the  iirst 
schedule  to  this  Act,  or  the  duty  payable  on  any 
representation  or  inventory  under  any  Act  in  foroe 
b^orethe  Customs  and  Inland  Revenue  Act,  1881, 
has  been  paid  or  is  payable,  unless  in  either  case  the 
deceased  was  at  the  time  of  his  death,  or  at  any  time 
>inoe  the  will  or  disposition  took  effect  had  been,  com- 
petent to  dispose  of  the  property.''  The  duties 
mentioned  in  that  sub-section  include  probate  duty, 
and  probate  duty  has  been  paid  on  the  subject-matter 
of  tliis  information.  The  sub-section  indicates  an 
intention  on  the  part  of  the  Legislature  not  to  idlow 
the  same  duty  to  oe  demanded  twice  over.  There  is 
another  section  which  points  to  a  similar  intention 
where  the  drcumstanoes  are  such  as  to  require  an 
analogous  provision  of  exemption.  Section  5,  sub- 
Motion  2,  runs  thus:  '*If  estate  duty  has  already 
osen  paid  in  respect  of  any  settled  property 
nooe  the  date  of  the  setdement,  the  estate 
duty  shall  not,  nor  shall  any  of  the  duties  men- 


tioned in  the  fifth  para^ph  of  the  first  schedule 
to  this  Act,  be  payaole  m  respect  thereof,  until  the 
death  of  a  person  who  was  at  the  time  of  his  death, 
or  had  been  at  any  time  during  the  continuauce  of 
the  settlement,  competent  to  dispose  of  such  pro- 

Serty."  That  requires  a  second  devolution  on  the 
eath  of  some  person  who  has  actually  disposed  or 
was  competent  to  dispose  of  the  property,  in  order  to 
let  in  the  obligation  to  pay  estate  duty  again.  Both 
clauses  were  obviously  introduced  for  the  purpose  of 
avoiding  what  might  otherwise  have  operatMl  un- 
justly. The  Legislature,  seeing  the  possible  injustice 
which  would  arise  if,  in  the  case  of  a  settled  estate  in 
respect  of  which  probate  duty  had  been  paid,  another 
duty  under  another  name  to  the  same  amount  should 
be  exacted  upon  the  death  of  a  tenant  for  life  under 
the  settlement,  introduced  the  clause  now  in  question 
witb  the  object  of  mitigating  or  preventing  that 
injustice.  We  have  high  authority  for  saying  that 
that  was  the  intention  of  the  Legislature.  In 
AUomey-General  v.  Dodingion,  45  W.  B.  667,  [1897]  2 
Q.  B.  373,  Bigby,  L.J.,  whose  judgment  was  approved 
by  the  House  of  Lords  in  Inland  Revenue  Commis- 
sioners  v.  Priestley,  49  W.  E.  667,  [1901]  A.  C.  208, 
said  as  follows :  '*  I  think  that  their  intention  " — t.e., 
the  intuition  of  the  Legislature — **  looked  at  broadly 
was  that  in  the  case  of  settled  property,  where  probate 
duty  has  once  been  paid  or  become  payable  in  respect 
of  the  interest  of  the  settlor  in  it,  that  should  be  as 
effeotual  for  the  purpose  of  exempting  the  property 
from  payment  of  the  estate  duty,  as  under  section  5, 
sub-section  2,  the  fact  that  estate  duty  has  once  been 
paid  on  settled  property  is  for  the  purpose  of  pre- 
venting a  second  duty  from  being  payable." 
Although  that  was  not  necessary  to  the  decision  of 
the  case  then  before  the  court,  it  can  hardly  be  dis- 
puted that  the  principle  is  that,  where  duty  has  once 
been  paid  in  respect  of  a  particular  subject-matter,  it 
ought  not  to  ba  again  payable  in  respect  of  the  same 
subject-matter,  and  the  fact  that  the  subject-matter 
may  have  changed  its  character  after  payment  cannot 
affect  that  principle.  If  the  Legislature  were  pro- 
posing to  remedy  an  apparent  injustice,  we  are  bound 
to  attribute  to  them  the  intention  of  carry  in|^  that 
purpose  to  its  logical  result  of  remedying  the  injustice 
wh^her  the  subject-matter  on  which  the  duty  is 
claimed  has  changed  its  character  or  not.  That  being 
the  principle  underlying  the  mattir,  I  agree  with  the 
Attorney-General  tiiat  we  cannot  give  effect  to  it 
unless  the  words  of  the  statute  permit  it.  But  is 
seems  to  me  that  the  words,  when  fairly  read,  are 
capable  of  an  interpretation  which  will  avoid  all 
injustice.  The  section  says  that  estate  duty  is  not  to 
be  payable  on  the  deaih  of  a  deceased  person  in 
respect  of  personal  property  settled  by  a  will  or  dis- 
position niade  by  a  person  dying  before  the  com- 
mencement of  the  Act  **  in  respect  of  which  "  probate 
duty  has  been  paid,  I  think  there  is  force  in  the 
argument  put  forvvard  by  Mr.  Danckwerts  that  the 
expression  *'in  respect  of '*  must  have  been  deliber- 
ately chosen  in  preference  to  the  word ' '  on."  It  seems 
to  me  that  these  words  do  more  aptly  express  what 
appears  to  be  the  intention  of  the  Legislature,  and  show 
that  the  Legislature  were  dealing  with  a  case  w^ere 
a  person  is  asked  to  pay  a  dufnr  over  again  in  respect 
of  property  which  has  already  been  made  the  subject- 
matter  of  probate  duty.  From  the  point  of  view  of 
injustice  it  does  not  matter  what  particular  shape  the 
property  has  since  taken.  For  the  purpose  of  this 
sub-section  the  point  of  time  which  is  material  is  not, 
as  it  seems  to  me,  the  time  of  the  death  of  the  person 
on  whose  death  duty  is  claimed,  but  the  time  when 
the  particular  property,  which  is  the  subject-matter 
under  discussion,  became  liable  to  probate  duty — i.e., 
the  time  of  the  death  of  the  original  settlor.    If  there 
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b  found  in  the  eitate  of  tt©  persoo  upoa  whose  death 
duty  is  now  ckimed,  property  in  whatever  shape  or 
form  in  reipeet  of  whicb,  bfiicg  personal  property  at 
the  time  of  the  death  of  the  settlor,  probate  duty  was 
then  paid,  that  comea  within  thu  ©xemptioa  from 
estate  duty.  I  do  not  find  any  granLoaatical  difficulty 
in  ^ving  the  tjub- section  this  conatrtiction.  The 
tttbject-niatfcer  in  respect  of  which  duty  is  here 
claimed  was  personal  property  settled  by  the  will  of 
a  person  dying  before  the  Pinauco  Act,  m  reapect 
of  which  probate  duty  has  been  paid.  It  fulfils  all 
tho  oonditiong  of  the  aub-seotiou,  ^ud  it  is  not  eiaential 
to  its  coming  within  the  exemption  that  it  should 
continue  to  be  personal  property  tiU  the  death  of  the 
pen  on  on  who^e  death  duty  is  cUimod.  I  a^^ee  with 
the  Attorney- Geiieral  that  the  clause  would  be  easier 
to  interpret  if  the  word  **  personal**  were  not  in  it. 
But  its  presence  is  not  an  insuperable  difficulty. 
Probate  duty  was  only  payable  ou  personal  property, 
and  it  may  have  been  simply  out  of  greater  caution 
that  the  eipreision  **peraotial  property"  was  used, 
I  do  not  think  we  should  be  nght  in  malcini;  use  of 
that  expression  to  defeat  what  tnuit  hare  beeu  the 
purpose  of  the  Legislaturet  if  they  had  any  x>ttrp<>ae 
at  all  in  this  matter*  I  agree  with  my  brother 
Stirling  that  a  confirmatory  argument  is  to  be  derived 
from  the  definition  clause,  which  he  referred  to  lo  the 
course  of  the  argument.  I  think,  therefore,  the 
appeal  ought  to  be  allowed. 

STTRLmQ,  L*  Jp— I  agree  with  the  reasoning  of  the 
Master  of  the  Rollfl>  and  I  will  only  acid  a  word  or 
two  as  to  the  fifiFect  of  clauge  (/)  in  section  *22,  sub- 
section 1,  which  provides  that  in  that  part  of  the 
Act^  unless    the   context  otheridfle  leqiureH,   ''the 
expreiaion   *  property  *  includes    real    property    and 
personal  property  and  the  proceeds  of  sale  thereof 
respectively,  and  any  money  or  investment  for  the 
time  beiug  representing  the  proceeds  of  sale."    Th^ 
question  is  whether  in  this  case  the  exemption  from 
estate  duty  created  by  eeotion  21,  sub-seetion  1,  applies. 
Now,  having  regard  to  the  definition  of  *' property" 
which  I  have  just  read,  it  seems  to  me  that  we  may 
read  ** personal  property**  in  section  21,  lub-seclioa  1, 
as  including  not  merely  what  is  usually  understood  by 
personal  property,  but  as  including  alio  the  proceeds  of 
the  sale  of  personal  property  or  any  money  or  in- 
veitment  for  the  time  being  repreienting  the  pro- 
i^edB  of  sale  of  such  property.      Here,  at  the  time 
when  probate  duty  was  paid,  there  was  personal 
estate  which  had  been  bequeathed  by  the  will  of  the 
testator  upon   trust  for  invealment  in  land.      That 
personal    estate   was    sold,   and  the  proceeds   were 
applied  in  the  purchase  of  land,  which  was  cotiveyed 
to  the  trustees   of  the   will  and  is  at    the  present 
moment  held  by  the  trustees  upon  the  trusts  of  the 
with     It  appears  to  me  that  the  real  estate  is  an  in* 
vestment  which  at  the  death  of  the  tenant  for  life 
represented  for  the  time  beiog  the  proceeds  of  sale  of 
that  personalty.      The    Attorney-General  con  tends 
that  in  order  that  the  exemption   may  operate,   a 
datm  mnit  be  made  in  respect  of  personal  property 
irxiiting  as  auch  at  the  death  upon  which  the  chirim 
for  estate  duty  is  made*     In  my  opinion  that  unduly 
Umits  the  operation  of  the  section.      For  example, 
suppose  that  the  trust  directed  by  the  will  had  not 
been  to  convert  the  property,  as  in  the  preseat  c*8e, 
from    personalty  into   realty,  but  had   been  of  thia 
nature— a  direction  for  sale  and  for  investmeut  either 
in  land  or  in  Consols  to  be  held  for  succeisive  tenants 
for  life,  and  then,  at  the  death  of  tht;  last  truant  f  jr 
life,  upon    trust    for  sale    and    distribution  among 
persons  indicated*      There  would  then  have  been  a 
btndjug  trust  ultimately  for  the  reconversion   of  the 
property  which  might  ha?e  been  invested  in  land, 


and  that  property  would,  in  the  eye  of  »  ciurt  of 
equity,  remain  personalty  an!  nothing  e1i?>  Bat 
upon  the  a  trio  t  construction  whichi  it  is  argued,  should 
b3  applied  to  section  21,  sub-»i»i^tion  1,  if  one  half  of 
the  property  had  been  invested  in  Conaola  and  the 
otber  half  in  land,  the  exemption  would  oper«td  in 
respect  of  so  much  as  ivai  invented  in  Con*  tls,  bu* 
would  fail  as  regards  that  which  was  inveited  id  Ur  i, 
If  it  had  been  entirely  invested  in  Coneoii,  it  wuul  i 
all  come  within  th^i  exemption,  whereat  if  it  happ^r.  i 
to  ba  invested  entirely  in  laud,  the  exemptijn  woaid 
not  operate.  It  does  not  seem  to  m»3  that  that  is  a 
probable  Lnte  rpretation  of  the  in  ten  tiou  of  the 
Legislature,  and  it  would  bs  iQc:>usiate*ut  with  tht 
general  scheme  of  the  Act ««  pointed  out  by  Eigbj, 
L  J*,  ia  Ai^rnet/ -General  v.  DoUntjtoa^  I  thtreforti 
agree  that  the  appeal sh3iiH  bo  alljwed. 

Matekw,  L  J.,  onoarrid, 

Appml  allowefL 

Solicitor     for    the   Grown,    Solmi^jr    «/    Inlmi 

Solicitors  for  the  di^eadant«,  Ri^tfih  dt  i&iiMtor/ic. 


Higt  Court  of  B^i\tt, 


Chan.  Div.    1 
Kekewich,  J.  ) 


Deo.  7. 


In  rt  Lady  Annaly's  Trusts. 
Lady  AyXiVLY  v.  Hon.  n,  L,  Boubkk.  M 

Si^tHement—AJter- acquired  proptrty—T^munt  for  Uf^— 
Iruh  Land  Acts — OoventtfU  fvr  wUlin^  a/i^-itoiairtd 
l/roperttf — IfUerpreiatitm* 

The  ftonrcs  ghfen  to  tht  mndx^  %if  ffal  t^tak  ^n  Irthml 
under  itdfon  48  of  the  Irish  Land  Ad,  1003  (3  Hd.  1, 
c,  37) p  is  so  clmdy  c<fiinectefl  tmth  tJt4  hnd  thai  it  mn^ 
he  reyartltd  ai  an  iniere&i  in  the  lumL 

A,  woA  tmant/QT  lift  of  rml  ^iUite  under  a  duBft  t^/ 
^cttitTnent  of  real  estate,  and  aho  t^nftntfor  life  nn^tr  ^ 
deed  of  Bdtlement  o/  personaHy  mniainiug  a  eotfmant  fci 
teilie  after 'acquirtd  property ,  with  cert^tin  apm'Jtff 
^jc^tptimis,  including  (inter  alia)  the  real  f&tatcs  stttkd  f"j 
the  realty  utUhmcnt^  or  *'  J.*fi  td^it  or  interest  ■ "  thertiti. 
Fart  of  th^  real  estate  wot  siUiaie  in  Irehtnd,  and  under 
the  Irish  Lfijid  AH,  1903,  w«a  purchased  hy  the  vccapy* 
ifig  tennntsfor  a  grms  smn  of  £340. 380 »  with  tlie  rtjmU 
tlmt  A,  teaa  eniitk'df  its  i^endW,  to  a  horu^  o/X40,8l5  h^ 
st^dion  48  of  the  mid  Ad* 

Beldt  that  this  honm  was  n^t  tuhjed  to  the  n/yfjnuiul  '> 
ittile  afier-aopjiired  property  contained  in  tkv 
iettlement,  as  it  was  u  n  interest  in  ret.d  estnte^  i'^ 
excepted  frmn  the  operation  of  the  stiiVj  coven/ifd* 

Held,  further^  that  as  it  wm  not  within  the  ^utifeaaht, 
it  helonffed  to  A .  for  her  8ol€  use  nnder  itdion  3  nf  th^ 
Lnnd  Purehase  (irdand)  Ad,  I9Q4  (4  Ed.  T,  c.  34]. 

In  re  Biy*8  Estates,  [HKH]  /.  H.  m,  emsideraL 

Under  the  will  and  codidl  of  her  father  Hvury 
Yitount;  Ciifden,  in  the  e¥ents  that  had  happeuM, 
L<idly  Anualy  eventually  becane  eu titled  as  teuaut  i'l 
tall  to  his  real  estate. 

By  an  indenture  of  settlement  dated  the  2Sfd  ef 
July,  l^S4  (hert?in  referred  to  as  the  ri^al  eitata 
settlement],  Ladf  Annaly  on  her  marriage  coa^^iy^ 
the  real  estates  devised  by  the  said  wiU  and  oodioilf  t  > 
which  she  was  then  contiu gently  entitled,  to  truslees 
upon  the  usual  trmtta. 

(^0  B  sport  ad  by  Majjeice  N.  BmuoatTEK,  Biq.. 
B  «*rri8teT-  at  -  La  ^  ♦ 
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High  Couet. 


Iir  BB  Lady  Anwaly's  Tbusts. 


High  Coubt. 


By  another  indenture  of  lettlement  of  the  same 
date  (herein  referred  to  sf  the  personal  estate  settle- 
ment) Lady  Annaly  settled  upon  similar  troste 
certain  funds  to  which  she  was  entitled. 

The  last-mentioned  settlement  contaicedaoovenant 
for  settling  Lady  Annaly's  after-aoquired  property, 
except iDg(tn^  alia)  the  property  speoifioally  settled 
by  the  real  estate  settlement,  *' besides"  Lady 
Annaly's  ** estate  or  interest  in  the  real  estate" 
settled  by  the  said  real  estate  settlement. 

Lady  Annaly  had  entered  into  over  six  hundred 
contracts  under  the  Irish  Land  Act,  1903,  for  the 
f  ale  of  real  estate?,  situate  in  Ireland,  of  which  she 
was  tenant  for  life  under  the  real  estate  settlement. 
The  gross  purchase-money  on  the  said  sales  amounted 
to  £340,380.  The  bonus  due  to  Lady  Annaly  as 
▼endor  by  section  48  of  the  said  Act  was  consequently 
£40,845. 

Tne  question  before  the  court  was  whether  this 
bonus  ought  to  be  brought  into  settlement  as  being 
after-a:!quired  property  in  accordance  with  the 
covenant  above  recited. 

Ogden  Lawrence,  K,C,,  and  Geo.  Lawrence,  for  the 
plaintiff. 

Stewart  Smith,  K,G.,  and  Oozene-Hardy,  for  the 
defendant  benefidares.  ' 

F.  Wright,  for  the  defendant  trustees. 

Kbebwioh,  J. — ^In  order  to  encourage  tenants  to 
buy  their  land,  the  State,  by  the  Irish  Land  Act, 
1903,  provides  a  fund  out  of  which  the  purchase- 
money,  when  properly  ascertained,  can  be  paid,  the 
purchasers  to  repay  the  State  by  instalments.  And 
in  order  to  encourage  the  lando?mer  to  meet  the 
tenants,  the  State  also  provides  a  fund>-a  different 
fund — out  of  which  the  landowner  is  paid  a  bonus  of 
12  per  cent,  of  the  money  advanced.  I  perhaps  ought 
not  to  call  it  a  bribe,  but  it  is  no  doubt  a  valuable 
consideration  paid  to  the  landowner  in  order  to 
induce  him  to  sell  his  land  to  the  tenants.  This  is 
the  general  idea  of  the  Act.  The  provision  in  favour 
of  the  landowner  is  contained  in  the  iirst  sub-section 
of  section  48,  and  although  the  other  sub-sections 
onght  to  be  read  for  the  proper  understanding  of  the 
Act,  they  do  not  bear  upon  the  matter  now  under 
consideration. 

Before  goiog  to  the  settlements  we  may  coniider 
who  the  landowner  is.  The  vendor  or  landowner 
may  be  a  limited  owner,  and  the  question  arose  in  the 
case,  which  has  been  cited  to  me,  of  In  re  Ely*8 
Eetatee,  [1904]  I.  B.  66,  whether  the  tenant  for  life  is 
entitled  to  receive  the  bonus  for  his  own  benefit,  or 
only  as  trustee  for  the  settlement  under  which  he 
took  his  estate  for  life.  Boss,  J.,  held  that  the 
tenant  for  life  selling  to  his  tenants  was  a  trustee,  and 
onght  to  account  for  the  12  per  cent,  to  the  trustees 
of  the  settlement.  The  Legislature,  in  consequence 
of  this  decision,  provided  in  the  following  year  that 
whenever  the  vendor  is  tenant  for  life  he  may  retain 
the  bonus  for  his  onm  use:  Land  Law  (Ireland)  Act, 
1904. 

The  question  under  consideration  now  is  whether 
the  bonus  received  by  the  tenant  for  life  belongs  to  her 
for  her  own  use,  notwithstanding  the  personal  estate 
settlement,  or  whether  she  must  bring  it  into  settle- 
ment under  the  covenant  for  after-acquired  property. 

The  lady  was  at  the  time  of  her  marriage  tenant 
in  tail  of  considerable  real  estate,  part  of  which  has 
been  sold  and  has  produced  this  lx>nus.  She  is  also 
interested  in  a  considerable  personal  estate.  T^o 
settlements  were  executed,  a  real  estate  settlement 
and  a  personal  estate  settlement.  The  real  estate  has 
become  vested  in  possession  and  she  is  able  to  sell  as 
tenant  for  Ufe.     The  personal  estate  was  settled — ^I 


speak  in  general  terms,  in  the  usual  way.  Then 
comes  the  covenant  settling  after-acquired  property. 
It  is  in  terms  :  If  the  said  lady  <'is  now,  or  at  any 
time  or  times,  or  her  husband  in  her  right,  shall 
become  entitled  in  any  manner  to  any  estate  or 
interest  whatever,  whether  in  rasd  estate  or  otherwise. 
.  .  ."  We  have  here  a  provision  as  to  property  in 
which  she  now  is  or  may  be  entitled.  Now,  we  have 
nothing  to  do  in  this  case  with  property  to  which  she 
was  entitled  at  the  time  of  the  settlement.  Wdat- 
ever  this  bonus  is  which  is  created  by  the  statute  of 
1903,  it  cannot  be  property  to  which  she  was  entitled  at 
the  time  of  the  settltsment.  It  would  be  ridiculous  even 
to  suggest  that  it  was  in  embryo.  But  she  is  en- 
titled to  it  now.  The  Act  of  1903  has  given  it  to 
her,  and  the  Act  of  1904  has  ^ven  it  to  her  for  her 
own  use.  Stie  has  become  entitled  to  it  daring  the 
coverture.  If  the  question  stopped  there  it  woidd  be 
within  the  covenant.  The  only  thing  is  whether  it 
comes  within  the  exceptions.  [His  lordship  then 
read  the  exception  <<  besides  the  property  specifically 
settled  and  besides  her  estate  or  interest  in  the  real 
estate  subject  to  the  will  and  codicil  of  the  late 
Henry  Viscount  OUfden,  her  interest  in  which  is 
settled  by  the  real  estate  settlement  before 
mentioned-'] 

If  this  sum  of  £40,845  falls  within  the  exception 
then  the  lady  keeps  it  for  herself,  and  it  is  not  within 
the  covenant.  Does  the  exception  exclude  thii 
bonus  F  That  depends  upon  the  meaning  which  I 
have  to  g^ve  to  the  words  **  estate  or  inter^t "  in  the 
real  estates  subject  to  the  will  and  codicil  which  is 
settled  by  the  real  estate  settlement.  Is  the  bonus  an 
estate  or  interest  in  that  land  F  It  is  not  an  estate,  of 
course,  in  the  strict  sense  of  the  word.  It  is  paid  by 
the  State  out  of  a  fund  provided  for  the  purpose.  It 
is  never  repaid,  and  there  is  no  liability  upon  any- 
body to  repay  it.  It  is  a  g^f  t  to  the  vendor,  so  that 
it  cannot  be  said  to  come  out  of  the  land ;  and,  of 
coarse,  strictly,  it  is  not  an  interest  in  the  land.  But 
I  must  give  it  some  meaniog.  I  have  much  assistance 
here  from  the  judgment,  to  which  I  have  referred,  of 
Boss,  J.f  in  In  re  Ely* 8  Estate,  He  was  deiding  with 
the  question  whether  the  vendor,  the  tenant  for  life, 
could  take  this  bonus  for  himself.  He  says  on  p.  85 
of  the  report :  "  It  is  contended  for  the  marquis 
that  the  bonus  is  a  gift  from  the  gods  and  comes  to 
the  tenant  for  life  as  a  persona  designata  1  cannot 
agree.  It  is  impossible  to  deny  that  the  bonus  affects 
the  price.  The  tenant  buys  at  a  lower  price  because 
the  vendor  gets  the  bonus.  The  estate  loses  or  is 
exposed  to  the  risk  of  loss  in  order  that  the  man 
whose  duty  it  is  to  represent  it  and  defend  it  may 
take  a  benefit." 

On  p.  86  he  says :  "  With  respect  to  the  bonus  I  am 
now  of  opinion,  having  regard  to  the  nature  and  the 
circumstances  under  which  it  is  acquired,  that  a  court 
of  equity  ought  not  to  allow  the  tenant  for  life  to 
appropriate  this  by-product  of  the  sale  to  his  own 
use.  It  must  fasten  a  trust  upon  it  in  his  hand  and 
compel  him  to  hold  it  for  all  other  parties  who  take 
under  the  settlement  as  well  as  for  himself." 

This  is  not  binding  upon  me,  but  it  is  an  authority 
as  to  whether  the  tenant  for  life  holds  as  trustee  for  the 
settlement  before  the  Act  of  1904.  Therefore  the 
judgment  is  of  great  value  apart  from  all  other  con- 
siderations. If  Lady  Annaly  had  sold  before  1904 
and  secured  this  £40,845,  she  would  have  been  bound 
to  account  for  it  to  the  estate,  because  it  is  part  of  or 
connected  with  the  sale  of  the  estate,  because  she 
gets  something  which  to  some  extent  can  give  a  value 
to  Uie  estate,  or  to  put  it  in  one  word  <^  a  by-product" 
of  the  sale ;  she  really  gets  it  as  a  by-product  of  the 
estate.  If  this  is  so,  it  is  something  which  she  ^ts 
by  reason  of  her  limited  ownership.    It  is  something 
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so  closely  oonneoted  with  the  land  that  I  must  regard 
it  as  an  interest  in  these  hereditaments ;  oonsequently, 
it  is  not  affected  by  the  covenant  to  settle  after- 
acquired  property.  Of  coarse,  under  the  Act  of  1901 
she  keeps  it  for  herself.  Costs  of  all  parties  oat  of 
the  bonus. 

Solicitors,  Fcyer  <fc  Co. 


In  re  Blunt*8  Tbusts. 
WiGAN  V.  Olinoh.  (a.) 

Charitable  bequest — Proviso  of  cesser — Gift  over — 
Residuary  legatee^Bttle  against  perpetuities— Con- 
struction— Education  Act,  1902  (2  Ed.  7,  c.  42), 
FaH  III. 

A  testatrix  bequeathed  the  income  of  a  sum  of  money 
in  trust  /or  certain  schools  so  long  as  they  should  be 
carried  on  under  the  conditions  of  the  deed  of  trust  of  the 
schools,  and  declared  that  if  the  funds  for  carrying  on 
the  schools  should  be  raised  under  an  Act  of  Parliament 
then  the  payment  of  the  income  to  tJie  schools  shoiUd  cease, 
and  (he  fund  should  fall  into  her  residuary  estate. 

Hdd,  that  as  by  the  operation  of  Education  Act,  1902, 
the  sdiools  toere  no  longer  carried  on  under  the  conditions 
of  the  deed  of  trust,  and  as  the  funds  for  carrying  them 
on  were  to  some  extent  supplied  under  that  Act  the  trust 
for  the  schools  had  ceased,  and  the  fund  fell  into  the 
residue. 

Held,  also,  titat  the  ride  against  perpetuities  did  not 
apply,  as  the  gift  over  was  to  the  same  persons  as  became 
entitled  under  the  rules  of  law. 

In  re  EandeU,  36  W.  B.  543,  38  Ch.  D.  213, 
foUowed. 

In  re  Bowen,  41  W.  R.  635,  [1893]  2  Ch.  491, 
distinguished. 

Originating  summons. 

This  was  a  summons  for  the  purpose  of  determiniog 
whether  a  legacy  left  by  Mrs.  Blunt  in  trust  for  the 
National  Schools  at  Bicknor,  in  Kent,  had  become 
forfeited  by  the  operation  of  the  Education  Act,  1900, 
upon  the  schools. 

Isabella  Dorothea  Blunt,  by  her  will  in  1891, 
bequeathed  to  her  trustees  such  a  sum  as  when 
invested  in  the  purchase  in  their  names  of  certain 
stocks  or  securities  therdn  mentioned  would  produce 
a  yearly  sum  of  £20.  The  will  continued :  "  And  I 
direct  my  trustees  or  trustee  to  pay  such  income  or 
yearly  sum  to  the  treasurer  for  the  time  being  of  the 
bicknor  and  Huckins^  National  Schools  for  the  sup- 
port of  the  said  s(£ools  so  long  as  they  shall  be 
carried  on  under  the  conditions  contained  in  the  deed 
of  trust  of  the  said  schools  dated  i^e  18th  of  June,  1873, 
and  the  funds  necessary  for  so  carrying  them  on  shall 
be  supplied  by  volunta^  contributions.  But  I  declare 
that  this  bequest  shall  not  take  effect,  but  shall  be 
null  and  void  if  any  of  the  three  following  events 
shall  happen  in  my  luetime,  videlicit :  (1)  If  a  school 
board  for  the  parishes  of  Bicknor  and  Hacking  shfdl 
be  formed,  or  (2)  if  the  funds  necessary  for  carrying  on 
the  said  schools  shall  be  raised  under  powers  for  that 
purpose  contained  in  any  present  or  future  Act  or  Acts 
of  Parliament,  or  (3)  if  a  trust  shall  be  created  and  a 
sufficient  fund  shall  be  set  apart  for  the  purpose  of 
carrying  on  the  said  schools  under  the  conditions  of 
the  aforesaid  deed  of  trust;  and  I  further  declare 
that  if  either  of  the  two  first  mentioned  events  shall 
happen  after  my  death,  then  immediately  on  the 

(a.)  Beported  by  Neyillb  Tbbbxttt,  Esq.,  Barrister- 

at-Law.  ( 


happening  of  such  one  of  these  events  as  shall  first 
happen,  the  payment  of  the  said  income  or  yearly 
sum  to  the  treasurer  aforesaid  under  the  aforesaid 
direction  in  that  behalf  shall  cease  and  determine  and 
the  fund  purchased  to  prodace  the  same  shall  fall 
into  and  torm  part  of  my  residuary  estate."  And, 
after  other  bequests,  the  testatrix  devised  and  be- 
queathed all  the  residue  of  her  estate  to  her  nephew, 
E.  E.  Green. 

By  the  deed  of  the  18th  of  June,  1873,  the  sohooli 
were  conveyed  to  the  Archdeacon  of  Maidstone,  and 
his  snocessors,  upon  trust  to  be  used  for  the  education 
of  children  of  certain  classes  mentioned,  and  it  was 
to  be  conduoted  according  to  the  priociples  of  the 
National  Society  for  Promoting  the  Education  of  the 
Poor  in  the  Principles  of  the  Establisbed  Church.  The 
deed  contained  provisions  that  the  school  and  endow- 
ments should  be  controlled  and  manaj^ed  by  the 
principal  offioiating  miaister  for  the  time  being  of  the 
parish  of  Bicknor,  who  was  to  have  the  superintendence 
of  the  religious  and  moral  instruction  of  the  soholars 
attending  the  school,  that  in  other  respects  the  con- 
trol and  management  of  the  school  should  ^  be 
exercised  by  a  committee  consisting  of  the  principal 
offioiating  minister  for  time  bein^  of  the  saia  parish, 
his  liceiued  curate  or  curates  if  appointed  by  the 
miniffcers,  such  of  the  churchwardens  for  the  time 
being  of  the  said  parish  of  Bicknor  and  of  the  ancient 
chapelry  of  Hnolnng  as  should  be  communicants  of 
the  Churdi  of  Eoglaud,  and  of  six  other  persons  who 
were  contributors  of  20s.  each  a  year  at  least  to  the 
funds  of  the  school,  and  were  communicants  of  the 
Church  of  England,  and  had  a  beneficial  interest  in  real 
property  in  the  parish  of  Bickaor,  or  be  a  retident 
therein  or  ia  a  parish  adjoining  tiiereto.  The  deed 
contained  a  number  of  other  proviiions  constitutiDg 
the  qualifications  of  persons  who  should  have  the 
right  to  elect  the  committee.  There  was  also  a  {vo- 
vii»ion  that  the  provisions  of  the  Elementary  Education 
Act,  1870,  which  constitute  a  public  elementary 
school  should  apply  to  the  school  to  be  constituted 
under  that  deed. 

The  testatrix  died  in  A()ril,  1900.  In  pursuance  o( 
the  direction  in  the  will  a  sum  of  £800  Midland 
2^  per  cent.  Debenture  Stock  was  purchased  by  the 
trastee  of  the  will,  and  the  dividends  were  paid  to  the 
rector  for  the  time  being  o!  Bickaor  ai  treasurer  of 
the  schools.  The  schools  were  now  carried  on  in  con- 
formity with  the  provisions  of  the  trust  deed,  being 
supported  by  voluotary  contributions  together  with 
the  usual  Governmeat  grants.  Upon  the  passing 
of  the  Education  Act,  1902,  the  question  arose 
whether  upon  Part  III.  coming  into  operation 
the  income  of  the  invested  sum  did  not  cease  and  fall 
into  the  residue,  and  the  present  summons  was  taken 
out  for  the  determination  of  that  question  by  the 
trustee  of  the  will  of  Mrs.  Blunt  against  the  present 
managers  of  the  suhools  and  residuary  legatee. 

Rashleigh,  for  the  trustee  of  the  will. 

0.  L.  Clare,  for  the  present  managers  of  the  school. 
— The  period  daring  which  the  income  is  pa>able  to 
the  schools  has  not  ended,  as  voluntary  contribationi 
are  still  necessary  for  the  support  of  the  buUdings. 
The  testatrix  cannot  have  meant  that  the  period 
should  end  if  any  funds  at  all  are  given  under  Act  of 
Parliament,  as  from  the  first  the  schools  were  under 
the  deed  of  trust,  public  elementary  schools  receiving 
Government  grants.  Nor  has  the  school  ceased  to  he 
managed  under  the  conditions  of  the  deed  of  trust,  ai 
the  foundation  managers  are  still  appointed  with 
reference  to  the  provisions  of  the  deed  of  trust: 
Education  Act,  1902,  ss.  6  (2),  11.  In  Jn  re  Beard's 
TrusU,  52  W.  B.  312,  [1904]  1  Ch.  271,  however,  the 
gift  over  upon  the  three  events  mentioned  offends  the 
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role  sgaiDst  perpetnitieff,  and  is  void,  and  oonse- 
qnently  it  does  not  matter  whether  these  erents  have 
happened  or  not :  In  re  Bowen,  41  W.  B.  535,  [1893] 
2  Ch.  491.  The  case  of  In  re  Randell,  36  W.  B.  543, 
38  Ch.  D.  213,  does  not  apply,  as  there  the  gift  bad 
ceased  of  itaelf  at  the  event  npon  which  the  gift  over 
was  to  take  effect,  hut  here,  upon  the  true  constmo- 
tion  of  the  will,  the  gift  would  still  be  subsisting 
apart  from  the  gift  over,  and  it  is  sought  to  cut  it 
down  by  the  gift  over. 

F,  G.  Champemoume,  for  the  residuary  estate,  was 
not  called  upon.  * 

BuOKLBY,  J. — I  think  that  the  very  event  has 
happened  on  which  the  testatrix  has  said  that  the 
giit  of  the  annuity  is  to  cease  and  determine.  She 
gave  a  certain  sum  of  money  to  trustees  upon  trust 
'*  to  pay  such  income  or  yearly  sum  to  the  treasurer 
for  l^e  time  being  of  the  Bicknor  and  Hucking 
Nstional  Schools  for  the  support  the  said  echools  so 
long  as  they  shtll  be  cairied  on  under  the  conditions 
contained  in  the  deed  of  trust  of  the  siid  schools 
dated  the  18th  of  June,  1873,  and  the  funds  necessary 
for  so  carrying  them  on  shall  be  supplied  by  voluntrry 
c^tributions."  [His  lordship  then  referred  to  the 
provisions  of  the  deed  of  trust  as  to  the  control  and 
mantgemetit  of  the  school,  and  the  qualifications  of 
the  committee,  and  continued:]  The  result  of  the 
Edacation  Act,  1902,  is  that  this  body  is  displaced. 
Are  the  schools  carried  on  under  the  condition  con- 
taiued  in  the  deed  of  trust?  It  is  plain  that  they 
are  not.  Then  what  is  to  become  of  the  fund? 
The  testatrix  declares  that  the  bequest  shall  be  nul 
and  void  if  any  of  three  events  should  happen 
in  her  lifetime.  [His  lordship  stated  them.] 
She  also  declared  that  if  either  of  the  two  first- 
mentioned  events  should  happen  after  her  death  then 
the  payment  of  the  annuity  was  to  cease  and  deter- 
mine and  the  fund  purchased  to  produc9  it  was  to  fill 
into  and  form  p%rt  of  her  residuary  estate.  It  was 
said,  on  the  authority  of  In  re  Bowen,  41  W.  B.  535, 
such  a  gift  over  was  void  because  it  came  within  the 
rule  against  perpetuitiet — that  you  cannot  have  a  gift 
over  which  does  not  take  effect  within  the  prescribed 
period  of  a  life  or  lives  in  being  twenty-one  years 
afterwards.  That  principle  is  firmly  established,  but 
it  does  not  apply  to  ^is  case.  There  is  here  no 
necessity  to  resort  to  the  g^ft  over.  The  g^ft  over  is  a 
direction  that  the  funds  shall  fall  into  the  residuary 
est^,  and  that  is  where  it  would  go  by  law  if  the 
gift  failed.  Therefore  I  have  only  to  look  at  the  will 
to  ascertain  whether  the  event  has  happened  on  which 
the  annuity  is  to  cease  and  determine.  Has  the  event 
h^pened  on  which  it  was  to  cease  ?  If  so  the  f  and 
by  law  goes  into  the  residue,  and  there  is  no  necessity 
to  resort  to  the  gift  over;  the  g^ft  having  failed,  the 
law  takes  the  fund  into  the  residue.  As  North,  J., 
said  in  In  re  Bandell:  ''If  she  had  said  that  it 
would  fall  into  and  form  part  of  her  residuary 
personal  estate,  she  would  simply  have  been  sayiog 
what  the  law  is ;  and  sayiog  that  it  shall  do  so  is 
simply  saying  what  the  law  would  do  without  such  a 
statement.  In  my  opinion  a  direction  that  in  a  par- 
ticular event  a  fand  snaU  go  in  the  way  in  which  the 
law  would  make  it  go  in  the  absence  of  such  a  direc- 
tion cannot  be  said  to  be  an  invalid  gift,  or  contrary 
to  tiie  policy  of  the  law."  It  results  from  this  that  I 
am  entitied  to  read  the  defeasance  clauses  of  the  will 
and  see  whether  they  have  taken  effect.  One  of  them 
is  that  the  bequest  of  the  annuity  shall  be  null  and 
void  if  the  funds  necessary  to  carry  on  the  school 
shall  be  raised  under  any  Act  of  Parliament.  That 
is  satisfied  to  a  certain  extent,  for  the  funds  are  now 
provided  under  the  Education  Act,  1902.  I  am  of 
opbjon  that  ti^e  g^  of  the  annuity  has  ceased  to 


take  effdct  and  that  the  fond  has  fallen  into  the 
residue. 

Solicitors,  Wigan,  Ohampemowne^  tfe  PrescotL 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  |         July  13,  1904, 
Kennedy  and  Phillimore,  JJ.)  j 

Pitch  v.  Bbrmoitosey  Guardians,  (a ) 

Lunacy — Asylum-^Chargea  for  maintenance  of  pauper 
lunatics  not  eetUed  within  the  county  or  borough  to 
which  the  asylum  belongs — Limit  of  such  charges — 
Lunacy  Act,  1890  (53  <fc  54  Vict.  c.  5),  s.  283,  sub- 
section  3. 

Section  283,  sub-section  1,  of  the  Lunacy  Act,  1890, 
provides  that  **  the  visiting  committee  shall  fix  a  weekly 
sum,  not  exceeding  fourteen  shillings,  for  the  mainten^ 
ance  and  other  expenses  of  each  pauper  lunatic  in  the 
asylum.  .  .  ."  Sub-section  d  provides  that  **  a  com- 
mittee may  fix  a  greater  weekly  sum,  not  exceeding  four- 
teen shillings,  to  be  charged  in  respect  of  pauper  lunatics 
other  than  those  sent  from  or  settled  in  a  parish  or  place 
within  the  county  or  borough  to  which  the  asylum 
belongs,^* 

Held,  that  the  visiting  committee  in  fixing  the  "  greater 
weekly  sum  "  under  sub-seetion  3  are  not  entitled  to  fix  a 
greater  weekly  sum  tlian  fourteen  shillings. 

Appeal  from  the  City  of  London  Court. 

This  action  was  brought  by  the  City  of  London 
Lunatic  Asylum  against  the  Guardians  of  the  Poor  of 
the  Parish  of  Bermondsey  to  recover  from  them  the 
sum  of  £11  15s.  in  respect  of  the  lodging  and  main- 
tenance in  the  asylum  from  the  30th  of  December, 

1903,  to  the  30th  of  March,  1904,  of  a  pauper  lunatic 
whose  legal  settlement  was  in  the  parish  of 
Bennondsey. 

The  visiting  committee  of  the  asylum,  acting  under 
the  power  conferred  by  section  283,  sub-section  1,  of 
the  Lunacy  Act,  1890,  which  provides  that  « Every 
visiting  committee  shall  fix  a  weekly  sum  not  exceed- 
ing fourteen  shillings,  for  the  expenses  of  mainten- 
ance and  other  expenses  of  each  pauper  lunatic  in  the 
asylum  .  .  •  and  such  weekly  sum  may  from  time 
to  time  be  altered,**   had  previously  to  February, 

1904,  fixed  such  weekly  sum  at  12s.  3d.  in  respect  of 
pauper  lunatics  chargeable  to  the  union  of  the  City  of 
London. 

On  the  4th  of  February,  1904,  the  vinting  com- 
mittee, acting  under  the  power  conferred  by  sub- 
section 3  of  the  above  section,  raised  the  weekly 
charge  for  the  maintenance  and  expenses  in  the 
asylum  of  pauper  lunatics  chargeable  to  unions  outside 
the  City  of  London  to  twenfp^-one  shillings,  and  they 
gave  the  defendants  notice  of  such  increase. 

Sub-section  3  provides:  "A  committee  may  fix 
a  greater  weekly  sum  not  exceeding  fourteen  shillings, 
to  be  charged  in  respeot  of  pauper  lunatics  other 
than  those  sent  from  or  settiedfin  a  parish  or  place 
within  the  county  or  borough  to  which  the  asylum 
belongs." 

The  committee,  suing  in  the  name  of  their  clerk, 
claimed  for  £11  15s.  for  lodging  and  maintenance, 
•uch  sum  being  made  up  as  follows :  Forty-five  days' 
lodging  and  maintenance  from  the  1st  of  January, 
1904,  to  the  15th  of  February  at  the  rate  of  fourteen 
shillings  per  week,  and  forty-five  days'  lodgiog  and 
maintenance  from  the  15  th  of  February  to  the  lOth 
of  lliurch  at  the  rate  of  twenty-one  shiUings  per 
week.  

(a.)  Beported  by  B  G.  Stillwklt   ^.,  Barrister- 
at-Law. 
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The  defendants  contended  that  they  were  only 
liable  at  the  rate  of  fourteen  shillings  for  the  whole 
period,  and  they  accordingly  paid  £9  into  court. 

The  asylam  proceeded  with  their  action  for  the 
balance. 

The  learned  county  court  judge  gave  judgment  for 
the  defendants. 

From  this  judgment  the  committee  now  appealed. 

' DanckwerU,  K,C.  {Neili(m  with  him),  for  the  appel- 
lants.— *'  A  greater  weekly  sum  not  exceeding  fourteen 
shillings  "  means  that  the  additional  sum  allowable 
m  respect  of  out-union  patients  over  and  above  that 
allowable  for  ia-uniou  patients  is  not  to  exceed 
fourteen  shillings  a  week.  The  total  sum  which  msy 
not  be  exceeded  is  twenty-eight  shillings. 

R,  (7.  Glen^  for  the  respondents,  was  not  called  on. 

Lord  Alvrrstonb,  L.O.J.— The  point  raised  by 
Mr.  Danckwerts  is  one  of  great  ingenuity,  but  section 
283  seems  to  me  not  to  admit  of  the  construction 
which  he  has  put  on  it.  I  was  much  impressed  with 
the  suggestion  that  this  is  a  Consolidation  Act,  and  I 
think  that  it  is  so,  and  that  the  Lunatic  Asylums  Act 
of  1853  allowed  extra  payment.  Looking  at  section 
54  of  that  Act,  where  the  words  are  *'  a  weekly  sum  to 
be  charged  for  the  lodging,  maintenance,  medicine, 
clothing,  and  care  of  each  pauper  lunatic  confined  in 
such  asylum,"  and  looking  at  the  words  *'  a  greater 
weekly  sum "  In  sub-section  3  of  section  283  of  the 
Act  of  1890, 1  am  quite  satisfied  that  in  the  earlier 
Act  the  greater  sum  was  not  an  additional  sum,  but 
was  the  total  sum  to  be  charged.  Sub-section  1  of 
section  283  says :  "  Every  visiting  committee  shall  fix 
a  weekly  sum  not  exoeedmg  fourteen  shillings,  for  the 
expenses  of  maintanance  and  other  expenses  for  each 
pauper  lunatic  in  the  asylum."  Mr.  Danckwerts  has 
said  that  the  Act  dropped  out  the  word  *'  lodging  " 
because  there  are  expressions  and  sections  in  the 
Act  showing  that  the  provision  of  houses  or 
asylums  is  to  be  dealt  with  and  defrayed  and 
met  in  a  dififereiit  way.  I  do  not  myself  think 
that  was  the  intention.  I  think  it  was  intended 
to  introduce  the  words  ''maintenance  and  other 
expenses'*  as  a  compendious  form  for  the  words 
'*  lodging,  maintenance,  medicine,  clothing,  and 
care."  Sub-section  2  says:  "If  fourteen  shimngs  a 
week  is  found  insufficient  for  the  purposes  aforesaid, 
the  looal  authority  to  whom  the  aiylum  belongs  may 
by  order "  increase  it.  Now,  my  view  of  sub-sec- 
tion 3  is  that  it  gives  a  t)Ow«^r  to  the  committee  not 
to  increase  the  fourteen  shillingf,  but  in  some  cises  to 
fix  a  greater  weekly  sum  not  exceeding  fourteen 
shillings.  Does  that  refer  to  the  expenses  of  main- 
tenance and  other  expenses  of  the  pauper  lun&tics,  or 
does  it  refer  to  an  additional  charge  to  be  made  ia 
respect  of  out-union  pauper  lunatics.  It  would  have 
been  perfectly  competent  for  the  Legislature  to  have 
said  that  the  committee  may  charge  in  respect  of 
lunatics  from  other  places  any  sum  not  exceeding 
what  they  thought  fit  to  provide,  but  it  seems  to  me 
that  the  words  "  a  committee  may  fix  a  greater 
weekly  sum  "  refer  to  the  same  weekly  sum  as  is 
mentioned  in  sub-section  1,  and  that  it  would 
not  be  in  acoDrdance  with  the  proper  construction 
of  the  language  to  treat  it  as  being  an  additional  sum. 
I  think  it  is  intended  to  meet  the  case  which  is  dealt 
with  in  section  54  of  the  earlier  Act— namely, 
although  you  do  not  charge  up  to  the  maximum  in 
the  case  of  your  own  lunatics,  you  may  charge  more 
for  the  out-lunatics  than  your  own  lunatics  in  respect 
of  maintenance  and  other  expenses  provided  you  do 
not  exceed  fourteen  shillings.  Then  with  regard  to 
the  argument  upon  the  words  in  sub-section  4,  *'  Any 
•exoesi  created  by  the  payment  of  such  greater  weekly 


sum  may,  if  the  visiting  committee  think  fit,  be  paid 
over  to  a  building  and  repair  fund."  I  do  not  think 
those  words  advance  Mr.  Danckweorts'  argument  one 
way  or  the  other ;  if  the  committee  do  not  wish  to 
charge  more  for  the  out-lunatic  than  for  the  l^ome- 
lunatic  within  the  limit  of  fourteen  shillings  there 
will  be  no  such  excess ;  if  they  do  think  right  to  make 
a  differential  rate  and  there  is  sach  an  excess,  the 
sab-section  gives  th^m  the  power  to  apply  it  for  s 
special  purpose.  It  does  not  seem  to  me  that  that  enables 
us  to  put  a  different  construction  on  the  words  con- 
tained in  sub-section  3  than  I  have  indicated.  I  have 
come  to  the  conclusion  that  sub-section  3  was  only 
meant  to  enable. the  committee  to  differentiate  in 
respect  of  the  out-lunatic  as  compared  with  the 
home-lunatio  within  the  maximum  of  fourteen 
shillings,  and  that  it  is  not  an  entirely  new  clause 
enabling  the  committee  to  make  a  quite  new  and 
separate  and  different  charge  in  respect  of  the  out- 
lunatic.  I  therefore  come  to  the  conclusion  tha^, 
apart  from  the  order  made  under  sub-section  2,  no 
higher  charge  than  fourteen  shillings  can  be  made. 
The  appeal  must,  therefore,  be  dismissed. 

E^ENNBDT,  J. — I  am  of  the  same  opinion.  Sub- 
section 1  provides  that  the  weekly  sum  when  fixed  is 
not  fixed  unalterably,  but  is  a  weekly  sum  which  may 
from  time  to  time  l>e  altered.  The  maximum  in  that 
sub-section  being  fourteen  shillings,  it  was  considered 
that  there  might  be  a  case  in  which  that  sum  would 
be  shown  to  be  insufficient,  and  therefore  it  was 
provided  by  sub-section  2  that  the  local  anthority  to 
whom  the  asylum  belongs  might  increase  such  sum  if 
it  were  found  insufficient  for  « the  expenses  of  main- 
tenance and  other  expenses  of  each  pauper  lunatic  in 
the  asylum."  Then  comes  sub-section  3,  which,  to 
my  mind,  obviously  must  refer  to  the  greater  weekly 
sum  which  is  still  to  be  fixed  by  the  committee.  The 
committee  cannot  exceed  the  sum  of  fourteen  shillings, 
but  supposing  that  they  have  to  deal  with  pauper 
lunatics  who  do  not  come  from  or  are  "  settled  in  a 
parish  or  place  within  the  county  or  borough  to  which 
the  asylum  belongs,"  even  if  they  have,  say,  fixed 
twelve  shillings,  they  may,  if  they  please,  charge  a 
sum  not  exoe^ing  the  total  of  f oturteen  shillings ;  in 
other  words,  they  may  differentiate  between  the 
pauper  limatic  whose  charge  they  naturally  have 
owing  to  locality,  and  the  case  of  pauper  lunatics 
who  come  to  them  from  outside.  Then  I  presume  it 
might  be  said,  assuming  you  have  this  differential 
treatment,  what  are  you  going  to  do  if  you  do  not 
require  the  difference  P  Must  the  difference  be 
applied  to  what  may  be  called  purposes  of  everyday 
life,  or  may  you  apply  the  money  to  purposes  such  as 
building  and  repair  F 

Sub-section  4  says : ' '  Any  excess  created  by  the  pay- 
ment of  such  greater  weekly  sum  may" — ^not  "  must" 
— *'  if  the  visiting  committee  think  fit,  be  paid  over 
to  a  building  and  repair  f  and,  to  be  applied  by  the 
committee  to  the  altering,  repairing,  or  improving  the 
asylum."  It  may  be  that,  under  the  scheme  of  this 
Consolidation  Act,  it  might  be  said  that  this  differential 
charge  being  found  necessary  for  the  mere  purpose  of 
maintenance  was  a  charge  which  ought  not  to  bs 
made,  and  that  sub-section  4  justified  the  application 
for  tiiat  difference  to  something  which  made  it 
reasonable  and  necessary  to  have  that  difference- 
namely,  for  the  purpose  of  altering  and  improving 
the  structure  of  the  asylum  which  it  is  not  unreason- 
able to  suppose  should  be  to  some  extent  provided  for 
by  the  extra  payment  made  in  respect  of  paupers 
coming  within  the  union. 

I  thiok  the  whole  four  sub-sections  should  be  read 
as  one. 

PniLLiMORE,  J.— I  am  of  the  lame  opinion.    This 
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is  a  Coniolidation  Act,  and  sections  haye  been 
collected  from  various  other  Acts.  Sab-seotioQ  4 
substantially  reproduces  secHon  6  of  the  Lunacy  Acts 
Amendment  Act,  1862.  The  scheme  of  this  sub- 
section seems  to  me  to  be  that  the  Legislature  has 
assumed  that  pauper  lunatics  can  as  a  rule  be  main- 
tained for  something  not  exceeding  fourteen  shillings 
a  week,  and  it  says  to  the  managers  of  au  asylum,  if 
by  economy  and  good  management,  or  from  the  fact 
that  provisions  or  servants  are  cheaper  in  their  part 
of  the  country,  they  can  maintain  the  pauper  lunatics 
for  twelve  shillings  a  week,  they  may  charge  the  out- 
union  for  out-luuatics  up  to  fourteen  shillings  a  week, 
and  may  pay  the  difference  between  the  twelve  and 
the  fourteen  shillings  into  a  fund,  if  they  like,  for 
repairing  and  improving  their  building,  but  that  if,- 
for  any  reason  whatever,  they  c»nnot  keep  their 
expenmture  down  to  fourteen  shillings,  they  shall 
not  make  a  greater  charge  upon  the  out-patients 
than  they  do  upon  the  in-patients.  Then  sub-section 
2  says  that  in  an  extreme  case  where  the  fourteen 
shillings  will  not  suffice,  the  authority  may  raise  the 
standard  both  for  out-patients  and  in-patients  to  any 
sum  they  find  necessary,  and  when  such  is  the  case, 
it  is  not  considered  right,  fourteen  shillings  being  the 
maximum,  that  the  outside  uuions  should  pay  more 
than  the  actual  charges  made  for  the  in-patients. 

For  these  reasons  I  think  the  appeal  should  be  dis- 
miised. 

Appeal  dismisHd. 

Solicitor  for  the  appellants,  The  City  Solicitor, 

Solicitors  for  the  respondents,  ArkcoU,  Cockell,  dk 
Chadwick» 


fBrJ;,fi:)j  March  8.  1904. 

BosTocK  &  Co.  (Limited)  v.  Nicholson  &  Sons 
(Limited),  (a.) 

Sale  of  goods  ^Breach  of  contract — Sale  by  description — 
Implied  condition — Measure  of  damages — Arseneous 
sulphuric  acid — Sale  of  Goods  Actf  1893  (56  &  57  Vict. 
c.  71).  ss,  11,  13,  14,  sub'Sections  1,  2;  s,  53,  sub- 
sections ] ,  2,  3  ;  s.  54. 

The  defendants  contracted  to  stU  to  the  plaintiffs 
Bt  0.  F.  {sulphuric  acid)  commercially  free  from  arsenic. 
The  plaintiffs  required  the  acid  for  the  manufacture  of 
brewing  sugar.  The  plaintiffs  did  not  expressly  or  by 
implication  make  known  to  the  defendants  the  purpose  for 
which  the  acid  was  required.  The  defendants  supplied 
acid  which  contained  arsenic^  and  which  was  not  **  com- 
mercially  free  from  arsenic,''*  With  this  acid  the  plain- 
tiffs manufactured  invert  and  glucose,  which  they  sold  to 
brewers  who  used  them  in  brewing  beer.  The  beer  being 
poisonous  the  brewers  suffered  loss.  The  plaintiffs  were 
liable  to  the  brewers  for  such  loss.  The  plaintiffs  by 
using  ordinary  care  could  have  discovered  th'U  there  was 
arsenic  in  the  acid  supplied.  The  plaintiffs  claimed  as 
damages,  for  the  breach  of  the  implied  condition  thai  the 
acid  should  answer  the  description — (1)  the  amount  of  the 
breivers*  claims ;  (2)  the  price  paid  for  the  add  which 
contained  arsenic  ;  (3)  the  value  of  the  material  spoilt  by 
being  mixed  with  the  arseneous  acid  ;  and  (4)  compensa- 
tion for  the  loss  of  the  goodwill  of  the  plaintiffs*  business. 

Held,  that  the  contract  wcu  for  a  sale  by  description, 
that  there  had  been  a  breach,  and  thaC  the  only  damages 
that  ike  plaintiffs  were  entitled  to  recover  u>ere^{i)  the 
price  of  the  acid  ;  and  (2)  the  value  of  the  material  spoilt 
by  mixture  with  the  acid. 

(a.)  Reported  by  W.  T.  TuaroN,  Bs*!.,  Barri«ter- 
at-Law. 


Action  tried  in  the  Commercial  Court. 
This  was  an  action  to  recover  damages  for  fraudu- 
lent misrepresentation  and  breach  of  contract.  The 
plaintiffs  alleged  that  the  defendants  negligently  and 
wrongfully  supplied  to  the  plaintiffis  sulphuric  add  con- 
taining arsenic  and  not  made  from  brimstone,  and  not 
a  pure  commercial  acid,  in  breach  of  a  contract  to 
supply  the  plaintiffs  with  pure  acid  made  from  brim  - 
stone  and  commercially  free  from  arsenic. 

The  facts  as  found  Bruce,  J.,  were  as  follows :   The 
plaintiffs*  business  was   in  1888  carried  on  by  Mr. 
Bostock  under  the   style   of  Bostock   &  Co.    The 
defendants  seemed  to  have  cooimenced  to  supply 
Bostock  &  Co.  with  acid  in  the  year  1888.    Bostocks 
were  introduced  to  defeniiants  by  Mr.  Fred  Can*, 
who  was   a  traveller   for   the  defendants,    and  he 
described  Bostocks  to  the  defendants  as  sugar  people 
whose  works  were  at  Garstoa.    Bostock  &  Co.  carried 
on  business  at  Garston  as  sugar  refiners,  and  they 
added  to  the  business  of  the  sugar  refinery  the  manu- 
facture of  brewing  sugars.    From  1888  until  1892  the 
defendants    supplied   Messrs.   Bostock  &  Co.  with 
sulphuric  acid  of  the  strength  of  95  per  cent.,  or 
what  was  known  in  the  trade  as  D.O.Y.,  or  double  oil 
of  vitrol,  to  distinguish  it  from  80  per  cent,  acid, 
which  is  known  in  the  trade  as  B.O.Y.,  or  brown  oil 
of  vitroL  Acid  made  from  free  or  unoombined  sulphur 
did  not  contain  any  appreciable  quantity  of  arsenic,  but 
acid  made  from  pyrites  did  contain  arsenic  nnless  it 
underwent  aprocess  to  extract  from  it  arsenic  and  otiier 
impurities.    The  add  supplied  by  the  defendants  to 
Bostock  &  Co.  between  1888  and  1892  was  add  made 
from  pyrites,  and  not  from  free  sulphnr,  but  whidi 
had  undergone  a  purifying  process  to  free  it  from 
arsenic,  and  was  therefore  add  oonunerdally  free  from 
arsenic.  It  was  used  by  Bostock  &  Co.  for  the  purpose 
of  making  brewing  sugars  in  the  form  of  invert  and 
glucose.    The  defendants  never  were  informed  by 
Bostock  &  Co.  or  by  their  successors  of  the  purpose 
for  which  the  acid  was  wanted,  or  to  which  it  was 
applied,  and  the  defendants  were  not  aware  that 
Bostock  &  Co.  or  the  plaintiff  company  carried  on 
business    as    manufacturers     of     brewing    sugars. 
Whether  the  defendants  ought  in  the  circumstances  of 
the  case  to  be  fixed  with  implied  notice  of  the  pur- 
pose for  which  the  add  was  purchased  by  the  plain- 
tiffs or  their  predecessors  is  a  question  to  be  presently 
conddered.    In  1892  Bostcioks  directed  the  defendants 
to  cease  sending  thfm  the  strong  acid  D.G.V.,  and  to 
send  them  the  weaker  acid  B.G.V.    In  February, 
1895,  Mr.  Bostock  died,  and  after  his  death  a  suit  for 
the  flkdministration  of  his  estate  was  instituted  and  a 
receiver  and  manager  was  appointed,  who  carried  on 
the  business  until  March,  1895,  when  the  business 
was  sold  to  a  Mr.  Clarkson.    On  the  15th  of  July  the 
bu^ioess  was  sold  to  the  promoters  of  the  plaintiff  com- 
pany, which  was  registered  as  a  limited  company  on  the 
17th  of  July,  1896.    In  1892  letters  passed  between 
the  old  firm  of  Bostock  &  Co.  and    the    defend- 
ants.     The     defendants     wrote    on    the    9th    of 
July,    1892,     to     Messrs.    Bostock :     *'  We     have 
pleasure  in  offermg  you  80  per  cent,  sulphuric  acid  at 
528.  6d.  per  ton  made  from  brimstone,  and  47s.  6d. 
per  ton  for  ordinary  add,  less  5  per  cent  discount.*' 
And  on  the  15&h  of  July  Bostock  &  Co.    wrote: 
*' Please  send  at  once  to  our  works  a  consignment, 
usual  size,  of  your  80  per  cent,   sulphuric  add  in 
carboys.    Brimstone  at  529.  6i.  is  what  we  want." 
On  the  19th  of  September,  1892,  Bostock  &  Co.  wrote 
to  the  defendants :  **  Please  dispatch  at  once  to  our 
works  a  oondgnment  of  80  per  cent,  add  as  usual." 
Between  September,  1892,  and  May,  1896,  a  series  of 
dealings  between  the  defendants'  firm  and  the  pre- 
decessors of  the  plaintiffs  took  place  in  sulphuric  add. 
A  common  form  of  order  was  for  a  oondgnment  ol 
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add  as  utual,  and  all  this  time  the  aoid  supplied  was 
made  from  pyrites,  bat  was  oommeroially  free  from 
arseoio.  On  the  14th  of  May,  1896,  the  persona 
carrying  on  business  under  the  name  of  Bostook  & 
Co.  wrote  to  the  defendants  as  follows:  *'We  are 
continually  reoeivinff  lower  quotations  for  aoid  than 
you  charge.  After  doing  with  you  for  so  many  years, 
we  don't  want  to  change  if  you  would  keep  us  ou  as 
good  terms  as  we  can  get  elsewhere.  To-day  we  c%n 
get  equally  good  B.O.V.  6  to  10  per  cent  under 
your  net  figares."  This  letter  was  signed  "  B  :>stook 
&  Co.,  A,  M."  (the  initials  of  Air.  Messer,  who,  when 
the  company  was  first  formed,  became  the  secretary). 
In  reply,  the  defeadants  wrote :  **  Rt  price  of  acids.  — 
We  beg  to  assure  you  that  the  price  we  charge  you  ii 
a  very  low  one  for  the  quality  supplied  you;  this 
acid  is  maie  from  brlmstDu  %  and  really  a  pure  com- 
mercial acid,  but  under  the  circumstances  we  will  be 
agreeable  to  charge  future  lots  at  £2  10s.  per  ton  with 
similar  terms  and  conditions,  and  trust  to  secure  your 
continued  orders.  There  are  some  cheap  acids  now 
offering  that  are  made  from  gas  refuse  and  pyrites; 
this  for  your  guidance."  Bostock  &  Co. ,  on  the  18 th  of 
May,  1896,  wrote  to  the  defendants  as  follows :  '*  W*) 
are  in  receipt  of  your  favour  and  thank  you  for  same. 
The  offers  we  have  had  are  for  genuine  aoid  ex  brim- 
stone and  pure  by  Al  manufacturers.  Your  abate- 
ment does  not  quite  meet  their  quote ;  but  perhaps 
you  will  not  object  to  an  extra  2}  per  cent.,  especially 
since  we  purpose  paying  monthly.*'  This  letter  is 
signed  by  BostooW  &  Co.,  and  initiiJled  '*  A.  M.  "  (the 
initials  of  Mr.  Messer).  On  the  20fch  of  May  the 
defendants  wrote  to  Bostooks  as  follows :  **  Yours  of 
the  18lh  instant  which  we  hope  to  reply  to  to-morrow 
when  our  principal  is  here.'*  On  the  2l8t  of  May  the 
defendants  wrote  as  follows:  "In  further  reply  to 
your  favour  of  the  18th  we  have  consulted  our 
principal  in  reference  to  ths  extra  2^  per  cent,  dis- 
count which  you  name,  and  as  you  propose  paying 
monthly,  and  under  the  drcumstances  explained  in 
yours,  we  will  allow  you  this.'*  On  the  19th  of 
August,  1896,  two  days  after  the  registration  of  the 
limited  company,  Bostock  &  Co.  wrote  to  the 
defendants  as  folio ?rs:  ''  Please  dispatch  to-morrow 
a  full  consignment  of  sulphuric  acid  as  usual,  and 
oblige."  A  full  consignment  meant  as  many  carboys 
as  could  be  loaded  in  a  railway  truck — i.e.  fifty-three. 
On  the  Ist  of  September,  1896,  the  plaintiffs  ordered 
of  the  defendants  '*a  full  consignment  fifty-three 
carboys  sulphuric  acid  as  usual,"  and  similar  orders 
were  sent  on  the  22nd  of  September  and  on  the  6th, 
16th,  and  27th  of  October.  On  the  11th  of  Novem- 
ber, 1896,  the  directors  resolved  to  make  contracts 
for  aoid  and  other  things  for  the  whole  of  1897. 
On  the  24th  of  November,  1896,  the  plaintiffs  wrote 
to  the  defendants  as  follows:  '*We  are  inviting 
tenders  for  the  undermentionel  articles  to  be 
supplied  as  we  may  require  during  1897.  The  goods 
to  be  delivered  free  carriage  at  our  works  at 
Garston.  Terms  of  payment  Cish  monthly  less 
2^  per  cent,  discount.  We  shall  be  glad  to 
learn  your  bottom  figures  for  a  contract  on  these 
terms  for  B.O.V.  in  sdler's  carboys.**  On  the  same 
date  the  plaintiffs  wrote  to  the  Union  Add  Co.  in- 
viting tenders  for  B.O.V.  on  the  same  terms.  On 
the  24th  of  November  the  defendants  wrote  in  answer : 
<*  We  thank  you  for  yours  of  24th,  and  have  pleasure 
in  quoting  )0u  our  best  B.O.V.  quaUty  and  strength 
as  hitherto  supplied  in  seller's  carboys  delivered  as 
now  at  £2  7s.  6d.  per  ton  less  2^  per  cent,  for  cash  in 
month  following  delivery  for  contract  over  1897.'* 
On  the  26th  of  November,  1896,  the  Union  Acid  Co. 
offered  B.O.V.  at  42s.  6cl.  per  ton  less  2}  par  cent. 
On  the  9th  of  December,  1896,  the  tenders  for  1897 
were  submitted  to  the  directors,  and  the  selecti  ;n  of 


the  tenders  was  left  to  Mr.  Pooley,  who  was  appoint  ad 
managing  director  of  the  company.  On  tiie  22nd  of 
Dacember,  1896,  the  plaintiffs  wrote  to  the  defendants : 
'^  We  accept  your  offer,  please  send  us  contract  note 
per  return  and  oblige.**  On  the  same  22nd  of 
Decembar,  1896,  the  plaintiff  company  wrote  to  the 
Union  Acid  Co. :  **  We  duly  received  your  tender,  and 
beg  to  thank  you.  Unfortunately  we  h*ve  hcbd  to 
pass  you  this  time,  being  able  to  do  better  elsewhere." 
At  a  meeting  of  the  directors  of  Bostack  &  Oy. 
(Limited)  on  the  23  rd  of  December  Mr.  Pooley 
reported  that  he  had  placed  the  contract  for  the 
supply  of  B.O.V.  with  the  defendants.  Mr.  Guthrie, 
who  was  then  a  director  of  the  company,  and  after- 
wards became  chairman,  had  his  attention  directed  to 
the  case  of  the  defendants*  contract,  because  he 
observed  that  it  was  higher  than  the  tender  of  the 
Union  Acid  Go.  He  thought  perhaps  there  might 
be  some  commission  in  the  business,  and  he  wanted  an 
explanation.  An  explanation  was  given  by  Mr. 
Messer,  the  secretary  of  the  plaintiff  company,  who 
was  present.      In  consequence   of   the  explanation 

fiven  by  Mr.  Messer,  Mr.  Guthrie  confirmed  Mr. 
oo^ey's  action.  The  B.O.V.  which  the  Union  Acid 
Co.  tendered  to  supply  was  acid  unpurifi^d  from 
arsenic. 

A  contract  note  dated  the  23rd  of  December,  1896, 
was  sent  to  the  plaintiffs  signed  by  the  defendants. 
In  that  note  the  quantity  and  description  of  goods 
was  thus  described:  "AU  the  B.O.V.  buyers  may 
require  to  use  during  the  year  1897."  During  the 
year  1897  the  defendants  suppUed  the  plainti£b  with 
all  the  sulphuric  acid  they  required,  and  snch  aoid 
was  acid  made  from  pyrites  but  purified  acid,  that  is 
commercially  free  from  arsenic.  On  the  3rd  of 
November,  1897,  the  plaintiffs  wrote  to  the  defendants. 
<*  Please  quote  for  best  B.O.V.  quality  as  before." 
On  the  5th  of  November.  1897,  the  defendants  replied 
as  follows :  "  Best  B.O.V.  same  quality  as  we  are  now 
supplying  you  with  at  £2  7s.  6d.  per  ton  in  lots  of 
not  less  than  four  tons  per  consignment,  put  f.o.r. 
Garston,  for  contract  over  next  year,  2^  per  cent, 
discount  cash  monthly."  On  the  19th  of  November 
the  plaintiffs  wrote  to  the  defendants,  ''  We  accept 
your  tender  of  £2  7s.  6d.  for  all  the  acid  we  require 
during  1898."  On  the  20th  of  November  the  defend- 
ants sent  a  formal  contract  note  in  which  the  quantity 
and  description  of  goods  was  described  as  '*  All  the 
B.O.V.  buyers  may  require  to  use  during  1898." 
During  the  year  1898  the  defendants  supplied  the 
plaintiffs  with  all  the  sulphuric  add  they  required, 
and  the  aoid  so  supplied  wss  made  from  pyrites,  but 
was  purified  acid,  that  is  commercially  free  from 
arsenic.  In  the  year  1899  the  plaintiffs  did  not,  as 
in  the  previous  years,  enter  into  a  contract  with  the 
defendants  to  supply  them  with  all  ti^e  acid  they 
might  want  during  Uie  year;  but  the  dealinss 
between  them  continued.  Consignments  of  a<& 
being  sent  on  Monday  and  Tuesday  in  each  week, 
instead  of  Monday  and  Wednesday  as  before.  Occa- 
sionally the  deliveries  were  suspended  for  a  week  or 
more,  but  after  suspension  they  were  resumed,  and 
business  went  on  much  in  the  same  way  as  before, 
but  without  any  continuing  contract  On  the  20Ui 
of  July,  1899,  the  plaintiffs  wrote  to  the  defendants 
as  follows :  "The  arrangement  is  for  two  loads  each 
week,  one  on  Monday  and  one  on  Tuesday,  and  unless 
you  hear  to  the  contrary  please  keep  to  this."  On 
the  22nd  of  July,  the  defendants  wrote  in  reply, 
•*  You  may  rely  on  this  being  done."  On  the  17th  of 
January,  1900,  the  defendants  issued  a  circular,  a 
copy  of  which  was  sent  to  the  plaintiffs,  which  was 
insabstance  as  follows:  **Omng  to  the  advance  in 
the  price  of  raw  materids,  &c.,  we  have  to 
^  inform  you  that  on  and  after  the  17  th  inst.  our  prices 
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for  adds  will  be  as  below — viz.,  B.O.Y.  478.  6d.  per 
ton  net,  delivered  as  now.    We  would  stroogly  advise 
you  to  oontraot  at  this  figure  as  fuel  and  materials 
are  rapidly  advancing."    The  plaintiff  company,  on 
the  18Ui  of  January,  wrote  in  reply :  **  We  are  sorry 
to  receive  your  notice  of  advance  in  price  of  add,  but 
beg  to  say^  that  we  do  not  see  our  way  to  place  the 
contract  with  you  for  this  year's  requirements  unless 
yon  can  supply  us  at  the  preient  price— that  is,  478. 6d. 
less  2^  per  cent,  for  cash  in  a  month,  at  which  figure 
we  have  it  offered.*'     On  the  19th  of  January  the 
defendants  wrote  to  the  plaintiffs:   "Yours  of  the 
18th  inst.  to  hand,  and  the  same  shall  have  immediate 
attention  on  our  principal's  return  to-morrow."    On 
the  20th  of  January  the  defendants  wrote  to  the 
plaintifib :    *'  We   thank   you   for  your   offer,    and 
although  the  same  is  exceptionally  low  considering 
advances  in  raw  materials,  we  are  agreeable  to  con- 
tract at  last  year's  price,  before  allowing  your  orders 
to  pass  us ;  we  have,  therefore,  pleasure  in  endosing 
contract  notes,  one  of  which  we  have  signed."    The 
eodosed  contract  note,  which  bears  the  date  20th  of 
January,  1900,  described  the  quantity  and  description 
of  the  goods  as  follows :  **  All  the  B.O.Y.  buyers  m%y 
require  to  nse  during  the  year  1900."  The  defendants 
under  this  contract  supplied  to  the  plaintiffs  sulphuric 
add  made  from  pyrites,  but  purified,  and  so  com- 
mercially free  from  arsenic,  until  March,  1900,  when, 
without  any  notice  to  the  plaintiffs,  they  commenced 
to  supply  sulphturic  add  nnpurifted  and  containing 
arsenic.     The  plaintiffs  from  March  to  November, 
1900,  not  knowing  that  the  add  supplied  to  them 
contained  arsenic,  used  the  acid  so  supplied  to  them 
by  the  defendants  in  maldng  invert  and  glucose, 
which  was  supplied  by  them  to  brewers  for  making 
beer.    The  result  was  that  a  liu*ge  number  of  persons, 
who  drank  the  beer  for  the  brewing  of  which  the 
invert  and  glucose  had  been  used,  were  made  seriously 
ill,  and  some  died.    The  plaintiffs^  who  had  supplied 
invert  and  glucose  to  the  brewers,  were  unable  to 
carry  on  their  business,  and  in  this  action  they  sought 
to  he  indemnified  by  the  defendants  for  the  loss  wMch 
they  had  sustained. 

C.  A.  BuMdlt  KM.t  DanckwerUfK.C,  G.  Bhodei, 
and  T.  0.  Boger$on,  for  the  plaintiffs. 

Sir  E.  Clarke,  K.C.,  Tindal  Atkinson,  K.O., 
Montague  Lush,  K.C,  and  E.  0.  Simpson t  for  the 
defendants. 

It  was  agreed  that  the  question  of  damages,  if  any, 
should  be  argued  after  judgment  on  the  question  of 
the  defendant's  liability. 

Cur,  adv.  vul4. 

Feb.  2. — ^Bruob,  J.,  in  delivering  judgment,  found 
that  it  was  possible  to  construe  the  words  "made 
from  brimstone  and  reaUy  a  pure  commercial  add  "  as 
meaning  that  the  acid  was  free  from  arsenic  in  a 
commercial  sense  and  was  to  be  distinguished  from 
chesp  adds  not  purifi^.d. 

In  the  matter  of  fraud,  on  the  mere  construction  of 
a  letter,  deceit  ought  not  to  be  imputed  if  it  was 
posdble  to  give  the  words  an  honest  meaiiiDg.  The 
representation  contained  in  the  letters  of  1896  did 
not  amount  to  a  fraudulent  representation,  and 
d  fortiori  the  representation  contained  in  the  letters 
of  July,  1892,  was  not  fraudulent. 

The  defendants  did  not  know  of  the  purpose  for 
which  the  add  was  used  by  the  plaintiffs. 

The  defendants  never  intended  to  decdve  the 
pl%intiffs,  and  they  thought  that  they  were  acting 
within  their  light  in  supplying  unpurified  add  in 
fulfilment  of  the  contract  of  the  20th  of  January, 
1900. 

As  to  the  question  whether  the  defendants  were^ 


guilty  of  a  breach  of  contract  when  in  March,  1900, 
fiiey  b^an  to  supply  impure  B.O.Y.  in  the  place 
of  puri&d  B.O.Y.,  having  resard  to  the  deaMngs 


come  to  mean  80  per  cent,  acid  purified  free  from 
arsenic.  B.O.Y.  must  be  taken  as  intended  by 
parties  as  being  the  B.O.Y.  in  which  they  had  all 
along  dealt,  that  was  B.O.Y.  commerdally  free 
from  arsenic  There  was  a  contract  for  the  sale  of 
goods  by  description  within  section  13  of  ttie  Sale  of 
Goods  Act,  1893— namely,  a  sale  of  B.O.Y.  com- 
mercially free  from  arsenic,  and  there  was  an  implied 
condition  that  the  goods  supplied  should  correspond 
with  that  description  ;  and  when  tiie  defendants  in 
March,  1900,  delivered  B.O.Y.  whidi  was  notcom- 
merdidly  free  from  arsenic  there  was  a  breach  of  the 
implied  condition. 

The  buyer  did  not  expressly,  or  by  implicatioD, 
make  known  to  the  sdler  the  particular  purpose  for 
which  the  goods  were  required,  so  as  to  bnnff  into 
operation  sub-section  1  of  section  14  of  the  Bale  of 
Gfbods  Act. 

The  plaintiffs  could,  by  the  ezerdse  of  ordinary 
cai:e  and  due  diligence,  have  discovered  the  presence 
of  arsenic  in  the  add  before  its  use  by  them. 

C.  A.  RushU,  K.C,  Danckwerts,  K.C.^  G.  Rhodes^ 
and  T*  0,  Rogerson,  for  the  plaintiffs,  contended  that 
damages  were  recoverable  for  the  price  of  tiieadd 
spoilt,  the  value  of  the  material  spoilt  by  mixture 
with  the  add  supplied,  the  loss  of  the  goodwill  of  the 
business,  and  for  the  brewers'  claims  against  tiie 
plaintiffs  as  being  the  natural  and  direct  result  of  the 
breach. 

Sir  E.  Clarke,  KC,  Tindal  Atkinson,  K.C., 
Montague  Lush,  K,C,  and  E,  0.  Simpson,  for  the 
defendants,  contended  that  the  defendants'  whole 
possible  liability  was  the  difference  between  the  value 
of  the  add  supplied  and  the  value  of  the  add  which 
should  have  been  supplied  under  the  contract. 

The  following  authorities  were  referred  to: 
Randall  v,  Newson,  25  W.  B.  313,  (1877)  2  Q.  B.  Div. 
102;  Drummondy.  Van  Ingen,  36  W.  R.  20,  (1887) 
12  App.  Oas.  284  ;  HadUy  v.  Baxendale,  2  W.  B.  302, 
(1854)  9  Ex.  341;  Hydraulic  Engineering  Co,  v. 
McHaffie,  27  W.  B.  221,  (1878)  4  Q.  B.  D.  670;  WiUon 
V.  Dunvilh,  (1879)  6  L  B.  Ir.  210 ;  Randall  v.  Roper, 
6  W.  R.  445,  (1858)  B.  B.  &  B.  84;  HiUy,  Balls,  5 
W.  R  740,  (1857)  2  H.  &  M.  299;  Mullett  v.  Mason 
14  W.  B.  898.  (1866)  L.  R  1  0.  P.  559 ;  Dingle  v. 
Hare,  8  W.  B.  Dig.  60(1859)  7  0.  B.  N.  8.  145 ;  Smith 
V.  Orten,  24  W.  B.  142,  (1875)  1  C.  P.  D.  92 ;  Bank  of 
England  v.  Vagliano  Brothers,  39  W.  R.  657,  (1891) 
(A.  C.  107 ;  Mowbray  v.  Merryweather,  44  W.  B.  49, 
1895)  2  Q.  B.  640;  Nichol  v.  Godtz,  (1854)  10  Ex.191, 
2  W.  R.  Dig.  155;  Josling  v.  Kingsford,  11  W.  R.  377, 
(1863)  13  C.  B.  N.  8.  447 ;  Wieler  v.  Schilizzi,  4  W.  E. 
209,  (1856)  17  C.  B.  619;  Fitzgerald  v.  Leonard, 
(1893)  32  L.  R.  Ir.  675 ;  Holden  v.  Bostock,  50  W.  R. 
323,  18  T.  R.  Rep.  317 ;  Jones  v.  Padgett,  38  W.  R. 
782,  (1890)  24  Q.  B.  D.  650;  Jones  v.  Just,  16  W.  B. 
643,  (1868)  3  Q.  B.  197 ;  British  Columbia  Sawmill 
Co,  V.  Nettleship,  16  W.  R.  1046,  (1868)  L.  R.  3  C.  P. 
499;  ScoUy,  Foley,  (1899)  5  Com.  C*s.  53  ;  Agius  v. 
Great  Western  Colliery  Co.,  47  W.  R.  403,  [1899]  1  Q.  B. 
413;  Home  v.  Midland  Railway  Co.,  21  W.  R.  481, 
(1873)  L.  B.  8  0.  P.  131 ;  Gardner  y.  Gray,  4  Camp. 
144,  16  R.  R.  764 ;  Mayne  on  Damages  (7th  ej.,  1903), 
p.  10.  • 

Cur*  adv,  vuli. 

March  S.^Britcb,  J.— The  judgment  already 
delivered  found  that  there  was  a  contract  for  the  sale 
of  goods  by  description,  within  the  13  th  section  of 
the  Sale  of  Goods  Act,  1893 ;  that  is,  a  sale  of  B.O.Y. 
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commeroially  free  from  arseDio,  and  that  there  was  an 
implied  condition  that  the  goods  supplied  should 
correspond  with  that  description,  and  when  the 
defendants,  in  March,  1900,  delivered  B.O.V.  which 
was  not  commercially  free  from  arsenic  there  was  a 
breach  of  the  implied  condition.  It  was  further 
found  by  the  judgment  that  the  buyer  did  not 
expressly,  or  by  implication,  make  known  to  the 
seUer  the  patticular  purj^ose  for  which  the  good« 
were  required,  so  as  to  bring  into  operation  the  first 
sub-section  of  section  14  of  t£e  Ssle  of  Goods  Act. 

The  question  now  arises.  What  are  the  damages 
which  ^e  plaintiffs  are  entitled  to  recover  against  the 
defendants?  The  plaintiffs  claim ,  first,  the  price 
paid  for  the  acid  supplied,  which  was  not  oommer- 
didly  free  from  arsemc.  l^ey  lay  that  the  aoid  was 
worse  thttQ  useless  to  them,  and  that  the  price  paid 
for  it  was  wholly  thrown  away.  Secondly,  the 
plaintiffB  claim  the  yalue  of  the  material  used  for  the 
purpose  of  making  glucose  and  invert,  which  was 
spout  by  its  being  mixed  with  acid,  which  proved  to 
be  poisonous,  at  a  time  when  the  plaintiffs  supposed 
the  add  to  be  commercially  free  from  arsenic. 
Thirdly,  the  plaintiffiB  claim  a  large  sum  of  money  as 
compensation  for  the  goodwill  of  the  business  which 
the  plaintiffi  carried  on  as  manufacturers  of  invert 
and  glucose,  and  which  the  plaintiffs  say  has  been 
entirely  destroyed  by  the  act  of  the  dt-fendaLts  in 
snpplymg  ^em  with  poisonous  acid.  Fourthly,  the 
pliuntifiGi,  before  they  difcovered  the  poisonous 
properties  of  the  acid,  sold  to  brewers  for  the  pur- 
pose of  bdng  used  in  tiie  brewing  of  beer  invert  and 
glucose  made  from  the  poisonous  acid,  and  they  claim 
from  the  defendants  the  amount  of  damages  which  the 
brewers  are  entitled  to  recover  against  them.  In  order 
to  arrive  at  the  damages  which  the  plaintiffs  are 
entitled  to  recover,  we  must  consider  the  providons 
of  the  Sale  of  Ghoods  Act,  1893.  Section  11,  sub- 
section 1  (a),  enacts  that  where  a  contract  of  sale  is 
subject  to  any  orndition  to  be  fulfilled  by  the  seller, 
the  buyer  may  waive  the  condition,  or  may  elect  to 
treat  the  breach  of  inch  condition  as  a  brf>ach  of 
warranty.  In  the  present  case  the  plaintiffs,  the 
buyers,  accepted  the  acid  in  ignorance  that  it  did  not 
fulfil  the  condition  that  it  was  commercially  free 
from  arsenic.  Had  they  known  of  the  breach  of 
condition  they  might  have  refused  to  accept  the  goods, 
but  having  accepted  the  goods  in  ignoiance  of  the 
breadh  of  condition  I  think  the  case  is  one  to  which 
section  11,  sub-section  1  (c),  applies.  T&at  sub- 
section enacts  that  wh^re  the  property  has  passed  to 
the  buyer  the  breach  of  any  condition  to  be  fulfilled 
by  the  seller  can  only  be  treated  as  a  breach  of 
warranty  in  the  absence  of  a  special  term  to  the  con- 
trary. Section  53,  sub-section  1,  enacts  that  where  the 
buyer  is  compelleid  to  treat  any  breach  of  a  condition 
on  the  part  of  the  seller  as  a  breach  of  warranty 
the  buyer  may  (&)  maintain  an  action  for  damages 
for  breach  of  warranty.  Sub-section  2  enacts  that 
the  measure  of  damages  for  breach  of  warranty  is  the 
estimated  loss  directly  and  naturally  resulting,  in  the 
ordinary  course  of  events,  from  the  breach  of  warranty. 
The  third  sub-section  of  section  53,  which  relates 
only  to  a  breach  of  warranty  of  quality,  has,  I 
think,  n^  bearing  on  the  prestntcase.  Nichols,  Godis, 
10  Exch.  191,  and  Jo$ling  v.  Kingsford,  13  C.  B. 
N.  6.  447,  illustiate  the  disttnction  between  a  mere 
warranty  of  quality  and  a  condition  that  the  goods 
shall  corn  spoad  with  the  description.  Although  ia 
circumstances  such  as  have  happened  in  this  case  the 
buyer  is  compelled  to  treat  the  breach  of  the  condition  as 
a  breach  of  warranty,  yet,  in  point  of  fac*",  the  damages 
for  such  breach  of  warranty  are  different  from  the 
damages  which  follow  from  a  mere  breach  of 
warranty  of  quality.     The  damages  in  the  present 


case  must,  I  think,  be  determined  by  the  rule  laid 
down  in  sub-section  2,  section  53.  Before  I  proceed 
to  consider  the  meaning  and  application  of  this  sub- 
section, I  may  refer  to  f  eotion  54,  which  enacts  that 
nothing  in  this  Act  riiall  affect  the  right  of  the  buyer 
or  the  seller  to  recover  interest  or  special  damages  in 
any  case  where  by  law  interest  or  special  damages 
may  be  recoverable.  These  two  sections  seemed  to  be 
framed  upon  the  rules  laid  down  in  ffadley  v. 
Baxendah,  9  Bxch.,  p.  354 ;  the  passage  is  as  follows : 
''  Where  two  parties  have  made  a  contract  which  one 
of  them  has  broken,  the  damages  which  the  other 
ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally — i,e.,  according  to  the 
usual  course  of  things — from  such  breach  of  contract 
itself"— that  seems  to  express  the  first  rule;  the 
following  words  seem  to  express  the  second  rule : 
"  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time 
tiiey  made  the  contract  as  the  probable  result  of  the 
breach  of  it."  Now,  if  the  special  circumstances 
under  which  the  contract  was  actually  made  were 
communicated  by  the  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  resulting: 
from  the  breach  of  such  a  contract  which  they  would 
reasonably  contemplate  would  be  the  amount  of 
injury  wluch  would  ordinarily  follow  from  a  breach 
of  contract  under  these  special  circuinstanc9s  so 
known  and  communicated.  The  words  expressing 
the  first  rule  have  received  general  acceptance  in  a 
number  of  ca8f>s  that  were  decided  prior  to  the 
passing  of  the  Sale  of  Goods  Act,  1893.  The  words 
expressing  the  second  rule  have  been  subject  to  some 
criticism  in  the  case  of  the  British  Columbia  Sawmilh 
Co.  V.  Nettleahip,  and  in  other  cases ;  and  the  Legis- 
lature, in  framing  the  Sale  of  Goods  Act,  which  was 
intended  to  be  a  consolidation  Act,  seem  to  have 
adopted  the  first  rule  in  the  second  sub- section,  section 
53.  The  second  rule  the  Legislature  did  not  adopt ; 
but  by  the  provisions  of  section  54  left  at  large  the 
right  of  the  buyer  or  seller  to  recover  special  damages 
in  any  case  where  by  law  special  damages  may  be 
recoverable.  In  the  present  case  no  special  circum- 
stances were  communicated  to  the  defendants  so  as  to 
make  them  responsible  for  damages  which  would  not 
ordinal  ily  fiow  from  their  breach  of  contract.  There- 
fore it  seems  to  me  the  question  I  have  to  determine 
in  this  case  must  be  determined  by  the  rule  laid  down 
in  the  second  sub-section  of  section  53;  in  other 
words,  what  is  the  estimated  loss  directly  and 
naturally  re.>ultingin  the  ordinary  course  of  events 
from  the  breach  of  warranty.  The  rule  so  laid  down 
excludes  the  element  of  the  defendant's  knowledge ;  his 
his  liability  is  to  depend,  not  upon  the  state  of  his  mind, 
but  upon  the  facts  of  the  case.  Sulphuric  aoid  is 
used  for  a  great  variety  of  purposes;  among  other 
put  poses,  it  has  been  used  largely,  at  all  events  since 
1880,  for  the  purpose  of  making  glucose  and  invert  to 
be  used  in  brewing.  Although  the  proportion  of  acid 
thus  used  for  food  products  is  small  as  compared 
with  the  quantity  used  for  other  purposes,  yet  tbe 
use  of  the  acid  for  food  products  cannot  be  said  to 
be  other  than  a  well-recogLized  and  ordinary  use. 
Although  for  many  of  the  purposes  to  which  sulphuric 
acid  is  applied  the  presence  of  arsenic  in  the  add 
is  not  prejudicial,  yet,  of  course,  the  presence  of 
arsenic  in  acid  lenders  it  whoUy  unfit  to  be  used  in  tbe 
preparation  of  food  products ;  and  where  acid  is  pur- 
chased on  the  condition  that  it  should  be  commerciall/ 
free  from  arsenic,  and  in  reliance  upon  this  condition 
tie  purchaser  applies  acid  supplied  to  him  by  tbe 
seller  to  one  of  the  ordinary  purposes  for  which  such 
acid  is  used — i.e.,  for  the  manufacture  of  food  products 
)  —and  the  acid  supplied  contains  arsenic,  I  tiunk  that 


VoL  Lin. 


[Jan.  7, 190B.] 


THE   WEEKLY  REPORTEB. 


159 


HlOH  COITBT. 


B08T00K  &  Co.  (Limited)  v.  Nioholson  &  Sons  (Limttbd). 


High  Court. 


the  lois  oooanoned  by  rendering  uselets  the  material 
with  which  the  add  was  mixed  for  the  purpose  of 
luakiog  foodata£EiB  is  a  Iocs  directly  and  naturally 
resulting  in  the  ordinary  course  of  events  from  the 
breach  of  the  condition  or  warranty  that  the  acid 
should  be  commercially  free  from  arsenic.    It  is  very 
difficult  to  find  authorities  to  throw  light  upon  t^e 
meaning    of    the   words    "loss,"    "directly,"    and 
"  natunUly,"  "  resulting,  in  the  ordinary  course  of 
events,  from  the  breach  of  warranty,**  because,  idtliough 
there  are  a  vast  number  of  reported  cases  bearing 
upon  the  qhestion  of  damages  for  breach  of  contract, 
yet  most  of  them  have  been  determined  with  regard  to 
the  damages  supposed  to  have  been  in  contemplation 
of  the  parties;  and  although  that  matter  may  still 
form  an  important  factor  in  determining  whether 
special  damages  are  due  under  the  second  rule  in 
Hadley  y.  BaxenddU  or  under  section  54  of  the  Sale  of 
Gk>odfl  Act,  yet  it  seems  to  me  that  it  is  an  element 
that  has  no  i>lace  in  considering  the  measure  of  damages 
laid  down  in   sub-section  2   of   section    53.      The 
judgment,    however,    of   the   Court   of   Exchequer 
in  Ireland,  delivered  by  Palles,  C.6.,  in  the  case 
of     WiUon    V.    Danville^     L.    R.    Ir.    6,    p.     210, 
has,    I   think,    a   direct   bearing   upon   the  ques- 
tion.    In  that  case  the  plaintifE  purchased  from  the 
defendants,  who  were  distillers,  a  q^uantity  of  gruns 
warranted  by  the  defendants  as  being  good,  sound, 
and  merchantable,  and  as  reasonably  answering  the 
description  of  distillers*  grains.    These  grains  were 
ordinarily  used  in  feeding  cattle,  as  the  defendants 
knew,  though  the  sale   to   the   plaintiff  was   not 
expressly  made  for  that  purpose.  The  grains  delivered 
to  the  plaintiff  did  not  answer  to  the  description,  and 
they  contained  small  particles  of  lead  which  had  be- 
come accidentally  intermixed  with  the  grains  durins;  a 
fire  which  occurred  at  the  defendants*  premises,  and 
the  cattle  that  were  fed  with  the  grains  were  i>oisoned. 
It  was   held  that   the   defendimts   were   liable   in 
damages  for  the  value  of  the  cattle.    Although  in 
that  case  it  is  stated  as  a  fact  that  the  defendants 
knew  that  grains  were  ordinarily  used  in   feediog 
cattle,  the  decision  of  the  court  seems  to  have  been 
independent  of  that  fact.    The  head-note  states,  I 
think  correctly,  the  substance  of  the  decision  in  the 
following  words:   "  For  the  purpose  of  rendering  a 
defendant  responsible   for   damages    which   in  the 
ordinary  course   of   things  fiow  from  a  particular 
breach,  it  is  unnecessary  that  the  actual  breach  which 
ensued  should  have  been  within  the  contemplation 
of  the  parties."    The  Ciiief  Baron,  in  delivering  the 
judgment  of  the  court,  after  referring  to  the  argu- 
ment urged   on  behalf  of  the  defendants  th%t  the 
death  of  the  cattle  could  not  have  been  in  the  con- 
templation of  the  parties  at  the  time  of  the  contract 
as  the  probable  result,  and  suggesting  an  answer  to 
thai  argument,  proceeds  as  follows  :  "  But  for  myself, 
I  desire  to  base  my  judgment  upon  broader  grounds. 
For  the  purpose  of  rendering  a  defendant  responsible 
for  damages  which  in  the  ordinary  course  of  things 
flow  from   a   particular    breach   it  is    unnecessary 
that    the   actual  breach  of  contract  which  ensued 
should  have  been  within  the  contemplation  of  the 
parties.     ...     If  the  consequences  result  solely 
from  the  act  in  question  and  an  usual  state  of  things, 
they  are  the  ordinary  and  usual  consequences  of  that 
act,  and  the  defendants  are  liable.      I!  the  conse- 
quences flow  not  from  the  defendants*  act  alone,  or 
from  the  defendants*  act  operating  upon  an  usual 
state  of  things,  but  from  that  aot,  and  in  exceptional 
state  of   circumstances,  then  a  question   of   much 
^fficulty  (and  one  as  to  which  the  cases  are  not 
wholly  consistent)  would  arise  as  to  the  effect  on  the 
defendants'  liability  of  their  knowledge  at  the  time  of 
the   contract    of    such    exceptional   circumstances. 


Upon  the  discussion  of  this  latter  question  I  do  not 
propose  to  enter.    It  has  no  application  here.    The 
loss  of  the  cattle  did  not  arise  from  exceptional  dr- 
cumstanoes,  but  was  a  natural  result  of  the  ordinary 
use  of  the  substance  sold  to  the  plain tiff>is  grains." 
In  Cory  v.  The  Thames  Ironworks  Co,,  16  W.  E.  456, 
L.  R  3  Q.  B.,  p.  190,  Blackburn,  J.,  says  as  follows  : 
< '  I  think  it  all  comes  round  to  this :  the  measure  of 
damages  when  a  party  has  not  fulfilled  his  contract  is 
what  might  be  reasonably  expeoted  in  the  ordinary 
course  of  things  to  flow  from  the  non-fulfilment  of 
the  contract;  not  more  than  that,  but  what  might  be 
reasonably  expected  to  flow  from  the  non-fulfilment 
of  the  contract  in  the  ordinary  state  of  things  and  to 
be  the  natural  consequences  of  it.'*    In  the  present 
case   in   the   ordinary   course   of   events   the    acid 
would  be  used  for  some  purpose  it  was  used  for 
— one^  of   the   purposes  for  which   sulphuric   aoid 
is  ordinarily  used — i.e.,  the  making  of  glucose  and 
invert,  and  the  consequences  directly  ana  naturally 
resulting  from  the  use  of  acid  containing  a  virulent 
poison  such  as  arsenic  was  to  destroy  and  render  value- 
less all  the  materials  with  which  the  acid  was  mixed 
for   the   purpose   of    making   glucose  and   invert 
Randall  v.  Roper,  E.  B.  &  E.,  p.  84,  was  a  case  in 
which  the  defendant  suffered  judgment  by  default. 
The  material  facts  are  stated  in  the  declaration  which 
charged  that  the  defendant  had  sold  to  the  plaintiff 
seed  barley  warranting  it  to  be  chevalier  seed  barley, 
yet  the  seed  barley  was  not  chevalier  seed  barley, 
and  the  plaintiffs  being  com  factors,  having  purchased 
the  seed  barley  of  defendant  in  the  way  of  their  trade 
for  the  purpose  of  reselling,  did  without  having  any 
knowledge  of  the  said  breach  of  warranty  resell  a 
portion  of  the  same  to  the  persons  named  in  the 
declaration,  and  the  plaintiffs  so  resold  those  por- 
tions to  those  persons  respectively  by  warranting  the 
same  to  be  chevalier  seed  barley  when  in  fact  it  was 
not  chevalier  seed  barley,  and  those  persons  respec- 
tively, not  knowing  that  fact,  sowed  the  same  on  their 
lands  as  and  for  chevalier  seed  barley,  and  the  same, 
not  being  chevalier  seed  barley,  produced  inferior 
crops  of  an  inferior  quality  of  barley,  and  thereby 
the  purchasers  respectively  sustiined  and  incurred 
damages  by  means  and  in  consequence  of  the  plain- 
tiffs* said  breaches  of  the  said  warranties  to  them  so 
made  by  the  plaintiffs  and  by  their  sowing  the  said 
seed  on  the  faith  of  the  same  being  true,  and  the 
plaintiffs  have  become  and  are  liable  to  compensate 
and  make  good  to  them  respectively  the  damages  by 
them  so  sustained  as  aforesaid.    There  is  no  allega- 
tion in  the  declaration  that  the  defendants  at  the 
time  when  they  sold  the  barley  to  the   plaintiffs 
had  any   notice  or   knowledge   that  the  plaintiffs 
bought  the  barley   to    be    resold,    or  indeed  that 
they  had  any  notice  or  knowledge  that  the  plain- 
tiffs   were    corn  factors,  although  the    fact    that 
they  were  com  factors  is  alleged  in  the  declaration. 
It  was  held  that  in  assessing   the  damage  on  the 
execution  of  a  writ  of  inquiry  the  jury  ought  to 
mclude  the  amount  to  which  they  con»idered  the 
plaintiff  had  become  liable  to  hispurohasers  in  respect 
of  the  diffdrence  of  the  crops.    Erie,  J.,  in  delivering 
judgment,  said:  "The  warranty  is  that  the  barley 
sold  should  be  chevalier  barley;  the  natural  conse- 
quence of  the  breach  of  such  a  warranty  is  that  the 
barley  which  has  been  delivered  having  beien  sown  and 
not  being  chevalier  barley  an  inferior  crop  has  been 

g reduced.  This  damage  naturally  results  from  the 
reach  of  warranty ;  and  the  ordinary  measure  of  it 
would  be  the  difference  in  value  between  the  inferior 
crop  produced  and  that  which  would  have  been  pro- 
duced from  chevalier  barley — f.e.,  not  inconsistent 
with  Hadley  v.  Baxenddle,**  In  that  case  the  court, 
^no  doubt,  concluded  that  in  the  ordinary  course  of 
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thisgt  barle]^  sold  At  aeed  barley  would  be  «own»  and 
wbea  ■own  if  it  were  inferior  barley  tbe  direcl  artd 
natural  leault  would  be  an  inferior  crop,  aT.d  tbe  loss 
reanking  from  the  inferior  crop  ao  became  the  propter 
meaiore  of  damag^A  for  the  breaah  of  warranty «  quite 
irreipeotiTe  of  any  question  as  to  wh%t  waa  in  tbe 
contemplation  of  the  partief.  An  obieivation  raaie 
by  Lord  Htrscbell  in  tbe  case  of  Drtim^mtid  v,  [^ati 
Iftgham,  12  App.  Cas,,  p,  293,  was  relied  upoQ  by  tbe 
defeudiiBti'  oounaeL  That  waa  a  ca^e  in  which  it  wat 
bald  that  tbt^re  was  an  implied  wariauty  tbt^t  the  ^oods 
■hould  be  fit  for  nse  in  the  mauner  in  which  goods  of 
the  same  quality  and  general  oharacter  wonld  be  u^ed  ; 
in  other  words,  that  goods  deauribed  ae  ^  ooaticgs" 
should  he  fit  to  be  made  into  coats  and  other 
garmentj.  The  obaer^ation  made  by  Lord  Herscheli 
was  as  follows :  *'  It  was  nrged  for  the  appellants  by 
the  Attorney- Qeneral,  in  hia  able  argument  at  the 
bar,  that  it  would  be  nnrea«onable  to  require  that  a 
manufacturer  should  be  cognizant  of  all  tlie  purpose? 
to  which  tbe  article  he  manufactures  migbt  be 
applied,  and  that  be  fibould  be  acqudnted  with  all 
the  trades  in  whiob  it  may  he  used.  I  agree.  Where 
tbe  article  may  be  used  m  one  of  the  elements  in  a 
variety  of  other  manufacturts«  I  think  it  mi«y  be  too 
mucb  to  impute  to  the  maker  of  thia  common 
article  a  knowledge  of  the  detaik  nf  every  mana- 
fttctnre  into  which  it  may  toter  in  combination  with 
o'ber  materials.  But  no  such  question  aria-s  hero, 
There  se^'ma  nothing  unreason tible  in  expectingt  that 
the  maker  of  costings  should  know  that  tbey  are  to 
be  turned  into  coats  and  other  garm^nt^i  and  that  be 
should  further  know  what  coatinga  will  and 
what  ^Ul  not  he  capable  of  uae  for  ihis  purpose 
v\  tbe  ordinary  molhods,'*  I  have  quoted 
tbb  uhsi^rvation  of  Lotd  Herachell  baoauie  it 
was  relltid  upon  by  the  defeadanti,  but  it  aeem^  to 
me  to  have  no  bearing  upua  t^e  poiuta  preaentt^d  in 
tbe  present  i^ttse.  Tbe  question  in  Drummorid  v.  Van 
Jnghnm  waa  whether  the  defendant  who  suppiied  the 
g  K>ds  kuew  tho  pitrp^ie  for  which  they  were 
fi  quiriid.  Ho  such  question  ari^e^  io  the  present  caie. 
In  that  caae  tbe  queition  arose  whether  there  was 
animplitud  warranty  or  coudition  aa  iO  the  fiintfss  for 
a  particular  purpose  of  the  goods  s  i[»pli^d.  ^"0 
such  question  arises  under  aectii^n  I '4  of  the  SJe 
of  Gooda  Act,  1893. 

In  my  opinion  tbe  plain ti^s  are  entitled  to 
recover,  first,  the  whole  price  paid  by  them  for 
tbe  impure  acid^  because  the  acid  being  worth- 
lea  3  to  the  plaintiHs  there  wa«  an  entire  failure  of 
consideratfon,  and  by  virtue  of  seotton  ^S,  iub- section 
( I )  (a),  Sal©  of  Gooda  Act,  where  there  is  a  breach  of 
warranty  by  the  seller^  the  buyer  may  set  up  agatnat 
the  stslier  the  breach  of  warranty  in  extinction  of  the 
prices:  me  PoitUon  r.  Lttttimore,  9  B.  &  0.,  p.  259. 
Second,  the  value  of  the  goods  that  were  rendered 
uaeleaa  by  being  miat^d  with  tbe  poisonous  acid  at  a 
time  when  tbe  plaintiffs  were  ignorant  of  the  poison- 
ous charauter  of  the  add.  Ti-at,  1  think,  ia  a  loss 
directly  and  naturally  resulting  in  the  ordinary  course 
ol  events  from  the  bresich  of  warranty.  The  claim  of 
the  pLun tiffs  for  the  loss  of  tbe  goodwill  of  their  busi- 
neii  11  not,  I  Ihiuk,  rocorerable.  It  does  not  fieem  to 
me  to  be  a  loMa  directly  and  naturally  reaultang  in  the 
urdinar>  course  of  events  from  the  breach  of  warranty. 
It  did  not  arise  directly  from  the  act  of  tbe  defendant*, 
but  araae  from  the  act  of  tbe  pkiatiffii  in  selling  the 
l^oisonous  giuci^ae  and  invert  to  brewers  for  uae  in  the 
brewing  o(  beer.  The  poiionoua  glucose  and  invert 
were  not  lupplied  by  tbe  defendants  to  the  plaintiffs, 
but  were  manufflctured  by  tbe  pMntiffa  ;  the  damage 
to  their  credit  aroa©  not  directly  from  any  act  of  tbe 
defobdanti,  but  aro^ie  from  the  act  of  the  plaintiffa  in 
nju^nfactudng    glucose    and    invert    by   m<uuia   of 


polaon-iUs  acid  and  aellmg  the  gluoooa  and  invert 
HO  made  as  fit  to  be  used  in  the  brewing  of  besf. 
Id  Randail  v.  Roper  there  was  an  allegaticu 
in  the  declaration  that  tbe  plaintiffs  had  been 
and  were  by  means  of  tbe  premises  ii^jrired 
in  their  credit,  in  their  snid  trade,  and  otbet- 
wiie,  and  had  been  and  wt*re  otherwise  in  jure  5,  And 
no  doubt  in  point  of  fact  (he  Bf>lling  of  inferior  bwley 
would  tend  to  injure  tbe  credit  of  the  plaifitifi  m 
their  trflde  as  corn  factors,  yet  no  one  seems  to  hsv^ 
oolite  iided  that  the  daoiages  under  th^t  bead  wtr^ 
recoverable*.  8o  in  Fttzgtrald  v.  Leomtrd,  Irish  Lsw 
Reports,  vol.  32,  Q.  B.  D.,  1893,  p.  675,  it  was  h©M 
tbatdatnages  for  loss  of  trade  riould  ULit  be  recov«-*d. 
Further;  I  think  the  plaitit^ff-s  ara  not  entitled  to 
recover  against  the  defend  fin  ta  the  sumi  which  tbs 
brewers  to  whom  the  plaintiffs  aoM  tbe  glucose  at^d 
invert  made  from  the  poiaonous  acid  are  «*n titled  to 
recover  against  them.  I  think  the  rule  ia  oorrectly 
laid  down  in  Smith's  Leading  C*aes,  in  tbe  note  tc 
Vkars  v.  lVU<:ockA,  that  no  liabilitv  U  incurwd 
in  the  ordinary  case  of  a  separate  and  distiTict 
collateral  contract  with  a  third  person  oucommani- 
oated  to  the  original  contractor  or  wrougrloer, 
although  the  n  on -performance  of  this  o  intra  jt  may  in 
one  sense  have  resulted  fr  *m  the  original  wrongful 
act  or  breach  of  contract.  In  my  opinion  th^re  afe 
DO  flpecial  drcum stances  to  entitle  the  plaintiffs  in 
cUiiu  special  damages  under  section  54  of  the  8^e  of 
G>^dB  Act*  The  damages  therefore  will  be  ciiaftned 
to  the  two  items  I  have  mentioned— (1)  the  price  piid 
for  the  impure  add,  (2)  valu«?  of  the  g(?od«  ^piilt  hy 
being  mixed  with  ih©  impure  acid.  I  have  not  gone 
into  the  figures,  but  I  underatand  they  oan  f  aaily  bs 
agreed  upon. 

Jwlgmsnt  for  plainiiff^^ 

Solicitors    for    the    plaintiffs.    Qrundtf^    Kenhaw^ 
SatnauUt  t£~  Co. 

Solicitor*  for  the  defendAnti,  ffeldm',  MoberU,  A  £k| 
for  Sim^ion  ^  Co  ,  Leeds. 


^mm  af  lorts. 


From  C.  A.  > 
(England)*  } 


luly  7,  1901 


EoBiKao?f  Gold  Mini  no  Co.  and  OxiiaBS  v. 
Alliance  iNiURANOE  Co.  (a.) 
ItiauratiCf,    Marute  —  Policy — WartaHltj    **/ree  ffosn 
tfipttire^  mztire,  ani  dehntwfi** — Ddaintd  by/<frtiijA 
f/DVtrnmeni  before  war* 

Gvld  hunwn^  ike  prop^ty  of  a   Tramuaal  comffttAi^,  i 
mts  ii.mrtd  daring  transit/rom  tkr  minei  io  the  Vttiled  ' 
Ktngd&m  by  a  pJici^  which  cohered  the  riaki  of  **arrf*^  . 
restrainU,   and  dtrtaifitnetits  *'   if  rulf^ra*      Th^  pdu^ 
matained  Uie  folio mng  cl*ifue :    "  jVur ranted  frt^  ofl 
oijtiurft   9t}tzuret   und  dcteutiun    and    the    eonscqitfMfMi 
tlie*  eof    .     .     t     whether  before  or  fifUr  d^laratim  on 
tmr/*     mtie  in  tranmt  the  gold  mis  seized  tinder  vrdf^i 
fr*iin  the  G^vernmf^nt  of  the  Soaih   African  /i^jmUk^^ 
wUhifi  its  oton  border*  and  in  accorduHCe  with  iti  hueti  I 
ii^bild    war  wtis  impending  btit  before  the  onihrmk  <f 
h*>itihtits, 

Htld,  that  the  gohl  had  been  ieizvd  mihin  the  mtcmin^ 
of  the  warranty  f  and  thut  the  inanrvrw  t^re  not  hable. 

Dea'iwn   of  the    Court   of  Appeal  (51    IF.  H^  101, 
[1902]  2  lu  B.  46*9)  ajftrmed. 

Appeal  from  an   order    of    tbe  Oaurt  of    App^^l 
(Colluja,    M.E.,    and    Matbew    and    Ck>stifis-H«Fdy. 

(a.)  Ee^wrted  by  C.  H.  Gbafton,  Es^.,  Bftirkier* 
at'Law« 
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Ii.JJ.),  diimiiaiDic  the  jadgment  of  Phillimore,  J« :  50 
W.  B,  109,  [1901]  2  K.  B.  919. 

The  sppelhuits  were  ten  mining  oompanies  inoor- 
porated  under  the  laws  of  and  oarrying  on  busineM 
in  Uie  late  South  African  Bepublio,  and  claimed  to 
reoover  under  a  policy  for  a  loss  of  gold  com- 
mandeered by  the  Qoyemment  of  the  Bepublio  on 
the  eve  of  the  war  of  that  state  with  this  country. 

Under  the  policy  the  gold  was  insured  against 
arrests,  restraint!,  and  detainments  of  kings,  princes, 
and  people  while  in  transit  from  the  companies'  mines 
at  Johannesburg  to  the  United  Kingdom.  The  policy 
contained  the  following  exception  clause :  '*  Warranted 
free  of  capture,  seizure,  and  detention,  and  the  con- 
sequences thereof  or  any  attempt  thereat,  piracy 
excepted*  and  also  from  all  consequences  of  riot, 
qMI  commotions,  hostilities,  or  wanike  operations, 
iirhether  before  or  after  the  delaration  of  war." 

Consignmeats  of  gold  to  which  the  policy  attached 
were  on  the  2nd  and  the  9th  of  October,  1899,  seized 
in  the  Transraal  by  officers  of  the  Transvaal  Qovem- 
ment  acting  under  orders  of  the  executiye.  No 
remstance  was  offered,  and  the  war  broke  out  on  the 
lltii  of  October  of  the  same  year.  The  seizure  was 
found  by  Phillimore,  J.,  to  be  legal  according  to  the 
aw  of  the  republic. 

Lawmm  Walton,  K.C.,  and  J,  A.  Hamilton,  K.C. 
(Bigham  wi'h  them),  for  the  appellants. 

Janson  ▼.  Brief ontein  Consolidated  Mines,  51  W.  B. 
142.  [1902]  A.  0.  484;  Cory  v.  Burr,  31  W.  B.  894, 
8  A.  C  393 ;  MilUr  v.  Law  Acccident  Insurance 
Society,  51  W.  B.  420,  [1903]  1  K  B.  712,  were  cited. 

Lord  Robert  Cecil,  K.C.,  Scrutton,  K.C.,  and  T. 
Maihew,  for  the  respondents,  were  not  heard. 

Earl  of  Halsbuby,  L.G.— I  cannot  help  thinking 
that  if  this  had  been  a  question  of  some  trifling  con- 
tract that  we  were  construing,  not  involying  a  very 
enormous  sum  of  gold,  it  would  not  have  occupied  a 
day  and  a  half  to  argue  it ;  nor  do  I  think  that  the 
distinction  which  has  been  urged  from  time  to  time  on 
the  words  of  the  warranty  would  have  been  so  insisted 
upon.  I  confess  I  cannot  entertain  the  least  doubt  in 
tbe  world  tJiat  tiie  langna^  here  is  used  in  its  plain 
and  natural  senee ;  and  if  it  is  construed  in  its  plain 
and  natural  sense  I  thiDk  the  judgment  of  the  Court 
of  Appeal  is  absolutely  right. 

What  can  be  the  yalue  of  an  argument  upon  some 
teolmicidity  or  some  narrow  constraction  of  the  whole 
oontraot  between  the  parties  where  the  truth  is  that 
the  word  "  seizure  "  is  intended  to  be  used  in  a  general 
sense?  This  gold  was  seized,  taken  away,  and 
ultimately  used  by  the  Boer  Gk>yemment.  It  was 
taken.  I  do  not  care  whether  they  had  authority 
aooording  to  their  law  or  not— as  a  matter  of  fact  it 
was  taken ;  and  that  was  one  of  the  things  excluded 
from  the  losses  insured  against.  The  bargain  between 
the  parties,  put  in  plain  terms,  is :  '*  I,  the  underwriter 
will  not  be  reeponsiUe  if  this  gold  is  taken  away  and 
seised  by  any  authority  whatsoever."  That  is  the 
plain  meaning  of  tiie  bargain.  Why  am  I  to  put  any 
teohnicsl  or  narrow  construction  upon  those  words? 
That  is  the  bargain  which  the  parties  have  agreed  to. 
I  deoUne  to  go  into  the  ingenious  argument  which 
has  raised  every  Idnd  of  supposed  dutinction  that 
could  apply  to  such  a  case,  when  to  my  mind  these 
words  are  absolutely  plain.  The  words  seem  to  me  to 
take  oat  of  the  perils  insured  against  the  particular 
thing  that  has  happened.  I  decline  to  go  into  it 
further  than  this— that  this  gold  was  seized. 

Sobtie  distinctions  have  been  raised  by  counsel  for 
the  appellant  (I  congratulate  him  upon  his  ingenuity), 
but  it  seems  to  me  that  he  wants  to  divide  a  plain 


transaction  into  two  different  sets  of  proceedings  so 
that  the  first  stoppage,  detention,  or  seizure  (whatever 
word  is  used)  was  not  intended  to  be  an  absolute 
seizure,  but  only  to  keep  the  gold  in  safe  custody. 
Now  I  can  only  say,  in  the  first  pluce,  I  do  not  agree 
that  that  is  the  natural  meaning  of  the  transaction 
which  is  described.  I  think  the  Boer  Qovemment 
meant  and  intended  to  appropriate  the  gold  from  the 
first;  but  whether  that  was  their  intention  or  not, 
they  seized  it,  and  took  care  that  it  should  be  within 
their  power  and  control  if  they  tiiought  proper  to  use 
it. 

Under  these  oircumttanoes,  it  seems  to  me  that  the 
terms  of  the  warranty  clearly  apply ;  and,  that  being 
so,  I  decline  to  go  into  this  very  long  series  of 
authorities  or  into  those  ingenious  subtleties  which 
have  been  put  before  ur. 

It  appears  to  me  to  be  a  very  plain  case,  and  I 
move  your  lordships  that  this  appedl  be  dismissed 
with  costs. 

Lord  liAONAOHTSN. — I  am  of  the  same  o^nion.  I 
do  not  think  the  question  which  has  been  argued  is 
really  arguable.  If  this  is  not ''  seizure  "  within  the 
meaning  of  the  warranty  in  the  policy,  and  hideed  in 
every  possible  sense  of  which  the  word  is  capable,  I 
really  do  not  know  what ''  seizure  *'  is.  The  view  of 
the  appellants,  if  I  rightiy  apprehend  their  argument* 
seems  to  be  that  what  happened  just  fell  short  of  a 
voluntary  offering,  because  there  was,  or  ought  to 
have  been,  a  recognition  of  legal  obligations ;  that  it 
jast  lacked  the  grace  of  a  freewill  contribution  by 
patriotic  citizens  to  the  pressing  needs  of  the  country, 
and  that  there  was  no  sense  or  consciouiness  of  force 
present  to  the  minds  of  the  owners  of  the  sold  whic^ 
is  alleged  to  have  been  seized  or  those  in  whose  hands 
it  was  at  the  time ,  though,  as  the  learned  counsel 
observed,  force  lies  behind  and  is  the  ultimate  sanction 
of  every  law.  Nothing,  to  my  mind,  could  be  a 
greater  travesty  ol  the  real  facts  of  the  case.  The 
gold  was  not  given  up  by  the  owners  or  by  the 
persons  authori^  by  the  owners  to  give  it  up.  It 
was  taken  with  a  hiffh  hand  from  the  carriers  to 
whom  it  was  entrusted  for  safe  carriage,  and  diverted 
from  the  course  which  it  was  intended  to  pursue. 
That,  in  my  opinion,  was  "  seizure "  in  its  plainest 
form. 

Lord  James  of  Hereford. — I  am  of  the  same 
opinion.  It  seems  to  me  to  be  dear  upon  the  question 
of  fact  that  the  orders  given  by  the  Boer  Qovemment 
on  the  2ad  of  October,  when  carried  out,  amounted  to 
*'  seizure,"  and  therefore  came  within  the  warranty* 

Lord  LiNDLEY. — I  am  of  the  same  opinion,  and  I 
cannot  usefully  add  anything.  I  agree.  It  appears 
to  me  to  be  quite  a  plain  case. 

Order  of  the  Court  of  Appeal  affirmed,  and  appeal 
dismissed  with  costs* 

Solicitors  for  appellants.  Ingle,  Holmes,  Bons^  A 
Pott. 

Solicitors  for  respondents,  Walton,  Johnson,  Bubb^ 
<fe  Whatton. 
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dtmct  of  AyiieaU 

From  Ohao*  Diy*  ;  •»>_-    i  c    17    id 

Saundibs  v.  Nbwbold.  (a.) 

Moneu'lenderi  Act — Be^opening  traneadiona^  ffar$h 
and  unoonscwnahle — Exeeseive  interegf—Ahienee  of 
rUh — DefatiU  daute^-Be-opening  former  account- 
Relevancy  to  iransaction  Bued  on — Power  to  order  r»- 
payment— Money-lenders  Act,  1900  (63  d:  64  Vict,  c 
61).  a.  1  (1)  (2). 

A  traneaction  may  he  harsh  and  uneonscionahle  within 
tJhe  meanina  of  section  1  {\)  of  the  Money-lenders  Act, 
1900,  merely  by  reason  of  an  excessive  rate  of  interest^ 
Imt  a  rate  not  in  itself  excessive  may  become  so  through  a 
total  absence  of  risk,  especicdly  when  coupled  with  a  con- 
dition making  a  loan  immediately  repayable  on  an  instal- 
ment falling  into  arrear. 

The  power  of  the  court  under  section  1  (1)  "  to  re-open 
any  account  already  taken "  refers  only  to  an  account 
relevant  to  the  transaction  sued  on;  but  a  court  having 
jurisdiction  under  section  1  (1)  can,  under  section  1  (2), 
at  the  instance  of  the  borrower,  surety,  or  other  person 
liaile,  re-open  a  transaction  at  any  stage,  and,  if  the 
loan  Jms  been  repaid,  can,  if  necessary,  order  the  mo^iey- 
lender  to  refund. 

ThiB  was  an  appeal  by  the  plain tiffw  from  a  jndff- 
ment  of  Kekewioh,  J.  (reported  20  Times  L.  S.  620), 
reopening  transactions,  onder  the  powers  given  by 
section  1  (1)  of  the  Money-lenders  Act,  1900,  and 
directing  aooonnts  to  be  ta^en  not  only  in  respect  of 
the  loan  sued  upon,  but  also  of  a  previous  transaction 
which  had  been  entirely  dosed. 

The  action  was  commenced  in  the  King's  Bench 
Division,  under  order  14,  but  was  transferred  to  the 
Chancery  Division  in  consequence  of  administration 
proceedings  there  pending. 

The  plfuntiflii,  a  firm  of  money>-lenders,  souffht  to 
recover  from  the  defendant,  the  executor  of  H.  T. 
Alton  (who  died  the  18th  of  November,  1903),  the 
balance  due  on  a  promissory  note  for  £3,300  given  to 
the  plaintiffo  by  Alton  on  the  3rd  of  October,  1903,  in 
respect  of  a  loan  of  £2,000,  with  £1,300  interest. 
The  whole  debt  was  payable  by  monthly  instalments 
of  £276,  only  one  of  which  had  fallen  due,  and  been 
paid,  before  Alton's  death.  There  was  a  condition 
that  if  any  instalment  should  be  in  arrear  the  whole 
balance  should  immediately  become  payable.  The 
defendant  had  refused  any  further  payment  except  on 
the  footing  of  a  loan  of  £2,000,  with  10  per  cent, 
hiterest,  but  the  plaintiflb  refused  those  terms* 

There  had  been  a  previous  loan  by  the  plaintiflii  to 
Alton,  secured  by  a  promissory  note  for  £1,400  (oi 
which  £400  was  for  interest),  dated  the  6th  of  July, 
1903,  Alton  having,  on  that  occasion,  been  introduced 
to  Philip  Samuel,  a  member  of  the  plaintiff  firm,  by 
another  money-lender  named  Sagar,  with  whom 
Alton  had  already  had  dealings. 

In  September,  1903,  Alton  applied  to  Sap^  to  lend 
him  £2,000,  and  Sagar  thereupon  communicated  with 
the  plahitiffi,  with  Sie  result  that  the  loan  now  sued 
on  was  made  by  a  cheque  which  was  not  cleared  till 
the  loan  of  July  had  been  paid  off  and  the  note  for 
£1,400  returned.  Before  advancing  the  £2,000  the 
plaintiffs  obtained,  from  an  agency,  a  report  on 
Alton's  financial  position,  which  is  quoted  in  the 
judgment  of  this  court.  It  was  to  the  effect  that  he 
was  a  man  of  substantial  means,  though  somewhat 
slow  in  his  payments,  and  that  he  was  understood  to 

(a.)  Beported  by  B.  HiLL,  Esq.,  Barrister-at-Ijaw. 


be  a  large  shareholder  and  director  of  a  brewery 
company  at  Derby.  In  consequence  of  the  adion 
being  tried  without  pleadings  there  was  no  mention, 
by  counterclaim  or  otherwise,  of  the  July  loan  until 
the  trial,  nor  was  any  amplication  then  made  for 
leave  to  amend,  nor  any  pomt  made  as  to  that  loan 
being  harsh  and  unconscionable* 

As  to  the  October  loan  the  defendants  case  was 
that  Alton,  who  was  addicted  to  excessive  drinking, 
was  not,  at  the  time  of  the  transaction,  in  a  fit  state 
to  do  business,  as  must  have  been  evident  to  the 
money-lenders,  and,  further,  that  the  rate  of  interest 
was  excessive,  and  the  transaction  consequently 
harsh  and  unconscionable  within  the  meaning  oi 
section  1  (1)  of  the  Act,  and  one  that  ought  to  be 
re-opened. 

Eekewioh,  J.,  came  to  the  conclusion  that  there 
was  nothing  apparent  in  Alton's  condition  to  prevent 
the  plaintifi  from  dealing  with  him  as  a  man  capable 
of  transacting  the  business  of  a  loan.  He  thou^t  it 
impossible  to  deny  that  the  rate  of  interest  was  a  very 
severe  one,  and,  according  to  his  constructioQ  of  the 
section,  which  ^ve  a  very  large  discretion  to  the 
court,  and  in  view  of  the  case  of  in  re  il  Debtor, 
61  W.  B.  370,  [1903]  1  K.  B.  706,  there  was  no  reason 
why  the  court  should  not  consider  that  an  excessive 
rate  of  interest  by  itself  made  a  transaction  harsh  and 
unconscionable.  StiU,  he  could  not  go  so  far  in  the 
present  case.  There  were,  however,  other  circum- 
stances to  be  looked  at,  and  the  princ^>al  one  was  the 
total  absence  of  risk.  He  thought  that  the  knowledge 
possessed  by  Samuel  of  Alton's  financial  position, 
coupled  with  the  default  dause,  had  the  efliect  of 
rendering  excessive  a  rate  of  interest  which  by  itsdf 
might  not  be  so,  and  made  the  bargain  harsh  and 
unconscionable.  He  considexed  that  10  per  cent, 
would  be  sufficient  interest  under  the  circumstances, 
and  directed  accounts  to  be  taken  on  that  footing,  not 
only  in  the  transaction  sued  on,  but  in  respect  of  the 
previous  transaction  in  July. 

The  plaintiffs  appealed. 

Lawson  Walton,  K.C.,  and  Holder,  for  the plaintiffi, 
maintained  that  the  relief  given  by  section  1  (1)  was 
confined  to  the  transaction  sued  on,  and  dia  not 
extend  to  a  former  transaction  entirely  closed  so 
that  the  relation  of  lender  and  borrower  no  longer 
existed.  As  to  section  1  (2),  the  use  of  the  phnae 
"  person  liable  "  showed  that  that  sub-section  aid  not 
apply  to  a  case  where  repayment  had  been  made  in 
full,  for  in  such  a  case  no  one  was  liable.  Moreover,  the 
defendant  had  not  counterdaimed. 

P.  Ogden  Lawrence,  K,C,,  and  M,  M.  Macnaghton, 
for  the  defendant,  argued  that  the  wording  of  section 
1  (1)  showed  that  the  court  had  power  to  re-open  a 
former  account  as  well  as  the  transaction  sued  on. 
This  was  evident  from  several  of  the  expressions  used. 

Lau)Son  Walton,  K,C.,  replied. 

Thb  Oottbt  reserved  judgment,  which  was  delivered 
on  the  6th  of  December  by 

VAUOHAir  W1LLIAK8,  L.J.,  as  follows :  This  is  an 
action  brought  by  *'  P.  Saunders  "  (a  firm)  against 
James  ^Hlliam  Newbold  (the  executor  of  H.  T.  Alton, 
deceased),  defendant.  The  action,  as  appeara  from 
the  affidavit  of  Philip  Samuel,  a  putner  in  the  plain- 
tiff firm,  sworn  in  support  of  a  summons  under 
order  14,  is  for  the  sum  of  £3,026,  the  balance  of 
£3,300  the  amount  of  a  promissory  note  made  by 
Alton,  dated  the  3rd  of  October,  1903,  in  favour  of 
the  plaintiffs  or  order,  repavable  by  twelve  consecutive 
monthly  instalments  of  £276  each,  the  first  to  be 
paid  on  the  3rd  of  November,  1903,  with  a  default 
clause  whereon  default  was  made.  An  order  was 
made  on  the  summons  directing  that  the  action  be 
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Mt  down  for  trial  without  pleadingg,  the  defenduit 
to  be  entitled  to  raise  any  defenoe  at  tiie  trial  The 
dflfendaot  b^  hit  affidavit  alleged  (as  is  the  faot)  that 
the  sole  consideration  for  the  promissory  note  was  a 
nun  of  £2.000,  and  not  £3,300,  the  balance  of  £1,300 
being  charged  in  respect  of  interest,  whidi  amounts  to 
more  than  100  per  cent,  per  annum.  The  defendant's 
affidavit  further  stated  that  at  the  date  when  the 
pomiaaory  note  was  signed  Alton  was  suffering  from 
io«  of  will  power,  and  not  in  a  fit  condition,  owing 
to  intemperate  habits  of  long  standing,  to  transact 
bosiness,  and  further  stated  that  tiie  deponent  verily 
believed  that  Alton  did  not  thoroughly  understand 
and  appreciate  the  effect  of  the  transaction  in  question, 
and  that  his  condition  was  known  to  the  plaintiffi, 
and  that  they  took  nndne  advantage  of  him  having 
regard  thereto.  In  addition  to  Uie  promissory  note 
fOT  £3,300  of  the  3rd  of  October,  1903,  made  and 
given  by  Alton  in  respect  of  the  loan  transaction 
mentioned  in  the  affidavit,  there  was  another  loan 
transaction  of  the  6th  of  July,  1903,  in  respect 
of  a  loan  of  that  date  to  be  repaid  by  instel- 
ments  amountmg  to  £1,400,  secured  by  promissory 
note  for  that  amount.  Of  the  £1,400,  £400 
was  interest.  The  instalments  were  to  be  five 
monthly  payments  of  £250,  the  first  to  be  paid  on  the 
6th  of  August,  1903,  and  the  balance  of  £150  on  the 
6th  of  January,  1904,  the  entire  sum  to  become  pay- 
able forthwith  in  case  of  default.  Kekewich,  J.,  gave 
judgment  for  the  defendant,  declaring  that  all  the 
transactions  and  acts  of  the  plaintiffs  Braham  Samud 
and  Philip  Samuel  (carrying  on  business  as  money- 
lenders and  suing  under  the  registered  name  of  P. 
Saooden}  and  Alton  ought  to  be  re*opened  and  set 
aaid^,  and  that  the  ezeoutor  of  Alton  ought  to  be 
relieved  from  payment  of  any  sum  in  excess  of  the 
sums  actually  aavaneed  to  Alton,  and  interest  thereon 
at  the  rate  of  10  per  cent,  per  annum,  and  that,  if  any 
Booh  eocceaa  had  been  paid  by  Alton  or  by  the  defend- 
ant, the  plaintiffs  ought  to  repay  the  same  to  the 
defendant.  The  judgment  also  ordered  the  following 
account — ^viz.,  of  all  sums  actually  advanced  by  ^e 
plaintilEi  to  Alton,  and  of  all  sums  received  by  ttie 
plain  tiffs  from  Alton  in  respect  of  any  such  advance, 
and  that  in  taking  the  account  the  defendant  be 
charged  with  inter^  at  the  rate  of  10  per  cent,  per 
annnm  on  the  sums  from  time  to  time  owing  to  the 
plaintiffs,  and  that  the  balance  due  from  either  party 
to  the  oUier  be  satisfied.  The  judgment  ordered  the 
plaintiffii  to  pay  defendant's  costs.  Kekewich,  J., 
by  his  judgment,  says  in  effect  that,  although  "  Altcm, 
frmn  an  active,  shrewd  man  of  business,  had  fallen 
into  a  state  of  considerable  neglect  of  business  and 
tnafaili^  to  mpple  with  matters  of  business,"  and 
that  this  ccmdition  was  induced  by  excessive  drinkins, 
resulting  in  liver  disease,  yet  this  was  not  noticeabre 
to  the  ordinary  observer,  and  therefore  that  know- 
ledge of  this  state  of  things  could  not  be  attributed 
to  Philip  Samuel,  and  that  Samuel  was  justified  in 
dealing  with  Alton  as  a  man  of  ordinary  capacibr 
quite  competent  to  nesotiato  a  loan,  and  to  deal  with 
nim  aa  a  money-lender.  Kekewich,  J.,  then  goes 
on  to  point  out  that  the  rate  of  interest  was  very 
biffh  and  the  terms  severe,  since  they  included 
a  default  dause  which  made  the  whole  sum  charged 
for  principal  and  interest  payable  on  default  in 
payment  of  any  instalment.  But  he  does  not  hold 
that  this  rate  and  these  terms  alone  made  the  trans- 
action "harah  and  unconscionable"  within  the 
meaning  of  the  Act,  although  he  suggeste  that  he 
might  have  been  justified  in  so  doing.  That  upon 
wldoh  the  learned  judge  really  does  base  his  judg- 
ment is  the  absence  of  risk  which  ought  te  have  been 
present  to  the  mind  of  the  money-lender.  He  comes 
to  the  conclusion  that  the  abeenoe  of  rislf;  m^e  tbe 


rate  of  interest  excessive,  especially  when  coupled 
with  the  default  dause,  and  that  therefore  the  trans- 
action was  "harsh  and  unconsdonaUe "  within  the 
meaning  of  the  Act.    The  learned  judee,  in  coming  to 
the  conclusion  that  there  was  no  riur,  although  the 
note  was  secured  by  nothing  but  the  note  of  hand, 
relies  upon  the  report  of  Btubbs,  obtamed  by  the 
plaintiffii,  which  ran  thus :  "  He  is  regarded  as  a  man 
of  the  hiffhest  respectebility,  and  is  understood  to  be 
a  large  snareholder  and  director  in  the  firqi  of  Alton 
&  Oo.  (Limited),  brewers  of  this  town,  Derby.    He  is 
reputed  to  be  well-to-do,  but  at  times  is  inclined  to 
be  slow  in  his  paymente.    He  is,  however,  the  owner 
of  propertv,  and  is  considered  a  deurable  man  to  deal 
with  m  the  ordinary  way  of  business.    It  is  not 
thought  that  any  unreasonable  risk  would  be  incurred 
in  granting  credit  to  the  extent  named."    The  learned 
judge  also  pointe  out  that  if  the  plaintiffiB  had  chosen 
to  make  inquiries  at  Alton's  bankers  they  would  have 
discovered  that  Alton's  position  was  such  that  lenders 
for  much  larger  sums  than  £3,000  would  run  no  rides 
whatever.    The  learned  judge  condndes  thus :  "  It 
seems  to  me  impossible  with  that  before  me  to  consider 
that  Mr.  Saunders  dealt  reasonably  with  this  gentle- 
man.   He  exacted  these  very  exizeme  terms  from  a 
man  who  was  perfectly  competent  to  pay,  and  against 
whom  the  only  thing  that  any  one  sugsested  as 
regards  business  was  tfiit  he  was  mdined  to  be  slow  in 
his  payments ;  but  there  was  substance  behind,  and  a 
little  uowness  was  not  any  very  great  disadvantage. 
It  seems  to  me  that  here  I  have  a  case  of  a  money- 
lender charflnng  a  rate  of  interest  which  was  extremdy 
hiffh;  which,  if  it  is  not  'harsh  and  unconsdon- 
alue '  in  itself,  is  '  harsh  and  unconscionable '  when 
exacted  from  a  man  who  could  obtain  money  at  the 
ordinary  current  rates  from  a  banker,  or  a  man  who 
had  money  at  command.    On  these  grounds  I  think 
that  upon  my  construction  of  the  Act  I  ought  to  have 
no  hesitation  in  holding  that  the  transaction  is  '  harsh 
and  unconsdonable,'  and  ought  to  be  set  aside." 
Several  pointe  have  been  argued  before  us.    Some 
relate  to  the  transaction  of  the  3rd  of  October,  some 
to  the  transaction  of  the  6th  of  July.    We  propose,  in 
the  first  instance,  to  deal  with  the  £2,000  loan  of  the 
3rd  of  October.    The  learned  judge  has,  as  we  have 
pointed  out,  found  in  favour  of  the  plaintiffii  that  they 
wera  justified  in  dealing  with  Alton  as  a  man  of 
ordinary  capadty,  competent  to  negotiate  a  loan,  and 
has  preferred  to  base  nis  judgment,  not  merely  on 
the  &ct  of  the  interest  bemg  excessive,  but  on  iiie 
fact  that  the  absence  of  risk,  having  regard  to  facte 
as  to  the  finandal  position  of  Alton  which  Philip 
Samud  knew,  or  by  proper  inquiries  might  have 
known,  rend^ed  the  terms  of  the  loan  harsh  and 
unconscionable.    It  seeois  to  us  that  we  have  in  the 
Court  of  Appeal  had  our  attention  called  to  facte,  to 
which  the  learned  judge  does  not  expresdy  refer, 
which  confirm  his  view  as  to  the  absence  of  nsk  and 
the  amount  of  knov^ledge  of  Alton's  finandal  position 
which  ought  to  be  imputed  to  the  plaintiffls.    In  the 
first  place,  the  cash  ledger  produced  bef  oro  us  and  at 
the  mal  shows  that  Sagar  and  others  who  (whatever 
may  have  been  the  position  of  Philip  Samud)  had 
had  previous  financial  dealings  with  Alton,  shaied  in 
the  bonus  or  profit  of  £1,300  in  proportion  to  their 
contributions  towards  the  £2,000  actually  advanced 
to  Alton.    We  think  that  the  proper  inference  from 
this  is  that  bM  these  men  were  co-adventurers  in  this 
loan  transaction,  and  that  the  knowledge  of  any  of 
the  co-adventurers  ought  to  be  imputed  to  the  rest  of 
the  party.    We  know  it  is  said  that  the  plahitiffi 
made  their   advance   by   giving   their   cheque   for 
£2,000   before   getting    these    contributions,    since 
the  crossed  cheque  was  given  on  the  3rd  of  October 
s^nd   the   oontiibutions    were   not   ^ven,    and   thQ 
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diviiion  of  the  bontw  waa  not  made,  until  the  5th  of 
C>ctob«r,  and  that  the  credit  balanoe  of  the  plaintiff « 
at  theif  bank  was  aiifficient  to  meet  the  cheque  when 
given*     We  do  not  think  that  the  credit  baUnce  wa^ 
sufficient,  but,  even  aaauming  it  waa,  it  h  impoaftible 
to  suppose  that  the  arrangement  for  contrihtitioo    to 
the  loan  fund  and  the  sharing  of  the  bonua    was  not 
made  before  the  5th  of  October,  and  probably  it  was 
made  before  the  3rd.     None  of  the  contributore  were 
called  ae  witneeses,  although  «ome  of  them  were  in 
oourtp  and  muat  have  heard  Philip  Saxiiners   evidenca 
and  appreciited  the  importance  of  the  aequenoe  of 
events  as  stated  by  him.     Moreover,  Philip   Samuel 
knew  that  Sagar  wai  the  agent  of  Alton  to  oonae  and 
aik  for  the  loan  and  carry  back  to  Alton  the  terms 
upon  which  it  would  be  made.     He  knewi  moreovar* 
that  Bagar  was  receiving  commission  from  Alton  for 
obtaining  the  loan,  although  he  might  not  know  the 
exact  amount,    and,    knowing  this,    Philip   Samuel 
agreed  to  allow,  and  with  the  concurrence  of  bis  co- 
adventurers  did  allow,  Sagar  £57  10 j.  commission  for 
introduoiug    the   Alton    £2,000  loan    to     the     co- 
ad  venturers,  of  whom  Sftgar  was  one,     Kow,  having 
regard  to  S  agar 'a  position  and  to  his  many  financial 
transactions  with  Alton,  as  evidenoed  bf  Alton's  paaa- 
book  and  the  correspondeno©  between  Hagar  and  Alton 
between   January   and  October,    1903,   and  Sagar's 
knowledge  of  Alton's  means  to  be  inferred  from  all 
the«6  facta,  we  cannot  doubt  bat   that  the  money- 
landers  were  lolly  aware  of  the  absence  of  risk,  and 
that   the    rate    of    interest   was    excessive,    having 
regard    to     the     risk    or     absence    of     risk,     and 
that     the     terms,     having    regard    t'>    whit     the 
money-lenders  knew    of  Alton,    were    "harsh    aud 
nnconicionable,  and  wa  think  that  the  10  per  eont. 
ailowed   by  the  order  of  Kekewich,   J*^   is  amply 
sufficient.    The  oaae  of  the  loan  of  the  Cth  of  July  it 
more    difficult*     Kekowich,    J.,    has   reopened    this 
transaction,  and  has  ordered  it  to  be  included  in  the 
account.     We  cannot  accept  the  argument  of  Mr, 
Lawrence  that  the  provision  of  sub-seation  1  of  section 
1,   that  the  court  may,  in  cases  where  prooftedingfl 
are  taken  by  the  money-lender    for    the    recovery 
of    money    lent,     and    there   is  evidence  to   show 
that  the  interest  charged  in  respect  of  that  sum  is 
excessive,  and  the  transaction  {{.c.^  the  transaction  in 
respect  of  which  the  money-lender  brings  the  action) 
is  harsh   and  uncotisciouabl",  reopen   not  only  that 
transaotioo,    hut  also  reopen   any  account   alre^idy 
tikeu  between  the  same  parties,  includes  an  account 
taken  in  any  matter,  however  foreign  to  the  trans- 
ac^on  sued  on,     We  think  that  the  account  reopened 
must    be  relevant  to  the  transaction  in    respect   of 
which  the  action  is  brouKht.    The  section  seems  to 
us  intended  to  give  the  defendant  rehef  by  way   of 
defence  in  the  action  which  the  money -lender  ha9 
brought.     This  seems  to  he  rather  CDu&rmed   Chan 
otherwise  by  that  part  of  the  section  which  siys  that 
the  def fondant  may  reopen  that  transaction,  uotwich- 
standiug  any  statement  of  settlement  of  ace  aunt  or 
any  agreement  purporting  to  close  previoas  dealings 
and  to  create  a  new  ot)Lig«tiou,     gub^^ection  1  of 
iection  I  of  the  Act  seems  to  us  to  give  rebef  only  in 
respect  of  the  transaction  the  subject  o(  the  mocey- 
lender^s  action,  and  we  think  that,  as  the  power  to 
reopen  is  limited  to  that  transaction^  so  the  acLM>unt 
can  only  be  taken  in  that  transaction  or  in   same 
transaction  part  and  parcel  of  the  same,  or  which, 
even  thongh  it    may   include  new    obi  i  gat  ion  a ,  yet 
comprised  what  purported  to  be  a  close  of  thf*  deal* 
ings  in  respect  of  which  the  money-lender  is  taking 
proceed mgs.     We  should  point  out  that   Kekewiob, 
J,,  in  his  jud foment,  does  not  go  into  the  question 
whether  the  £1,400  traniaction  was  harsh  and  nn- 
(x>uscionable>    It  is  true  that  sub-section  2  provideA 


that  any  court  in  which  prooeediugs  might  be  taken 
by  a  money-leader  may,  at  the  instanoe  of  tbs 
borrower,  or  surety,  or  other  person  liable,  eterciae 
the  like  powers  as  may  bo  exercised  in  an  action  by  a 
money-lender  for  the  recovery  of  money  lent,  andthit 
in  our  judgmea  t  this  sub- section  applies  even  to  aeiie 
where  the  loan  has  been  repaid.  This  hmitation  ii  not  s 
limitation  to  eases  in  which  the  money -leader  hts  sn 
unsatisfied  cause  of  action ,  or  there  Is  some  one  Msblii 
to  he  sued  ;  the  limitation  is  only  to  a  court  in  whio^ 
proceedings  might  be  taken  by  a  money-lender  for 
recovery  of  money  lent.  Given  sucb  a  oourt—i.f, 
given  a  court  having  jurisdiction — that  court  tnsf 
exercise  at  the  instance  of  the  borrower  the  poweM 
given  by  the  iirst  sub- section,  Sucb  powers  clearly 
cover  a  power  to  order  repayment  by  the  money- 
lender, and  we  cannot  see  thai  this  power  is  in  sny 
way  excluded  by  the  word§  at  the  end  of  the  seotioo, 
*'  notwithstanding  that  tho  time  for  repayment  of  tiia 
loin,  or  anv  instalment  thereof ^  may  not  have 
arrived,"  Mr,  Hohler,  in  arguing  the  cotitrary, 
relied  very  much  on  the  word  '*  liable  "  in  sub-seetitm 
2  of  section  L  The  words  of  this  section  are :  **Tiie 
court  ,  *  ,  may,  at  the  instance  of  the  borrower, 
or  surety,  or  other  person  liable,  exercise  th«  lils 
powers  as  may  he  exercised  under  this  section,  wliere 
proceedings  are  taken  for  the  recovery  of  montv 
Imit,"  and  he  relied  als.>  upon  the  words  at  the  end  of 
this  section  as  to  the  court  entertaining  an  applicatiOT 
*'  notwithstanding  that  the  time  for  repayment  ol  i 
loan  may  not  have  arrived,"  As  to  the  forae  of  the 
word  ** liable,'^  it  s-^ems  to  us  that  **  liable*' owmot 
be  read  as  meaning  liable  in  fact.  So  to  read  it  would 
be  to  exclude  from  the  power  of  the  court  giwB 
tttidtr  sub-section  2  the  power  whicli  the  ooutt 
clearly  has  under  sub-section  1  to  order  rep*?- 
ment  by  a  money-lender.  Moreover^  one  must  attt 
forget  that  the  Money-lenders  Act,  1900,  ii  w 
amending  Act,  amplifying  the  powers  heretofort 
exercised  by  the  Court  of  Ohanoery,  and  it  m 
clear  that  the  Court  of  Chancery  did  not  allow 
the  fact  of  repayment  to  prevent  tae  r^openinsf  of  i 
transaction  entered  into  by  a  borrower  who<n  the  ooirt 
deemed  from  the  ciroumstauces  of  the  case  un%bls  to 
protect  himself.  A^  to  the  words  at  the  end  of  tlw 
sectioD,  we  thick  they  only  meau  that  the  borpcw»r 
may  obtain  relief,  not  only  when  he  is  sued,  but  bef  jre 
he  is  sued.  But,  assumiug  as  we  do  that  the  dsf«i4* 
ant,  by  taking  proper  steps,  could,  Qotwtthstnndiiif 
payment,  have  obtained  an  order  reopenuilf  m* 
transaction,  provid-^d  he  had  counterolaimed,  or  uoon 
due  notice  made  an  application  in  the  action  to  taw 
effect,  he  did  not  do  so,  N«*ither  did  he  mika  anf 
application  at  the  trial  to  amend.  The  fact  is  thattJw 
case  of  the  loan  of  the  6tb  of  July  being  ''  harsh  and 
untouscio cable  *'  was  not  made  at  the  trial,  and  toe 
jud|?meut  of  Kekewich,  J,,  does  not  deal  with  tfi# 
qu*^sKon,  and  in  these  ctrcumstances  it  is  impoiwblf 
tor  u*  to  allow  an  amKndmeut  now.  The  Order  msds 
under  order  14  is  limited  to  the  defences  of  the 
defendant.  We  think,  therefore,  that  the  jadgniM' 
ought  to  be  amended  by  striking  out  so  much  of  ttii 
refers  to  the  loan  of  £1 ,400  which  was  repaid,  but  ttu« 
should  be  without  prejudice  to  the  right  of  ta* 
deft^udant  Newbold,  as  executor  of  Alt  jn,  to  briftjgij> 
action  to  reopen  that  transaction  if  he  be  so  ftdvi*eJ. 
With  regard  ti  costf,  we  think  that  justice  ^"* 
done  by  not  disturbing  the  order  of  the  caurt  bew' 
as  to  costs,  and  giving  no  costs  of  the  appeal, 

Ajfj>mi  dumiisi^^  as  ia  the  loan  of  Oc^htr  but  a^vM 
(IS  to  that  of  Jahj, 

S^icitors,  B.  Bamd;  Fornix  Jt  CV„  for  £(idow«$  ^  ^ 
Bomt  Derby. 
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Millard  v.  Balby-with-Hbxthorpb  Urban  Distbiot  Council. 


Or.  OF  App. 


Oot.  28. 


Prom  K.  B.  Div.  j 

(Oollini,  M.B.,  and  Stirlioff  and  ' 

Mathey^,  L.JJ.)  ) 

MiLLABD  V,  Balby-with-Hbxthorpb  Urban 
Distbiot  Council,  (a.) 

Local  govemment^Private  street  works— Recovery  of 
expenses — Liability  of  owner  of  premises—Change  of 
ownership  be/ore  demand — Continuing  liability  of 
former  oumer^Public  Health  Act,  1875  (38  <fe  39 
Vict,  c  66),  ss.  160,  257. 

The  expenses  of  privcUe  street  works  executed  by  the 
urban  authority  under  section  150  of  the  Public  Health 
Act^  1875,  are  recoverable  from  the  person  who  was  owner 
of  the  premises  abutting  on  the  street  when  the  notice  was 
served  and  the  work  completed,  although  he  had  ceased 
to  be  owner  of  the  premises  before  the  expenses  were 
demanded. 

Decision  of  the  Divisional  Court  (90  L,  T.  489,  62 
W.  R.  Dig.  143)  reversed. 

Beg.  v.  Swiodon  Local  Board,  27  W.  R.  732,  (1879) 
4  Q.  B.  D,  305,  not  approved. 

Appeal  by  the  Urban  Distriot  Council  of  Balby- 
wlth-Hexthorpe  from  a  decision  of  the  Divisional 
Court  (Lord  Alverstone,  L.CJ.,  and  Wills  and 
Kennedy,  JJ.)  upon  a  case  stated  by  jostioes  of  the 
West  Bidiog  of  Yorkshire,  sitting  at  Doncaster,  before 
whom  a  complaint  had  been  preferred  by  the  appel- 
lant council  against  Mr.  Millard  under  tiie  PiU)lic 
Health  Act,  1876,  for  non-payment  of  £45,  paving 
expenses  in  respect  of  a  street  called  Carr-hill,  Balby. 

The  facts  stated  in  the  case  so  far  as  material  were 
these:  On  the  8th  of  June,  1899,  the  appellants  served 
upon  all  the  owners  (including  the  respondent)  of 
premises  fronting,  adjoining,  or  abutting  on  sndi 
parts  of  the  street  called  Carr-hiU  within  their  district 
as  required  to  be  sewered,  levelled,  &c.,  notices  in  the 
form  prescribed  by  the  Public  Health  Act,  1875. 
The  notices  were  not  complied  with  and  the  local 
authority  then  did  the  work,  which  was  completed  on 
the  4th  of  December,  1901. 

On  the  26th  of  April,  1902,  the  respondent  sold 
his  premises  in  Carr-hill  to  the  TadcasUe  Brewery 
Go.  (Limited). 

On  the  18di  of  November,  1902,  formal  notice  of 
the  apportionment  was  given  to  the  respondent,  and 
on  the  20th  of  May,  1903,  the  appellants  made  a 
formal  demand  for  payment. 

^  The  reroondent  denied  that  he  was  any  longer 
liable,  and  the  x>resent  proceedings  were  then  com- 
menced against  him  to  enforce  payment. 

The  justices  considered  that  iSie  respondent  was 
liable  and  made  an  order  against  him  for  payment,  but 
at  his  request  stated  a  case  for  tiie  opinion  of  the 
^^h  Court. 

&e  Divisional  Court  considered  that  they  were 
bound  by  the  decision  in  Reg,  v.  Swindon  New  Town 
Local  Board,  27  W.  R.  732,  (1879)  4  Q.  B.  306.  and 
with  reluctance  reversed  the  order  of  the  justices, 
but  gave  leave  to  appeal. 

The  district  council  appealed. 

Macmorran,  K,C,,  and  Joshua  Scholefield,  for  the 
appellants. — ^Tne  words  in  section  25  of  the  Act  of 
1876  expressly  make  the  expenses  a  charge  on  the 
premises  recoverable  summarily  from  the  person  who 
was  the  owner  of  the  premises  when  the  work  was 
executed  and  the  debt  accrued,  although  not 
eof<»roeable  until  after  the  apportionment  lud  been 
finally  made  and  the  money  demanded:  In  re 
Bettewwrth  and  Richer,  36  W.  B.  644,  87  Ch.  D.  636  ; 
ffomaey  Local  Board  v.  Monarch  Investment  Building 

(a,)  Reported  by  Erskinb  Rbid,  Esq.,  Barrister- 
at-Law« 


Society,  37  W.  B.  666.  22  Q.  B.  D.  149 ;  Stock  v.  Meakin, 
48  W.  B.  420,  [1900]  1  Ch.  683  ;  In  re  Allen  and 
DriscoWs  Contract,  62  W.  R.  680,  [1904]  2  Ch.  226. 
It  is  true  that  in  Reg,  v.  Swindon  New  Town  Local 
Board  Cockburu,  L.C.J.,  used  language  implying 
that  the  expenses  were  not  recoverable  summarily 
unless  the  defendimt  continued  to  be  the  owner  when 
the  demand  was  made ;  but  this  opinion  was  merely 
obiter,  as  that  case  was  decided  on  other  grounds. 

Israel  Davis, — ^Nothing  has  been  said  to  shake  the 
authority  o!  Reg,  v.  Swindon  New  Town  Local  Board, 
and  to  disregard  that  decision  would  be  to  work 
u  justice  in  many  cases,  as  sales  of  property  take 
place  upon  the  faith  of  it.  Since  that  case  waf 
decided  in  1879  it  has  never  been  questioned,  and  the 
principle  there  laid  down  has  been  repeatedly  followed. 
The  whole  scheme  of  the  Act  is  to  throw  the  burden 
of  such  payments  upon  the  property.  The  person 
who  is  the  person  enjoying  the  benefit  of  the  iiAprove- 
ment  for  the  time  b^g  is  the  person  who  ought  to  be 
called  on  to  pay.  Moreover,  if  a  man  is  to  be  liable 
after  he  has  sold  the  property,  it  might  very  well  be 
that  the  notice  of  apportionment  might  not  reach  him 
in  time  to  question  the  apportionment  under  section 
257,  or  he  might  leave  the  neighbourhood  and  never 
get  the  notice  at  all.  The  view  taken  by  the  Divisional 
Court  was  right,  because  in  order  to  make  an  owner 
liable  for  expenses  under  sections  160  and  267  of  the 
Act  of  1876,  he  must  be  owner  both  when  the  works 
were  completed  and  when  the  demand  was  made. 
Although  that  view  of  the  statute  gave  rise  to  this 
difficulty,  thst  no  one  would  be  expressly  made  liable 
under  the  statute  where  there  wss  a  change  of  owner- 
ship between  the  two  dates,  the  charge  remained  on 
the  premises,  and,  the  expenses  being  thrown  on  the 
premises,  the  owner  at  the  dftte  of  the  demand  would 
be  liable. 

Collins,  M.R.,  after  stating  the  facts,  said :  Now, 
in  those  circumstances  the  court  below  held,  foUowin^^ — 
perhaps  I  ought  not  to  say  the  decision;  but  foUowmg 
the  observations  of  the  court  in  the  case  of  Reg,  v. 
Swindon  New  Town  Local  Board,  decided  in  the  year 
1879,  and  in  deference  to  the  opinion  therein  expressed, 
though  contrary  to  their  own  opinion — that  the  re- 
spondent was  not  liable  to  pay  the  sum  apportioned 
on  him.  That  obliges  us  to  look  at  the  provisions  of 
the  Public  Health  Act,  1876,  the  statute  under  which 
this  obligation  is  imposed.  The  first  material  section 
is  section  160,  the  second  paragraph  of  which  enacts 
that  *'if  such  notice  " — ^that  is,  the  notice  to  perform 
the  work  in  the  street — *'  is  not  complied  with,  the 
urban  authority  may,  if  they  think  fit,  execute  the 
works  mentioned  or  referrea  to  therein;  and  may 
recover  in  a  summary  manner  the  expenses  incurred 
by  them  in  so  doing  from  the  owners  in  default, 
according  to  the  frontage  of  their  respective  premises, 
and  in  such  proportion  as  is  settled  by  the  surveyor  of  . 
the  urban  authority."  Now,  that  section  does  con- 
template a  default,  and  that  default  is  presumably, 
taking  the  section  alone,  a  default  in  not  doins  that 
which  he  or  they  have  been  ordered  to  do.  If  they 
think  fit  they  may  execute  the  works  mentioned  them- 
selves, and  may  recover  in  a  summary  manner  the 
expenses  incurred  hom  the  owners  in  default.  That 
default,  from  the  context,  clearly  must  mean  failure  to 
perform  the  works  they  have  been  called  upon  to 
perform.    So  much  for  the  160th  section. 

Then  we  come  to  the  267th  section,  which  introduces 
a  specific  provision  under  which  this  gentieman  isliable 
if  be  is  liable  at  all :  "  Where  any  local  authority  have 
incurred  expenses  for  the  repayment  whereof  the 
owner  of  the  premises  for  or  in  respect  of  which  the 
same  are  incurred  is  made  liable  under  this  Act  or  by 
any  agreement  with  the  local  authority,  such  expenses 
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may  be  reooyered,  together  with  mtereat  at  a  r^te  ttot 
^:eeediiig  5  per  cant,  fram  the  date  of  the  aerrica  of  a 
demand  for  the  same  until  pajment  thereof,  from  atay 
pen  on  who  h  the  owner  of  sach  prenuBes  when  the 
worka  are  completsd,  for  which  aach  expeoBeo  have 
been  incurred  and  untO  recovery  of  luch  expanses  and 
iBterest  the  aama  ahall  be  a  charge  on  the  premlaea  Id 
rwpect  of  which  they  were  incurred,"  Now,  that 
jiection  in  absolutely  nnambiguous  language  deEnes 
the  person  who  ia  liable  to  pay  thia  sum.  It  may  be 
recovered  and  ao  on  from  any  peraon  who  ia  the 
owner  of  auch  premisefl  when  the  works  are  oompleted. 
Millard  here  waa  unqneationably  the  owner  when 
the  works  were  completed,  although  he  oeaaed  to  be 
the  owner  before  the  demand  for  the  apportiDndd 
aum  waa  made*  On  the  language  of  this  aection,  if 
it  atood  alone,  there  can  be  no  doubt  whatever  that  he 
would  be  the  peraon  liable.  The  only  auggestion  of 
any  argument  to  the  contrary  is  that  the  150m  aection, 
which  I  have  rdad,  doea  contemplate  a  default,  and  it 
does  from  the  context  look  as  if  that  default  wae 
regarded  as  being  a  liability  for  payment  of  money : 
"  and  may  recover  in  a  summary  manner  the  expenaes 
incurred  by  them  from  the  owner  in  default*"  But 
that  default  ia  the  failure  to  perform  the  work,  and 
that  would  apparently  contemplate,  on  the  terms  of 
that  aeotion  standing  alone,  that  as  ^on  aa  the  owner 
had  committed  the  default  by  not  doiog  that  which 
he  had  been  ordered  to  do,  a  liability  waa  laid  on  Mm 
to  be  made  to  pay  in  a  summary  manner  those 
expenaea.  Whether  that  makes  that  person  liable  or 
not»  apparently  it  is  not  neoeasary  for  us  to  say, 
because  when  we  ooma  to  section  267  the  Unguage  of 
that  is  perfectly  clear  and  unambiguous t  since  that 
section  has  made  the  person  who  is  the  owner  when 
the  works  are  completed  liable  to  pay  the  apportioned 
sum.  Whether  or  not  an^  other  peraon  ia  liable  under 
the  other  section  does  not  arise  for  discnaaion,  and  it 
ia  not  necessary  for  us  to  decide  it. 

Now,  comii)^  to  the  authority  on  which  the  court 
below  thought  themselves  bound  to  decide  this  case 
as  they  did,  although  they  expressly  said  they  did  not 
agree  with  it^  and  that  if  the  matter  were  rei  luUijra 
they  would  not  have  arrived  at  the  same  conclusion, 
they  in  fact  felt  themselves  boundj  not  by  the 
deciiion^  but  by  the  dtda  which  they  bad  thought 
formed  really  the  ratio  decidendi  of  that  decision* 
The  cardinal  distinction  between  that  case  and  thia  is 
that  the  peTaon  who  waa  there  sought  to  be  made 
liable  waa  a  person  who  had  ceased  to  be  the  own^r 
before  the  works  weire  completed,  and  therefore  it  is 
absolutely  dear  that  he  did  not  come  within  the 
proviflion  of  section  257,  which  is  the  e  action  which 
let  a  in  the  obligation  on  the  present  respondent* 
Therefore,  the  person  who  in  the  Swindon  €a$e  waa 
sought  to  be  made  liable  waa  dearly  outside  that 
section,  and  free  from  any  liability  to  pay  impoaed  by 
it,  but  Oockbum,  L.CJ.,  said  this  r  **  I  cannot  thitik 
that  it  was  ever  intended  by  the  Legislature  that 
when  the  owner  has  parted  with  Ms  property  or 
someone  else  ia  in  the  possession  of  it,  and  therefore 
getting  the  benefit  of  the  work  done,  and  ought 
therefore  to  pay  the  expeuaea  incurred,  it  ahould  be 
competent  for  the  local  authority  to  follow  him  up 
wherever  he  may  have  gone  and  hold  him  personally 
liable*  I  think  that  defect  ia  remedied  by  the  257  tb 
section,  which  treata  owners  upon  whom  notice  waa 
originally  aerved  and  who  are  tJie  owners  at  the  time 
the  work  is  completed  and  the  expenses  demand ed^  as 
the  persons  upon  whom  the  local  board  shall  be  able 
to  oome  upon  for  expeuaea.  I  cannot  suppoae  that  it 
was  Intended  that  both  shotdd  be  liable — the  onner 
who  made  default  originally  in  not  doing  the  work, 
and  the  owner  who  is  the  person  who  has  become  the 
owner  at  the  time  the  work  is  oompleted*    What  was 


meant  was  tlda — if  the  owner  who  is  called  upon  to  do 
the  work  and  who  makes  default  io  doing  it,  con- 
tinues the  owner  at  the  time  the  work  is  eifcuted  and 
when  the  money  laid  out  upon  it  is  demanded,  tlan 
he  ia  liable  under  section  150,  but  if  in  the  meautim^ 
he  haa  ceased  to  be  owner,  he  cannot  be  said  to  b^  the 
owner  in  default  at  the  time  the  money  is  demanded 
and  when  another  has  atepped  into  hii  shoes  and 
become  the  owner/*  That,  as  has  been  pointed  out 
in  the  cotirt  below,  is  a  didnfn  properly  so-ctlled, 
inasmuch  as  it  was  not  essential  to  the  decision  of 
that  case,  because  it  was  giving  an  opinion  which 
would  cover  immunity  unless  the  person  con  tinned  to 
be  owner  up  to  the  time  of  the  execution  of  theworki 
as  is  expressly  enacted  in  the  statute,  but  up  to  tha 
demand  of  the  expenses,  aa  to  which  time  thars  ii 
no  provision  at  nil  in  the  Act,  and  therefore  it 
certainly  was  a  dictum  in  my  view,  and  not  a  dedsioa, 
Therefore  we  are  not  bound  to  give  effect  to  thit 
opinion  in  a  case  wheie  the  facts  do  not  riiae  thit 
point* 

In  this  oaae  Millard  had  not  ceased  to  he  owner 
until  after  the  cmci&l  date — the  execution  of  tie 
work— and  therefore  on  the  expreaa  terms  of  ths 
statute  he  is  liable.  We  cannot  exclude  bim  froo 
liability  by  virtue  of  a  dictum  that  was  not  necessirj 
to  the  actual  decision  of  the  case  in  which  the  penon 
sought  to  be  charged  had  ceased  to  be  owner  Defers 
the  crucial  date* 

In  my  judgment,  therefore,  wa  must  give  sff«ct  to 
what  was  really  the  view  and  intention  of  the  court 
below,  and  for  the  reasons  I  have  stated  reverse  their 
decision. 

Stirliwq,  L-J* — I  am  of  the  same  opinion.  Tke 
question  we  have  to  decide  is.  What  is  the  default 
which  ia  spoken  of  in  section  150  ?  It  appears  to  m# 
that  it  is  a  default  in  executing  the  works  which  tba 
urban  authority  have  required  to  be  done.  The  saotioo 
provides  for  ^ving  notice  to  the  owners  of  had 
adjoining  highways,  and  it  proceeds,  **  If  sach  notice 
is  not  oompued  with  '*  then  the  **  urban  autbiirity 
may  reoover  in  a  summary  manner  the  exp«wi 
incurred  by  them  in  so  doing  from  the  ownan  is 
default** — that  is,  those  owners  who  had  not  ooffl' 
plied  with  the  noticea  served  upon  them*  1^ 
learned  judges  of  the  Divisional  Court  tti ought  tbit 
they  were  constrained  to  give  effect  to  wbat  t* 
laid  down  by  Oockbum,  L.C*J.,  in  tbe  &wwfc* 
eu««,  where  the  question  to  be  decided  waa  diff«i«at 
to  that  which  we  are  now  oonsidering.  The  pence 
there  Bought  to  be  made  liable  did  not  come  withm 
section  257  at  all,  and  the  deciiion  does  not  foroi  s 
precedent  for  our  decision  in  the  present  ease.  If  ^* 
wer*^  satisfied  that  ihe  ratio  decidmdi  there  was  rigbt, 
it  might  be  right  to  follow  it,  but  not  beini;  a*ti^fld, 
I  do  not  think  that  we  are  bouud  to  give  effect  to  tbflt 
observation  of  Gockburn,  L*C*J. 

I  think,  therefore,  tfaat  this  appeal  ought  to  hi 
allowed. 

Matbibw;  L  J. — I  am  of  the  same  opinion.  I  conow 
iu  what  haa  been  said  by  my  lord  and  my  brothsr 
Stirling. 

Appeal  allowed. 

Solititors,  Spteehltf,  Mum/ord,  it  Craif ;  B^ittt 
Trustram,  ^  Co.,  for  A.  Muir  lF»7*o?i,  Sheffield. 
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From  Chan.  Div.  1        t  1    m  10 

WXRNBB  MOTOB8  rLlMITKDj  V.   A.   W.  OamAOB 

(LnaTBD}.  (a.) 

Detign — Begidration— Patent  for  $ame  aHide^AppH- 
€aUon  for  patent  be/are  registration  of  deeign^PcOents, 
<fec.  Act  (46  ik  47  Vict.  c.  67),  $$.  13,  47. 

The  grant  of  a  patent  and  the  statutory  right  of  the 
proprietor  of  a  design  are  different  in  their  legal  nature 
and  effect,  and  though  in  most  caies  it  is  difficult 
for  the  two  rights  to  co-exist,  yet  if  the  circumstances 
aUow  they  may  co-exist,  tJie  second  right  in  point  of  time 
being  sul^fect  to  the  other.  And  if  this  he  so,  the  fact 
that  they  are  hoth  vested  in  the  same  person  wiU  not 
prevent  his  enforcing  either  right. 

Decision  ofBjme,  J.,  affirmed. 

This  was  an  appeal  from  a  deotsion  of  Byrne,  J. 
(reported  [19041  1  Oh.  264,  62  W.  B.  Dig.  48). 
On  the  8th  of  November,  1901,  the  plaintiffi  applied 
for  a  patent  for  a  frame  for  motor  cycles.  The 
proYisionBl  specification  contained  no  drawings. 
On  the  18th  of  November,  1901,  the  phunti£b 
applied  for  and  obtained  registration  of  a  design 
for  motor  <^cles.  On  the  8th  of  Aogost,  1902,  &e 
plaintiffi  filed  the  complete  specification  of  the 
patent,  which  contained  a  plan  identical  with  the 
registered  design.  The  patent  was  granted  on  the 
2dcd  of  Ootobi»r,  1902,  as  of  the  date  of  the  applica- 
tion, i.e.,  the  8th  of  NoTember,  1901.  In  August, 
1902,  the  plalntifb  brought  the  present  action  for  an 
iojanction  to  restrain  the  defendants  from  applying 
for  the  purpose  of  sale  to  motor  cycles  the  plamtiff*s 
registered  design  or  any  fraudulent  or  obvious  imita- 
tion thereof. 

The  defendants  by  their  defence  contended  that  by 
registering  the  design,  as  well  as  taking  out  the 

et,  the  plaintifh  had  committed  a  fraud  on  the 
n  and  that  the  registration  was  invalid. 
Byrne,  J.,  overruled  this  objection  and  granted  an 
io junction  to  restrain  the  infrmgement. 
The  defendant  appealed. 

CHppa,  K.C.,  T.  Terrdh  -fiT.C,  and  Cfraham  for  the 
defendants.     Walter  and  Kerley,  for  the  plainti£Els. 

The  arguments  used  appear  sufficiently  from  the 
judgments. 

Vauohav  Williams,  L.  J.— This  is  an  appeal  in  an 
action  brought  for  infringement  of  a  registered  design 
for  motor  cycles  against  a  decision  of  Sie  late  Byrne, 
J.f  whereby  he  gave  jud^pent  agidnst  the  defendants, 
and  granted  an  injunction  agionst  the  defendants, 
together  with  an  a^^eed  sum  for  damages. 

The  plaintiffs  became,  by  a  registration  dated  the 
18th  of  November,  1901,  the  regirtered  proprietors  of 
a  design  for  motor  bicydes,  and  by  their  statement  of 
claim  claimed  an  injunction  to  restrain  the  defendants 
from  applying  for  the  purpose  of  sale  to  motor  ^des, 
without  licence  or  written  consent  from  the  plaintiffs, 
the  said  registered  design  or  any  obvious  imitation 
thereof,  and  from  selling  or  offering  for  ssle  such 
motorcycles  in  infringement  of  plainti£Bi'  registered 
design.  The  defendimts  denied  infringement,  and 
alleged  that  the  registration  was  invalid  for  want  of 
novelty,  and  alleged  that  the  sales  made  by  them 
before  action  had  been  made  without  knowledge  of 
the  registration  of  the  design,  and  denied  the  inten- 
tion to  do  any  wrongful  act,  and  by  the  last  dause  in 
their  defence  set  up  that  the  registration  for  the 
design  was  invalidated  becanae  a  patent  had  been 

(a.)  Beported  by  J.  I.  Sublhtg,  Esq.,  Bamster- 
at-Law. 


applied  for  on  the  8th  of  November,  1901  (i.e.,  ten 
days  before  the  registration  of  the  dedgn)  for  a  frame 
for  motor  cycles  the  same  as  that  shown  in  the  design, 
and  that  the  patent  having  been  granted  on  an 
application  made  before  the  applicttion  to  register  the 
design.  At  the  trial  the  defendants  also  contended, 
although  the  defence  was  not  pleaded,  that  the  copy- 
right of  the  plaintiff!i  had  ceased  because  the  plain- 
tiffs registered  another  design  practically  idmitical 
with  that  sued  on,  and  sold  machines  made  according 
to  the  latter  design  without  the  number  of  the  design 
on  them.  There  was  no  amendment  of  the  pleadings, 
but  Byrne,  J.,  disposes  of  this  defence  by  finding 
that  it  was  not  proved  in  fact.  Bvme,  J.,  found  that 
the  deswi  was  novel,  *'That  uie  defendants  had 
infringed,  that  the  fact  of  registration  was  unknown 
to  the  defendants  before  action,  and  that  their  acts 
until  then  were  protected  as  far  as  penalties  or  damages 
were  concerned,  but,  having  regard  to  the  subsequent 
sales  and  the  position  taken  up  by  the  def  enduits  on 
the  motion  and  subsequently,  absence  of  knowledge 
of  registration  at  the  oate  of  the  writ  did  not  protect 
defendants  as  to  such  matters  but,  that  plaintiffs  were 
entitled  to  an  injunction  and  the  agreed  damages." 

I  asree  with  all  the  findings  of  fact  by  Byrne,  J., 
and  uierefore  the  only  question  which  has  to  be 
diroosed  of  is  the  question  of  law  raised  in  the 
last  clause  of  the  defence — viz.,  is  the  registration  of 
the  design  invalidated  by  the  grant  of  the  letters 
patent?  Now,  section  13  of  the  Patent  Act,  1883, 
provides  that  every  patent  shall  be  dated  and  sealed 
as  of  the  date  of  application,  provided  that  no 
proceedings  shall  be  taken  in  respect  of  an  infring- 
ment  committed  before  tbe  publication  of  the 
complete  specification.  The  dates  in  tiie  present  case 
are — ^Dato  of  application,  the  8th  of  November,  1901. 
Oomplete  specification  left  the  8th  of  August,  1902. 
Accepted  the  23rd  of  October,  1902.  The  registration 
of  the  design  was  the  18th  of  November,  1901,  and 
therefore  after  the  date  of  application  but  before  the 
leaving  of  the  cooiplete  specification.  Now,  on 
these  dates  does  the  date  of  the  letters  invalidate  the 
registration  of  the  design  ?  It  is  said  that  it  is 
invalidated  because  the  (Srown  cannot  grant  the  sole 
right  of  manufacturing  an  artide  to  two  diffierent 
persons,  and  can  by  the  Statute  of  Ifonopoltes  only 
srantit  to  the  first  end  true  inventor.  It  is  argued 
that,  having  regard  to  the  dates  in  this  case,  the 
Orown  bad  Defore  the  da^e  of  the  registration  of  the 
design  already  granted  the  sole  ri^t  to  make  the 
artide  before  the  design  was  applied  for.  A  pur- 
chaser, it  is  said,  from  the  patentee  is  entitled  to  do 
what  he  likes  with  the  artide  he  has  bought,  and 
oug[ht  not  to  be  prevented  by  the  proprietor  of  a 
registered  design  from  so  doing.  This  contention  has 
at  first  sight  considerable  force,  but  I  think  the 
answer  is  wat  the  logical  result  of  this  argament,  if 
sound,  is  that  there  cannot  be  a  patent  and  a  design 
for  the  same  artide.  This,  I  think,  is  not  supported 
by  authority.  The  grant  of  letters  patent  and  the 
statutory  copyright  of  the  proprietor  of  the  design 
are  different  m  their  legal  nature  ai^d  effect.  There  is 
only  one  grant,  and  that  is  of  the  letters  patent,  not  of 
the  copyright.  The  copyright  only  gives  protection 
to  the  diape  and  configuration,  although  the  result  of 
sudi  protection  may  be  to  secure  important  advan- 
tages such  as  attend  mechanical  contrivances  which 
might  be  good  subject-matter  for  a  patent :  see  per 
Lwd  HerMhdl  in  Meda  Foundry  Oo.  v.  Walker  Hunter 
df  Co.,  14  App.  Gas.  660-555,  38  W.  B.  Dig.  65.  The 
fact  that  the  design  is  calculated  to  serve  some  useful 
purpose  leaves  it  open  to  every  member  of  the  public 
to  attain  the  same  end  by  using  an  artide  which 
difflors  from  it  in  shape  and  coimguration :  see  per 
,  Lord  Watson,  (Hd,,  667.    Byrne,  J.,  says  that  the 
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pftteat  right  and  the  copyriglat  may  io  exist*  I  think 
tbifl  LB  right,  bat  I  do  not  uie^ii  to  Bap  that  registra* 
tiou  of  a  d 681  go  whieh  hnppena  to  serra  meohauiual 
ndvfkntfbges  maf  uot  ai  ati  antiuips^tian  pr event  the 
graut  of  auhaequent  valid  letters  patent,  I  think  it 
might  do  io,  whether  the  applicaat  was  the  pro- 
prietor of  the  deHign  or  &  stranger.  It  ie  Buggeated 
in  thit  cat  a  that  the  grant  of  the  lettere  patent, 
having  regard  to  the  date  of  applica  lion  and  therefore 
of  sealing  prevents  the  deflign  b^ing  new  and  original 
within  tte  meaning  of  iectioa  47  of  the  Act  of  1S83, 
Naw«  in  the  case  of  a  stranger  to  the  letters  patent 
th'B  clearly  would  not  be  the  result,  dtn  it  be  the 
result  in  the  caae  of  a  patentee  who  registers  the 
design  between  the  date  of  a  provisional  tpecifica- 
tioa  without  drawiugs^  and  a  c  jmplete  specjfieation 
with  a  drawing  identical  with  the  design,  that 
he  cannot  obtain  a  atalutary  copyright  ?  I  think 
not,  ntileas  one  can  say  that  the  patentee  is  in  some 
way  estopped  frooi  asserting  the  truth  that  the  design 
at  the  date  of  the  applicatiou  to  register  Wds  new  because 
he  Bubseqaeutly  obtained  letters  patent  having  a 
Btatutory  date  prior  to  that  of  the  ap plication  to 
register  the  design.  I  have  bad  some  douht  on  this 
pomt»  but  on  the  whole  I  regret  to  say  I  cannot  iind 
an  estoppel  T  or  any  ground  for  putting  plainti^s  to 
an  eloctton  between  the  letters  patent  and  the  copy- 
right of  the  design,  beeauae  I  thick  what  has  been 
done  here  is  an  abuse  of  that  part  of  the  Act  of  1883 
relating  to  designs.  The  Legialatare  never  intended 
that  the  copyright  of  designs  should  be  used  to 
protect  monopolies,  the  subject  of  letters  patent.  For 
the  reason  I  have  given  I  think  that  the  appeal  must 
be  dismissed. 

EoMBK,  L,J,— In  molt  cases  it  will  bs  very  difficult 
lor  a  patent  rEght  in  respect  of  a  new  article,  and  the 
right  to  a  design  registered  under  the  Act  for  the  shape 
of  the  article,  to  co-exiBt,  For  example^  if  tbe  patent  ii 
first  and  tbe  patented  article  i&  published  to  the 
world,  a  design  of  that  arlicle  cannot  afterwards  be 
held  novel  so  as  to  justify  a  subaequent  application  for 
registration  under  the  Act*  If  the  design  of  the 
article  was  Erst  registered  and  published,  there  could 
not  be  a  subsequent  patent  merely  for  that  article 
without  any  substantial  alteration  ;  but  in  some 
eiroumatances  the  two  rights  may*  I  think,  oo- exist, 
aB  in  the  present  case,  where  there  is  first  the  pro- 
visional specification  and  no  publication  of  the 
patented  article  before  registration  of  tbe  design  of 
the  article  under  the  Act,  and  that  is  followed  by  the 
^nal  spectficatioD* 

Under  such  drcnmstances  I  think  the  two  rights, 
being  not  necAasarily  the  same,  may  exist  together, 
though  no  doubt  to  a  certain  extent  they  may  overlap 
and  interfere  the  one  with  the  other ;  bat  I  think  the 
difficulty  is  met  by  saying  that  the  second  right,  in 
point  of  time,  mutt  he  held  subject  to  the  first  right, 
In  the  case  of  a  patented  right,  seeing  that  the 
patfiot  dates  as  from  the  provisional  specification, 
uiat^vesriBe^  as  io  the  present  circumstances,  to  some, 
bnt,  I  think,  no  insuperable  difficnUy.  After  the  pro- 
visional specification,  and  before  the  design  was  regis ^ 
ter«d,  there  was  no  publication  of  the  patented  article. 
Take,  then,  the  case  where  there  is  an  independent 
inventor  of  the  design  ignorant  of  the  provisional 
Bpeoification,  and,  of  course,  there  being  no  publica- 
tion, wholly  ignorant  of  the  patented  article,  and  his 
design,  at  the  date  of  his  application  for  registration, 
being  novelt  he  obtains  registration  of  his  design.  It 
appears  to  me  that  in  that  o»ae  he  would  be  entitled 
to  say  that  be  had  a  good  registered  design  under  the 
Act,  and  though,  when  the  patent  was  suhs^quently 
protected  by  the  final  specification,  so  that  the 
patented  right  dates  from  the  date  of  the  provisional 


Bpeoifiostion,  the  effect  would  be  tha^.  tbe  owner  of 
tht}  registered  design  muit  take  subject  to  ths 
patentees*  rights^  But  I  cannot  see  in  sncb  a  osii 
as  i  have  stated  why  the  grant  of  the  patent^ths 
sobiequ^nt  filiog  of  the  final  specific  ition—shotd J 
destroy  the  effijct  of  the  registration  of  the  deeign, 
which,  as  I  have  pointed  out,  was,  at  the  date  of  ihe 
registration,  perfectly  good. 

It  was  suggested,  however,  that  though  two  in- 
dependent persons  might,  under  the  ciroumstanosf  I 
have  indicated,  have  independent  rights  in  the  patent 
and  the  design,  yet  the  same  person  could  not  hold 
both.  I  do  not,  on  oonsideration,  see  sufficient  leasoa 
for  so  holding.  If  two  independent  persons  oould 
hold  the  rights,  I  do  not  see  why  one  person  ibonld  not 
also  hold  bath.  Consider  the  case  of  the  patentee  who 
files  his  provisional  specification*  He  may  be  in  douht 
whether  bis  patent  will  ultimately  be  held  goo 5, 
though  he  hopes  and  believes  that  it  is  good;  hut 
he  is  perfectly  certain  at  any  rate  that,  so  far 
as  the  design  of  the  article  is  eoncerneS,  it  is  per- 
fectly novel,  and  that  he  is  entitled  to  have  that  d^sigxi 
registered^  Therefore,  after  filing  his  provisions! 
specification,  he  appliea  for  tbe  registration  of  the 
design,  and  tbe  design  is  duly  registered,  and  he 
acquires  rights  imder  that  registration.  Then  suppose 
that,  contrary  to  his  hopes,  his  patent  was  hell  bad, 
h  there  any  reason,  under  those  circumataiices,  why 
he  should  not  still  hold  thf»  rights  he  obtained  by  the 
registration  of  the  design  ?  Is  he  to  be  held  to  have 
lost  bis  right  to  the  design,  which  is  otherwise  good, 
merely  because,  under  the  circumatanoes  I  have  indi- 
cated, the  patent  is  held  bad  ?  1  think  not,  Ko 
doubt  there  may  be  difficulties  arising  about  damages 
in  a  case  where  an  infringer  of  the  patent  ie  sued  both 
by  the  patentee  for  infringing  the  patent  and  by  the 
owner  of  the  registered  design  for  Inf ringing  the 
design.  I  think  any  difficulty  that  arises  with  regard 
to  damages  in  such  a  case  will  be  adequately  dealt 
with  by  the  court  when  the  difficulty  arises.  I  have 
no  doubt  the  court,  in  such  a  ca^e,  will  sea  its  way  to 
do  subst^udal  juiitice,  and  I  think  it  will  be  borne  in 
mind  by  the  court,  in  dealing  with  such  a  case,  that  one 
of  the  two  rights  must  ot  necesiity  be  held  subject  to 
the  other,  intfr  bc,  1  think,  therefore,  that  in  tbis 
caie,  the  appeal  must  be  dismissed,  as  I  cannot  di^r 
from  the  conclusion  arrived  at  in  the  court  below  that 
there  was  good  subject  for  the  registration  of  the 
design  belonging  to  the  plaintiffs,  and  that  tbe  right 
of  the  plaintiffs,  in  respect  of  that  registered  design, 
has  been  infringed  by  the  defendants. 

Cozens -Haedt,  Ij.J.^ — This  is  an  appeal  from  a 
decision  of  Byme«  J.,  who  has  granted  an  injunction 
re«i training  the  defendants  from  infringing  a  regis- 
tered deaign* 

On  the  8di  of  November,  1901,  Meears.  Werner, 
through  whom  the  plainti^  claim,  applied  fi}r 
letters  patent  for  improvements  in  frames  for  motor 
cycles  and  other  vebides.  The  provisional  Boeciflca- 
tion  of  that  date  oontainad  no  drawing,  out  the 
essential  feature  of  the  invention  seems  to  have  been 
to  secure  a  space  or  opening  in  the  angle  formed  by 
the  lower  frame  member  and  saddle  tube  in  which 
the  engine  could  be  placed .  Ten  days  later,  that  is 
t^  say  on  the  tSth  of  November,  1901,  Messia. 
Werner  registered  the  design  in  question.  On  the 
8tli  of  August,  1902,  their  complete  specification  was 
filed,  and  it  oontainad  a  plan  identical  with  the  regis- 
tered design^  On  the  part  of  the  appellants  threi 
points  have  been  raised.  (I)  It  ia  said  that  tbe  right 
acquired  by  registration  of  the  design  on  the  18th  of 
November  is  in  some  way  lost  or  aJ^ected  by  the 
grant  of  the  letters  patent  which,  when  granted, 
bore  date  the  8  th  of  NoTember,  1901,  tnasmuoh  as 
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proteotioii  of  the  d&nga  for  five  yean  is  inoonsistent 
with  the  proteotioii  they  aoqnired  by  the  patent  for 
fourteen  years  from  an  earlier  date.  I  do  not  think 
this  argument  oan  prevail.  It  seems  to  me  that  a 
monopoly  right  was  acquired  by  registering  the 
desiga  on  the  18th  of  November,  and  that  this 
right  was  in  no  way  prejudiced  or  affected  by  the 
application  in  the  final  specification  of  this  registered 
design  to  the  patent  artide.  The  patent  is  not  for 
the  registered  design.  The  patent  may  be  used  or 
infrioged  in  many  ways  not  involving  the  use  of  the 
registered  design.  The  plaintiffs  in  this  action  do  not 
complain  of  an  infringement  of  the  patent,  but  solely 
of  an  infringement  of  the  registered  design.  (2)  In 
the  second  pace  it  is  contended  that  the  design  is  not 
a  new  or  original  design  within  the  meaniog  of  the 
Act  of  1883.  This  really  depends  m>on  a  comparison 
between  the  registered  design  and  Ohappelle's  motor 
bicycle,  a  print  of  which  was  published  in  the  Motor 
Oar  Journal  of  the  18th  of  July.  1900.  At  first  I  was 
impressed  by  the  sioiilarity  of  the  two,  but  on  con- 
sideration I  think  the  objection  ought  not  to  prevail. 
No  donbt  it  is  a  question  to  be  judged  upon  a  view  of 
the  two,  but  regard  must  be  had  to  the  fact  that  each 
represents  a  motor  cyde.  I  think  there  is  sufficient 
peculiarity  in  the  position  of  the  engine  in  the  lower 
part  of  the  plaintiff's  drawing  to  distinguish  it  from 
Ohappelle's.  I  do  not  attach  so  much  importance  to 
the  Cerent  position  of  the  cross  bar,  though  this 
cannot  be  wholly  disregarded,  ^pon  the  whole, 
I  see  no  suffident  reason  for  difraring  from  the 
dedsion  of  the  learned  judge  on  this  point.  (3)  In 
the  third  place,  it  was  contended  that  by  reason  of 
61  of  the  Act  of  1883  the  plaintiffs  were  not  entitled 
to  an  injunction,  inasmuch  as,  after  action  brought  and 
before  trial,  cydes  to  which  the  registered  design  had 
been  applied,  had  not  been  marked  with  the  prescribed 
mark  mSore  delivery  on  sale.  This  point  was  not  raised 
in  the  pleadings,  but  it  arose  on  the  cross-examina- 
tion of  the  manager  and  secretary  of  the  plaintiff 
company.  It  is  suggested  that  the  plaintiffs 
registered  a  second  design  only  colourably  differing 
mia  the  first  registered  design  and  attached  the 
second  number  omy  to  the  cydes  so  sold.  But  in 
my  opinion  the  evidence  is  not  suffident  to  prove  the 
facts  alleged.  The  second  registered  design  was  not 
put  in  evidence  in  the  court  below,  and  I  am  not 
sattsfted  that  it  differs  from  the  first  only  in  colour- 
able details.  No  proof  of  an  actual  sale  was  given, 
and  I  think  it  would  be  dang^erous  to  allow  tbe 
plaintiffs'  title,  if  otherwise  unimpeachable,  to  be 
defeated  by  means  of  evidence  so  loose  and  unsatis- 
faotorv.  In  my  opinion  this  appeal  must  be  dis- 
missea  with  costs. 

Sdidton,    Ward,  Perks,  A  McKay ;  J.  B.  &  F. 
PuTthate. 


Dec.  9. 


Atirt  CtOtttt  Of  JtlJrttd. 

Chan.  Div.     I 
Kekewich,  J. ) 

Wills  v.  Palmer,  (a.) 

Mortgage — Evidence—Fre$umption  of  death—Solicitor* s 
hooke. 

The  court  wiU  presume  t?^e  deaih  of  a  person  after 
seven  years^  aUhough  there  he  strong  evidence  to  show  that 
lAe  person  has  reason  to  keep  his  identity  concealed. 

(a.)  Reported  by  Maubiob  N.  Druoqubb,  Esq., 
Barrister-at-Law. 


A  deceased  solicitor's  books  are  evidence  if  he  charges 
himself  therein  with  receipts  on  his  client's  behalf,  as 
being  entries  against  his  interests,  whether  or  not  the 
entries  were  made  in  the  ordinary  course  of  his  business 
as  a  solicitor, 

A  third  mortgagee  in  an  action  to  enforce  his  charge, 
having  obtained  judgment,  an  inquiry  was  directed  to 
ascertain  the  date  when  the  first  mortgagee  entered  into 
possession.  The  first  mortgagee  admitted  that  he  had 
been  in  posseision  since  1892.  The  third  mortgagee 
claimed  that  the  first  mortgagee  must  account  as  from  the 
year  1881,  when  the  transferor  of  the  firat  mortgage  to  the 
present  first  mortgagee  became  entitled.  There  was 
evidence  to  show  that  the  transferor,  who  herself  took  a 
transfer  of  the  mortgage,  went  into  possession  fa  1881, 
and  the  only  evidence  to  rebut  it  was  contained  in  the 
books  of  an  absconding  solicitor,  who  had  not  been  heard 
of  since  1896.  The  books  were  in  the  possession  of  the 
official  receiver,  the  said  solicitor  being  a  bankrupt. 

Held,  that  the  books  were  admissible  evidence,  inasmuch 
as  the  entries,  which  it  was  sought  to  give  in  evidence, 
were  against  the  interest  of  the  solicitor,  whose  death  must 
be  presumed.  . 

Adjourned  summons. 

By  an  indeoture  dated  the  20th  of  June,  1881,  a 
first  mortgage  of  certain  premises  was  transferred  to 
one  Martha  Olley  to  secure  the  repayment  of  the  sum 
of  £400. 

Subsequently  the  aforesaid  premises  were  mort- 
gaged at  various  dates  between  the  years  1889  and 
1899  to  secure  various  sums  of  money  to  Frederick 
Danby  Palmer,  one  of  the  defendants  in  this  action, 
the  other  defendant  being  John  Palmer,  the  mort- 
gagor. 

By  an  indenture  of  mortgage  dated  the  17th  of 
March,  1893,  the  aforesaid  premises  were  mortgaged 
to  George  Wills,  the  plaintiff,  due  notice  having  been 
given  to  Martha  Olley,  the  first  mortgagee,  and 
Fr<>deriGk  Danby  Palmer,  the  second  mortgagee. 

On  the  22od  of  April,  1902,  Frederick  Danby 
Palmer  took  a  transfer  of  the  first  mortgage  from  the 
executors  of  Martha  OUey. 

The  plaintiff  Oeorge  Wills  having  obtained  the 
ordinary  judgment  in  a  mortgagee's  action,  this 
summons  was  adjourned  to  the  judge  to  determine  as 
from  what  date  the  first  mortgagee  was  in  possesdon 
of  the  mortgage  premises. 

P.  0,  Lawrence,  K.C,  and  Fuller,  for  the  defendant 
Frederick  Danby  Palmer. — ^The  master  has  hdd  that 
we  should  account  as  from  the  year  1881,  inasmuch  as 
Martha  Olley,  from  whom  we  took  a  transfer  of  the 
mortgage,  must  be  deemed  to  have  entered  into 
possession  in  that  year.  We  have,  however,  dis- 
covered entries  in  the  books,  now  in  the  possession 
of  the  official  recdver,  of  Thomas  Matthias  Baker,  an 
absconding  soUdtor  and  bankmjpt,  which,  if  admitted 
in  evidence,  would  show  condusivdy  that  the  defend- 
ant in  the  person  of  his  tnmsferor  first  entered  into 
possesdon  in  1892.  Rawlins  v.  Bickard,  28  Beav.  370, 
is  an  authority  to  support  the  adraisdhUity  of  such 
evidence. 

Stewart  Smith,  K,C.,  for  the  plaintiffis.— There  is  no 
evidence  of  tiie  death  of  Baker.  You  can  presume 
the  death  of  a  person  after  seven  years,  but  not  if  he 
has  any  object  in  keeping  out  of  the  way.  Now  Baker 
is  an  absconcUng  sohdtor.  Occadonally  your  lord- 
ship will  direct  advertisements  before  presuming  the 
death  of  a  person  interested  in  a  fund  in  court,  but 
of  course  an  advertisement  in  this  case  would  have 
just  the  oppodte  to  the  desired  effect  Again,  there 
IS  no  evidence  to  show  that  the  entries  are  in  the 
handwriting  of  Baker  or  that  of  his  derk,  or  that 
they  were  made  contemporaneoudy.  The  ruling  in 
BawUns  v.  Richard  has  been  dissented  from  in  Hope  v. 
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Eofte^  W*  R  1893,  p.  20.  and  iee  Taylor  on  Evideiaoe 
(t^tb  ed.)r  Tol.  2,  at  p.  455.  The  account  in  the  boo^s 
is  aa  aooount  between  P&bner  and  OUej  and  kept  by 
Bttker  aa  an  accountant*  There  wan  no  dut^  upon 
him  as  solicitor  to  keep  it.  He  must  ha^e  badinBtruc- 
tions  &0D1  iomabodyi  out  thefe  i«na  evidence  of  such 
inatructionH* 

SEiCEWtOH,  J. — An.  iaqniry  has  bean  directs  to 
determine  when  Martha  Olley  entered  mio  pou^ision 
of  the  pretniaeB  the  lubject-matter  of  the  mortgage. 
The  defendant  oays:  '*!  admit  a  certain  date;  joa 
gay  a  prior  date.     You  muat  prove  it."     The  plain  tiff i 
accepting  the  burden  of  proof,  Bays:  '^My  duty  is 
discharged  because  I  have  an  admiasion  of  poaaeMion 
at  OD  earUer  date.     For  the  £rm  of  HoliQitors  acting 
for  the  defend aut  atuted,  iu  a  letter  to  a  Mr.  Brewer 
dated  the  2nd  of  January ,    i90'2,  before  the  present 
diiipute  aroae,  that  the  mortgagee  wan  in  pogaeaaion 
prior  to  ISSl.  and  when  he  trauaferred  hia  mortgage 
to    Olley    in  that  year,  OLley   retained   poaaeaeion/' 
Thia^  then,  h  an  admission  that  Olley  entered  into 
poaaeBsion  upon    the  transfer  to  her,  and   that  the 
pOMeAsion  continued  up  to  the  tranafpr  to  Mr.  Palmer 
ia  1902,  and  up  to  date.     That  standing  alone  ia  con* 
duaiTe,  and  Mr.  Palmer  must  be  charged  as  from  the 
year  1881,     But  an   admioBion  may,    of  canrse,   be 
rebutted.     Mr*  Palmer  aaya  he  can  contradict  it,  and 
that  raiaea  a  nice  question— the  admisaion  of  evidence. 
John  Matthias  Baker  was  the  solicitor,  apparently, 
both  for  John  Palmer,   the  mortgagor,  aod  Martha 
OUey,  the  mortgagee,  certainly  for  Mra.  OUey,     He 
kept  certain  accounta,  a  copy  of  which  has  been  taken 
from  the  hooka  in  the  hands  of  the  official  receiver^ 
Baker  was  au  absconding  aoUcitor,  and,  it  ia  stated, 
would  not  face  the  ordeal  of  a  public  eiE^amtnation  in 
respect  to  his  bankruptcy.     He  went  away  in  1306, 
I  most  presume  him  to  be  dead,     Mr,  Btewart  Smith 
says  there  b  reason  to  tbiuk  he  is  not  dead,  as  it  ia  his 
interest    to  conceal  himself   from  both   friends  and 
enemiea,  and  therefore  bis  death  is  not  to  be  presumed. 
But  I  do  not  understand  that  to  be  the  law.     In 
Fhtmt'^s  TritsUt  5  Ch*  App,  139,  Giffoid,  L.J,,  in  a  long 
and   instructive  judgment,   after  having  referred  to 
three    cases    decided    by    Kinderaley,    ¥,C.,     says: 
**They  were  all  decided  on  the  same  general  prinoiple 
that  the  law  presumed  a  pereoD  who   has  not  been 
heard  of  for  seven  years  to  be  dead.*^  You  may  intro- 
duce evidence  to  rebut  that  preanmption.     But  even 
though  in   this  case  the  presumption   ariaes,  am  I 
entitled  to  admit  the  accounts  ?    1m  the  tirat  place  it 
is  said  that  there  are  no  proofs  that  they  are  iu  hiahand^ 
writing.    It  would  be  difficult  to  get  any  proof  either  of 
his  handwriting  or  that  of  hia  derk,  which  would  be 
sufficient.    The  accounts  are  taken  from   the  official 
receiver  from  books  of  Baker  in  his  pOBseasioni  being 
books  concerning  the  bankrupt's  affairs  and  bnsiiiess. 
That  being  ao,  I  think  I  ought  not  to  insist  on  proof 
that    they   were   written  by   him,    a   fact  in   Itself 
unlikely.     I  ought  to  take  it  that  they  were  hia  books 
kept   by    someone   under   hia     direction*    Next    It 
ia    said    that    the   books  cannot    be    admitted    in 
evidence    because     they      were      not      books     k«pt 
in    the   disu barge    of  a    duty  in   the  coarse  of  bis 
bunness,  and   I  have  been  referred  to  a  cave  which 
treats    as   doubtful  the  case   decided   by  Sir  John 
Bomilly  in  28  Beav.    But  that  is  only  to  do  with 
entriei  made  in  the  ordinary  course  of  buiineaa.    It  ii 
not  neceasary   for  me  to  decide  that   they  are  not 
admissible  on  that  ground,  because  I  think  they  are 
admisaiblc  on  another  ground,  as  containing  entries 
against  interests    The  account  ia  headed  '*  Mr.  John 
Pahaaer  in  account  with  Mrs.    Martha  OUfy.''    He 
hespt  the  account  for  Olley,    There  are  iteois  which  go 
to  show  he  charged  himaelf  with  reoeipts.    On  the  Bih 


of  April,  1SH)2,  there  U  an  item  by  c^h  for  r«iit,  »td 

there  are  similar  items  in  September  and  Octobe?  of 

that  year.     I  read  that  as  so  much  oaah    due  to  a 

mortgagee  io  possession  for  which  he  was  aooountable. 

If  there  are  any  doubts  on  the  question,    there    la 

another  item,  the  final  item  in  the  account :  **  August 

18th— Remitted  by  Thomas  Matthias  Baker*  and^paid 

by  him  out  of   his  own  pocket^-£15  I9s,   lOd/*    It 

balances  the  account.     That  exact  sum   was  required 

to  make  the  account  right,  and  that  money   had  tj  be 

paid  by  somebody,  and  Mr,  Baker  pays  it.    He  received 

so  much  cash  and  charged  hioiBelf  with  it,  and  il  he 

charged  himself  with  a  single  item  it    is    an   entry 

against  inierest.     The  result  is  tb^t  the    aooount  is 

available.     What  its  e^ect  is  is   another  matter «    I 

have  now  an  admission  by  Mr.    Frederick   P^mer  is 

the    person   of    his    solicitor  on  the  one  hand,  and 

evidence  which   I  have  admitted  on  the  other.     My 

duty  is  to  contrast  them.     In  comparing  the  evidence 

of   the  account  with  that  of  the   admission,  I   must 

bear  in  mind  that  the  admiasion  was  only  a  atatemeot 

of   belief    of  which  the   writer  could  have   had  no 

peraonal  kuowledge.     On   the  other  hand  I  look  on 

thia  account  and  I  believe  it.     It  la  of  ooura©  possible 

that  the  cash  received  by  her  was  paid  directly  to  bar 

by  tbe  tenants  tb rough  her  agent,  Mr  Baker,  bat  that 

is  not  the  way  it  was  treated.     It  ia  injpoasible  to 

suppose  that  Mr,  Baker  had  in  his  mind  to  show  that 

Olley  was  not  mortgagee  in  possession  prior  to  that 

date.     He  was  keeping  the  account  in  a  more  or  leas 

accurate  form,  and  tbe  only  conclusion  I  can  oome  to 

is  that  Mrs.  Olley  was  not  in  posseasion  prior  to  IS^% 

and    thai,    therefore,    I  must  make    the    defendant 

account  as  from  the  6tb  of  April,  1902. 

Solicitora  for  defendants,  GribUet  O^i^  Sindatr, 


Aug,  5,  12,  1904, 


Chan,  Div,  I 
Buckley,   J.  j 

FfKANCE  AND  lastTE  (LIMITSd)  t).  CANADIAIT 
FkoDUOB  OOEPOaATIOff  (LtMrTED).  (a.) 
Compani/ — C<xmp*J>ny  regUttred  lief  ore  190O — Mtnimtif^ 
8»b»er ipt mi — Proipedua —Irregtdar  atlt4M€nf—  To id- 
ahiUiu  of  allotjnf^it—Period^  of  vfAd*iMity — Jkt^tn  of 
amplication  momci/s— C?oTOjjaat€S  Actt  1900  (63  ^  W 
Vkt.  c.  48),  a«,  4,  5,  and  12. 

If  in  hrfxich  of  ihi  provisions  of  s^^ion  4  of  the  OoM" 
[Ktniu  Acit  IRfH),  a  eompatiy  registered  before  the  Ad 
alloU  shares,  a  rirjhi  of  re^assion  of  the  contraci  to  1ak» 
the  shares  arises^  althot^h  the  limU  of  time  imposed  hff 
section  hfor  aimidance  if  the  eonirad  does  nof  apply  iW 
the  eonimct  remafns  voidahh  miihout  sueh  time  liraU, 

If  a  cfnnpantf  sUiiea  <n  iti  pro^ectus  the  nt^mher  of 
sharee  as  the  mimmtim  upon  which  it  wUl  proceed  ^> 
allotmmt,  that  is  a  condiiioti  upon  which  an  tipp//cflM* 
takes  his  shares,  and  if  that  mndition  is  not  cofi^pif*'^ 
tmth  the  applicant  m  entitled  under  the  general  iatif  ^ 
repudiate  the  contract*  A  compant^  having  Ji^  t»  w 
protpeetua  a  mittrn'^m  number  of  shares  upon  which  w 
wittdd  proceed  to  allotment ^  inadi^ert^dly  allotted  ik^m 
before  the  minimum  nnmher  had  been  applied  for,  Tht 
company  v?as  registered  before  1900,  btU  the  olMnw 
was  after  1900,  and  was  thejirst  alhtineiU  to  «A«p»W«; 
Upon  the  mietake  being  discovered  its  directs  proe^tdsd 
to  rHum  the  application  m/meysand  caneel  the  allotme^* 
Held,  thai^  although  the  HmittUion  of  the  p&riod  during 
which  an  allotment  U  voidable,  impoied  by  section  5  ^ 
the  Compajiies  Act,  1900,  could  not  appltj^  yet  theta^^ 

(a.)  Reported  by  Neyillb  Tebbutt,  Esq^^  Bar- 
rister-at 'Law  i 
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to  take  the  iharea  was  voidMef  Mh  as  a  breach  o/$eti%an 
4  of  the  Ad  and  aiUo  under  the  general  law,  aa  in  breach 
of  the  conditUme  mentioned  in  the  proepectua,  and  conse- 
quently a  motion  to  restrain  the  company  returning  t?^e 
allotment  and  cancelling  the  shares  failed. 

Tliis  WM  ft  motion  by  the  plaintiff  oDmpany  that 
the  defendant  company  might  be  restrained  until 
judgment  or  farther  order  from  returning  to  the 
allotteea  of  shares  in  the  defendant  company  money 
paid  hj  them  in  respect  of  the  shares,  and  from 
oanoeUing  the  shares. 

The  defendant  company  was  incorporated  in  1897 
with  a  capital  of  £1,000  in  £1  shares.  In  1898  it 
inorees ed  its  capital  to  £200,000  in  £1  shares.  Down 
to  lifty,  1904y  it  had  made  no  allotment  beyond  leyen 
shares  to  the  subscribers  of  the  memorandum  of 
aasooifttion.  In  1904  it  was  minded  to  offer  its  capital 
for  subscription. 

With  aTiew  thereto  an  agreement  was,  on  the  12th 
of  May,  1904,  executed  between  the  defendant  com- 
pany of  the  one  part  and  the  plaintiff  company  of  the 
other  part,  the  ^fect  of  which  was  that  the  plaintiff 
company  agreed  to  pay  the  expenses  of  issuing  and 
advertifling  the  prospectus,  and  agreed  to  pay  certain 
other  sum^,  and  in  considieration  of  tbo«e  payments 
the  defendant  company  agreed  to  pay  the  plaintiff 
company  a  sum  of  £21,000,  partly  in  oash  and  partly 
in  fully-paid  shares,  at  certain  dates,  calculated  fiom 
the  date  of  the  first  seneral  allotment. 

On  the  13th  of  May,  1904,  the  prospectus  was 
issued,  offering  186,000  out  of  the  200,000  shares,  at 
par,  payable  Is.  on  application  and  Is.  6d.  on  allot- 
ment. At  the  head  of  the  prospectus  it  was  stated 
that  *'of  this  issue  the  directors  and  their  friends 
have  applied  for  23,726  shares,'*  and  in  the  body  of 
the  prospectus  it  was  stated  that  ''the  niinifir^iitn 
number  of  shares  upon  which  allotment  will  be  made 
is  40,000." 

On  the  20th  of  Majr,  1904,  the  defendant  company 
went  to  allotment  and  allotted  40,003  shares,  of  which 
6.000  were  allotted  to  the  plaintiffi.  Of  these  40,003 
the  3,000  shares  presently  mentioned  formed  part. 
The  facts  as  to  the  23,726  shares  which  the  pron>ectu8 
stated  had  been  applied  for  were  that  20,726  of  them 
bad  been  applied  for  in  Bngland,  and  the  Is.  on 
application  paid  upon  them,  and  Uiat  the  directors 
were  told  that  the  remaining  3,000  had  been  applied 
for  in  Canada  and  the  application  money  paid  also 
uponthese.  The  real  facts  as  to  the  3,000  shares  as  sub- 
sequently ascertained  were  that  the  applications  were 
la^B^y  for  preference  shares,  whereas  the  defendint 
company  had  no  preference  shares  and  was  not  offer- 
ing any  such  for  subscription,  and  that  all  applications 
were  made  conditional  upon  an  allotment  bcSng  made 
by  a  date  prior  to  the  issue  of  the  prospectus,  a  condition 
which  was  not  complied  with,  and,  further,  that  as 
regards  2,426  only  of  that  number  had  the  applica- 
tion money  of  Is.  a  share  been  paid,  leaTing675 
upon  which  nothinsr  had  been  paid  on  application. 
Ine  directors  learned  about  the  30th  of  June,  1904, 
the  fiust  that  upon  the  675  shares  the  application 
money  had  not  been  paid.  They  immediately  took 
legal  adyice,  and  as  the  result  on  the  14th  of  July, 
1904,  sent  to  the  allottees  a  circular  stating  that 
upon  the  676  shares  the  application  money  hM  not 
been  paid  and  offering  the  allottees  the  option  of 
having  the  mon^  paid  by  them  repaid  and  the  allot- 
ment oonoelied.  It  was  stated,  though  not  proved, 
that  the  holders  of  some  24,000  shares  availed  them- 
selves of  this  option*  This  drcular  went  to  the 
plaintiff^  amongst  others,  and  on  the  19th  of  July 
they,  1^  their  solicitors,  wrote  a  letter  threatening 
prooeedmgs  if  the  oiroular  was  not  withdrawn.    The 


dhrectors,  conceiving  that  the  course  which  they  had 
taken  was  the  only  honest  course  open  to  them,  did 
not  accede  to  this  demand,  and  in  the  result  the 
present  action  was  brought,  claiming  specific  perform- 
ance of  the  agreement  of  May,  1904,  and  damages  for 
breach,  or  (in  the  alternative)  an  injunction  to  restrain 
the  return  of  the  money  paid  on  application  or  allot- 
ment ;  and  the  above-mentioned  motion  was  made. 

Buckmaster,  K.C.,  and  A.  Houston,  for  the  plaintiff 
company. — ^The  allotment  of  the  shares  may  have 
been  improper,  but  it  is  not  either  void  or  voidable. 
Section  4  of  the  Companies  Act,  1900,  does  not  give 
the  allottees  any  right  to  rescind  for  non-compliance 
with  its  provisions.  It  only  gives  them  a  right  of 
acUon  against  the  directors.  This  was  decided  witti 
regard  to  section  38  of  tiie  Act  of  1867  {Govers  case, 
24  W.  B.  126,  1  Gh.  D.  182),  and  section  4  of  the  last 
Act  is  similar  to  that  section  in  this  respect.  Section 
6  of  the  Act  of  1900  gives  the  allottees  a  right  of 
avoidsmce  within  a  certain  period,  but  it  is  only 
applicable  to  a  company  registered  after  1900.  Neither 
tne  company  nor  the  subscribers  can  cancel  the 
shares,  and  tiie  circular  of  the  company  of  the  14th  of 
July  is  uUrd  vires,  and  should  be  restrained. 

Astbury,  K,0.,  and  G.  Henderson,  for  the  defendant 
company. — ^The  allotment  of  the  shares  being  the  first 
allotment  offered  to  the  public,  and,  being  after  1900, 
came  within  section  4  of  the  Act  of  1900,  and  was  in 
contravention  of  its  provisions,  as  the  whole  of  the 
40,000  shares  were  not  subscribed  for.  The  allot- 
ment, therefore,  was  uUrd  vires  and  void,  and  the 
directors  were  bound  to  return  the  application 
moneys,  and  treat  the  shares  as  unallotted. 

Cur,  adv.  vuU» 

Aug.  12.— BuoKLBY,  J.    (after  stating  the  facts), 
said :    The  agreement  of  Mav,  1904,  does  not,  in 
my  opinion,  give  the  plaintiff  company  any  right 
to  dictate  to  the  defendant  company  in  any  way 
as  to  going  to  allotment,  although,  if  the  defend- 
ant company  did  not  go  to  allotment,  the  plain- 
tiff company  might  have  some  right  to  damages. 
For  the  purposes   of    the   present  application   the 
agreement  is,  I  think,  one  which  gives  the  plaintiff 
company  no  right  in  respect  of  the  order  for  which 
they  are  asking.    Tne  question  to  be  decided  involves 
an  important  point  arising  upon  the  Companies  Act, 
1900.    The  d^endant  company  is  one  registered  in 
1897,  and  to  which,  ther<»fore,  section  11  of  the  Act  of 
1900  does  not  apply.    It  is  a  company  which  could 
not  hold  a  statutory  meeting  within  that  sect'oc. 
The  definition  in  section    6  of  the  point   of  time 
within  which  an  applicant  can  seek  to  avoid  an  allot- 
ment is  consequently  inapplicable  to  the  present  case. 
But  for  the  purpose  of  coostruing  the  Act  I  must,  of 
course,  regard  the  case  of  all  companies  to  which  the 
Act  applies.    By  reason  of  the  facts  which  I  have 
stated  the  conditions  mentioned  in  section  4  of  the 
Act  of  1900  had  not  been  complied  with,  for  the 
amount  named  in  the  prospectos  as  the  minimum 
subscription  had  not  been  subscribed,  and  the  sum 
payable  on  application  upon  that  amount  had  not 
been  paid.    The  provision,  therefore,  of  the  Act  had 
taken  effect  that  "  no  aJlotment  should  be  made  "  of 
the  share  capital  in  question.    The  defendant  com- 
pany argues  that  the  result  is  that  the  allotment  was 
altogether  void.    In  my  judgment,  that  contention 
rests  upon  a  wrong  construction  of  the  Act.    An 
allotment  in  breach  of  section  4  cannot  be  void,  for 
section  6  provides  that  such  an  allotment  shall  be 
voidable  within  a  certain  time  and  not  later.    It  is, 
therefore,    not    a    void    but     a     voidable     aUot- 
ment.    It  is  true,  however,  that  the  time  within 
whidi  section  6  provides  that  it  shall  be  voidable 
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i0,  for  the  re^Dni  which  I  have  gtreo,  not  applic- 
shle  to  tbiH  cas^.    Und^r  what  oircumstaucefl,  then, 
is  it  TQid&ble  in  this  oaae^  or  ie  it  not  voidable  at  aU  ? 
Upon  thifl  point  it  ia  argued  on  behalf  of  the  plain ti^ 
company  that  it  wai  long  ago  decided,  under  section  3B 
of  the  Companies  Act/  1867,  that  that  aeotioD  gave 
rise  only  to  rights  as  againet  the  directori  or  others 
who  issued  the  prospectusi  and  did  not  give  rise  to 
any  right  of  resc^ission^  and  it  is  said  that  the  same  is 
true  of  neotion  4  of  the  Act  of  1900,     It  is  contended 
that  seotion  5  of  the  Act  of  1900  is  an  empowering 
sectiDa  creating  a  right  of  avoidance  in  the  caiei  to 
which  it  applies,  and  that,  inasmuoh  ai  seotbn  6  cannot 
apply  to  the  present  case,  the  allottu«iit  ii  not  yoid- 
able/    This  c intention ^  in  my  judginenti  cannot  be 
supported.     Section  38  of  the  Act  o!  1867  is  addresied 
to  the  representation   which  induces    the  contract. 
BeoUon  4  of  the  Act  of  1900  is  addressed  to  an  essential 
conititnent  of  the  contract  itself.     If  the  allotment  be 
suooeisf  ally  attacked  the  contract  is  gone,     A  breach 
of  the  veto  which  the  Act  imposts  In  oertain  events 
upon  proceeding  to  allo^.aient  gives  riae^  I  think,  to  a 
right  of  resciflston  of  the  contract.     Then  section  5 
imposes  u.  limit  of  time  within  which  that  right  of 
rescission  must  be  enforced.      It  is   a  limit   which 
is  not  applicable  in  the  present  case.      It  follows, 
I    think,    that    the    voidable    contract    remains   a 
contract  voidable  for  breach  of  the   statutory  pro- 
vision that  the  company  shall   not   go  to  allotment 
unless  a  conditioti  is  sattstied   which   has  not  been 
satiified.       I    am    conscious    that    this     coQclusion 
must  have  a  very  far-r aching  effect,  for,  as  regards 
companies  registered  before  the  commeD cement  of  the 
Act  of  1900,  it  leaves  snch  companies  e:^  posed  for  an 
indefinite  time  in  cod  sequences  from  which  companies 
rfligiit«red  after  that  date  are  in  a  short  time  relieved 
by  section  d.     Probably  the  remedy  is  to  be  sought  in 
the  fact  that  a  small   amount  of  acquiescence  after 
knowledge   would  bar  any  right    of  rescii^ion.      It 
follows  from  the  foregoing  that  the  plain ti IT  company 
has  no  fight  to  sue.     If  the  defendant  company  were 
actiiig    ultra  virfSt  any  shareholder,  could  no  doubt 
enjoin  them.      But    if  the  Act  of  the  company    is 
not  tdtrd  vircit  and  only    in  breach  of  a  statutory 
pro  vision,  the   neglect  of  whioh  readers  the  contract 
voidable,   the   plainti^  company  has  no  right  to  an 
injunction.     A  further  point  is  this.     The  statement 
as  to  the  23^720  shares  at  the  head  of  the  prospectus, 
though  innocently  made,  was,  in  fact,   untrue »     For 
the  purpose  of  resell  lion   the  fact  that  the  misrepre- 
aentation  was  innocently  made  ia  not  material*     Upon 
the  general  law,  apart  from  the  statute,  it  seems  to 
me  that  persons  who  applied  upon  the  faith  that  that 
statement  was  true  would  be  entitled  to  relief.     This 
goes  to  show  that,  even  if  the  plaintiff  company  could 
sue  at  all,  the  notice  of  motion  is  at  any  rate  too  wide. 
There  remains  a  third  point.    The  words  in  the  pro- 
spectus that  '*the  minimum  number  of  shares  upon 
whioh  allotment  will  be  be  made  is  -lOjCKM)  *'  form,  in 
my  judgment,  a  condition  upon  which  the  apphcant 
makes  his  application.     If  that  condition  is  not  com- 
plied with,  he  is  entitled  (if  he  has  done  no  act  to 
Afflnn)  to  repudiate  the  allotment  on  the  ground  that 
his  offer  could  not  be  accepted   upon  the  terms  under 
which  the  condition  attached   to  the  offer  was  not 
OompUed  with.     From  which  again  upon  the  general 
law  it  would  result  that   he  would  be  entitled  to 
rescission*       Upon    all  these  grounds    I    think    the 
motion  fails. 
Motion  dUmuMd^ 
SoMcitorB,  S.  P.  Becker;  J.  B,  Wilkiman, 
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In  rt  LnrsLKT, 
Cattley  tu  Wbst,  (a.) 

Trustee —  Co-trmtetB  —  SolmUir-trmtee  ^  Unrcai&nQhit 
mndud —  Action  affninst  the  tru^ttes  —  Indemniitf^ 
Costs  of  lai/  irustee. 

Where  one  of  tnm  iru$Ue&  h  a  MoUcitor  who  iaket  a« 
acfiife  part  in  ike  admifditfatton  of  t*te  tru^t  eitat^^  the 
oih^  iroiiee  is  entitled  to  rji^ptd  the  fioUciior'trmiee  to  mi 
m  a  afiUcUor  in  a  reaaonable  and  hustnesnlike  manner i 
and  if  he  dnen  not  do  this,  and  an  action  is  in  comeqiime^ 
hrotifjhi  against  the  trustee  bu  the  hen^ficmtit*,  the 
3o!icitor'tnt$tee  mii»t  indemniftj  hii  co^triiMee  both 
against  any  costs  he  may  have  to  pan  the  plaintiffs  in  iht 
action  atid  also  against  his  own  costs  as  between  MoUdtor 
and  elient^  even  where  there  has  been  no  Imi  owing  t&  the 
breach  of  trust. 

Action. 

This  was  an  action  against  two  traatees  for  acoounti 
upon  the  footing  of  breach  of  trust. 

By  her  will  and  codicil,  Sarah  linsley,  who  died  in 
1872,  gave  certain  property  to  two  trustees,  one  of 
whom  was  the  defendant  W*  R.  West,  upon  trust  for 
Martha  Klockmann  for  life,  and  after  her  deith  (in 
the  events  which  happened)  for  her  children  equally. 

In  1879,  the  defendant  J.  F.  Hartley  was  appointed 
trustee  of  the  will  and  codicil  jointly  with  W«Bt, 
in  the  place  of  the  other  trustee,  who  had  died.  West 
was  a  solicitor,  Hartley  was  a  retired  surgeon.  Welt 
was  the  active  trustee,  and  he  invested  part  of  ths 
trust  f  ands  upon  equitable  mortgages  by  depotit  d 
deeds*  There  was  a  dispute  as  to  whether  he  in- 
formed his    co-tniitee.  Hartley^  of   these  advancei. 

Martha  Klockmann  had  four  children.  She  di«d 
in  Novemhtir,  lOOU  Shortly  afterwards  the  three 
surviving  children— one  of  whom  was  the  e3iecutc>r  of 
one  who  had  died— who  were  the  plaintiffs  m 
the  action,  applied  to  the  trustees  for  in  forma* 
tion  as  to  the  trust  funds  and  for  accoonts* 
Hartley  also  preised  West  for  infortnation  and 
ai^counts.  Tney  learned  that  part  of  the  truat  funds 
had  been  invested  upcn  certaiu  equitable  mortgage*) 
one  of  which,  a  mortgage  to  one  Piggott,  subse- 
quently turned  out  to  be  a  legal  mortgage,  but 
neither  the  beneficiaries  nor  Hartley  were  Me  to 
obtain  at  any  time  any  accounts  from  West. 

At  last,  after  waiting  more  than  a  year,  this  action 
was  commenced  by  the  surviving  children  of  Martbs 
Klockmann  against  the  trustees  West  and  Hartley i 
alleging  breaches  of  trust,  and  daiming  account* 
upon  the  footing  of  breach  of  trust,  and  costs*  a^^ 
other  incidental  relief. 

West  and  Hartley  put  in  separate  defeuoei.  ^^ 
denied  that  the  investment  upon  the  mortgages  was  * 
breach  of  trust,  and  fctated  that  the  securities  wir* 
sniEcient,  and  that  there  would  be  no  loss  to  the 
estate*  Hartley  also  delivered  to  West  a  ststem^^ 
of  claim  in  the  action  claiming  to  be  indemnified  hjr 
West  against  liability  and  costs  in  the  action* 

The  trust  fund  was,  so  far  as  necessary,  made  good 
by  West. 

The  arguments  and  judgment  upon  this  Utter 
claim  were  at  follows  : 

RowdeTif  K^C,^  and  A*  Adams,  for  the  plaintifE«> 

Norhn,  K.Ct  and  Homer,  for  the  defendant  Hsrtlef . 
— West  was  the  active  trustee,  and  was,  moreover,  s 
solicitor*  Hartley  was  Innooent  of  the  breacbei  w 
trust  and  of  any  neglect.     Even  if  he  is  Hftble  to  tot 

(a.)  Reported  by  NliVlLLl  TsBBtJir,  Ea^.,  Bar- 
rister-at*  Law, 
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benefldariei,  yet  at  between  bimaelf  and  West  the 
latter  it  alone  responsible,  and  ihonld  indemnify 
Hartley  for  the  consequences  of  the  breaches  of  tnut 
and  the  costs  of  the  action:  Lockhart  ▼•  BeiUy,  4 
W.  E.  438,  26  L.  J.  Ch.  697 ;  In  re  Turner,  45  W.  B. 
495,  [1897]  1  Cb.  531.  The  principle  it  also  recog- 
nized in  Bahin  ▼.  Eughe$,  34  W.  B.  311,  31  Gh.  D. 
395. 

Nepean,  for  the  defendant  West.— The  cases  where 
a  trustee  has  been  made  to  indemnify  his  oo-tmstee 
for  breaches  of  trost  where  both  are  responsible  to 
the  beneficiaries  are  cases  where  has  been  loss  to  the 
trust  estate.  Here  there  has  been  none.  Moreovpr, 
West  has  made  no  profits  in  the  dealings  with  the 
trust  estate,  and  no  profit  costs.  Fry,  J.,  says  (34 
W.  B.,  p.  312,  31  Co.  D.,  p.  398) :  "  Thit  part  of  the 
appeal  is  based  upon  some  notion  that  one  trustee  is 
liable  to  indemmfy  his  co-trustee  against  loss  or 
injury  for  his  acts,  but  I  cannot  think  that  any  such 
liability  exists,  for  if  it  did  exist  the  books  would  be 
full  of  authorities  bearing  upon  the  point." 

Wabbinqton,  J.,  after  holding  that  in  the  absence 
of  reoeiring  any  accounts  from  West  the  plaintiffs 
were  justified  in  their  action,  and  that  both  West  and 
Hartley  must  pay  them  their  costs  of  the  action, 
continued :  Next  their  arises  a  serious  question  as  to 
what  I  am  to  do  as  between  the  two  defendants. 
West  is  a  solicitor  and  Hartley  is  not.  The  invest- 
ments, with  the  exception  of  Piggott's  mortgage, 
were  made  by  way  of  loans  to  the  clients  of  West.  It  is 
stated  that  Hartley  was  informed  of  the  investments 
when  they  were  being  made,  and  assented  to  liiem.  I 
accept  that  statement,  but  I  do  not  think  that  it 
affects  the  question.  The  active  person  in  making 
the  investments  was  West,  and  if  he  had  kept  reason- 
able records  of  what  he  had  done  there  need  have 
been  no  difficulty,  when  he  was  asked  for  information 
as  to  the  state  of  the  trust  estate,  in  furnishing  the 
next  day  information  of  what  had  taken  place  and 
how  the  estate  was  invested.  West  was  asked  for  a 
whole  year  by  the  cestuis  que  truatent  for  this  informa- 
tion, and  Hartley  also,  upon  being  pressed  by  them, 
took  up  the  matter  and  pressed  West  for  the  informa- 
tion, telling  him  that  he  himself  was  being  pressed 
by  the  cestuU  que  trustent.  In  the  result 
this  action  was  brought.  As  I  have  already 
s«id  in  the  course  of  the  argument,  I  acquit 
West  of  any  dishonesty.  But  I  think  that  he 
acted  in  an  unreasonable  and  an  unbusineBS- 
like  manner.  If  he  acted  as  a  solicitor  in 
this  way,  would  he  not  have  been  liable  to  his  dients? 
It  is  recognized  in  several  cases,  especially  in  In  re 
Turner,  following  Lockhari  v.  ReiUy,  that  as  between 
two  trustees,  if  one  of  them  is  a  solicitor,  that  fact 
makes  a  difference  in  oonsideriog  the  question  whether 
the  trustee  is  liable  to  indemnify  his  co-trustee.  And 
I  think  that  is  properly  so,  because  a  trustee  who  is 
not  a  solicitor  reasonably  and  properly  looks  to  the 
trustee  who  it  a  solicitor  to  do  that  which  a  solicitor 
acttog  in  a  businesslike  manner  would  do.  That  is 
where  I  think  West  failed,  not  only  in  his  duty  to 
his  cutuu  que  trusUni,  but  also  in  his  duty  to  his 
oo-tmstee,  who  has  properly  trusted  hicn  as  his 
solicitor,  and  as  the  trustee  managing  the  business  of 
the  trust  estate.  Fortunately  there  has  been  no  loss 
from  the  breach  of  trust.  The  conclusion  to  which  I 
oome  is  that  West  must  pay  not  only  the  costs  of  the 
plaintiffii,  but  must  also  indemnify  Hartley  ai<ainst 
any  coits  he  may  have  to  pay  to  the  plaintiffs,  and 
also  against  his  own  costs  as  between  solicitor  and 
client. 

SoUdtori,  Burch,  Whitehead,  &  Davidsons  ;  Sharpe, 
Parker,  Pritchards,  Barham,  <b  Law/ord;  Prichard, 
Crossman,  <k  Block,  for  8.  Wise  &  Son,  Bipon. 
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(Lord  Alverstone,  L.O.J.,  and     [  Nov.  18. 

Kennedy  and  Bidley,  JJ.)       ) 

Ash  V,  Nioholl. 
Cox  V.  Mbbbxhan.  (a.} 

Election  law — Begistration — Parliamentary  and  muni^ 
cipal  franchises — DisqwdifieaJtions — Non-payment  of 
poor  rates — Meaning  of  expression  **  poor  rate*'  for 
registration  purposes — Sums  chargeable  on,  or  payable 
out  of,  the  poor  rate — Bepresentation  of  the  People  Act, 
1867  (30  <fc  31  Vict.  e.  102),  s.  3  W-Municipal  Cor- 
porations Act,  1882  (45  &  46  Vict.  e.  50)»  s.  9,  sub- 
section 2  (d)  {e)^Poor  Bate  Assessment  Ad,  1869  (32 
&  33  Vict.  e.  41),  s.  20''Eduoation  Act,  1902  (2  Ed.  7, 
c.  42),  «.  18. 

Non-payment  in  full,  on  or  before  the  2(Hh  of  July  in 
the  qualifying  year,  of  all  poor  r<Ues  that  have  become 
payable,  in  respect  of  the  qualifying  premises,  up  to  the 
preceding  5th  of  January,  disqualifies  the  occupier  from 
being  entitled  to  be  registered  either  as  a  Parliamentary 
or  cts  a  local  govemmenJt  elector. 

The  expression  **  poor  rate,'*  so  far  as  registration  is 
concerned,  is  not  limited  to  the  assessment  for  the  relief  of 
the  poor,  but  includes  ctssessments  for  other  purposes 
chargeaUe  thereon  according  to  lauh—e.g.,  the  Vacation 
rate  and  the  burial  rate. 

These  were  cases  stated  by  the  Bevising  Barrister 
for  the  Borough  of  Scarborough  and  the  Bevising 
Barrister  for  the  Oounty  of  Wilts,  respectively ;  the 
question  raised  in  each  case  being  whAher  the  non-* 
payment  by  a  ratepayer  of  that  portion  of  the  poor 
rate  applicable  to  education  purposes  disqualified  tiie 
ratepayer  from  being  registered  either  as  a  Parlia- 
mentary, local  government,  or  parochial  elector. 
The  cases  were  heard  together. 

Ash  v.  Nioholl. 

The  case  stated  by  the  Bevising  Barrister  for  the 
Borough  of  Scarborough,  in  unB  case,  was  as 
follows : 

**  The  borough  of  Scarborough  is  a  Parliamentary 
and  a  municipal  borough,  and  has  a  borough  fund, 
for  which  a  borough  rate  is  levied.  A  poor  rate  for 
the  said  borough  for  the  year  1903-4  hail  been  duly 
made  and  signed  by  the  overseers,  and  had  been  duly 
signed  by  the  justices  on  the  24th  of  April,  1903.  A 
demand  note  for  payment  of  the  said  poor  rate  had 
been  dnly  made  upon  the  appellant.  The  said  poor 
rate  included,  among  other  charges,  an  education  rate 
of  one  penny  in  the  pound,  and  a  burial  rate  of  one 
penny  and  one  halfo^my  in  the  pound.  No  separate 
rate  had  been  levied  for  the  education  rate  under  sec- 
tion 18  of  the  Education  Act,  1902,  and  no  separate 
rate  had  been  levied  for  the  burial  rate  under  section 
1  of  the  Burial  Act,  1860.  Tlie  said  education  rate 
and  iiie  said  burial  rate  were  not  collected  witti  the 
poor  rate  for  the  sake  of  convenienoe.  The  name 
of  the  appeUant  and  of  thirty-nine  other  occupiers, 
all  of  whom  were  known  by  the  name  of 
<  passive  resisters,'  had  been  omitted  by  the 
overseers  from  the  list  of  inhabitants  house- 
holders on  the  ground  that  the  poor  rate  on  the 
qualifying  property  due  on  the  5th  of  January,  1904, 
had  not  hdm  fully  paid  on  or  before  the  20th  of  July, 
1904.  The  inhamtant  householders'  list  is  made  out 
in  three  divisions,  carrying  the  following  franchises : 
Division  1,  both  Parliamentary  and  burgess ;  Division 
2,  Parliamentary  only ;  and  Division  3,  burgess  only. 
It  was  admitted  that  the  appellant  had  refused  to 
pay  and  had  not  paid  that  portion  of  the  poor  rate 
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lervfad  for  the  poipcieff  of  ednoation  in  tlie  said 
borough,  and  that  the  amount  of  li.  6d,  waa  due 
thereoo  ou  the  5th  of  Jauuary^  1904,  and  had  not 
been  fully  paid  on  or  before  the  20th  of  JeI^ ,  1904. 
The  appellant  and  the  thirty-nine  other  peraoni 
whose  names  bad  been  omitted »  claimed  to  ha^e 
their  names  inserted  in  the  laid  list  of  inhabitant 
householders  under  similar  oiroum  stances.  The 
claims  were  duly  objected  to.  Three  points  of  law 
were  takeu :  (a)  That  the  education  rate  was  not  a 
poor  rate*  and  that  non-payment  of  poor  rates  alone 
and  of  no  other  rates  disqualified  an  inhabitant 
hoDseholder  in  a  Parliamentary  and  municipal 
borough  from  being  inserted  in  Division  1  of  the  list 
of  voters  J  (&)  that  the  education  rate  was  not  a 
borough  rate  for  the  purpose  of  the  Begistra- 
tion  Acts;  {c)  that  non-paymect  of  the  burial  rate 
did  not  dii qualify  an  inhabitant  householder  in 
a  Parliamentary  and  municipal  borough  from 
being  inserted  in  Birision  1  of  the  list  of 
voters.  On  the  first  poiijt  I  decided  that  the  educa- 
tion rate  was  cbargeable  to  the  poor  rate  according 
to  law,  that  it  formed  part  of  the  poor  rate^  and  that 
the  said  poor  rate  as  made  and  demanded  was  one 
rata  and  indivisible,  *  Poor  rate '  is  defined  in  seo- 
tioa  20  of  the  Poor  Bate  Assessment  Act»  1S69»  in 
thesa  words  :  *  Poor  rate  shall  mean  the  assessment 
for  the  relief  of  the  poor  and  for  other  pnrposes 
cbargeable  thereon  according  to  law;'  elearly 
indioating  that  there  may  be  poor  rates  other  than 
those  to  be  emended  simply  for  tbe  relief  of  the 
poor.  Statutes  dealing  with  education  point  to  the 
conolusion  that  the  education  rate  Is  part  of  the  poor 
rate-  By  Beotion  18  of  the  Education  Act.  1902,  the 
expeuses  of  an  urban  df strict  couoeil  other  than  a 
borough  ate  to  be  raised  in  the  manner  provided  by 
Keetion33of  the  Elementary  Education  Act,  1876 -- 
that  is,  they  are  to  be  paid  out  of  a  fund  to  be  railed 
out  of  the  poor  rates  for  the  parish  or  parishes  for 
which  the  committee  of  management  act,  and  as  to  a 
borough  by  the  same  section  18  of  the  Education  Act, 
1902,  the  ^Jcpenies  are  to  be  paid  out  of  the  borough 
fund  or  rate,  and  by  section  145  of  the  Municipal 
Corporations  Act,  1882,  the  council  of  a  borough  has 
power  to  order  a  parish  within  the  borough  to  pay  its 
contribution  to  the  borough  rate  out  of  the  poor  rate. 
I  further  decided  that  in  a  Parliamentary  and 
municipal  borough  au  unpaid  poor  rate  was  not 
the  only  diaquolifyiug  rate  ;  that  payment 
on  or  before  the  20th  of  July^  1904,  of  all 
borough  rates  as  well  a%  poor  rates  due  on 
the  5th  of  J^iuary,  1904,  was  eeseatial  to  registration 
in  Division  1  of  the  said  list  of  inhabitant  householders 
— as  to  the  Parliamentary  franchise  by  section  3, 
sub -section  S,  of  the  Representation  of  the  People  Act, 
18G7,  and  as  to  the  burgess  francbtse  by  stctioa  9» 
sub -section  2  (fi)  and  (e),  of  the  Municipal  Corporations 
Act,  1882 ;  and  I  also  decided  that  these  diaqualifica^ 
tioni  operated  respf  ctively  in  regard  to  the  insertion 
of  the  name  of  the  appellant  either  in  Division  2  or  in 
Di vision  3.  On  the  second  point  I  decided  that  the 
education  rata  was  a  borough  rate  payable  out  of  the 
borough  fund  for  the  purposes  of  the  Hegistration 
Acts*  The  point  seemed  to  me  unarguable,  baviug 
regard  to  section  18  of  the  Education  Act.  1902,  as 
the  words  *  the  expenses  under  the  Act  ihall  be  p^d 
out  of  the  borough  fund  or  rate  '  seem  to  me  to 
admit  of  no  other  coustruction.  On  the  third  point 
it  was  contended  that  by  section  1  of  the  Burial  Act, 
1860,  the  burial  rate  was  levied  as  a  separate  rate,  and, 
therefore,  non-payment  of  it  did  not  disqualify  the 
Appelant  from  being  inserted  in  the  said  list,  and 
that,  as  the  amount  due  on  the  burial  rate  [  I  |^d.  iu 
the  pound)  exceeded  by  one  halfpenny  in  the  pound 
the  atooont  due  on  the  education  rate  (Idt  in  the 


pound)  it  followed  that  the  education  rate  had  been 
fully  paid,  and  that  no  part  of  the  poor  rata 
remained  unsatisfied*  I  decided  that  the  true  con- 
structiou  of  section  1  was  that  for  the  purposes  of 
the  Burial  Acts  the  local  authority  had  an  opttofi 
to  levy  either  a  general  or  a  separate  rate,  and 
thai  in  the  present  case  the  «aid  authority  had  levied 
a  general  and  not  a  separate  rate,  and  that  the  said 
burial  rate  was  a  borough  rate,  ^e  non-payment  of 
which  di^qualitied  the  appellant  from  being  inserted 
in  the  said  list  of  inhabitant  householders  by  virtue  of 
section  3,  sub -section  3,  of  the  Bepresentation  of  the 
People  Act,  1867  (Parliamentary),  and  of  section  9| 
sub- section  3  {d)  and  (e),  of  the  Municipal  Oorporatioui 
Act,  lS32(bnrgess).  I  also  decided  that  the  appellant 
had  not  on  or  before  the  2pth  of  July,  1904,  bondjide 
paid  an  equal  amount  in  the  pound  to  that  payable 
by  other  ordinary  occupiers  in  reipeot  of  all  poor 
rates  that  had  become  payable  by  him  m  retpeot  of 
his  said  premises  up  to  the  preceding  5th  of  Janutryi 
1904,  and  that  he  was  disqualified  thereby  from  being 
insert  I'd  in  the  said  list  by  section  3,  sub -section  i,  of 
the  Representation  of  the  People  Act*  1867.  I 
accordingly  disallowed  the  claims  of  the  appeUant 
Frederick  Ash  and  the  said  thirty- nine  other  personi 
to  be  ineerted  in  the  said  list  of  inhabitant  house* 
holders.  Due  notice  of  appeal  from  my  deoision  wii 
given,  and  I  ordered  the  appeals  in  all  the  befor*- 
mentioned  cases  to  be  consolidated.  If  the  court 
should  be  of  opinion  that  all  my  dedeions  were 
wrong,  the  register  is  to  be  amended  by  inserting  the 
names  of  the  appellant  Frederick  Ash  and  of  ths 
said  thirty -nine  other  persons  on  the  said  lilt  of 
inhabitant  householders,  but  if  the  court  should  be  o( 
opiuiun  that  any  one  of  my  decisions  were  rights  the 
said  list  shall  stand  without  amendment.'* 

Cox   v^    Meabiman. 

The  case  Btat€d  by  the  Bevising  Barrister  for  the 
County  of  Wilts,  in  this  casct  was  as  follows  : 

"  Edward  Cox  (the  appellant},  of  24 «  Herd -street, 
Marlborough,  duly  made  a  claim,  dated  the  17th  of 
August*  19t>4,  to  have  his  name  inserted  in  the  Oceo- 
piers^  List  (Division  I )  as  a  duly  qualified  voter  for 
the  parish  of  St.  Mary,  Marlborough,  entitling  him 
to  Tote  at  a  Parliamentary  election  and  also  at  any 
county  council  or  jmrochial  election  held  io  and  for 
the  said  Eastern  Division  of  Wiltshire^  in  respect  of 
a  certain  dwelling-house  situate  at  24,  Herd^street. 
Marlborough,  aforesaid,  of  which  the  said  Edward 
Cox  was  the  occupier.  It  was  proved  by  the  aisistant 
overseer  of  the  said  parish  upon  oath  that  tbe  whole 
of  the  poor  rate  due  on  the  5th  of  January,  1904,  in 
respect  of  the  said  dwelling-house  had  not  been 
paid  either  on  or  before  the  20th  of  July,  1904,  si 
required,  or  at  all.  The  trustees  of  the  PrimiliTe 
Methodist  Chapel  in  the  said  parish  were  rated  sf 
owners  of  the  said  premiies*  imd  the  overseers  of  the 
poor  of  the  said  parish  demanded  from  them  pay  meat 
of  the  poor  rate  made  on  the  20th  of  October,  ltHJ3* 
to  meet  expenses  which  would  be  incurred  before 
the  2^th  of  March,  1904,  and  of  the  arrears  of  former 
rates.  The  rates  as  demanded  amounted  on  the  ^th 
of  January,  1904,  to  6s,  Ojd.j  made  up  of  4».  t^M 
being  an  instalment  of  tbe  rate  made  on  the  said 
20tb  of  October,  1903,  and  Is.  6^.  arreirs  of 
former  rates*  The  said  rate  due,  however,  on  the 
5ih  of  January,  1904,  was  leduced  to  5s.  4  jd.  by  reaion 
of  the  chapel  trustees  having  compounded  for  the 
said  rates  as  owners  of  the  premises.  The  stid 
owners  paid  on  account  of  the  said  rates  Ss.  5|d>  on 
the  26tH  ol  February,  1904,  leaving  a  balance  itUl 
due  of  Is.  lid.,  which  was  still  unpaid  on  the  20th  of 
Jdly,  1904.  The  demand  notr s  show  how  the  rate  of 
It.  6d.  in  the  pound  is  made  up,  luid  m  as  fdkws; 
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HlOH  GOUBT. 


Ash  v.  Nioholl. 


HlOH  COUBT. 


Belief  of  the  poor  and  other  expense!  of  the 
gaazdisns,  6^. ;  oonntyoontribations,  10^.;  expenses 
of  tiie  overseers,  Id. — Is.  6d«  With  the  exoeption  of 
the  B«id  dttnand  note,  no  evidence  whatever  was 
given  or  tendered  to  me  as  to  what  part  of  the  said 
rate  was  unpaid,  bat  it  was  contended  by  the  party 
ag*nt  that  the  amonnt  so  left  unpaid  was  in  respect 
of  the  rate  for  education,  and  that  that  part  was  in- 
oluded  in  the  10^.  for  county  contributioDS.  I 
invited  evidence  of  these  contentions,  but  none  was 
fortbooming.  Bight  other  persons  claimed  to  have 
their  names  inserted  in  the  laid  list  under  similar 
oiroamstanoes.  I  decided  as  a  fact  that  the  whole  of 
the  poor  rate  due  on  the  5th  of  January,  1904,  and 
dolT  demanded  by  the  said  overseers  in  respect  of  the 
said  premises,  had  not  been  paid  on  or  before  the  20th 
of  July,  1904,  and  I  therefore  disallowed  the  daim 
of  the  said  Bdward  Cox  and  of  the  eight  other 
penons  to  be  put  upon  the  said  list.  Due  notice  of 
appeal  from  my  decision  was  given,  and  I  ordered 
the  appeals  in  all  the  before-menticmed  oases  to  be 
consolidated.  If  the  court  be  of  opinion  that  my 
deoidon  was  wrong,  the  register  is  to  be  amended  by 
inserting  the  names  of  the  taid  Edward  Cox  and  of 
the  said  eight  other  persons  in  the  said  list.*' 

The  Bepresentation  of  the  People  Act,  1867  (30  & 
SI  Yiat.  c.  102),  by  section  3,  sub-section  (4)  provides 
that  every  man  claiming  to  be  put  on  the  Panlamen- 
tary  register  of  a  borouffh  shall  have  {inter  (dia)  "  on 
or  before  the  20th  of  JiUy,'*  1904,  **  band  fide  paid  an 
equal  amonnt  in  the  pound  to  that  payable  by  other 
ordinary  occupiers  in  respect  of  all  poor  rates  that 
have  become  payable  by  him  in  respect  of  the  said 
premises  up  to  the  preceding  5th  day  of  January." 

The  Muoidpal  Corporatioos  Act,  1882  (45  &  46 
yjot.  c.  50),  by  section  9,  sub-section  2  (d)  (e), 
provides  that  a  person  shall  not  be  entitled  to  be 
enrolled  as  a  burgess  unless  he  is  qualified 
as  follows  (inter  alia):  **(d)  has  been  rated 
in  respect  of  the  qualifying  property  to  all  poor  rates 
mftde  during  those  twelve  months  (i.e.,  the  twelve 
months  preceding  the  15th  of  July  in  any  year)  for 
the  parish  wherein  the  property  is  situate ;  ana  (e) 
baa  on  or  before  the  20th  of  the  same  July,  paid  all 
sooh  rates,  including  borough  rates  (if  any)  as  have 
become  payable  by  him  in  respect  of  the  qualifying 
inroperty  up  to  the  last  preceding  5th  of  January." 

Cyril  Dodd,  K.C.,  for  the  appellant  Ash.— The  two 
p<nnts  raised  on  this  appeal  are — (1)  That  the  educa- 
tion rate  was  not  a  poor  rate ;  (2)  that  the  education 
rate  was  not  a  borough  rate.  It  was  never  intended 
by  the  Legislature  that  every  uew  charge  put  upon 
the  poor  rate  should,  if  not  paid,  form  a  disqualifica- 
tion for  franchise,  and  thereby  by  a  side  route  make 
the  qualification  for  franchise  more  difficult.  The 
qualification  for  franchise  was  the  payment  of  poor 
rate,  which  was  a  poor  rate  properly  so  called,  and 
did  not  depend  on  the  payment  of  a  charge  which, 
although  collected  with  the  poor  rate,  was  not  in  fact 
a  poor  rate  in  the  ordinary  sense  of  the  word*  At 
the  time  the  franchise  was  given  there  was  nothiog  in 
the  nature  of  an  education  rate  which  was  put  upon 
the  poor  rate.  If  tins  was  a  question  of  a  contract 
between  a  landlord  and  a  tenant  whereby  the  land- 
lord agreed  to  pay  the  poor  rate,  there  was  authority 
for  saying  that  it  did  not  follow  tiiat  every  new  charffc 
put  upon  the  poor  rate  would  have  to  be  borne  by 
the  hmdloxd  under  such  a  contract.  [He  referred  to 
Earl  of  Cork  v.  County  Council  of  Cork,  [1903]  2  Ir. 
B^.  490.]  Another  Irish  case,  McDaid  v.  Galoraith, 
[1901]  2  Ir.  Bep.  49,  where  it  was  held  that  the  poor 
rate  was  an  indivisible  rate,  could  be  distioguished 
from  the  present  case,  on  the  ground  that  the  word- 
ing of  the  Irish  Act  in  that  esse  was  materially 
different* 


TT.  J.  Jeeves,  for  the  respondent  Nioholl  (the  town 
clerk  of  Scarborough)  did  not  argue. 

B.  Mortimer  Montgomery,  for  the  appellant  Cox, 
contended  that  on  the  facts  stated  the  appellent  was 
not  disqualified  from  being  on  the  lists  as  a  county 
and  parochial  elector,  even  if  the  court  should  think 
that  he  was  disqualifled  as  a  Parliamentary  elector. 
Further,  as  he  was  a  tenant  and  the  burden  of  the  rate 
was  on  his  landlord,  the  appellant  did  not  become 
disqualified  by  reason  of  his  landlord's  neglect  to  pay 
the  rate  unless  notice  of  that  neglect  had  been  served 
on  him  by  the  overseers ;  there  has  been  no  decision 
upon  this  point  in  England ;  in  Ireland  it  has  been 
held  that  the  omission  of  the  landlord  to  pay  the 
rate  disqualified  the  tenant,  even  although  no  notice 
of  the  rates  being  unpaid  had  been  given  to  the 
tenant  {Clark  Y..Buehanan,  20  L.  B.  Ir.  244)  ;  but  in 
Scotland  the  contrary  has  been  held  :  NeiUon*$  case,  18 
Bettie  338. 

Lord  Alyxbstonb,  L.O.J.— On  the  substantial 
point  raised  in  these  cases  I  have  no  doubt.  The 
contention,  broadly  stated,  is  that  although  a  demand 
made»  in  proper  form  as  poor  rate,  upon  a  person  or 
persons  liable  to  pav  that  poor  rate,  yet  because  the 
rate  is  made  not  only  for  poor  rate  properly  so-called 
but  also  for  other  purposes  which  could  not  properly 
be  so  described,  the  ratepayer  may  say,  '*  I  dedine  to 
pay  that  portion  of  the  poor  rate  whidi  is  not  for  the 

Surposes  of  poor  rate  properly  so-oJled,"  and  that  in 
oing  so,  he  does  not  oecome  disqualified  from  being 
on  the  list  of  Parliamentary,  local  government  and 
parochial  voters.  It  is  not  necessary  to  go  throuffh 
the  various  statutes  that  have  heea  refenred  to  m 
argument.  It  is  only  necessary  to  refer  to  section  3, 
sub-section  3,  of  the  Bepresentation  of  the  People 
Act,  1867,  and  to  section  9,  sub-section  2  {d)  {e),  of 
the  Municipal  Corporations  Act,  1882.  [Hu  lordship 
here  read  those  sections,  aod  continued :  The  same 
question  arises  under  both  these  sections — namely, 
whether  a  person  who  objects  to  part  of  the  purposes 
to  which  a  rate  is  to  be  put  can  decline  to 
pay  that  part  of  the  rate  and  yet  incur  do  dis- 
qnalifioation  under  the  Begistration  Acts?  I 
uiink  it  importaut  to  point  out  that  these  cases  do 
not  depend  merely  on  the  particular  objection  raised 
by  the  persons  described  as  "passive  resistors/' 
Soon  after  1867,  at  all  events,  poor  rate  has  been 
levied  for  a  number  of  purposes  which  are  not  poor 
rate  properly  so  called;  and  in  the  Poor  Bate 
Assessment  Act,  1869,  poor  rate  is  defined  (section  20) 
as  "  the  assessment  for  the  relief  of  the  jpoor  and  for 
other  purposes  chargeable  thereon  accordmg  to  law." 

1  thiok,  moreover  (as  was  pointed  out  by  my  brother 
Kennedy)  that  that  fact  was  recognized  by  sub-section 

2  (e)  of  section  9  of  the  Municipal  Corporations  Act, 
1882.  The  same  question  that  was  raised  in  these 
cases  might  have  b^en  raised  by  aoy  ratepayer  con- 
tending that  he  would  only  pay  so  much  of  the  poor 
rate  as  was  referable  to  the  objects  of  the  rate  as 
they  existed  in  1867,  but  that  he  declined  to  pay  the 
balance,  which  was  for  other  purposes.  I  am  of 
opinion  that  a  ratepayer  cannot  refuse  to  pay  part  of 
the  rate.  With  regard  to  the  borouffh  rate,  I  agree 
with  the  revising  barrister  (in  Ash  v.  NicJioll)  that  the 
point  is  unarguable,  having  regpard  to  section  18  of 
the  Education  Act  of  1902,  by  which  the  expenses 
under  the  Act  are  to  be  paid  out  of  the  "  borough 
fund  or  rate."  It  seems  only  common  sense  that  a 
man  should  not  be  able  to  embarrass  the  local 
authorities  by  sayiog  he  would  not  pay  the  whole  of 
the  rate  because  he  objected  to  the  burial  rates,  or  to 
some  other  portion  of  the  rate  included  in  the  poor  rate. 
As  had  been  pointed  out  in  a  recent  case,  such  objec- 
tions could  not  be  raised  even  on  an  appeal  from  the 
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CinzEKs'  Lips  Absiteance  Co,  (Limitbd)  v.  Bnowet, 


PaiVT  Oomroii. 


rate  iteelf ;  Bod  to  say  that  a  peraoo  wlio  wm  liable 
to  pay,  and  who  wwi  properly  ais^Qsedj  could  decHiie 
to  p«y  more  than  ho  liked  to  the  pound »  was  a  con- 
tentioD,  B9  far  ai  I  know,  without  any  authority,  and 
it  oertaioly  had  co  piineiple  to  iupport  it.  I  &m 
ther*^fore  of  Opinion  the  deciaioo  of  the  reviiing 
barnater  in  eaoh  of  these  caaes  waa  right,  aiid  that 
these  appealt  should  be  dismisaed. 

With  regard  to  the  pointi  raised  by  Mr»  Mont- 
gomery for  the  appellfttit  in  Cooo  v.  Merriman,  as  to 
the  position  of  the  appellant  &b  the  tenanti  I  do  not 
think  that  the  court  ought  to  aaaume  that  a  notioe 
bad  not  been  lerTed  on  the  appellant  by  the  overseers 
to  the  effect  that  the  landlord  had  not  paid  the  rate  ; 
neither  ought  the  oourt  to  assume  that  this  point  had 
been  taken  before  the  revieiog  barrister,  Tttis  courts 
therefore,  did  not  decide  what  wonld  have  beea  the 
result  had  sueh  notice  not  been  gives  i 
^  Kknitedy,  J, — I  am  of  the  same  opinion,  and  have 
little  to  add*  I  think  it  is  imporfaMit  to  point  out 
that  poor  rate  is  levied  as  one  and  indivinible  rate, 
and  not  the  leas  bo  because  the  separate  purposes  for 
which  it  is  levied  are  set  oat  in  the  demand  note. 
The  ratepayer  has  no  right  to  apportion  any  part 
payment  for  particular  purposee;  nor,  in  my  jnd|(- 
meat,  oodd  any  sucb  part  payment  he  properly 
accepted  hf  oflSciali*  In  my  opinion  the  poor  rate 
13  one  indivisible  rate,  and  I  think  it  therefore  im- 
possible to  say,  under  the  circumstanees,  that  the 
appellants  in  these  casei  have  paid  the  poor  rate. 

BiDLET,  J» — I  agree,  and  have  nothing  to  add. 

Appeals  diammed^ 

Solicitors  for  the  appellant  Aab,  Jaqitu  dt  (7o*,  for 
Mkhardsofh  Scarborough, 

SdiQitors    for    the   appellant    Ooxj   Llotfi-Qeorgei 
BoberUt  d^  Co. 


Pobg  fflouticJL 

(Fram  the  Supreme  Court  of  New  South  WalM.) 

May  6,  1904. 

Citizens'  Life  AaauaAKOE  Co.  (Ldoted)  v, 

Browk.  (tf.)  I 

Campant/ — Lihd — Servfint  of  company' — PuhUcation — 
AijiJicif — Sco-pe  of  cmploymenL 

A  limited  oompany  is  te^potisihie  /or  a  libel  puhliihed 
hif  one  of  its  o£iter9,  mher&  the  act  is  done  in  the  course 
of  employment  which  is  authorized  hi;  the  companii. 

This  was  an  appeal  from  ih^  Supreme  Co  art  of 
New  BoutJi  Waler.  The  facts  are  given  in  their 
lordships*  judgment. 

Aiquiih,  K,C,t  and  Frunk  Umtdlt  for  appellant, 

M*  Drt/sdfde  Woodcock,  for  respondent 

The  jadgmeut  of  their  lordships  ( Ciorda  Mionagh- 
ten,  Davpy,  Lindley,  and  Sir  Arthur  Wilsoo)  was 
delivered  by 

Lord  LiiiDLEr,--The  question  raised  by  thii  appeal 
ia  whether  a  limited  company  is  lesponsible  for  a 
libel  publiahed  by  one  of  its  oflieers.  The  aotion  has 
been  tried  three  times.  The  plaintiff  obtained  a 
verdict  and  judgment  every  time,  with  damages 
^hioh  have  been  every  time  in ci eased.  Counwl  for 
the  company  feel  that  it  would  be  nBeless  to  aend 
the  case  back  for  another  trial,  and  they  therefore 

(a.)  Beport^  by  C.  H«  OmiJTON,  Esq.,  Barriater- 
at-Law, 


ask  that  the  last  verdict  and  judgmmt  ihcmld 
be  set  aaide  and  judgment  enie^  for  the  eoio- 
pany.  The  facte  are  shortly  as  follows:  Tb* 
appellants  are  an  assurance  eompany  inoon^rsted 
with  limited  liability  and  carrying  on  budiiwi 
in  New  South  Wales.  From  January,  1900,  irntil 
June,  1900,  the  roipondent  Brown  (the  pUiotiff 
in  the  action)  was  in  tbe  service  of  the  oempui;  ai 
an  insurance  agent  at  Tarn  worth.  Brotse^  was  iutro- 
dnced  to  the  company  by  Fitsspatrick^  who  waa 
employed  by  the  company  as  a  tuperinteudunt  of 
aerenoies  under  the  terms  of  an  agreement  dated  tb& 
12th  of  June.  1809.  His  duties  will  he  referred  to 
presently.  Shortly  after  leavbg  the  employ  meat  d 
the  company —namely,  in  the  month  of  July,  Brown 
entered  the  service  of  a  rival  company  called  the 
Standard  Life  Asaooiatioo,  and  while  in  the  semosol 
such  oompany  Brown  visited  divers  of  the  polity- 
holders  in  the  appellant  company,  and  endeavoa^eil 
to  induce  such  policy-holders  to  leave  the  appellaiit 
company  and  to  insure  in  the  Standard  Life  AsBOgii- 
tion,  and  for  the  purpose  of  bringing  about  such  i 
result  made  statements  derogatory  to  the  appeHactl 
company.  Fitzpatriek  learned  that  snch  statement! 
had  been  and  were  being  made,  and  he  published  tbe 
libel  complained  of.  It  was  a  drcular  letter  lecit  to 
several  persons  insured  in  the  appellant  oompanj  ia 
answer  to  ioquiries  made  by  them^  It  was  pimf 
defamatory.  Some  statements  contained  in  it  wttfl 
not  true,  and  Fit sRpa trick  knew  they  were  not  trafi. 
There  was  evidence  of  express  malice  on  the  part  oi 
Fit z Patrick.  There  is  no  note  of  the  learned  ju^ge'i 
summing  up,  but  the  jury  found  a  verdict  for  tb 
plaintiff,  gave  him  £Q5Q  damages,  and  found  that 
'*  Fitz  pa  trick  was  acting  in  puhliehing  the  lihel  withia 
the  soope  of  his  employment  and  in  the  cotirfi  d  lufl 
employment.*'  Judgment  was  accordingly  sotared 
for  the  plaintiff  for  this  sum.  and  costs ;  and  tbt 
Supreme  Court  refused  to  set  aside  the  verdiet  ai^d 
enter  judgment  for  tbe  defendants  and  rsfoied  to 
grant  a  new  triab     Heoce  the  present  appeal. 

Counsel  for  the  appellants  contended,  iistp  tbit 
the  verdict  was  wrong  in  finding  that  Fitzpitri(i 
acted  in  publishing  the  libel  within  the  scofie  and  nJ 
the  course  of  his  employment ;  and,  secondly,  tbit 
even  U  he  did,  yet  the  malice  with  which  he  wrote  it 
cannot  be  imputed  to  the  company.  In  support  oi 
thii  proposition  reliance  was  plaoed  on  tbe  weli^ 
known  judgment  of  the  late  Lord  Braruwell  ^ 
Abrath  v.  Nmih-Bastfrn  Railway  Co,,  32  W.  B.W, 
1 1  A.  C.  247,  see  p.  250. 

It  will  be  convenient  to  dispoai  of  the  second  qaaf- 
tion  first.  There  ia  no  di;)ubt  that  Lord  Bfamwall 
held  strongly  to  hfa  opinion  that  a  corporaUon  W 
incapable  of  malice  or  motive,  and  that  an  action  ^ 
malicious  prosecutioQ  could  not  be  maintained  agikit 
a  company.  Lord  Cran worth  in  Addie  v.  We^^ 
Dank  of  Smtland,  K  B,  1  H.  L.  Sc.  145,  IS  W-  B, 
H.  L.  Dig.  14,  had  expressed  a  mtnilar  opitiios 
as  to  the  liability  of  corporations  for  fraud* 
But  these  opinions  have  not  prevailed,  and  tbdr 
lordships  are  not  prepared  to  give  effect  to  thfloi. 
If  it  is  once  granted  that  corporations  are  for  oinl 
pnrposei  to  be  regarded  as  persons,  Le.^  as  princiip*Ii 
acting  by  agents  and  servants,  it  is  diBiciilt  to  tm 
why  the  ordinary  doctrines  of  ai^ency,  and  of  maittf 
and  servant,  are  not  to  be  applied  to  corpcratioiii 
as  weO  as  to  ordinary  individuals.  These  doctric** 
have  been  so  applied  in  a  great  variety  of  oasti,  is 
questions  arising  out  of  contract,  and  in  qeettidfls 
arifting  out  of  torts  and  frauds ;  and  to  apply  thflffl  to 
one  class  of  libels  and  to  deny  their  application  to 
another  class  of  libels  on  the  ground  Uiat  malui 
cannot  be  imputed  to  a  body  corporate  appatft  lo 
their   lordships    to     be    contrary    to   lonnd    l^ 
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principles.  To  talk  abont  impating  malioe  io 
oori>orationi  appears  to  their  lorcuhips  to  introdaoa 
metA^hyaical  subtleties  wbioh  are  seedless  and 
fallaoiouf .  Their  lordships  oonoar  with  the  view  of 
the  Aotiog  Chief  Jostioe  in  this  case,  that  if  Fitz- 
patrick  published  the  libel  complained  of  in  the 
course  of  his  employment,  the  company  are  liable  for 
it  OB  ordinary  principles  of  agency.  Fitzpatrick's 
letter,  althoueh  published  on  a  privileged  occasion, 
was  not  itself  vrivileged ;  and  not  being  privileged 
the  letter  must  be  tre%ted  as  any  other  libel  written 
and  published  by  an  officer  of  the  company. 

There  remaius,  however,  the  important  question 
whether  there  was  evidence  on  which  the  jury  could 
properly  find  that  the  publication  of  the  letter  was 
within  the  scope  of  Fitzpatrick's  authority  or,  what  is 
the  same  thiog,  within  toe  scope  of  his  employment. 
He  was  engaged  by  a  written  agreement ;  he  was  a 
snperiutendent ;  he  was   to    act   under  insbruotions 
given  to  him  by  properly  authorized  officers  and  in 
accordance  with  the  rules  and  regulations  of  the  com- 
pany.   He  was  to  devote  his  whole  time  to  furthering 
the  company's  budncBS.    He  was  to  receive  and  p»y 
money,  keep  proper  ace  )unts,  and  to  supervise  various 
ageudee  under  him«  He  was  to  be  paid  a  salary  of  £5 
a  week  and  a  commission  on  policies  procured  by  him. 
The  written  agreement  did  not  state  more  precisely 
what  his  duties   were.     Witnesses  were   called  to 
throw  further  light  upon  the  subject.    Mr.   Bedy, 
the  general  secretary  of  the  company,  said  that  if 
policy-holders  wanted  to  know  why  the  company 
did  not  proseoute  Brown  for  his  statements  about  the 
company,  Fitzpatrick  should  have  communicated  the 
matter  to  the  head  office  before  takirg  action.    **  It 
would  have  been  his  duty."    Another  witness  said 
his  duty  was  to  appoint  and  look  after  agents,  and 
'*to  stand  as  an  intermediate  between  the  assured 
and  the  office.    His  authority  is  to  secure  business 
and  save  business,  and  to  visit  policy-holders  whose 
policies  have  lapsed  or  are  likely  to  lapse.    In  the 
flistrict  itself  there  is  no  one  above  him."    It  is  clear 
that  the  scope  of  Fitzpatrick's  authority  and  employ- 
ment was  wide,  and  by  no  means  clearly  defined.    In 
considering  the  scope  of  his  authority  and  employ- 
ment their  lordships  agree  with  the  Acting  Chef 
Justice  in  thinking  that  the  jury  were  entitled  to  act 
on  their  own  knowledge  of  Colonial  business  and 
habits.    They  were  entitled  to  consider  the  necessities 
of  the  case  arising  from  the  size  and  nature  of  the 
district  placed  under  Fitzpatnck's  supervision  and 
what  would  nauraUy  be  done  in  the  colony  by  a 
person  in  bis  position.    Ha  had  no  actual  authority 
express  or  implied  t  >  write  Itbals  nor  to  do  anything 
legidly  wroDg ;  but  it  is  not  neoe  siry  th%t  he  should 
have  had  any  such  authority  iu  order  to  render  the 
company  liabla  for  his  acts.     The  law  upon  this 
subject   cannot   be   better   expressed   than   it   was 
by    the   Acting   Chief   Justice   in   this   case.     He 
laid :  **  Although  the  particular  act  which  gives  the 
cause  of  action  may  not  be  authoriz<^d,  still  if  the 
act  is  done  in  the  course  of  employment  whioh  is 
anthoriz'id,  then  the  master  is  liable  for  the  act  of  his 
servant."    This  doctrine  has  been  approve  d  and  act^d 
upon  by  thii  Board  in  Madcap  v.  Colonial  Bank  of  New 
Brunswick,  22  W.  R.  473,  L.  R.  5  P.  C.  394  ;  Swire  v. 
FranciB,  L.  B.  3  A.  C.  106.  and  the  doctrine  is  as  applic- 
able to  incorporated  companies  as  to  individuals.    All 
doubt  on  tills  question  was  removed  by  the  decision 
of  the  Court  of  Exchequer  Chamber  iu  Barwick  v. 
EvglUh  Joint  Stock  Bank,  16  W.  B.  877.  L.  R,  2  Ex. 
259,  which  is  the  leadiog  case  on  the  subjf  ct.    It  was 
distinctly  approved  by  Lord  Selbome  in  the  House  of 
Lords  in  Houldiworth  v.  City  of  Olasgow  Bank,  28 
W.  B.  677,  L.  B.  5  A.  C,  at  p.  326,  and  has  been 
followed  in  numerous  other  cases. 


Such  being  the  evidence,  their  lordships  cannot 
judiciaUy  hold  that  there  was  no  evidence  to  warrant 
the  jury  in  finding  that  it  was  within  the  scope  of 
Fitzpatrick's  authoritv  and  employment  to  write  to 
policy-holders  in  order  to  counteract  the  mischief 
which  Brown  was  doing  to  the  business  of  the  com- 
pany; and  although  Fitzpatrick  went  too  far  and 
made  charges  against  Brown  which  he  Imew  were 
not  true,  their  lordships  are  of  opinion  that  the 
company  are  legally  responsible  for  what  he  wrote. 

As  regards  the  verdict  being  against  the  weight  of 
evidence,  it  must  be  borne  in  mind  that  Simpson,  J., 
who  tried  the  last  action,  was  satisfied  with  the 
verdict,  and  he  reports  that  the  judges  who  tried  the 
two  previous  actions  were  also  satisfied  with  the 
verdicts  given  in  them.  Their  lordships  see  no 
re%son  for  thinking  the  verdict  wrong  on  the 
evidence  adduced. 

Their  lordships  will  therefore  humbly  advise  his 
Majesty  to  dismiss  the  appeal,  and  the  appellant 
company  must  pay  the  costs. 

Solicitors  for  the  appellant^  C.  Bussell  d:  Co, 

Solicitors  for  the  respondent,  J,  H,  Oalbraith. 


Appeal.  \ 

Yaughan  Williams,  R  »mAr,  and  >  Oot.  31 ;  Nov.  7. 
Cozens-Hariy,  L  JJ.  ) 

In  re  E.  V.  W.,  A  Person  op  Unsound  Mind  so 
Found  by  Inquisition,  (a.) 

Lunacy  —  Illegitimacy  —  Disposition  of  property  after 
death — Deed  of  trust  executed  by  lunatic  after  inquisi^ 
tion— Application  to  teat  validity  or  perpetuate  teeti' 
mony — Bights  and  duties  of  the  Crown — Conflict  of 
control— Lunacy  Act,  1890  (53  Vict,  c.  5),  «.  120. 

The  court  cannot  recognize,  or  regard  as  otherwise  than 
void,  a  died  executed  by  a  lunatic,  after  inquisition,  dis- 
posing of  his  property  after  death ;  and  therefore  will 
not,  at  the  lunatic*  s  instance,  order  a  trial  for  testing  the 
validity  of  such  deed,  or  for  perpetuating  testimony  of 
capacity  to  execute  it. 

Ex  parte  Sir  Benjimiu  Wiight,  1  Vern*  155,  dis- 
cussed. 

Appeal  from  the  order  of  a  Master  in  Lunacy. 

The  applicant  was  an  unmarried  lady,  fifty-six 
years  of  age,  who  had  been  found  of  unsound  mind 
by  inquisition  on  the  8  th  of  April,  1869,  and  had  been 
in  an  asylum  till  some  two  years  ago,  since  which 
she  had  lived  in  various  houses  hired  for  her,  and  had 
been  kept  under  proper  supervision. 

She  suffered  still  from  occasional  fits  of  violence, 
and  was  subject  to  strong  delusions,  but  when  free 
from  these  was  clear-headed  and  capable  of  formbg 
a  rational  opinion. 

She  was  possesced  of,  or  entitl-^d  in  reversion  to, 
sums  aggregating  about  £80,000  invested  in  New 
Consols,  which  were  in  court,  and  as  she  was  of 
illegitimate  birrh  and  her  interest  in  the  property  was 
absolute,  it  was  desirable,  as  she  was  well  aware, 
that  some  disposition  should  be  made  to  prevent  the 
property  passing  to  the  Crown  at  her  death,  and  to 
secure  it  to  certain  persons  who  were  relations  of  one 
or  other  of  her  parents,  and  who  were  in  some  degree 
dependent  upon  her,  she  being  ia  the  habit  of  making 
them  certain  allowances  out  of  her  income  with  the 
sanction  of  the  court. 

(a)  Reported  by  R.  Hill,  Esq.,  Barrister-at-Law. 
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With  thb  Tiew  sbe  mftde  appiic&tion  througti  the 
committee  of  li^r  eatate  to  the  master,  aakiiig  tbat  ihe 
might  be  at  liberty  to  execute  n  will  and  deed-poll, 
hj  which  latter  she  desired  to  declare  heraelf  truitee 
of  her  property,  aa  to  the  iocouie,  for  heraelf  for  life, 
and  at  to  tno  oapitalj  for  the  pe  1 6  "^na  above  -  mentioned 
in  varioua  shares,  certain  charitable  gifia  beiog  also 
iooluded,  and  askiDg  that,  on  siich  deed  bting 
executed,  she  might  be  at  liberty  to  bring  au  action 
by  her  committee  aa  her  next  friend,  againat  tbB 
Attorney- Oeneral,  for  the  purpose  of  (fe^-^iSog  as  to 
the  validity  of  the  inatrnment  The  master,  after 
several  hearioga,  cam©  to  the  concluiion  that  the  had 
no  power  to  execute  such  a  deed,  and  h©  it^de  no 
order  except  as  to  coats. 

lo  the  mEautime,  in  the  absence  of  any  prohibition 
by  the  master » the  applicant  had  executed  the  ^ill 
and  deed-poll,  and  she  now  gave  notice  of  appeal , 
aiking  that  the  order  might  be  diioharged  and  that 
she  might  be  at  liberty  to  bring  an  action  in  the 
Chancery  DifiEiQn,  by  the  committee  of  her  estate  aa 
her  nf  xt  friend  ^  again  at  one  or  more  of  the  other 
bentficiarits  under  the  deed,  for  a  declaration  that 
the  deed  was  valid,  or  that  such  other  directions 
might  be  given  as  might  be  proper  for  the  institution 
of  proceedings  for  establisbiog  the  validity  of  the 
deed,  or,  alternatively,  that  such  directioos  might  be 
given  as  might  be  proper  for  the  institution  of 
proceedings  to  set  it  aside. 

The  appeal  was  by  arrangement  adjourned  into 
court  wiihoat  boing  heard  by  the  Lord  Jasttoe  in 
chambers* 

Upjohn,  KM,^  and  MacBminnty,  for  the  applicant, 
— The  object  of  the  application  is  to  have  the  question 
of  %'alidity  set  at  rest  in  the  applicant's  lifetime, 
whiah  will  be  a  great  relief  to  her  mmd.     If  she  ba 
refused  and  left  to   make  her  dispoaitioas  by  will, 
their  validity  can  only  be  determined  after  her  deith, 
when  perhaps  all  those  who  oouM  hsve  tf^stifiod  a^  to 
her  capacity  at  the  time  of  execution  may  be  dead 
too.     The  desired  object  might  be  attained  by  allow- 
ing her  to  bring  the  proposed  action  through  her 
committee,  and  at  the  expenae  of  her  estate,  or  by 
intimating  that  if  thoae  interested  under  the  deed 
should  undertake  litigation,  the  court  would  aco^^de  to 
it,  and  allow  the  proceedings  to  ba  oanied  on  at  the 
expense  of  the  estate,  and  with  th^  approval  of  the 
master,  so  that  no  improper  coats  might  be  iucnrred. 
The  action  might  ba  brought  to  try  tlie  direct  issne  of 
capacity  as  in  Sir  Beiijumia  WrtghCs  case^   I   Vera* 
155,^  or  it  might  be  merely  one  for  perpetnatioo  of 
te*timoiiy.    The  latter  is  not  mentioned  in  the  n.tioe 
of  appeal,  but  we  aak  that  the  notice  be  read  as  if 
such  an  action   were  expressly  referred   to  therein* 
This  deed  is  bke  a  will  m*de  in  a  lucid  interval,  and 
which  would  be  admitted  to  probate.     The  language 
of  Rir  William  Grant  in  Hall  v,  Warreti,  9  Ves*  605, 
610,  shows  that  an  absolute  conveyance  by  deed  in 
m  lacid  interval  ia  on  4he  same  footing  as  a  will 
FTAijaHAN  WiXLUMS,  LJ,— That  was  not  a  case 
of  a  lunatic  bo  fouad  by  inquisition.       Romeb,  L J, 
—I   was  thinking  of  a   caie  we  have  all  heard  of, 


^^   was  .uiuimjjf  m  a   case  we  nave  au  Heard  of,     record,  but  of  whicb  no  entry  can  ba  fonnd   w^    »- 

l^a'Z^^^^^  ""  ^  ^^'  ^^  "^  T^^"^'^^  «^^^^^     ««^^*^^    ^^*^^^^    *^  te   K^ing  8^    bTnT^^^^ 
rid    of    her    prODertv.    and    was    ARftrwar^i    f/^.r,^      ah.vnU  k^  #^«*v^  *«  i,„„_  _.l.  ^^;  «*,.      .  "^"J*™^° 


perty  from  the  control  of  the  committee.     He  can 

at  any  time  exercise,  as  to  part  or  the  whole,  by 
order  of  the  court,  the  power  of  revocati'm  which  tbs 
deed  contains*  The  instrument  has  bten  expresily 
framed  so  as  to  psss  nothing  before  the  luoatic'i 
deatt^.  The  principle  laid  do^ra  in  Bttiferlfy*i  msf,  i 
Eep.  123,  1275,  relates  to  alienations  during  the  life 
of  the  lunatic.  There  is  nothing  in  the  Lunacy  Act, 
18&0,  t.J  vest  a  lunatic's  property  abioIut«Iy  in  bin 
committee,  as  the  Bankruptcy  Act  v^sta  a  bankrupfi 
property  in  his  trustep.  The  committee**  poW(?rj  u% 
purely  administrative*  It  is  difficnlt  to  see  on  whst 
ground  the  capacity  t^  rxeoute  a  d*jed  can  be  dentel, 
when  there  is  capacity  to  make  a  will*  T*iis  diffi  ?«lty 
occurred  to  Lord  Crauworth  in  Elh'ot  v.  Fnc^,  5  W.  E. 
465,  482,  7  Be  O.  M,  &  G,  475,  4SL  The  object  id 
view  is  to  ensure  the  peace  of  mind  of  this  lady  by 
bringing  tbe  m*tt*r  to  a  oondaalon  in  her  lifetime. 
In  the  words  of  Oockburn,  L  C.  J*,  iu  Banh  ».  f/t^  J^ 
f^lhw,  L*  H.  5  Q.  B,  549,  566,  18  W.  R,  Dig.  101,  it 
cennot  ba  the  object  of  the  legislator  to  aggravate 
an  affliction  in  itself  so  great  by  the  deprivation  of  a 
right  the  value  of  which  is  nniversiUy  fait  aud 
ackaovk  hedged. 

They  olso  cited  In  re  Tuyltur,  19  W,  fi.  461 
L.  R.  G  Cb,  416;  fii  re  St&er,  32  W.  E*  lOOa,  9  P*  D. 
120, 

The  cas^  stood  over  for  a  week,  that  the  Coart 
might  hive  an  opp3rtuuity  of  looking  a%  the  record 
in  Sir  Benjamin.  Wright's  casc» 

Nov,  7,  —  Vauoiulw  WICLIAM3,  LJ  ^  raad 
extracts  from  the  record  in  the  above-mentioned 
case,  which  had  been  furniihed  from  the  E  loord 
Offica,  and  tbe  particulars  of  which  will  ba  found  in 
hie  lordship's  jutigment.  They  ebowei  that  Sir  Ben- 
jamin bad  be^n  f  jund  a  lunatic  with  luoid  iot^rvali  m 
1681,  that  he  executed  a  settlement  on  the  29th  of 
March,  1633.  wbiie  the  inquisition  wai  stiU  in  fcrw, 
and  that  the  Lord  Keeper,  on  his  application,  after- 
wards direct-' d  that  an  issue  should  ba  tried,  but 
whether  as  to  his  sanity  generally  or  as  to  bii  capadty 
to  execute  tbe  settlement  on  the  a9lh  of  Match  wsi 
not  clear* 

Sir  R.Finlitij,  AM.,  and  R.  J,   Parker,   for  thi 
brown.— We  submit  that  the  issue  to  be  tried  in  Sit 
Benjamin    ^VHt^M's  case   was  as   to   his  sanity    and 
not  as  to  the  validity  of   the  deed  which  he  had 
already  execnt  d— a  fact  wbioh  was  not  mentir>ned  to 
the  court*     It  is  quite  possible  to  reconcile  fhifc  cisi 
with    sound   principle  in  this   way.      The  Crown's 
nght^  in  luoacy  depend  on  the  Crown^s  pr«ragatife, 
which  IS  asserted  by  the  inquisition,  and  so  beoomei 
matter  of  record.    In  any  proeaediogs  f  junded  on  a 
bond  or  c  ntract  of  a  lunatic  so  found— e.-?.^  a  fine 
levied— the  Attorney- General  would  intervene  and  put 
a  stop  to  the  aotion*     What  the  Lord  Kgsp^r  did  w*5 
done  for  the  purpose  of  superseding  the  inquisitmn. 
Tbe  lunahc  was  to  ulead  to  the  ioquiailion  that  he 
had  recovered,  and  the  Attorney-General,  instead  of 
demurring  to  the  plea,  was  to  join  iisue.    The  furth^^r 
dir^ehou  which  la  mentioned  in  Minute  A  on  thn 
record,  but  of  which  no  entry  can  be  found,  w«s   we 


rid  of  her  property,  and  was  afterwards  "found 
lunatic  by  inquisition*  Do  you  say  that  finding 
made  no  difference  P  Is  not  a  lunatic 'a  power  of 
ae4ing  with  his  property  taken  away  by  the  inquisi- 
tion ?]  Tae  effect  of  the  finding  is  to  shift  th« 
burden  of  proof,  which  previously  was  on  those 
impugning  the  validity  of  the  lunatic's  act,  to  those 
who  assert  its  validity.  [Cozens-Habdt,  LJ.— Can 
it  be  that  there  are  two  persons  who  cin  dispose  of 
the  same  property— the  lunatic  and  the  committee  ?] 
Tiiere  h  nn^bng  in  the  deed  to  withdraw  the  pro^  * 


sh>>uld  be  found  to  have  r^overed]  a  direction  Ui*t  a 
wntot3uptr3ede^4  should  issue,  and  so  the  inqutiittoa 
would  beva-ated,  just  as  it  would  have  been  aft«r 
petition  to  the  Grown  in  the  usual  way.  Sa  long  la 
an  mqiitsitioa  stands  it  ia  inccmsistent  that  any  docu* 
ment  should  be  exeouted  by  the  lunatic  transferring 
Jbii  property,  b^ciuse  thia  is  vested  in  the  oommitt«^ 
I^'mf^^f^  of  Prerogitivfls  (17  Ed*  2.  atat*  1,  oo, 
9;  10  (Ruff  head))  shows  what  is  the  position  of  the 
Urown  with  regard  to  the  property  of  an  idiot  and  a 
non  compos  reapeotivaly,  [VAuaHAW  Williams,  L  J* 
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Lunacy. 


referred  to  Yiaer's  Abridgment,  vol.  15,  p.  135  (2  ad 
ed.),  D,  2,  and  asked  if  there  was  any  oa«e  raising  the 
question  of  the  Talidity  of  a  lonatio  s  deed  executed 
mfter  the  inquisition.]  The  only  possible  case  is  this 
of  Sir  Benjamin  Wright.  Mansfield^ 8  case,  12  Bep. 
123,  shows  that  a  fine  levied  by  an  idiot  before 
inquisition  cannot  be  avoided  because  it  is  matter 
of  record;  but  after  inquisition,  we  submit,  any 
conTeyance,  however  solemn,  is  absolutely  void.  It 
18  laid  down  in  Beverley'i  case,  4  Bep.  123,  1266,  1276, 
that  af  cer  inquisition  the  sets  of  an  idiot  are  absolutely 
void,  and  that  those  of  a  non  compos  are  in  exactly  the 
same  positiou.  The  more  one  looks  at  the  oonse- 
qupnoes  of  the  deed  now  in  question  before  your 
lordships,  the  more  inconsistent  they  appear  with  the 
oontrol  of  her  property  Vfsted  in  the  Crown.  The 
lady  is  to  be  made  trustee,  but  she  would  be  an  unfit 
trustee,  because  a  lunatic,  and  the  other  beneficiaries 
could  apply  for  the  appointment  of  a  new  trustee. 
They  would  also  have  the  right  to  require  that  the 
^ust  fund  should  not  be  improperly  invested.  Agun, 
the  lady  might  alter  her  mind  and  desire  to  make  new 
dispositions;  she  might  revoke  the  deed,  execute  a 
fresh  one,  and  come  again  to  the  C3urt  for  leave  to 
teat  its  validity.  Moreover,  any  action  brought  as 
she  suggests  must  be  collusive— for  all  the  parties 
would  be  in  the  same  interest — o?  unnecessary,  if 
brought  to  set  aside  the  deed,  for  the  committee  can 
revoke  it  at  any  time.  Her  object  will  be  best 
attained  by  revoking  it  and  disposing  of  her  property 
by  wilL  This  she  can  re-execute  from  time  to  time 
as  witnesses  to  her  capacity  die  off,  and  so  she  can 
herself  practically  ensure  perpetuation  of  testimony. 

MacSmnney  in  reply.— The  suggestion  that  the  lady 
might  disp  'se  of  her  property  by  a  will  to  be  te- 
executed   de   anno   in  annum  as    witnesses   to  her 
capacity  die   off  is   a   most   unpractical   one.     As 
to   the  evidence  of  the  Lord  Chancellor's  visitors, 
it   wai  held  in  Roe  v.  Nix,  [1893]  P.  55,  41  W.  B. 
Dig.  200,  th«t  produc'ion  of  their  reports  cannot 
be  compelled  by  subpoeaa.  they  being  confidentiaL 
The   propositions    in   BeverUrfs    case  relied    on    by 
c  nnsei  for  the  Crown  are  merely  ohiUr.    We  rely 
on  Elliot  V.  Ince,  where  an  issue  was  directed  to  try 
the  validity  of  instruments  executed  by  a  lunatic ;  the 
only  difference  between  that  case  and  this  being  that 
there    the   ex<>cution    was   before    the   inquisition. 
[Cozbns-Habdy.    L.J.— Is  not  that  a   vital    dis- 
tinction?]   Lord  Cran worth  in  that  case  seems  to 
have  considered  that  a  deed  and  will  executed  during 
a  ludd  interval  were  on  the  same  footing.    A  will  so 
executed  is  valid  subject  only  to  proof  of  the  lucid 
interval  by  the  parties  interested,  and  it  makes  no 
difference  whether  the  execution  is  before  or  after  the 
inquisition.    As  to  Sir  Benjamin  Wrigkfs  case,  it  is 
important  to  notice  who  were  the  parties,  and  also 
wh<^  was  not  a  purty,  to  the  litigation  in  the  Common 
Fleas  consequent  on  the  L-^rd    Keeper's   direction. 
The  parties  to  the  fine  were  the  trustees  of  the  settle- 
ment  which  the  lunatic  had  executed,  the  lunatic  him- 
se'f  and  his  wife  and  son,  beneficiaries  under  the  settle- 
miBDt,  but  the  Attorney-General  was  a  psurty  neither  to 
the  fine,  which  wss  levied  in  Easter  term  1683.  nor  to 
the  recovery,  which  was  suffered  in  the  following 
term,   and  there    is  no  trace  of  any  plea  by    him 
nor  of  any  vacation  of  the  inquisition.    As  to  the  con- 
flict of  control  which  it  is  alleged  would  result  from 
Miss  W.'s  deed,  I  say  that  the  powers  of  the  Crown 
delegated  to  the  committee  are  analogous  to  powers 
of  Side  conferred  on  trustees  of  a  settlement,  which 
put  an  end  to  the  estate  when  executed,  no  doubt,  but 
not  until  then.    S^  in  the  present  case,  until  tbe 
committee  exercises  his  powers  under  section  120,  there 
is  somethioe  left  in  the  lunatic,  and  of  this  she  can 
dedare  a  vdid  trust. 


Yaughan  Williams,  L.  J.— This  is  an  appeal  from 
what  was  originally  the  order  of  the  master  made  on 
the  25  th  of  July  in  this  year.  There  was  an  appeal 
from  the  master  to  Mather,  L.J.,  who  was  the  Lord 
Justice  acting  in  lunacy,  and  he  referred  the  matter 
to  this  court.  Now,  the  application  to  the  master 
was  an  application  that  E.  Y.  W.,  a  lunatic  so  found, 
might  be  at  liberty  to  commence  an  action,  by  her 
committee  as  her  next  friend,  in  the  Chancery 
Division  of  the  Hip;h  Court,  against  one  or  more  of 
the  other  beneficianes  under  the  deed-poll  exhibited 
to  the  committee's  affidavit  of  the  12th  of  July  for  a 
declaration  that  the  deed-poll  is  valid,  or  that  such 
other  directions  may  be  given  as  may  be  proper  for 
the  institution  of  proceedings  for  estabhshing  the 
validity  of  the  said  deed-poll ;  or,  alternatively,  that 
such  directions  may  be  given  as  may  be  proper  for 
the  institution  of  proceedings  to  have  the  said  deed 
set  aside. 

Now,  the  master  refused  that  application,  and  what 
we  have  to  consider  in  this  case  is  whether  he  was 
right  in  so  doing.  This  lady  was  found  a  lunatic  on 
an  inquisition  as  long  ago  as  1869.  We  were  told  that 
she  was  not  born  in  wedlock,  and  is  therefore  nuUius 
filia  and  can  have  no  kin.  We  were  also  told 
in  the  course  of  Mr.  Upjohn's  opening  that  there 
have  been  various  examinations  of  this  lady,  both  by 
the  Lord  Chancellor's  visitors  and  by  other  doctors 
qualified  to  form  an  opinion  as  to  her  mental  condition, 
and  we  were  told  that  the  view  of  these  gentlemen  was 
that  generally  this  lady,  apart  from  the  unfortunate 
delusions  which  resulted,  aad  I  must  take  it  properly 
resulted,  in  her  being  found  a  lunatic  is  of  such  mental 
capacity  that  she  could  generally  be  expected  to  deal 
with  her  property  in  a  reasonable  and  sensible 
manner.  We  were  told  that  the  object  of  the  deed 
was  to  make  a  reasonable  provision  for  the  children 
and  other  relations  of  her  mother  and  of  the  gentle- 
man who  was  her  father  in  fact — a  provision  suitable 
for  the  condition  in  life  of  these  people.  We  were 
also  told  that,  there  bing  a  very  large  sum  of  money 
to  which  this  lady  was  entitled,  even  after  making 
this  provision  for  these  people  who  are  not  her 
relations  in  law,  whatever  they  may  be  in  blood,  there 
woidd   hi   a   considerable  surplus;    and   I   rather 

gathered  from  the  opening  that  this  deed  disposed  of 
le   surplus    by   giving   it    to   hospitals   or   other 
charitable  institutions. 

Under  these  circumstances,  the  state  of  mind  of 
this  lady  being  that  which  we  have  been  informed, 
and  the  provisions  of  the  deed  being  such  as  I  have 
mentioned,  we  are  asked  to  say  that  the  master  was 
wrong  in  refusing  this  application,  which  was  an 
application  for  the  purpose,  to  pit  it  shortly,  of 
teitiog  the  validity  of  this  deed  thus  executed  by  the 
lady.  The  deed,  I  ought  to  have  mentioned,  is  one 
that  gives  nothing  away  during  her  lifetime,  but  only 
disposes  of  her  estate  after  giving  her  the  benefit  of 
it  for  the  whole  of  her  life.  No  97  we  have  to  ask 
ourselves  whether  we  ought  to  recognize  that  deed 
in  any  way — that  is  to  say,  to  recognize  it  sufficiently 
to  justify  us  in  making  some  order  by  which 
the  validity  of  this  deed  and  the  present  mental 
capacity  of  this  lady  can  be  immediately  deter- 
mined. The  conclusion  that  we  have  come  to  is 
that  we  ought  not  to  do  so.  We  think  we  ought  to 
treat  this  deed  as  being  absolutely  void  and  of  no 
effect  whatsoever.  It  was  suggested  in  the  CDurse  of 
the  argument  of  Mr.  Upjohn  that  even  although  we 
might  not  think  we  had  jurisdiction  to  make  such  an 
order  as  that  which  is  suggested  in  the  notice  of 
appeal,  yet  we  might  make  some  order  for  the  per- 
petuation of  testimony.  I  may  say,  once  for  all,  that 
we  are  of  opinion  that  if  we  take  the  view  which 
we  do  take,  that  this   deed  is  absolutely  void,  it 
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followH  (and  I  need  not  go  Into  the  ftutborittea  upon 

It)  that  we  ouglit  not  to  make  any  order  for  perpetua* 
tion  of  teslimony. 

In  order  to  judge  whether  we  ought  ta  recognize 
tbti  deed  in  thti  court  at  aU,  we  h^ve  had  to  considBr 
what  is  the  position  of  the  Grown  with  reforence  to 
limatios  to  found.  Of  courB©  tbe  Lunacy  Act  of  1890 
makes  a  quantity  of  prorbioni  with  regard  t>  peraon^ 
who  are  not  lunatics  bo  found,  but  who  are  incapable 
of  macagtrg  themselvei  and  their  property.  Thii 
caae  ii  one  of  a  luratic  io  found  ^  and  I  only  pto- 
poie  to  d^al  with  such  a  case ;  but  it  must  not  be 
iappo^sd  that  by  sd  doing  I  mean  to  limit  my  re.%son- 
ing  entirely  to  inch  a  caje*  It  may  very  well  be  that 
when  one  comes  to  look  at  the  proviaions  of  the  Act  of 
1800  in  the  eaie  of  a  peraon  not  a  lunatic  so  found,  but 
who  baa  been  made  subject  to  an  order  under  this  Act, 
the  same  reaaoDiog  which  brings  the  court  to  the 
eonoluiion  that  it  hag  done,  with  reference  to  a 
lunatic  lo  found,  might  brbg  one  to  the  same 
conclusion  with  reference  to  a  peraon  who  ia  subjeot 
to  an  ort^er  under  the  Act,  who  is  not  a  lunatic  so 
found.  But  I  say  nothing  about  that  one  way  or  tbe 
other.  I  may  M  well  at  once  read  the  terms  of  one 
portion  of  se^tton  120,  which  deiU  with  powers 
ez«rci!eible  by  a  committee  under  tbe  order  of  the 
judge.  It  ii  in  thess  termi:  "The  judge  may  by 
order  authon>.e  and  direct  tbe  committee  of  the  estate 
of  a  lunatic  to  do  all  or  any  of  the  folbwiug  things — 
(l)  Sell  any  property  belonging  to  the  lunatic." 
Then  when  oi^e  looks  at  section  341,  which  la  tbe 
defialHon  sect!  ti,  ooe  finds  that  property ''inahides 
real  and  personal  property,  whether  in  poaaessiou, 
re  version,  remain  der^  contingency,  or  eipectancy, 
and  any  eat  ate  or  intermit  and  any  undivided  share 
therein/'  I  thought  it  convenient  to  refer  to  those 
proviHiOEB  of  the  Act  of  1890  before  I  said  auythiog 
about  the  rel  at  ion  of  the  Oro  wn  to  1  un  iti  cs .  Qene  ral  1  y 
it  may  be  taken  that  the  Crown  ia  the  custodian  of  the 
property  of  a  lunatic  eo  found.  I  thiuk  it  may  be 
said  in  general  terms  that  property  only  passea  out  of 
the  control  of  tbe  lunatic^  and  comes  under  tbe 
control  of  the  Crown  for  the  purpose  of  the  lunatio 
having  the  protecUon  which  a  lunatio  ia  entitled 
to  from  the  Crowo.  Therefore,  whea  one  has 
to  consider  the  question  as  to  whether  thit  deed  ia 
void,  one  cannot  diapose  of  it  by  saying  that 
that  which  was  the  property  of  the  lunatio  has  ceased 
to  be  the  property  of  tbe  lunatic,  and  has  become 
tbe  proper  tjr  of  the  Grown.  But  during  the  whole 
period  of  history  of  which  we  have  r^porta,  the 
Crown  has  always  bad  the  prerogative,  althoogh  it 
was  not  always  defined  aa  it  was  later  by  statute,  of 
dealing  with  and  OontroUing  the  property  of  a  lunatic^ 
It  ia  quite  sufficient,  it  seems  to  me,  to  diapose  of 
the  case  that  we  have  now  to  dispoae  of,  to  say  that 
the  Crown  hat  such  control,  as  distinguished  from 
property,  of  tbe  property  real  and  personal  of  the 
lunatic;  because  the  moment  one  aeea  that  the 
committee,  as  repreaenting  the  Crown,  has  the  rights 
which  I  have  just  referred  to  in  reading  a  portion  of 
the  120th  lection  of  the  Act  of  1890,  it  ia  perfectly 
plain  that  tboie  rights  caunot  be  effectively  exercised 
By  the  Grown  in  the  interest  aud  for  the  benefit  of 
the  lunatio,  if  someoDe  eUe  is  to  liave  tbe  control 
duriog  the  same  period  of  time  of  this  same  property. 
In  Buch  a  case  there  would  be  a  conflict  of  control 
wMoh  would  be  entirely  iocooaiatent  with  the  exercise 
by  tbe  committee  of  the  Crown's  rights  which  have 
been  delegated  to  him. 

It  is  sail  against  thia  that  it  ia  plain  that,  if  a 
lunatic  is  of  auffieient  mental  capacity  to  execute  a 
will,  he  can  execute  a  wilJ,  and  that  that  will  can  be 
proved  if  the  couit  before  whom  the  application  for 
probate  h  mad«  i^  of  opinion  that  the  lunatio  at  the 


time  of  the  making  of  the  wiH  was  of  tcatameiifafy 

capacity  and  nnderatood  what  h«  or  ahe  wai  doing. 
As  to  that  there  ia  no  doubt. 

Then  it  i^  said,  if  tbe  lunatic  has  this  capacity  ta 
make  a  nil!  which  can  be  proved  after  her  death,  why 
should  she  not  also  have  the  power  1 1  execute  a  deed 
whteh  is  only,  on  the  face  of  it,  to  take  effect  upon 
her  death,  and  only  creates  reversio^jary  int^reitt 
arisiog  aft^r  her  death.  It  do3S  seem  a  little  tnoon* 
sistent,  at  firat  sight^,  that  the  law  should  reo:>gai2^ 
tbe  capacity  of  the  luua*lo  to  make  a  will  aud  refuse 
to  recagni^e  the  capacity  of  the  lunatic  to  execute  a 
deed  which  is  intended  only  to  tak^  cfftsct  after  the 
deith  of  the  lunatic^  But  the  answer  to  thia  is,  thmt 
tbe  bBne&oiariea  under  the  will  have  uo  interest,  and 
no  lociti  standi  whatsoever,  until  tbe  d^ath  of  the 
testator  or  testatrix  ai  the  oaae  may  be.  Tue  will  ii 
ambulatory,  and  may  be  revoked  by  the  miker  of  it 
at  any  time  before  death,  and  tbe  result  of  that  ia  that 
the  executiou  of  a  will  givei  no  immediate  intereat 
whatsoever  to  the  beneficiaries.  It  gives  neither 
interest  in  poaaeaaion  nor  interest  ia  r« version  ;  it  is 
a  mere  ambulatory  document  which  is  of  no  effect 
whatsoever  until  the  death  of  the  maker  of  it,  and 
the  consequence  of  that  is  that  the  making  of  such  a 
will  does  not  give  rise  to  any  cociflict  of  control  wb  it- 
s oe ver .  The  oe u e&ci arl^s  u  ader  the  wl  11  ca unot ,  when 
orders  are  being  made  in  respect  of  the  lunatic's 
property,  or  in  respect  of  tha  property  the  subject  ot 
an  alleged  deed  like  the  present «  cone  forward  and 
claim  to  interfere  in  any  way,  whereas  thc>se  claim- 
ing under  a  deed  could  insist  upon  a  l&f:ui  sUmdi  to  b« 
beard,  and  success  fully  intist  upon  it,  and  imtD«di- 
ately,  therefore,  the  conflict  of  juriidictioa  would 
arise.  It  is  said  that  this  deed  Is  in  such  a  form  that 
that  could  not  titiie,  1  do  not  think  we  ought  to 
look  at  the  deed,  but  it  is  auggeited  hypothetiiiaUy 
that  it  might  be  in  auch  a  form  a  a,  in  aubatance,  lo 
make  any  rights  given  under  it  subject  to  tbe  righti 
of  the  Crown,  but  even  that  would  not  take  avay  the 
hau  dandi  of  thoae  claiming  und'^r  the  d^ed  to  be  io 
beard.  Toey  would  have  a  voice,  for  instance,  in  the 
appointment  of  a  trustee  if  the  grantor  mada  heraelf 
the  trustee  under  the  terma  of  the  deed.  Under  thooa 
circumstauQes,  it  seams  to  me  that  the  argnrntnt 
which  is  b^ed  upon  the  state  of  the  law  being  such  that 
the  lunatic's  wlU  would  be  given  effect  to  if  It  tnmi 
out  that  she  executed  it  during  a  lucid  interval^  ahe 
beiug  of  sufficient  testamentary  capacity,  does  not 
carry  us  to  the  conclusion  that  because  she  has  auch  a 
testamentary  power  she  ought  also  to  have  power  to 
deal  with  property  by  a  deS  (nter  vivoi, 

I  really  d )  not  thiuk  thst  it  is  necessary  for  me  to 
aay  much  more  with  regard  to  the  present  motion 
than  that  we  ought  not  to  recognize  this  deed  in  any 
way,  aud  the  court  ought  to  treat  it  as  entirely  void 
on  tbe  plain  and  simple  grouud  that  the  exf*oufio^  of 
that  deed  is  iDconiistent  with  tbe  coatrol  which  the 
Crown  has  the  right  and  duty  of  exercising  over  tbe 
property  of  a  lunitic,  and  that  that  itself  is  suffioiant 
'  reason  for  the  condasion  to  which  the  court  hss 
come. 

But  then  it  ia  said  that,  although  it  ia  boonaiitent 
with  the  powers  and  duties  which  the  Crown  hai 
always  exercised  in  refereuce  to  lunatics,  powers  and 
dati^-s  which  are  recogni7.ed  by  the  Lej(iil«ture  by  tbe 
statute  of  1890,  tbere  is  authority  to  show  that,  nct- 
witbatanding  the  fact  that  the  Crown  has  such  oottrol, 
en  a  tody,  and  p3wer,  notwithstanding  tue  fact  tJbat 
the  Crown  has  the  ri^ht  to  exeroije,  and  haa  otm- 
stantly  f^x'^roiBed,  the  power  of  selling  and  diipoaiog 
of  the  property  of  a  lunatio,  boih  real  and  personal, 
for  the  benefit  of  the  luuatic,  yet  tbe  court  ought  to 
recognize  such  a  deed,  however  incocsiitent  with 
^  auch  powera  of  the  Crown,  because  it  ia  aaid  th^t  the 
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Authoritiea  bind  ni  to  do  sd.  I  do  nt^t  proposd  to  go 
ib rough  the  authorities  at  any  lengdi,  bec^uie  it 
really  would  only  be  was  ting  tioie*  I  may  say 
generally  of  Bei^er/ey^i  case  that*  baTmg  regard  to  t4e 
pasiage  which  Mr.  Park  at  read  to  ns  thia  morniog 
with  regard  to  Ian  a  tics  aa  distiogiiished  from  idioti, 
it  do^a  not  favour  the  argnment  of  thoae  who 
proaented  tbU  motioD^  but  rather  lavoura  th4» 
propoaitton  of  the  Attorney-General  that  tuoh  a 
deed  ta  abaolut^ly  Toid.  But  it  it  aatd  that  although 
Bn^frteif^i  caae  ia  against  the  propoiitiona  wbiuh 
bave  been  nrged  in  support  of  the  motioDi  Sir 
Btnjttyn^n  Wptghta  case  is  an  authority  for  the 
propositi  on  that  if  a  lunatic  so  foufid  doeaj  between 
the  dat€  of  the  inquisttion  and  the  death — that  ia  ti 
say,  duiiog  the  coiitirriaocia  of  life,  putecute  a  deed, 
the  court  ought »  and  13  bound,  to  make  auch  an  order 
aa  will  reiult  in  the  issue  of  the  aautty  o!  the  lunatic^ 
or  the  capacity  of  the  lunatic  at  the  momeut  of  the 
execution  of  the  document  in  question,  being  tried 
and  dispoeed  of  and  put  ou  record  in  Boai9  shape  or 
other,  Oae  would  be  glad  to  arriye  at  any  conclu- 
lion  which  might  mitigate  the  sorrows  of  the  position 
of  a  lunatic  so  found.  No  one  can  doubt  but  th^t 
many  a  lucatto  properly  so  found  chafi^a  very  much 
under  tb a  restr lotions  which  prevent  him  from  daaling 
with  property,  and  doing  other  acts,  which  hia  mere 
mental  cap  tdty  would  probably  eu^ce  to  enable  him 
to  do«  and  to  do  reaaouably ;  but  if  it  ia  neoessary  for 
the  protection  of  luaatici  generally  that  they  ahould 
be  debarred  from  the  exercise  of  euoh  powerg,  one 
must,  however  regretfully,  refuse  to  accord  them  to 
lunatics  who  are  uoder  the  protection  of  the 
Crovm.  StUl,  if  one  could  have  found  a  means  of 
doing  it  oonaist^ntly  with  what  is  pas^ntial  for  the 
protection  of  lunatics,  the  court  would  have  been  glad 
to  do  so.  We  lave  not  found  any  inch  meana  ;  and, 
when  one  examinea  the  caae  of  Sir  Beojamin  Wright, 
I  do  not  think  that  it  would  justify  ua  in  saying  that 
it  ia  an  authority  for  the  proposition  that  the  court 
ought  t^  decide  upon  the  validity  of  a  de»d  inter  ^ivoe 
execnted  by  a  lunatic  so  found,  and  while  the 
inquisition  still  s  tan  da  un  vacated  or  sop^raed^d. 

The  report  ia  a  very  short  one.  It  atatea ;  *' A 
motion  was  made  that  a  man^  who  was  found  to  be  a 
lunatic,  being  now  by  hii  confinement  become  of 
sound  mind,  might  be  inspected,  atid  might  make  a 
settlement  of  his  estate.  But  the  Lord  Keeper  refused 
to  make  any  order  in  it;  but  directed  them,  that  If 
he  made  any  settlement  of  his  estate,  the  same 
ahould  be  done  before  the  justicea  of  the  Common 
Pleas  by  finer  that  ao  they  might  examine  him  and 
inapect  him.  And  directed,  that  for  aa  much  as  now 
he  waa  found  a  lunatic  on  reccrd,  they  should  reply 
to  it  that  he  was  now  restored  to  his  underatanding ; 
that  ao  iaaue  might  be  taken  upon  it  and  tried  in  the 
Common  PU as**' 

We  have  bad  the  opportunity  of  examining  the 
original  record  in  the  Record  OflSce  with  regard  to 
this  case.  The  request  wsa  made  by  the  court  to  the 
Becord  Office  that  they  would  aupply  ns  with  copiea 
of  all  document  a  which  might  throw  any  light  upon 
Bir  Bemamrn  Wright* 4  cme^  so  that  we  might  be 
informed  at  once  of  what  really  was  the  meaning  of 
the  order  in  that  caae.  I  want  to  take  this  oppor- 
tunity of  eajing  how  extremely  carefully  and  well 
and  quickly  ti^oaa  in  the  Record  Office  have  made  the 
neoeaaary  eearch  and  provided  us  with  every  doou- 
tnent  throwing  any  light  upon  the  matter.  We  have 
got  these  documenta  now  before  us,  and  with  them  in 
our  handa  we  can  follow  pretty  well  (I  do  not 
lay  with  absolute  certainty)  what  was  done  in 
the  oaae.  It  is  plain  upon  the  report  in 
Vernon  that  it  it  conaiatent  with  either  of  two 
postihilities.     An  tsf  ue  was  to  be  tried  of  some  sort. 


What  was  the  Iaaue  ?  It  may  have  baen  an  isaue  aa  to 
whether  the  aouudneia  of  mind  of  Sir  Benjamin 
WHght  had  bsen  restored,  ao  that  the  ioquisition 
ought  to  be  vacated  or  aupereeded,  or  it  may  have 
been  an  iaaue^  aa  thoae  who  support  this  motion  aay 
that  it  was,  to  try  the  question  of  the  capacHy  of  Sir 
Benjamin  Wright  to  execute  thia  particular  settle- 
ment^  It  may  have  been  the  intention  to  direct  au 
issue  to  try  that  queation,  which  was  consistent  with 
file  continuance  of  the  inquisition  finding  Sir  Benjamin 
Wright  a  lanatic.  When  one  looks  at  these  documents 
one  fiuda  that  the  commitaion  aeems  to  have  i^one  in 
168K  The  inquisition  finding  Sir  Benjamin  Wright  a 
lunatic  is  dated  the  3rd  of  October  in  that  year,  and 
runs  thus:  **  Icq^iisitton  finding  him  alunatia  for  one 
month  lost  past  with  lucid  iutfirval**."  How,  it  ia 
poflaibte  that,  as  far  aa  the  report  in  Vernon  is  cou- 
oerned,  the  object  of  the  issue  was  to  try  whether  the 
deed  was  executed  in  auch  a  lucid  intarval^  Then  on 
the  '20ih.  of  March.  1683^  the  aettlement  aeema  to  have 
been  executed  by  the  lunatic,  Bir  Benjamin  Wright, 
and  it  conveyed  the  BCauor  of  Wokinden  to  K'athan 
Wright  I  who  was  the  eon  of  the  luoatic,  and  who 
covenanted  to  convey  the  same  to  truiteei  upon 
oertain  trusts*  I  do  not  know  that  it  ia  really 
material  to  mention  the  tru'ttp,  but  that  beiag  ao,  that 
deed  waa  acknowledged  on  t^e  'ind  of  Aprils  lf>83. 
Oa  the  25  th  r-f  April  the  deed  was  enrolled*  On  the 
16th  of  April,  in  HiUry  term^  there  were  two  minutes 
made  by  Mr.  Begistrar  Devenish,  which  minuter  are 
marked  for  oar  couveoience  **A**  and  **B."  I  do 
not  know  that  there  ia  very  much  dlffdrence,  if  any, 
in  the  effect  of  them.  *'  A  *'  ruoa  thus :  '*  Mr.  North 
would  have  a  relnspfcc:)n  of  E^  Bdu'^.  He  a  is 
now  batter  and  there  ia  a  aettlement  to  bee  made  on 
the  aonn.  Mr,  Attorney- General :  The  King  doth 
only  take  care  and  is  not  other wyae  concerned  and 
there  must  bee  a  method  of  trying  it/*  *'It"  may 
mem  either  the  question  of  the  lucid  interval,  to  pat 
it  shortly,  or  the  question  of  the  general  sanity  of  Sir 
Be£)jamtn*  Then  it  goes  on— '*By  the  Court:  Lat 
there  be  a  plea  put  in  to  the  inqniaition  and  Mr. 
Attorn ey-Generall  to  join  yaaue  in  it  and  let  it  bee 
tryed  aa  aoon  as  may  bee  and  then  will  give  further 
direottou,"  It  doea  not  appear  that  any  record  of  the 
further  direction  after  the  trial  of  the  ia^ue  can  be 
found  anywhere  in  the  Becord  Office,  Then  minute 
*'  B,*^  which  ia  of  the  same  date  and  ia  obviously  the 
aame  order,  runs  thus;  *'Mr.  North:  This  cornea 
upon  the  point  of  lunacy,  wee  pray  that  it  may  be  put 
in  BO  me  way  that  may  plead  to  the  inqiiisicio  Mr* 
Attorney  Cur  plead  to  the  inquhicio  lett  Mr*  Attorney 
joyne  issue  and  if  any  settlement  to  be  made  the  fiae 
and  recovery  shall  ba  in  open  cort  in  the  Cort  of 
Common  Pleas,"  I  rather  gather  from  all  this  that 
the  issue  was  to  hB  tried  iu  the  Common  Pleas, 
There  ia  nothing  to  show  that  the  issue  was  an  isiue 
upon  what  I  call  for  shortness  the  lucid  interval 
point.  The  objection  which  occurred  to  my  own  mind 
to  holding  that  the  inquisition  as  to  the  abate  of  mind 
generally  of  the  luoatic,  Sir  Benjamin  Wright,  could 
not  be  tried  in  the  Court  of  Common  Pleas  in  these 
proceeding!  of  fine  and  recovery,  was  met  by  Mr. 
Parker  by  saying  that  you  would,  as  a  result  of  those 
proceedings,  have  a  finding  of  record,  and  it  might 
be  that  that  finding  would  go  to  the  general  condition 
of  the  mind  of  the  lunatic  at  that  time,  and  that  if 
the  Attorney^Qenerat  was  present,  and  that  state  of 
mind  was  put  on  record,  it  would  be  aufiicient  record 
to  enable  the  Crown  and  its  o£icers  to  deal  with  the 
Crown' a  office,  or  office  and  title,  whatever  it  may  be 
called,  and  if  the  finding  in  the  Common  Pleas  of  such 
a  record  waa  favourable  to  the  eauity  of  Sir  Benjamin 
Wri|;hfc,  then  the  Crown  could  thereupon  order  the 
iuquifiition  to  be  vacated  cr  superseded*     I  am  not 
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prepared  io  Bay  that  that  is  not  lound.  It  is  not,  of 
course,  the  samB  thiug  a^  th^  commiaalou  whioh 
origiDsUy  issued p  upon  which  the  finding  in  laiiacy 
waa  baeud*  Titer©  hai  been,  in  auch  a  ca^e,  no 
aeooud  inquiaition  with  a  finding  thereon  juitifying  a 
superoeding  or  vacation.  But  atill  there  would,  or 
mtgbtp  be  in  tha  proceedinga  in  the  Common  Pleas,  a 
finding  of  record  that  might  be  euffident  to  deter- 
mine the  atate  of  mind  of  the  lunatic  to  enablo  the 
original  iDquisitioD  t;}  be  raoated  or  superseded  at  the 
m^tance  of  the  Crown.  It  ia  snMaient  that  I  ahould 
say  abont  this  case  that  now  we  have  got  all  the  par- 
ticnlara  we  have  been  able  to  get  of  if,  it  is  not 
powible  to  say  that  it  is  a  clear  authority  for  the 
propositioo  which  is  put  forward  by  those  who  are 
making  this  motion,  that  if  a  deed  is  executed  by  a 
luDatiq  ao  fouod  the  ooutt  onght  to  r^cogaise  tbat 
deed  sufficiently  for  the  purpose  of  deter  mini  a  g  and 
putting  on  record  either  the  deciaioQ  of  the  vali<3ity 
of  that  deed  or  a  finding  as  to  the  capacity  of  the 
lunatic  executing  it  at  the  date  of  the  deed,  IFnder 
those  ciraum stances  I  can  only  eay  that  we  are  bound 
in  this  state  of  authority  to  refuse  to  recognize  thia 
deed,  even  for  the  pu repose  of  testing  its  validity,  and 
we  are  bonud  to  treat  it  as  void,  and  to  make  no  ordtr 
for  any  trial  to  test  ita  validity  or  for  the  perpetuation 
of  teatimony  in  view  of  any  future  action*  Therefore 
the  appeal  will  be  dismissed. 

BoMEE,  IjJ*— I  ftlao  think  th»t  thia  application 
ought  not  to  be  acceded  to.  It  ia  admitted  oa  behalf 
of  the  appellant  that  the  court  cannot  be  asked  to 
ai>prove  the  provieions  of  the  so-called  deed  which  is 
in  queation  before  us,  nor  can  the  court  be  aaked  to 
sanction  the  committee  on  behalf  of  the  lunatic 
6x#outing  that  deed  or  a  ainiilar  deed*  But  it  ia  said 
on  behalf  of  the  applicant  that  the  court  ought  t  j 
sanction  or  recognize  the  document  to  the  extent  of 
aulhori^ng  aome  proceedinga  on  the  b*sif  of  it,  by 
which  either  evidence  coulrl  ba  preserved  or  an  issue 
found  in  favour  of  the  lunatic  h*ving,  at  the  date  of 
the   document,  either  testamentary  power  or  some 

fower  of  dealmg  with  her  estate  to  a  certaiu  extent, 
cannot  see  my  w&y  to  accede  to  that  auggeatiou. 
The  lady  is  a  lunatic  so  found,  with  a  committee 
appointed.  An  application  of  this  kind  ta  a  mere 
experiment,  and  I  think,  had  there  been  any  real 
giound  for  it,  we  should  have  had  sime  authority  to 
justify  such  an  application. 

To  my  mind  there  are  two  fatal  objections  to  this 
appaalp  In  the  first  place,  having  regard  to  the  rights 
of  the  Grown  and  the  pravisions  of  section  120  of  th** 
Lunacy  Act»  1890,  it  i*  clear  to  me  that  thia  so-called 
deed,  purporting  to  bind  the  lady's  property  aa  from 
Its  date,  and  pending  the  lunacy,  is  wholly  inopera* 
tive  and  void,  and  ought  not  to  be  recognized  by  ua 
m  any  way.  In  the  second  place,  I  cannot  see  how 
any  practicable  and  proper  proceediogs  coutd  ha 
ianutioned  by  us  which  would  have  the  effect  di^aired 
by  the  applicant,  I  can  see  how  certaia  colluaive  i 
proceedings  <Muld  be  tak^n,  but  thoie  certainly  the 
court  could  not  aanction.  On  those  grounds  I  thick 
the  application  faiJa. 

I  will  only  add  one  word  with  regard  to  the  oaae  of 
Sir  Benjamm  Wright  That  case  m  not  aatiafactoriiy 
reported,  nor  easy  to  foUo  w.  but  at  any  rate  it  is  to  my 
mind  no  authority  which  we  can  reeogniz^^  aa  justify* 
ing  thia  application.  I  cannot  help  thinking  that  the 
case  only  shows  ttat  the  court  at  that  date,  16S3, 
adopted  the  course  it  did  in  order  to  allow  an  iaane  to 
be  in  effect  tried  whether  the  lunatic  had  wholly  ceaaed 
to  be  so,  and  ought  no  loagt  r  to  ba  treated  aa  one ;  in 
other  words,  aa  a  method  of  obtaining  a  suptrsedms. 
Fine  and  recovery  being  hypothetical  proceedings, 
and  of  record,  it  appciri  to  have  beeii  considered 


that  a  finding  of  sanity  in  thoJO  prooaediaga  might 
have  had  the  deatred  effect  of  superseding  the  finding 
of  the  inquiiition,  which  is  alao  of  record,  and  coull 
have,  of  course,  only  been  effected  by  matters  of 
equal  forca.  lu  the  present  case  it  U  op^n  ti  Iht 
lunatic  to  take  tho  recognized  proceedings  by  way  of 
iaptTAedeai  it  she  think  fit  to  do  so.  In  tiiat  ca^e,  if 
8 he  took  theae  proceedings  and  succeede  i,  ahe  would 
then  of  course  b 9  abh  to  deal  with  her  property  in 
any  way  she  thjught  fit.  But  ahe  hai  not  taken 
those  proceedings,  nof  indee  1  dj  I  gather  that  it  is 
coniiid^red  th%t  she  could  du  aa  su ic ea s fully •  At  any 
rate  she  haa  not  taken  thflm.  and  I  c  in  not  think  thit 
the  present  applicati^u,  the  lunacy  remaining,  ai  it 
do:"^,  in  full  force*  ought  to  ba  in  auy  way  or  oa  any 
ground  acceded  to,  and  it  must  accordingly  faiL 

CoZEKa-HAitDY,  L.J,— I  am  of  the  aa^ue  opiniou* 
We  are  bound  to  treat  the  deed  executed  by  thia  kJy 
aa  absolutely  void  and  of  no  effect.  I  cau  aea  no 
answer  to  the  argument  which  Mr*  Parker  prtaeited 
to  us,  derived  fro-n  Severley^$  ^uast  which  aeecns  to  me 
to  be  a  clear  autharity.  Lord  Cok-*,  afcer  dciliog 
with  the  caie  of  an  idiot  from  birth,  and  pointmg  out 
that  his  alienation  is  abaolut-^ly  void  both  of  Itnd* 
and  of  goodi  and  chattels,  proc^eis  to  «*y  there  is  do 
differenoo  in  the  ca«e  of  a  lunatic  after  oMce  foand. 
He  sa^sr  '*And  therefore,  after  the  otfice  found 
thereof,  the  alienation,  gift,  &j ,  of  him  who  ii  nan 
compoi  mmtu  are  in  equal  case  with  the  aUenaUon  or 
gift  of  an  idiot."  Then  he  goes  on  to  aay  :  **  So  that 
it  app^ard  that  in  judgment  of  law  /ittum  U  idkia 
vftolule  aa  well  non  compos  vunHst  as  idiot ji  a  naiimiaief 
aud  therefore  th^y  are  in  the  aame  e«iO  Aa  to  the 
alienation  of  their  lands  aid  tenements,  goods  and 
chattels." 

Now  is  there  any  authority  to  tho  ooatrary  of 
thitP  Brr  Btnj%min  Wright's  ewe,  to  wbioh  we 
have  devoted  a  good  de*!  of  attention,  seemt  to  me 
to  bi  only  a  aLigg*"stion  by  the  Lord  Keeper  ai  to  a 
m-^de  of  dtjcidiug  th^  iasue  whether  Sir  Bmjauiia 
Wright  waa  or  wai  not  of  sound  mind ;  whether,  in 
short,  in  aome  subiequent  proceedings  a  supcrwcdem 
could  be  granted.  Our  attention  has  been  cdtel  to 
v*Tiou!  authorities  in  which  the  courta  have  directed 
an  iasue  whether  a  deed  executed  by  a  peraan  of 
uuiound  mind  waa  or  waa  not  valid.  But  when  the 
cases  are  examined  it  will  b^  fouad  that  ia  o?ery 
single  eaae  the  dead  in  queition  waa  one  exeoukd 
before  inquiaitim  found  and  not  after  ini|aiaitioii 
found.  That  being  so,  there  waa  not  that  coufltct  of 
control  which  in  point  of  principle  enaUea  ui  to 
decide  this  caie,  It  oinu  it  be  right  tbat  the  Crown, 
or  the  committee  representing  the  Grown,  sjiould 
h*ve  the  control  and  mio'igi^nient  of  thii  estate,  and, 
at  th-^  same  time,  that  the  Juoatic  ahould  have  powj^r 
to  dispoae  of  her  estate  aa  she  thliika  fir,  I  think  thia 
deed  ought  ti  be  treated  aa  abaolutely  null  and  voal 

Apjimt  dumi^sfd;  coiU  to  cotmf  otU  of  the  ttiai^^ 
incluftin<f  costs  nf  preparing  the  dml  and  of  an  applica- 
tion for  leave  to  stamp  Ut  thoa^jh  the  i$ampin^  had  aU 
btt;n  priK€cded  with* 

Solicitors,   Htdsdals   ni-    3m,  for    if.    iT,   Bimp$CM, 

Dewi^bury;  SdidiorM  ^  the  Trmsur^, 
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The  Kiko  v.  Justjoes  of  Esitt* 


COVRT  OF  APFIAL. 


Dec,  3. 


Court  of  Appeal, 

From  K,  B.  Biv,  i 

(CoUuis,  M*B.,  and  Stirling  and  { 

Mathew.  LJJ.)  J 

Thb  BIdtg  v.  Justices  of  Kent*  (a*) 

Ilifjhway — Dt version — NoUcu  on  highmtif — Titm  for 
u^lcing — RfBolution  of  dtUtiCt  coumil — lie/mal  of 
two  jmtku  to  ^riify — JuHsdictton  to  apply  to  Vvq 
other  juiticii—OertfJir.aU — Consent  of  landomner — 
Highway  Ad,  WU  (d  tfc  6  WilL  4,  e.  50)  m.  81,  S5, 

Where  a  highmui/  U  proposed  to  he  diverted,  the  notice 
ftijfu'red  by  sedian  So  of  (Ae  High  way  Act^  1835,  to  be 
a^ffirrCd  at  each  eti^i  of  the  highway  need  ntd  be  ajjixed  ut 
such  a  date  oi  to  leavi  a  period  of  /our  weekt  be/ore  the 
tiiue  hf  ihejiuiices  of  their  certtjicat€, 

IFAertf,  purauant  to  a  reaultition  of  a  dkirid  cQuneilf 
ihtiurifctfor  has  applied  to  two  jmtke%*to  mtw  a  high- 
waif  which  is  proposed  to  he  divertedt  and  the  justices 
refuse  to  certify t  the  surveyor  m^y^  wUhoat  a  fresh 
reBoluiion  of  the  district  cottncilf  applg  to  two  othsr 
jttUicfS  to  vieWt  who,  if  they  approve  of  the  proposed 
divtrsion,  may  <:^rtify.  The  consent  of  the  owner  of  the 
land  throtAyh  which  the  proposed  utw  highumg  li&  need 
not  appear  upon  the  face  of  the  certificate^ 

Jtidgtncnt  of  the  Biviaional  Coiirt  (  [1904]  2  K.  B. 
M^),  0-2  W*  B,  Dig.  m  reversed. 

Appeal  bf  the  To  abridge  TJrbin  Dlatrict  Oonncii 
ffOQi  tlie  judgment  of  th^  Difisioriftl  Court  (Lord 
JklTerstoii^i  L^C^Jm  imd  Wills  and  Kennedy,  JJ-, 
reported  [IQOl]  2  K.  B,  349)  mskmg  atiBolut*?  a  rule 
for  a  certit^rari  to  bring  up  and  quash  a  otrtifioati  of 
two  Juatioes  and  an  order  of  quarter  aessions  for  the 
diveriion  cf  a  higbway  in  the  parish  of  Toubridge. 

By  a  notice  in  writing  dated  the  25th  of  April, 
1903,  and  addressed  to  the  Ton  bridge  Urban  Diitrict 
Ckmncili  certain  owners  of  laud  in  the  district  stated 
that  they  wece  desirous  that  a  footpath  acroaa  their 
loud  leading  horn  Douglaa-road  into  Brook-atreei 
ehould  be  in  part  diverted  and  a  more  commodionB 
highway  across  their  land  substituted  tberefor,  and 
tht?y  re/|uired  the  urban  diatctot  ooundl  to  iuoinion  a 
meeting  to  consider  their  wish  and  proposal. 

The  coimcil  on  the  lat  of  July  resolved  that  the 
owners'  proposal  be  agreed  to,  and  directed  their 
furreyor  to  make  application  to  two  jtuticea  to  view. 

On  the  Srd  of  Jmy  the  surveyor  applied  to  two 
jastieeit  who  had  a  view  and  deolicjed  to  make  any 
otdtr.  Without  any  fresh  reaolution  of  the  council 
th«  anrreyor  on  the  9th  of  Novembet  applied  to  two 
other  JTutiaes,  who  had  a  view  on  the  11th  of 
NoTember,  and  directed  the  aurveyor  to  affix 
a  notice  in  the  form  or  to  the  effect  of  schedule  (No. 
19)of  the  Highway  Act,  1335,  at  the  place  and  by 
tha  side  of  each  end  of  the  highway  from  whence  the 
tame  was  proposed  to  be  diverted,  aud  to  insert  the 
tame  notice  in  a  newspaper  for  four  auccesiive  week« 
from  the  11th  of  November,  and  to  afi&x  a  like  notice 
on  the  church  doors  on  four  succeaaive  Sundays  next 
after  the  same  date*  The  notice,  which  was  date  1 
the  11th  of  November,  was  affixed  at  each  end  of  the 
highway  on  the  1 4th  gf  November,  and  it  stated  that 
the  Jastices'  ceriificite  would  be  lodged  with  the 
clflrk  of  the  peace  on  the  7th  of  December,  and  that  an 
applioation  wonld  be  made  on  the  7th  of  January 
to  th<i  quarter  sessions  for  an  order  for  ^^vensiou. 
The  notice  was  ioserted  in  the  Tmbridgs  Frae 
J*reUt  a  newspaper  published  once  a  week  in  the 
4iitrict,  on  the  14th,  2lst,  and  28th  of  November, 

(n.)  Beported  by  W.  F*  Baebt,  Esq.,  Barrister- 
at-Law. 


aod  the  oth  of  December,  and  was  affixed  to  the 
church  doors  on  SundaySj  the  Idth,  22ud,  and  29th 
of  Novi^mberi  and  the  6th  of  Deceuiber. 

Oo  the  7th  of  Deoember,  twenty-three  days  after 
the  notice  wai  firat  published,  the  two  justicea  who 
had  viewed  on  the  Uth  of  November  gave  a  certifi- 
cate, which  was  on  the  same  day  lodged  with  the 
olerk  of  the  peace.  The  certificate  stated  that 
proof  had  besn  given  to  them  of  the  publication  of 
the  noticea  required  by  the  atatute,  aud  that  they  had 
viewed  the  highway  proposed  to  be  diverted  and  alao 
the  propoaed  new  highway,  and  that  upon  that  view 
they  found  that  the  proposed  new  highway  would  be 
more  ommodious  to  the  public  **  b^ause  the  aald  old 
highway  is  a  mere  footpath  across  an  open  field, 
which  ie  very  wet  aud  muddy  in  winter  and  very  iu- 
oonvtuieDt  to  tha  liege  subjects  of  our  lord  the  king 
naing  and  travelling  along  the  said  highway,  whilat 
the  proposed  new  highway  will  be  of  a  uniform  width 
of  6fr,,  and  will  ba  formed  with  a  solid  bottom  and 
with  a  Sin,  top  course  of  tar  paviog.  It  ia  uader- 
atood  that  such  6ft*  pathway  will  eventually  form 
part  of  a  new  36ft,  roadway  to  be  ultimately  lighted 
and  taken  over  by  the  urban  diatrict  council  of  Ton- 
bridge*''  The  consent  of  the  ownera  of  the  land 
through  which  the  proposed  new  highway  would  paat 
was  not  stated  on  the  face  of  th^  cartifio^te.  Notioe 
of  appi!il  to  quarter  aeaaioiis  against  the  certificate 
wai  given  by  the  Tonb ridge  Btiral  District  Council 
and  Mr.  CharieaEaatwooflK  On  the  7th  of  Jsnuirj,  1904, 
the  quarter  seeaions  dismissed  the  appeal  aa  being  out 
of  time,  and  made  an  order  tbat  the  certificate  should 
be  enrolled  and  that  the  diversion  should  be  made 
and  the  old  highway  stopped  up. 

The  rule  for  a  certiorari  was  obtained  on  the 
grounds,  iht^r  alia — {a)  that  the  request  of  the  25th 
of  April,  11*03,  and  the  resolution  of  the  urban 
district  council  of  the  Ut  of  July,  1&03,  having  bfeu 
acted  on  and  the  juatices  havi eg  viewed  pursuaiit 
thereto  and  having  refuaed  a  certiicate  under  section 
85,  further  proceedings  on  the  same  request  aud 
resolution  were  incompetent  j  (fc)  that  section  85  was 
not  complied  with  as  regards  notices  ;  (c)  that  the 
written  consent  of  the  owners  was  note  shown  on  the 
face  of  the  cf^rtificate;  and  {d)  that  the  reasoaa  gi^veu 
by  the  justices  in  their  certificate  were  inaufiicient 
and  bad.  The  Divisional  Court  held  that  it  was  a 
condition  precedent  to  the  juiticei*  grantiug  a 
certificate  for  the  diversion  of  a  highway  under  sec- 
tion 85  of  the  Highway  Act,  1835,  that  the  notices 
ahould  have  been  affixed  at  each  end  of  the  highwiy 
proposed  to  be  diverted  at  a  date  which  would  leave 
twenty *eight  days  between  that  date  and  the  data  of 
the  issue  of  the  certificate.  The  court  further  held 
that  the  justices  who  issued  the  certificate  had  juria- 
diction  to  do  so  without  a  fresh  resolution  of  the 
urban  district  council,  and  that  the  written  consent 
of  the  owner  of  the  land  through  which  the  propoeed 
Lew  highwaT  would  paia  need  not  appear  on  the  face 
of  the  certifioate.  The  court  accordingly  made  the 
rule  absolute  to  quash  the  certificate  aud  the  order  of 
quarter  sessions.  The  Tonbridge  Urban  District 
Council  appealed* 

Macmorran,  KM,,  and  H  Cmninghatn  Glen,  for  the 
appellants.— Section  83  of  the  ffighway  Aot,  1835, 
does  not  prescribe  any  date  for  affixing  the  notice  at 
each  end  of  the  proposed  diversion,  nor  that  it  shall 
remain  affixed  for  any  length  of  time.  The  spotion 
requirea  the  aurveyor  to  '*  affix  "  the  notice*  That  is 
done  once  for  ali.  It  is  not  an  apt  expresaion  to 
denote  the  maintaining  of  a  notice*  The  words  "  for 
four  successive  weeks  "  apply  only  to  the  insertion  of 
the  notice  in  the  newspaper.  The  decision  ol  the 
Divisional  Oaurt  was  therefore  wrong, 
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Tbey  refeirei  to  Beg,  y*  Snrrf^  Jn3tk€9t  L,  E,  5 
Q.  B*  466,  18  W.  R.  C,  L.  Dij.  48, 

BanckwertSt  KJJ*,  »ud  (?,  F.  Ihhltr,  for  the 
respondftutsr*'— Thfl  words  '*  for  four  succ-^Haive  weeks  *^ 
io  Beotion  85  of  tKe  Highway  Aot»  1835,  apply  both 
to  the  &£Bdug  of  the  uotioe  on  tbe  highway  and  to 
iueertioii  of  i^  io  the  newipaptm  Other wlae  there  is 
no  ticue  preicribed  before  the  issue  of  the  certificate 
for  affixing  the  notice  ou  the  highway.  The  ohj^ot  ia 
to  give  those  who  do  not  read  the  local  newspapf^r, 
and  who  do  not  s^e  the  notice  on  the  church  door, 
the  opportunity  of  seeing  it  posted  up  on  the  high- 
way. That  ii  tbe  mont  likely  place  where  persona 
who  use  the  high  ^%j  will  &ee  it.  The  aeetiou  meane 
that  the  notloe  must  be  aiSxed  on  the  highway,  and 
must  remain  affixed  fof  four  sueoessive  weeks  next 
before  the  ifisae  of  the  certificate  The  diversion  of  a 
highway  is  a  takiog  away  of  a  public  right,  and  the 
section  authorizing  it  should  be  cona trued  strictly 
against  those  who  seek  to  take  away  that  right.  Tbe 
Divisional  Court  were  therefore  right  npou  that  point. 
Sec  ndly,  the  Dmsional  Court  were  wrong  in  the  thres 
other  points  raised.  In  the  first  place^  as  the  two 
justioet  who  were  first  applied  to  by  the  surTeyor 
refua*  d  to  certify,  the  surveyor  could  not  apply  to 
two  other  ]us!io*'a  to  view  without  a  fresb  resolution 
of  the  district  counciL  Tbe  resolutioii  of  the  council 
was  exhausted  when  the  first  application  was  made. 
The  Duuucil  might  ha?e  cbsng^d  their  minds  if 
the  matter  had  beeu  brought  before  them  ag^iUi 
If  that  were  not  so,  the  surveyor  might  go  round  to 
every  justice  in  tbe  oounty  until  he  got  two 
who  would  certify.  The  legislature  cannot  have 
iotended  that.  In  Uie  next  place,  the  eertificite  does 
not  state  that  the  consent  ia  writ  lug  of  the  owner  of 
the  land  through  which  the  proposed  highway  Lies 
has  been  given.  See t ion  85  requires  the  eonaeut  in 
writiug  of  the  landowner  as  a  oonditiou  precedent  to 
the  diversion,  and  the  certifioate  must  state  all  the 
preliminaries  neceas4iry  to  give  the  justices  jurisdiation 
to  certify ;  /%.  v,  Worcmitr&hir^  Jmtku^  3  E.  &  B. 
477,  2  W.  R.  C.  L.  Dig.  128;  mg.  v.  Su.tv€y,  23 
W.  B.  231.  at  p.  232,  L.  E.  10  0,  B.  46,  at  p.  50, 
Section  118  provides  that  the  forms  must  be  followed, 
and  a  form  ol  consent  is  given  in  Form  18  ia  th-^ 
iohedule  to  the  Act.  A  material  variation  from  the 
forms  is  fatal :  DtwUon  v.  Gill,  I  East  64.  In  the 
third  place,  the  reasons  given  by  the  justicea  in  their 
certificate  were  bad.  The  reasoua  why  the  new  road 
is  more  comm odious  than  the  old  one  must  appear 
"  upon  such  view'^  He^j,  v.  Wallact,  28  W.  E,  149, 
4  Q,  B .  D,  64 1 .  The  reasons  assigned  in  the  certificate 
were  that  it  was  iuteudod  to  make  th-*  new  road  of 
more  solid  foundations,  and  that  it  was  likely  to  be 
taken  over  by  the  district  council.  Th^ae  alleged 
benefita  could  not  appt^ar  upon  flew,  Tbe  coui- 
modiousneas  mutit  not  depend  upon  the  mode  in 
which  the  road  will  be  made  np  in  the  future ^  but 
upon  looking  at  the  lomi^  in  quo  whether  the  proposed 
road  ia  ihorter  or  mora  accossible  or  less  steep,  or  such 
like,  than  the  old  road.  The  ariiorari,  therefore,  was 
rightly  iiStted, 

Macmotrati,  K.C.,  in  reply  upon  the  first  point. — 
Tlie  notice  here  was  affixed  to  each  end  of  this  high- 
way au  as  to  oover  the  period  daring  whieh  the  notice 
was  inserted  in  the  newspaper  and  was  affixed  on  the 
chnroh  door.  That,  at  any  rate,  ia  sufficient,  [He 
watnot  oalled  upon  on  the  other  points.] 

OoLUSfSj  M.E»— This  ia  an  appeal  from  the  ju'lg' 
ment  of  the  Divisional  Court  upon  a  very  technical 
point  raised  under  auction  85  of  the  Highway  Act, 
1835.  Til  at  section  imposes  certain  conditions  before 
an  order  can  be  made  for  the  diversion  or  stopping 
up  of  a  highwayi  and  the  main  question  raised  is 


whether  a  certain  condition  haa  been  falfilEedtOM 
to  aatisfy  the  section.  Section  B5  provides  that  '*  when 
it  shall  appear  upon  such  view  of  such  two  justicei  cf 
the  p^ace,  made  at  the  request  of  tbe  said  surveyor  as 
aforesaid,  tbat  any  public  highway  may  be  diverted 
and  turned,  either  ^ntitely  or  subject  as  afon^aid,  lo 
aa  to  make  the  same  nearer  or  mora  commodioui  to 
the  public,  and  the  owner  of  tbe  Ian  da  or  grouodi 
through  which  such  new  hijj;hway  so  proposed  to  hn 
made  shall  consent  thereto  by  writing  under  his  baud, 
or  if  it  shall  appeir  upoa  such  view  tbat  any  public 
highway  ia  unnecessary,  the  as  id  justices  shall  diri-ct 
the  aurveyor  to  affix  a  notice  in  the  form  or  to  Ihs 
efftjct  of  schedule  {So,  19)  to  this  Act  annexed,  ia 
legible  cba'^acters,  at  the  place  and  by  tbe  side  of 
esch  end  of  the  s^id  highway  from  wb^uoe  the  same 
is  proposed  to  bs  turned,  diverted,  or  stopped  up, 
eiiber  entirely  or  subject  as  aforesaid,  and  also  to 
insert  tbe  aame  notice  in  one  newipsper  publisbed  ot 
gpn^rally  circulated  in  the  county  where  tbe  high* 
way  so  proposed  to  be  diverted  and  turned  or  atopped 
up,  either  entirely  or  subject  as  aforesaid  (aa  tbe  csae 
may  be),  shall  lie  for  four  succeasive  weeks  nex^^  &Um 
the  aaid juBtites  have  viewed  such  publio  highway, 
and  to  affix  a  hke  notice  on  the  door  of  the  church  oi 
every  parish  in  whicb  such  highway  so  proposed  to 
be  diverted,  turned,  or  stopped  up,  tit  her  en  t' rely  or 
subject  aa  aforesaid,  or  any  part  thereof,  ahall  lie  oix 
four  sueoeaaive  Sundays  next  after  th^  mtiking  anch 
view;  and  tbe  said  several  notices  having  been  so 
published,  and  proof  thereof  having  been  given  to  the 
satisfaction  of  the  said  justices  .  .  i  the  said 
juaticee  shall  proceed  to  certify  under  tbur  hands  tha 
fact  of  their  having  viewed  the  said  highway  as  afore- 
said, and  that  the  proposed  new  highway  is  nearer  or 
more  commodious  to  the  public.' '  I  assume  that  ill 
the  conditions  other  than  the  one  referred  to  abovs 
h*ye  been  fulfilled.  The  appellants  raised  certsin 
obj«^ctions  upon  them  which  the  Divisional  Court 
overruled.  Tcose  objections  bave  been  again  raised 
bt^re,  but  I  am  content  to  say  that  I  agree  with  th« 
decision  of  the  Divisional  Court  upon  theoi.  Ths 
Divisional  Court,  however,  have  held  that  ooe 
particular  condition  had  not  been  fulfilled— namely, 
that  the  notice  bad  not  been  affii:ed  at  ea<^h  end  of 
the  highway  at  tbe  place  where  it  was  proposed  to 
divert  it,  as  requir^^d  by  the  section,  the  L^rd  Cbiaf 
Justice  laying  that  tbe  justices*  certificate  muit  be 
quafhed  because  that  statutory  provision  as  to  ths 
f^xhibition  of  the  notioss  on  the  road  had  not  heea 
complied  with.  Tbe  notice  was  in  fact  affixed  at 
e^ch  end  of  the  road,  but  in  tbe  notice  itself  a  day 
was  named^  which  was  leis  than  four  weeks  from  ths 
day  on  which  the  notice  was  affixed,  ai  the  day  on 
which  the  juatic^^s*  cerfificata  would  be  given,  and  on 
the  day  so  named  the  justices'  certificate  was  giveo* 
It  is  contended  on  behalf  of  the  appellants  tbst 
unless  the  noijce  was  affixed  at  thoae  places  four 
weeks  before  the  certificate  was  given,  and  remaieel 
ao  affixed  during  thoss  four  week-i,  the  eonditbn 
required  by  tbe  statute  has  not  been  fulfilled,  and  the 
certificate  is  bad.  That  depends  upon  whether  ths 
statute  requires  tbat  to  be  done.  If  tbere  is  any  iiich 
requirement  it  must  be  found  in  the  statute,  within 
the  four  corn^'ra  *<t  tbe  statute.  There  is  nothing  ol 
the  kind  to  be  found  there.  The  word  is  **  affix." 
The  section  makes  no  provisioo  for  the  time  duciuf 
which  it  is  to  remain  affixed.  Then  follows  the  other 
requirements  of  the  section.  The  surveyor  is  to  insert 
the  notice  in  one  newspaper,  published  or  ciraulating 
in  the  couuty^  for  four  successive  weeks  Doxt  after  the 
view.  Too  Divisional  Court  were  sati^^fled  that  that 
requirement  was  satisfied  by  the  insertion  of  thi 
notice  in  four  issues  of  a  newspaper  which  wu 
pubHihed  onoa  a  week.    Then  comes  the  further  pro- 
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irision  as  to  aiHxing  the  notice  on  tEtt  ohurcli  doot  on 
lour  BttccecEive  Sundays  next  after  tbe  view.  That 
wfti  do&e.  Tha  section  then  goes  ou  to  provide  that, 
*  *  the  aaid  seTeral  notice's  liaviug  been  so  publinhed," 
the  jiiitic«i  were  to  proceed  to  oerlify*  Nothing  ia 
there  Baid  about  main  twining  the  notice  for  anytitne 
at  each  end  of  the  highw^j^  The  condition  as  to 
time  relates  to  the  icFertion  of  the  notice  in  a  iiews- 
l^aper  for  four  buccessive  weeks »  and  the  affixing  of 
the  notice  on  the  chnrcb  door  on  four  sucaesgi^e 
Sundays,  I  canrot  fiod  any  counection  bet«peeu 
the  words  '*  for  four  successive  weeks  "  and  the  pro- 
vision as  tfi  sl£zing  the  not^c^  on  the  highway.  Ti^e 
word  *'  &ffii  "  is  not  an  apt  word  to  describe  the  duty 
of  ke?p3i)g  up  a  notice  wneu  oooa  it  has  beeu  effi-^ed. 
We  ibouid  have  to  read  words  iuto  the  section  if  we 
ware  to  hold  that  a  notice  on  the  highway  was  bad 
because  it  named  a  day  for  the  issue  of  the  justices* 
certificate  which  was  within  the  period  of  tweni^y- 
e»ght  day«»  I  have  no  alternative  la  the  circum- 
stances but  to  differ  from  tbe  decision  of  the  Divi- 
iiooal  Court  upon  this  point,  I  do  not  &id  that  it 
ii  caade  a  eondition  of  the  issue  of  the  certificate  thAt 
tbe  notice  shall  Temaia  afEixed  on  tbe  highway  for 
fonr  weekSi 

BTifiUKQ,  L.  J.^I  am  of  tbe  same  opinion ^  and  aa 

we  are  differing  from  the  Divisional  Cour£  I  desire  to 

state  my  reason b  in  my  own  words*     The  question  is 

whether    the    proper   procedure  necessary    for   the 

diversion  of  a  highway   has  been    f fallowed   in  the 

present  oaie«     Tiae  procedure  is  laid  down  iu  sections 

84  aiid8^>of  the  Highway  Act,  1835.     Shortly  put, 

section  34  pro  tides  for  a  view  by  t^ro  justLcee,  and 

aection  85  deals  with  what  is  to  happen  after  such 

view*     If  upon  suck  view  it  appears  ti  the  Justices 

that  the  highway  may  be  diverted  so  aa  to  make  it 

nearer  or  more  commodions  to  tbe  pnblio,  atad  the 

landowner  through   whose   land  the  proposed  new 

highway  lies  oonsenta>  the  juBtices  are  to  give  certain 

direotiona  to  the  surveyor*     Those  directions  are  "  to 

affix  m  notaoe  in  the  form  or  to  the  effdct  of  schedule 

(No*  19)  to  this  Act  (vunexed,  in  legible  characters, 

at  tbe  plaoe  and  by  tbe  side  of  each  end  of  the  said 

highway  from  whence  tbe  same  is  proposed  to  be 

diverted    .     ,     .    and  also  to  insert  the  same  notice 

in  one  newspaper  publtahed  or  generally  circulated 

in  tbe  county  where  the  highway  bo  proposed  to  be 

diverted    *    *    ,      ah  all  lie  for  four  succf  ssive  weeks 

next  after  the  said  jusiices  have  viewed  suoh  pnblia 

highway,  and  to  a&x  a  like  Dotice  on  the  door  of  tbe 

churoh  of    every   parish  in  which  such  highway  so 

proposed  to  be  diverted    *     ,     .     shall   lie  on  four 

flttooessive  Bundays  next  after  the  makiog  of    &uch 

view/'    The  question  really  is^  at  what  date  can  tbe 

jasticei,  after  the  view,  resume  the  coniideration  of 

the  matter  and  proceed  to  cc;rtify.     There  is  a  limit  of 

time    imposed   by  tbe  section*     The  justices  are  to 

direct  the  surveyor  (1)  to  affir  a  notice  at  each  end  of 

the  highway  ;  (2)  to  ioiert  the  notice  io  a  newspaper 

for  four  Buccessive  weeks  next  after  tbe  view  :    and 

(3)  to  a£Bx  the  notice  on   the  church  door  on  four 

auccassive  Sundays  next  after  the  view.     4s  to  the 

initrtion  in  the  newspaper,  it  i$  open  to  the  surveyor 

to  iniert  it  in  a  newspaper  published  once  a  week, 

and  that  insertion  is  to  be  for  four  successive  we^-ki 

next  after  the  view.     The  notice  must  also  be  affixed 

on  tbe  church  door  on  four  successive  Bundays  next 

alter  the  view.    Bo  far  as  those  two  requiremeots  are 

concerned r  it  dcei  not  appear  that  either  of   them 

'  involvea   tbe    mifpension    of    proceedings    by    tbe 

two   |nBticei    for    a   period   of  twenty-eight  days* 

The    insertion   of   the    notice  in    a    weeldy    newi- 

paper  for  four  successive  weeks  and  the  affixing  of 

tbe  notice  on  tbe  church  doer  on  four  successive 


Sundays  can  be,  and  was  in  this  eaae,  completed 
wiihin  the  twonty-eigbt  days*  But  it  is  oontendtd 
that  the  Act  requires  that  the  notice,  which  Is  to  be 
affixed  at  each  end  of  the  highway,  shall  remain 
affixed  there  for  a  period  of  not  less  than  four 
successive  weeks  next  aftrr  the  view.  The  question 
is  whether  the  Act  imposes  that  obltgatlonp  I  arn 
unable  to  see  that  it  does*  All  that  the  Act  directs  is 
that  the  notice  shall  be  affixed  at  a  oertsiu  place  on 
the  highway,  and  that  it  shall  be  inserted  In  tbe 
newspaper  for  four  successive  weeks  and  affixed  on 
the  church  door  ou  four  successive  Sundays  next 
after  the  view.  It  is  said  that  the  words  *^  for  four 
successive  weeks  "  must  be  read  so  as  to  apply  to  the 
previous  words  es  to  sffixii  g  the  notice  on  tbe  high- 
way^ That  is  not  a  grammatical  way  of  reading  the 
words*  One  does  not  speak  of  *'  affixing  **  a  notice  for 
loar  Bucoessive  weeks.  A  notice  is  "  affixed  **  once  for 
all*  The  Act  does  not  say  that  the  notice  must  be 
kept  so  affixed*  While  it  is  important  to  see  that  the 
Act  is  complied  wi eh  in  such  caieSf  at  the  fiame  time 
we  are  not  justitied  in  impiBing  conditions  not 
required  by  the  Act,  All  that  the  Act  requires  is  that 
the  proceedings  by  the  two  jnstices  shall  not  be 
resumed  nutil  after  tbe  notice  baa  been  affixed  on  the 
highway,  and  the  other  requirements  ha?e  been  com- 
plied with  within  the  periods  i^pecifiadf  and  it  was  not 
thought  to  be  importaut  that  any  provision  should  be 
made  as  to  keeping  the  ctotice  up  on  the  highway* 
The  justices,  before  proceeding  to  Issue  their  ceriiti- 
oate,  have  to  be  sati^iied  that  tbe  notice  has  bten 
properly  affixed  on  the  highway,  and  thut  the  notic*?s 
have  been  properly  publia  bed  for  the  requisite  periijds 
in  a  newspaper  and  on  the  church  door.  For  these 
reasons  I  am  of  opiEifon  that  the  appeal  should  ba 
allowed* 

Mathbw,  L-J*— I  am  of  tbe  same  opinion.    It  is 

said  that  the  diversion  of  a  highway  is  the  taking 
away  of  a  public  right,  and  that  therefore  the  Act 
must  be  construed  strict iy  against  those  who  propose 
the  diversion.  But  tbe  Act  contemplates  the  diver- 
sion of  a  highway  aa  a  matter  of  public  convenience 
and  in  the  ictereats  of  the  public,  and  therefore  that 
constitutional  argument  may  be  disregarded.  In  my 
opinion  there  is  nothing  in  the  Act  which  requires  the 
Dotice,  when  ouce  affixed,  to  be  retained  on  the 
highway  for  fnur  weeks*  The  Act  only  requires  the 
notice  to  be  affixed*  We  are  not  dealing  with  a  case 
where  the  notice,  having  been  once  affixed,  hat  been 
wilfully  pulled  down  by  tboae  who  put  it  up,  when 
other  considerations  would  arise.  The  two  other 
requirements*  that  relating  to  notice  in  the  newspaper 
Qod  on  the  church  door,  can  be  complied  with  within 
the  period  of  four  weeks,  and  yet  it  is  said  that  the 
Act  requires  the  notice  to  remain  affixed  on  tbe 
highway  for  four  successive  weeks  before  the  certiii- 
cate  can  be  issued.  In  my  opinion  tbe  Act  doss  not 
require  that* 

Apjieai  ttUoiued  ;  rw/c/or  a  certiorari  iUfchargBd* 

Solicitors  for  app-lUnts,  Neve,  Beck^  tfe  Kirh^f,  for 
iVieufl  tt  WiUiums,  Tonbridge. 

Solicitors  for  the  respondents,  OoUyer'BnBtutP,  Iliif, 
Cnrik^  DoiU,  rt  Bmih,  for  Simn,  Bimp^oHy  (fc  Mason, 
Tunbridge  WeUs. 
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High  Ooubt. 


If  rb  Eabtbrk  Ibvebtmeitx  Co*  (Limitzb]. 


BlQB  GOITBX. 


y^ii%  QtOUd  of  ^U^ttCf. 

^J^^'i^P'^'j    \  Dec.  13. 

Wamngtoii,  J.  J 

In  re  Eastebs  Investment  Co,  (LntrrED)*  (a*) 

Umnpan^—  Winduig-  iqt  —  Vohi  ntary   Uq  u  idtition —  Ap  - 

priXiching  diemUiUon — Stay  of  proceeding9 — Postpone- 

metd  of  disaoIuUoii — Companies  Ad^  1862  (2d  tt*  26 

nu.  c.  89),  M.  89,  143. 

The  volanUirij  tuinflintj  up  of  a  company  conUnues 
after  the  nieetimj  has  httfi  called  and  the  retarti  made  to 
the  nyktrar  under  sediimi  142  and  143  of  the  Compank3 
Ad,  1S6'2,  and  during  the  three  ^fumtks  appointfd  by  the 
latkr  sectiojif  at  the  espiraiion  of  which  the  diiBolatian  of 
tfi€  compant/  takes  place  ;  and  the  court  has  duriiui  ikoH 
^ree  monthSt  under  sedians  89  a^id  138,  Jurisdiction  to 
$iay  the  jtroceedingi  in  the  winding  up  for  the  pttrpCH  of 
keeping  the  company  on  foot  and  preventing  the  operation 
qftedum  143,  and  will  in  a  proper  mse  make  such  an 
irder* 

Semble,  such  an  order  as  ahovc-mentioned  will  prevent 
the  diisolution  of  Hie  c&mpang  at  the  expiration  of  the 
three  months. 

Motion, 

This  was  a  moU3ti  to  stftj  the  proosedlngi  in  tko 
voluatary  winding  up  ol  the  ttb:>¥e  ctompftii?  for  the 
purpose  of  preventing  its  appfoa^zhiog  di  a  solution. 

The  aboYQ  eonip&ny  was  inaorporjited  in  1895, 
primarily  to  oarrj  Oil  financial,  mero%ntil«>^  and 
mioiug  cpferations. 

The  Associated  Bhare  a. id  InTestment  Co.  (Lim£:ed) 
was  incorporated  in  1899  for  simiUr  objecti. 

It  was  reaolved  to  amalgamate  the  ti^o  <3o id  ponies, 
and  In  Aprils  1903,  kd  agreement  was  entered  into 
between  them  for  the  Et^stem  InTestment  Go, 
(Limited)  (oaUed  in  the  cBise  the  **  old  company  '*)  to 
sell  certain  epeoified  property  to  the  Aisoeiated  Co* 
in  ooDsideratton  of  Teceiving  a  certain  number  of 
f  ally  paid-up  shares  in  that  company.  Part  of  the 
property  sold  consisted  of  in  teres  ta  or  participations 
in  Tarious  mining  claims  and  other  property  in  the 
Transvaalt  South  Africa,  a^l  of  which  w**re  entered 
upon  the  local  registry  in  trust  for  the  persona 
equitably  entitled  thereto  (mcluding  the  old  com- 
pany) in  varioivB  abates, 

lu  May,  1903,  the  old  company  resolved  to  wind 
up  voluntarily.  The  hquidator,  in  purauanci  of  the 
agreement  of  lalej  trans ferrel  the  asseti  of  the  old 
company  to  the  Associated  Co.,  which  had  theo 
changed  its  name  to  the  New  Hastern  Investment 
Co.  (Limited),  The  winding  up  was  then  supp-^sed 
to  be  compl**f  e,  and  on  the  21st  of  Septiinnber,  19U4, 
the  final  meeting  ol  the  company  was  held  puTstiant 
to  section  142  of  the  C^opanies  Aot*  the  liqmdatoc 
made  out  his  acciiunt,  and  on  the  22nd  of  September, 
1904,  he  mAde  the  return  to  the  liegistrar  of  Joictt 
Stock  Cjmpaniei  of  the  result  of  the  meeting.  The 
oonseqaenoe  waf  that  on  the  22 ud  of  December,  1904, 
the  three  montbs  limited  in  section  143  would  expire, 
and  the  company  would  become  automstically  dii- 
■olved.  For  the  purpose  of  completing  the  transfer 
of  the  parlidpations  and  didms  of  the  nev  company 
the  liquidator  of  the  old  company  gave  directions  to 
the  piirties  who  held  them  to  hold  tbem  in  the  future 
on  accouut  of  or  iu  trust  for  the  new  company.  It 
was,  however,  dia covered  that  thio  course  would  not 
work,  and  that  to  satisfy  the  requirements  of  the 
revenue  laws  of  the  Tfansvaol  it  was  necessaty  that 
the  pertont  who  hdd  the  mining  dghtt  on  the  reg^sti7 

(cj.)  Reported  by  NB\riLLi;  TEBBurr,  Esq.^  Bar- 
liflter-at-Law^ 


ehoold  transfer  them  to  the  old  company,  who  should 
ia  their  turn  transfer  them  to  the  new  company. 
There  was  not,  however,  time  to  carry  out  th^ 
transacUona  before  the  22iid  of  December,  1 904, 
when.  If  the  dissolution  took  place,  the  old  eomp«ny 
would  no  longer  be  in  e^tence* 

tlader  theae  circuniatauces  a  motion  (which  at 
amended  was  by  a  contributory  of  the  old  oompan}) 
was  made  to  the  court  to  atay  the  proceedinga  m  the 
winding-up  tinder  seotiona  89  and  138  ol  the  Com- 
panies Act,  1862,  and  thus  poatpooe  the  diaaolntioii 
of  the  company  so  as  to  enable  the  necessary  tranafera 
to  be  carried  out* 

A.   H.  Jtsstlt  for  the  applicant,— The  court   h« 

power  under  auction  89  ol  the  Companies  Act,  18G2, 
to  stay  the  proceedings  in  the  winding  op,  Tbia  will 
prevent  the  completion  of  the  winding  up  and  the 
dlsaolntion  of  the  company  :  In  re  CrookJiaven  Minimj 
Co.,  15  W,  E.  28,  L.  E,  3  Eq.  69,  Unleaa  this  is  doQe 
tt:e  company  will  be  diasolv ed  on  the  22nd  of  Deoembeff 
and  the  transfera  to  the  New  Eaatem  Investment  Co, 
carinot  be  effected.  In  the  Scottish  Fluid  Bt^f  C&* 
(Limited)  V,  Atdd,  26  Bettie  1056,  the  applioatioii  was 
not  made  under  aeotion  89  to  stay  the  prooeedingi, 
but  to  atay  the  dissolution,  and  this  waa  held  to  be 
beyond  the  juriadiction  of  the  court. 

WAaBirfQTON,  J.— This  ia  a  peculiar  applioAtloD. 
It  ia  an  application  which,  when  amended,  wfll  be  by 
a  contributory  under  section  138  of  the  Compani^ 
Act,  1862,  asking  the  court  to  put  in  force  the  poweci 
given  by  seotiou  89  in  a  oompulaory  winding  up.  It 
is  admitted  on  the  authority  of  The  Scottish  FUi*^' 
Beef  Co.  {Limited)  v.  Auld  tbat  the  court  has  no  juris- 
diction to  stay  the  dissolution  of  the  company,  which 
takes  place  antomaticsUy  under  section  143  of  the 
Companies  Act,  1662;  and  that  part  of  the  applica- 
tion ii  therefore  not  pressed.  But  the  applicant  «fki 
the  const,  in  the  alternative,  to  at*y  proceedings  in 
the  winding  up,  suggesting  that  if  thia  ia  don^  the 
company  neceaaarily  continues,  and  the  oper&taoii 
of  aection  143  will  he  prevented.  There  it  some 
authority  for  that  view  in  In  re  Vrookhnrtn  Mining 
Co,  In  that  cas^  the  application,  which  wa^  for  an 
order  in  the  wiLdiug  up,  was  mad«  bvfore  the  f-j&pira- 
Uon  of  the  three  montba  which  comuifnced  on  thi 
4th  of  June,  but  the  matter  actud^ly  came  belors  Ibe 
court  after  the  three  months  bed  expired.  Lord 
Eomilly  made  the  or^er  asked  for,  and  I  think  t^at  it 
is  plain  that  be  considered  that  hn  had  jurisdiction 
to  m^e  the  order  on  the  4th  of  June,  and  X  think 
that  he  must  have  conaidered  that  the  diasdntiim  of 
the  company  would  then  not  have  taken  place,  «i 
otherwise  the  order  he  made  would  have  been  wrong. 
That  case,  sdthough  not  an  authority  for  the  ordttr 
I  am  a»ked  to  make  here,  is,  I  think,  an  authori^  as 
to  the  effect  of  that  order  when  mad*^.  The  word^  of 
section  89  are  very  strong  and  aeem  to  me  to  flovw 
everything.  If  the  winding  up  ia  in  operation  until 
the  dissolution  of  the  company  has  taken  pUcs,  then 
if  I  am  at  liberty  to  stay  all  proceedings  in  rela^on 
to  the  winding  up,  I  think  these  words  are  wids 
enough  to  keep  the  company  on  loot,  as  the  appUoatit 
dee  ires.  I  propose,  therefore,  to  make  an  order  thai, 
the  court  being  satiaiied  that  for  the  purpose  of 
effecting  the  transfer  of  the  assets  of  the  old  oompsny 
comprised  in  the  agreement  of  April,  1903,  to  lot 
New  Eastern  Investment  Co.  (Limited),  all  prootttd- 
inga  iu  relation  to  anch  windiag  up  ought  to  bt 
stayed,  direct  the  same  to  be  atay^. 

Solidtora,  Tmv&-i'SmiiK  Braiihtoaitej  ^  Gau 


M.  Uit 


[im*  m,  i9m.] 
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Hi<m  CouET. 


Hampbtbad  BoBonae  Coinrctf^  tr«  ICiDLAim  Eailitat  Qo» 


HlHH  OOITBT* 


L 


(Bigham.J0]  Aug.  2,  1&(M, 

Hampsteajd  BoBOUQn  Council  v.  Midlaitd  Eail- 
WAY  Co.  (a.) 

Xoca^  lyai^erfiwwAf  —  Nmo  drett  —  Pamng  expanses  — 
■*  Owner  "*Strip  of  land  fenced  off  and  plartted  m 
ornamatUil  garden  —  Land  rtndered  inctipabh  of 
yieldisvQ  rtni  f^/r  the  hemjil  of  an  mdiuidtml  — 
Mdropolk  Majiagemmt  Ad,  1855  (18  i£  19  VicL  c. 
120),  ^4.  105,  2Qi}—'Mdropolh  Management  Amend' 
rmnt  Ad,  1S62  (25  d^  26  Vict,  t.  102),  *,  11  ^Midland 
Jl%Uma^  Adf  1900  {63  ^  6i  Vkt.  c.  exluL),  $,  18. 

%  %€C^ion  18,  luh-uction  2,  of  the  Midland  Eailwaif 
Ari,  \  1KH>,  tht  compang,  for  the  protection  of  the  owner 
of  obtain  land  o^quired  bg  t^tem  for  iAe  purpcis^i  of 
gitlingM,  were  to  acqatre  from  the  own^r  all  the  land  up 
lo  a  certain  road,  but  wi^e  to  leave  a  sln'p  of  the  land  $0 
&ttoi  alutig  the  whole  lentjth  of  the  road  to  bt  fenced  and 
planted  out  wUh  shrtths  and  tree»  and  maintaimd  a$  an 
Grnavi^ntai  garden*  The  local  atdhoriig  mh^equentlg 
paved  thi!  road  andtr  i€€tion  105  of  the  Metropolis  Managl- 
meni  Act^  1855,  and  apportiomd  pari  of  the  e-jcptiists  on 
ifte  railwag  compang  under  iection  77  of  the  MdropitliB 
Manaijemtnt  AiU  1862. 

Btldt  thai  the  provision  in  the  priuate  Act  rmtritting 
ihe  mer  if  l<ind  in  such  a  mag  as  to  render  it  incapable 
of  yielding  a  rent  bdng  imposed  fotr  the  benefit  of  an 
individual  who  might  releass  U  fi^y  agreement,  and  tl^ 
hind  be  thm  capahh  ofgieldmg  a  remt  without  the  aid  of 
J'urther  legielation^  did  fU>t  prevent  the  persons  to  whom 
the  land  btlongfd  from  being  *'  awnera  "  within  section 
250  of  the  Metropolis  Management  Act,  1855,  and  as  such 
liable  to  contrihtUe  to  the  €Xpeme$  incurred  by  the  local 
aatfiority  in  making  ujf  the  street  upon  which  the  land  in 
qu€4tion  abuUed* 

Sped*l  case  Btated  under  or<l.  34,  r.  I,  m  follows  t 
Tho  dispute  between  the  parties  was  as  to  the 
liaMtity  of  the  defendants  ti  the  plaiatiflra  to 
oo&tnbate  to  the  estimated  expeQaes  of  pmog  a 
eertaia  portion  of  a  new  street,  known  as  Wea  there - 
road,  in  the  metropolitan  borough  of  Hampitead* 

The  plain  tiff*  were  by  virtue  of  the  Metfopolis 
Management  Acts  the  locil  authority  chirged  with 
the  duty  of  paving  new  streets  within  their  diatriot, 
mid  they  resolved,  on  the  4th  of  June,  190a,  to  pave 
Ibis  road,  and  served  upon  the  defendant  company  a 
notioe  deiasnding  from  them  the  sum  of  £1^200  12s., 
tho  apportioned  amount  of  the  estimated  cost  due 
Irom  them  as  the  owners  of  latid  *'boundiog  or 
ftbuttiBg'*  on  the  new  street.  The  defendants  eon- 
taodad  that  they  were  not  th^  owners  of  the  land 
within  th«  meaning  of  the  Metropolis  Maua^eznent 
Acts,  1855  and  16G2,  aud  were  there!  ^re  not  liablet 

The  esse  stated  that  the  land  In  queation  was 
acquired  and  held  by  the  defendant  company  in  the 
manner  following:  By  aeotion  19  of  the  Midland 
Hailifay  Act,  1900,  it  was  provided,  ^*  That  the 
foUowing  provisions  shall,  unless  otherwise  agreed, 
apply  and  have  effect  for  the  protection  of  Percy 
BoTttoe  Gordon  Powell -Cotton  and  his  trustees  (in 
this  section  called  Uhe  owners*)— (1)  The  company 
shall  not  use  any  pirt  of  the  sidiugs  to  be  placed 
upon  the  land  to  be  acquired  from  the  owners  ,  .  . 
for  any  purpose  racoept  for  the  purpose  of  itanding 
empty  passenger  trains;  (2)  the  company  shall 
acquire  all  the  land  of  the  owners  np  to  Westbere- 
roa^l  and  sh^U  leive  a  strip  of  twenty  feet  wide  along 
tbe  whda  length  of  such  Weslbare-road,  and  ahall  at 
their  own  azpense  plant  and  maintain  the  same  with 
ftbrubi  Mid  trees  to  the  reasonable  satiafaction  of  the 

(tf.)  Beported  by  Ebskine  Bim,  Esq.^  Barttiter-at- 
Law. 


owners  1  and  shall  at  the  like  expense  and  to  the  lihe 
satiafaction  fence  off  the  said  lands  from  the  Westb§re- 
road  by  an  open  unclimbable  iron  fence  seven  feet 
highi  suoh  planiiDg  axid  fencing  to  be  carried  out 
within  one  year  from  the  company  obtaining  poa- 
session  of  such  landSi  and  to  be  maintained  by  the 
company*^' 

In  accordance  with  the  provisions  of  stib-section  2 
of  the  abf>ve  section,  the  defendants  acquired  the 
whole  of  the  land  from  th^)  owners  and  dealt  with  it 
in  the  manner  provided  ia  the  section. 

The  questions  submitted  for  the  of^inion  of  the 
court  were;  (1)  Wt ether  on  the  true  construction  of 
the  Metropolis  Management  Acte,  1855  and  1862,  and 
haviog  regard  to  the  said  provisions  of  the  Midland 
Railway  Act,  1000,  th*?  defendants  were  liable  to  pay 
to  the  plaintiffs  the  amount  claimed  in  this  action  in 
reepect  of  the  estimated  expenses  of  pavirg  the  new 
streat  known  as  Westbere-road ;  and  (2)  by  whnm  the 
costs  of  tbii  action  and  of  the  special  case  ought  to  be 
paid. 

Macmorran,  K*C.,  and  Courtliope  Mmiroe^  for  the 
borough  conaciL — The  railway  company  are  the 
owners  of  this  strip  of  lattd  within  the  meaning  of 
section  150  of  the  Metropolis  Management  Act,  1855, 
so  as  to  be  liable  to  contribute  as  frontagers  to  the 
paving  expenses  cf  the  new  street  on  which  it  abuts  : 
London  Coantg  Cotmcil  v»  Wandsimrth  Borough,  51 
W.  E.  499,  [1903]  1  K.  B.  797.  To  succeed  the 
company  must  show  that  the  land  was  aubjeated  in 
peqieluily  to  the  burdan  of  a  puhlio  right,  wlich 
deprivei  it  of  all  beneficial  value ;  Wright  v,  Ingh,  34 
W,  R.  220,  16  Q.  B.  D,  379;  Hormey  Disttici  Goumil 
V.  Smith,  45  W.  E.  581,  [1897]  1  Ch.  843;  and 
IlncJmeg  Borough  Council  v.  Lee  Comervancg  Boardj 
[1904]  2  K.  B.  54U  Where  the  restriction  on 
the  user  of  land  may  at  any  moment  b^  removed 
withoul  the  intervendou  of  the  Legislature  by 
agreement  of  the  parties  for  whose  beneEc  it  was 
imposed,  the  land  is  not  made  extra  commercium 
within  the  meaning?  of  that  escpression  as  defined  by 
Lord  Watsou  in  Goldsmid  v,  Ureat  Eastern  Bailojay\ 
32  W.  E,  341,  25  Ch,  D.  fill,  affirmed  shL  nom, 
OrvaS  Eastern  Jliilwatj  v.  GohUmld,  33  W,  E.  81,  9 
App,  Cas.,  at  pi  693  :  see  also  i^avin  y.  Hot/lake  Mail- 
way,  14  W.  E.  109,  K  R.  1  Ex,  9;  IMhea  {Countess 
of)  v.  Kirkcaldg  Waterworks  Commissioner 9 ^  7  App. 
Cas.  694. 

Mmiiague  Lmh,  K,0,,  and  William  Wills,  for  tha 

railway  company. — The  provisions  of  the  Midland 
Railway  Act,  1900,  render  the  land  sterile,  and 
incapable  of  being  let  at  a  rent.  Tuey  are  n-^t  of  the 
same  character  as  the  restriotions  In  user  discussed  in 
Gohhnud  v.  Great  Muster n  Railway  Co,t  and  cannot  be 
waived.  Whether  the  restriction  could  be  waived  by 
the  PoweU-Gotton  trustees  is  open  to  doubt;  but 
whether  tb  at  be  so  or  not*  the  court  has  only  power 
to  decide  the  q  neat  Ion  on  the  facts  aa  they  now  stand, 
and  not  ou  a  hypothetical  assumption  that  *he 
restriction  might  be  removed  on  the  happening  of 
something  in  tbe  future. 

They  eitt-d  Plumstead  Board  of  Works  v,  Briiiih 
Land  Co,,  23  W*  K  133,  L.  E,  10  Q  B   203- 


Macmorran,  E.C.t  replied. 

BiGHAM,  J* —  I  have  had  an  opportunity  of  exam- 
ining the  cases  that  were  cited  before  me,  and  I  think 
the  result  of  them  is  that  where  land  is  incapable  of 
yieldtug  a  rack-rent  by  reason  of  its  being  subjected 
to  some  public  user,  the  owner  is  not  liable.  For 
instance,  where  it  has  been  dedicated  as  a  highway, 
or  where  a  church  has  been  built  upon  it,  or  where 
the  land  has  been  appropriated  by  Act  of  Parliament 
to  some  public  pu^se.    But  where  the  incapacity 
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u  created  iu  fiiTOiir  of  an  mflividaal,  or  of  a  particular 
cIaia  of  peraoDn,  theu  the  owner  doei  not  eicape 
liability ;  for  initancflt  wbeta  the  owner  has  oovea- 
ftcied  not  to  me  tbe  land  for  ftity  pnrpoae  of  profit  or 
whero  lie  hae  voluntarily  devoted  it  to  a  purpose 
whioh  ia  mooiibtitent  with  th«  recf  iviufif  &  rent,  at  in 
the  case  ^f  a  Wesley  an  cbaptl  :  Wright  t.  Ingh,  34 
W.  a  220,  16  Q.  B.  D,  379, 

The  r&aeon  for  the  diatLnction  geenis  to  me  to  be 
that  in  one  caie  nothing  abort  of  an  At;t  of  Pa^'Ha- 
mont  ean  restore  to  the  land  ita  oapaci'^y  to  yuH 
reota,  whereai  ia  the  other  case  the  capacity  can  be 
reetorei  by  tbe  mere  aot  of  the  partiea  who  have  f  >r 
the  time  destroyed  it.  Then  m  which  catagory 
doea  tbe  preaent  caae  fall  ?  I  tliak  in  the  aecoad. 
It  14  trua  that  the  restriction  which  prf^venta  the 
railway  com p any  from  turaiog  the  land  to  a  profitable 
use  is  embodied  in  an  Aot  of  Farliamentt  bnt  the  Act 
crefttea  no  public  right ;  it  does  do  more  than  give  a 
legi&l alive  Aanctiou  to  an  agreement  between  Mr. 
Powell -Cotton  and  his  trustees  on  the  one  hand  and 
the  railway  ac^mpsny  on  tbe  other.  Sach  an  agree- 
ment can  be  put  an  end  to  by  the  partiea  to  it  at  any 
moment,  apparently,  without  tbe  intervention  of  the 
Legislature:  S9?i  Onjdsmid  v.  Ofptit  Emtern.  Rmlway 
32  W,  E.  341,  25  Cb,  a  511.  The  argumentR 
adduced  by  Mr.  Lu-b  for  the  raUway  company  were 
put  fir  ward  iu  that  case  by  Mr*  Hemming,  aad  were 
diimtaaed  an  iniufficient.  It  therefore  doea  not 
afford  any  answer  to  the  claim  of  the  local  authority 
to  be  paid  the  amouLt  sued  for.  Tbe  re  muat  b^ 
judgment  for  the  plain*  iff<  with  cmU  i  but  there  will 
be  a  fitay  if  notice  of  appeal  is  gi?4^n  within  ten  days. 

Juihj  in  eat  fo  r  the  p  /a  i  n  t  (Jh , 

Solicitor  for  the  plaintiff^i  A.  P.  Johnson. 

Solicitora  for  the  detendanti,  Smh  dt  Oa. 


E.  B.  Div.  "J 

(Lord  Alverstone,L.aJ.,  and  [  April  15,  1904. 

Willa  and  Kennedy,  JJ*)      ) 

POI.LEY  f'.   POUPHA^E.  {a.) 

Fu  bl  ic  a  tithor  tt  iei — Mag  ittratt  ^Improper  con  tfkt  ioji — 
Dhtre^S'-Adiffn  agaimt  tnagutrafe—LimilfUion  f/ 
adhtiA—Puhftc  AuthorHifS  Protection  Ad^  16P3  (aO 
*£'  57  rVcE.  c.  61),  a-  1. 

The  ik/tvdantf  a  magistmk,  huu'ng  mtvkted  thtf 
plaintiff  fiit  an  nffmce  und^r  the  Vtjcdmiinn  Ads^ 
orderid  him  to  pay  n  /ine,  mhkh  the  plaintiff  faihd  to 
paif^  whereupon  the  magutrate  idsuei  (t  distress  warrint 
and  the  plaint* f  3  t/oode  were  distrained  upon,  Stthse- 
qiienily  the  plainiiff^s  conviction  was  qnashed/or  u>atit  nf 
jarifdiction.  The  plaintiff  thereupfm  brought  an  action 
ftgaimt  the  fmg^itrats  for  iltegal  didrt^a.  The.  attion 
wa$  commenced  more  tl^n  six  months  ufhr  Ike  fUte  of 
ih€  cmwidion,  bnt  ks9  nan  siop  months  from  the  dale  of 
the  diatrtss* 

IM*it  that  thf  tjction  wns  not  barred  hg  itcHon  1  (*)  q/* 
l/t«  Pablit  Aidhofritiu  Protection  Ad,  1893,  as  the  period 
of  Mix  motdhs  thtrebg  Umti^d  began  to  run  from  the  date 
of  the  distress  and  not  from  the  date  of  the  c€>nviction. 

Appeal  from  bis  Honour  Judge  Smyly,  aitting  at 
tbe  Shorcditch  County  Court. 

Tbe  pUintiff  wae  un  the  llth  of  February,  1903. 
convicted  by  E.  S.  Fordham,  Eiq,,  a  metropolitan 
magifttrate^  for  neglecting  to  have  two  of  hit  cbildren 
vaooinated  within  aix  montha  after  the  birth  o!  auch 


(a.)  Reported  by  E  Q,  Still  well,  Esq.,  Barrigter- 
at-Lawi 


children  oontrary  to  the  proviaiona  of  the  Yacoinatba 
Ac^»,  and  waa  fined  £1  and  16i«  coata  In  eaohoaee. 

The  plaintiff  having  failed  to  pay  the  flnea,  tbt 
learned  magiatratp,  on  the  IHh  o^  ApriJ,  1909,  usced 
a  warrant  of  dietress  against  the  plain tiff*a  goods* 

Ou  the  17th  of  April,  19)^3,  a  distr^sa  waa  pat  in 
on  the  pUinliff^a  premtsea,  and  was  paid  out  by  t)ie 
plaintiff  under  ptoteaton  the  29th  of  April 

Ou  the  i^th  of  July,  1903,  a  Divisional  C^nrt  ma^e 
an  ordpr  ahaolute  quashing  the  convictiona  agtioit 
the  plaintiff  on  the  gfound  tbati  the  children  being 
t.wiuB  eigbtepn  months  of  age  at  the  time  of  the  <na* 
vio  ion,  the  pUintiff  had  bcfln  improperly  convicted, 

Oa  the  2(>th  of  August,  1903,  the  plaintiff  brought 
an  action  in  the  county  oon4  against  the  learned 
magistrate,  claiming  damages  for  illegal  diatresp. 

It  wae  contended,  on  behalf  of  the  defendant,  that 
tbe  action  was  out  of  time,  and  that  the  defendant 
was  protected  by  tbe  Public  Authorities  Protectiaii 
Act,  1803. 

Tbe  karaed  county  court  judge  held  that  thA 
plaintiff  a  action  waa  barred  by  section  1,  aub-sactioQ 
(a),  of  that  Act*  as  the  injury  was  suffered  by  tba 
plaintiff  from  the  convietion  on  the  1 1th  of  Febru&ry, 
more  iban  six  months  before  action  brought,  ftod  be 
entered  judgment  for  the  de'cDdaLt. 

Tbe  p^a'ntiff  appealed* 

The  Public  Authorities  Froteotioa  Aot^  IMt, 
provides  as  folio  ^s : 

Section  1 :  **  Where  after  tbe  commenoiment  of  thii 
Act  any  action,  proaecutian,  or  other  proceediug  if 
commenced  in  the  United  Kingdom  against  any 
person  for  any  act  done  in  pursnance  or  ezecnttcn. 
or  intended  execution  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authority,  or  io  respect  of  an? 
alleged  ueglf ct  or  default  ia  the  exeoution  of  any  seca 
act,  duty,  or  authority,  the  following  provisiona  absU 
have  eff*?ct ; 

"(«)  The  action,  proiecutionj  or  proceeding  shall 
not  3ie  or  ba  instituted  unleaa  it  is  commenced  withia 
six  montha  next  after  the  act,  negleat»  or  default 
complained  of,  or,  ia  caseof  a  continuance  of  injury  or 
damage,  within  six  months  next  after  th«  cmmg 
thereof    .    •    •*' 

By  the  Justices  Protection  Act,  1848  (21  &  22  Tict. 
c.  U),  9.  3 : 

'*A':d  be  it  enacteJ^  that  whare  a  convi^stion  or 
order  shall  he  made  by  one  or  more  justice  or  jnsticfs 
of  the  peace  and  a  warrant  of  distreaa  or  of  comaui* 
ment  ah  all  be  granted  thereon  by  some  other  justice 
of  tbe  peioe  bond  fide  and  without  ooUuBion  no  aoftiois 
ahall  be  brought  against  the  justice  who  so  granttd 
such  warrant  by  reason  ol  any  defeat  in  suuh  oonvtc* 
tian  or  order  or  for  any  want  of  jurisdiction  in  th« 
justics  or  jnaticea  who  made  the  same,  but  the  actios 
(lE  any)  shall  be  brought  against  the  j  ustice  or  justic«» 
who  made  sueh  conviction  or  order," 

Kingthwrg^  for  the  plaintiff, —The  action  it  not 
barred  by  section  1  of  the  Public  Authoritiea  Protic- 
tion  Act,  1893.  Tbe  action  was  commenced  within 
aix  montha  next  after  *Hhe  aot  oomplained  of*^— 
namely,  not  the  conviction,  but  the  diatress  which 
foil  o  w€  d  th  e  warrant.  The  conviction  and  the  disti«ii 
ara  quite  separate  acts. 

He  referaed  to  Oareg  v,  Bermond$ey  Borm^l 
Vmndt,  67  J.  P.  447,  and  BriUain  v.  Kgnnairdf  1 
B.  &  B,  432. 

G,  S,  Bohetisont  for  the  defiindant.-»The  dactsloa  of 
the  county  court  judge  was  right.  The  action  ti 
barred  by  section  1  of  the  Public  Authorities  Fro* 
tection  Act,  1893,  becauie  the  "act  com  plained  of" 
within  the  meaning  of  the  section  ia  the  oouTictioii 
and  not  the  diatress  \  tbe  latter  ia  only  the  natufil 
conaequences  of   the  former*     Tne  issuing  of  ths 
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dj«tr€M  warrant  and  the  leyying  o!  the  dbtreai  were 
not  a  jodidil,  but  only  a  miDietfrial  aot 

[He  referred  to  lecUcu  3  cf  the  JuBtices  Protection 
Act,   184vi*j 

Lord  Alvbes  TONE,  LC.X— I  eipreas  no  opinion  as 
1.  Tu  *^^  ■  ^^^^  ^^"^  ^  maintamed  or  ke  to 

wbether  there  h  a  defiuce  to  it  The  only  poiot 
before  Hi  li  whether  the  county  coatt  judge  was  nght 
m  «pplymg  the  Statute  of  Limitationa  to  thii  alleged 
ngbt  of  action,  so  as  to  bat  the  procepdmga,  and 
whether  in  fact  be  has  rightly  deolined  to  enter^aia 
the  act-on  ap^n  the  ground  of  the  lapse  o!  s^i  montha. 
1  ttoni  we  haye  onl?  got  to  eonitrue  for  thfa  purpose 
jnb-sedioo  (a)  of  section  I  of  the  Pablio  Autiiorities 
Protection  Ajit,  1893.  which  was  %  new  enactment 
with  a  statutory  Htnitation,  and  muit  be  construed 
ttnctly  That  saja:  ''Where  after  the  mmmmce- 
iii«nt  of  this  Act  any  action,  pfoscoution,  tt  oflier 
pfoeeediog  i«  comooenced  In  the  Utiitei  Kingdom 
ftgauut  any  person  for  any  aot  done  in  pursiiaoGe  or 
eiLectitioD.  or  intended  execution  of  any  Aot  of  P^rlia^ 
meof,  or  of  any  public  duty  or  authority,  or  iq 
respect  of  any  alkged  neglect  or  default  in  the  exf  cu- 
tioa  of  any  such  act,  dutjr,  or  authority;  the  following 
proTiarona  sbaU  have  effmi :  (a)  The  action,  proseau^ 
tion,  or  proceeding  shall  not  lie  or  be  instituted 
tinless  it  Ls  comnieuced  within  six  months  next 
after  the  aot,  neglect,  or  default  or  mplamf d  of  '* 
To©  act  eompldiDed  of  here  was  not  the  conviction, 
Tbeaet  complamedof  here  was  the  lr<'spass  tj  the 
plaintiir*H  premises  hy  the  levjing  ol  iha  distress.  Sj 
far  as  it  has  any  bearing  on  the  case,  sectbn  :i  of  the 
JiiMtim^  Protection  Act.  3848,  does  not  ieem  U  me  to 
hwm  anything  to  do  with  the  question  ol  time. 
Sea^n  3  is  for  the  purpose  of  protecting  a  justice 
who  JiiA  usaed  a  warrant  upon  a  conviction  which 

^^*?Ppf  ^"^^^^^  ^^^^^'  ^^^  ^^^^  Bub^equ  ntly  it  turns 
out  that  ha  ought  not  to  have  issued  that  warrant, 
and  thtn  an  ao'ion  is  brought  against  the  juitice  who 
made   the  original  order     lu   this  ease,   where  the 
ftcUoa  li  for  trespass  and  there  is  a  plea  of  jujtifi- 
oatiOD,  i(  would  rrquire  a  very  plain  enactment  wicti 
regard  to  a  statutory  limitation  to  say  tbat  that  period 
of  action  li  to  run  not  from  the  date  of  the  real  cause 
of  action,  the  entry  on  the  premises,  but  from  vome 
order  of  anterior  dite,  under  the  authority  of  which 
that    entry    was    mad«.       It    may     be    tbat    there 
are     entctmen^s    which    enable    you    to    cla«Qi    ai 
damages     matters    of     aggra^atinn    in    respect    of 
mibsequent    acts    done    at    coroliory    to     that     act 
Th*t   18  quite  possible,  but  I  am  unable  myself  to 
sea  any  statute  which  enables  us  to  say  that  Vie  right 
of  ftation  for  wrongful  entry  has   been  t»ken  away 
because  brought  too  late  if  ihe  action  is  commenced 
withm  SIX  months  of  the  act  which  is  alleged  to  be 
wrong.     Ithbkif  it  waa  intended  to  ante^date  the 
penod  of  limitation  to  an  earlier  date,  tber^  mu^t  bi 
clear  pnd  distinct  Jai^guage  t  >  that  etfeot.     Whatever 
may  be_ the  result  of  this  action  when  it  comps  to  be 
heard,  I  think  the  case  mmt  go  back  to  the  oouutv 
court  jadge.  ' 

Wills,  J.— I  am  very  dearly  of  the  same  op^mor^, 
Itseemstometheactcompliined  of  is  tbe  distress, 
and  nothing  else.  No  audi  thing  wis  ever  heard  of 
•*.  an  action  f^r  making  au  ord*T  against  a  pers  n 
without  jurisdiction.  If  tbe  order  U  not  followed 
by  Ginsequeuces  against  the  individual  it  comes  to 
nothing,  Oae  used  to  bs  in  f  .rmer  days  very  fumiliir 
indeed  with  matters  of  this  tind.  I  dj  not  know 
how_  many  declarations  I  have  drawn  in  my  old 
pleading  days  f^r  levies  of  one  sort  and  auoth^r— oom-  i 
pTaints  tbat  people  had  bren  diitraioed  upon  against 
whofn  there  was  no  right  of  distress  or  to  enforje 
OoiiMqu«zu3ei  of  a  similar  nature,  bat  such  actions 
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were  always  actions  of  trespass,  and  nothing  eU©, 
ihe  complaint  used  to  be  that  the  defendant  had 
wrongfulJy  eDtered  the  house  or  premises  of  the 
plaiutiff  an  i  h'ld  done  so  and  so.  Then  any  oueation 
which  arose_  about  the  warrant,  the  conviction,  or 
order  on  which  the  erroneous  proeaediugs  by  wav  of 
distress  ani  i-ntry  were  founded  w»s  r.ised  on  a 
defen  e  setting  up  that  it  was  justiied  because  of  ihe 
warrAut  and  the  cmviction  or  order  on  which  ihe 
warrant  w*b  fouoded.  But  the  action  itself  was  not 
for  erroneous  exercise  of  juriidiction,  hut  was  for 
making  a  distress  and  breaktn*?  and  entering  a  man's 
pr^  mises  where  thtre  was  no  right  Eo  do  so, 

Kexssd^,  J.^1  agree. 

Appml  aUowttL 

Solicitor  for  the  plaiutiff,  //.  T.  NicUimu 

Solicitor  for  defendant,  Srilicttor  to  iht  Treasury, 


ffouri  of  appeal. 

Prom  Chan.  Dip.  ^ 

(Vaugban  Williams.  Komer,  and  <  ^"^*  ^^'  21, 

Cozens- Hardy,  LJJ.)  )  ^9*'*- 

fn  re  Johnston  Fohkion   Pathtts  Co   (Limiteiv), 

In   re  JoUNaTON  DjE   PliE83   Co.    (LIMITED) 
Ih   re   JonNSTONIA    ENOKAViyQ   Co.    (LlMlTED). 

TxjE  J.  P.   Trust   (Limited)   and  OruKRa  v.  Tne 

ABOVE- NAMED   COMPAXIES    {o.) 

Conijxtmj^lunf   of  M>tnfurt$   h&nfd  fm'tith/  h/  thrct 

rnmpaHifs  -  T.,  ^Wiii/— U.  ti  i   vsre  *~Covenfm  t  '  to  pap 

buih    p^mt    mid    sfutrat -^  thmpauM    muhrtahmm 

churgtd  wiih  mch  M'nttinfi—Ap:i!tcaihn  of  proceeds 

Thrff  (^ompuiffi  bt/  their  mtmam^hhim  and  urtklm  r^f 
ii\%umdhm  hat  pnm^r  to  hort-uw  mfmeff  on  fhti  Him-iiu  of 
d^jtuturrs  thunjrd  upon  the.  pn^prrttf  of  tlw  compam/. 
in*  if  sttttst^'^rtJit/  in  ttrdfr  to  rn'se  monfjj  to  mett  ccrinin 
imbifitu^,  hsiud  J*»int  Mmdurttt,  ht/  adtkh  thry  jointly 
mid  stL^tmUi/ftfjteHl  in  pnij  to  the  \dder  for  thi-  time 
hmng  the  monei^to  letd,  t**tjrth^r  with  interest  on  the  game 
(tnd  they  therehif  m/>fd/we/f/  cUrf^^d  with  such  p<jt/m*'.ntl 
their  icumd  undtrt^ikimj^,  and  alt  their  prescU  umi 
futttre  proptrt^  and  msiis. 

Ihld  thai  ih^  d*-htnt»res  t^anitituted  a  wtfid  chatye 
iipm  ih€(t9MttA  t>f  ihe  fompnotf,  ««  far  ai  th€  moufu  io 
advanced  had  corm  into  tht  hmnh  of  €mh  fMrnpam/, 
*dthm,yh  ,t  was  n^  uU  it  u  ea  mt  M  ann  company  to 
charge  iU  asHta  with  monry  advm.ccd  to  umAh^r  eorn^ 

pfllijf. 

Jfrld,  nhn,  thit  a  cluam  in  the  firticfes  of  auowxiion 
ff  a  company  which  nnpowcrfd  the  dircdors  tn  borrow 
nmf  sum  of  money,  n^  ^rrtrdiny  the  amount  of  the 
prr/traici  ihare  C'lpdal  of  the  cr^pany,  on  the  arcnrUy 
of  thrprr^pcrty  of  thf  compant/  htf,  e.jr.,  dthpntnres,  did 
not  limit  the  amount  which  could  if  raind  on  thvstmrity 
rf  dtbef4tirf9,  uhtn  m  prrfrenre  ihare»  hnd  hen  mned, 

Decisiim  f/B/rue,  J.,  on  the  jimt  point  revt-rted. 

ThTi  was  an  appe  d  from  a  decision  of  Byrne,  J, 

The  facts  w^re  as  follows  : 

Thii  was  an  appltcitiou  f -r  the  purpose  of  deter- 
mining the  validity  of  certain  debentures  which  wt^re 
isBui>d  purportiog  to  be  jointly  and  severally  the 
debentures  given  by  the  three  d.ll^rent  defendant 
companies.  The  uompani  *s  were  limited  oompmnies. 
The  Johnston    Foreign  Patents  Co.   (Limited)   was 
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inoorpor&tel  in  Septtmber*  1899,  tha  oomin&l  Q&pifal 
beiog  £Ot>,OO0f  divided  into  ordiDary  shares  of  XI 
eicU ;  the  Johnaton  Die  Pf'Wf  Co*  (Lituited)  w*i 
incorporated  m  June,  18 93,  its  inminal  uftpifeal  bsiog 
the  Bftme  ;  and  tbo  Johnntofiia  EngraTiti(f  Co, 
(Lioiited)  was  iiioorpor*'^«d  in  September,  1900,  its 
nouiinal  capital  being  X20,000  divided  into  10.000 
preferetice  shares  and  10,000  ordinary  shareii  ot  £l 
eaohi  The  defendant  oompanteei  wete  all  promoted 
and  con  trolled  by  one  man,  a  Mf,  J.  G*  Johnston, 
they  had  the  same  set  of  direct  org,  seoretaryn,  and 
bnaiQCfls  ofEces.  In  1901  the  compsniei  were  m 
waot  of  money  1  and  it  was  pro  posed  to  raise  money 
for  the  pnrposes  of  ail  the  companies  on  the  seouritv 
of  joint  debentures  to  be  iagued  by  the  directors  of 
the  three  oompanie«i 

On  the  23rd  of  Deoember,  1901,  thera  were  ft0pa^at^ 
board  meetings  called  of  the  directors  of  each  of  the 
oompaniea,  and  at  each  of  the&e  meetings  leaol^tioaa 
ipere  pafiaed  which  were  the  samn  for  all  the  c<>mpaniefi. 
Til  e  f o]  1 0  wi  n  (E  i  s  an  ©xaajple :  * '  Johnito  .  ia  E  □  gra vin  g 
Co.   (Ltmifced)»      Present— three  directory,   solicitor, 
and  secretary*      Reiol^edj  in   conjunction   with   the 
Johntton  Die    Freis  Oo*   (Limited)    and  the  John- 
ston    Foreign    Patafjtj    Co*    (Limited),     to     orente 
and    issue    twenty -&ve    £rst    mortgage    debenturei 
of    £1,000    each,    to    be    secnred    upon    tha    joint 
property  and  aeaetSi  nn^ertaliingfl,  and  tuainesses  of 
the  three  cooipanif  b.  to  be  repayable  on  or  before  the 
30th  day  of  June,  1902,  with  a  bonus  of  £50  on  e-ich 
£1,000  debenture,  and  to  carry  iatcre#t  ia  the  m^^an- 
time  at  X6  per  cent*  per  annum.     And  resolved,  thit 
the   debentures   be   in    the   form   submitted   to   this 
meeting,  and  that  the  se^  of  the  company  be  a^xed 
to  suah  debentures  and  th^t  such  debentures  be  from 
time  to  time  issued  as  aod  wh^n   applicatioui  are 
received  lor  the  same*     (Signed)  J.  Be  van  E 1  war  da, 
chairman  ** ;  and  at  other  subsequent  meetings  it  was 
^*  Resolved,  that  all  mooeys  received  from  the  issne  of 
debentures  recently  author,  z^d  ihall  hs  paid  iuto  a 
special    baniiiig   account    to    be    opened   with    the 
London  City  and   Midland  Bank,  to  be  called  *  Tiis 
Johnifon  Coapanies  Debenture  Account*'    That  from 
time  to  time  as  occiiaion  arises  the  three  companiei 
shall  be  financed  from  the  said  account,  bat  that  every 
payment  thereout  shall  be  sinctioned  in  wri  ing  by  a 
committee  consiBting  of  Mr*  H,  P*  Clinton  and  any 
two    of     the    nndermentioned    gentlemen"    (whose 
names  were  given — ^*  a  d   that  all  cheques  on  the 
si»id  account  shull  be  ttigced  by  any  two  membBrs 
of  the  beard  of  ihe  three  eompaniei  as  at  preaeui 
cOLBtitnted  aLd  count trbigned   by  the  secretary,  Mr, 
P*  OrayJ'     At  this  meetiog  Mr*  H*  P.  Clinton  was 
i-lected  the   manager  of  the  company*     Soon  after 
the  2lird  of    December,    1901,   j  )int  deb  ntnres    of 
the  three  compani^'s   were  sub^Lribed    for  in  la  h, 
and     tf  e    form    of     the    dtbenture,    so    far    &%    is 
materid.  iBto  thi^  effect :  It  was  headed  ^ith  tho  nam^a 
of  the  three  companies*  '  ^  Dtibenture  H' jrtgage  £  1 ,000. 
Issue    b^    the    nbove^naoied    c^^mpanies    jointly    of 
twenty-five  first  morfg*ge  debentures  of  £1,000  eauh* 
II  d*' em  able  on  or  befv^re  the  3tHh  of  June,  1902,  at 
£1,050  per  debentnre,  ai^d  carrjing  inter^at  meiJitime 
at  the  rate  of  0  per  cent,  per  anuimi*'*    Then  fuUc>ws 
the    charge;    "Toe    three  abiv**-nan6d    cjmpanieg 
(hereinafter  called  the  com pauies)  jointly  a,nd  s^-Vcraily 
agree  to  pay  to  (the  regifttt^red  holder)  to  whoui  thk 
debeotuie  is  isfeued,  or  other  the  registered  holdtr  or 
holders  for  the  time  beii'g  hereof  (all  of  whom  are 
io tended    to    be    included    in    the    ^xpresiion    *the 
de ban tuTP- holder '  when  t^sed  herein),  the  principal 
sum  of  £1,0C0  together  with  a  bonus  of  £i>0»  and  ibo 
interest  in  tl  e  mtantiine  at  the  rate  cf  £6  per  cent. 
per  annum  on  the  30th  day  of  June,  1902,  or  on  luch 
earlier  day  as  the  aaid  aeveral  moneys  may  become 


payable  in  accordance  with  the  condltioni  subi'jrihed 
hereto^       A^id    the    said     three     com^^niea     hereby 
rtspeijtivtly  charge  with  such  payment*  their  tererml 
nndertafcnga  and  all  their  present  and  future  pro- 
pffrtiea  anl  a^aet^     Aod  it  is  hereby  deolarvd  tbiit 
this  debenture  it  iasued  upon  and  subject  to  the  eoti- 
ditions  lubscnbad  hereto  wbiixh  are  to  be  de€med  to 
be  incorporated  herein*"    Then  follow  the  sealt  of 
the  compafjief ,  and  certain  conditions  were  attached : 
**  (l)  This  debenture  is  one  of  a  series  of  dcbemtnfct 
issued  or   about  to  be  issued  hy  the  ab^Te-named 
companies  for  securing  an  aggregate  principal  emu 
of  £25,000,  such  debentures  bt;icg  nutnt>ered  1  to  ^5* 
(2)  The  debmturei  of  the  said  series  wiil   all  r^^'k 
jairi  pauii  in  point  of  charge  withcnt  any  preferenoa 
or  priority  over  one  another,     (3)  The  charge  hifftby 
creEfcted    Bhall    be    a    floating    caarge,    and    acc^ffd* 
ingly    the    companies    eh  all    be    at    liberty    in    tbs 
course    of    their    bnsiaesees    and    for    the    piirp  tft 
of    continuing    tnd    carrying    on    the    same,    ami 
the    hond    fidt    prosecution    atid    oondu.t    of    theif 
undertakings  and  businesses  or  any  part  thereof,  to 
use,  f  mploy,  sell,  mortgage,  charge,  leas*,  exchange, 
or  otherwise  deal  with  or  dispone  of  all  or  any  ptrt 
of  their  property    for   the   time   being  which    msy 
lequire  to  be  so  us  ad,  employed,  d^-aZt  with,  or  dis- 
posed of,  but  BO  that  the  companies  shall  not   h-irn 
power  to  create  aoy  mortgage  or  charge  raukiug  ^^'ir. 
pauu  witli  or  in  priority  to  tbe  said  dt^bentnrtw-     (4) 
Toe    moneys    hereby  secured  shalK  in  etch    of  ttie 
eventa  following,  become  immediately  paytbU:    {a) 
WhMi  default  sball  have  been  male  in  the  pay  meat  of 
any  miners  hereby  secured;  (6)  when  an  order  ahitl 
be  made  by  any  competent  court  or  an  effeottfi 
resolution  shall  be  pasted  for  winding  up  eitti^r  of 
the  oomp*niea ;  [t]  when  any  process  of  execution  m 
distrtSf  shaU  be  ieviel  ou  any  of  the  property  hdr^by 
charg'-d  unless  such  process  shall  b^  Sftisfled  wi*hia 
three  d-iys  from  the  d*te  of  levy,'*    None  of  the  olli^ 
clauses  are  material*     Pursuant  t'>  the  resolution,  lb* 
proceeds  of  the  isiua  of  the  joint  debentures,  together 
with  a  sum  of  £1,000  provid*^d  by  Sir,  Had dd II  on 
the  ^ecuricy  of  a  d^^bentnre  issued  by  the  Johnaiofi 
Foreign  Patents  Co.  (Limited),  were  piid  into  lllfl 
ne ^  banking  account*    lu  point  of  faat  the  debentnnt 
were   issued   to    Mr*  Had  drill,  and  a   debenmre  isi 
£1,000   to  Mr*    P^keman,   who  subsequently  trans- 
ferred   it    to    the  J,   P,    Trust    (Limitod).    ^  Bsdi 
company   was,  by  its   mt^morandnm  of  atstsoiattOQ, 
given   ]»jwer  to   borrow  money  on  the  »eciirity  of 
debeLtar^s*  E£cepta8QmDf£666  exp  t  nded  in  cbamt 
in  cooncction   with  the  la^ne  of  the  debentiii«i|  wi 
t^lance  was  received  by  the  comoaniea  in  the  lollow- 
ing  proportions— the  JohnBten  Foreign  Pat«^ta  C<k 
(Limited).    £15,024    loi*  ;    Johnston   Die   Pt^ii  CVv 
( Limi i  ed  1 ,  £ 6 , 4 93 ;    the  Johnslonia  E ograTiiig    &>. 
(LimitCv^),  £2,815*      A  summons  was  taken  ont   by 
the  J,   P.  Trust  (Limited)  and  3,  J.    HaddfiU    m 
be^half  of  themselves   and  all  oth^rr  the  d^bmttxrt* 
holders    of     the    defendant    oompaniea    cl  '  % 

dec-aralion  that  they  and  all  otnrr  the  •; 
holders  fA  the  defendant  companies  wera  eutuif)"!  u*  ■ 
j  lint  charge  npon  the  undertakings  of  the  oompaaill 
and  the  pf eaent  and  future  p  operty  and  aiie*^,  tlial 
an  inquiry  might  be  made  of  what  the  aud  prop«t^ 
coDsisted.  and  in  whom  ihe  same  was  then  Te«tfld, 
thf^t  an  accjunt  might  be  taken  of  what  waa  dna  to 
the  plamtifi's  and  at!  other  such  debenture-holdsES  m 
aforesaid  utder  or  by  virtue  of  the  said  dab.^ntxtrM. 
for  the  appointment  of  a  receiver  a  «d  manager,  sad 
that  the  d-b^ntures  m'ght  be  ^n forced  by  foMclaavs 
or  sale*  By  an  order  dated  ths  12tb  of  ACaroli,  IMS; 
upon  a  motion  for  the  appointment  of  a  nto«i«*r^ 
Bupportei  by  various  aMdavits,  ona  being  by  Mr* 
Laccy  Downea,  secretary  to  th^  plaintiff  ciiikpaoj. 
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pomtiiig  out  tlie  fiaancial  etabaTrasiment  of  the 
defendant  companies,  aod  the  oeceseity  of  appomtiDg 
a  ModTer  aod  ujanagftr  to  proteot  the  iutereits  of 
tno  dsbmture-holders,  jurlgmeat  was  givea  by  con- 
•ect,  and  it  w**  ordered  that  the  plaintiffa  and  ofher 
holderi  of  joint  mortgage  debenturea  of  the  three 
defendant  companiea  were  entitled  to  a  charge  upon 
the  aeTeral  tindertakinga  of  the  B%id  oompaniei  and 
all  the  pretetit  and  futnre  proper  ties  and  asii«ta  of 
the  aaid  companiea,  and  after  direoting  the  usuil 
acconntfl  and  inqniriei  it  was  ordered  that  F,  P. 
Walter  ahonld  be  appointed  receiver  and  manager 
of  the  three  defendant  compamea,  but  that  he  should 
not  act  m  manager  after  the  :31st  of  July,  1902,  with- 
out leave  of  the  judge,  and  that  the  said  F*  P.  Walter 
should  forth  wit  !i  out  of  any  assets  corning  into  his 
hands  pay  the  debts  (if  any)  of  the  defendant  com- 
panies, which  had  priority  over  the  elaima  of  dshan- 
Enre-holdora  under  the  Preferential  Paytnents  in  Bank- 
raptcy  Amendment  Act,  1897  (60  &  6t  Yiot  o,  19), 
and  be  allowed  all  stich  payments  on  pasftiuf  his 
aocountfl.  Oil  the  heatiajf  of  tbis  motion  the  judge 
inggestad  that  another  debenture-holder  shou'd  be 
joined  as  plaintiff,  and  H*ddrill  was  j^ini-d,  Sabae- 
qnentiy  three  separate  orders  wera  made  for  the  oom- 
pdsory  winding-up  of  the  compwiiee,  and  the  official 
reoemr  was  appointed  liquidator  for  each  company* 

With  regard  to  the  legality  of  the  Joint  isine  of  the 
debentures,  after  consulting  counsel,  it  was  deemed 
adraahle,  having  regard  to  the  form  of  the  memo- 
modam  au'l  articles  of  awociation  of  the  Johnston  Die 
Press  Co,  (Limited),  that  that  compauv  should  hm^ 
to  one  of  tbe  other  two  companies  »  debenture  to 
seoure  the  actual  amount  (patt  ol  the  £25,000}  appli*?d 
to  the  purpose  of  that  company.      Accordingly,  the 
Johnslon  Die  Press  Co.  (Limited)  issued  to  the  Jobn- 
•ton  Foreign  PatenU  Co.  (Limited)  a  debentare  to 
•ecore  the  sum  of  £10JOO,  but  it  reoeived  less,  aa 
ttated  aboTe.    On  behalf  of  the  liquidator,  advice  of 
two  well- known  co tinsel  was  taken  as  to  the  validity 
under  the  circnmitances  of  theie  debentures,  and  as  to 
the  steps  to  he  taktn  to  upaet  them.    The  advice  given 
wsi  that  the  joiat  debentures  issael  by  the  three 
oompaniee  wera  nUrd  vire^  and  void.     At  the  dates  of 
the  liqtiidation  of  the  three  companies,  their  Uabilfties 
to    tmie^ured  creditors    appeared    acoDrding    to    the 
reapeotive  statements  of  aflPaira  filed  ty  the  directors  in 
purtuanceof  the  Companies  (Wiudmg-np)  Ac*,  1890 
(53  &  54  Yicfe,  c*  C3J,  s.   7,   as  follows:    (i )    The 
Johnston       Foreign       Patents       Co.       (Limited), 
£U,mo    Oa,    9±;      (ir;)   Johnston    Die   Press  Go, 
(Limited),  £22,717  12i,  Id.  ;  and  (m.)  the  Johnstoni* 
Eograving  Co.  (Limited),  £11,906  4s,  Id. 

Toe  mem>raQdu'n  of  asioci^tion  of  the  Johnston 
ForeifD  Patents  Ca,  (Limited),  bj  clause  5,  gav^  the 
company  a  power  *♦  to  advance  op  lead  money  on 
ffnch  terms  as  mtiy  seem  expedient,  and  with  or  with- 
out security,  and  to  discount  bilU  and  notss  geaerally, 
and  to  carry  on  buiiuesa  as  bankers,"  By  clause  1 1  is 
**  To  enter  into  partner  ship  or  into  atiy  arrangement 
for  sharing  profits,  nuionof  interejts,  joint  adventure, 
riciprocal  concessions  or  co-operation,  amilgamatbn 
with  or  purchase  from  any  person  or  company  carry- 
ing on  or  engaged  in  or  about  to  carry  on  or  e:>g'*g'* 
in  any  brisinetfl  or  transaction  which  this  camp  my  is 
Btt»hori3;ed  to  carry  on  or  engag-s  in,  or  any  busineis  or 
traneaction  capable  of  being  coniucte  i  so  as  directly 
or  indirectly  to  benefit  this  company,  and  to  take  and 
Otherwise}  acquire  and  bold  shares  in  or  securities  of, 
and  to  enbai'iiee  or  otberwiss  assist  aay  such  com^ 
pany.  and  to  sell,  hold,  re-iss;)e,  with  or  without 
gntrantee,  or  otherwise  deal  with  such  shareii  or 
m^nrMm,*'  Clause  19  was  the  dause  under  wWch 
mimd  facie  the  debentures  were  issued,  '*To  raise, 
borrow,  or  receive  money  on  deposit  or  otherwise  at 


interest  from  any  person  or  persona  or  aeoure  the 
P*7"^«^t  ^^  money  (including  Iiabilitie«  of  or  taken 
over  by  the  company)  in  such  manner  and  on  such 
terms  as  m*y  .seem  expedient,  and   also  by  the  iisue 
of  debeoturea  or  debenture  stock,  whether  perpetual 
or  otherwise,  and  charged  or  not  charged  upm  the 
whole  or  any  patt  of  the  property  of  the  company,  both 
present  and  future,  inoluding   its  uncalled  capital/' 
Article  IH  of  the  articles  of   a'soctation,   io  far  as 
material,  ie  as  follows :  **  Thebusmesa  of  the  oimpany 
shall  be  managed  by  the  directors,  who  may  eKorciae 
alt  the  powers  of  the  company  ejtcept  such  ai  by  the 
Acts  or  by  these  articles  are  required  to  be  exercised 
by  the  company  in  general  meeting,  subjeot  never- 
theless to  any  regulations  of  these  artioles,  to  the 
provisions  of  the  said  Acts,  and  to  such  regulations 
(being  not  inconsistent  with  the  aforesaid  regulations 
or  provisions)  as  maybe  prescribed  by  the  compsny 
m  general  mpetiog ;  but  no  regulations  made  by  the 
o^mpiny  in  general  meeting  shall  invalidate  any  prior 
act  of  the  direct-rs  which  would  have  been  vaUd  if 
such    reguUtiona    had    not    b-'cn    made;    and    the 
directors  may  do  all  acta  and  things  which  they  ahall 
consider  proper  or  advantageous   for  aocomplishiog 
the  objects  or  carfying  on  the  busiuflss  of  the  com- 
pany, and  may  io  particular,  but  without  derogatiog 
from  the  generality  of  the  foregoing  p^^wers,  exercise 
the  foUowiug  powm;  (a)  (c)    •*  HjU,  lease,  licenoe, 
mortgage,  charge,  or  exchange  any  of  the  property  of 
the  oompany  at  such  times  and  in  such  manner,  and 
on  such  conditions  as  they  may  think  fit.'*     {d}  [Bet 
out  in  Taughan  Williams,  L,  J/a  judgment  at  length. 
vid,  in/Ta.2  W  {/)  '*  Ecerciae  and  carry  into  effect 
any  or  all  of  the  objecrs  mentioned  ia  or  referred  to 
in  the  memorandum  of  association/* 

The  liquidator  toikout  a  summons  for  a  decUraiion 
that  the  joint  debenture  of  the  defeadint  oompauiej 
for  £1,000  parp^rHcig  to  have  baeu  issued  by  them  ta 
J*  E.  Pakemun  and  tr^ns^rred  by  him  to  the  plain- 
tiffs, the  J.  P,  Tra»t  (Limited),  and  the  *ix  several 
joint  debentures  of  £i,000  each  of  th*^  plaintiff  H.  J, 
Haddrill,  were  respectively  invalid  and  void  and 
uHrd  vtrea  the  defendant  comp  mies  and  each  of  them, 
and  crrated  no  charge  upon  the  assets  ot  the  defend- 
ant companiea  or  any  of  them,  and  that  the  said 
debentures  be  delivered  up  to  the  app^-llant  to  be 
can  called. 

Byrne,  J.,  bifore  wh'^m  th^  matter  came,  held  that 
the  transaction  was  nltrtl  virm  ai.d  void,  and  that 
the  debenture -holderi  could  not  rely  upon  their 
security  io  the  winding  up,  and  he  ordered  that  the 
debentures  should  be  delivered  up  to  be  c*nce!led. 
The  plaintifla  appealed, 

CWin,  K.C.,  and  A,  B^ihlall,  for  thi  eppeUants, 
cited:  Lom  v<  Tranmer,  Willes  R^pji,  682,  2  Wil«* 
75;  In  tf^.  Stmtd  2\fiiak  HaU  Co.,  3  D  J,  &  0, 
147;  ni'icJcharn  Bailding  Sndttu  v,  CttnliJ'f,  Brooks, 
tt  Co.,  31  W.  B.  D8,  22  Ch,  D.  61  ;  In  rt  Gtrmnn 
Bute  Ciifftt  Co.,  30  W*  E,  717,  20  Ch.  D,  169  ;  In  re 
Goc>l(^firdie  CmsoHdated  Gold  Mines  {LitniUd),  76  L,  T, 
2G9,  45  W.  R.  Dig,  32;  Stephens  v,  Att^mjre  IltrfA 
[Katigundy)  Miaimj  Oo.  {LimtUti),  50  W,  B,  u09, 
[19U2]  I  Oh,  740.  [By  EoMEfi,  I^J.^Ifawkihtf  v, 
Oidmm,  [1892]  3  Ci.  'Add,  375.  40  W,  E.  Dig.  198, 
41  W.  E,  Dig,  169,]  [By  Yauqeak  Willums* 
L,J,— /r*  r6  Cork  ami  Voaghal  Mailwatj  Co..  18 
W.  E,  26.  L*  E,  4  Ch.  748.] 

They  also  referred  to  Sbeppard'a  Toucha'one  (Tih 
ed.),  voL  1,  atpp,  80*82. 

Buckiiimtert  K.C.,  and  E.  A,  Nepean  for  the  liquida- 
tor ou  the  aecmd  point,  referred  to  In  re  Wrea^httm^ 
Meld,  and  Gonnah'M  Qmt/  Bailwmj  Co,,  47  W.  E,  172, 
464,  [1899]  1  Ch.  440.  462  j  B^ronui  Wenlock 
T.  iiiVer  Dee  Co.,  35  W,  U.  822,  19  Q.  B.  D.  155 ;  In 
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In  eb  JoHnsroir  FciEKtosr  Pa.taxt3  Go«  (LTMrtso)* 


QaUAT  07  4ffuii. 


re  /;an(f#  Alktmeni  Co.,  42  W.  B.  404.  [1894]  1  Ch. 
616. 

A,  Btddall  replied* 

Vaucihak  Williams,  L.J.— Taia  ig  &  fiummonfl  lu 
Hqiiidiition  proqeadiiige,  and  the  liquidator  deiires  to 
bave  c^Ttaifl  debenture  iwhiah  h&d  bEcniisued  declftrM 
to  bi  void  and  ordered  to  be  given  up  to  b©  oauo^lled. 
Byrne  I  J.,  has  made  an  order  to  th&t  elTect,  and  we 
bAve  to  con  aider  whether  tba^  order  wsa  right  or  not. 
Now  what  we  have  g  >t  before  us  here  is  the  debenture 
itself  ADd  the  ciroum^taaces  brought  to  our  notice 
hf  the  liquidator  under  which  these  debentur^i 
were  iseued*  But  before  t  deal  wlththie  caae  in  the 
Hgbt  of  th]3  debenture,  and  what  we  fiad  within  the 
f  ur  corners  of  it,  and  the  cirGumstanceB  brouiiht  to 
our  notice  by  the  liquidator  in  hia  aMdavItr  I  shouM 
like  at  OQoa  to  deal  with  a  point  which  hai  baen  made, 
which  point  really  0T'^3rrides  all  other  cjnaidera- 
iioDt.  Thig  point  ariaes  upon  the  114tti  article 
of  the  Johnston  Foreign  P* tenia  Go.  (Limited). 
How  it  h  said  with  regard  to  thit  partiGuUr 
company  that  it  had  tto  right  to  iatue  debentures 
at  all,  and  that  is  by  reason  of  clauae  d  of  this 
article  lU,  which  fa  as  follows  :  ** Borrow  or  raite  or 
secure  any  aum  or  sums  of  money »  not  exceedins?  the 
amount  of  the  preference  shebra  capital  of  tbe 
company  on  tbB  security  of  the  property  of  ths 
oompany  (including  uncalled  capita),  it  any)  or  any 
part  I  hereof »  either  by  way  of  mortgage  with  or 
withoat  power  of  lale,  or  of  debentures  or  of  debeti- 
turis  stock  or  other  security  or  without  security,  and 
upon  terms  aa  to  payment*  interest  or  redemption  or 
otherwise  as  th^y  may  think  fi^  and  outof  the  a'aeta 
of  the  company  redeem  and  pay  such  securities  aod 
loans,  and  iu  oonufotion  therewith  may  make  luoh 
atrangements  as  may  be  deemed  expedient  for  ire^tiog 
any  prcperty  of  the  company  in  tnistees  or  otherwiite 
for  the  bene£t  and  aeeurity  of  the  hollers  of  suoh 
debentures,"  Now  it  i^  seen  that  in  those  early 
words  in  that  eeoti  m  it  says  *' borrow,  raise,  or 
secure  any  sum  or  sums  of  money  n  ^t  eic!?ediDg  the 
amount  of  the  preference  share  capital.'*  Ttts  point 
made  is  that  inasmuch  as  it  is  an  admitted  fact  here 
tbat  at  th^  time  of  the  iisue  of  these  dr-benturea  no 
preference  share  capital  wbatacever  had  b-?en  ismed 
by  the  company,  the  trae  meantog  of  this  clause  d  is 
that  unless  and  until  tbere  is  an  isiue  of  prefereuoa 
share  capital,  th^  company  is  not  to  ex*?rcis^  its 
b:irr owing  power,  and  that  when  there  is  such  an 
iaae  of  preference  shure  oftpital  then  the  power  of 
borrowing  is  only  to  be  exercised  to  the  extent 
of  the  amount  of  tha^  preference  a  hare  capital. 
If  t*]at  w^re  so  it  would  certainly  make  the 
debentures  issued  by  the  Johnston  Foreign  Patents 
Co.  (Limited)  tdtra  vires  and  altogether  bad. 
But  I  do  nc^t  agree  iu  tbat  eonitruction*  But  before 
I  say  what  I  think  the  true  cous'  ruction  is^  I  want  to 
call  ikttetjtion  to  a  word  or  two  iu  the  earlier  part  of 
tbig  arti j1p»  It  is  an  article  which  says  at  the  end  of 
the  prtffacs  **and  the  directors  may  do  all  acts 
and  things  which  the/  iball  consider  proper  or 
advantageous  f.  r  accomplishing  the  objects  or 
cirrjing  on  the  business  of  the  company;  aud  may 
in  pa-ticu'ar,  but  without  derogatitig  from  the 
generality  of  the  foregoing  powers,  exercise  tbe 
following  pgwers.^'  If  one  turns  to  the  memorandum 
and  articltfs  of  associtition  of  thii  com  piny  one  finds 
that  there  is  a  power  expressly  giv<rn  to  borrosr  and 
raise  money* 

Now',  1  think  we  must  conslrne  this  dauie  d  in  the 
light  of  those  worda  in  the  preface^  and  ia  the  light 
aleo  of  I  he  memorandum  giving  the  power  to  borrow 
and  to  raiie  money*  This  clause  <^^  is  a  clause  which 
haSi  in  form  at  all  events,  been  inserted  in  order  to 


take  effect  without  derogation  from  the  generality  of 
the  f or f going  powers.  It  is  a  clause  which,  in  my 
opinion,  ought  not  easily  to  receive  the  constractioD 
that  it  is  an  absolute  prohibition  of  borrowing, 
unless  and  until  preference  shares  have  b^en  issuf^d. 
In  my  judgment  this  is  a  claise  which  is  realSy 
let  reduced  for  the  benefit  and  for  the  protection  of 
thp  preference  shareholder*,  and  I  think  that  unlets  and 
until  thfre  ar*  preference  shareholders  this  prot^cti^n 
is  not  wanted*  I  think,  therefore,  that  the  busioeai 
understandiog  of  this  clause  would  ba  that  youmty 
iisoe  debenturee  under  th?  general  po  ^ers  that  ar« 
f^iv^u  you  with  no  limit  alj,  exaepting  tKe  esprssi 
limits  tbat  are  found  in  the  earlier  part  of  the  arllolst 
and  memorandum  without  any  restriction  whatever 
b#yond  that.  But  as  soon  as  ever  you  issue  prsf erencd 
share  capital,  after  you  have  once  done  thtt,  yoa 
muQt  not  be  allowed  to  issue  debentures  beyond  the 
amount  of  the  preference  share  capital  ^  beoanie,  nnlesi 
the  company  holds  out  that  sort  of  security  to  ti&S 
public  whom  they  invite  to  come  in  as  preferenoe 
ih^rehoiders,  nobody  would  come  io  at  all.  What  it 
meaos  is  this*  Avail  yourself  of  your  debeninroa  %f^ 
raise  capital  by  debentures^  and  do  that  free^ly  ;  thai 
is  a  fa^t  that  wUl  be  known  t)  all  the  world,  bcit  if 
yon  propose,  in  ad di lion  to  that,  to  use  the  inferior 
security  (because  it  is  an  inferior  security)  of  prefer^ 
enoe  shares  as  a  means  of  raiaieg  capital,  then  Irotn 
that  time  forward  you  are  not  to  issue  debenturft 
exceeding  the  amount  of  the  prefprenoe  shaM  aft{aty, 
I  thinks  therefore,  that  this  point  f  lils^  and  aa  thii 
point  failSf  I  will  now  go  on  to  say  what  it  is  I  gather 
from  this  debenture,  and  from  the  affi.dants  w^icb  I 
have  mentioned,  with  reference  to  the  circumstances 
under  which  tbia  debenture  was  is9ued«  I  have  go 
doubt  mysf^lf  on  thf  as  ail  davits,  that  these  three  oom- 
pa^iifa  were  each  of  tbem  in  want  of  money »  and 
in  the  absence  of  any  suggestion  by  the  liquidatos- 
to  the  contrary,  I  am  entitled  to  asium^,  in 
want  of  money  to  be  spent  for  intrrt  vim  pn^ 
poses.  Toey  h^d  debts  and  they  had  liabilitiea  ai^ 
they  desired  to  discharge  those*  Now  Mr*  Johnston 
had  been  in  the  habit  of  finandng  these  three  com- 
panies by  lending  money  to  each  of  them,  Th^ps 
companies  were  pressed  wiih  theae  liabilities  and  th^y 
applied  to  Mr,  Johnston,  and  he  declined  becaiua  be 
was  not  in  a  position  to  make  the  advances  which 
these  companies  tberetcf^^re  had  got  from  hiin. 
Thereupon  this  scheme  ia  suggested »  tbat 
money  might  be  r<med  to  meet  the  liabiMti^ 
of  each  of  these  companies  by  the  i8Sa#  ol 
debentures*  It  is  soggested  that  there  ia  a 
difficulty  about  the  iasoing  of  debentures  by  ^mch  of 
the  companies  in  respect  of  a  separate  ^dvanoe  to  tbem. 
It  is  said  that  at  the  moment  when  that  wai  pr&^OMd 
to  be  done  there  was  considerable  unoertai&tf  bdth 
as  to  the  liabilitif  B  of  the  respective  oompaales  a&d 
also  as  to  the  property  which  belonged  to  each  one 
of  them,  thtir  properties  having  been  very  much 
intermixed.  Thereupon  it  occurred  to  the  legal 
adviser  of  these  three  comp%nias  that  it  would  be  a 
very  good  plan  that  if  instead  of  having  three  seta  of 
debentures  issued  by  the  respective  companies,  Ih^ 
had  one  set  of  debenture's  itsued  by  th^  comp»oifa 
jointly*  Under  those  circumstAuc^s  my  condusioa  ia 
fact  ht're  is  thvt  the  ultimate  object  wbicb  was  taviev 
by  these  three  companies  was  the  raising  bj  eaoli  ol 
tbem  of  a  sum  safiioient  to  meet  tbe  EnmooUl  iTAiit* 
of  each  company,  but  that  as  a  matter  of  QiaohJiierj 
it  was  thought  better  that  this  si^curitf  ahoold  m 
givf n  in  this  form.  Uodec  those  cironmitatiosi  Ullt 
debenture  was  issued,  Before  I  re  id  the  deli«tlt«tf«  t 
may  as  well  say  with  regard  to  the  m  me^s  wych  wart 
raised,  and  which  were  subsequently  raised  all  at  osie 
moment,  and  all  lumped  together  for  n««r,  that  at 
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tbe  time  whmk  this  suoi  of  £25,000  was  thus  raiied 
a  retolutioii  was  pa^Hed  bj  the  direoton — the  s^me 
directora  lor  eaoh    one  of  these    oompintea    ftotiDg 
together  as  the  repreaentaptiveB  of  all  thrct  oompaniefl 
in  m  ooaimittee — that  tbeie  moneys  ah  ould  be  placed 
Id  the  City  and  Midlaod  Bank  and  should  be  placed 
to  ft  separate  account,  and  should  be  paid  out  to  the 
ootnpa&iee  reipectively  accordiag  to  tbeir  wants,  and 
hy  cheques  wMch  ware  to  he  signed  by  the  members 
of  the  committee  aod  by  the  geotleman  who  wai  the 
manager  of  all  the  three  compamea  in  queatioo.    In 
thia    way  ascertained    aums    of    mor^ey    varying  in 
AmoQiit — -one  something  over  XI 5, 000,   and   another 
Bometbbg  Udder  £2,000— oame  into  the  coSersol  alt 
these  companies  respect  l rely «     The  ultimate  rasult  of 
all  this  ii  Ihat  each  one  of  these  companies  got  into  its 
coffers  from  the  pockets  of  the  persons  to  whom  the 
deb^turet  were  iiaued    a  sum  of  money ^  and   this 
suoi  of  money ^  in  my  judgment^  ought  to  be  treated  as 
if  it  had  been  ad^anoed  rateably  by  each  one  of  these 
lenders  to  these  companies  in  such  a  way  that  if  any 
one  of  Uie  three  com  pant  ei  was  iDBolvent  or  unable  to 
paVt  the    amounts    which   were  advanced   by   each 
individual  debenture* holder  should  be  treated  as  being 
dirided  rate  ably  between  the  two  solvent  compaoiea 
and  the  inaolvsiit  companyi^    1  em  not  aware  whether 
in    fact    there  was  aoy  difference  in  the  iolvency 
of  the  companies,  but  the  matter  was   easy  enough. 
If  it  waa  a  £100  debenture  and  you  had  got  a  certain 
cumber  of  these  debenture- holders,    and  the    £100 
of  each  one  of  theae  number  of  persons  who  beoome 
debenture- hoi dersi  and  who   paid  £100  to   the  two 
cocDpanies  who  were  solvent  and  the  one  which  waa 
tnaolventt    you  will    find   each  of    these  debenture- 
bolder 8  tre&tfd  aa  baviag  advanced  £33  Oi^  8d,  to 
each  of  tbe  solvent  companies  and  £33  6s.   8d.  to 
the  iniolveut  company-     I  do  not  see  any  difficulty  in 
doing  perfect  justice  in  that  manner*     I  am  only  say- 
ing  this  to  show  that  the   ultimate  result  was   an 
adTance  by  each  of  these  debenture-boldera  to  the 
company  to  the  extent  that  hia  money  goea  into  the 
coffera  of  the  eompauy.     Now,  it  is  said  that  either 
w©  ought  to  treat   these   deb^nture-holiera   aa  not 
being  creditors  at  all  of  tbe  com p any,  or  secondly, 
that  i!  we  do  treat  tbem  aa  (^editors  at  all,  we  are  to 
treat  them  aa  unsecured  creditors.      It   leems  to  me 
that  in  this  state  of  facts  it  ia  impossible  for  us  to  say 
tliat  we  ought  not  to  treat  these  debenture-holders  as 
creditors  of  the  oompaniea.      Upon  the  face  of  each 
debenture  tiiere  ia  an  admission  of  a  debt  of  £1,000, 
that  may  not  be  and  will  not  be  the  right  amount  in 
respect  of  each  company.    But  it  seem  a  to  me  that, 
bowevtr  much  the  machinery  may  have  been  mis- 
conceived— if  that  is  the  proper  word  to  use — thtre 
itiU  is    to    the  eitent  of   the  moneys   that    each 
Idebenlure-bolder  found  for  each  company  a  debt  by 
■^at  companj^  to  him.    Now,  assuming  that  there 
ii  m  debt,  then  the   ne:i;t   question  which    arises  ie, 
ftffi  tbeee  creditors  who  have  advanced  these  moneys 
to  these  companies  respectively  to  come  in  with  the 
uneecured  creditors,  aod  rank  with  the  assets  pari 
ptuti,  or   are    tbey  unsecured  creditors,  or  do  the 
_sbenlur*s  give  them  a  security  ?    Kow  we  will  look 
«t  tbe  debeoturea  and  see  what  the  objeetiona  are. 
Th«  first  objoclion  to  tbe  debenture  ia  that  it  is  cabled 
a  dt*benture  mortgage  isaued  by  the  above-named 
companies     jointly   of    twenty -five    first    mortgage 
debentures  of  £1,000,  each  redeemable  on  cr  before 
the  30th  of  Jane,    1902,   and  so  on.    Now,  I  shall 
ft*aume  for  the  purpose  of  my  present  j  udgm^nt  tbat 
for  these  companies  to  issue  twenty *lSve  debentures 
I  jointly  was  uUnt  virt$,     1  am  not  decidiog   the  ques* 
Itkn  to -day,  and  I  do  not  wish  to  be  understood  as 
i&ying  tbat  in  my  opinion  in  all  case*  where  oom- 
paniea  for  trading  purposes,  whether  it  is  the  purchase 


of  goodsi  or  whether  it  is  the  raising  of  money,  enter 
into  such  a  transaction,  atich  a  transaction  would  be 
necessarily  ultrij  vires.  I  think  that  it  must  depend 
upon  the  circumstances  of  each  case.  But  I  am  happy 
to  say  that  I  have  not  got  to  decide  that,  and  I  am 
only  dealing  with  the  preient  esse  upon  the  ba^is  that 
this  issue  by  the  companies  jointly  of  theae  debentorea 
was  idtrct  vire^.  Now,  wben  you  go  on»  and  look  at 
the  debenture,  you  see  that  it  say  a ;  **  The  three  com- 
panies (hertioafter  called  the  companies)  jointly  and 
sevE  rally  agree  to  pay/'  and  then  it  gives  the  amount 
of  the  debenture.  Now,  it  is  to  be  observed  that  the 
covenant  there  is  a  joiot  and  several  covenant,  and  if 
there  had  been  the  several  covenant  only,  nobody 
could  have  said  that  tbia  debenture  waa  qua  that 
several  covenant  voii3.  But  it  ia  suggested  that  it  ia 
void  because  this  is  aecompaoied  by  the  joint  cove- 
nant. Then  it  goes  on:  ^' And  aH  tbe  said  three 
companies  hereby  respectively  charge  with  such  pay- 
ments their  several  undertakings  and  all  their  present 
and  future  properties  and  assets/ * 

The    objection  ia  tbat    the  companios  there  are 

charging  their  aaaeta  with  moneys  which,  are  not 

coming  into  tht^ir  cofifers,  and  moneys  which,  in  the 

circumstances   I    have   mentioned,  it  is  plain  were 

intended  to  a  certain  extent  to  go  into  the  pockets  of 

other  companies — that  is  to  aay,  others  speaking  of 

the  one  and  the  two  that  remain,  makicg  up  the  three, 

I  think  I  have  now  read  sufficient  of  this  debenture, 

The  conditions  are  aet  out,  and  I  do  not  know  that 

they  affect  anything  that  waa  done  here*    As  a  joint 

debenture^  I  am  assuming  that  this  document  is  bad, 

but  does  that  make  it  a  totally  void  security  ?    The 

companiea,  each  of  them,    had  a  power  to  borrow 

motiey,  to  the  extent  that  theae  moneys  actually  came 

to  their  coffers^  and  for  the  purpose  for  which  these 

moneys  were  intended  to  be  used,  and  were  in  fact 

used.    Am  I  bound  to  say  that  l)ecauBe  thia  debentuf  e 

mortgage  is  void  and  tiUrd  vtrfSf  in  so  far  as  it  maket 

eaeh  one  of  theae  three  companies  charge  its  property, 

and  contract  to  pay  the  debts  of  the  other  two  com- 

paniea,  ytt  this  mortgage  debenture  may  not  stand 

good  to  the  extent  that  it  gives  security  for  the 

separate  debts  which  might  be  incurred  and  secured 

by  theio  companiea  respectively  for  the  purpoae  of 

their  own  business  ?    I  do  not  think  so,    I  think 

that    when    one    hears    in    mind    the    undoubted 

fact  that  these  amounts  of  money  have   gone  into 

the    pockets    of    these  companies    respectively,  and 

these    moneys    have    come    from    these    debenture- 

holdera,  and  that   they   have  been  need    by   each 

company  for  its  benefit  for  proper  purpoaea,  and  have 

been  used  in  such  a  way  as  to  increase  the  asseta  of 

the  company,  we  onght  not  to  refuse  to  give  effect  to 

the  debenture  in  so  far  as  it  creates  a  security  for 

sums  which  were  borrowed  within  the  powera  of  theae 

companies  respectively,     I  do  not  think  that  these 

suraa  were  the  leas  borrowed  by  these  companiea  intrd 

itj'rfj,  because  at  the  moment  they  gave  these  deb  an- 

tarea  they  intended  to  make  themselvei  reaponsible 

also  for  sums  of  money  as  to  which  they  could  not 

without  doing  aomething  that  was  uUru  vires  incur  a 

responsibility.     Under  those  circumstancea   I  think 

that,   although  the  several  companies   undoubtedly 

purport  on  the  face  of  the  debenture  to  do  thir  g« 

which  for  the  purpose  of  my  present  judgment  I  am 

holding  to  be  tiUr<i  fires,  yet  I  think  that  we  ought  to 

bold  tbat  this  debenture  stands  good  as  a  security  for 

theae  moneys,  which  have  come  from  the  pockets  of 

the   debenture-holders,  and  have  been  reoeived  and 

OL joyed  by  the  companiea   reapeotively,     I    do  not 

propoae  to  go  at  any  length  into  the  authoritiea,  but 

I  think  that  the  pritiaipl^  is  very  we)l  stated  in  the 

judgment  of  Willes,L,aJ*,in  the  caw  which  counsel 

for  the  appellants  cited  touaof  flUlkiU&Qn  v.  TranmrTt 
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WitleB  Bepa*  682.  At  the  ooven^t^t  u  here  eet  out  ia 
2  Wili*  R€pi<j  p.  75,  I  will  read  tba  coTecBut  from 
there.  The  co? enant  is  od  p.  7S.  That  wsa  a  case  m 
whicb  a  ooBTey&nce  was  intended  to  operate  hj  way 
ol  release,  but  it  could  not  do  ao,  and  the  CO  art , 
ftatheriBg  the  obvious  iutentiou  of  tbe  partiet  lo  far 
ai  the  form  of  the  document  was  conoeraedf  eo tight  to 
JQstify  it  in  carrying  out  the  rtal  intention  of  the 
parties  by  treatirg  the  release  as  operating  as  a 
eovesant  to  stand  £etaed*  la  IhiA  paisage  the  court 
sayi  :  [His lordahip read  the  paeeage,  and  coutiaued  :] 
I  think  here  tbat  at  though  the  machinery  was  wrong, 
the  machinery  was  in  part  something  bey  end  the 
powers  of  the  company,  and  that  we  ougbt  to  prevent 
injttitice  by  holding  hfre  that  this  seGurity  is  a  good 
security » in  so  far  as  the  moneys  of  the  debenture - 
holders  have  come  into  the  coffees  of  each  company 
for  purposes  which  were  intra  t'ire$,  and  have  been  so 
employed.  In  one  part  of  the  case  there  was  a 
saggeation  made  as  to  an  inquiry  to  see  how  far  the 
moneys  had  been  so  employed,  but  unless  some  such 
inquiry  is  asked  for  I  think  we  ought  to  aisunae  that 
the  moneys  have  been  lo  employed.  Under  those 
circumstances  I  think  that  this  appeal  ought  to  be 
allowed.  And  1  think,  theteforei  these  ccsts  ought 
to  come  out  of  the  fund, 

EoMER,  L  J, — 1  have  oome  to  the  same  coneluaion. 
With  regard  to  the  part  which  concerns  the  only 
company  we  are  dealbg  with,  which  I  will  call  the 
Foreign  Patent!  Oo.,  that  point  bears  upon  the  true 
construction  of  clause  d  in  article  lll»  Nqw,  with 
regard  to  that  clause  d,  it  is  clear  that  primil  facie 
that  was  intended  to  confer  a  power  and  not  ta  out 
down  any  previously  existing  powers  belonging  to  the 
directors. 

I  notfce  that  in  dauie  114,  before  it  comes  to 
specify  the  particular  powers  numbared  by  letters,  it 
is  expressly  provided  that  these  powers  should  ba 
conferred  without  derogating  from  the  generality  of 
the  foregoing  powers,  which  sre  mentioned  in  the 
artide.  It  must  be^  remarked  that  clause  d  is  not 
negative  in  form ;  it  is  positive  in  form  so  far  as  it 
purports  to  confer  a  power.  No  djubt  it  may  imply 
a  negative  too  ;  the  negative  muit  arise  by  impHci- 
tioD.  But  what  that  implication  is  is  a  queatiou  to 
be  determined  by  a  con  si  deration  of  the  wording  of 
the  clauae,  and  the  eircuni stances,  and  the  case,  I 
thbk  that  BO  far  as  any  implication  is  to  ha  drawn 
from  clause  d,  it  ought  not  to  be  an  implication  th*t 
until  preference  shares  are  issued  there  shall  b©  no 
borrowing  powers  given  to  the  eompany  at  all,  I 
think  that  such  a  construction  would  lead  to  the 
gcpilest  possible  inconvenience,  and  would  not  be 
reaaonftble  under  the  circumstances,  and  I  think  that 
it  would  not  be  justified  by  the  wording  of  clause  d. 
1  think  that  the  clause  resUy  implies  only  a  restdo* 
tion  when  preference  share  capital  exists.  I  do  not 
tbiok  it  was  directed  to  the  case  of  there  being  no 
preference  share  cspital  at  all;  and  I  cannot  help 
thioking,  though  this  may  be  a  matter  of  spsculdtion, 
tbat  the  real  intent  of  the  clauie  was  to  reatiiot  the 
borrowing  in  favour  of  existing  preference  shire 
capitalists,  ho  that  they  should  not  have  their  lecurUy 
cut  down  by  persons  with  a  higher  right  bting  put 
before  them  without  their  consent  and  approbation. 
At  any  rate  I  cannot  myself  come  to  the  conclusion 
thatai  a  question  of  the  construction  of  clause  J,  it 
is  to  be  inferred  that  when  there  is  no  preference 
share  capital  existing  there  is  no  power  to  borrow 
at  alL  On  the  contrary,  I  thiok  the  general  power 
exists,  and  therefore,  so  far  as  thii  point  is  concerned, 
the  appellants  are  right.  That  brings  one  to 
the^  main  point,  as  to  which  I  will  say  what 
I   have   to   say   si    shortly   at   possible,      I    will 


a  Slum  a — and,  indeed,  It  must  not  be  inferred  frota 
anything  I  say  th&t  I  differ  frooi  what  Byras,  Jp, 
has  decided — 'that  so  far  at  these  debeutnrei  par- 
ported  as  a  matter  of  substance  to  make  each  oom* 
pany  pledge  its  credit  and  assets  for  money  nctcomiog 
to  the  company  itself,  but  to  the  other  companiei 
also,  that  was  ultra  tins ;  and  I  think  the  transaotiaii 
must  be  taken,  to  say  the  least  of  it,  to  have  hmk 
irreiEnlar  so  far  as  tbe  companies  purported  to  con- 
tract jointly,  and  so  far  as  tbe  moneys  raised  wifrs 
carried  to  a  joint  accouot,  and  not  paid  direct  id  pro 
portions  to  the  leveral  compmies.  But  the  traQi- 
action  wo  are  considering  here  was  an  houeil 
traniactioUi  It  is  not  a  case  where  there  h%s  b^BCi 
fraud.  Money  iu  cash  has  been  honestly  advanrd, 
and  hfts  come  into  the  pockets,  if  I  may  uie  tbt 
exprea^ion,  in  shares,  of  each  of  these  companieii  and 
I  think  that  under  thsse  circam stances^  so  far  si 
each  company  obtained  its  proportion  of  tbe  m^^tse^i 
that  were  borrowed,  the  court  ought,  if  poasible.  t9 
support  the  transaction  as  against  that  oomptny  ia  lo 
far  as  the  court  can  legitmiately  do  ao^  Now,  I 
thiuk  in  this  case  the  court  can,  and  ought  to,  uphold 
the  debeoturc  as  against  ea^h  compacy  to  the  eitent 
to  which  the  money  borrowed  came  into  the  coffers  oi 
the  company,  I  may  point  out  that  there  is  nothictf 
on  the  face  of  the  debentures  which  renders  it 
impossible  for  us  to  make  the  debenture  effectual  lo 
the  extent  which  I  have  iodicated.  It  is  not  ii  it  gq 
the  face  of  it  there  wer^  merely  a  j^int  Bahtlitf 
imrojed  upon  the  three  eompanies^.  Eich  compsnf 
ULder takes,  and  agrees  to  pay,  the  whole  debt,  and 
each  company  charges  its  own  saaeti  with  tbe  piy- 
ment  of  tbe  whole  debt  Therefore,  so  far  as  tht 
form  of  the  debenture  is  coootrned,  although  tbi 
joint  covenant  may  he  treated  as  bad  and  noa-* 
existent,  yet  there  is  nothing  to  prevent  the  covanwl 
of  each  company  to  pay  the  debt  being  enfoioeabli 
merely  because  the  amount  i  i  tbe  debt  may  ixo«id 
the  amount  absolutely  coming  to  that  compiny. 
Bo  far  as  tbe  form  is  concerned  it  seems  to  make  tack 
company  liable  for  the  whole  debt.  It  is  not  tmpoisibliii 
therefore,  to  aay  that  the  company  may  even  on  th« 
lace  of  the  debenture  be  at  any  rate  liable  for  lO 
mu^  h  of  the  amount  covenanted  to  be  paid  ai  oaait 
to  the  company,  and  of  course  no  difficulty  arises  oa 
the  form  of  the  debenture  from  Ihe  fact  of  the  ch&rg« 
being  given,  for  it  is  a  charge  for  the  whole  debt  icd 
therefore  dearly  a  charge  for  the  less^rr  amount. 
Therefore  it  works  down  to  this :  In  aubstanoe  whs' 
was  the  transaction,  and  can  it  in  substance  not  h* 
held  good  to  the  extent  to  which  the  money i  borroired 
from  the  lenders  came  to  the  coffisrs  of  each  cm* 
pany  ?  I  take  the  transaction  to  be  in  itibstanoe  tliii. 
I  gather  that  each  company  wanted  the  n^ouey  for  iti 
own  purpose,  but  th*t  they  had  the  same  govftmtig 
body  and  tbe  same  directors*  Erroneansly  it  wii 
thought  that  they  could  raise  the  money  wanted  for  ths 
companies  in  a  lumx>  sum,  and  subsequently  divide  it 
between  the  three  companies  after  catr^iug  ths 
moneys  to  a  joint  account,  when  it  was  atcertaiQed 
exactly  how  much  eac^i  company  wanted  fur  ill 
particular  purposes.  Now,  so  far  as  each  compaof 
got  from  that  machinery  of  the  joint  accoutit  morieji 
for  itao  wn  purpose,  and  used  them  for  its  purpose,  iiLOt 
the  transaction  this  :  Ttt at  so  far  as  that  oompau;  it 
concerned,  while  purporting  to  borrow  tbat  moneyt 
and  to  make  itself  liable  for  more  moneys,  it  did  tt 
any  rate  borrow  that  amount  and  make  itself  liabl» 
for  that  amount,  I  agi'ee  the  miohinery  was  wronif ; 
that  the  joint  covenant  was  io operative ;  and  that  thi 
joiut  account  was  as  a  piecf  of  maohinary  irregular. 
But  still  it  comes  to  this,  tbat  the  cimpauy  did 
intend  to  borrow  moneys  which  would  come  to  its«If. 
I  axiee  it  intended  to  make  itself  liable  for  mofe,  bat 
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it  did  intend  to  borrow  moneyi,  though  througb  a 
curioua  form  of  macbiaerj.  It  intended  ta  borrow 
tnotieyt,  part  of  which  ahould  oonie  to  itself,  and 
p&rt  of  which  did  come  to  itself :  aud  m  far  a«  tbst 
is  concerned,  1  think  each  cgmpany  may  be  said  to 
h^a^e  borrosPfd  th«t  amoimt,  and  that  that  amount 
borrowed  was  within  lU  powerB.  Ae  I  ha?e  already 
pointed  out,  there  is  no  objection  to  f^iving  the  trana- 
action  validity.  On  the  face  of  the  debentufcs  them- 
aelvesj  and  so  far  aa  the  lubitanoe  is  concerned,  in 
looking  bow  the  moneja  are  dealt  with,  I  think  the 
matter  ongbt  to  be,  and  can  be  supported  as  I  ba?e 
laid,  BO  f^r  as  the  money  railed  absolately  came  to 
the  coff -ri  of  the  company,  for  the  reasona  givau  by 
my  lordf  and  which  may  have  been  given  by  me 
already.  Ifndar  tho80  ctrcum  stance  a,  aa  I  have  said, 
I  agree  that  to  the  extent  I  have  indicated  these 
debc'Dtcirei  ought  to  be  upheld,  and  aa  euhatantially 
these  matters  are  indifferent  to  the  appellants , 
whether  they  had  greatt^r  rights  or  not,  I  &ink  that 
in  substance  the  appeal  may  be  said  to  have  bofn 
completely  successful* 

CozenS'Harpt,  L.J* — I  am  of  the  same  opinion* 
and  at  thia  time  of  day  I  do  not  propcie  to  add  very 
much ;  indeed  I  do  not  propose  to  add  a  word  as  to 
the  construction  of  article  U4*  Bat  with  reference 
to  the  point  of  law  which  baa  been  argned,  speaking 
lor  misellT  I  entirely  agree  with  what  Byrne,  J.,  has 
said  ID  his  jndgmeutt  that  a  general  powt^r  to  borrow 
g;iren  to  a  company,  and  eatercisable  by  the  company, 
under  the  terms  which  are  to  be  found  io  the  preaent 
case  does  not  aathoriz°  a  joining  with  other  com- 
panies in  the  borrowing  of  a  turn  of  money,  which  is 
to  be  joiot  borrowing  and  charged  upon  the  whole 
undertaking  of  the  three  companies.  It  is  upon  that 
atniDDption  that  I  approach  the  consideration  of  thif 
debenturd.  Bnt  when  I  do  that  I  cannot  shut  my 
eyes  to  thia,  that  the  real  intention  and  object  was 
that  each  of  the  three  compauies  shonld  have  a 
portion  thereafter  to  be  ascertained  of  the  £25,000  to 
be  advanced  by  the  debenture- hoi dera»  la  that  there 
was  no  illegality.  Kow,  suppose  there  had  been  three 
separate  debentarea  each  for  £25,000,  one  given  byeich 
o  f  the  com  pan  i  be.  Theninthatcaseitwouldhavebeen 
plain  that  each  debenture  could  only  be  ranked  and  said 
to  be  good,  not  for  the  whole  £25,000,  but  only  for  the 
amount  which  was  actually  received  by  the  company 
from  the  £25,000,  and  which  ultimately  got  into  tbe 
colf^rs  of  the  oompany.  Is  there  any  diffictdty  at  all 
in  our  giving  the  like  effect  to  this  debenture?  1%  is 
muddled  in  form  I  agree,  but  it  contaios  a  separate 
covenant  by  each  of  the  companiea  and  a  separate 
charge  upon  the  assets  of  each  of  the  companies.  It 
eeema  to  me  that,  even  in  tubatanoe,  regard  being  had 
to  the  honesty  of  the  whole  trangaction,  we  ought 
not  to  deprive  these  deben tare- holders  of  this  security, 
but  ought  to  Bay  that  the  debeuturea  are  a  valid 
a«ourity  by  each  of  the  three  oompaniei  upon  ita  own 
afStta  to  the  extent  to  which  such  company  has  received 
any  part  of  the  £25,000,  If  necessary  there  may  be  au 
ioqiiiry. 

App€at  aihwedi 

Solicitors  for  the  appellants,  Pukeman  S  BenL 

Solid  tors,  for  the  leipondent,  Blnnddt^  Qordon,  S 


From  K.  B,  Div,  1  Auff.  12, 

(CjUins,  M,B.,  and  Coztna^Hatdy,  LJ,)  j     190*, 

Wblls  tf,  Allott.  (a.) 
Pradkt  —  ApjplkaUon  for  jtid^tmnt  under  ord*  14, 
r.  l—Adion  by  money-lender— flarek  ajid  immn- 
sGwmthh  trnnmdion  —  Intereit  ^•harged  prima  facia 
extemm—Momy-lendefi  Att^  190O  {63  i  64  Vict, 
c,  61),  »,  I, 

Whert  in  an  atiwn  hij  a  mont^ 'Under  U  raover  mone^f 
Jr.ni  with  inim'eit  it  appmrs  that  piima  facie  tke  inkrui 
charged  was  e^crsah%  the  spen'al  JarMictiGn  conferred 
hy  the  Munt^y-Uuderi  Ad,  1900,  eomu  into  operatiQn* 
Therefore  thti  pari  qf  the  daint  far  interest  cannot  he 
deaU  with  uptm  an  applkation  far  nummary  judg-meni 
under  ardir  14,  hnt  the  adiim  mmt  go  to  trial  for  t?ie 
purpose  of  having  it  ddertnined  whether  the  inttrut  h  io 
es^euim  a$  to  entitle  ihi  da/tndant  to  r^litf  under  ik« 
Act, 

Appeal  from  au  order  of  Phillimore,  J*,  at  chamberSj 
giving  the  plaintiff  leave  to  fcign  final  judgment  under 
Older  14  for  the  amount  indorsed  on  the  writ. 

The  plaintiff  was  a  money-lender ;  the  defendant  a 
cleik  iu  holy  ordera.  The  daim  iudoraed  on  the 
writ  waa  for  £70,  being  the  amount  due  on  a  pro- 
missory note  dated  the2Gth  of  March,  1904,  and  made 
by  the  defendant  in  favour  of  the  plaintiff,  by  which 
note  the  sum  of  £70  was  made  payable  by  three 
ooDsecutive  quarterly  iGBtalmenta  of  £t;3  63.  Sd  ,  each 
on  the  first  day  of  each  succeeding  quarter,  the  first 
of  auch  quarterly  inDtalments  to  beome  due  and 
p%yable  on  the  lit  of  Jane,  1001,  and  it  was  provided 
that,  should  thtra  be  default  lu  any  one  or  more 
payments,  the  entire  amouut  left  unpaid  should 
bBcome  due  and  payable  on  demand. 

Tbe  defend aut  having  made  default  in  paying  the 
grst  initalment,  the  plaintiff  sent  him  a  notit^ 
demanding  payment  of  the  sum  of  £70,  and  as  that 
notice  was  not  complied  with  took  out  a  summoni 
under  order  14  for  leave  ts  sign  judgment  in  a 
summary  manner. 

The  defendant  filed  au  afi^davit  In  answer  to  the 
summona,  in  which  he  stated  that  he  was  a  curate 
with  a  stipend  of  £150  per  annum.  In  1902  be 
deaired  an  advance,  and  he  wrote  asking  the  plaintiff 
if  he  would  lend  him  on  reaaonable  terms  £50,  and 
offering  to  gtve  him  as  security  a  charge  on  hii 
furtiitnre  and  to  pay  5  par  cent,  on  the  loan.  The 
plaintiff  had  replied  that  he  did  not  do  buainesa  iu 
that  way,  but  tbat  he  would  advance  £50  if  the 
defendant  would  agree  to  sign  a  promissory  note  for 
£70,  acd  in  that  case  he  woulJ  not  require  tbe 
security  of  the  furniture,  aud  the  money  advanced 
uDdt?r  the  note  oould  be  pa^d  off  by  twelve  monthly 
ioatalm^nta.  The  defendant  accepted  the  offer,  except 
that  he  said  he  preferred  to  pay  off  by  three  equal 
quarterly  inttalmeuta  of  £23  Ca.  Sd.  The  money  was 
advanced  and  the  first  two  instalments  were  paid. 
When  the  third  instalment  was  nearly  due  tbe 
defendant  wrote  asking  for  a  further  loan,  Tbe 
plaintiff  replied  tbat  he  did  DOt  open  two  accounts  with 
one  creditor,  but  be  would  advance  another  £50  on  the 
same  termi  as  before  and  cancel  the  first  promiiaory 
note.  Tftis  waa  done,  aud  £50  was  advanced  under  a 
second  promist ory  note,  leas  the  amount  due  on  the  firat 
advance*  There  was  also  under  aimikr  term**  a  third 
sum  oi'  £50  advanced  to  thedefeudaut,  who  had  paid  off 
£  L40  of  the  £  1 50  thus  a-i  raneed.  The  firat  instalment 
under  the  third  promissory  note  not  having  been  paid^ 
the  plaintiff  issued  thia  writ  claiming  the  whole  £70 
as  there  and  then  due.    The  defendant  averred  that 

(a.)  Reported  by  Ehbiumei  Beid,  Esq,,  Barrister- 
at-Law. 
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COUBT  OF  AFFE4L, 


the  iotereet  et&tmod  waa  at  the  average  rate  of  £105 
per  cent*  per  auoum^  aod  on  tlia  parti^^ular  ium  which 
the  defendatit  now  claimed  it  wa?  at  the  rate  of  £125 
per  cent,  per  annam,  and  he  waa  aiviaed  and  belieTei 
that  ftuoh  intereat  was  exceaiive^  harsh,  and  uncon- 
acionable,  and  that  he  waa  entitled  to  relie!  under  the 
Money-lenders  Aot^  1900  ;  that  he  had  off^ed  before 
action  to  pay  the  plaintiff  the  mai  of  £10  balaaoe  of 
prinoipal  and  interest  at  the  rate  of  5  per  cent,  per 
annuDi  on  the  auma  advanced* 

The  Master  made  an  order  ginog  the  plaintiff 
leave  to  aign  judgment  for  £iO  principal  and 
o  par  cent*  on  the  three  loans  oi  £50  eioh  from 
tha  dates  of  such  loans,  and  giving  the  defendant 
leave  to  defend  as  to  the  residue  of  the  elaim.  The 
plaintiff  appealed  to  PiiUUmore,  JV,  who  gave  hiai 
time  to  mike  a  further  afh davit.  An  affidavit  was 
accordingly  mede  by  the  plaintiff's  clerk  which 
referred  to  certain  cDrreepondence  between  the 
plaintiff  and  the  defendant.  In  that  correspondence 
the  defendant  had  stated  that  the  loan  was  reqdred 
by  bim  to  purchase  a  plot  of  land  adjoining  property 
he  owned  at  Sheffield,  and  he  had  written  in  more 
than  one  letter  that  it  was  really  immaterial  whether 
the  advance  waa  made  him  or  not.  Therefore  this 
wat  not  a  case  of  an  impecnniotis  man  who  was  in  so 
'Hight  a  corner''  that  he  wai  obliged  to  get  the 
money  at  any  price*  There  were  also  certain  atate- 
menta  alleged  to  have  been  made  by  the  defendant  in 
hii  letters  which  it  was  a  aid  were  not  true.  There- 
fore thb  waa  not  a  case  for  indulgence.  The 
defendant  wai  an  educated  man,  and  was  not  only 
able  to  appreciate,  but  did  appreciate^  the  rate  of 
interest  he  was  paying,  and  it  wat  submitted  that  in 
the  circum stance 8  the  rate  of  intereBt  charged  waa  not 
excesaive ;  nor  was  the  tranaaQtion  harsh  and  uncon- 
scionable, nor  such  as  a  court  of  equity  would  relieve 
against ;  and  that  the  said  tranaaotiou  did  not  come 
withiu  the  Money-lenders  Act,  1900,  the  aaid  loan 
being  advanced  without  any  secnrity  whatever.  It 
was  alao  denied  that  the  alleged  rat©  o*  interest 
charged  waa  as  high  as  the  defendant  averred  it  to  be. 

Fhillimore,  J*,  held  on  these  facts  that  the  plaintiff 
waa  entitled  to  aign  judgment  for  the  total  sum 
d  aimed. 

The  defendant  appealed. 

J*  M^  Randolph f  for  the  defendant. — The  defendant 
has  here  iled  an  affidavit  stating  that  the  interest  is 
excessive,  and  claicoing  relief  under  the  Money-lenders 
Act»  1900.  Where  in  an  action  by  a  money-lenier  an 
applieation  is  made  for  leave  to  sign  final  judgment 
under  order  H,  and  it  ia  shown  that  primif/ack  the 
interest  charged  is  excessive,  the  ipecial  junsdicti^n 
of  the  Act  of  1900  comes  into  operation,  and  the 
jiirtAdiction  of  the  master  or  judge  in  chambers  to 
deal  with  the  caae  is  ousted,  for  the  case,  ipso  fitdo, 
becomes  one  to  which  the  procedure  under  order  14 
does  not  apply :  In  re  A  Bebior,  Eje  parU  The  Behtor, 
51  W.  R.  370,  [1903]  I  K.  B,  705.  Section  1  of  the 
Act  shows  that  the  conrt  which  is  to  determine 
whether  relief  shall  be  given  ia  the  court  which  triea 
the  actioD.  [Collins,  M.E.— Is  the  defendant 
latiified  to  have  the  order  of  the  mast*?r  restored  F^ 
Yea;  perfectly,  Collixs,  M.E, — Then  we  will  hear 
tbe  plaintiff's  counseL] 

O*  Wight maji  Power,  tor  the  plaintiff.— The  trans- 
action here  cannot  be  describsd  as  harsh  and  unoon- 
BcioDable,  because  no  uufdr  advantage  was  taken  by 
the  money-lender*  Tee  borrower  is  an  edncated  man, 
aiid  there  is  evidence  that  this  is  not  the  first  time 
that  he  has  had  dealings  with  mDney -lenders*  Hia 
own  affidavit  rebuts  the  presumption  that  he 
borrowed  the  money  because  he  had  got  into  ftuch 
financial   difficullias    that    he  was    bound    to    raise 


money,  no  matter  how  hard  the  terms  were  upoa 
which  alone  the  money-lender  would  advanoe,  Thert 
are  no  merits  in  the  defence,  and  it  ii  clear  upon  tbi 
affidavits  that  his  full  liability  waa  appreciated  by  the 
defendant,  who  knew  from  the  firit  exactly  what  bt 
was  agreeing  to  p%y  for  th<)  ac^mmodati>>n,  Iq 
Ltvene  v.  Oreenwooi,  (1904)  20  Times  U  R,  339,  it 
was  held  that  the  court  had  power  to  reopen  a  trans- 
acti'in  and  to  siy  what  was  fair  where  the  liibittc; 
of  the  borrower  excseded  what  he  understood  ht  had 
undertaken  :  the  transaction  being,  in  the  opinion  of 
the  judge,  harsh  and  mireasonable.  No  such  con- 
siderations arise  here.  Tne  order  of  the  learned  jud^ 
should  therefore  be  affirmed, 

BamMph  wai  not  heard  in  reply. 

C0LLTK8,  M.B. — This  is  an  appUoation  by  the 
plaintiff,  who  is  a  money-lender,  for  leave  to  iign 
final  judgment  under  order  H  for  the  amount  of 
bis  claim  against  the  defendant,  who  is  a  clerk  ia 
holy  orders,  and  who  holds  the  position  of  a  cnr«te. 
The  maater  gave  the  defendant  leave  to  sign  fi&il 
judgment  for  the  balance  due  in  respect  of  tbe 
principal  sums  actually  advanced  and  interest  at  tlie 
rate  of  £d  per  cent,  per  annum  on  the  three  suutt  of 
£aO  calculated  from  the  dates  of  the  respective  loim 
and  gave  the  defendant  leave  t^  defend  as  to  the  reit 
of  the  claim.  The  plaintiff  thereupon  appealed  to  th« 
judge,  who,  holding  that  there  was  no  defence  td  thi 
action,  gave  the  pltinttff  leave  to  aign  judgment  for 
the  full  amount  claimed. 

Now,  the  qieetion  we  h«Te  to  deter  mice  ia  whether 
the  plaintiff  in  the  case  is  entitled  to  judgiutet 
under  order  14.  It  seems  to  me  that  whatever 
the  law  might  have  been  before  the  paisiog  of  tbs 
Money -lenders  Act,  1900,  it  is  impossible  now  to  say 
that  the  procedure  of  order  H  can  ba  made  applic- 
able to  an  action  by  a  money-lender  to  recover 
interest  on  money  lent,  where  the  loan  appears  primJ 
facie  to  carry  an  excessive  rate  of  intereat.  In  mdh 
a  caae  the  money-lender  his  not  au  absolute  right  ia 
recover  what  the  borrower  his  agreed  to  pay,  hut 
only  a  right  sii^  modo  involvtog  an  investigation  by 
the  proper  tribunal  for  the  purpose  of  seeifig  if  lb* 
plaintiff's  priirui  facie  right  of  action  it  one  to  whicti 
in  the  particular  circnmatancss  effect  ought  to  hi 
given.  That  Is  not,  I  think,  a  cl^st  of  case  whioh  ii 
intended  to  be  dealt  with  under  order  H*  It  is  cleif 
that  in  the  present  cMe  there  is  prima  facie  a  debt 
due  from  the  defendant  to  the  plaintiff.  The  defend^ 
ant  has,  however,  made  an  affidavit,  which,  if  true, 
may  establish  a  defence  nnder  the  Money-leoden 
Aat,  1900,  to  the  greater  part  of  the  claim*  The  pr^ 
cedure  under  ord^r  14  is  meant  to  give  a  short  *ud 
speedy  remedy  for  the  recovery  of  debts  which  are 
either  admitted  to  be  due  or  as  to  which  th«re  is  nci 
defence.  But  where  in  a  particular  clmas  of  etae  a 
special  jurisdiction  ia  given  to  determine  whether  ths 
plaintiff  ia  entitled  in  the  circumstances  to  recover 
what  is  primd  fade  a  debt,  it  see  mi  to  me  dear  that 
that  class  of  ca^  is  taken  out  of  order  14,  Now« 
section  1,  sub -section  1,  of  the  Mouey-lendera  Act* 
190O,  is  as  follows ;  **  Woere  proceedings  are  tftken  in 
any  court  by  a  money-lender  for  the  recovery  of  anT 
money  lent  after  the  commencement  of  tbis  lot 
.  .  and  there  is  evidence  which  saHifi  a  the 
court  that  the  interest  charged  in  respect  of  the  sum 
actually  lent  is  excessive,  or  that  the  amount  charged 
for  expenses,  inqairiee,  fine?,  bonus,  premiums,  re- 
newals, or  any  other  charges  are  excesaive,  atid  thit, 
in  either  case^  the  transaction  is  harsh  and  untMin- 
Botonable  or  is  other mse  such  that  a  court  of  equity 
would  give  relief,  the  court  may  reopen  the  traui- 
Botion  and  take  an  account  tietiveeo  thi 
^money-lender    and    the    person    st^ed,    and    mAy, 
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Wills  w,  Aixd^*— Ibt  bk  Maoouit. 


CoiTRT  OF  Appxal. 


I 


I 


» 


1  olwIthstajidlDg  anj  ettattm^tit  or  lettlfmeDt  of 
accotmt  or  aoy  igreetnetit  purporting  to  clofo 
previous  dealicgi  and  cr«ate  a  new  obtigatioi^p 
i€-open  ftoy  accouLt  alirady  Jak^n  between  ttem  and 
lelitT^  the  ptrson  lued  from  pajment  of  any  sum  in 
ficesi  of  the  sum  adjudged  by  the  cotirt  to  be  fairly 
due  in  rcfpect  of  tuch  pnndpa],  fntereit,  and  cbargf  * 
Bi  tbe  court,  baviig  rfgard  to  the  ri^k  and  all  ttQ 
^dtcamBtunceBf  may  adjudge  to  be  reasonable,"  Now 
in  the  prcatnt  caea  the  gum  of  £150  in  alt  was  recGmd 
by  the  deff ndant  frcm  the  plainti^*  The  defendant 
had  paid  back  £1^0,  ItaTJig  a  balance  of  piincipal  of 
£10.  The  plaintifT  claimed  in  the  action  £70.  The 
master  oidfr«d  that  if  the  defendant  paid  I  ho  £10 
and  int^^it  at  the  rate  of  5  per  C4.'nt,  on  all  that  had 
been  advanced  be  bbould  be  at  libetty  to  defend  as  to 
the  rcit  of  the  claim*  The  defer  da  nt  «aa  wUlng  to 
do  that*  Fhyiimore,  J.,  r evened  that  oider  and 
•Uowf  d  the  plain ti^  to  sign  judgment  for  the  amount 
of  I  he  claiiiu  In  my  opinion,  having  iL'^srd  to  the 
&I  leg  a  lions  contained  in  the  defendant's  efBdavit,  and 
having  regard  to  the  deciaion  of  thij  court  in  the  case 
of  In  re  J  Dthtor,  ol  W.  R.  ;i70,  [IDO^J  1  K.  B.  705, 
the  case  we  aro  now  conaideting  cornea  within  the 
Moiit^y*lenders  Act,  a&dis  taken,  therefore^  Lut  of  the 
operation  of  oider  14,  because  the  caio  involves  an 
infoaligation,  which  ought  to  be  made,  not  upon  au 
iftpplicatioii  undirr  order  14,  but  before  the  proper 
tribunal  fof  the  trial  of  aotiona  which  would  have  the 
witnesses  before  it,  Thtrefore  the  order  of  the  matter 
muat  be  restored^  The  oe  at  a  of  this  appUcatiou  to  be 
the  defendant's  in  aoy  event, 

CozEKa*H.\EDy,  LJ,— I  entirely  agree  with  all 
that  the  Maater  of  the  Rolls  has  aaid»  Thii  ia  not  a 
data  of  caae  that  can  be  dealt  with  under  order  14. 
The  Money -leiid era  Act  of  1900  has  introduced  an 
entirely  new  element  into  every  caie  which  falls 
within  ita  pro  via  ion  a.  Where  tbe  iutereit  appears  on 
the  face  of  the  traniaction  to  be  exceaiive,  whether  it 
be  £100  per  cent*  or  leaa,  the  furtber  inquiry  hai  to  be 
mndortaken  —  namely,  whether  the  interest  is  so 
exceasive  aa  to  make  the  bargain  hareh  and  uncon- 
aionable.  That  inquiry  muit  be  made,  not  upon  an 
application  for  luoimary  judgtuent  under  order  14, 
but  before  a  tiibunal  which  baa  the  parties  and  the 
w  it  nf  Sfies  be  fore  i  t*  Phill  im  ore,  J  * ,  a  t  cb  am  bers  o  ver- 
lookedi  it  aeema  to  me,  what  fell  from  the  Maater  c  f 
the  EoUs  in  In  re  A  i>fif£or  when  he  aaid :  '*  Belief 
mmf  he  given  if  the  bargain  ia  haiah  ai  d  uneonscion- 
&ble  by  reason  of  exci  ssive  interest  or  other  e^icesaive 
oharge«.  Before  the  Act  tbe  courts  of  eqaity  used 
to  give  relief  in  special  case  a  where  the  patties  stood 
id  a  par  tiealar  relation  to  each  other  or  upon  the 
ground  of  fraud  or  undue  pre  as  u  re  upon  the  borrower, 
hut  they  did  not  regard  exc(  siive  intcreat  si  one  aa  a 
ground  for  letting  a#ide  a  bargain  in  the  absence  of 
aomt  particular  relation  between  the  parlies,  aa,  f or 
inatanoe,  if  the  borrower  was  an  expectant  heir*  I 
will  not  aay  that  under  this  aection  the  interest 
charged  and  the  other  charges  made  might  not  be  so 
excessive  as  to  tender  the  bargain  harsh  and  uncon- 
loionahle,  even  aa  against  a  borrower  who  was  of  full 
age  and  who  stood  in  no  apectal  relation  to  the 
lender.'^  The  other  members  of  Jhe  court  concurred 
in  that  view.  In  arrtviog  at  tbia  cod  elusion  I  desire 
to  ^^preaa  no  opinion  aa  to  the  result  of  the  action  j  I 
merely  say  that  the  case,  for  the  reasons  etated  by 
my  lord,  ia  one  that  in  my  judgment  ought  not  to  be 
dealt  with  under  order  14. 

Appeal  aUowftU 

Bolkltora  for  the  plaiiiti£f»  BmnHt  di  Ferrii,  for 
Bra^  (ft  Pme,  Leiceater. 

Solicitors  for  the  defend  ant,  PHtchard,  Englfjltld, 
^  €Q.t  for  MhU  it'  Etliott,  Manchester. 


From  K,  B.  D.  {In  Bkcy-)-      ) 

(Yaugban  WiJliama,  Eomer,  and  [      July  22,  lt>04. 
CoieEs-Haidy,  LJJO  J 

In  r#  MAOOtnr*  (o.) 
Bfttikritpky—IkM  due  to  a  partnereh'p—PaHnerihip 
dt6iolve4 — Appointment  of  a  faceivtr  in  partnership 
adtm  —  AeAipmini  of  jtidsment  dtM— Leave  fa 
rtcaiver  to  issue  txecntion^Bankrupteu  Act,  1883  f49 
ct^  47  Vict  c,  52),  s.  6. 

Whsrea  receiver  hm  ohtaimd  unaHignmmt  c/ajudg-' 
ment  debt  he  is  entithd  to  present  a  bankruptctf  pdithn, 
aa  a  creditor,  o gainst  the  deHor^ 

In  re  Sacker,  37  W.  R,  204,  22  Q,  J3,  D.  179, 
explained  and  distinguished^ 

Thia  was  an  appeal  from  a  receiving  order  in 
bankruptcy  made  by  Mr,  Registrar  Brougham* 

In  1901  the  debtor^  a  Mr,  J*  E.  Macoun^  was 
indebted  to  a  firm  of  atockbrokera  for  certain  Stock 
Exchan  ge  t r  ansa  cti  on  a, 

On  the  death,  in  1902,  of  one  of  the  partners  in  the 
firm  the  pattnership  determined,  and  the  aurviving 
partners  in  the  same  year  a^jsigned  all  the  partnership 
assets  to  a  Mr.  Lavett  for  him  to  collect  and  receive 
the  same  and  wind  up  the  aiJairs  of  the  partnership. 
Notice  of  tbis  aiaignment  was  served  upon  the  debtor. 

In  the  latter  part  of  tite  aame  year  the  assignee 
Levett  obtained  judgment  againat  tbe  debtor  for 
£C02  IGe,  7d,  and  coita  in  respect  cf  tbe  debt  which 
the  debtor  owed  to  the  said  Erm. 

By  an  order  dated  the  12th  of  August,  in03,  in  the 
winding  up  of  the  pattnersbipp  made  by  Swinfen 
Eady,  J.,  a  Mr*  Ptat  was  appointed  receiver  of  the 
parte erabip  assets. 

In  October,  1003,  Levett  assigned  to  Peat  the 
judgment  debt  due  from  the  debtor,  and  on  the  13th 
of  November,  Peat  obtained  the  leave  of  the  court  to 
isiue  execution  on  the  judgment. 

In  January,  1904,  a  baLkruptcy  notice  was  served 
upon  the  debtor  for  thia  judgment  debt.  Tbe  debtor 
having  failed  to  comply  with  tbia  notice,  on  the  9th 
of  March  a  bankruptcy  petition  was  presented  against 
him  by  Peat,  the  surviving  partuera  of  the  firm^  and 
the  peraonal  repreaentativea  of  tbe  deceased  partner. 

At  the  heating  of  the  petition  an  objection  waa 
raised  by  tbe  debtor  that  the  petitioners  had  no  legal 
rinht  to  preaenf  the  petition  on  the  principle  of  la  re 
Sacktr,  37  W,  H.  204,  22  Q.  B.  D.  179.  On  the 
objection  beiog  overruled  and  the  receiving  order 
made,  the  debtor  appealed, 

Ilamell  and  IhUowiyy  for  the  debtor,  cited  In  re 
8ac/.er,  and  Ex  pfirte  Harris,  24  W,  E*  851, 2  Ob.  B,  423, 
[By  VArouAN  Widliams,  L.J,— jST^  parte  Cttlkv.  27 
W.  R.  28,  0  Ch,  D,  3070 

Miiir  Mackenzie,  for  the  creditors. 

Talohait  Williams,  L,J.  —  I  think  that  the 
appeal  fail^.  There  ia  undoubtedly  a  good  deal  in 
Lord  Eaher*a  judgment  in  In  rf  Sackir  which  doea 
suggest— I  think  I  may  go  further  and  say  which 
does  poaitively  aaiert— that  in  the  hypothetical  ease 
which  he  puts  thete  of  a  receiver  being  able  to  bring 
an  action  at  law  in  hia  own  name,  he  would  not  be 
entitled  to  become  a  petitioning  creditor,  because  he 
doea  not  come  within  the  description  of  a  petitioning 
creditor  under  the  words  of  section  6  of  the  Bank- 
ruptcy Act,  1883.  I  think  those  words  go  very  far  to 
cover  the  proposition  for  which  counsel  for  the  debtor 
contended;  but  it  waa  not  really  necessary  for  the 
caae  which  waa  before  the  Court  of  Appeal  that  thii 
question  should  have  been  deter  mined— that  is,  the 

(»,)  Reported  by  A.  E,  Tayloub,  Esq,,  Barriater- 
at-Law, 
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QUAitloo  wbetber  a  leceiver,  faa?in£f  a  title  to  sue  al 
J^w,  oonld  be  a  good  petltJODiDg  creditor*  It  is  plaia 
from  tlie  jadgm€DtB>  I  lb  ink  ^  of  each  of  the  Lords 
Juitices  tbat  m  that  caie  the  poiition  of  tbloga  waf 
tiioK  tbat  it  wBi  perleotif  tmpoiftible  for  the  recei^eT 
to  btjug  an  action  to  recover  tbe  debt  either  at  \aw  ot 
in  equity  ;  at^d  tberefore  I  tbiDk  we  must  treat  tbeie 
Obserratioiift  of  Lord  Eeber  as  ohitert  aod  OEe  can  only 
look  at  the  case  as  haying  decided  that  a  receiver 
vbo  ooold  oot  sue  could  not  be  by  bitnielf  a 
good  petitioDiDR  creditor,  Loakbg  at  tbe  judg- 
ment of  fry,  LJ,,  I  obserTO  tbat  be  begins  by 
sa^iDg  tbat  in  tbat  case  tbe  receiver  c:)vLi  not 
have  maintfiincd  au  action  either  at  law  ot  equity, 
and  later  on  he  deals  with  exceptional  oast/s  in 
which  a  rectit^er  could  maintain  such  an  actio o* 
One  of  tie  cases  which  he  gives  is  where  the  receiver 
is  the  holder  of  a  bill  of  exchange,  and  tbe  other  is 
where  be  ii  in  po'seifBicn  of  chattels,  and  tbe  chattels 
are  wrongfully  detained  from  him.  In  these  circum- 
itanceS}  it  seems  to  me  that  we  ought  not  to  hold  tbe 
case  ot  In  re  Sachr  to  be  an  authority  for  the  proposi- 
tion tbat  a  receiver  cannot  baa  good  petitioning  crt  ditor 
iven  though  the  state  of  things  ia  inch  that  he  could 
maintaiu  an  action  at  law.  It  is  plain  tbat  Fi^y,  L  J^ 
thought  tbat  be  could ;  and  Lopes >  L.J^i  seems  to 
have  taken  1  be  same  view — tbat  is » the  vi^w  that  if  the 
receiT^r  were  tbe  holder  of  a  bill  of  exchange^  he 
Qoutd  be  a  good  petitioning  ore  ditor.  In  the  present 
case  the  receiver  happens  to  be  the  assignee  of  a 
judgment,  and  1  think  that  beiog  the  aiaignee  of 
a  judgment  be  can  be  a  good  petitioning  creditor  even 
though  when  the  money  is  recr^v^red  it  is  recovered 
for  the  purpose  of  enabling  the  Court  of  Chancery  to 
deal  with  it.  For  these  reasons  I  think  the  appeal 
must  be  dismissed. 

EOMER,  LJ.-^Iagre^ 

Cozkks-Hahdt,  L.  J,— I  agree. 

Appeal  dismmetL 

Solicitorp,  J,  K,  TorJcin^ton  ;  Willis  <fe  Willi»> 


J^iq^  Gmni  of  Ju^tta, 


tJaan.  Div.  j 
Farweli,  J.  J 
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ATTOENBY-GENBRIL  i\   MSTROfOLlTASr  Blbotbic 

Si*PFLY  Co.  (Limited),  (a) 

EMric  Ughiing—Cominny— 'Supplying  ehdric  energy 
ouiside  staititOTif  ar^a  —  Injiindion  —  MetropoliUitt 
Ekdrk  Lighting  Ad,  188S>  (52  ^  53  17*;^.  t.  atcvi ), 
$e.  3,  6—Mttrr>politan  EUctrk  BuppJy  <7<7.  Ad^  1898 
(61  ^  62  Yid  c.  ccTTX^.\  f*.  2,  16, 

A  compii ny  ohiaimd  Ataiuiortj  p(fwer»  to  itipply  eltdriiia  I 
ent^gy  within  three  atatnt&rt/  ureai  in  the  Adminidrativs 
County  of  London,  The  company  iuhBeqittntly  ohtaintd 
statutory  a^htmly  to  ut  up  a  generating  station  at  a 
place  outsidtthote  areas  a«(^  ouUide  the  Couniy  of  London, 
and  to  iu^ly  tiieir  arem/rotn  theneiv  genet ating  stati^tn. 
The  cojnpatty  used  their  ntw  generating  station  for  tht 
pHrpt^ie  of  Bupiilying  customers  outside  their  statutory 
arm, 

litld^  that  the  mmning  of  tht  Aet$  inm  only  to  eu'thfe 
the  t^mtpany  to  substitute  u  fjene:raiing  station  ontnfU,  for 
the  generatipg  statiofn  ivithin  the  arc«,  and  that  tht  cum- 
jKiny  twrc  m/t  entitltd  to  tv^ply  tkdriG  euergy  outride 
their  eta  in  lory  area. 

(a.)  Reported  by  Pacl  StricklakO,  Esq.,  Barristor- 
at-Law» 


A^^tion. 

This  was  an  action  by  the  Attorney^ General  to 
reitrain  the  defendantSp  the  Mefti'^politan  E'ei/*tiia 
Sapply  Cb.,  from  supplying  electtical  energy  for 
consumption  within  th^  urban  distriot  of  >^illesdfDi 
otherwise  tban  under  the  authority  of  Farliamenl  or 
under  a  licence  by  the  6o«rd  of  Tra^e. 

The  Metrnpolitan  Electric  Lighting  Ait«  I3S9| 
proTides : 

Section  3.— The  nniferUikers  f  ir  tbe  pnrpott  ot 
this  Act  are  the  Metropolitan  Eleotric  Supply  €x 
(Limited),  being  a  company  regiBtered  und^r  tht 
Companies  Acts,  1802  to  1886,  with  limited  liability. 
.  <  .  The  undertakers  sba!l  not  purobate  <ir 
acquire  the  undertakiog  of  or  associate  thcmsatvft 
with  any  other  company  or  person  supplying  eueigy 
under  any  licence »  provieional  ctrder  or  special  Art, 
within  tbe  Administrative  County  of  Lindon  nnlen 
the  undertakers  are  authorized  by  Parliameot  to  do 
so. 

Hection  5. — The  undertakers  &halL  not  at  any  tims 
»f  ter  the  pa«sing  of  this  Act  supply  energy  or  (exct^pt 
for  the  purposes  of  this  Act)  erect  or  l<kf  down  a  >3f 
electric  lines  or  works  beyond  the  area  of  supply 
otherwise  than  under  the  authority  of  F<itliameut  ar 
under  a  He t nee  granted  by  tha  Board  of  Trwls 
under  the  principal  Act. 

The  Metropolitan  Electric  Supply  Go.  AqI,  18^, 
providis: 

Section  2.— It  shall  be  lawful  for  the  coTipiny  to 
hold  and  u«o  as  a  sti^tion  for  genrratfng  eleotric 
current  or  electrical  energy  oerUm  lands  rooemtly 
acquired  by  them  in  the  parisbe*  of  Wdbsden  ,  .  . 
and  to  establish  and  work  on  thesB  Isndi  plan%  for 
generating  electrical  energy  and  f^jr  other  purposes 
incidental  to  or  connected  with  t!ieir  nad  or  taking  or 
business. 

Section  lG.-"It  ibail  be  lawful  for  the  company  to 
use  any  of  their  cables  or  wires  and  any  n^iains  Of 
cables  connected  therewith  for  the  transmission  f*f 
electric  current  or  electric  energy  from  their  woiks  on 
the  said  lands  at  Willesden  and  Acton  to  tha  several 
distributing  stations  of  the  company  in  their  F^ding^ 
ton,  M^ryleb^^nei  and  Mid-Lou  ion  areas  defined  by 
the  several  provisional  orders  hereinbefore  mentiontd 
,  ,  .  and  to  u^e  the  genera  ting  station  on  tha  said 
lands  for  the  purposa  of  supplying  electric  onrreni  or 
electrical  energy  within  the  stiver al  ar^  as  or  dlstcidti 
Qvet  which  the  company  have  now  pDwers  of  supply 
or  over  which  they  may  hereafter  have  such  power* 
under  uriy  special  Act  or  provisional  order* 

Upjohn^  KX\,  and  J.   IP.  Grtig^  for  the  plaintiff. 

Cripi>it  K.C^,  Jenlins,  K.O.^  and  Sargmit^  for  the 
(!efendanti. 

Fajiwell,  J,,  in  giWng  judgoient,  said:  This  is  an 
action  by  the  Attorney -General,  in  which  he  co  Ex- 
plains tbat  tbe  defendants^  the  Metropolitan  Electric 
tiupply  Co.  (Limited),  are  cant  ravening  tha  ot  gativs 
prohibition  in  the  Act  of  Farliaiueut  and  the  ordtri 
canfijmed  by  Act  vi  Parliament  under  which  their 
unde! takings  are  held,  and  seeks  for  an  injuncLian  to 
restrain  them*  01  course  the  Attorney-Q#narai  oau 
mtiotain  such  an  action  irrespective  of  the  faol  tbil 
the  WilJosden  TJrb^n  Iiibtrict  Council,  wno  jois  u 
relator^i  for  the  purpose  of  costs,  would  have  no  right 
of  action  thtmielves. 

NoiVj  tbe  question  really  turns  on  tbe  oonstraotiOD 
of  two  Acta  of  Parliament.  I  should  say  that  Hit 
dfftndanti  have  three  statutory  areas,  all  within  the 
Administrative  Gounly  of  London.  The  woidiog  ol 
theLCgative  clauses  is  practicallj  identical  in  ali  ihrtw, 
and  I  propose  only  to  refer  to  the  Acti  of  ParlUment. 
The  defendants  have  recently  found  that  they  w«re 
unable  conveniently  to  generate  suificient  aUctikity 
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in  tbeir  HeT^ral  mtesA  for  the  Btappl^  of  their  custotners 
witbu]  thoi6  areas.  Tbef  have,  acaordinglf ,  obtained 
its^titory  authority  to  s%t  up  m  generating  atatioo  at 
Willefideo,  which  is  witbont  thoee  thr^e  area^,  and 
mUo  without  the  A/inambtrnfi^e  Coaoty  of  L'jBdon, 
mud  they  have  aUo  a^q aired  statutory  aathonty  to 
mpply  th^ir  ateis  horn  thnt  general it^getatioti.  That 
being  the  state  of  circumstaDces,  I  now  turn  to  the 
Aotsif  ParlUment.  The  §.rtt  is  dated  th^  26th  of 
Augnal,  18^9.  I  shouM  mention  that  the  defesdant 
oompany  is  not  formei  under  any  private  Act  of 
^Farliamenf,  but  is  a  limited  CDinpaiay  under  the  Act  of 
1BG2  and  the  followiag  Act«,  and  it  is  not  giijrgf  stad 
that  there  ifl  anything  ultrtt  vitfi  the  powers  of  its 
memoratiduMof  asaociation,  but  for  the  purpoieof  the 
argutntnt  in  this  o^se  It  is  in  very  much  the  same 
position  as  an  individual  would  be  if  h^  chose  t )  do 
this  as  a  private  speculation. 

Firs*;  of  all  the  Act  of  18B9  d«>fiaes  *' the  uad^r- 
taktrs^'  as  **the  Metropolitan  Eleitric  Supply  Co. 
(Limited],  being  a  company  registered  under  I  he 
Companiee  Acts*  18ti'2  to  IS^fl,  with  limited  liability 
utd  a  capital  of  £500,000."  Before  I  go  through  the 
two  or  three  sectiona  to  which  it  is  necessary  to  refer, 
I  should  pet  haps  say  tha^,  having  regard  to  the  argu- 
tiaeuts  that  I  have  heard ^  I  think  it  is  germane  to  the 
eubject  to  consider  what  the  Legi«UturG  hod  la  view 
in  making  the  proviuons  wbich  I  find  in  the  Act  of 
Parlinment  itself,  Ai  It  was  put  in  Hft/dort*s  ca*e,  3 
"B^p*  7tf»  which  Lird  Halsbtiry  ctted  in  Eatiman 
PhoioqTfjphic  Co,  v,  ComfdrolUr  of  Patents ^  47  W*  R* 
W2,  [td9S]  A.  G.  oil,**  W^  are  to  see  what  was  the 
law  bffore  the  Act  was  paesed  and  what  was  the 
mischief  or  defect  for  which  the  law  had  not  provided ; 
what  remedy  Parliament  appointed  and  the  reason 
lor  the  remedy."  That  is  a  very  geoeral  way 
of  stating  it|  but  no  doubt  one  is  entitled  to  put  oneV 
self  in  the  poiition  in  which  the  Legislature  waa  as 
mi  the  tlcne  the  Act  was  paesed  in  order  to  sea  what 
was  the  state  of  knowledge  as  far  aa  alt  the  circum- 
stances  brought  before  the  Legi^^lature  are  concernedi 
lor  the  purpose  of  seeing  what  it  was  the  Legislature 
was  aiming  at*  I  have  been  told  by  counsel  on  both 
sidea  that  the  object  of  Parliaueiit  was  iirst  of  all  to 
allot  Of  rtain  districts  which  should  be  de^t  with  by 
certain  oompauies,  and  aa  appears  from  Major 
Marindiu'a  rt-port  to  the  Board  of  Trade,  to  which 
both  parties  have  agreed  to  refer ^  the  ide%  in  the 
Ii3ndoD  districti  at  aoy  rate,  was  that  there  should 
be  two  companies  because  there  are  two 
aJtemative  systems  of  supply,  and  one  might  use  one 
and  the  other  the  other,  but  there  oould  not  bs  more 
thaii  t«oin  any  one  area.  Competition  no  doubt  was 
intended  to  be  limstedf  ao  that  each  company  should 
ha?e  its  own  area  or  lo  as  each  of  the  two  companies 
should  have  their  own  area  to  themsel  res.  B  ut  further 
than  that — and  I  do  not  think  counsel  for  the  defendants 
denied  it^t  think  also  that  the  Legislature  took  into 
oonsiderfttion  the  financial  condition  of  the  company ^ 
to  which  it  was  giving  statutory  authority.  I  think 
it  is  only  tight  to  inter  that  they  would  do  so,  for  it 
is  Dbvicns  with  regard  to  the  company  ashing  for 
ststutory  powers,  to  break  up  streets,  to  interfere  in 
the  way  that  one  sees  only  too  often  with  the  tr*flij  of 
the  high^'ay.aud  to  carry  on  the  varioui  works  which 
Becf^Bitorily  interfere  a  good  deal  with  the  general 
uie  by  the  public  of  what  is  public  property,  that  the 
Legiikture  would  naturally  take  pains  to  sea  th^bt 
the  oompany  which  they  do  so  autboriae  to  interfere 
has  money  enough  not  only  to  carry  out  its  work 
but  also  to  continue  to  carry  on  the  under^ 
taking  when  it  has  once  established  it  For  thoae 
purposes  it  seems  to  me  that  the  Aut  of  Parliament  has 
inserted  in  it  various  ckuseA  with  referee ca  to 
thd   eclv^Qcy   oi   the   company,    uid   iti   accounts 


and  so  fn,  shoving  that  that  is  the  true  vieir. 
Beano g  in  mind  that  those  two  rbj^ts  are  two 
ci  the  objects  which  Parliamtnt  bad  in  view*  I 
find  a  provision  at  the  end  of  lecHon  3  of  the  Acti 
to  wtich  I  will  refer-  It  is  *'  The  undertakers 
thai!  not  purchase  or  acquire  the  nndert4king  of  or 
associate  tbempelvcs  with  any  other  company  or 
person  supplying  em  rgy  under  any  licence,  provuwional 
Older,  or  special  Act  within  the  Admtniatrative 
County  of  London  nnless  the  undertakers  are 
ftuthorizpd  by  Parliament  to  da  ao/*  Having  regard 
to  what  I  hare  just  aaid  as  to  the  practice  of  allow- 
ing two  companies  to  compete  witbia  each  area  in 
the  AduiiniatratiTe  County  of  London  and  not  outside, 
I  thiuk  that  it  is  exceedingly  probable  that  that  tec^ 
tion  was  put  in  having  that  iu  view,  and  that  it  is 
probable  that  it  never  was  contemplated  that  this 
company  or  any  other  company  would  be  the  least 
likely  to  want  to  go  outside  the  administrative 
county.  However  that  may  be,  t  cin  only  deal  with 
the  words  is  I  find  them^  and  that,  no  doubt,  does 
extend  only  t>  compauiea  and  so  on  within  the 
administrative  county,  but  it  also  is  limited  to  the 
purchase  or  acquisitioii  of  an  existing  undertakingp 
and  it  ia  sufficient  for  me  to  pay  that  that  section  has 
no  application  to  the  case  before  me. 

Then  comes  the  fifth  section,  which  is  the  material 
section  in  the  present  case,  acd  it  is  in  terms  both 
general  and  explicit.  The  defendants  are  driven  to 
ask  me  to  put  a  limitation  upon  the  clear  negative 
words— ^'  Tbe  undertakers  shall  not  at  any  time  after 
the  passing  of  this  Act  supply  energy  or  (except  for 
the  purp^aea  of  this  Act)  erect  or  lay  down  any  elec- 
tric lipes  or  works  bsyond  the  area  of  supply  other- 
wise than  under  the  authority  of  Parliament  or  under 
a  licence  granted  by  the  Board  of  Trade/*  The 
nndertiikera  are  in  this  case  supplying  energy  to  tho 
London  and  North -Western  Bwlway  Co.  at  Willea-* 
den,  which  ii  outiide  their  area.  I  am  asked  to  safi 
first  of  all,  that  '*  the  undertakers**  cannot  mean 
simply  the  Metropolitan  Electric  B apply  Co.  for  all 
time*  To  that  extent,  although  it  is  not  necessary 
for  me  to  determine  it  now,  I  shouM  be  disposed  to 
agree.  I  do  not  suppose  it  was  itj tended  to  say  that 
tbe  Metropohtin  Eleatric  Supply  Co,  shall  never  do 
this,  whatever  happens,  but  the  qualification,  it  any« 
which  is  neceisary  is  :  '^  The  undertaken,  so  long  as 
they  remain  undertakers  in  the  sense  that  they  are 
running  the  undertaking/'  That  qualificatioQ  I  am 
willing  to  accept,  but  it  does  not  heJp  the  defend- 
ants. The  qualification  they  ask  me  to  put  in  is: 
'*  Bhall  not  use  any  of  the  powers  given  to  them  by 
the  Act  for  the  purposes  of  this  undertaking/*  I  find 
it  absolutely  impossible  to  insert  any  such  words  at 
all.  Counsel  put  It  tersely  as  ^^  Shall  not  f/eia  under- 
takers/' I  do  not  know  that  the  use  of  the  Latin 
word  quu  assists  him  much. 

It  is  in  effect  when  ttauilated  at  length  into 
English,  ''aball  not  use  any  of  the  powers  given  to 
them  as  undertakers/'  I  may  say  that  I  see  no 
ground  whale?er  for  so  limiting  the  wor df,  nor  do  I 
feel  juatiiied  in  doing  anything  of  that  sort  Eren 
if  there  were  any  possibility  of  limiting  them  so  as 
to  make  it  not  inconaisteut  with  section  3— as  to 
wbich  I  express  no  opmion— it  would  not  help  the 
defendants  in  tbe  present  case  because  the  circum- 
stances hava  not  arisen;  they  have  not  *' acquired  or 
purchased  th^^  undertaking  of/*  and  so  on.  They  are 
siiuply  themselves  using  their  new  generating  station 
for  the  purpose  of  supplyiog  customers  outside  their 
statutory  area.  I  think  that  counsel  for  tbe  defend- 
ants had  not  the  courage  to  ask  me  to  insert  the 
words  *^  within  the  Administrative  County  of 
London,**  nor  do  I  see  how  it  would  be  possible. 

There  is  a  further   point    to    which  I   adverted 
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during  the  ftrgumeiitt  and  tbat  is  tli&t  th« 
pronao  Imctiadtfttely  foUowiog  these  negative  woTd^ 
63coiIti^ei  &DJ  idea  of  mnj  limitationi  on  the  ate  cf 
tie  powers,  fcr  the  proTiso  ie  *'  where  the  imder- 
takeiB  were  on  the  20th  of  M»f^  168&"— whieh  it 
monthi  before  the  Act  was  paised^''  supplying  or 
under  any  binding  agreement  to  supply  eiitrgy  to  any 
premiies  beyond  the  area  of  supply,  they  m^'gut  con- 
tinue to  do  io  for  flix  mouths^* — or  at  atiy  rate  for  * 
limited  periods  If  this  wai  confined  to  a  general  pro- 
hibition) that  proTiso  is  abaolately  iinneceftiary.  It 
is  quite  plain  that  the  nndertaketi  before  the  pauing 
of  the  Acit  were  not  unng  any  of  tbe  powers  of  the 
Act,  for  there  were  none  to  use ;  and  if  they  were 
supplying  energy  beyond  the  limits  of  supply,  they 
were  doing  it  by  virtue  of  some  righti  or  powers  of 
their  own  as  a  limited  company,  and  not  as  ^*  under- 
takers ''  under  this  Act.  The  proviso  is  abaolately 
inooniistent  with  any  such  Uoiitatioa  as  I  am  asked 
to  tniert,  and  I  find  myself  wholly  unable  to  insert 
it, 

Then^  that  being  the  negative  clause,  one  finds,  as  one 
wonld  expect,  a  correspondiDg  affirmative  clause — 
namely,  section  9,  which  provides :  '*  Subject  to  the 
proTisiouB  of  this  Act  the  uudertakcrs  may  supply 
energy  within  the  area  of  supply, ^^  and  so  od. 

I  do  not  think  there  is  any  other  section  in  this 
partlculsr  Act  to  which  it  is  oeceasary  to  refer,  and  I 
peai  on  to  the  Act  of  1SD8,  It  is  to  be  roujemhered 
that  the  argament  which  I  have  heard  desls  with  each 
area  as  intended  to  be  a  self-suffic^mg  area  in  which 
there  should  be  a  stttutory  company,  generating  its 
own  eleotridty  and  supplying  it  to  iU  customers 
within  its  own  area* 

Tbe  preamble  of  the  Act  of  1898  contains  this 
recital '  *'  And  whereae  the  demand  for  the  supply 
of  electric  current  within  the  areas  supplied  and 
authorized  to  be  supplied  by  the  company  has 
increased,  and  it  iucreaiing  very  rapidly,  and  in 
order  to  enable  the  compatiy  to  meet  this  demand 
the  company  have  found  it  practically  impossible 
to  provide  adequate  station  accommodation  withm 
their  then  said  areas/'  8ee  now  what  Parliament 
Is  told.  The  Legiilature  has  thought  it  proper  to 
bave  a  number  of  small  etectric  domains  complete 
within  themselvea,  and  Parliament  is  told  tbiit  thit 
particular  system  in  the  present  case  will  not  work 
because  the  s apply  and  demand  have  increased  ao 
rapidly  that  their  generating  stations  are  msu  die  Lent 
to  supply  the  needs^  and  for  obvloui  reasons  in 
densely  populated  districts  you  cannot  put  up  a  very 
lari^e  generating  station  or  multiply  generating 
stations  without  the  risk  of  continued  injunctions 
against  nuisance.  They  accordingly  applied  to 
Parliament  to  relax  iti  policy  with  regard  to 
this — because  they  cannot  undertake  to  supply 
their  own  customers  within  their  statutory  areas 
from  generating  stations  within  those  areas— and 
to  allow  them  to  put  tbeif  generatbg  stations  out- 
side those  areas.  Ttiat  b  the  whole  purview  of  the 
■tatute.  To  my  mind  it  u  as  plain  as  poisible, 
''  Whereas  the  company  in  order  to  provide  far  the 
demands  upon  them/'  that  is,  the  demands  referred 
to  in  the  ptevioutf  sentence  from  th^ir  o*vn  cuatomtrs 
within  their  own  areas, ''  have  acquired  a  piece  of  land 
m  the  parishes  of  Wilksden  and  Acton, and  are  engaged 
in  eonatmcting  a  large  electric il  generaticig station  and 
worVs  thereon,  on  which  they  have  expended  and 
are  in  course  of  expending  large  sums  of  money* 
And  whereas  it  will  conduce  to  the  conveniruce  of 
those  who  use  the  electric  current  in  the  said  leveral 
areas  of  supply  of  the  company  that  the  company 
should  be  empowered  to  supply  from  the  said  electrical 
generaiing  ataUtn  and  works  ebctrtc  current  to  their 
distributing   stations    within    the    several    areas    of  j 


supply  hefeinbefore  mentioned  *  and  for  that  purpaii 
to  lay  down,"  &o.   The  whole  thing  on  the  preambls  a 
limited  to  the  convenieaoe   and  the  ben^fil  o!  tbt 
oust  rimers  within  the  statutory  area*,  and  the  wboli 
Act  is  a  mere  enabling  of  the  ct>mpany  to  subititatB  s 
generating  station  outside  for  the  generating  italiio 
within  the  area.    Section  2  is  in  general  lerttis.   1 
express  no  opinion  abo^it  what  may  happen  if  tbe 
Metropolitan  Electric  Supply  Co.  should  e^entuftllf 
deprive  itself  of  or  give  up  its  three  statutory  arei!. 
What  this  section  wilt  mean  then  somebody  nUn  mmf 
construe  when  the  event  happens.     I  pass  it  by  »ith 
the  observation  that  it  i«  simply  an  authority  to  hold 
and   to   use   as    a   station   for   generating  porpofti 
a     certain      piece     of     laud^      and     to     establiih 
and    work    on    that    land    plant    for     generttiDg 
electrical  energy  and  for  other  purposes  incideDtilta 
t^eir  undt^r taking  or  business.       That   does   not  in 
terms  or  by  implication  authorize  the  supply  of  eaj* 
thing  from  that  station,   it    simply  authorjjsis  0ii 
manufacture  and  the   generation  of  power  on  thit 
spot*    I  will  take  the  16th  section  next,  which  enahlfi 
them  to  supply.    It  is  plain  to  my  mind,  and  it  i* 
consistent  with  the  preamble,  that  the  sufi|>!y  ii  mij 
to  tbe  several  areas  or  districts  over  which  the  caoi- 
pany  have  now  powers  of  supply,  or  over  which  tliej- 
may  hf-reafter  havesucli  powers  under  any  special  Ait 
or  provisional  order.    Tne  argument  is  that  the  wcrls 
''  and  elsewhere  wherever  they  may  think  fit  to  ui« 
it  as  a  Umited  oompany,*'  or  words  to  that  effect,  shouli! 
hi  added.      But  it  appears  to  me  to   be   abioiutelf 
impos Bible  that  I  should  do  anything  of  that  sart,  c; 
that  I  should  hold  that  thera  is  an  yt  hi  eg  in  this  Act 
which  impli-^dly  authon?;ed  their  doing  anything  ef 
that  sort  in  contravention  of  the  expresa  provision  of 
section  5  of  the  Act  of  1889,    But  it  do«s  not  step 
there,  because,  if  I  go  back  to  sec^ticns  12  and  13,1 
find    there   is    an    express    saving  :     **  Nothin|   in 
this  Act  contaiued  is  to  be  deemed  to  releafe  the  com- 
pany  from   any  of  the  dotten,    liabilities^     or  ooq- 
dittons.'^     Counsel  for  the  defendants  admiiteitbit 
the  negative  section  was  a  condition  ''  imposed  upoa 
them.  '*    One  is  the  lighting  order  containing  woidi 
exactly  to  the  same  effect,  and  tbe  other  is  anothtr 
Hghtng  order  which  also  contains   words  to  the  bke 
effect*    On  all  these  grouu ds  it  appears  to  me  that  th« 
company  are  acting  in  direct  contravention  of  the  Act 
of   Farhament  in  doing  that  which  they  mm  doit 
proposing  to  do*     I  therefore  propose  to  grant  ae 
mjanction  as  asked.     I  propose  to  suspend   it  for* 
little  time  so  as  not  to  inconveniencs  the  LondoD  and 
North- Western   Bail  way  Co*  by  suddenly  deprivitij 
them  of  an  electric  supp'y* 

Soliators,  IF,  (/.  Qreig  ;  Barlow  d&  B^rhw* 


In  re  Iewin's  SETTLEilENT,  (a,) 
Sdihment—Eqmlahk   tatate   in   rmlLy—Qraht  witkid 
vmrda  of  UmiUiiwn—EdaU  for  life  or  in/cemn^t^ 
AnBignrn^fd  to  trttAltfi* 

J  n  equftablt  e^tatt  of  inheFit&mx  in  re&i  prpperi^  enn- 
fiot  h^  pci3$fd  h^  f/runt  or  aaiffnmmt  withmd  pfoptf 
wurtis  of  UmiMmn^  and  the  intent  km  of  the  fra^hr  <r 
a^^iynor  to  pa49  U,  tvtn  aHhouuh  mamfa^  u  mi 
sti^kkntf  exc^ii  in  tttfo  am^^l)  t^We  the  grami  <ff 
uasit/nrnent  (^  e^pTe^mi  to  he  for  ihi  same  ut&U  as  ihnift^ 
which  oih^  prcperttf  hai  hem  jrualeci   or  amigimt 

(a*)  Reported  by  KevillbTebbutt,  Esq*!  BarruCer- 

at-Law. 
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In  es  Ia win's  Sittlsicint. 


High  Ooubt. 


where  this  laUfT  gnini  or  aitigninent  has  bseu  in  terms 
a^§oliite;  and  (2)  i&htre  the  grant  or  assignment  d 
^e^ruaed  to  hfor  the  whole  estate  which  th^  grantor  has 
in  (A*  property, 

A.  ietjtg  poEHUid  of  an  equity  of  redempti&n  inctriain 
freeholds  and  of  the  right  to  have  other  frteholdt  con- 
vtf^rd  to  him  which  he  had  purchased t  by  pmt^ nuptial 
§eit!emen^  aisifjned  all  these  freeholds  to  trttsteest  without 
using  untf  wt^ds  of  limitation ^  upon  the  uhual  trusts  for 
iah  and  immtmentt  and  to  hold  the  proceeds  for  himself^ 
hiiwifft  and  chiMrent  with  the  usual  provisions* 

Beid,  that  the  trustees  tnly  tot'k  an  estate  for  their 
joint  lives  and  the  lift  of  the  suruivor. 

In  re  Hudson,  12  I,  T.  G92,  foUowtd. 

In  r6  Triogham^  20  Times  L*  It  657,  distinguished* 

By  iodinture  of  poat^nupitEil  settlement  made  the 
20tb  of  November,  IM-k,  between  William  Charles 
Irwin  of  Iho  own  part,  and  Tliomaa  Bouchi-r  Irwin  and 
William  Charki  Parkes,  who,  and  their  executora 
or  admiTjiatratorB,  were  tbeTeiDafter  deaiguated 
'*the  truBteei,"  of  the  other  pBH,  after  reciting  that 
ibe  iaid  W»  C.  Irwin  was  nbsolntt^ly  po&sesaed  ol  and 
©nlilkd  to  the  freehold  here  tilt  amenta  and  prem'aes 
mentioned  in  tbe  tirat  achedule  theret^^  and  aUo  to 
the  houeehold  furoiturf'f  plate,  ^ood^j  ehittelSr  and 
tif^cta  mentioned  in  tbe  eecond  eohedule  thereto, 
**  which  aaid  freehold  property,  houB^hold  furuiture, 
ftnd  effects  he  is  de flitoiis  to  settle  in  manner  bereio- 
After  provided  in  favour  ol  his  wife,  Ellen  Irwiu,  and 
their  present  or  aoy  future  child£<  n/*  W.  G.  Irwin 
did  thereby  '^aaaign  the  said  freeholds  and  house- 
hold effects  unto  the  trustees  to  hold  the  same  or  the 
proceeds  thereof  upon  the  ti  uiti  and  for  the  iti tents 
and  purposes  hereinafter  declared  (that  is  to  laj) 
upon  trust  for  the  said  trustees  to  stand  possessed  of 
And  retain  the  laid  freeholds  and  houaehold  ^^t^cts 
■o  long  as  they  shall  think  desirable,  and  at  their 
absolute  discretion  to  sell  all  or  aoy  part  of  the  ssme  *' 
at  mentioned,  and  to  invest  the  monejs  ari&iug  from 
the  sale  sa  mentioned,  and  during  the  joint  lives  of 
the  settlor  and  Ellen,  his  wife,  to  pay  iho  interest  and 
annual  produce  of  the  aaid  shares  or  trust  moneys  to 
Ellen  Irwin,  without  power  of  anttctpaiiou,  and  for 
hfr  feparate  uae,  end  after  her  death  to  pay  the  same 
to  the  lettlor  for  his  life,  or  until  the  events  men- 
tiontd,  and,  after  the  decease  of  the  survivor  of  the 
aettlor*9  wife  and  bimseU ,  for  their  cbildren  at  twenty- 
cme  and  daughters  at  twenty -one  or  marriage. 

f  he  lettlement  contained  provisions  for  the  appli- 
cation of  the  income  of  expeetaot  shares  of  infants  for 
tb*ir  main  ten  anoe  and  edu  cation,  and  for  the  invest - 
itient  and  accumulation  of  the  aurplus  income.  Aud 
in  cise  of  failure  of  such  childreii  the  trust  funds 
were  to  be  held  for  the  next-of-kin  of  the  settlor. 
The  aettlemtnt  also  contained  the  usual  provision  for 
the  appointment  of  new  trnsteee  in  eaee  "the  said 
trustees  or  trustee ''  died,  or  deuired  to  be  discharged 
or  became  incapable* 

Among  the  freeholds  mentioned  in  the  first  schedule 
to  the  settlement  were  nine  houses  which  were  then 
mortgaged,  and  to  the  eqoity  of  redtmpiion  of  which 
tbe  settlor  wss  entitltd  in  fee  simple,  and  also 
certain  plots  of  laud  which  he  had  contracted  to 
pnrtbaae,  but  which  bad  not  been  conTeyed  to  him ♦ 

There  were  nine  children  of  the  merritige,  3Irs, 
Irwin  died  in  1902,  and  Mr.  Irwin,  the  settlor,  died 
in  September,  19Q3. 

Ontj  of  the  daughters  took  out  this  summons  making 
the  surviving  trustee  of  the  eettlementi  the  executois 
of  Mr.  Irwin's  will,  the  heir *at- law,  and  other  of  tbe 
chOdien,  defendants,  asking  (among  other  things) 
whether,  according  to  the  true  construction  of  the 
iettlement,  the  freehold  hereditaments,  assured  there- 
by to  the  tmttets  thereoft  passed  to  them  for  an  ettate 


ID  fee  sample  or  only  for  an  estate  for  the  joint  lives 
of  the  trustees  and  the  life  of  the  survivor,  or  for  what 
other  estate  or  interest,  and  whether  the  surviving 
trustee  could  sell  tbe  hereditaments  in  fee  fimple  or 
for  what  estate  or  interest* 

J.  M,  Stone,  for  the  plaintiff.  —Tbe  settlor  had  only 
an  f  quit  able  fee  simple  estate  in  the  bouses  mortgaged 
and  in  the  plots  contracted  to  he  purchased*  Thii 
equitable  fee  simple  paaied  to  his  trustees  by  the 
settlement,  and  wss  held  by  them  in  trust  for  the 
children  of  the  mart  lege  in  fee  simple*  It  ia  not 
necessary  to  use  words  of  limitatioo  to  pais  an 
estate  of  inheritance  in  equitable  property*  The 
intention  of  the  settlor  b  to  be  regarded,  and 
if  that  intention  is  appsrent  upon  the  instrument 
fcLat  is  sufficient:  Co.  Litt,,  by  Butler,  fo*  290&, 
note  /i.  xyL;  Gilbert  on  Uaes  and  Trusts  (3rd 
ed),  p.  143;  Bandars  en  Uaes  and  Trusts  (oth 
ed.),  p.  280;  Ha^^es  Conv.  (5th  ed.},  vol*  1,  p. 
91;  Garde  v.  Oarde,  3  Bru,  ^  War,  43d ;  Pu^h  v. 
Drew,  17  W.  R*  9m;  and  In  re  Trinffham.  decided 
quite  lately  by  Joyce,  J,  (20  Times  L,  R.  657). 

He  also  referred  to  Lewin  on  Trusts  (lOth  ed.},  p. 
117;  Elp  bin  I  tone  on  Interpretation  of  Deeds,  r.  10  J, 
p,  276;  JloUidtty  v.  Ovtrton,  15  Beav.  480;  Lucas  v, 
Drandrith,  28  foav.  274  ;  TothumY.  Vtrnotu  2!J  Beav, 
604;  Mtfjhr  v.  Majkt,  11  L.  R.  Ir*  Ch.  5ti2 ; 
Middhion  v*  Barker,  20  L*  T,  *>43,  22  W.  R.  Dig. 
269  ;  Bmrhurg  v.  Ldthfmd,  72  L.  T.  489, 43  W.  R.  Big. 
58;  In  re  Hudson,  72  L*  T.  982;  and  Inte  Whiaton's 
Estate,  42  W.  R*  327,  [1894]  1  Ch*  641, 

Tiflee,  for  the  heir-at-law.— The  earlier  aulhoritiee 
are  no  longer  law.  In  re  Iludsou  is  precisely  in 
point,  and  North,  J.,  decided  there  that  the  trustees 
cnly  took  an  estate  for  life.  That  case  is  a  binding 
authority  upon  the  court*  Oarde  v*  Garde  and  Puf/h 
V.  Drew  were  cases  where  tbe  absence  of  words  of 
limilution  was  supplied  by  a  reference  to  a  previous 
absolute  grant ,  All  the  othe  r  m  odern  authoritie  s  s  how 
that  equiiy  follows  the  law  in  this  matter,  and  that 
an  ^-quilable  estate  in  fee  simple  cannot  be  granted 
without  proper  words  of  limitation. 

Whinnei/,  for  Kathleen  Hitchcock,  one  ol  the 
daughters.— The  intention  of  the  settlor  to  pass  an 
eitate  In  fee  simple  to  his  trustees  is  clear*  Ho  gives 
bis  trustefs  power  to  sell  the  property,  and  he  could 
not  have  intended  them  to  seU  merely  their  own  life 
estates.  He  provides  for  the  death  of  bis  trustees, 
which  shows  that  he  thought  he  had  given  them  an 
estate  lasting  after  their  deaths.  The  cases  cf 
I lo!  It  dag  v*  (hertony  Lucas  v.  Brandrtthf  Tutham  v, 
Vernmi  and  Middkton  Y.  Bark^  do  not  apply  to  the 
present  case,  because  in  those  cases  there  was  an 
express  giit  to  the  trustees  *'  and  their  heirs,"  which 
ahowed  ttiat  the  omiislon  of  words  of  limitation  in  the 
gifts  of  the  beneficial  interests  in  those  cases  was 
mteutional*     I  rely  on  In  rt  l"rin*jham. 

BOCKLlY,  J.— If  there  is  to  be  any  relaxation  of 
the  rule  as  to  the  necessity  of  the  use  of  words  of 
limitation  in  passing  real  estate,  I  think  that  that 
ttlsxation  must  be  made  by  the  Gtjutt  of  Appeal,  and 
not  by  mjself,  I  am  bound  by  the  authorities  to 
decide  in  a  way  in  which,  if  tbe  matter  wtre  rts  iatetjrat 
1  do  not  hesitate  to  s»y  that  I  should  not  decide. 
W.  C*  Irwin,  tbe  settlor,  was  at  the  date  of  the  deed 
of  settlement  of  November,  1884,  entitled  to  oeitata 
lands  for  an  equitable  estate  in  fee  simple  and 
other  lauds  for  a  legal  estate  in  fee  simple*  With 
regard  to  the  former  I  willj  before  considering  the 
contents  of  the  deed  of  settlement,  refer  shortly  to 
tbe  aulioiities  which  have  been  cited  to  me  in  order 
of  date*  In  IlolUdat/  v,  Ovefton  there  were  no  words  of 
limitation    in    tbe  gift  to    the  trustee.      Lucas    v^ 
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Brati^freth  h  in  Ha  eMfn^inl  partiaulars  ft  rapi^titlou  of 
Holt i day  t,  Ot'frfon,  l\ithitm  v,  l^prncn  is  the  iame 
as  tb@  previoui  casei,  fxcej^t  tbat  tbera  w»i  a  gift 
over  in  def&tilt  of  tbere  bem^  ctiildren  or  ieane.  In 
r<  ffAi'tfffJw't  Setthmmtt  wm  decided  by  CMtly,  J., 
perbapi  b&  great  a  tn  aster  of  this  bran  oh  if  tbe  l&w 
as  any  judge  of  recent  times.  There Ibe  aettlor,  Wing 
entitled  to  an  cqiiity  of  redemption^  a^Bured  It  to 
truateei  atid  their  h^im  open  trti<t  for  his  wife  and 
bimielf  for  lite,  and  then  for  their  children,  without 
words  of  limitfttioti*  Cbitty,  J,,  i*yi  :  ^*  If  this  case 
had  to  be  decided  eccording  to  the  doctrine  of  Tegal 
Hmitations  it  is  pUiii  that  f  hesB  ohiLdren  would  oijJy 
take  Ufa  interests  ;  but  the  litnitattoisi  are  in  fact  only 
of  an  equitable  intereat,  au^l  on  this  p'jiut  some  of 
the  older  tfxt  writerp,  fuch  at  Cruiae  atid  Hajeji, 
seem  to  bai^e  be^n  of  opinion  that  eqmfy  rrgftTded 
the  intention  of  the  settlor  in  theie  casesi  and 
did  not  follow  the  law  ;  so  tbat  the  court  had 
Bcme  oonaiderable  latitude  in  the  constr notion  of 
equitable  limitations  tike  the  prpKi  nt ;  but  the  mt  re 
modern  text  writers  seem  to  have  rather  couiu 
round  in  tbiir  opiniot]!,  and  in  El phio stone  en  the 
Interpietation  of  Deeds  it  i«  t tated  :  *  An  equitable 
lintitation  by  way  of  trust  executed  baa  the  tauie  oiu* 
fltrnction  ai  a  legal  limitation.'  In  L'^witi  on  Trusts  it 
ie  laid  down  that  if  an  ffita^e  be  conTejed  by  dei  d  to 
the  use  of  a  trustee  and  bis  heirs  in  trtiit  for  the 
settlor  for  life  with  remainder  in  trust  for  his  children 
simply,  without  the  word  heirs,  the  children  by  analogy 
to  It'gal  limitations  ta¥ean  estate  for  life  only,"  Chitty, 
J>,  tben  comea  to  a  cod  elation  in  accordance  with 
the  rule  laid  down  in  Elpbinstone  on  the  Xciterpreta- 
tion  of  Dee  da  and  approves  of  the  Irish  case  of  Meyler 
v^  MeifleTf  and  of  the  -views  expreased  in  Lucm  y. 
Bmndnth  and  Lswin  onTruata.  He  alao  say  a :  **  Some 
leliance  was  placed  in  the  courie  of  the  argument 
on  the  rf  ovtal  that  the  settlor  was  desirous  of  settling 
ell  bia  frfehcld  aiid  personal  eatate  for  the  benefit  of 
bis  children  I  and  it  was  said  that  this  would  di*- 
tinguieh  the  oaae  from  the  authorities  in  Beavao.  lo 
my  opinion  that  recital  ia  not  auBBcient  to  carry  the 
fee  to  the  children  ;  beaides,  the  settlor,  af ,Fr  having 
io  far  bene itfd  them  by  giving  them  a  life  inttresti 
might  have  intended  the  reversion  in  fee  to  result 
to  himself*'*  That  is  a  passage  which  I  think  will  be- 
come very  material  when  I  come  to  read  the  provisicns 
of  the  deed  before  me* 

Those  four  cases  have  no  expreis  applioalion  to  the 
cue  I  have  to  decidSp  because  in  aU  of  them  there 
were  words  of  limitation  in  the  gift  to  thi 
trniteei.  But  tboBe  fi^ur  caiea  are  relevant  to 
this  extent,  that  C bitty,  J^,  Baid  the  moilera  ruV, 
And  not  the  rule  of  the  older  text  writers,  is  now 
the  rule  that  ought  to  be  applied— that  i«  to  s*y,  this 
court  is  not  at  libeHy  to  regard  tl  e  intention  of  the 
settlor  in  such  caaeaj  ir stead  of  following  the  law. 

In  Dearbtrtf  v,  Lehhford,  L-tchford,  the  aoni 
asaigned  to  Lttohford,  ibe  father,  absolutely  all  bia 
estate  in  the  property  deviied  by  a  certain  will  ; 
no  words  o!  limitation  wtre  ioserted ;  Wright  J., 
held  that  tbe  fee  simple  in  an  equitable  estate 
did  not  pass,  and  said  :  "  It  seems  U)  me  of  great 
importance Eot  to  introduce  any  uncertainty  into  the 
oonstiuatiou  of  conveyances  and  in  at  rumen!  s  of  that 
kind;  and  that  if  any  doctrine  is  established,  no 
^oeption  should  be  allowed  from  it  without  the 
greatest  reluttance." 

The  next  deciaion  is  that  of  iCorth,  J.|  in  In  re 
^  Miidsmu     Tbat  is  a  decision  of  a  judge  of  co-ordiuate 

iuriadiction  with  mjSf^lf,  and  I  think  that  1  ought  to 
ollow  it.  If  tbt^re  is  anything  wroug  in  it,  it  is  for 
the  Court  of  Appeal,  and  not  for  me,  to  determine  the 
contrary.  It  that  case  the  settlor  assf^n^d  bis  share 
fttd  interest  under  a  will  to  two  pirdons  to  hold  to 


them,  tbeir  executors,  admiui^tratcri,  and  as^igos, 
without  words  of  limitation*  It  was  held  that  tbe 
assignees  did  not  take  an  equitable  estate  to  which 
tbe  stttlor  was  entitled  lender  tbe  will  in  fee  stmnlp. 
TLe  learned  ja<^ge  had  oo  donbt,  and  I  may  aay  ili«t 
I  have  no  duubt  in  the  case  befcre  me,  that  the 
aettlor  meaijt  to  pass  an  absolute  int^reit^  but  on  tb* 
face  of  tbe  deed  he  had  not  done  it*  '*AUhoiigb  I 
have  no  doubt/'  said  North,  J,|  **tbat  the  aettlor 
intended  hfs  whole  interest  to  paaa,  I  think  that 
intention  cannot  have  effect,"  and  later  en  ha  s*y* — 
end  this  is  the  dominant  lenttnc^  of  the  judgment— 
^*  If  there  were  any  words  which  showed  that  tbe 
trnalees  were  to  take  all  the  share  and  interest  which 
the  teatator  had  in  the  same  way  as  the  testator  had  i^ 
that  uiTght  be  sufficient;  but  I  cannot  find  inch 
words.' ^  And  ha  got  a  on  to  say  that  all  hough  the 
assignment  was  of  bia  fhare  and  intereit  under  the 
wilJp  those  worrls  wtre  merely  words  of  dei^riptioQ* 

There  is  only  one  other  case  I  need  refer  to,  that  of 
Pnyh  V*  Dreti\  There  leaseholds  were  disposed  of  for 
an  absolute  ioterest  to  A.  and  B.,  and  freeboMa  wera 
disposed  of  upon  the  sftme  trusts  at  were  decl*r«d  coq- 
cerning  tbe  premises  descnb«d  In  the  deed  diapoting 
of  the  leaseholds,  or  as  near  thereto  as  the  diffdrenoe 
of  the  t  states  would  admit*  James,  V.C,  held  that 
the  freeholds  were  dispoaed  of  in  fee  simple^  and 
indicates  in  bis  juelgment  that  he  did  so  upon  the 
ground  that  you  can  by  reference  convey  ffe«holds  for 
an  abjplute  iutt  r^st  without  worda  of  Umitationt 

Now,  the  result  of  thise  decisions,  as  it  appaan  to 
me,  is  tbia  :  An  equitable  estate  iu  fee  simple  may  be 
passed  without  words  of  limit ition,  if  the  aaaurasoe 
ie  made  by  referoLce  t7  other  words  which  show 
that  the  estate  granted  is  to  be  held  for  an  abidute 
interest  and  estate,  as,  for  instance,  that  it  is  to 
b^  held  upon  the  aime  truata  as  leasehold s  which 
have  been  aiSTgned  to  A,  B,,  his  exccetora,  ad  minis- 
tratorp,  and  assigns,  cr  as  near  as  the  rulea  of 
Jaw  and  equHy  wUl  permit.  Toat  will  do.  Or  such 
an  estate  in  fee  simple  may  be  passed  without  worda 
of  limitation  if  words  are  used  which  express  that  tbe 
grantee  is  to  have  all  tbe  estate  and  interest  whiuh 
the  grantor  bad,  Eicept  in  thoie  two  casee  I  am  not 
awAre  of  atiy  decision  tbat  an  equitable  ea*at«  in  im 
aim  pie  can  be  passed  without  words  of  limitation « 

Now  the  relevant  pro»iaiona  in  the  deed  before  me 
are  these ;  [ELis  lor  J  ship  then  read  the  appointment  of 
truatees,  tiie  recital  of  tbe  setllor's  ownerahip  end 
df  sire  to  settle  the  freeholds  and  effects,  the  assign- 
ment, and  the  trust  for  sale,  and  continued  :]  I  do 
not  attach  importance  to  the  use  of  tho  wofd 
*  *  a  ssig  n, '  ^  The  word  a  '  *  grant  * '  or  "  convey  ^ '  or 
**  assure  *'  are  tbe  proper  woids  to  nse,  no  doubt.  But 
anaasignment  to  trustees  and  their  heirs  would  pias 
the  fee  simple*  But  here  we  have  no  words  of  limita- 
tion, and  theie  is  so  far  nothing  to  assist  the  matter 
except  that  tbe  settlor  recites  that  he  ia  absolute; 
pceaesaed  of  the  freeholds,  and  tbat  he  is  desirous  to 
settle  them  in  manner  thereinafter  provided*  What 
he  does,  therefore,  is  to  create  some  estate  or  othef 
in  that  to  which  he  is  equitably  entitled  in  fee,  and  he 
does  it  by  words  which,  by  reason  of  the  abaenos  of 
limitation^  create  only  a  life  inter*  st  iu  the 
truatees.  Then  he  goes  on  with  the  trust  for  sale 
and  conversion,  and  there  are  feubsequently  betjcfiiial 
interestj  created.  Now,  I  agr*e  that  when  jou  read 
the  proviaiona  of  this  deed  you  c*ntot  doubt  that  the 
settlor  thought  tbat  be  bad  sufficiently  paaaed  to  his 
trustti^a  tbe  fee  simple,  and  not  merely  an  istat«  for 
their  jdot  lives  and  the  hie  of  the  aus  vivor.  But  if  be 
haanotpasaid  the  fee,  I  cannot  pass  it  fur  him*  Thare 
are  no  words  of  limitation  in  favour  of  the  trnatcet,  t&d 
their  omisikn  brings  the  case  within  Df&rherf  ^^ 
LdthJ^rd  and  the  t^uthoriiies  upon  which  th^t  d^citfim 
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waa  based.  Tben  are  there  any  referential  worJs 
by  ^hicli  ihe  lettlor  gives  bii  freeholds  upon  the  i&me 
troAtt  aa  aome  other  property  giyen  abaolntely* 
or  bj  which  he  gives  the  interest  la  the  freehold!  for 
bis  whole  f  state  and  intf  ri st  therein  ?  Tiiere  are  not. 
The  settlor  sajs  thai  he  bas  got  an  absolute  interest 
ftnd  is  going  to  settle  it  m  mauaer  thereinafter  pro- 
Tidedt  and  he  aimply  aBsigi^s  tbat  in  which  he  bad  the 
equitable  tm  simpte  to  trustees,  without  words  of 
Hiniratjou,  and  thus  oreatea  onTy  an  estate  for  life. 
In  addition  I  need  OLly  mention  a  very  retient 
deciiloD  of  Joyce,  J,  (In  re  Trtjtghain),  In  tb&t  case 
th«re  were  words  of  liniitatioD  in  the  g'ft  to  the 
trusteeSj  although  none  lu  the  subsequent  trusts,  aLd 
the  decuioD  was  based  on  that  circumstance* 

I  €Ocne,  with  r  egrets  to  the  cod  elusion  tbat  by 
reaaoQ  of  the  absence  of  words  of  limitation  thi  ra 
passed  to  the  trustees  merely  an  eetate  for  the 
lives  ol  the  trustees  and  the  life  of  the  surFivor^lhat 
iti  for  the  livei  of  Thomas  Boucher  Irwin  and  William 
Charles  P«ke9,  and  the  survivor  of  them* 

Bolicltorii  Stoim,  J/orr/Sj  tC  Bii^^e;    jjufcon,  Suns, 
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Chj&n.  Div.     j 
Warriiigtou^  J.  J 

WooDALL  t',  CtirroNt  («,) 

Z,fjtli1ltfrtl  tifid  (tn(ttU*^Cumfnitft  rui^inhiij  with  hi  ml — 
f  i/f(  ion  (if  p  Mrc  Atie  tug  ftt^  smph — J'ww  n  tu  nj  in  it  vtA  i — 
li  u  U  atja  r>i  $t  jx  i^m  t « itkf . 

Lanth  i:;tre  demiS'^d  to  W*  /or  mnHy-nint  tftan  at  a 
ymirty  rriJt,  uith  un  oj^wn  tn  fatujur  of  W,^  his  hmn 
or  OHigm,  o/  iturchming  tht  /m  simpie  thereof  at  antj 
time  dutinff  the  term*  Othtr  htnda  imrt  similar  I  g 
demued  to  H^.  with  a  similar  Cr^J^foft  in  famur  of  W,^ 
ht4  tmcutorB,  udminihtrators^  and  amgns^ 

Ihht^  that  whethtr  the  opt  ions  wtrt  or  iwre  not 
cov^nani*  rimning  with  the  lund,  thetf  crmttd  an  inierest 
in  lund^  which  i titer ett  did  not  at  the  time  of  it^  traittoji 
neceiianVy  vc&t  wtthin  the  limits  allowtd  bt/  tht  rule 
against  perpetuities,  and  comtqutnUy  were  vi^id  The 
dicU  I A  Mailer  v.  TrafTord.  i9  W,  IL  132,  [19gi] 
1  Ck  54,  TiMing  to  eoveuant^  for  [i&rpettial  Teneimitt 
distinguished* 

By  an  indent ur*^  dated  the  6th  of  July,  1867,  lands 
were  drmt^ed  by  8>  to  W.,  Ms  ex^icutorf,  admini^- 
tratCits,  and  &s»igLB^  for  ninety -nine  years  at  the 
yearly  rent  cf  £H-,  subject  to  the  proviso  that  W*, 
"  hia  heirs  or  assigns,*'  ariould  have  an  option  of  pur- 
chasing the  fee  iimple  of  the  lat^ds  at  any  time 
during  the  term. 

By  an  indenture  dated  the  Hth  ol  July.  1869,  other 
laiidi  were  demised  hy  6.  to  W,,  his  frxecutors, 
AdmiDi^trators,  and  aisigns,  for  niLety-nine  ytars  at 
the  yearly  rent  of  £112  Is*,  Bubject  to  the  proviso  that 
W„  ''hii  executors,  administrators,  and  astigns,'' 
ahouli  have  the  option  of  purchasing  the  lee  ei tuple 
ol  tbe  lands  at  any  time  during  the  term, 

Tbe  lands  c  -mpriied  irj  both  leases  wets  now  vtsted 
in  the  plaintiff,  who  claimed  th^t,  as  assignee  of  the 
tenna,  be  was  entitled  to  the  benefit  of  both  options, 
Babject  to  these  le&ses  and  opiious,  the  revetBti>D  in 
fee  of  the  lauds  was  vested  tu  the  defendants  &% 
trustees  of  a  settlement,  dattd  the  3cd  of  June,  18^0, 
upon  trusts  still  subsisting* 

Thi«  pli^iuti^  gave  natiqe  io  the  defeudanta  ol  bis 
intention  to  purchase  the  fee.  The  defendants  refused 
to  sell    on   tbe  ground    tbat   the   opttoiia   In   b:»th 

(rj,)  Exported  by  Pebcy  H*  Winfield,  Esq., 
Barrio  ter-a  t-  La  w* 


JeaBes  infringed  the  rule  against  perpetuities,  and  that 
the  first  option  was  given  to  W.,  bis  heirs  and  aiBignVt 
and  was  not  annf;ied  to  the  lease.  The  plaint  i^ 
claimed  a  declaration  that  the  options  were  valid  and 
aubaistingf  and  specido  p^tformaQce,  or,  in  the 
•llernative,  damages* 

Cave,  K.Ci  mud  Matigoldt  for  the  plaiatiff* 

EowdiHt  E.Cf  and  Bmumonif  for  the  defendant, 

WAlnn^OToif,  J.,  staled  the  facts,  and  gave  judgment 
t':»  the  f  ulio wing  effect :  The  rule  against  perpetuiues 
6xei  a  limit  ol  time,  nr>w  accepted  as  a  life  or  livea  in 
being  and  twenty-one  yeais  afterwards,  within  which 
every  executory  lirnttation,  not  being  a  liujitstion 
lubject  to  an  estate  tail,  must  necessarily  vest,  if  it 
ve&ts  at  ell  I  on  pal  a  of  being  otherwise  void.  Does 
this  cptiou  amount  to  an  executory  lim^titiou  within 
the  mi  auing  of  that  rule  ? 

The  provLBion  iu  the  lesse  by  which  tbe  option  is 
granted  amounts  to  an  agreement  or  covenant  on  the 
part  of  the  then  owner  to  grant  the  f^e  si  tuple  to 
another  person  at  a  period  of  time  whict  undoubtedly 
may  infringe  the  rule  against  perpetuities^  If  the 
grant  creates  au  iatereal  in  land«  it  ser  ms  to  me  tbat 
the  effect  of  it  is  to  render  it  something  more  than  a 
mere  covenant,  and  to  crfate  an  iuterett  in  land 
which  does  not  ve^t  at  the  moment  at  which  it  is 
granted,  but  requires  lor  its  vaatiag  the  happening  of 
another  event— namely,  the  exercise  of  the  option  and 
the  payment  of  the  purchase* money,  which  event 
may  happen  b?yond  the  limit.  For  the  moment  I  eba]l 
not  deal  with  any  question  a«  to  whether  that  provision 
run^  with  tbe  land  or  not.  Taking  tbat  provision  by 
itself,  it  is  impossible  to  av^id  the  conclusion  that  it 
does  create  an  estate  or  io  teres  t  in  land,  and,  if  it 
doef ,  it  is  one  which  is  obnoxious  to  the  rule  against 
perpetuity,  on  the  authority  of  London  and  8outh~ 
Westirn  Railway  Co,  v.  Oomm,  30  W.  R.  321,  620,  20 
Cb.  J>.  652  In  tbat  ease,  the  company  conveyed  land  to 
Powell  in  fee  simple,  and  tbe  deed  contained  a  coven- 
ant that  Powell,  his  heirs  or  assigni,  would  at  any  time 
tht  re  af  terpen  six  months*  notice  and  the  receipt  of  £  100, 
re-convey  tbe  land  to  the  company.  Gomparirg  that 
covenant  with  Ihe  present  one,  they  are  f  jr  all 
pr^totical  purposts  ideDtic*iJ.  In  that  case  the  de- 
fendant was  not  tbe  covenantor,  nor  direoily  bound 
by  the  covenant.  He  was  tbe  then  owner  ol  the  land, 
but,  notwithstanding  that  laot,  he  was  said  to  have 
bought  with  notice  of  the  covenant  Kay,  Ji,  dead 0 4 
tbat  the  defendant  was  bound  by  the  covenant  in 
equity,  and  that  it  did  not  create  an  interest  in  land, 
and  that  the  case  was  therefore  one  of  contract.  It  is 
plaiu  that  if  Kay,  J.,  had  thought  he  was  dealiug, 
not  with  a  mere  case  of  contract,  but  with  a  case  where 
Ihe  effect  ol  the  cot. t' act  was  to  create  an  estate  or 
interest  in  Und,  his  decision  would  have  be  n  tbe 
other  way.  The  Court  of  Appeal  took  a  different  line 
from  Kay,  J.  All  the  judges  in  that  court  held 
that  the  delendsnt  was  not  hound  by  the  contract 
in  question— not  at  Uw,  beciase  tbe  coveuant  could 
not  run  with  the  land  ;  and  not  in  equity,  because  it 
was  negative,  and  therelore  not  falling  within  the 
pt  inciple  ol  Tulk  v.  Mosjrftay,  2  Ph,  774,  Tbat  might 
have  been  an  *ni  of  the  case,  but  the  court,  and 
especially  Jeisel,  M,R,  thought  it  right  tL>  deal 
^itb  tbe  question  whether,  assuming  that  this 
covenant  was  binding  on  tbe  defendant,  it  did  or  did 
not  cteate  an  interest  in  land,  and  was  therefore 
t'bnfxioua  to  the  rule  against  ptrpetuities.  They 
concluded  that  it  did  create  an  iuterest  in  land* 
There  is  a  remarkable  interlocutory  observatiou  of 
tbe  Master  of  the  Rolls  whi-ib  shows  pUinly  how  bit 
mind  worked  in  arrivirjg  at  the  conclusion  (20  Ch-  D-, 
at    p,    579):     **Whflt   is    the   distncti&n    between 
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Ill  it  case  and  n  coDditional  limitation  lb  at,  if  A.  B. 
pt;s  £100  at  any  Hme,  the  eitate  ^halt  west  la  bim  ?  '' 
That  qafsdon  was  not  atuweted.  Havipg  that 
b^foie  him,  he  puti  tbe  point  in  thia  wa^  at  p.  580 : 
"Iff  then,  the  rule  as  to  remoter  eta  applies  to  » 
O0T«P&tit  of  thia  nature,  tb^s  coTenatit  clEarl?  is  bad 
ftt  extending  be  JO  nd  the  period  allowtd  by  the  rule. 
Whether  the  rule  applies  or  not,  df^petidB  upon 
thia,  as  it  appears  to  me,  does  or  do* a  not  the 
oovcnant  give  an  intereat  in  land  r  If  it  ia  a 
bwe  or  mere  persDoal  oontract  it  if,  of  course,  not 
obncx'ous  to  the  rule,  hut  in  that  case  it  ia 
impossible  to  fee  how^  the  present  appellant  can  be 
bound*  He  did  not  enter  into  a  contract,  but  is  only 
m  puichaaer  from  Powell^  who  did.  If  it  ia  a  mere 
pewnal  contract,  it  cannot  be  enforced  agaiuat  the 
fttaignee.  Therefore  the  comfanj  must  ad  ait  that  it 
somehow  binda  the  land*  But  if  it  binds  the  land,  it 
creates  an  €  qui  table  interest  in  the  Ittid.  The  ngbt 
to  c&]l  for  ft  oonTeyacoe  of  the  land  is  an  f quUable 
intercit  or  equitable  e«tate«  In  the  ordinaiy  OAveof 
aoontrictfor  piirchaae  there  is  no  doubt  about  thi«, 
and  an  optidb  for  le-pUTchaj^e  is  not  different 
in  its  nature.  A  person  exercisio^  the  option  has 
to  do  two  things.  Ho  has  to  jtive  notice  of  bis  tnten- 
to  purchase  and  to  pay  the  pu '-chase- money  ;  bnt  ao 
far  as  tlie  man  who  is  liable  to  convey  is  concerned, 
hii  estate  or  interett  is  taken  a  ▼ay  frum  him  without 
his  consent,  and  tha  right  to  tale  it  away  being 
Tested  in  another,  the  covenant  giving  the  option  must 
give  that  other  an  interest  in  land,'*  He  fur>h<^r 
ceciif d  that  the  rule  against  perpetuitiei  applied  to 
the  iiittrest  sa  created.  The  othtr  Lords  Justices  took 
the  same  view. 

The  cnly  pofsible  ground  on  wbich  the  pUintiff 
can  f scape  from  the  dedaion  m  Qimm'i  ca*e  ia  tb»t 
thii  covenant  on^ht  to  be  treated  as  an  exception 
to  the  rnle  agamat  perpetuities.  The  plaintiffi 
aoBleiiticm  is  that  in  leases,  oovecanta  to  renew 
«Dd  even  to  renew  in  perpetuity  are  held 
valid,  although  the  interest  which  they  create 
may  be  one  which  aiisfa  out&ide  the  limits  of 
the  ru!c  agaicat  perpetoitiea ;  that  Ifais  covenant, 
although  it  is  a  co¥6nant  to  convey  the  fee  Bimple, 
is  for  all  practical  |.nrpoaei  nothing  mor«  than 
a  oov«iant  for  perpetual  resflfwal*  Covenants  to 
rf  new  are  undoubtedly  valid.  Are  I  hey  an  exception 
to  the  general  rule,  and  u  there  some  ground  on  which 
that  e:Kception  ia  fonnded  which  would  apply  to  the 
pr**ent  case?  There  ia  admittedly  no  authority  on 
that  point.  The  anthDrity  which  has  be»n  mo«t  rdiad 
on  in  order  to  induce  me  to  tay  that  the  validity  of 
those  covenants  depends  on  a  ground  applicable  to 
the  preaent  case  ia  the  case  of  MuJUr  v.  Tmfvrd,  49 
W.  K.  132,  [1901]  1  Ch,  ^-not  the  deei*ion, 
became  tbe  dedsion  in  that  case  wan  against  the 
p'ainti^  set  km  g  to  enforge  the  covenant— but  the  dkttA 
of  Far  well,  J.,  in  dealing  with  one  part  of  the  cise. 
Tttm^dkia  amount  to  this^  that  the  covenant  to  renew 
mna  with  the  land^  and,  that  that  bting  so^  tbe  doctrine 
of  [lerpetuities  has  no  application  to  ir.  I  will  asmme 
for  the  preaent  purpoae  (although  I  do  not  wi$h  t  j 
decide  it,  because  further  questions  m^y  arise  upon 
wMoh  I  prefer  to  nperve  my  opinion)  that  this 
ecmxkant,  b^ing  oonlaiBcd  ia  al^ue,  does  ran  with  the 
la&dt  aa  Wing  a  covenant  toncbing  and  conoemi^g  the 
tilag  demised.  Evtn  then  I  do  not  see  why  that  fact 
takes  it  out  of  the  miscliiief  that  it  infringes  the  rule 
against  perp^tnitiat.  I  aliould  have  thought,  on  tbe 
oontiwy,  that  it  was  just  tliat  fact  which  did  create 
as  tntetMt  in  land  ;  that,  if  it  was  a  mere  personal  and 
oollatenlooveoant.  it  might  well  bave  tseen  a^^gued  that 
it  had  no  eadi  effect ;  ani  it  will  tie  iiotided  that  for 
the  poiposas  of  his  JudgmeEt  in  Oomm^»  ni*f,  the 
lisilBr  oi  the  M^iUm  aiiuJiifd  for  the  purpose  cl  his 


decision  on  that  part  of  it  that  the  covenant  bound 
the  defendant^that  is  to  lay,  that  it  did  eather  tun 
with  the  land,  or  that  the  ^eftndant  was  is  inch  a 
position  that,  having  notice  of  it,  Le  was  bonnd  bj 
it.  Now  Pamen,  J.,  was  dealing  in  the  passage 
which  have  been  dtcd  to  me  only  with  a  covenant  to 
lenew  (I  think  that  fs  important  to  bear  in  mil d)^ 
that  Is  t3  Bay«  with  a  covenant  which  was  Ffcogm£i>4 
as  being  one  of  the  exceptions  to  tbe  general  j  ule.  He 
says  ( [1601]  I  Ck,  at  p.  61),  ■'  I  will  assume  that  thiA 
is  a  covenant  for  renewal  rucnii^g  with  the  land ;  it  Is 
tb#nj  in  mj  opinion^  free  from  any  taint  of  perpetuity, 
because  it  is  atnexed  1o  tbe  land.'*  Then  he  goes  oo 
to  say,  •*  It  must  b'nd  the  land  from  ita  incseptioa. 
because  it  would  otherwise  be  an  executory  inter*  it 
in  land  arising  in  fidun^  and  thf refore  obnoxions  to 
the  mle  against  perFetuityp""  When  he  says  *'  It 
must/'  I  suppose  he  means  that  it  must  be  a  condition 
of  itsenforceabiiity  that  it  aball  bind  the  land  from  ilt 
inception.  Then  be  says  :  "  Perpetuity  has  no  appli- 
cati  n  to  oovecanta  which  run  with  the  land*  bfuauie 
they  are  so  annexed  to  the  land  as  to  create  sometbiug 
in  the  nature  of  an  interest  in  the  land.  As  betiref  n 
leasee  and  lessor,  tbt  refore,  the  lessee  accept*  and  tbe 
lessor  grants  sometbing  which  is  more  or  lesa,  accord* 
ing  to  the  point  of  view  from  which  you  look  at  it, 
than  the  actual  term  or  inter«  at  granted*  It  is  a  term 
subject  to  aomething  and  with  the  benefit  of  some- 
thing'. It  is  a  reveriiion  subject  to  something  and 
with  the  beotfit  of  something,  and  those  two  some- 
things are  annexed  to  and  form  part  of  the  land  from 
the  beginning  of  the  term  in  aueh  a  ^me  that  the 
doctrine  of  perpetuity  has  no  application.'*  I  think 
he  means  that,  in  the  case  before  him,  the  Interest 
created  is  so  aniiexed  to  tbe  land  that  It  Teat«  in  the 
leseee  in  the  ^nt  instance* 

I  think  it  it  impossible  to  apply  that  to  the  present 
case,  I  think  I  must  trea^.  covenanti  to  renew 
IB  exceptions  to  the  general  rule— txoeplioiie  tor 
which  it  is  very  difBcuh  to  find  a  logical  jnttifioalioo, 
but  which  have  b^sen  probably  recognised,  because 
they  were  in  exi*t  nee  long  before  the  rule  had  been 
developed.  I  must  bold,  therefore,  that  there  is 
nothing,  in  the  attempts  which  have  been  made  to 
Icgically  Justify  t tat  exception,  that  would  bind  me 
to  apply  it  iu  the  preaent  caie,  even  on  the  assump- 
tion that  the  covenant  runs  with  tbe  land.  It  appean 
to  me  that  it  is  tbe  v*ry  fact  that  the  covenant  runs 
with  tbe  land  which  makes  it  an  interest  in  land«  and 
an  iutereet  which  is  not  vested  in  the  leaeees  at  tbe 
moment  of  tbe  lease,  but  one  which  oomea  wM 
existence  only  on  the  happening  of  a  future  event— 
i^amely,  tbe  ex  erase  of  the  option  and  the  payment 
of  the  puichase-mcney^ 

I  most  make  a  declaration  that  the  two  options  to 
purchaae  are  not  valid  and  snbais^og.  Tiien,  with 
that  dedaratioa,  if  the  plaintiff  deiirea  it,  the  action 
will  have  to  g^  to  trial  on  the  question  whet^ec  the 
defendants  are  liable  in  damages  or  not. 

With  regard  to  Mr.  Cave's  contention  that  he  u 
suing  on  tlie  contract,  and  that  the  rule  against 
perpetuities  ia  not  pttt  of  the  law  of  oontfact, 
I  had  better  say  that  I  agree  with  Urn  to  thii 
extent,  that  it  niiy  l>e  (again  I  do  not  expnsi 
any  detnite  opinion  about  it)  tbat  he  caa  toe  iba 
defendant  on  contract  iu  tbe  aense  of  teo^veosg 
damages,  bnt  I  am  d^dedly  of  opinioii  lliel  be 
cannot  enforoa  speoifiiS  performance. 

Solicitors    for    tlie 
Solioiton  ix  tlie 


fV«siaa,    S 


plaintiff,    Jfoi0» 
detadant,  Ha^^vto  ^  Ow 
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(liOrd  AU^*t>ne»  L.C.Jm  and  [     July  8,  15>  1904* 
Kenae  1  y  and  Ph^  U  imore ,  J  J. )  J 

SyKES  V,   BARRACLOUaH.  (a,) 

Coal  mines — OhedewtHiher—Ads  of  inUr/ertnce  with 
workmen— Ikm^val^  Coal  Minei  lUgulutma  Jcf,  18 ST 
(oO  it  51  Vidi.  c.  6ft),  ff.  1^,  Mah-Hciiom  3,  4. 

5y  #afe-«fdtOM  3  of  iectlon  13  o/  the  Coal  Mtnu 
Mtguloiion  ^d,  1887^  ii  is  providetl  that  a  chrckfffeitfher 
shaU  not  h^  authorised  in  any  way  ^J  impfide  or  interrupt 
the  working  of  the  mine,  or  to  itterfere  with  the  weiijh- 
ifif^t  or  with  any  of  the  wtyrkmen  or  with  the  Tminage' 
meni  of  the  fmne^  hut  $hiiU  he  authorized  onli/  ttt  take 
ittch  ac^fmnt  or  dtttrmine  the  deduct iom  as  promded  hy  the 
AcL  Bub^stttion  4  provider  that  if  the  owner ^  agent,  or 
manager  of  the  mine  desires  the  remoual  of  a  ched^imitjher 
on  the  ground  thai  the  checkiueigher  has  impeded  or 
interrnpied  the  working  of  the  mintf  or  inttrfered  with 
the  weighing  or  any  of  the  workTnen,  or  with  the  murmge- 
ment  of  the  mine^  or  has,  at  the  mine,  to  the  detriment  of 
the  owner^  agent ,  or  manager  done  anything  htyond 
taking  sueh  actounty  determining  §uch  dtid actions^  or 
giving  such  inforaiatimi  a 9  aforeaaid,  he  mfty  complain 
to  a  court  of  summary  jftrisdict ion,  w/io,  if  of  opinion 
thttt  the  owner,  agents  or  manager  ehowi  sufficient  pTimii 
f*oieyrotini/i/r  the  removal  of  the  cheekweigher,  shall 
call  on  the  checktmigher  to  shout  cause  against  his  removah 

Meld,  ih(]A  the  expression  **  interfere  with  any  of  the 
uforkinen  **  in  thme  sub- sections  was  not  limited  to  itder" 
ference  by  a  check umgher  virtu ta  officii,  twr  to  aats  of 
interference  on  the  mine  premises  only^ 

Caw  stated  by  jmtic^i  of  the  We«t:  Rliing  of 
Yorlihife* 

A  complain t  wm  pteferrod  by  tbe  respoudent,  who 
WIS  the  certlEed  mmager  of  tba  Aokton  Hdl  ColUery, 
leather itoue,  &Dd  of  ^  cert^ia  mme*  the  Su ketone 
pi^.  of  thAi  colliery  J  under  amotion  13  of  tbe  Coal 
Mines  HegolAtJoa  Act,  1S87,  Rgainat  tbe  appellant, 
who  wai  the  obeokvreigber,  on  bdhalf  of  tha  persona 
employed  at  the  mine,  that  tbe  appellant  did.  on  the 
13th,  14th>  1901,  20tb,  and  21  at  of  No7«mber,  1903, 
unlawfully  impede  and  interrupt  the  working  of  the 
mine,  and  did  uu  law  fully  interfere  with  certain  of  the 
workiaeo  employed  at  the  mine,  and  did  uuliwf  idly 
interfere  with  the  management  of  the  mine* 

The  juiticet  were  of  opinioo  that  the  respondent 
bad  ihowu  suffijient  primd  fade  ground  for  the 
femoral  of  the  appellant  at  oh eck weigher,  and  the 
Appellant  wi»i  duly  summoned  to  appear  to  show  cause 
«g«inst  bii  removal. 

The  material  faots  found  by  the  justloes  on  the 
heiriDg  of  the  tase  were  at  follow:  lu  addition  to 
being  the  oheok weigher  of  tbe  mine,  tbe  appeMdnt 
w&i  ako  president  of  tbe  laoal  bianch  of  the  niiueri' 
ftiaociation,  and  on  the  19  th  of  NoTember,  1003, 
be  presided  over  a  meeting  of  tbe  men  which  hai  been 
called  to  oonatder  the  question  of  workiug  on  play 
daya.  Play  days  were  daya  on  which  the  pita  were 
not  working  for  pultinfi^  coal,  and  tbe  only  work  doue 
on  ihoae  daye  waa  work  necesaarF  for  the  aafety  of 
tbe  pit  roada,  workingB,  roorr ,  and  ventiLdtion«  On  a 
play  day,  therefore,  the  appelJant  had  no  budnesa  at 
tbe  piL  Four  men  h^d  been  pr^vioualy  stopped  by 
tb«  retpondent  for  refusing  to  work  on  a  play  day  for 
the  opening  of  aome  bljcked  ventiUtion.  and  t^iia 
[meeting  had  been  called  to  conaider  the  matter.  The 
appellant  told  the  four  men  whoae  checks  had  bi^en 
stopped  not  to  go  and  aee  the  Teipi>ndeut,  but  to  be  at 
m  pit-gate  meeting  not  later  than  4.30,  and  he  would 
•ee  there  were  others  tn  atop  the  men  from  going  to 

(a.)  Eefiorted  by  Erskiitb  Reid,  Eaq,,  Bairiater- 

nt-I^aw,  ^ 


work,  and  they  would  then  bar  a  a  meating  at  5,30* 
There  was  accordingly  a  pit  meeting  tbe  next  morn^ 
ing>  The  appeUaTit  sp:>k&,  and  aaid  the  men  were  not 
to  go  into  the  pit,  and  he  aaked  for  a  motion  to  atop 
play  day  working  either  by  fair  or  foul  means*  A 
pit^gate  meeting  ia  a  meeting  at  the  entrance  to 
the  oolliery  yard  ai  the  men  are  going  to  work, 
Tbe  appellant  told  tbe  men  also  that  they  were 
not  to  work  on  play  day  a  in  future.  Several 
mtn  called  aa  witneaaei  went  on  the  20th  to 
work,  but  did  not  go  to  work,  as  they  were  told 
not  to  do  so.  The  appF^llant  alao  told  the  tn  m  at  this 
meeting  to  go  hick  and  come  in  their  holiiay  olothei 
next  morning  and  watch  those  who  went  to  work. 
The  juaticea  also  found  that  on  the  2Ut,  whioh  was  a 
play  day,  and  a  day  on  which  tbe  appellant  had  no 
bueinesa  at  the  pit,  men  had  been  interfered  with  by 
bim  and  bad  gone  to  tbe  coUiery  intending  to  work» 
but  had  been  turned  back. 

On  behalf  of  the  appellant  it  wai  contended  before 
the  magistrates  that  section  13  of  tbe  Act  apeoially 
referred  to  what  a  check  weigh  man  might  do  in  the 
dia charge  of  bia  funetiona.  He  might  not  take 
advAt]tige  of  bb  position  to  teflict  injury  npan  bia 
employers*  but  tb%  statute  did  not  iaterfere  with  bU 
freedom  of  action  when  not  discharglrg  bis  ordinary 
fuDctiona  unless  he  did  uolawful  acts.  If  in  bis 
eapacity  as  president  of  tbe  branch,  and  not  while 
act'ng  as  check  veigher,  the  appellant  biniply  advlied 
the  men  not  to  go  down,  there  was  no  offence. 

On  the  part  of  tbe  respondeat  it  wae  contended 
that  a  check  weigh  mau  w^a  in  no  sense  in  the  service 
of  the  colliery  cocopany*  They  had  no  voice  in  the 
appointmeat,  and  so  long  ai  he  keot  to  the  Act  they 
h%d  no  po  ^er  to  remove  him.  Tttis  made  it  all  tbe 
moreneceaaary  thit  such  a  peraon  should  b^  oareful 
nottie^eoeedbisdutLef.  The  ofFe  ace  co  n  s  tUu  ted  by 
the  t3tb  section  of  the  Act  need  not  necessarily  take 
place  on  tbe  mine  pre  mi  a  ds,  hut  m^ght  be  comcnitted 
at  any  time  and  at  any  place. 

Tbe  jufltices  found  that  on  the  I9tb,  20th,  atid  21at 
of  November  the  appellant  bad  unlawfully  interfered 
^tb  certain  of  tbe  workmen  employed  at  Ackton 
HaH  Colliery,  and  they  ordered  the  appalUnt  to  he 
removed  as  check  weigher. 

Tbe  question  for  tbe  opinion  of  the  court  was 
whether  there  was  any  evidence  to  lupport  the 
finding  of  the  justices* 

Aiherleg  Jones,  K.O*,  and  */,  0.  Andrews f  for  the 
appellant. 

Bairstow,  for  the  respondents 

Cur.  adv.  vuli. 

July  15.— Lord  Alveestone  L  OJ**  said  that  he 
hai  read  the  judgments  about  to  be  delivered  by 
Kennedy  and  Phdlimore,  JJ.,  and  that  he  had 
nothing  to  add  to  them. 

KENffiDY,  J.,  read  tbe  following  judgment : 
Whilst  I  concur  in  the  conclusion  at  which  my 
lord  and  my  brother  Pbillimore  have  arrived,  I  wieb 
to  atate  abortly  the  reasons  for  my  own  judgment  aa 
the  matter  to  be  decided  ts  one  of  general  importance. 
The  magistrates  have  found  as  a  fact  that  on  three 
out  of  the  five  day  a  alleged  the  appellant,  being  at 
tbe  time  a  cbeok weigher,  did  onlawfuUy  interfere 
with  the  workmen,  and  upon  thi*  grouad,  under  the 
provisions  of  tbe  Caal  Mines  Regulation  Act^  1887, 
s,  13*  sub- sections  3,  4^  and  5,  they  made  a  summiry 
order  for  bis  removal  from  tbe  office  of  check  weigher* 
We  were  invited  to  reverse  this  decition,  upon  the 
ground  that  there  was  no  evidenee  upon  which  tbe 
magistrates  could  hold  that  there  had  been  inter* 
ference  on  tbe  part  of  the  appeUaut.  ^'  Interference 
with  workmen*^  ia  under  these  sections  a  specified 


legal  ground  of  removal,  And  wa  can  Tev&tm  th%t 
ded^on  only  if  there  w^b  not  ia  point  of  law  Any 
©Tidence  to  justify  the  magia trite*'  fiadiag  of  fact. 
[Hts  lordship  read  the  fiidingi  of  faot  let  out  hy  thi 
magUtratei  la  the  Hpecial  ois^i,  and  oontmuiug  aaid  i] 
After  careful  con  si  ie  ration,  I  cannot  lay  that  what 
they  have  found  af  t iking  pX^^e  on  the  20th  ani  2 lit 
of  November  were  matters  wbbh  in  point    of  law 
could  not  oonfttitute  an  interference  with  the  work- 
men within  the  proper   meaning  of  the  itatate*     It 
wat  nrged  that  it  could  not  be  io  rogarded  on  two 
grounds-^flrstp  that  the  iiit«ff*?renoe  intended  to  be 
forbidden    meant    only    ioterference  by   the  check- 
weigher  virtute  officii,  of  conduct  in  the  apparent  or 
professed  exorciaG   of  the  check  weigher*a  po^rfirs  aa 
a  nob,  and  that  the  aob  fouud  against  the   appellant 
were  not  acti  done  by  him,  or  professed  to  be  done  by 
him,   as  check  weigher;    but    acts   which  he   did  af 
pretident  of  a  local  miners'  federal iou.     Now  I  desire 
to  say  that  I  should  not  be  prepared  to  justify   an 
order  of  the   migist  rates  removiag  a  check  weigher 
merely  beranse  he  was  an  official  of  a  min^ri^  a^ttoct- 
atioui  or  because,  as  a  private  individii%1i  a  check- 
weigher   took    some    part    in    the   legitimate   work 
of  a  mintrs'   associaUoi],    or    on    the    ground    that 
be  WAS  present   or  Bpoke  or  presided  at   meetings 
assembled  to  consider  matters  a^iacting  the  interests  or 
actions  of  miners.     It  wai  quite  true  that  such  action 
might  be  intended  to  influencp,  and  mighty  in  f*c^^, 
itjfiuqnce,  the  conduct  ol  the  workmen  at  a  mine  :  but 
I  should  not  be  prepared  to    hol'i,  nor   must  I  ba 
understood  ai    holding  here,  that   such  ad  ion  wai 
necessarily  inter fereoce  within   the  mEaning  of  thU 
section.    1  do  not  b&lieve  that  that  was  the  piirposa 
of  the  enactment  in  question;  but  I  am  tquaJly  c^m- 
Yinoid  that  the  mere  fact  that  the  check  weigher  wai 
alio  an  oftid^l  ol  a  local  miuf  rs'  aiaDciatiin,  and  that 
the  acts  charged  were  acts  done  when  purporting  to 
act  &6  such  cffiJal,  and  not  as  check  weigher,   doai 
not  nc cesaarily  constitute  an  answer  to  the  charges 
made*    As  to  what  condnct  amour  ts  to  interfereni© 
which  nnder  the  terms  of  the  statute  would  c  institute 
a  ground  for  the  removal  of  a  cheekwt^igher,  it  seem 9 
to  me  that  that  question  mu^t  in  each  case  turn  upon 
the    pa''ticul4r    circura stances    and    the    acta    done. 
interference  is  not  a  word  of  art,  and  it  if  not  a  word 
capable  of  precise  definition,  but  there  is  nothing  in 
the  eection  which  lfmit«  the  interferece » to  act«of  the 
check  wnigher  done  in  conn  action  with  his  duties  in 
that  offiue,  nor  i^  there— aud  I  am  now  dealing  with 
the  second  contention  on  behsU  of  the  appeUant  — 
anjtbiug  which  limits  the  locality   where  the  inter- 
ference con  Id  take  p'acp. 

With  regard  to  the  loodity  of  tbd  acts  and  to  the 
futther  contenliou  for  the  appellant  that  the  section 
does,  it  it  is  properly  construed^  limit  the  objectionable 
interference  to  interftrence  within  the  gates,  or,  to 
use  the  pbraie  which  appears  in  a  later  part  of  the 
section^  ti  interferdnoe  *'  at  the  miiie/*  I  do  not 
agree  with  this  vitw  as  a  matter  of  eonstracliont  The 
very  fact  that  the  section  lattr  on  did  limit  the  offence 
of  acting  to  the  detriment  of  the  owne^  agent,  or 
manager  to  acts  done  **  at  the  mine/*  and  that  the 
former  sub  ^section  contained  no  such  words,  was 
strongly  ag^inat  implying  such  a  limitation  in  the 
former  case.  Nor  would  it  be  a  retainable  construc- 
tion to  hold  that  such  a  limitation  was  imp-ieed, 
because  a  safeguard  againtt  Ihe  abuse  of  the  check- 
weigher's  influence  or  power  with  the  workmen  was, 
it  ieems  to  me,  quite  as  reasonably  neceisary  wi^h 
nqgwd  to  interference  with  the  workmen  st  the  gate  or 
ontiide^  as  in  the  mine  itielf. 

Belerence  was  made  in  the  conrss  of  the  argn- 
memt  to  the  case  of  Prtnike  v.  //a//,  2(i  W»  E. 
237j  which  wai  qnoted   in  support    of  the    argu- 


ments on  behalf  of  the  appellant j  but  I  tbtnk  that 
the  effect  of  the  judgments  in  that  cisa,  at 
well  as  the  change  in  the  wordirg  of  the 
Act  of  1S87  from  the  wordiog  of  tha  Oo*l  Mioes 
R^guUtion  Act,  IH72,  under  which  that  caie  was 
decided,  is  opposed  to  the  contention  of  the  appelUnt 
upon  both  the  points  relied  upon.  I  caT^  find  no 
suggestion  in  the  case  as  reported  that  the  locility 
where  the  act  wa^  done  would  make  any  diffareiieSr 
nor  any  soggeetion  that  a  distiootion  was  to  hi  mtds 
accordiog  as  the  act  was  done  apptrently  in  the  per- 
formance of  the  check  weigher's  duties  as  such  and 
under  colour  of  bis  authority  as  snob,  or  otherwise. 

For  these  reasons  I  am  unable  to  say  that  the  facts 
found  by  the  migistrat-s,  which  we  must  accept  si 
properly  found  *  could  not  constitute  intederenca 
within  the  meaning  of  the  section  and  juitify  theta 
in  removing  the  check  weigher  from  his  ctHce,  Tbi 
appeal  miiit  therefore  be  dismissed, 

PrrTLLrMOREt  J*»  read  a  judgment  in  which  he  ooft* 
curred,  and,  after  referring  to  the  faats  of  tha  imm 
and  the  sections  ol  the  statute,  said  the  Aot  of  1M7 
repoiled  the  proviiiOES  of  the  earlier  Act,  which  con- 
tained the  words  *' otherwiie  miBconduct  himstlf/* 
and  substituted  the  words  **doiie  anything  at  tlsi 
mine  to  the  detriment  of  the  owner,  8^g«nt,  of 
maniger.'^  The  new  Act,  therefore,  deals  with  tlirf« 
offences— interference  with  any  woikmen,  interfer- 
enoe  with  the  management  of  the  mine,  and  acting  to 
the  detriment  ol  the  owner,  &o*>  at  the  mine* 

[After  readiog  tbe  facta  ai  found  hj  the  magistrats, 
his  lordship  said] :  If  it  be  necesiary  to  ooDstitute  t 
cause  of  removal  tha^.  the  action  of  which  camplaiet 
is  made  should  be  done  at  the  mfne,  I  do  n^t  think 
that  what  happened  on  the  19th  could  be  said  to  hi 
done  at  the  mine.  But  I  think  that  the  juitloil 
might  find  that  what  wai  done  on  the  2i)th  and  Sill 
was  interference  with  the  workmen,  beciUte  Ihaafil^ 
though  not  done  by  the  appellant  In  hia  oapamty  «l 
check  weigher,  were  acts  of  serioui  interfereooe>  It 
was  fiuggeated  that  the  order  could  not  be  supportid 
unless  the  justices  were  right  in  their  fiodiogitato 
all  three  dayi,  but  this  was  not  a  canvictioa  for  s 
misdemeanour  to  which  the  rule  in  O^Crnindi  ▼.  /J^jh 
(16i4)  U  CI.  &  F.  155,  would  apply.  In  my  opim.,E 
there  wa^  no  local  limitation  for  the  doing  of  t£i  iCt. 
Stib-section  3  defined  certain  acts  which  the  dbM^k* 
weigher  haa  no  authority  to  do,  and  tub-iectiim  1 
provides  that  he  may  be  removed  for  doing  thetoidf, 
and  added  as  an  additiooal  ground  of  remoral  **  idtinf 
to  the  di^triment  of  the  ojrner  at  the  mine."  Toei* 
are  woids  of  extension,  not  of  limitation  It  wfti 
therefore  open  to  the  justiues  to  iind  thai  the  actdoat 
by  the  appellant  ou  the  l!>tb  of  November  (thoiigb  it 
did  not  t»ke  place  '*  at  the  mine,''  and  though  it  wat 
not  a?  check  weigher,  but  as  preside  at  of  th«  mine^' 
ftswcialion  that  he  epoki;*)  wa*  au  nnUwfal  int*rlef- 
ence  with  the  workmen.  The  appeal  will  be  ditmist*^* 
with  coats* 

Solicitors  for  the  appellant,  Vhartft  RmitH  A 
for  Charlei  Sowthn,  Pontefract 

S>licitors  for  the  respondeDta,  Moason  ^ 
Wtst,  King,  Adatm,  i£:  Co.,  North  Feftthenloiue« 


Barker t  for    1 
iloiue«       ^J 
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Tmrt  Couiroii* 


{Willi  aad  Kennedy,  JJ,)  j  '^^'^^  -^'  1^*^^' 

Smith  t%  Giddy.  («,) 

Nmianee  —  T^reei    ot^trhantjtng    nei(;hbour*s   ground  ^-' 
Damtigt  if)  nn^ghhourU  grrmnfl — Hf'fjht  of  adion. 

TKt  phiiMiff  Ui29  the  omntr  of  a  /rait  tjnrdcn*  The 
hranchu  of  u&h  iree»  gromtmj  tm  (he  de/efuhini^s  land 
ovrrhung  iwfo  the  dffeaiatiCa  garfkn  and  mused  dmnatje 
to  tfm  garden* 

BM^  thai  he  h^d  a  right  af  adwn  for  the  iltmage  to 
ca  UBcdt 

Appeal  from  hii  Hotiour  Jud^e  Raaiell,  ittting  at 
the  CherUay  County  Cuurt, 

It  appears  1  tbttt  tbe  pUiatiff  wai  the  occupier  of  a 
fiuit  gArden^  and  that  Borne  forty  Aib  tre(>i.  the  pro- 
perty of  the  clefeodaut,  OTerbnng  tha  pUiutifTa  land, 
ftQcf ,  as  tbe  pUiotilf  alleged ,  damaged  his  land. 

The  countp  oourt  juf^ge  nouguited  the  plaintiff  on 
the  groimd  that  no  c^uie  ol  action  wa$  create  J« 

At  T,  Laicrence^  KX\i  and  Oweti  Tlmmpimt  for  the 
app^Uant. — It  is  true  that,  no  aotion  ol  thii  kind  is  to 
be  found  in  the  books,  biit  the  prindale  of  Vrowhur&t 
w,  Amfrshnm  Locul  Bar  ml  Bmrd,  27  W.  II.  95,  1  Exah, 
B,  5,  is  directly  in  point.  la  L'mmf^n  v.  Wtbht  (t894) 
3  Ob^  D.  1,  Say,  Ii.J.,  after  stating  that  allowing 
treet  to  orerbaog  the  boundary  was  a  nuisanoe, 
Added  :  *'  For  any  datntge  oauied  by  thii  nuieance  act 
aotion  in  the  caae  would  lie.''  It  ia  true  that  was  an 
obiter  dictum ^  but  tbe  judgment  was  a  oonndered  one. 

Drake,  for  tbe  defendant,— 8u oh  an  nctlon  ai  the 
preaent  one  ii  unpreeedented.  In  tbe  Crowhurbt  rasa 
tbe  trees  wer^  potftonout,  and  that  case  is  therefore 
disHnguiflhiblet 

WiLLSi  J. —I  have  come  vbh  some  reluctance  to 
the  oondusion  that  there  must  be  a  tiew  trial  in  this 
case.  It  Is  true  that  no  aotioa  of  thta  k  nd  is  to  be 
found  in  tbe  books,  but  in  tbe  ca»e  of  Cro'AfhtirAt  v- 
Amtriham  Local  Ih drift  Board,  Kelly,  C.B.,  aft«^r 
carefaliy  cottiderinj^  the  matter,  decided  that  suoh 
an  action  wonld  Ua,  In  that  case  tbe  local  burial 
board  grew  yew  trees  on  their  own  ground,  and  soma 
of  the  branches  overhung  into  the  ad  j  lining  fieM 
ard  were  eaten  by  the  cattle  pasturing  in  the  field, 
aud  the  cattle  died  from  eating  the  poisonous  leives 
of  ihe  yew  tree.  The  Exchequer  Court  held  that  tha 
local  board  were  liable  for  the  damaga  ho  occasioned* 
They  treated  it  as  one  ol  a  class  of  ctaea  where  the 
maxim  "*/c  tdtre  tuo  td  alifrnun  mm  hi^ias**  applies, 
and  of  which  FiMur  v.  Mifianth,  ts  jierhaps  the  beat 
example*  Now,  what  is  the  difference  in  principle 
h  twcen  tbe  CromhMrH  atjft  and  tbe  peientaa^e*  I 
QMk  Me  n>ne.  If  the  eittings  frjm  the  defendant's 
^tm  do  in  faot  caus9  damage  t^  tbe  pi*siotitf  s  Utd 
I  think  that  there  ii  no  doubt  tb^it  ha  has  a  cause 
of  aotion  against  tbe  deFendant.  I  am  always 
reluctant  to  create  n^w  classes  of  action^  lut 
it  would  be  unpoiaible  for  ns  to  decir^e  otherwise 
without  ignoring  the  deeision  in  Crowhurst  y,  A  m^- 
sham  Local  BfHjrd,  and  though  we  are  not  bouud  by 
tbe  dicta  of  Kay,  LJ.»  in  LmnmtM  v*  Wthh^  they  sup- 
port tbe  view  which  I  have  juet  e:xprQ!9ied«  It  is  «aid 
tbat  the  remedy  ta  abate  tha  nuisance  b^  cutting  tbe 
overhanging  branches  is  open  to  the  plaintiff.  That 
mav  be  io,  but  that,  in  my  opinion,  affords  no  answer 
to  this  action*  Tbe  case  must  therefore  go  back  to 
tJbe  county  court  j  idge, 

Kennedy,  if, —I  igiee.  The  county  court  judge 
Itai  nonsuitei  the  plaintiff,  and  we  muit  therefore 

{m.)  Reported  by  Alan  Hooa,  Esq.,  Barriater-at- 
Law. 


assume  that  tbe  plaintiff  has  luffered  material  damage 

to  his  garden  by  reason  of  tbe  overhanging  treps  on 
the  defendaufs  property.  It  is  said  that  sncb  an 
actii^n  ii  unknown.  I  a^rreej  but  I  see  on  principle 
no  reaiou  *by  it  ahouM  not  lie,  I  think  that  the 
principle  laid  down  in  Flctrher  v.  R  inlands— 7lz.  .that 
you  have  no  right  to  use  yonr  land  so  as  to  intiiot 
damage  on  your  neighbour,  applies  to  this  case,  It 
seems  to  me  that  this  oaie  ts  nndislirjgtii8bal>le  in 
principle  from  Vrou^hurst  v,  Amer^ham  luml  Board. 
As  to  the  right  to  abate  the  nuisance,  I  ar©  no  reason 
why  the  plaintiff  should  be  obliged  to  go  the  eipense 
of  cutting  tbe  overhanging  branch es* 

Solicitors  for    plaintifft,    Nmve  .t-   BrHlicrhn,   for 
Cholinrhj/  -t'  Taf^Ior,  Feltham* 

Solidtoii  for  defendants,  Allen  it  Son, 


IPnbg  OTounfiL 

{From  the  i^uprfjiir  f'uuH  ff  Sterm  Ltone,) 

June  22;  July  19,  1001, 

JoExsON  i\  TiiK  King,  («,) 

Fraud  —  Initreit  given  in  couri  nf  law  or  equity — 
Ordinance  of  the  lOiA  of  Novemler^  18SI,  of  Sierra 
Lfnnt — Crown  tihindnnittg  chargna  of  framl — Casti 
whtre  Croivn  is  a  htigtint, 

Altmey  oltained  btf  ftand  and  rBUiin^d  hg  fraud  can 
he  recovered  luith  interest,  wkdhtr  prgcttdiugg  be  talctn 
in  a  court  of  equitg  or  in  a  court  if  common  ium,  but 
w^cre  the  Crown  in  a  difil  action  intent  in  tialtg  ftad 
ddihcrately  put  aside  till  chargn  of  fraud  fw  intered 
WM  tillfjwed* 

In  dealing  xmlh  cmti  in  cdfes  between  the  Cr  twn  and  a, 
snhjt  ct  the  rah  of  the  Judicial  Committee  of  the  Pri^y 
Conn  fit  will  ht  thai  the  Crown  mither  paga  nor  rfc^tvti 
coiits  unlea  the  c«se  is  gomrrttid  %  some  local  statttte,  or 
there  are  exceptionat  circumsiaitces  jtistif^iag  a  departure 
from  the  M^dinarg  rnfe. 

Appeal  from  the  Sapreme  Court  of  Sierra  Lione, 
Toe  wbola  circumstancaa  of  the  caie  are  given  at 
length  in  thtir  lardship^'  judgment. 

Mair  Mackenzie,  for  the  appall  mt, 

Sutton,  tit  respondeat^ 

Tne  judjrmfmt  of  their  lordsUi^s  (Lords  Mao- 
NAOLiTEN.  Dave¥,  EosBaxsQif,  ami  Iit»i>LET)  waa 
detivc-red  by 

Lird  Mac^taohten.— I«a*G  B^bington  Johnson,  a 
Government  ciiij tractor  in  Sierra  Leooe,  who  wai  the 
defendant  in  the  action,  appeals  against  a  judgment 
oE  the  Acting  Chief  Justioe  of  the  CQtony  ordering 
hitn  to  pay  to  bis  Mttjeit;  £428  1  :J '.  ^  1, 

Tbe  money  in  question  represents  interest  on  two 
sunn  wbicb  Johnson  received  from  tne  army  pay* 
laaater  in  eicess  of  what  was  du<^,  and  t^bicn  he 
retain )>d  in  his  own  hands  for  ov^t  a  year. 

Under  bis  contraot  with  the  Gavernment  Johnson 
waa  r.  quired  to  rem  we  a  quantity  of  granite  stones 
from  the  Signal  Hill  to  the  Naval  Coel  Bbel  in 
Water-sLteef,  Free  to  wm  For  this  service  be  was  to 
be  paid  so  much  a  ton.  Between  tbe  29tb  of 
November,  1900,  and  tbe  t»tb  of  January ,  1901,  he 
removed  2f>8  tons  and  a  fraction.  His  charge  at  the 
agreed  rate  ought  to  have  been  £448  la,  Td,  He 
preaentei  a  voucher  for  £2,474  IHk  M.,  and  received 

(a.)  Reported  by  C,  H,  GrafioK,  Etq*,  Barrister* 
at- Law* 
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ihftt  eum  from  the  army  paymftiteTf  ihuB  obUiDing 
£2.026  IBs.  lid.  beyoDd  bi«  due.  Betire«n  the  3 lit 
of  December,  1900,  and  tbe  24th  of  Janiiftry,  IS>01,  he 
remaved  in  additiDD  138  tons  and  s  fraction.  Hit 
rerounatatioQ  for  that  work  ought  to  hare  baeu 
£207  8i.  5d.  His  cUim  woa  fot  the  removal  of  4,  HO 
tons.  He  presented  a  Totioher  for  £6,210,  ^nd 
actually  reoeiTed  that  sum  fT^>m  the  army  paymaster* 
The  total  amount  overpaid  was  thus  £8,029  8**  Gi» 

Oa  the  2nd  of  January,  1902^  a.  writ  wm  iasued  in 
the  name  of  his  Majesty  agaiost  Johnson  claiming 
return  of  the  money  overpaid.  The  claim  wsa  put  in 
two  way  a — (1)  return  of  money  obtaiued  by  fraud  ; 
(2]  in  the  alteroative,  return  of  money  paid  by 
mistake* 

The  statement  of  claim  in  the  action  was  delivered 
on  the  5th  of  February,  1902.  It  followed  the  lines 
on  which  the  writ  wai  framed.  It  dealt  with  the 
two  cases  of  over-payment  separately.  In  piragrapba 
6«  S,  and  9  it  charged  fraud,  while  in  paragraphs  7 
and  10  it  presented  the  case  as  one  of  over-paym^^nt 
by  mistake  without  allegiai;  fraud.  Then  in  para^ 
graph  11  it  was  alleged  that  on  the  5ih  of  F^bru^ry, 
1902  (that  is  the  diiy  on  whioh  the  statement  of  claim 
purported  to  be  deHirered)  the  deEendanc  was  oon- 
Ttcted  of  having  obtained  by  means  of  false  pretences 
from  the  army  paymaatar  two  several  sums  equal  tn 
the  aggregate  to  the  two  snma  actually  overpaid.  In 
paragraph  l2  it  was  alleged  that  the  plaiotiff  had 
'^  incurred  great  eicpense  in  prosecnting  and  obtaining 
the  conviction  of  the  said  defendant  for  bis  a  aid 
iraudS]^'  and  bad  "  suffered  damage  by  the  unlawful 
obtaining  and  detention  of  the  said  sums,"  The 
■tatemant  of  claim  concluded  by  claiming  noder 
paragraphs  0  and  7  and  paragraphs  9  and  10  retaro 
of  the  two  sums  which  amounted  together  to 
£8,029  8i.  6d.  Under  paragraph  11  it  claimed  £U200 
as  damages. 

By  his  at  ate  meat  of  defence,  which  was  dfilivered  on 
the  14th  of  February t  1902*  Johnson  admitted  over- 
payment of  two  sums  amouBting  to  the  sum  of 
£3,029  Bs.  6d.  and  tendered  repayment.  He  denied 
fraud,  and  accepting  apparently  the  sugg-ittion  of 
the  Or  awn  indicated  in  paragraphs  7  and  10  of  the 
statement  of  claim  ^  he  said  the  over- payments  were 
due  to  mis  take  I  which  he  attributed  to  certain 
official i  or  servants  of  the  Grown.  The  said  sum  of 
£8,029  Si.  tn.  was  forthwith  paid  into  court* 

Oa  the  18th  of  February,  1902,  Johnson  was 
sentenced  to  nine  months'  imprboDment. 

By  hiB  reply,  delivered  on  thi  19fchof  February, 
1902,  the  plaintilf  said  that  he  accepted  the  sum  of 
£8,029  8s.  Od.  paid  into  court  by  the  defendant  **  in 
satisfaction  of  the  plaintiff's  claim  uoder  paragraphs 
7  and  10  of  bia  said  atatement  of  claim  "^the  two 
paragrapha  which  treated  the  over- payment  aa  due  to 
miatake  and  not  to  fraud.  At  the  same  time  he 
denied  that  the  sum  wa>]  au^  lient  to  satisfy  his  claim 
ariiiug  under  paragraphs  U  and  12  of  bis  statement 
of  claim. 

The  case  went  io  trial.  The  Crown  adduced  no 
evidence  except  the  statement  of  defence  and  John- 
loo's  answeis  to  Lolerrogatories  which  came  to 
nothing  more  than  an  admission  of  bi^  conviction  and 
the  sentence  thereon. 

At  the  trial  the  claim  put  forward  on  behalf  of  the 
Crown  to  recover  ttte  expenaea  of  the  prosecution  and 
ojuvlotion  was  rejected  &nd  abandoned.  As  regards 
the  claim  lor  interest,  it  does  not  appear  thut  the 
learned  counsel  for  the  Crown  attempted  to  rest  it  on 
fraud.  The  learned  counsel  for  tha  defendant  polo  ted 
out  that  fraud  had  not  been  proved  in  the  action. 
But  the  learned  judge  held  that  it  was  nn* 
necessary  to  go  into  that  point  as  the  defendant 
admitted  *'  receiving  the  money  by  mistake  or  as 


over -payment,"  Consequeutly  ho  thought  the  Isw 
would  ^*  imply  a  promise  from  defendant  to  payback 
to  the  plaintiff  the  money  paid  in  eioess,"  Ha 
thoiight  the  allegation  of  special  damage  ia  the 
statement  of  claim  su6B.oient,  and  gave  *'  juigmeat 
for  the  plaintiff  for  £428  13i.  3l.  damages  by  ^Af  of 
interest  without  costs ,^* 

Having  regard    to   the    law    as    settled  by  ^a 
judgment  of  the   Houie  of  Lords  in  the  cue  of 
LunioHf  Chfithamt  and  Dover  E'dlumy  Co*  v.  Sou-ih- 
Stutem  IktiliDatf  Co,^  [1893]  A.  C.  429,  it  is  impowibia 
to  support  the  dedaion  of  the  Acting  Chief  Justice  oa 
the  ground  npon  which  it  was  rested^    Mr*  Sattaa, 
who  argued  on  behalf  of  the  Crown,  admitted  thst 
the  case  waa  presented  to  this  board  in  a  v«ry  unsiti*^ 
factory  manner*     He  pointed  out,  however,  thit  th^ 
over-pay meots  were  so  groes  and  indeed  so  monatrooi 
in  amount  tbat  it  waa  impoaaible  to  believe  in  Uia 
absence  of  fraud.     It  would  not  be  easy  to  reiist  tbat 
conolasion  if  their  lordships  had  to  draw  Inferenoei  of 
fact  from  the  materials  pi  iced  before  tbem.     Btit  tbt 
dfficulty  ia  that  the  Crown  seems  intpntionally  tii<l 
deliberately  to  have  put  aside  all  queation   of  fraud. 
In  the  reply  on  behalf  of  the  Cr^wn  the  money  p»4 
into  court  waa  accepted  in  terms  as  money  paid  If 
mistake,  and  no    attempt   waa  mad^   to  give  my 
evidence  of  the  fraudulent  pretences  which  had  bt9i 
proved  to    tha    satisfaction   of    the  cnminat  cOQti 
Possibly,  Si  was  auggeated,  no   evidence  of  fraud  wia 
given  in  the  civil  aetir>n  because  everybody  concerned 
rauat  have  known   a\l    the  facts  of   the  caie.    Thil 
board,  however,    has     nothing     before    it    but  tilt 
evidence  preaented  in   the  record.       Having  re^td 
to  the  dates  of   the   conviction^   the   paymenl  iats 
oourt  and  the  sentence,  in  oonnecUon  with  thersplj 
delivered  on  behalf  of  the  Crown,  and  eousideriof 
that  the  punish m en t  awarded  does  not  seem  to  hara 
erred  on  the  score  of  severity,  it  is  at  least  conceiv»bl« 
that  there  may  have  been  some  understanding  or  aoms 
expectation  or  hope    held  out  tbat  the  question  of 
fraud  would  not  be  further  pressed.    However  tbat 
may  be,  the  miaoarriaget  if  raiscaTriag©  there  be.  b 
due  entirely  to  the  action  of  the  Crown  and  the  way 
in  which  the  Crown  haa  eond  acted  the  ciee.     TftM 
Crown  intended  to  rely  oo  fraud  as  giving  a  right  to 
interest,  the  case  ought  to  hive  been  stated  plainly 
and  proved  clearly. 

In  order  to  guard  against  any  possible  miaapprs- 
bension  of  their  lard^hipa^  views  they  dsdre  to  isf 
that  in  th*ir  opinion  there  is  no  dotibt  whatever  ihit 
money  obtained  by  fraud  and  retained  by  fraud  citi 
bo  recovered  with  interest,  whether  the  proceediDg* 
b=j  taken  in  a  court  of  equity  or  in  a  oonrt  of  law  or  m 
a  court  which  has  a  jurisdiction  both  rqai table  and 
It? gal,  as  the  Supreme  Court  of  Si^^rra  L^on«)  poAteSMS 
n^der  the  Ordinance  of  the  10  th  of  Hoveniberi 
188L 

la  order  to  support  the  decree  it  was  anggeite^l 
that  Johnson,  who  was  a  trader,  mult  have  mads  » 
profit  by  the  use  of  money  which  was  in  bis  hsa^i 
for  a  year.  That  ia  very  probable,  but  there  U  ^^ 
proof  of  it.  It  was  also  auggeated  tbat  Johnson  H 
a  "casual  accountant"  to  the  Crown  was  bound  to 
account  for  the  money  with  intereat,  Bu^  no  authoHty 
was  given  in  support  of  this  proposition,  and  it 
appears  that  the  records  of  the  old  Court  oi 
KiEcboquer  which  m^ght  have  thrown  some  Ugbt 
npnn  this  point  are  not  readily  accessible. 

In  the  result,  therefore,  their  lord.<^hip«  are  of 
opinion  that  the  order  appealed  from  ought  to  bs 
reversed,  and  they  will  humbly  ftdvisa  his  Majesty 
aCGordicgly. 

Their  lordships  haviug  reFf^rved  th^  queatiosi  sf 
costs  for  further  consideration,  the  ful lowing  addto* 
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dnm  to  tlveir  lordebips'  judgment  wan  delivered  hj 
Lord  Macnsgliten  cm  the  19  th  of  July,  1904: 

Ab  regardi  coiti,  thek  lordships  have  heard  a 
i#p&Tate  ftrgmBentj  and  they  deairi?  to  flay  that  they 
are  much  obliged  to  the  leanied  ooumel  on  both 
iid«a  for  tha  industry  and  oare  whieh  they  hare 
battowed  upon  the  queitioit.  It  will  be  enough  to 
itate  the  ooDclaaioas  at  which  their  lordihipa  have 
arrived. 

It  cannot  be  disputed  that  ovar  and  over  again 
before  this  tribunal  the  Grown  hat  been  treated  m 
the  matter  of  ooiita  ju^t  like  a  private  litigant*  It 
appears,  however^  that  no  case  can  ba  found  in  which 
the  point  was  argued* 

AU  the  cases  seeta  to  fall  under  one  or  other  of  the 
following  three  heads : 

L  Oaaes  where  the  Grown  haa  been  treated  as  an 
ordinary  litigant^  under  the  authority  of  local 
statutes,  as  is  generally  the  case  in  the  self-governing 
colonies, 

2*  Caaes  where  the  question  arose  under  a  petition 
of  right  or  lont^e  proceeding  analogous  to  a  petition  of 
lifrbt* 

3.  Exceptional  oaies  where  jufttioe  scetuad  to 
require  that  the  Crown  should  pay  oosU  or  where  the 
Crown  was  not  unwilling  to  be  treated  at  an  ordinary 
UijgBDt. 

The  present  case  cannot  be  brought  under  any  of 
of  these  headi.  There  ii  no  Ordinance  io  Sierra 
Xjeone  anthodzing  the  court  to  treat  the  Crown  as  an 
ordinary  litigant^  and  the  appellant  has  succeeded  in 
spite  of  demerits* 

Mr*  Huir  Mackenzie  relied  on  section  19  of  the 
Ordinance  of  the  10  th  of  November*  1881,  which 
daelaret  that  statutee  of  general  application  which 
were  in  force  in  England  on  the  1st  of  January,  1880, 
ahould  bs  in  force  in  Sierra  Lecne  from  the  date  of 
the  Ordinance  coming  into  efif«et.  He  oontcnded 
that  thit  section  imported  into  the  colony  the  Act 
18  &  19  Vict*  c.  90»  Their  lordships,  however^  are  of 
opinion  that  that  Act  is  not  a  statute  of  general 
application  within  the  maaning  of  section  19  of  the 
O rain B nee  in  question*  It  only  deals  with  proceeding i 
In  the  United  Kingdom* 

In  the  result,  therefore,  their  lordaMpi  are  of 
opinion  that,  in  dealing  with  costs  in  cases  between 
the  Crown  and  a  subject,  thi«  board  ought  to  adhere 
to  the  practice  of  the  House  of  L:>rds.  and  that  in 
future  the  rule  should  be  that  the  Crown  neither  pays 
nor  receivfiS  coftts  unl^as  the  case  is  governed  by  some 
local  sUtute,  or  there  are  exceptional  circumstances 
'  justify ing  a  departure  from  the  ordinary  rule* 

In  the  present  case  their  lordthips  think  that  the 
order  appealed  from  should  be  reversed  without  coats, 
«nd  Ihat'there  shouM  bo  no  cDsU  ol  the  appeal 
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From  K*  B,  Div,  1 

(GolUnSt  M*R.,  and  Stirling  and 

Matheiv.  Ii.JJ.)  i    y^^  I    qn 

And  E*  B.   Div,   (Lord  Alveritone,  J    ^^h^^ 
LtC.J*!  at^d  Kt^nnedy  and 

Bidley,  JJO  J 

HYMAS   V,   OoBEN>  {«,) 

C&unttf  court — Dtiinut— Judgment  for  return  of  thaMd 
—  Warrant   o/  delivery—  Jurudidion  to  commit  — 

(«*)  Beported  by  R  0,  Stillwiix  and  W.  P*  Baeby, 
^iqil.,  £arriateiB>at-*^Law. 


Aueummt  of  value  of  chatttl— Judicature  Ad^  1873 
(36  &  37  Vid.  c.  6t>),  s,  89— J?wfes  of  Sttpreim  CouH, 
18S3,  ord.  42,  rr.  (i.  7;  ord.  48,  r.  I— County  Court 
Rules,  1003,  ord.  25,  r.  57* 

/rt  flji  action  of  detinue  in  a  countif  court  the  plaintiff 
re€Ovtred  Judffment  for  the  return  of  the  chattdj  and  in 
dffiiult  that  a  warrant  of  deliuert^  ahould  iuue^  The 
dfffendant  did  not  rHnm  the  chattel  and  a  warrant  of 
ddiverij  in  tht^  u^ual  ff^rm  wm  ismed.  The  defendant^ 
rif'vertheless,  did  not  dtUver  up  tht  chattel ^  hut  the  bailiff 
did  not  diHrain  hi$  land  and  goods  under  the  umrrant* 
The  plaintiff  thereupon  applied  for  an  ordtr  of  c<?m- 
mitttd,  and  the  countif  court  judge^  heing  satisfied  that 
the  defendant  had  wilfully  dtioheyed  the  order  of  the 
cmtrt,  fnnde  an  order  of  committaL 

Ilddt  that^  as  the  High  (hurt  had^  under  ord»  42 »  rr, 
6,7,  power  to  enforce  a  judgment  for  the  recoifery  of  a 
chattel  by  a  writ  of  attachment  or  committal ^  the  county 
court  had,  under  iecHon  89  of  the  Judicature  Actt  1873, 
and  ord.  25,  r.  67,  of  the  County  Court  Eulei,  1903, 
jurisdiction  to  enforce  the  judgment  by  committal ;  thai 
the  plaintiff  wut  not  preclwied^  by  having  obtained  the 
warrant  of  delivery  or  by  not  having  distrained  tht  re* 
undert  from  applying  f&r  an  order  of  committal;  and 
that  it  was  not  a  condition  precedent  to  the  making  of  an 
order  for  delivery  up  of  a  chattel  that  the  value  of  the 
chatiel  $hould  have  been  CLSSC$&ed. 

Appeal  by  the  defendant  from  an  order  of  Jndga 
AUen,  sitting  at  the  Mansfield  County  Court* 

The  plaintiff  brought  an  action  of  detinue  in  the 
Mansfield  County  Court,  alleging  that  the  defendant 
had  detained  a  certain  running  dog  named  **  Floss/* 
the  property  of  the  plain titf^  and  claimed  the  return 
of  the  dog  or  £40,  its  value,  and  £10  for  its  detention. 

Judgmt^nt  was  giTen  for  the  plaintiif,  and  was 
drawn  up  in  the  foMowing  form  ;  **  Upon  the  trial  of 
this  actiun  at  tbi«  courts  holden  this  day,  it  is  adjudged 
that  the  plain tiS'  do  recover  againat  the  defendunt  the 
following  goods  and  chattel b  of  the  plaintiff  wrong* 
fully  detained  by  the  defendant— that  is  to  say,  the 
plaintiff's  running  dog,  *  FJois,^  and  also  costs  to  be 
taxed  on  scale  B.  And  it  is  ordered  that  the  defendant 
do  return  the  said  dog  to  the  plain  riff  within  seven 
days  from  that  date,  and  that  in  default  of  hit  10 
doing  a  warrant  of  delivery  do  issue." 

The  defendant  failed  to  deliver  up  the  dog  within 
seven  days,  and  a  warrant  of  delivery  in  the  nsual 
form  was  issued,  rfquiring  the  bailiff  to  seize  the  dog 
and  deliver  it  up  to  the  plaiutiff,  and  if  he  ahould  be 
unable  to  find  the  dog  within  the  district  of  the  court 
he  was  ordered  **  to  distrain  all  the  lands  and  chatt^ 
of  the  defendant,  wheresoever  they  may  ba  found 
within  the  district  of  this  court,  and  them  hold  until 
the  defendant  shall  deliver  the  said  goods  to  you^  and 
to  make  return  of  what  you  have  done  under  thii 
warrant  immediately  upon  the  eieoutiMi  thereof." 
This  order  was  aerved  on  the  defendant,  who  failed 
to  deliver  up  the  dog  as  required,  but  the  bailiff  did 
not  distrain  the  defendant's  goods. 

An  application  was  then  made  to  the  county  court 
judge  to  commit  the  defendant  for  refusing  to  obey 
the  ord^r  of  the  court  to  deliver  up  poi session  of  the 
dog,  and  the  county  court  judge,  being  satisfied  that 
the  defendant  had  been  lu  a  position  to  obey  the 
order,  and  had  wilfully  refused  to  do  sd»  made  an 
order  of  committal,  but  directed  the  warrant  to 
remiin  in  court  for  seven  days,  and  if  in  the  mean- 
time notice  of  appeal  was  given,  and  the  dog  was 
placed  in  neutral  custody  to  the  satisfaction  of  the 
registrar,  the  warrant  was  to  be  suspended  durmg  the 
appeal. 

From  this  order  the  defendant  appealed  to  tha 
Divisional  Court,  ou  the  ground  that  the  judge  had 
no  jurisdiction  to  make  the  committal  order,  and  that 
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the  plaintiff  could  only  enforce  hia  judgment  by  a 
waixaDt  of  delivery  ia  ao<!Drdance  with  the  terms  of 
the  judgment ;  and  that^  as  the  warrant  of  delivery 
provided  that  id  the  event  o!  the  order  being  dis* 
obeyed  the  bailif!  should  diittrain  the  defend aui'js 
londa  and  goods «  the  plain  tiff  was  not  entided  to 
apply  for  an  order  of  cocaiuittal  until  he  hid  sought 
to  enforce  hia  judgmeDt  by  the  means  provided  by  the 
warranto 

Israel  DavUf  for  the  defendant. 

Eiherinfjion  Smith  ^  for  the  plaintiff. 

Lord  AlteestqkEp  L*C<J.— Thit  is  a  case  of  con- 
aiderable  difficulty  and  great  importanoe.  I  have 
come  to  the  conclusion,  though  not  without  much 
hesitation,  that  we  oui;ht  not  to  interfere  with  the 
order  made  by  the  learned  county  court  judge. 
Section  89  of  the  Judicature  Actj  ltJ73,  provides  as 
fallows;  **  Every  inferior  conrt  which  now  haa,  or 
which  may  after  the  paaaing  of  this  Act  ha v*',  juris- 
diction'in  equity f  or  at  law  and  in  equity,  and  iu 
Admiralty  respectively  ibalj,  as  regards  all  causes  of 
action  within  its  jurisdiction  for  the  time  being,  have 
power  to  grant,  and  shidl  grant,  in  any  proceed] eg 
before  such  court,  such  relief,  redresi,  or  remedy,  or 
Gombinatiou  of  remedies,  either  absolute  or  con- 
ditional, and  shall  in  e^ery  suoh  proceed iog  i^ive 
such  and  the  like  effect  to  every  ground  of  di^ fence 
or  oouDt^rclaim,  equitable  or  le^al  (Hubject  to  the 
provision  next  hereinafter  contained]^  in  as  full  and 
ample  a  manner  as  might  and  ought  fo  be  done  in 
the  like  case  by  the  High  Court  of  Justioe.*^  I  think 
it  is  clear  that  nnder  thai  section  a  county  court 
judge  in  such  a  case  as  thin  has,  subject  to  the  rules 
made  for  tbe  county  couiti  the  same  pocver  to  commit 
as  a  judg«  of  the  Higb  Court.  That  view  was  taken 
in  Martin  t.  BannisttT,  28  W.  E.  143,  4  Q  B.  D,  491, 
where  it  was  held  that  a  county  courr,  under  this 
section,  haa  in  action  a  within  its  jorisdiction  power  to 
grant  an  iD junction  against  a  nuisance  and  to  enforce 
obedience  to  it  by  committal,  I  think,  therefore, 
both  statute  and  authority  are  in  favour  of  the  plain- 
tiff. The  great  diflSculty,  however,  which  I  feel  in 
this  case  is  whether  the  methods  of  enforcing  the  judg- 
ment provided  by  the  warrant  of  delivery— namely, 
that  if  the  dog  were  not  delivered  up  thm  bailiff  was 
to  distrain  the  defendant's  lands  and  goods  aud  hold 
them  UDtil  the  defendant  should  deliver  the  doi? — not 
having  been  eihaUBted,  the  county  court  judge  had 
power  to  commit  tbe  defendant  for  neglecting  to 
obey  tbe  judgment.  It  has  been  further  contended 
by  couDSf I  for  the  defendant  that  the  court  has  no 
power  to  make  an  order  for  delivery  until  proceedings 
nave  been  taken  to  assess  the  value  of  tbe  gnoda  to  be 
deli vf red «  In  my  view,  however,  an  order  for  delivery 
can  be  made  without  assessment.  The  order  of  the 
court  waa  that  tbe  defendant  was  to  deliver  up  tbe 
dog  within  sev^n  days.  The  court  hss  power  not  to 
give  A  d*  fend  in  t  any  option,  but  to  order  tbe  specific 
c battel  to  be  returned  within  a  certain  time,  and  the 
defendant  in  this  cvse  was  given  oo  altetfiative  option. 
The  warrant  of  delivery  hpre  ie  in  the  ordinary  form, 
and  is  not  a  means  of  obtatning  damages  for  the 
plaintiff,  but  ol  enforcing  the  jadgment  of  the  court. 
The  question  which  arisen  is  whethi-r  a  warrant  of 
delivery  having  been  issued,  that  is  the  ocly  reme<^y 
which  can  be  put  in  f  zecution  in  order  to  enforce  the 
judgment  of  the  court  I  think  it  would  be  a  very 
■trr^ng  thiog  for  us  to  hold  that  the  fact  tbat  an  order 
bad  been  made  by  the  couFt  requiring  the  bailiff  to 
dia train  ties  the  hands  of  the  court  so  as  to  prevent  it 
from  enforcing  its  judgment  in  any  other  manner.  I 
think  we  must  take  ie  tbat  tbe  county  court  judge 
was  iatisEed  that  the  defendant  knew  where  the  dog 
was  and  would  not  give  it  up,  and  that  there  was. 


therefore,  a  wilful  refusal  by  the  defendant  to  obey 
the  original  order  of  the  court.  That  being  ao,  I  am 
very  loth  to  hold  that  the  defendant  may  not  be 
committed  for  contempt  in  refusing  to  obey  the  order 
of  tbe  court  merely  because  the  warrant  of  deUvtry 
gave  the  bailiff  authority  to  levy  a  distress.  I  am  not 
prepared  to  limit  the  powers  of  the  court  merely 
became  another  remedy  than  commitment  e^sis ted  for 
the  enforce ment  of  its  order.  For  thos^  reasons  t 
think  tbat  the  decision  of  tbe  county  court  judge  warn 
right,  and  tbat  thia  appeal  mtist  be  diamiised, 

Keiosdy,  Ji — I  am  of  the  same  opinion,  though  1 
do  not  arrive  at  this  oonclueion  without  considerable 
hesiration.  The  court  cannot  be  too  careful  in  deal- 
ing with  appliiiations  for  committal  at  tbe  instance  of 
plidn tiffs  to  punish  defendants*  There  is  no  doubt  we 
must  take  care  that  wilful  disobedience  be  proved. 
Inthi^  case  I  should  have  felt  eaiier  if  the  coutity 
court  jii'^ge  had  given  his  reasons  for  bis  dednon. 
The  difficulty  arises  in  this  way :  The  defendant 
in  this  action,  in  wbicb  the  plaintiff  got  judg- 
ment, must  be  taken  either  to  tiave  put  it  out  of 
h'a  power  to  obey  the  order  of  the  court,  or,  wotve 
s^ill,  has  hidden  the  dog  and  knows  where  she  ie. 
Is  it  wrong  or  illegal  for  the  jndge  to  aay  that 
disobedience  to  an  order  of  tHe  court  entitles  him  to 
make  an  order  of  committal,  though  tbe  original 
order  said  that  unless  dF<livBry  was  made  within  seven 
days  a  warrant  of  delivery  would  follow,  and  a 
warrant  wis  applied  for  and  given  to  the  bailiff  who 
sought  ineffectually  to  enforce  it  It  onght  rot  to  he 
said  lo  be  It&w  that  tbe  court  can  be  defied,  and  in  the 
absence  of  authority  to  the  contr*ry  I  Uimk  that 
where  a  defendant  deliberately  refuses  to  obey  an 
order  of  the  court,  the  court  has  power  to  om^  a 
committal*  B •'Cause  there  may  be  a  civil  remedy  by 
distress,  is  there  auy  rees^ii  why  tbe  court  should  not 
be  vindicati^d,  and  should  cot  justly  punish  disrespect 
of  its  order  duly  made  F  The  two  things  cm  perfeoily 
well  exiat,  though  I  have  somfi  doubt  by  reason  of  the 
absence  of  authority*  I  think,  on  the  whole,  tbat 
the  county  court  judge  was  within  his  juriidictiQfi  in 
making  tbe  order. 

BiDLKY»  J.—  I  have  come  to  the  same  conclusion* 

I  only  wish  to  add  that  I  think  the  county  court  judfe 
arrived  at  tbe  conclusion  iha*:  there  had  been  on  tha 
p*rt  of  tbe  defendant  a  wdful  disobedience  of  ihs 
order  of  the  court,  and  that  tberefore  he  was  acting 
wit  bio  hii  jurisdiction  in  making  the  committal  order. 

The  defendant,  by  leave,  appealed, 

lamd  Davis  for  the  defendant* 

Eiherington  Smith,  for  the  plaintiff,  wa«  aot  called 
upon, 

CoLUNii  M.B,— This  is  an  Bppf>al  from  tbe  juifg- 
ment  of  tbe  Divisional  Court  affirEoing  an  order  of  tbe 
county  court  judge  for  the  committal  of  the  defendant 
The  action  was  brouMht  in  the  county  court  for  tbe 
retorn  of  a  runuing  dog,  cam*'d  Floss,  and  judgment 
was  obtained  ord*^riu«  the  defendant  to  return  the  dog 
withm  seven  days,  there  being  no  alternative  given  to 
pay  its  value  instead  of  returning  the  dog.  The 
defendant  did  not  return  tbe  dog  within  seven  days, 
and  by  not  doing  so  be  disobeyed  tbe  ordi*r  of  tbt 
court.  A  warrant  of  delivery  was  accordingly  iasaed, 
but  still  tbe  defendant  did  not  give  up  the  dog.  Step^ 
were  then  taken  to  give  the  defendent  the  opportunity 
of  showing  cause  why  he  should  not  be  comcnittedfor 
contempt,  and  evidence  was  given  before  the  jndge 
which  abuudautly  justified  him  in  coming  to  Uia  coo« 
elusion  that  the  defendant  bad  wilfully  refmed  to  obey 
tbe  order  ol  the  oourt.  Thereupon  the  judge  made  a 
very  mcdfrate  order  of  committal,  suspending  th« 
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op«TatiOD  of  the  order  if  within  g«Yen  dnja  an  appeal 
waa  brought  and  the  da^  waa  placed  with  a  neutral 
perion  to  the  satisfaction  of  tbe  tegiatrar.  Tue 
defendant  appealed,  and  the  Divjaional  Court  dii^ 
mUaed  the  apptaL  The  defendant  now  appeals 
here. 

The  first  ODntention  urged  on  hiB  behalf  ia  that  the 
Gonntf  c^onrt  judge  hadtto  power  to  oommit.  It  seemH 
to  ma  tbat  the  matter  is  fully  proTided  for  by  the 
Ja^ic^tare  Act,  1873,  acd  the  Cuunty  Court  Eulee. 
It  IB  said  that  the  power  of  committal  ig  ex^ilu lively 
derlTed  from  tbe  equitable  jurisdiction  of  the  oounty 
eonrt,  and  Chat,  as  a  court  of  f-quity  would  not  have 
made  an  order  of  committal  in  stich  a  case  as  the 
pFt«seut,  theoounty  c  >urt;  judge  hacl  no  juriBdiction  to 
mahe  the  ord^r '-f  oommirtal,  T'le  matter  hiiS  been 
deaU  with  in  adotion  89  of  the  Judicature  Act,  187!^, 
which  provilt-s  thut— *'  E^ary  m^flrior  court  whicb  now 
hts,  or  which  may  after  the  paa^ini^  of  this  Act  have, 
jurisdiction  in  equity,  or  at  law  and  in  equity,  and  in 
A'louraity  respeatiTf^Iy,  ahalU  aa  n^garda  ait  causes  of 
acti-^n  within  its  jimdlcti  in  for  the  time  being,  have 
power  to  grant,  and  shall  grant,  in  any  pr'ict-eding 
before  such  court  auch  relief,  redreea,  or  remedv,  or 
combixLaiion  of  remedi#f^  either  absolute  Or  oonditional, 
and  ihali  in  e^ery  anch  proceeding  give  such  and  tbe 
like  effisct  to  e?©ry  gr^mod  of  dw fence  or  c  »anter- 
elaim,  rquiUbl-^  or  legal  (iubj-ct  to  the  provision 
next  hereinafter  contained)^  inaa  full  and  ample  a 
manner  as  might  and  <jught  to  be  done  in  the  like  case 
by  the  High  C  nrt  of  Juatiije,'^  That  t4  thfi  euactnent. 
Th**n  by  or4,  25,  r,  57,  of  the  County  Court  Rules, 
190S,  "Orders  iu  the  nature  nf  an  iDJuncuon,  and 
all  ordanif  tuterlocat^ry  or  other wisei  within  the 
competence  of  tbe  eonrt,  which,  if  the  same  wi^re 
made  in  an  actio o  or  matter  pending  in  the  High 
Court,  eonld  in  such  court  be  enforced  by  attach* 
ment  of  the  peraon  or  committal  may  be  enforced 
by  ordor  of  the  judge  by  warrant  of  attachment 
which  ahaU  be  according  to  the  form  in  the  appendi:z," 
It  ieemi  to  me  to  ba  perfectly  dear  that  the  High 
Conrt  can  now  in  a  common  law  action  of  detinue 
ordar  the  defendant  to  di^liver  up  tbe  chattel  apecifi- 
caUy,  and  if  he  wilfully  disobeys  that  order  the  court 
hai  power  to  commit  him,  TUe  High  Court,  having 
juriadictton  to  m»ike  that  order,  can  enforce  it  hy 
uisaoa  of  committal.  The  county  court  rale  provides 
for  the  exercise  of  that  jurisdiction  by  the  county 
court  judge.  In  theae  circumstances  it  is  perfectly  clear 
that  the  oonnty  court  judge  had  jurisdiction  to  make 
the  order  of  oommittaL 

It  it  then  said  that  by  obtaining  the  warrant  of 
d»  livery  the  plaintiff  haa  loit  his  right  to  obtain  an 
order  of  committaK  The  obtaining  of  the  watraot  of 
delivery  did  not^  however,  get  rid  of  the  defeedant'i 
obligation  to  hand  over  the  dog,  Tbe  judgment  re- 
GOT^ed  againat  him  was  to  deliver  up  the  dog,  and  the 
iaii]#  of  the  warri&nt  of  delivery  did  not  wipe  out  the 
obligation  impoaed  upon  him  by  thtit  judi^ment.  It 
it  next  aaid  that  it  ia  a  candition  pri^cedent  to  the 
making  of  an  ord-^r  for  delivery  of  a  chattel  that  the 
value  of  tbe  chattel  shall  Erst  be  ais'^aaed.  If  that 
were  ever  ao,  it  ta  now  unnecessary  nrder  ord.  48,  r.  1, 
of  tbeEoIea  of  the  Supreme  Court,  1883.  The  note  in 
the  Annual  Practice  under  that  rule  correctly 
cays  that  "  the  addition  of  the  words  *  if  any  '  after 
*  vmtoi  aiaaaaed  *  appears  to  make  this  rule  applicable, 
whather  the  Tralue  of  tbe  property  has  been  aa^eeaed 
or  not.'*  The  case  haa  been  ahortly  stated  by  Eidley, 
J.,  in  hia  jadgment,  where  he  aays  that  the  oouDty 
oourtj  ndge  arrived  at  the  conclnsion  that  there  had 
been  on  the  pari  of  the  defendant  a  wilfal  dis- 
obedienoe  of  tbe  order  of  tbe  court,  and  therefore  he 
wan  acting  withiQ  bii  jurisdiction  in  making  the 
committal  order.     Upon  aU  grounds  the  appeal  f&ila. 


STiRLiNCi,  li.J'i — I  am  of  the  same  opinion.    Tho 

case  is  governed  by  ord.  25,  r*  57,  of  the  County 
Court  Eulea,  1003^  The  Erst  question  we  have  to 
Qonsidi^r  ta  whether  the  order  of  committal  waa  within 
tbe  competence  of  the  county  court  judge*  In  my 
opinion  it  clearly  was*  Judgment  was  recovered 
againat  the  def^^ndant  in  an  action  of  detvnuo  for  the 
delivery  tip  of  the  dog  within  seven  daja.  How  wai 
that  judgment  to  be  enforced  f  Bole  57  of  order  25 
says  that  if  tbe  order  were  made  in  an  action  iu  the 
High  C':>urt  and  could  ba  enforced  there  by  attach^ 
m Hint  or  c  »mmtttal,  it  may  be  enforced  in  the  county 
court  by  warrant  of  attachment.  If  this  judgment 
were  in  the  High  Court,  ord*  42,  r.  6,  provides  that 
it  could  be  enf  Tced  by  writ  of  attachment.  That  rule 
provides  that  **  ai  ndgment  for  tbe  recovery  of  any  pro- 
perty other  thtn  land  or  m^mey  mar  be  enforo<*d  (a)  by 
writ  for  delivery  of  the  property ;  {&)  by  writ  r*f  attach- 
ment ;  (f!)  bv  writ  of  apquest ration  " ;  and  rule  7  provides 
that  *'  a  judgment  rHqairiug  any  person  to  do  any 
act  other  ihmn  the  payment  of  money,  or  to  abstain 
from  doing  anythinic,  niay  be  ei -forced  by  writ  of 
attachment  or  by  committal.*'  These  two  rules  deal 
with  tue  matter,  both  entitling  the  plaintiff  to  the 
lemedy  by  attachment  or  committal.  Therefore  the 
county  court  judge  hai  jurisdiction  to  make  the  order 
of  oommutal,  Ic  ia  said  that  the  remedies  provided 
by  ord,  42,  r*  6  are  not  cumulative,  but  alternative, 
and  that  if  the  plaiutiff  Erst  applies  a  warraut  or  writ 
of  delivery,  he  cannot  afterwards  apply  for  a  writ  of 
attachmfmt  I  do  not  agree*  The  remediea  are 
cumulative  and  not  alternative. 

Mathew,  L.J„  concurred* 

Appeal  disitxiued. 

Solicitors  for  the  plaintiff,  Stevcm^  Sorif  ti:  FarkeSt 
far  Joum  tfc  MiddUton^  Chetterfield, 

Solid  tor  a   for  the  defendant,  Ha^ifl,    Trmtram^   A 
CQ.t  'or  A,  Mtiir  Wihofit  Sb^^ffield. 


Prom  K*  B.  Div,  i 

(Collina,  M.E.,  and  Sdrliog  and  J  Nov.  14, 

M*thew,  LJJO  J 

Thompson  #.  Mayoh,  &o.^  of  Kcoles* 

H.^BICKB  u.   FEtlGE^   BarNET  U&BAN  DISTRIOT 

Council,  (a.) 

Local  govtrmmnt  —  Sewer  —  Drain  —  "  Singh  private 
drain "  —  //ot*e«4  hdotiging  to  eiiffcrtnt  owtt^$  — 
Nudanre  ^Apportionment  o/  expemea^PuhHc  Smith 
Jd,  1^73  (38  <h  39  Kfd.  c*  55).  s.  Al^PuUk  Health 
AUa  Ajnendment  Aa,  1890  (53  il;  54  Vict,  c,  59), 
s*  19. 

A  ptptif  mhich  tmB  laid  in  primte  pfoperiy,  received 
the  drainage  of  several  kouBei  Mojising  tn  different 
o'ifJifrif  and  waa  then  connected  with  a  public  mwer*  A 
nnimnce  having  aiiua  in  the  pipe,  ike  local  authority 
gam  nuiice  in  writing  to  the  owner  of  the  premima  where 
the  nimance  exiited  to  remedy  the  &ame,  and^  the  ownirr 
hatnng  mads  default  in  complying  with  thi  notice,  ike 
local  authority  did  the  work  and  suid  the  owner  to  recoup 
the  ^penees* 

Held,  firdy  thai  tht  pipe  waa  a*'  aingle  private  drain  *' 
within  icdion  12  of  the  Ftihlic  Health  Acta  ATnendment 
Act,  1890,  and  that  therefore  the  local  authority  were 
eutitkd  to  require  the  owner  of  the  premises  to  ahate  the 
nuiaancc  under  section  41  of  the  FMic  Health  Ad^  1875  ; 
and,  aecondly,  that  as  the  nttiaance  e^iattd  on  the  premisu 

(a.)  Reported  by  W.  P,    Barry,  Esq.,  Barrister* 
at-Law. 
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Thompson  v.  Mayob.  &o*i  of  EocLma* 


GOUBT  OF  ApFBAL. 


of&m  owmr  anJj/,  no  queition  of  apportionment  arotf, 
and  the  owner  wat  HahU  to  pay  the  v?hoU  of  tht  e^penses^ 

Self  v.  Hot©  CominiasioneM,  43  W.  IL  300,  [1S95] 
1  Q,  B.  GSd,  and  Bradford  v.  Mayor,  &c  of  Ba^t- 
bourae,  4a  ff,  B,  31,  [1896]  2  Q.  B.  20S,  approved  and 
foUow€4L 

JwlgmmU  of  tht  Divisional  Court  (  [1904]  2  K.  B. 
l\  fi2  W.  n*  Big,  143,  and  of  Channell,  J,  ([1904]  2 
K,  B.  807),  rmerud* 

TeoKpaoN  v.  Mayor,  &o.,  of  Ecole9 

Appeal  fTom  tha  judgoient  of  a  DiTisioDal  Oourt 
{Lord  AlirdrHtone,  L.U^J*,  and  Darliog  and  Cliaiinell, 
J J«)  up:^n  a  c&ie  stdt«d  by  juitieaf  (reported  in  [  1^04}  2 
K.  B,  1). 

At  &  court  of  iummary  jurliidtotioii  aitiing  at  Ecclei 
ft  complaint  wa«  preferred  by  the  corporation  of  th« 
borough  of  Bo^e*  undfr  sectioii  41  of  the  PabliJ 
Health  Act,  1875,  and  seotiou  19  of  tha  Pablio  Health 
Acts  Ameaduient  Act,  1^90,  af^aintt  Thomaa  Thomp- 
BOD,  for  that  oa  the  16  ch  of  Mtrch,  1903,  a  notice 
was  serTed  upon  him  requiiiiig  him  to  abate  a 
nuisance  on  certain  premista  ritnate  at  428^  Liver  pool - 
road,  in  tho  said  boroughi  and  that  he  had  made 
default  in  comp^^iDg  with  the  requiaitionia  thereof*  The 
notice  required  Thompson  within  fourteen  day  a  from 
the  service  to  take  up  the  existing  defective  yard  and 
cellar  draius  and  guUiee  and  tops,  and  iu  lieu  thereof 
to  provide  and  lay  down  efficient  drains  ODuatruoted 
of  glazed  and  a^keted  stoneware  pipei,  the  joints  to 
be  properly  made  good  with  cement,  the  cellar  drain 
to  be  embedded  in  concrete  to  a  thickneis  of  six 
inches  all  round  the  pipes,  and  to  pro  vide  efficient 
wash-out  gulHei  with  lipped  tops. 

The  facts  were  as  follows:  Thompton  was  the 
owner  of  a  block  of  seven  houses,  numhered  426  to 
438,  Liverpool-road,  of  which  the  house  the  subject 
of  the  oomplaint  was  one,  The  houses  were  built 
in  1875  in  accordance  with  plans  deposited  with  the 
then  sanitary  authority,  the  predeceasors  of  the  oor^ 
poration,  and  approved  h^  them  on  the  4th  of  March, 
1875,  Adjacent  to  the  said  block  on  the  same  side 
of  Liverpool-road,  and  only  separated  therefrom  by  a 
private  passage  giving  access  to  the  backs  of  the  said 
houses,  were  twelve  bouses  belocgiag  to  one  Johnson  ^ 
divided  into  two  blocks  of  six  houses  each  by  a  private 
passage  gif  ing  access  to  the  backs  of  the  said  bouses. 
On  the  6th  cf  March,  1903^  a  complaint  was  made 
that  a  oert^n  drain  or  sewer  belonging  to  429,  Liver* 
pool- road  wat  a  nuisance  and  injurious  to  health.  Oa 
examination  the  drain  or  sewer  was  found  to  be  ia  bad 
condition  and  to  require  alteration  or  amendment,  and 
the  corporation  servi-d  upon  Thompson  the  notice  of 
the  16th  of  March,  1903,  requiring  him  to  execute  the 
works  above  set  out.  The  works  specified  therein 
were  necessary  for  the  purpose  of  abating  the 
nuisance*    The  notice  was  not  complied  with* 

The  laid  drain  or  sewer  was  part  of  a  nine-inch 
drain  or  sewer  running  through  and  ncder  the  cellars 
of  the  said  seven  houses  belonging  to  Thompson,  and 
receiving  the  drainage  of  each  house  before  falling 
into  the  corporation's  main  sewer  in  Hampsoc-atreet 
This  nine- inch  drain  or  sewer  was  a  contmnation  of 
and  received  the  drainage  from  a  lix-inch  drain  or 
fewer  pa  win  g  through  aod  under  the  cellars  of  the 
said  two  blocKs  of  houses  belonging  to  Johnson,  and 
receiving  the  drainage  from  each  of  the  said  twelve 
houees  before  reaching  the  ninfj-ioch  drain  or  sewer. 
The  whole  of  the  six -inch  and  nine -inch  drain  was 
laid  through  private  propertv  until  it  reached  the 
pubtic  sewer  in  Ham  pa  on -street  It  was  admitted  by 
the  corporation  that  the  notice  required  Thompson  to 
make  structural  alterations  in  the  drain  or  sewer. 

It  was  contended  for  Thompson  that  as  the  drain 
teoeived  the  drainage  of  more  than  one  building,  not 


within  the  same  curtilage,  belonging  to  the  aamt 
owuer,  it  beca'ne  a  s-^wer  under  the  profisiong  oE 
sections  4  and  13  of  the  Public  Health  Act,  1875,  ani 
WAS  vested  in  th^  corporation,  whose  duty  it  wat  la 
repair,  cl^aus^,  and  k@ep  it  so  as  not  to  ba  a  nuisance 
or  injurious  to  health,  and  that  the  said  drain  was 
not  a  single  private  drain  within  the  meaning  of 
aeolion  19  of  the  Public  Health  Acts  Amend  men  t  Act, 
1890, 

Xt  was  contended  for  the  corporation  that  the  drain 
or  sewer  at  the  pla^e  where  the  nuisance  oocurred 
was  a  single  private  drain  to  which  section  19  oE  the 
Public  Health  Acts  Amendment  Act,  1890,  applied*. 

The  justices  found  that  the  drain  was  used  by  two 
or  more  hou^s  belonging  to  different  owneri,  and 
that  the  drain  was  a  single  private  drain  within  th^ 
meaning  of  section  19  of  the  Acs  of  1890,  and  they 
made  an  order  npon  Thompson  to  abite  the 
nuisance  and  to  do  the  necessary  works  witkin 
twenty-eight  days* 

Thompson  appealed,  and  the  Divisional  Ooort 
reversed  the  decision  of  the  justices,  and  held  that  the 
drain  was  not  a  single  private  drain  within  section  19 
of  the  Act  of  1890,  but  was  a  sewer, 

HfflDiOKB  u.  FaiEair  Baexbt  XJrbah  DiaTRicr 
Ootr:fciL, 

Appeal  from  the  judgment  of  Ohannell,  J.,  at  the 
trial  of  an  action  without  a  jury  (reports  in  [1904] 
2  K.  B,  807} 

The  action  was  brought  by  the  plaintiff,  a  mamed 
woman,  to  recover  from  the  defendants  £73,  mon^y 
expanded  by  her  at  their  request  in  repairing  a 
sewage  pi  pa  at  the  rear  of  the  housea  Ka»,  3,  5,  7, 
and  9,  Fiiern  Baraet-road,  New  Southgate,  T6« 
defendants  pleaded  that  the  plaint iJSf  was  not  entitled 
to  recover  from  them  the  sum  claimed  or  any  part 
thereof  on  the  ground  that  the  expenses  were  incurred 
by  the  plaintii!'  in  abating  a  nuisance  arising  from  a 
defective  draia  on  the  pUin tiffs  premises  for  the 
repair  of  which  the  plain ti^  was  liable. 

The  following  statement  of  facts  is  taken  from  the 
written  judgment  of  Channell,  J,,  in  the  court  below: 
The  plaintiif  was  the  owner  of  the  four  honaet  in 
queatiou,  which  were  built  many  years  ag  >.  The  h^uset 
were  drained  by  ordinary  houiie  drains  int^  a  nine- 
inoh  pips,  which  was  laid  through  the  back  gatdena 
of  these  and  other  houses,  about  sixteen  in  number* 
The  nine- inch  pipe,  when  first  laid,  com  muni  oat  f^d  with 
a  similar  pipe  behind  other  houaes,  between  thirty  and 
forty  in  number,  and  both  parts  of  the  pipe  w«t« 
entirely  On  private  ground,  and  tiie  ontfali  was  into 
a  ditch  or  eesspool— it  did  not  clearly  appear  which. 
In  1383  the  defendants  or  their  predeceasott  oos- 
atructed  a  sewer  in  the  roadway,  and  they  then  made 
a  communication  from  the  nine-inch  pipe  into  that 
sewer,  so  diverting  the  drainage  of  the  sixteen  houaei 
through  the  nine -inch  pipe  int:^  the  sewer^  The  nine- 
inch  pipeintheneighbonrhoodof  one  of  the  plaintiff  t 
houses  about  January,  19Q3,  became  obatructedp  and 
a  nuisanoe  was  caused,  of  which  the  occupier  com- 
plained to  the  defend  ant  conncil,  and  after  iomeoom- 
spondence  and  the  serrice  of  two  notices,  which  need 
not  be  further  referred  to,  the  district  council  served 
on  the  plaintiff  a  notice  dated  on  the  24 th  of  FebruMy, 
1903,  stating  that  the  council  were  satisfie<i  of  tae 
existence  of  a  nuisance  at  o,  7,  and  0,  Frier n  Bamet- 
road  (being  three  of  tha  four  hontea  owned  by  t^ 
plaintiff),  and  requiring  her  in  three  days  to  abate  the 
same,  and  for  that  purpose  to  relay  the  drains  in  the 
rear  of  the  houses  iu  a  certain  way^  The  notic«  was 
the  ordinary  notice  for  abatement,  of  a  nniaaQoab  Xli« 
plaintiff  a  husband,  who  managed  her  proptrty,  PSplM 
by  a  letter  of  the  2ath  of  February,  stating  tlftl 
the  notiQe  related  to  a  drun,  "  which  ia  a  oombintd 
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Thompboit  ff.  Mayor,  &c,,  of  Eocleb* 


GotTRT  OF  Appeal. 


drain  or  lew^r,"  The  clerk  to  the  council  replied  hy 
htUt  of  the  27th  of  February  that  **  the  drains  in 
queatloti  are  repairahlf^  by  the  o^raer  and  not  by  the 
looU  authoiityp  and  that  the  notice  should  be  com- 
pli-d  with  without;  further  delay/ ^  The  plaiuti^g 
busbaiid  replied  by  a  letter  dat€d  the  28th  of  February, 
in  which  he  taid  that  he  would  **  in  eelf^dafaace 
do  the  repairi  to  the  drain  age  ^  and  enforce  paymont 
in  a  court  of  iaw»*'  The  plaintiff  proceeiied  to  do  all 
th^  work  which  required  to  be  done  to  the  satiaf action 
of  the  district  conncil,  and  then  brought  tbia  actioD. 

At  the  trial  Ohauuell,  J.,  waa  of  opinion^not- 
withfltaciding  the  dedsion  of  the  Dmsional  Court;, 
of  whiuli  he  was  a  member,  io  the  above  ctae  of 
Tho^nptou  V,  Mayovt  ttc,  of  Ecdes^thmt  the  oaae  was 
gOTerued  by  the  decision  in  Bradford  v.  Mtyor^  itc, , 
of  EaHboume,  45  W.  B.  IM,  [l^^f  2  Q.  B.  205,  and 
that  therefore  the  drain  now  in  qtieetion  wa^  '*  a 
iiogle  pri?aie  drain  **  within  eeotion  19  of  the  Public 
Health  Act«  Amerdroent  Act,  1S9U,  so  as  to  entitle 
the  local  authority  to  serve  ootice  npoo  the  own  era 
of  the  housei  under  secttoo  41  of  the  Public  Health 
Actf  1B75}  to  do  the  necesiary  worka  to  remedy  a 
nutsaiica  <:%iflting  therein.  He  held,  however^  that 
tbe  apportionment  by  the  surveyor  of  tht»  expeDses 
of  abating  the  nuieance  among  the  different  owners 
was  a  condition  precedent  to  the  liability  of  the 
plaiatiif  to  repay  any  portion  of  these  expetiiea,  and 
that  not  having  served  notices  on  all  the  owners  and 
not  having  apportioned  the  expense?,  tho  defend snts 
had  failed  to  comply  with  the  requirementa  of  HecUoQ 
41  of  the  Public  Health  Aet^  1875^  and  section  19 
of  the  Act  of  1890*  He  held|  therefore,  that  no 
porti'in  if  the  expenp^es  was  payable  by  the  plain ti^, 
and  that  the  plaintiff  was  entitled  ia  this  action  to 
recover  from  the  defendants  the  a'nourat  of  the 
expenses* 

The  defendants  in  each  ease  appealed, 

Macmorfafij  ff^C,  and  Fkctwood  Pritchardt  for  the 
Corporation  of  Ecelea* 

Of&nje  Mhodesp  for  Thompson, 

Maanorran,  K,C.,  and  R.  F.  CdatAt  for  Heolicke. 

Clavdl  Salkr,  K.C.,  and  !F,  ff.  Duckmrih,  for  the 
Friem  Banxet  IJrbaD  Gouocil. 

The  following  eases  were  referred  to  ;  Tmtfit  v. 
UUittit  42  W.  B,  461 ,  [1894]  1  Q  B,  *2U ;  8^1/  v.  ffope 
ammiuiontr$,  4^  W.  E.  300,  [1895]  1  Q.  B,  085  ;  Hm 
V,  Hair,  43  W.  B.  631,  [1S95]  I Q-  B.  906  j  Bradftmi  v, 
Mat^i^r,  ike,  of  I^hatbourne,  45  W.  B,  31,  [1896]  2  Q,  B. 
205;  Reg,  v.  Mayor,  itc„  o/  ffmUnga,  45  W.  E.  109, 
[1897]  I  Q.  B,  46;  Seal  v.  Mertht/r  Tydfil  Urban 
BUtrict  CQundl.iimi]  2  Q.  B.  5i3,  46  W. R,  Dig*  100  ; 
J&ckson  T,  Wimbi^doti  Urban  DUtrid  Council,  ante, 
p,  05,  [1904]  2  K*  B.  359. 

COLI.IX3,  M.E, — These  are  appeals  iu  two  caa'?a, 
and  subatanti&lly  the  same  point  is  raised  in  each, 
though  a  further  point  is  raised  in  the  second  case. 
With  reference  to  the  first  appeal ^  it  raise i  the  qties- 
tion  as  to  the  effect  of  section  19  of  the  Public  Health 
Acta  Amendment  Act,  1890,  and  how  far  it  extends 
in  altering  the  former  state  of  the  law.  By  sub- 
i«Gtiou  lot  that  section^  "  Where  two  or  more  houses 
belonging  to  different  owners  are  connected  with  a 
public  sewer  by  a  single  private  draini  an  applicaHon 
may  be  made  under  sectioo  41  of  the  Public  Health 
Act,  1875  (relating  to  cotnplaiots  as  to  nuiaamjes  from 
drain*),  and  the  local  antboiity  may  recover  any 
expenaea  incnrred  by  them  in  executing  any  works 
under  the  powers  ooDferred  on  them  by  that  section 
from  the  owners  of  the  houses  io  such  shares  and 
proportions  as  shaii  be  settled  by  their  sucvcyor  or 
(iQ  case  of  diapnte)  by  a  oourt  of  lumniary  jurisdic- 


tion/' By  sub -section  3|  '*  For  the  purposes  of  this 
section  the  expression  '  drain  *  includes  a  drain  used 
for  the  drainage  of  more  than  one  building.'^  Tip  to 
that  time  a  pipe  used  for  the  drainage  of  more  than 
one  building  was  a  aevrer  and  not  a  drain.  Bat  by  sub- 
section 3,  for  the  purposes  of  that  seotion  only,  the 
expression  drain  is  to  include  a  drain  used  for  the 
drainage  of  more  than  one  building.  That  new  defi* 
nition  of  drain  being  iu  trod  need,  the  seotion  appliee 
section  41  of  the  Publio  Health  Act,  1375,  which 
provides  that  *'on  the  written  applieattou  of  any 
person  to  a  local  authority  statiag  that  any  dram, 
water-closet,  earth -closet,  privy,  ashpit,  or  cesspool, 
on  or  bBlonging  to  any  premises  within  their  district 
is  a  nuisance  or  iajurions  to  health  (but  not  otherwise) 
the  local  authority  may,  by  writing,  empower  their 
surveyor  or  inspector  of  nuisances,  after  twenty- four 
hours*  written  notioe  to  the  occupier  of  such  premisea^ 
or  in  case  of  emergency  without  notice,  to  enter  such 
prem^iseSj  with  or  without  assistants,  aad  ciuse  the 
ground  to  be  opened,  and  exa-nine  saoh  drain,  water- 
closet,  earth-doset,  privy,  ashpit,  or  ct sspool.  If  the 
draiu,  water-closet,  earth-closet,  privy,  ashpit,  or 
ceirspool  on  examination  is  found  to  be  in  proper 
condition,  he  shall  ciuse  the  ground  to  be  closed. 
«  .  .  If  the  drain,  water-closet^  earth -closet, 
privy,  ashpit,  or  cesspool  on  examination  appear  to 
be  in  bad  condition,  or  to  require  alteration  or  amend- 
ment, the  local  authority  Eihall  forthwith  cauae  notioe 
in  writing  to  be  given  to  the  owner  or  occupier  of  the 
premises,  requiring  him  forthwith  or  within  a  reason- 
able time  therein  specified  to  do  the  neoessary  works ; 
and  if  such  notioe  is  not  complied  with,  the  penon  to 
whom  it  is  given  shall  be Halble  to  a  penalty  <  .  * 
and  the  local  authority  may,  if  they  think  flt,  execute 
such  works,  and  may  recover  in  a  summary  manner 
from  the  owner  the  expenses  incurred  by  them  in  so 
ddog  .  ,  ."  The  word  **  drain"  in  that  section 
means  a  drain  in  the  old  senae  as  one  uqed  for  the 
drafnageof  onebailding  only*  In  the  present  case 
the  head-note  of  the  report  in  the  Divisional  Court 
(1904,  2  K  B.  1)  iSj  BO  far  aa  material,  as  follows: 
**  Where  two  or  more  houses  are  drained  by  a  single 
pipe,  neither  the  faet  that  the  pipe  is  wholly  situate  on 
private  land  nor  the  fact  that  the  houses  belong  to 
different  owners  will  suMee  to  make  the  pipe  a  *  single 
private  drain  '  within  the  meauingof  seotion  1&  of  the 
Public  Health  Acta  Amendment  Act,  1890,  so  aa  to 
entitle  the  local  authority,  in  the  event  of  the  pipe  be- 
cooiing  a  nuUance,  to  require  the  owner  or  oc&upier  of 
the  premisea  to  aiueud  it  uuder  sectiou  41  of  the 
Public  Health  Act,  1875,"  The  drain  in  question  in 
the  present  ease  is  used  for  the  drsintge  of  two  or 
more  houses  belonging  to  di^erent  owners,  and  is  In- 
dia tinguishable  iti  its  character  from  the  drain  in  many 
of  the  casea  referred  to  in  the  course  of  the  argu- 
ment, and  notably  in  the  case  of  Bradford  v.  Mayor t 
ttc*,  of  Eaithourtie,  The  question  as  to  the  true  mean- 
in  g  of  section  19  of  the  Act  of  1890,  and  especially  the 
meaning  of  the  words  "single  privat-*  drain"  haf  been 
the  subject  of  discuision  in  several  caaes.  UpoQ  examin- 
ing those  oases  there  seems  to  ba  a  dear  b»Unce  of 
authority  in  favour  of  the  appellaut  corporation .  It 
is  not  necessary  to  travel  through  all  those  cases  again, 
because  I  eanuot  improve  upon  th^  reiEons  so  fully 
given  by  the  late  Lord  Eussell  of  Killowen,  C  J„  aud 
Wills,  J.,  in  Bradford  v*  Mayor,  dtc^ofMoAthourne.  That 
decision  has  been  followed  more  than  once.  It  lays 
down  a  reasonable  and  inteUiglble  interpretation  of 
the  section.  The  first  case  which  it  is  necesiary  to 
mention  is  Sdf  v.  Hove  Commmioners^  which  wai  a 
decision  of  Wills  and  Wright,  JJ.,  ia  1895,  and  the 
interpretation  of  the  section  which  wa^  there  laid 
down  was  subsequently  adopted  in  Bradford  v.  Mayor, 
tfcc.,  of   Eaaibourm.       In    my    opinion,    upon    the 
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ficta  in  tbfl  present  eaiQi  the  pipe  here  ii  not 
dittiDguiabable  from  whst  wai  held  in  that  esse  tD  be 
a  **  iingle  private  draio^'  witbia  seation  19  of  thfi  Aot 
of  1890,  There  is  another  later  ewe  in  1895— /T??/  t. 
ffair,  where  CAve  and  Lan^rance,  JJ  ,  took  a  view 
that  was  contrary  to  that  taken  in  SfJf  v.  Hove  Com- 
mmiomrs.  In  Bradford  v.  j1/nyi>r,  itc. ,  o/  Eastbourne, 
dedt^ed  a  t^a'  later,  Lord  RQesell  of  Killoweo,  C.J*. 
and  Will  A,  J.,  in  very  elaborate  judgmentt,  adopted  the 
view  takf'n  in  Self  f»  Hove  Ofjfnmtimoner»  in  preference 
to  the  view  taken  in  Hill  v,  Hair^  and  held  th*t  a 
pipe  which  was  indiatinguishable  from  the  pips  in  the 
present  oa^e  was  a  singU  private  drain  withiii  section 
19  of  the  Let  of  1890,  the  result  being  that  ttie  com^ 
hioed  effect  ot  seotion  41  o£  the  Act  of  1875  and 
section  19  of  the  Act  of  1390  itn posed  the  obligation 
upon  the  owners  of  the  honsea,  at  the  inatance  of  the 
local  atitboritj^,  to  repair  the  pipe  so  as  to  do  away 
with  a  nuisance  arising  therefrom.  The  same  question 
oame  again  before  a  Divii^ioQal  Court,  con  fisting  of 
Cave  and  Eidley^  JJ.j  in  Beat  v,  Merthyr  Tpdfil  Urban 
DUirkt  Council,  and  the  court  followed  Bradford  v. 
Mayor^  ^^c,  of  Easthourrief  Cave,  J,,  receding  from  his 
earaer  opinion*  Sauh  waa  the  otata  of  the  law  when 
the  present  case  of  Thompson  v.  Mayor ^  c&c. ,  of  Ecck^ 
came  before  the  Divisional  Court.  Upon  the  argu- 
ment the'e  Bradford  v»  Muyor,  i&c.,  of  Easthotitm.  wa» 
cited,  but  it  was  not  referred  to  in  detail,  and  we 
have  the  authority  of  Channel],  J«,  for  aa^ng  that 
that  case  was  not  fully  considered  when  judgment 
was  eiven  in  the  present  ca«e.  In  the  subsequent  oae^ 
oi  Umdickt  T.  Frier ri  Barnct  Urban  Dutrid  Council 
Channel ]»  J.,  having  oarefuUy  conaidered  the  Eatt* 
bourne  CCM0,  followed  i\  TnebaUnie  of  authority  is 
therefore  entiri-ly  in  fAVnur  of  the  view  taken  by  the 
Divisional  Cmrt  in  Bradford  v,  Mrti^or^  iCc^  of  Ea^t- 
hotAfne^  a§  to  the  comriiii'-d  effect  of  seotio-*  41  of  the 
Act  of  187a  and  section  19  of  the  Act  of  1890,  and  as 
we  have  had  a  fall  opportunity  of  considering  the 
arguments  and  reasoning  in  that  caae,  it  would  be  a 
waste  ol  time  if  I  were  to  state  over  ai^aiu  that 
reasoninjf  and  why  I  agree  with  it.  Fur  the  reaS'-ns 
there  given  the  appeal  in  the  first  case  must  succeed. 

With  reference  to  the  seooni  oa^e,  ffiedicke  v,  Friern 
Bam^i  Urban  Didrid  Council,  the  drain  is  iodistin- 
ffuishable  from  the  drain  with  which  I  have  been 
dealing  in  the  first  case.  l*here  ra,  however,  a 
furthtr  point  taken  in  this  caae,  which  might  have 
been,  but  was  not  taken  in  the  first  c^se.  The  plaintiff 
wi«  called  upon  by  the  local  authority  to  ab*te  a 
nuistncft  exinting  in  a  dram  within  the  d-fimti^n 
in  section  19  of  the  Act  of  1890,  The  plaintiff  did  the 
workf  atid  brought  this  action  to  recover  the  amount 
80  expended  by  her  from  the  local  authority  upon  the 
gTonad  that  she  had  be^n  compelled  to  do  work  which 
they  were  legally  compellable  to  do,  the  plaifitiff  con- 
tending that  the  drain  where  the  nuisance  existed 
wat  a  sewer*  The  answer  of  the  local  authority  was 
that,  though  before  the  Act  of  1890  the  pipe  would 
have  been  a  lewer  repairable  by  the  local  authority, 
and  though  it  might  still  be  for  other  purpoies  a 
sewer,  by  aeotion  19  it  h  now  a  single  private  drain* 
and  by  the  combined  effect  of  section  41  of  the  Act  of 
1875  and  section  Ul  of  the  Act  of  1890  the  |iain tiff 
most  do  the  work.  Upon  the  quoition  whether  ihe 
pipe  comes  within  section  19,  the  case,  as  I  have  said, 
is  governed  by  the  decision  in  the  first  o(  these  two 
appeals*  Conceding  that,  the  farther  oontention, 
however,  is  put  forward  tbat,  asmming  that  the  pipe 
is  A  single  private  drain  within  the  section  as  between 
her  ana  the  local  authority,  the  latter  have  not  taken 
the  proper  steps  to  render  her  liable,  and  as  tbey 
oannot  localize  the  cause  of  the  misohief  as  ariBing 
tntirely  on  her  premiAes,  they  cannot  say  that  she, 
and  ihd  alonei  ia  liable  under  the  sectiona  to  make 


good  the  defect;  and  that,  as  they  have  not  appor- 
tioned the  expense  among  the  other  owners,  tbsf 
have  not  tikeu  tbe  necessary  steps  for  inmBting  upou 
her  liability,  and  tbat  therefore  the  burden  of  repair- 
ing th<^  defect  reniains  still  upon  the  local  authority. 
The  arswer  to  that  oontention  is  limple.  Broadly 
speaking,  the  Legislature  has  thrown  back  upon 
tbe  private  owner  what  had  been  place  1  upon 
the  kcal  authority  —  namely,  the  remedying  o{ 
a  nuisance  extating  in  a  single  private  drain  as 
specified  in  section  19  of  the  Act  of  1890.  That 
being  so,  tbe  obligation  of  making  good  tbe  defect  in 
the  drain  is  upon  tbe  plaintiff,  and  »h^  is  debarred 
from  spying  that  any  work  done  by  her  bai  been 
done  in  relief  of  the  looal  authority.  The  L'^giilatari 
has  laid  the  burden  on  her  and  not  on  tbe  locil 
authority,  and  therefore  she  cannot  say  that  the 
burdeu  is  on  the  local  authority  by  re&i  3n  of  their  nat 
having  taken  stepi  to  place  t*iat  burden  on  her.  It  if 
then  Slid  that  lection  19  of  the  Act  of  IS 90,  whie^li 
introduces  machinery  applicable  to  a  draio,  cannot  bs 
applied  to  what  was  done  upon  somethiug  whic^  ti 
not  within  the  control  of  one  par  tic  alar  owcer— 
namely,  a  sewer  which  is  on  the  premises  of  seTersl 
owners.  It  li  said  that  the  nuisance  must  be  taken 
as  arising  out  of  all  the  premises.  But  the  facts  bert 
show  that  the  nuisance  was  ascertained  by  tbe  hctl 
authority  at  arising  on  the  plaintiff's  premises,  who  ii 
the  owner  of  more  than  one  of  tbe  houtei.  It  wu 
prov^-d  that  the  nuisanco  was  abated  by  her  without 
travelling  ont  of  her  own  premises,  Toerefore  upou 
the  facts  here  the  plaintiff  cannot  say  that  tht 
nuisance  wa%  not  upon  her  property.  The  nutiaitOi 
was  one  which  could  be  and  was  reached  by  tbs 
procedure;  of  the  two  section s>  Ko  qaeitioD  of 
apportionment,  t^e^ef(Te,  anses,  f^ven  if  it  be  a'^i  rem 
at  all,  as  the  whole  obligation  was  on  the  pUiutiiL 
The  appeal  in  this  case  must  also  be  allowed. 

Stiklotg,  L*  J*-^I  am  of  the  same  opinion^  Tbs 
first  question  is  a  difficult  one— namely,  what  ii  th€ 
mean  1  tig  of  '*  single  private  dr^in  "  in  section  19  of 
tbe  Act  of  1890.  Tout  qnesrion  wa#  oonsidered  fay 
the  D'vi-iai  al  Court  in  1896  in  Bradford  r^  Ma^foft 
i^c,  f}f  Eastbourne,  and  the  iolerpretatinn  of  tbots 
words  was  laid  down  in  moi^t  admirable  j  adgmenti, 
and  that  deciaion  has  been  frdlowed  from  th^t  tims 
untd  the  decision  of  the  Dlvieional  Court  in  tbs 
present  caie^  I  have  carefully  considered  tbe  rrasooi 
given  by  Ghannell,  J,,  in  hia  judgment  in  the  mcond 
case  under  appeal,  where  tbat  learned  jud^e,  thou^li 
he  followed  the  decisir^n  in  Bradford  v*  Mayor,  dt*, 
of  Ea^tboumct  atates  his  own  personal  opinion  thil 
tbe  decision  of  the  Divisional  Court  in  the  first  caii 
under  appeal  ii  to  be  preferred,  I  do  not  think  tbat 
those  reaaons  are  of  such  weight  that  th#v  ousht  to 
induce  us  to  depart  from  the  dedsi  *n  in  Brad/t/niw, 
Mayor,  <(t,,  of  EasthQumt,  and  in  my  op'nion  that 
decision  sbould  h%  followed  in  the  first  cass  midet 
appeal. 

With  reference  to  the  feeond  case,  the  dectiiott  m 
the  first  case  applies  to  it  as  weU,  But  ther«  ii 
another  queition  raised,  which  lA  also  a  question  ta  to 
the  construction  of  section  19  of  the  Act  of  1890,  Ii 
terms  that  section  does  not  say  how  the  application  if 
to  be  dealt  with.  It  is  suggested  that  the  meaning  of 
tbe  two  portions  of  sub-section  1  of  that  section  ii 
that,  in  every  case  upon  an  application  being  widt 
under  the  Act  as  therein  provided,  the  local  authority 
may  execute  the  necessary  works  aud^  i(  they  do  lO^ 
they  can  only  recover  the  expensea  from  the  owmr 
of  the  houses  in  such  proportions  as  may  be  aattbl 
by  thtir  surveyor.  I  do  not  think  that  that  is  ti# 
true  meaning  of  the  section.  In  my  oniaiou  the  trot 
meaning  is  that,  upon  mob  an  applioatioQ   beiikf 
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iDftde,   the  pTooedure  of   ieoHoQ  41   of    the  Foblic 

Health  Act,  1875«  is  to  be  followed,  and  there  are 
girea  to  the  loc«l  authority  by  tcf^tioc  19  additional 
powers  ol  reooveriug  the  expenaea  in  apportioned 
parU  from  the  several  owners  of  the  houipi.  The 
prooadure  uoder  lectioo  41  of  the  Act  of  1875  ia  as 
fallows :  The  local  authority «  upon  a  comptaint  being 
made  to  them,  after  giTiog  Dotice  t>  the  oooupier  of 
the  premiaea,  may  empower  tha>ir  officsar  to  enter  upon 
the  pn^miflos  and  open  up  the  ground  and  examtne 
the  drain  for  tbe  purpose  of  ascertaiuing  the  cauie  of 
the  nuisance*  II  the  drain  is  found  to  be  in  good 
condition^  tbe  ground  is  to  be  doted  up.  If  it  ii 
found  to  be  id  bad  ootiditioni  the  local  autbority  are 
to  giTd  notice  to  the  owufr  or  ocoupier  to  do  the 
neceaaary  works..  11  the  notice  is  not  complied  with, 
the  peraoD  a  erred  ia  made  liable  to  a  pen^ilty,  and  tbe 
local  authority  may  execute  the  works ^  and  reoover 
the  eacpenae^  thereof  from  the  o^^ner  in  a  summary 
manner*  That  is  tbe  procelure  under  aeodon  41. 
That  secttOQ  applies  only  to  a  drain  used  for  the 
draiiiag*^  of  ooebouie  only,  Sectiou  19  of  thf*  Atit 
ef  1890  extends  it  to  a  drain  used  for  tbo  drainage 
of  more  than  one  budding,  where  the  houses  belong 
to  diS^rent  ovners.  What  is  the  proper  course  for 
tha  local  authority  to  adopt  in  such  a  case  P  It 
leems  to  me  that  wh^n  an  applioation  ia  mode  to 
thetu  under  the  sectt'O,  their  duty  is  to  go  upo^^  the 
premises  and  make  the  necessary  ex^imioation.  Upon 
making  such  examination  they  may  dtaoorer  that  the 
tiuisanoe  does  not  exist  aol>-ly,  or  at  all,  upon  ttiose 
premises,  >cd  tbey  may  trace  it  to  other  premtaHa. 
Ia  that  case  the  local  authority  will  have  to  puraue 
their  inquiries  further^  and  gire  notice  to  the  owner 
of  tboae  other  premisea.  It  ntay»  boweveTt  turn  out 
upon  exammation  that  only  one  o^ner  is  aff-oted, 
and  that  Wn-rks  confined  to  tbe  property  of  that 
particular  owner  will  reouely  the  nnisanoe.  In  this 
latter  oase  I  do  not  think  that  a  action  a  41  and  19  of 
the  A.cta  impose  upon  the  local  auttiority  any  duty  of 
if^rving  nottoea  upon  the  owners  of  all  the  premises. 
It  la  enough  if  the  owner  of  tbe  premises  where  the 
defect  waa  found  is  serv^-d.  If  that  be  ^o,  the  con- 
tention that  the  local  authority  have  not  observed  the 
proper  procedure  in  the  spcond  case  falla  to  the 
ground.  If  the  defect  exists  on  the  premises  of  more 
than  one  owner  It  may  be  nf ceisary  to  serve  mors 
than  one.  But  if  tbe  defect  exists  on  the  premiaes  of 
only  one,  then  only  one  need  be  lerved^  and  the 
whole  of  tbe  expanses  of  remedying  that  def«ct  may 
be  recovered  from  the  owner  if  tboae  premi(>es,  and 
it  becomes  unnect^aaary  to  invoke  tbe  last  clause  of 
aectjon  19,  aub-srction  K  of  the  Act  of  1890.  lo  the 
present  cas*  the  defect  exiated  only  on  tbe  premises  of 
tb«  plaintiC  Mid  therefore  the  ground  upon  wbicb 
Channell,  J*,  decided  in  her  favour  cannot  be 
supported. 
MaTeibw,  L.J,,  oncurrad, 

8>licitoif  for  Taompsooi  E.  Lorimer  JVikont 
Hancheater^ 

B>]ititors  for  Eooles  Corporation,  SAufpe,  Pttrkert 
^  Co,,  for  W*  B.  Skkmn^  B<joles, 

Bjlicitore  for  Hfedicke»  Emanutl  <k  Shnm&nds, 

Solicitor  for  Friem  Bamet  Urban  Oouncil,  E*  MUteTi 
WiggifUt  dt  Nayhr, 


Rtgt  ^ITourt  of  3u0t(rc, 


Chan,  Div.  J 
FftTwell,  J.  I 


July  26,  J7 ;  Nov,  14,  17 


In  re  OurRtCB  8ettlkme:s^t. 

Will — Appo  in  tmtn  i — Po  wer^Ptrpetuit}/ — Elmtion  * 
Wher€  iht  Umiiatiotk$  in  a  wiU  art  Ukgal  and  void /or 
perpriuiiy  tlt^tf  cannot  he  used  to  raiie  a  ca»e  of  dection, 
Th*i/act  that  the  limitations  alio  exceed  the  h-iniis  of  the 
power  I  a  immatenaL  The  court  is  bound  on  findifig 
ilirgality  to  reftjise  to  msiit  tn  carrying  it  out. 

In  re  Brad*haw,  ilBm'}  1  Oh*  43^,  &i>  W.  R,  Big, 
13S,  not  followed^ 

Origiaattng  summons. 

This  was  an  originatiog  summons  by  Charles 
Erered,  the  aole  trustee  of  a  settlement  dated  the  24th 
of  May*  133 1,  made  on  the  marriage  of  Jobn  Oliver 
and  Sarah  Oliver,  and  also  one  of  the  truatets  of  tbe 
will  of  John  Oliver,  dated  tbe  10th  of  Beptemher, 
1886,  for  the  determination  of  tbe  following  amon gat 
other  queationi :  Whether  the  appointments  made  hy 
a  deed-p  ill  of  tbe  12 ^b  of  February,  1880,  executed 
by  John  Oliver  and  Sarah  Oliver,  of  property  aubjiwt 
to  the  tms's  of  tbe  said  st-ttlemeut  were  revoked  by 
the  will  of  John  Oliver,  and  if  the  appointments  made 
by  the  deed-poll  were  wholly  or  partially  revoked  by 
the  said  will,  whether  the  appointments  made  by  the 
will  of  thu  aatd  property  are  valid,  and  whether  any 
case  of  elet^tion  ariaea  under  the  said  wOl  ? 

John  Oliver  survived  hi  a  wife  and  by  his  will 
appointed  shares  of  the  sertled  property  to  bis  three 
daughters  for  life  with  remainder  to  their  cbildreQ, 
and  gave  property  of  his  own  to  the  same  daughters, 

Stofford  CrosTrmnn^  for  the  plaintiff. 

E.  Ford,  Etgood,  Baker,  H,  A*  Smith,  L.  Ryland,' 
and  SherriTfgt&ftt  for  tbe  aeveral  parties  iuteresttd, 

Fahwell,  J.,  in  giving  jiidgmeut,  said  t  The 
teal  a  tor  m  this  erase  haa  exert;iaed  a  limited  power  of 
appoiiitmeiit  veated  in  him  in  such  a  way  as  to 
contravene  the  rule  against  per petui ties,  and  hat  by  tbe 
samu  instniment  given  to  the  persons  entitled  in  de- 
fault of  appointment  benefits  out  of  his  own  properly. 
The  queaiion  for  my  determination  is^Boes  this  raiee 
a  caae  of  election  ?  I  reserved  my  j  ad  foment  because 
there  is  a  conflict  of  authoritieB  on  the  aubj(»ot  by 
reason  of  K*-ke«icb,  J.*8,  recent  decision  in  In  re 
Bmdehaw,  [1902]  1  Ch,  436,  SO  W,  R*  Big.  138.  I 
propose  firat  to  cou aider  the  question  on  principle  and 
then  to  examine  the  authoririifa.  The  rule  agiinst 
pf^rpetnities  is  a  comparatively  modern  development 
of  the  ancient  rule  of  English  hkW  that  one  of  the 
ills'- parable  incidents  of  property  is  the  right  of 
alienation  by  appropriate  asHurAnces,  The  rule  is  one 
of  publio  policy,  and  it  haa  alwaya  been  conaidered  to 
be  the  duty  of  ail  the  courts  to  uphold  it,  not  tn  GMsist 
iu  evading  it,  and  accordingly  the  maxim  ^*  Quodcttnque 
prchihetar  fieri  ex  diredOt  prohihetar  et  per  obliquum** 
has  on  many  oo<sasiotis  been  applied  ao  aa  to  give  full 
effect  to  it.  It  is  suffi^cient  tn  r^-fer  to  the  well -known 
case  of  Spencer  v,  Duke  of  Marlborough^  1  Ed.  404,  3 
Bro.  P.  C.  2B2,  where  Lord  Loughborough,  and 
tbe  judges  who  advised  the  House  of  Lords,  and 
tbe  Lords  were  nnanimoui  in  applying  it.  The 
testator  in  that  case  attempted  to  evade  the  rule  by 
oreating  on  estate  tail  with  powers  in  trustees  to 
revoke  the  uses  from  time  to  time  as  tenants  in  tail 
were  born,  and  resettle  so  as  to  make  auoh  tenants  in 
tail  ten&nta  for  life  with  remainders  in  tail,  and  a  bill 

(a,)  Reported  by  PAUL  STBICEiAKDjEsi^.,  Barristet- 
at-Lawi 
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High  Coubx, 


waa  filed  foT  the  BxecutioQ  of  the  tmsti  of  the  will ; 
it  WM  UDSUGoasfifully  argued  thati  though  eatatsi 
could  not  be  directly  limited  to  the  extent  desired, 
yet  that  the  Court  of  Ohancery^  "  whioh  profeiiea  to 
regard  the  iatent  of  testators,  would  allow  it  to  be 
done  arte  vd  intjenm  et  per  oUiqiutm" 

The  doQtriue  of  eleotion  la  a  rule  of  equity  by  Tirtue 
of  whioli  the  court  of  equity  compelfi  a  recipient  of 
the  testator's  bounty  to  couform  to  all  the  legal 
proTisioiLs  of  the  will.  It  is  some  what  itartling  that 
thia  eonrt  ahould  be  asked  to  extend  it  to  Ulegal 
proviiioi^s,  and  to  apply  itt  doctrines  for  the  purpose 
of  eni^bLing  a  teatatoi  to  eTadu  a  rule  of  law  foouded 
on  public  polioy.  Lord  Northing  ton,  in  I  Kd,,  at  p. 
417,  puts  it  somewhat  strongly.  After  ref erring  to 
the  TadouB  attempts  that  had  been  made  at  la  ^  to 
evade  the  rale  againat  perpetuity,  he  sayi:  ''It 
see  ma  to  me  moat  aurprisiiigi  after  these  puerile 
attempts  had  been  made  upon  the  narrow,  fettered, 
and  technical  reiaontngs  of  CQurts  of  law,  and  been 
rejected  by  them  and  exploded  with  contempt  and 
derisioni  tbat  it  could  ever  have  entered  into  the  head 
of  man  to  think  that  he  could  sabrert  the  fundamental 
principlei  of  property  by  the  aid  of  thia  court **'  And 
the  Master  of  the  Bolls,  in  Mainwarinff  v.  Baxter t  5 
Yea.  458,  where  another  attempt  at  evading  the  rule 
againat  perpetuities  was  made,  sdd  that  he  adopted 
Lord  Northington's  words.  Keke^ich,  J*,  has  said, 
and  it  is  the  basit  of  his  judgment,  that  it  is  im- 
material whether  the  appoictment  fails  because  it 
offends  some  rule  of  law,  or  because  it  offends  the 
conatr action  of  the  power.  With  aE  deftireuoe  to 
bimj  the  diHerence  appears  to  me  to  be  vital.  In  the 
one  case  the  testator  openly  and  avowedly  breaks  the 
geueral  law,  and  aaka  the  Court  of  Equity  to 
participate  in  hia  illegal  act  by  giving  effect  to  it ;  in 
the  other  he  merely  attempts  to  exceed  the  limits  set 
to  his  power  by  the  donor  thereof  in  the  particular 
case,  limits  which  the  donor  might  have  extended 
without  any  breach  of  general  law*  Thoa,  limitations 
which  infringe  the  rule  against  perpetuity  are  void  on 
the  face  of  tiie  will^  but  a  devise  of  Blackacre  by  a 
teatator  who  hoa  no  interest  therein  is  not  illegal  nor  is 
it  void  on  the  face  of  the  will,  but  depends  on  an 
inquiry  into  the  teatator* a  title.  In  coi^sidering  a 
will  tbia  court  has  first  to  construe  the  words  and  then 
to  apply  to  them  such  rules  of  general  law  (e.g.,  the 
rule  against  perpetuity  or  the  T^elluaapn  Act)  as  may 
be  appropriate  :  Fearks  v.  Mostly,  29  W,  E,  1,  3  A,  C* 
714*  If  It  thereupon  appears  that  there  ia  any 
in  fringe  men  t  of  such  rules,  the  court  ia  bound  to 
refuse  to  allow  its  proceBs  to  be  used  to  carry  out  such 
illegality,  and  that,  too,  whether  any  of  the  parties 
to  the  Htigation  raise  the  objection  or  not:  Evam  v. 
RichardBon^  3  Mer,  409*  How  is  thia  compatible  with 
the  order  that  I  am  aaked  to  make  here,  by  which  I 
ihould  first  declare  the  appointment  illegal  and  void 
for  perpetuity  and  then  give  practical  effect  to  it  by 
putting  in  force  the  equitable  doctrine  of  election  f 
Theie  is  certainly  no  novelty  in  the  statement  tbat 
thia  oourt  will  refuse  to  aid  a  testator  to  commit  any 
breach  of  the  law.  Lord  Hardwicke  explains  the 
refusal  of  the  court  to  marshal  aaaets  in  favour  of  a 
charity  by  saying  tbat  he  **  waa  not  warranted  to  aet 
up  a  rule  of  equity  contrary  to  the  common  rules  of 
the  court  merely  to  support  a  bequeat  which  waa 
contrary  to  law  " ;  Mop  v»  Hodges,  2  Yes.  sen.  62* 
Other  inatancea  will  be  found  referred  to  in  Lxodley 
on  Piuinerahip  (dth  ed.],  p»  1114.  I  have  gone  into 
thia  more  folly  rhfin  I  ahould  have  other wiae  thought 
necessary  out  uf  defereece  to  Kuk  ewicb,  J/a,  judg-ueut, 
the  whole  foundation  of  which  is  tbat  it  is  immaterial 
whether  tbe  appointment  fails  for  illegality  or 
merely  on  a  pcint  of  conatructLon,  and  I  can  oDly  iay 
that  on  principle  I  am  wholly  imable  to  agree  with  him. 


But  when  I  come  to  ths  anthoritlefl  on  the  particular 
point  before  me^  it  appears  to  me  that  there  is  an 
overwhelming  coucurreoce  of  jadicial  opinion  against 
Kekewiohj  J/s,  view*  The  fifst  eaie  is  WoUitston  v, 
Kitiff,  8  Eq*  165,  before  James,  V  C,  It  ij  aaid  that 
the  Yicd-Cliaucelior''s  st&temant  is  only  a  dictum.  I 
doubt  if  it  is  so ;  it  seems  to  me  to  ba  one  of  teveral 
reaaoua  for  his  judgment.  He  says:  *'It  ia  alao 
material  that  the  reason  why  the  gift  faila  ia  that  thare 
was  an  attempt  to  create  a  power  iu  violation  of  the 
rules  of  law.  I  apprehend  that  it  ia  not  for  this  court 
to  aid  such  an  attempt  either  by  the  application  of  the 
doctrine  of  election  or  otherwise/*  But  tf  it  be  a 
dtctttm  only,  it  comes  from  a  great  judge,  and  I  desire 
to  adopt  it  as  in  my  opinion  a  correct  statement  The 
next  case  ia/n  re  Warren,  32  W.  B*  641,  26  Cb.  D,  208, 
which  is  an  exprt^sa  decision  of  Pe^aou,  J^j  exactly 
in  point*  It  ia  said  that  it  was  not  argued,  but  I 
cannot  regard  the  decision  as  of  less  weight,  beoauaa 
the  judge  obviously  thought  the  point  unarguable,  and 
I  am  not  aware  that  the  decision  baa  ever  before  baen 
doubted^.  But  the  caee  does  not  rest  there,  for  the 
point  has  recently  been  be  fare  a  strong  Court  of 
Appeal  in  Ireland  io  In  re  Jlandcock,  23  L*  E*  Ir.  31^ 
and  they  unanimously  approved  la  re  Warren  and 
Woliaaion  v.  King,  Their  decision  is  not,  of  oonrte^ 
binding  on  the  English  courts,  but  I  cannot  help 
feeling  more  confidence  in  the  deciaion  at  which  I 
have  arrived  when  I  find  it  shared  by  Lord  Aihbiurne 
and  Fitsgibbon,  Naiahj  and  Barry,  L.J  J.,  and  aimiiar 
reasons  given.  These  reasons  may  be  summafiaed 
from  pages  47  and  4S  of  the  report  thus  —that  the  oonrt 
refused  to  infringe  on  the  rule  againat  perpetuity, 
a  rule  introduced  on  grounds  of  public  policy,  or  to 
aid  in  tying  up  trust  property  for  a  period  beyond 
legal  limits.  They  would  not  allow  the  c^urt  to  be 
the  medium  of  carrying  out  an  appointment  of  the 
settled  fond  in  violation  of  the  rule  against  perpetuity* 

I  therefore  decline  to  follow  In  re  Bradikatt^  and  I 
declare  the  limitations  in  tbia  will,  bdog  illegal  and 
void  for  perpetuity,  cannot  be  used  to  raise  any  caie 
of  election  in  thia  court*  It  is,  perhaps,  hardly 
necessary  to  add  that  the  fact  that  the  limitations  also 
exceed  the  limits  of  the  power  is  immaterial*  The 
court  ia  bound  on  finding  illegality  to  refasa  to  aamat 
in  carrying  it  out. 

Solicitora,  Gruhbe  ^  Troughton,  for  EmtiM  * 
Taylor,  Briatol;  Camer&n,  JT^min,  it  Co.,  for  C.  D, 
Milhr,  Derby  ;  Sc<iH,  Spaddhg,  ct  Beti,  for  Barham  ^ 
B<jfti,  Bridgwater;  Set/motir  WiUiami  ifc  Co.,  lor 
Lawrmce  d:  Watte t  BristoL 


Chan,  Div*     )  j.^   .    „ 

Warrington,!.}  Dec  1,  3. 

In  re  Bxij^B'd  Settlement*  (au) 
Will^Ai>pointment  undtr  p&tver—Perpeiuii^—IhetHm 
of  election t 

The  doctrine  of  election,  that  a  per^n  ^nn&i  tidee 
property  agatftst  an  imtrummt  and  at  the  aame  time 
claim  otfter  property  under  the  instrutnentr  ifoes  not  appif 
to  a  case  where  the  d^imant  takes  property  in  tle/anUt  o/ 
an  appointment  in  otmMqxienee  of  the  appaintmtfd 
actimliif  Tnade  being  mid  for  transffressing  the  rule 
against  perpetitities ;  and  in  such  m  Ciiis  ths  claimant «» 
take  not  only  that  property  t>ut  aha  other  property  given 
to  htm  hy  the  instrumejit  purporting  to  make  ike  appoitii* 
ment,  without  making  c^mpemation* 

In  re  Oliver's  Settlement,  ante,  p*  21^,  followed. 

In  re  Bradshaw,  [19Q2]  I  CL  436,  m  jT,  R.  Dig. 
\3B,  not  foUoteed, 

{a,}  Eeported  by  Nktills  TEBBirrr,  Biq,,  Bar- 
riater*at-Law. 
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High  Court. 


In  BB  BsA]:j&'a  Sbttlsmsitt. 


HiOH  QOURT. 


OrigiQating  anmoioiii. 

ThiB  waa  an  application  hj  the  trustees  of  a 
taarriaga  aettlecneat  far  th6  determmatian  (amoDg 
Others)  of  the  quaatioa  wheth«r  parsoos  who  took 
part  oi  the  fiettled  fuud  in  coosequeuce  af  an  appoiat- 
UkBni  made  by  will  under  the  s«  It  lament  being  yqvI 
fof  perpetuitj  were  put  in  their  election  as  to  t iking 
other  proper  cj  under  the  same  will. 

By  II  flettlemeut  made  upon  the  marriage  of  John 
Beales  and  Franoea  Beaie«  (then  Franeea  I^Ay)  iJi 
IS 33  oertain  fuadd  were  settled  upoa  such  truita 
(after  life  eatates  to  husbaDd  and  wife)  for  the  children 
of  the  marriag8j  and  their  iaaue,  born  in  the  life- 
time of  John  Beales  and  Franoes  Bealea  or  the 
inrrivor  of  them^  ai  the  snrviTor  of  them  ahoold 
by  deed  or  will  appoint^  and  in  default  of  anoh 
appolntoient,  for  tbe  children  of  the  marriage  in 
fqaal  Bhares  at  twenty -one  as  to  sons,  atid  twenty- 
one  or  marriage  as  to  daughters.  There  was  no  hotch- 
pot dame. 

There  were  three  children  of  the  marriage,  aU  of 
whom  attained  twenty -one — John  Bay  Beales,  Frances 
KUzibeth  Beales,  who  married  Mr,  Youngs »  and 
Oartrade  Lloyd  B^aleSj  who  matried  Mr.  Oummlngi^ 
Mt$.  Beales  survived  her  huthand,  John  Beaies, 
mad  died  in  LSSO. 

By  her  wLU,  dated  the  Sth  of  May,  1S69,  Mra. 
Beales  exercised  the  po^er  of  appointment  giiren  by 
the  settlement  by  appointrng  the  fund  to  her  trustees 
upon  ttuata  for  conTersion^  and  she  at  the  same  time 
beqneathed  her  own  eatatee  to  the  trustees  upon  the 
same  trusts  for  conremon.  She  directed  her  trustees 
to  stand  posseised  of  the  produce  of  the  conTereion 
upon  trust  to  divide  the  same  tnto  three  equil  parts, 
as  to  one  p&rt  for  Jobn  Day  Beales,  as  tc?  one  for 
Mrv,  Youngs  for  her  life»  and  after  her  death  for  her 
ckUdren  attainiug  twenty -one  or  (if  daughters) 
marrying*  and  as  to  the  remaitiing  part  upon  similar 
trasts  for  Mrs*  Gamminga  and  her  children* 

It  was  admitted  that  m  to  the  children  of  the 
daughterSi  the  appomtcnent*  not  hemg  limited  to  such 
mm  were  born  in  tue  lifetime  of  Mrs.  Bt^alea,  was  void 
M  offending  against  the  rule  as  to  perpetuities*  Mrs« 
Young  hai  aeYeral  children,  all  of  whona  were  born 
in  the  lifetime  of  Mrs,  B  bales,  their  grand  mother* 
Mra.  Qummings  also  had  children. 

TliA  trustees  of  the  settlement  had  paid  to  John 
Daj  Beales  his  share  of  the  trust  fund,  and  had 
retained  the  shares  of  Mrs.  Youngs  and  Mrt, 
Qfunminga, 

Mm.  Youngs  died  in  August,  1904,  J<  H.  D, 
Beakii  the  executor  of  the  executcix  of  John  Day 
Beales,  who  had  died,  claimed  that,  as  the  tf uat  for 
appointment  could  not  take  etiPect,  he  wa?  entitled  to 
Dne  third  of  the  ahare  of  Mra,  Youngs  of  the  settled 
land  under  the  trust  in  the  settlecneiit  in  default  of 
her  appointment}  and  that  he  oonld  at  the  same  time 
retain  the  ahare  of  John  Di»y  fi eales  of  the  free  dis* 
potable  property  of  his  luotber.  Mrs,  Beales,  be- 
queathed to  them  by  her  in  the  same  will  which  con- 
tained the  void  appointment,  without  miking  any 
oompensation  to  tue  objeoln  ot  that  appointment. 

The    trustees    of    the    settlement    took    oat    this 
aummoDi    for    the    determination   of    that  question 
j^   (among  others),  both  as  regards  his  shire  and  also 
■  that  of  his  iiaters* 

I** 


I 


EoU^  for  the  trustees  of  the  aettlemenf* 

BJtikeilf^t  for  the    children  of    Mrs,    Youngs.—*! 

Admit  that  the  appointment  upon  the  death  of  Mrs. 

Youngs  to  her  children  ia  Toid^  and  that  the  fund 
Lgoee  to  the  children  of  Mrs.  Bealea  in  default  of 
I  appointment,  but  I  submit  they  cannot  take  any  part 

of  the   fund   without  making  oompenBation  to  the 

ohildren  of  Mrs.  Youngs,  in  whose  favour  the  ?oid . 


appointment  was  made,  out  of  the  free  disposable 
properly  bequeathed  to  them  by  Mrs.  Beales,  A  caie 
of  election  ariseii  and  they  cannot  t^e  at  once  againtt 
and  under  the  wiU,  It  i$  true  there  is  a  oontiict  of 
authority  upon  the  question,  but  I  rely  on  the  decision 
of  Kekewica,  J,,  in  In  rt  Bmd4}i^tv,  [1902]  I  Ch,  436, 
as  preferable  to  that  of  Far  well.  J.,  m  In  re  Oliuefi 
SdUtinicHtt  anicj  p,  215,  Moreover,  in  this  case  the 
appointment  was  made  to  parsons  some  of  whom 
might  be  outside  the  power  altogether,  which  was 
limited  to  the  cUUdfen  of  Mra.  Yonngi  born  in  the 
lifetime  of  the  survivor  of  Mr,  aud  Mra,  Beales.  It  is 
therefore  governed  by  In  re  Brookshartk,  Bfauderk 
V,  James,  35  W.  It.  101,  U  Ch,  D,  160,  and 
is  dieting uishable  from  In  re  Oliver's  Sdlhm^iU 
[WAimcfQTON,  Jp,  referred  to  In  re  S^ndtoth's  Trmti. 
n  L,  E.  Ir,  34.] 

CW^tt^aun  Dill^  for  the  children  of  Mrs.  Beales, — 
I  rely  on  the  decision  of  Far  well,  J.,  in  la  re  OUp^''§ 
SeUtemenUiol[\^wuig  WoUtuton  v.  King^  17  W.  R*  64 1 ^ 
L,  K.  H  Eq.,  165,  and  In  re  Warrett,*&  TruaU,  32  W.  E. 
641,  26  Ch.  D.  208. 

Cur.  adv^  vuit 

Dec,  3,'-Wakeinoton,  J,— It  is  admitted  that  the 
tra<t  for  the  children  of  Mra,  Youngs  is  too  remote, 
and  that  har  share  goes,  in  default  of  appointment.  In 
thirda  between  the  legal  pstAonal  representative  of 
Jotm  Day  Beales  and  Mrs,  Youngs  and  the  defendant 
Mrs,  Cummings ;  but  it  is  said  that  the  legal  personal 
representative  of  John  D-iy  Beales  is  put  to  flection 
between  his  interests  in  default  of  appointment  and 
hia  share  in  the  testatrix's  own  estate.  The  case  ia 
cohered  by  authority,  but  unfortunately  the  authoritidtt 
are  coDflictlng.  In  favour  of  the  proposition  that  in  a 
CASQ  where  an  appointment  fails  for  remotenesa,  as  dia- 
tmguished  from  one  in  which  it  faila  as  beLng  in  favour 
of  peraona  not  objecta  of  the  power,  a  case  of  election 
is  not  raised,  tQere  are  the  foUowing  authoritiea; 
IVoUasUiH  V.  King^  In  re  Wi^rrenA  TrmU,  In  re  Maiid~ 
c*j<rt's  Trusts t  and  In  re  Oliuer*a  MUetnenU  In 
Wollaston  V.  King  it  is  said  the  passdge  relied  upon 
ia  a  mere  dictum  (see  p,  175) ;  it  is,  however,  contained 
in  a  considered  judgment,  and  may  be  taken  to 
express  the  deliberate  opinion  of  the  very  learned 
judge,  Jamea,  Y.C  In  re  Warren' $  Trusts  was  a 
OeciAivu  of  Pearson,  J.,  and  In  re  Handcock  was  m 
deouion  of  the  Irish  Court  of  Appeal,  Final ly,  in 
In  re  OUvtr's  SeUkmentj  Far  well,  J,,  reviewed  all 
those  authorities  and  some  earlier  ones,  and  came  to 
the  conclusion  that  they  should  bs  followed  rather 
than  the  decision  of  Kekewioh,  J*,  in  In  re  Bradshaw. 
Tne  latter  case  ia  the  only  authority  on  the  other  side^ 
and  it  la  undoubtedly  a  deliberate  decision  of  that 
learned  judge  after  consideration  of  the  several  authori- 
ties  other  than  In  re  Oliver^ a  Sctlkmmt.  In  thia  state  of 
things,  all  I  can  do  is  to  say  that  in  my  view  the  b  ilauce 
of  authority  is  against  raising  a  case  of  eleotion^  and 
I  so  hold  accordingly. 

An  attempt  was  made  to  distinguish  this  case 
on  the  ground  that  the  appointment  fails  as  ex- 
t4fnding  to  persons  not  objects  of  the  puwer*  But 
to  ascertain  whether  an  appointment  fails  on  thia 
ground  the  court  looks  at  the  actual  facta,  and  not,  aa 
In  the  case  of  the  rule  against  x>erpetuitie8,  to  possible 
facta  :  Harvey  v.  Siracey,  1  Dr,  73, 1 17,  In  the  present 
case,  on  the  actual  facts,  no  person  not  an  objcot  it 
included;  therefore,  the  distinction  doet  not  exiatt 
I  declare  that  the  ahare  of  Mrs,  Youngs  in  the  funds 
comprised  tn  the  aettlement  ought  to  be  treated  aa 
unappointed,  and  that  the  three  children  can  claim 
such  share  without  making  compensation  out  of  their 
intereats  under  the  will* 

Sohdtort,  WhiU,  Bomtt,  ^  Con 
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Bow  V,  Habt,  (a,) 

Ctyunty  tourl — JuTt6dfcti<yn — Trad^'mark—InjanHion  to 
ruimin  infrrngement^THh  to  a  franthue— -County 
VmrU  Act,  1888  (51  d-  52  Vid.  c.  43),  t,  m—PaUnU, 
Buigm,  and  Trade-Marki  Ad,  1883  (46  dt  47  Vid. 
c-  o7),  is.  76,  76,  90,  117— Pa(^to»  Duigns,  and 
Trade-Marks  Ad,  1888  (61  ct*  62  Vid.  c.  50),  s.  18. 

A  county  court  has  jurkdktion  to  try  an  ^dion  for 
iA/ringtrnent  of  a  regittertd  trade-mark^  fmtwUhstanding 
the  fad  that  the  validity  of  the  trade-mark  h  in  dispute* 
A  trade-fnark  is  not  a  **/ranchUe*^  imthin  the  meaning 
of  the  proviio  in  section  56  o/  the  County  Courts  Ad^ 
1688. 

Appfml  by  the  pUlotiff  fFom  a  deoiaion  by  SEr 
W.  L.  Si-lfe,  judge  of  the  Rocheiter  0-  UDty  Courti 

Tbe  qUi^attoii  raiaed  was  wheiher  tbe  county  court 
has  junaflictio''  to  6iit«rtain  &n  action  for  an  alleged 
infringement  r  f  a  registered  trade- nmrk. 

Tbe  plaintiff  broogbt  an  action  in  reapect  of  an 
alleged  mfringemeiit  by  tbe  defend'int  of  hia,  the 
plaintiff  a.  trarte-mnfk  **  Freedom,*'  re^ifltered  on  the 
4  th  of  July,  1902,  and  he  claimed  an  injnncuon  to 
reA  train  tbe  defeud»iit  from  in  *  ringing  the  trade -mark 
and  also  an  account  or  damages. 

The  defendant  gave  nono*'  that  at  the  heariog  he 
would  obji'ct  to  the  jurTadietion  of  the  county  oonrt 
to  try  tbe  p  aint  ff'g  claim,  and  also  that  be  intended 
to  oon^efit  the  validity  of  tbe  plaintiff's  tra/ie-mark 
and  to  »pp1y  to  the  Bigh  Court  to  have  it  flotpungtd 
from  tbe  reginter  of  trade* marks. 

At  the  bearing  the  objection  as  to  jurisdiotioQ  was 
duly  taken,  but  the  learnwl  judge  decided  to  hear  th« 
ovidenoe  but  declined  to  give  anj  judgmeut  aud  made 
the  following  order:  **It  appeari  <g  that  the  defet^ce 
to  t^ie  ao»ion  puts  in  isnue  the  question  of  the 
plaintifiT'a  ri^  ht  to  the  exoluaive  oae  of  hia  registered 
tTadt-mark  and  his  right  to  have  such  trade-m-irk 
continued  ou  the  register,  which  is  a  question  which 
this  court  has  no  j  una  diction  to  decide,  I  do  not  think 
fit  to  make  any  order  in  this  action/' 

From  thie  order  the  plaintilt  now  appealed. 

Spokes,  for  the  appellant.— By  section  56  of  fbe 
County  Courts  Act,  1888.  jurisdiijtion  is  given  to  the 
county  couTti  in  all  personal  actioni  where  tbe  claim 
doee  not  nceed  £50,  provided  that  *■  the  court  shdl 
not  have  eognizance  of  any  action  of  ejectment,  or  in 
which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments, or  to  any  toll,  fair,  market,  or  franc htse^  shall 
be  in  question,  or  for  any  libel  or  slander*  or  for 
sanction,  or  breach  of  promise  of  marriage.'* 
"Franchise"  is  the  only  exception  in  that  proviso 
that  oould  posaibly  apply  to  the  present  cue ;  but  a 
trad^-mark  is  not  a  "franchise.**  Lord  Esher, 
M.R.,  in  Meg.  v.  Halifax  County  Court  Judge, 
[1891]  2  Q.  B.  263,  aaya:  "The  t*rm  *  franchise'  in 
the  County  Oourta  Act,  1888,  indudea  a  privilege 
granted  by  the  Crown  in  re^ppot  of  ita  prerosfative/^ 
A  trade-mark  cannot  be  ao  di^fiaed.  Section  56  clearly 
shows  that  the  county  court  judge  bad  jurisdiction  to 
grant  the  injunction  the  plaintiff  asked  for, 

BeditiU,  for  the  respondent* — A  trade- mark  is  a 
"  franchise  *'  within  tbe  meanbg  of  acction  56,  and 
therefore  the  county  court  jiidg^  has  no  jurtsdiotion 
to  entertain  the  action.  In  principle  there  is  no 
diflferenoe  between  a  trade-mark  and  letters  patent, 

(a*)  Beported  by  £,  G.  8tillwiix>  Esq^^Bamater^ 
at-Idw, 


except  that  the  former  is  granted  by  the  Legial&tare 

and  the  latter  by  the  Grown*  Reg,  v»  Bali  fax  Couwi^ 
Court  Judge  decided  that  the  grant  of  letteira  patent  it 
a  franc tiise  within  the  meaning  of  the  proviso  in 
aeetion  66.  **  Court'*  in  section  117  of  the  Fatenta, 
Designs,  and  Trade-Marks  Act,  1883,  mrnnM  tbe 
High  Conrt  equally  whether  the  subject  of  diipiito  ia 
the  title  to  a  trade- mark  or  to  a  patent. 

Spokes  replied, 

I/ord  ALYEBaTONE,  L  C.J,— Tbe  point  raised  in  this 
case  is  one  of  considerable  importance  and  diffi^colcy, 
and  I  am  anxious  that  the  conclusion  at  which  E  bav« 
arrived — namely,  that  the  county  court  has  juriadic- 
tion,  should  be  reviewed  in  the  Court  of  Appe&l  I 
think  the  decision  of  the  county  court  judge  w«i 
>yrong,  because  it  eetms  to  me  that  if  the  atatula 
gives  him  jurisdiction  over  this  action  the  question 
raised  by  thM  defence  cannot  take  it  away« 

TdIs  action  was  brought  in  respect  of  an  illegal 
in  fringe  m*»nt  of  a  registered  trade^mark,  and  tbe 
deferidant  by  way  of  defence  gave  notice  tb&t  ha 
intended  to  contest  the  validity  of  the  plaJntifTa 
trade- mark,  and  to  apply  to  a  judge  of  the  High  Oonrt 
to  have  it  eipuBged  from  the  register*  IToder  tboM 
circumstances  the  question  which  ariaea  is  wbetber 
the  county  court  judue  bad  jurisdiction.  SectioQ  d6 
of  the  County  Courts  Aot^  1888,  confers  joriadio- 
tion  ou  the  county  court  in  "all  peraonal  actiona 
where  tbe  df*bt,  c  em  aud,  or  damage  clatmed  ii  not 
more  than  fifty  pounds/'  but  it  gi»es  on  to  provide 
that  the  court  rhall  not  have  cognizance  of,  inter  aim^ 
an?  action  iu  wbicb  the  title  to  any  fi'an0his«  tball  be 
in  question.  Durii-g  the  argument  I  inquired  ir  hat  her 
there  exists  any  authority  upon  the  questton  wbetbiCr 
a  regtutered  trade- mark  is  a  ** franchise*'  within  thm 
meaoLDg  of  section  56,  but  counsel  were  unabt*  to  ctle 
any  auch  authority.  I  tiave  never  heard  it  co]it«D4»d 
that  a  trade-mark  ia  a  franchise,  and,  looking  at  Uw 
grounds  of  the  deci*ioD  in  Meg  v,  Malifax  Cotciiif 
Court  Judge,  I  thi*.k  that  case  is  certainly  not  mm 
authority  to  th-tt  effect.  The  right  to  the  excloAVe 
use  of  a  trade -m>irk  is  a  right  hated  upon  property* 
and  the  HmM  to  the  n^gistratiou  ol  tbat  trade* mark  is 
a  right  conferred  by  statute ;  it  is  not  based  upon  any 
quewtim  of  grant  from  tbe  Crown,  and  ther#»fore  it  ii 
not  analngous  in  its  nature  to  a  franchise.  We  cannot, 
therefore,  bold  tbat  th-^  juriidiction  of  the  oounty 
court  is  excluded  on  the  ground  that  a  trade^mark falls 
It i thin  tbe  meaning  of  tbe  ter^n  "  francbiie.'* 

Then  we  comf*  to  tbe  second  p'unt,  whioh  gives  nam  to 
considerable  difficulty — namely,  that  it  bos  been  b«M 
in  Beg*  v.  Halifax  Counttj  Court  Judge  that  ai3ti<ns 
for  an  infringement  of  a  patent,  where  the  validity 
of  tbe  patent  was  contested*  could  not  be  brought  in 
a  county  conrt,  b»'oaaie«  as  Ijopes,  L.J.,  in  hia  judg- 
ment points  out.  the  Patents  Act,  1883,  "  prorid^ 
special  tuachincry  for  the  trial  of  patent  actii^ua,  OPAf 
applicable  to  a  trial  in  tbe  High  Court,  and  by  wMmm 
117  interprets  the  expression  court  as  used  by  tbe 
Act  to  mean  the  High  Court."  That,  of  conr«v  is 
independent  of  the  view  the  learned  judges  in  tbal 
case  took,  that  the  grant  of  letters  patent  la  a  Iraoobiaa 
within  tbe  meaning  of  the  proviso  in  section  M  of 
the  Oounty  C  mrts  Act,  1888,  The  difficulty  thst  I 
experience  arises  from  the  wording  of  section  18  ol 
the  Fat-nts  Act,  1838,  which  is  in  terms  the  same  as 
sectioQ  31  of  the  Patents  Act,  1833,  and  is  to  b«  mad 
with  that  Act. 

Section  18  provides  that  *'in  an  action  for  inlring«- 
ment  of  a  registered  trade- mark  the  court  or  a  judg« 
may  certify  that  tbe  rigbt  to  tbe  exclusive  use  of  tHa 
trade -mark  came  in  question,  and  If  the  couit  or  a 
judge  so  certifies,  then  iu  any  iobsequsnt  aolioa 
for  infringement   the   plaintiff  in   that    aotioo,  tm 
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obtain irg  a  ftoal  order  or  judgnjeBt  in  bis 
fftvour,  atiftU  have  liie  fall  Qotts^  charge 3,  and 
fxpeusea  ai  between  soiioitor  and  olieDt^  uulesi 
the  court  or  jiidgfl  trying  the  Bubiequfnt  action 
cert)fii«  thai  he  ought  not  to  have  the  &&me»'*  I 
conieea  I  have  liad  aome  doubt  aa  to  whether  or  not 
the  language  of  tbia  aeetion  ii  not  almaat  enough  to 
show  that  the  ipecial  macbiuery  for  dealing  with 
quedtiona  of  infringe cnent  i>f  trade-mark  might  &^' 
elude  the  juris  (Miction  of  the  countf  courts  but  on  the 
whole  I  do  Lot  think  the  language  ib  strong  enough 
for  me  ao  to  bold.  I  do  not  think  we  need  attach 
mugh  weight  to  the  contention  that  aection  13  is 
merely  optional,  and  that  the  pUintiff  coiild  waive 
bit  riKht  thereundf-r  or  not  a»k  for  it,  because  tbat 
would  amount  to  giving  juiiadiction  by  oonipnt*  I 
dOt  boweveTp  recoguiz^  the  forcn  of  the  objection  that 
there  might  be  a  di^cision  in  the  county  court  with 
reference  to  a  trade-mark  in  farour  of  one  of  the 
parlies  and  a  decraion  in  favour  of  the  other  party  in 
proceeding  a  ta^en  m  the  High  Court  under  section  90 
of  the  Act  of  1883  to  expunge  or  vary  the  entry  in 
the  register,  a  power  wttich  ia  o^il fined  to  the  High 
Court  It  haa  not  bcM^a  contended  that  the  county 
court  bftfl  any  joritdictioo  under  that  sect  inn  to 
expunge  or  vary  the  entry,  nor  that  tde  county  court 
oar  J  give  a  c«^rt  ficate  aa  to  exclusive  ua^e  nader  section 
la  of  the  PatenU  Act  of  UBB. 

In  my  opiniou  ici^tion  d6  of  tha  County  Oourti 
Act*  1888,  doei  not  exclude  trade-mark  actioos  from 
the  junsdictioti  of  the  county  court,  I  do  not  think 
the  argumi'titi  in  Beg,  r.  Bali/a^;  Oonnt^  Court  Jwlgt 
apply  in  thfi  case  of  a  trade-^mark  i-xoopt  to  the 
limited  extent  which  I  hav»  indicated  Tht^re  ii 
power  in  ttie  High  Court  to  remove  from  the  county 
oonft  a  on  Be  iu  wMcn  such  a  defence  is  raised  ae  we 
bftve  here,  a  power  which  cprtainly  ought  to  be 
exert iaed  in  the  pn-sent  case  if  the  defendant  so 
d4>eirt,  be  cans  e  if  he  be  luoceBsful  in  his  defence 
t^ffact  can  only  be  given  to  it  by  expunging  the  entry 
m  the  registr^ri  which,  aa  I  have  already  poi*<ted  out, 
can  only  be  done  by  the  High  C  jurt.  On  the  whole 
I  come  to  the  conclusion  tn^t  tUe  eonnty  o«>urt  ju^ge 
had  jurisdiction  and  ought  to  have  entertained  this 
case.  This  appeal  mutt  tberefo^e  be  allowed,  but  ai 
this  csie  is  one  of  cr^nsiderabte  importance  the 
delendant  will  have  leave  to  appeal. 

KENTf  IBY,  J.— I  am  of  the  same  opinion.  In  my 
jadgmtnt  a  trade^mark  is  not  in  any  a^^nse  a  franchise, 
and  therefore  primd  facie  the  county  court  jadge 
b&d  jurisdiction,  and  the  plaintiff  bad  a  right  to  have 
the  case  heard  and  determined ;  but  the  defendant 
Fftiaed  by  his  defence  ae  to  the  validity  of  I  he  trade- 
mark a  matter  over  which  the  county  court  clenrlyhad 
no  j<irisd(ctiGn,  and  becoot^nded  that  the  learned 
jndge  therefore  had  no  jurisdiction  over  the  action 
at  alh  I  do  not  agree  with  that  contention.  Under 
iection  66  of  the  County  Courts  Act,  1888,  jurisdiction 
is  given  to  a  county  court  judge  to  bear  all  but  cer- 
tain excepted  cases,  and  this  action  is  not  one  of  those 
exoei>ted  cases,  although  t  quite  Sf<e  the  difficulty  of 
wcrrking  out  a  defence  such  aa  is  raised  in  tbe  present 
caae  under  the  oounty  county  procef^ure*  Tbe  defend- 
ant, however,  can  und^r  section  126  of  the  County 
Courts  Act,  1888,  apply  for  the  removil  of  tbecaae  into 
tbe  High  Court,  and  as  the  dt-f^^ndant  can  only  obtain 
iba  relief  he  is  seeking  in  tbe  High  Court,  I  think 
thftl  iucb  an  application  would  he  granted,  I  agree, 
titifir«far«,  that  this  appeal  should  be  allowed, 

Appml  allowed  ;  leave  to  appeal. 

Boliottars  for  the  plaintiff,  Carttr  it  BdL 

Solicitor  for  tb«  delendant,  Churchman  A  Wimtr* 


(KeDnedy^and^  Sluing,   JJ.) }  -^^^^^  ^^'  ^^^ 

GwENDOLEir     FREEHOLD    likNU    SOGIBTY    V. 
WlCKfl,  [a*] 
InditB&rial  aocidy—Arrmrs  and  fines — County  Court — 

tfpeciul  T&nedtf  for   dehti  due  from  members — Pati 

MtmhevB — Industrial  t$nd   Provident    Socieiiei   Act, 

1893  (56  cfc  57  Vid,  c,  39),  i,  23,  aufe-sedion  1. 

Bjj  eeftion  23  0/  thii  Industrial  and  Prm^idtnt  Soeiditi 
Ad^  1893,  *'  All  monetfs  payable  hg  a  member  to  a 
rtgisttrtd  sociit^  shall  be  a  debt  due  from  such  Tnember 
to  the  Si}Cidift  and  shaii  be  recvmrable  as  suck  either  in 
the  counti/  court  of  the  district  in  which  the  registered 
office  0/  the  socidy  is  situate  or  in  that  of  the  district  in 
which  such  mem&er  resides,  at  the  option  of  the  society. ^^ 

Htldf  thatf  under  the  aboae  section^  a  society  could  sue 
in  the  county  court  a  past  member  for  a  dnbt  contraded 
while  he  was  a  member  ;  and  consequerttly  that  it  vms 
immateriQl  that  the  amount  sued  for  was  in  excess  of  the 
Grdinury  ju ris d ict io n  of  the  cou n ty  co u rt . 

Appeal  from  the  Leicester  0 aunty  Court 

Tne  action  wts  brought  by  the  Gwendolen  Ltnd 
Society  I  a  s«>ciety  registered  nndf^r  thi  Induatnal  and 
Priivident  Societies  Act,  1893,  to  recover  from  the 
defendant,  who  had  ceased  to  be  a  member,  the  snm 
of  £136  for  arrears  and  fijies  allegf^d  to  have  become 
payable  to  the  society  from  him  during  the  time  he 
w»B  a  member. 

At  the  t  ial  the  county  court  judge  entered  judg^ 
me»  t  for  the  plidotiffa  for  £&a, 

Thw  di-fe  dant  appt^al-^d  on  the  ground,  inter  alia^ 
that  hanng  ceaaed  to  t>e  a  meuib-ir  of  tbe  fonietiy  the 
action  was  not  main*ainablH  under  section  23  (I)  of 
the  Industrial  and  Pmvideot  Societies  Act,  ]8&3> 
whiob  provided  fur  the  recovery  of  money  due  from  a 
member  to  a  soon-t^  aa  a  debt  that  could  be  sued  far 
in  the  county  court.  That  having  ce«sed  to  be  a  member 
of  the  sociery  at  the  date  of  the  ii<<ue  of  the  plaint,  the 
special  proviaions  for  the  recovery  of  debts  tram 
m*"mbers  given  by  section  23  no  longer  applied,  ani 
tbe  amount  of  tbe  plain tiSa'  claim  being  in  sxChsb  of 
the  ordinary  jurisdietion  of  tUe  couney  court,  the 
action  should  aave  baen  brought  in  tne  High  Court. 

A.  Neihon,  for  tbe  defendant. 

0,  B.  Marriott,  for  the  plain  tiffa, 

KEifNEDT,  J, — With  regard  to  the  point  taken  on 
behalf  of  the  defend-infe  upon  section  23,  aub^aection 
1,  of  the  Act  of  1893,  tne  contention  was  that  the 
right  of  the  county  court  judge  to  adjudicate  upon 
an  alleged  debt  from  a  member  to  the  soci t*ty 
depended  upon  whether  the  plaint  had  been  entered 
during  the  time  the  defendant  was  a  member.  But  I 
do  not  agree  with  tbat  contention,  for  I  do  not 
think  that  the  jariadiction  is  so  limited.  I  think 
that  tbe  word  "  member  '*  in  the  section  muat  be  read 
as  including  past  members  as  well  as  present.  Nor 
do  I  see  how  the  fact  that  this  defendant  had  ceased 
to  be  a  member  alters  the  case  or  a^eots  tbe  right 
of  the  society  to  sue  him  in  the  oounty  court  for 
moneys  which  became  due  from  him  whilat  he  was 
stilL  a  member  of  the  society,  and  which  the  Act 
expressly  aays  may  be  sued  for  in  the  county  ooQf t, 

Di^BUifO,  J,— I  agree. 

Appeal  dismisted. 

Solicitors  for  the  plaintiffs,  Btileman  it  Neate,  lor 
Latham^  New^  S  French,  Melton  Mowbray, 

Solicitors  for  the  defendant,  Benmtt  ^  Chance^  lor 
Bray  ^k  Prt^^  Leioestw* 

(a,)  lEeportiMi  by  Eeskhtb  Bum,  Esq.i  Baniiter- 
at<Law. 
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(Lord  Alrentone,  L>G.J»i  aud 
Wilk  and  Kenned  j,  J  J.) 
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May  13,  19C^4. 


LONDOW    COITKTY    COUSOIL    {ApptUants)  v,    IlLUMT- 
JfATEB  ABVEETI9EMENT  Co*  {ReipOfltkiiU}.  {a.) 

MdropoUi  —  Butldingi  —  Illuminated  adveHmmenU 
aj&ed  to  hmldingi — Project  ton  hei^ond  btiilding  line — 
'*  Building  or  drudure  '* — London  Butilding  Act^ 
1894  (57  c£  68  Vid.  c,  &^iu\),  sh  22,  200  (3). 

The  reipond^nts  erected  upon  ihefrotd  walls  o/  a  huihl- 
itig  twelve  adtterlisement  cm  fa  einttructed  of  sheet  irotif 
supported  bg  wrought  iron  tupportst  whkh  itfere  pinned 
through  the  front  walk.  The  outer  »ide  of  each  caie  wat 
comred  with  a  wooden  frame  carrying  mnvti^  or  linen 
lintd  wilk  adij&rtiiernentSf  and  2)rovlsion  waa  made  for 
iUumifiatifig  tke  interior  of  the  casa  hg  electric  light* 
The  caseA  vari^  in  width  from  two  to  fue  feett  and  in 
height  from  Jive  to  Aeven  fett,  £kich  of  the  cases  stood  out 
ten  inches  in  front  of  a  front  waH  of  the  building  hegond 
ike  general  line  of  building*  but  each  projection  was  le$s 
than  the  projeclion  of  tht  ejtisUng  cornice  j^ver  tke  ehopt 
which  was  two  feet  from  the  face  of  the  jnain  buildijig. 
Tke  resppndetits  had  not  obtained  the  consent  of  ike 
London  Cnunty  Council  to  the  erection  of  the  easei. 

Held  {by  Lord  Alrer^taaei  L.G.J. ,  and  KtBoedy,  J., 
Will 8,  Ji,  dissenting) f  that  the  casts  i&ere  not  structures 
within  the  meaning  of  section  22  of  the  London  Building 
Act,  1894,  which  provldts  that  *'  no  building  or  strudure 
thallf  without  tke  consent  of  the  council^  be  ereded  beyond 
the  general  line  of  buildings  in  any  street*^* 

Ca^e  aUted  by  A,  0,  Piowd«s»  Eiq^,  metropolitan 
police  magistrate,  dtting  at  the  Marlborough-street 
poHce-oourt. 

On  the  10th  ol  Ootoher,  1903,  an  information  was 
laid  again  at  the  respondent  a  by  T,  Chilvert,  on  behalf 
of  the  appelJanta,  chargiDg  them  that  on  the  26th  of 
May,  1903,  they  did  unlawfully  ereot  certain  structures 
beyond  the  general  line  of  bnUdingeat48^  Oranbourn- 
Btt«6t,  L^ioflflter-squftre,  in  the  City  of  Weatniinoter, 
in  the  county  of  London,  in  contravention  of  the 
provjsioDi  o!  Part  III*  of  the  London  Building  Act, 
1894,  aad  without  the  conBent  in  writiDg  of  the 
appellantfl^  whereby  they  became  Uable  to  the 
penalty  praicribed  by  fectton  200  (3)  of  the  taid  Act, 
wid  the  later  Amendment  Act  of  1S98, 

Upon  the  heiiriog  of  the  information  the  following 
facts  were  proved  or  admitted : 

In  the  montha  of  April  and  May,  1903,  the  reflpon- 
dent*  erected  npon  the  front  walls  of  the  building 
H'o,  48,  Oranboum -street,  L^icester-fquare*  twelve 
adTtrtisemeDt  oaiea.  The  cases  were  oonstrncted  of 
sheet  iron,  supported  by  strong  wroaght-iron  supports, 
securely  out  and  pinned  through  the  front  walls  of 
the  building.  The  outer  side  of  each  of  the  cases  was 
covered  with  a  wooden  frame  oanying  can  van  or  lie  en 
lined  with  advertisements,  and  provision  waa  made 
for  illumlDating  the  tnteriorfl  of  the  caies  by  eleetrie 
light.  The  cases  varied  iu  width  from  two  feet  to 
five  feet,  and  in  height  from  five  feat  to  seven  feet*  Each 
of  the  ostes  stood  out  ten  inches  in  front  of  a  front 
wall  of  the  build bg,  but  each  projection  was  less  than 
the  projection  of  the  existing  corn  ice  over  the  ahop, 
which  is  two  feet  from  the  face  of  the  main  building. 
The  front  of  the  ciaes  was  about  ten  inches  beyond 
the  general  line  of  buildings  as  determined  bj  a 
certificate  dated  the  23rd  of  December,  1903,  of  the 
superintending  architect  of  metropolitan  buildingi. 
It  would  be  possible  to  move  the  whole  of  the  oases 

('t.)  Reported  by  E.  Q,  8tiu.well,  Esq,*  Barrister- 
&t-Law. 


(with  the  ej^ception  of  the  iron  sapport^)  in  a  suigk 
day  without  injury  to  the  building* 

The  re  ipon dents  had  not  obtained  the  ooaflento! 
the  appellanta  to  the  erection  of  the  catea. 

The  appellanta  contended  that  the  oates  so  fiied 
and  supported  as  aforesaid  were  ttructurea  witbio 
the  meaninj^  of  sections  22  and  200  (3]  of  the  London 
Building  Act,  1894, 

The  rdSpondenta  contended  that  the  cases  were  not 
structures  within  the  meaning  of  section  22  of  th« 
said  Acti 

The  learned  magiitrate  was  of  opinion  that  the  cases 
in  question  were  not  structures  within  tha  meatiag 
of  the  Act,  that  they  were  in  their  nature  mere 
excrescences  which  could  be  removed  at  will  withoat 
injury  to  the  fabric,  and  that  they  could  not  be  latdt 
therefore,  to  be  a  ''bringing  forward**  of  the  maia 
buildiDg  such  as  was  contemplated  by  the  statute^  aiid 
he  accordingly  dismissed  the  summons^ 

The  quf*stion  of  law  for  the  opinion  of  the  oourt 
was  whether,  upon  the  true  oonstr notion  of  tb« 
sections  above  referred  to,  the  respondents,  on  the 
facts  ab^ve  referred  to,  h&d  erected  a  structure  or 
structures  beyond  the  general  line  of  the  bnildiogi 
af  or  BS  aid 

The  London  Building  Act,  1894  (o7  &  58  Tmk  e, 
213),  s«  22,  provides  as  folio wa  : 

'*  No  building  or  structure  shall  without  conseot  b 
writing  of  the  council  be  erected  beyond  the  general 
line  ol  buildings  iu  any  street  or  part  of  a  street, 
place,  or  row  of  houses  in  which  the  same  is  sitoati 
in  case  the  distance  of  such  line  of  buildings  from 
the  highway  does  not  exceed  fifty  feet  or  wittdn  fifty 
feet  of  the  highway  when  the  distance  of  the  line  of 
buildings  therefrom  amounts  to  or  exceeds  fifty  fett, 
not withstandiDg  there  being  g-irdena  or  vacant  sptOAi 
between  the  line  of  buildings  and  the  highway.  Budi 
general  line  of  buildings  shall  be  defined  by  the 
sux>&rin tending  architecti^' 

By  section  200  (3)  a  penalty  is  imposed  on  eveiy 
person  who  **  erects  or  brings  forward  any  bnild^ 
or  atmcture  in  contravention  of  any  of  the  provisiooi 
of  Part  III.  of  this  Act  or  of  any  conditions  attichiii 
by  the  council  to  any  consent  given  pursuant  to  iiiili 
provisions," 

Avorg,  K*0.  (Daldg  with  him),  for  the  appellaiil, 

Macmorrant  K,C*  (H.  Cassie  ^oldm  with  him}^  for 

the  respondents. 

The  argument*  of  counsel  sufficiently  appear  in  thi 
judgments. 

The  following  cases  were  referred  to:  Cobmy  flW 

Co,  V.  lA>ndon  County  Council,  63  J.  P.  105;  3^  '^ 
London  County  Council,  49  W,  E.  390,  [1901]  1  K,  & 
o80 ;  Venner  y*  McDonnell,  45  W,  E*  267,  [1197]  I 
Q.  B,  421 ;  Dtivg  v,  London  Cotmty  Council,  tl^^J  ^ 
Q.  B,  577  ;  and  Wendon  v,  London  County  CouneHf  4S 
W.  B.  370,  [1894]  1  Q.  B.  812. 

KEl^EnT»  J*— In  tbis  case,  speaking  for  mjself,  I 
am  unable  to  adopt  tha  view  that  the  Bectsioa  of  th« 
learned  magistrate  must  be  oTerruled.  I  do  iic4 
think  there  is  much  more  to  ba  said  than  thtr> 
that  it  is  a  question  of  fact  and  a  questiati 
of  degree  in  each  case.  The  magistrate  hss.  m 
doubt,  put  it  Bisa  question  of  law^ — that  is,  *'  WluitJi«r 
upon  the  true  construction  of  sections  22  and  200  ($) 
of  the  London  Building  Act,  1894,**  the  reipond<?et» 
**  erected  a  struetnre  or  striicturet  beyond  the  g€n««rtl 
line  of  buildings  aforeiaid.*^  It  seems  to  me  that  if 
it  be  a  question  of  fact  and  of  degree  in  eaoli  oas«,  it 
was  for  him  to  decide  it ;  and  he  hat  decided  "  that  th« 
i  cases    in    question    were  not  ftmgtnm  within  tht 


J 


76L  im. 


[l^,4,l9QCt] 


THE   WEEKLY  REPORTER* 


221 


H.  0.         LoanDOM  OOUJITT  OoXTNC]^  [ApFLTB.]  v,  ItLtnCUrATID  >iDVlBTtBIM¥HT  C3o.  (ESf  Ti.}>         H.  Q« 


meftsmg  of  the  Act.'*  It  is  true  hd  h&i  addad  a  rider 
*'tliat  they  were  in  the  u&t are  of  mere  exoresceDcea 
which  cou'd  be  reaao'Fed  at  wUl  without  iojury  to  the 
f«biic,  and  that  they  conld  not  be  aaid  therefore  to  be 
a  *  brtDgk^g  forward  '  oi  the  main  buildiDg  such  as  was 
ConteiBplaUd  by  the  statute.'*  With  great  respect  to 
the  learned  magiitrate^  I  do  not  see  the  foroe  of  the 
rider.  We  are  told  they  are  mere  ^xcTeaceneev.  I  da 
not  knew  what  a  mpte  estGreacence  h  io  that  senie ; 
but  I  cannot  May  that  he  ii  wrong  in  point  of  law  in 
holding  that  thii  particalar  thing  erected  over  the 
door  of  thii  shop  is  not  a  ^'atfuctore  or  building" 
erects i  within  the  meaning  of  that  section.  It  wat  a 
thing  which  wa«  nnque^tionably,  I  ihould  think,  not 
iMCAfsarily  intended  to  be  permanent ;  indeed,  I  ibould 
tilisk  when  thii  tenant  oontempiated  leaving  hia  shop 
be  probably  would  remove  it,  or  poiiibly  change 
it  next  year.  It  h  a  form  of  advertisement* 
It  is  not,  to  my  mind^  like  &  bow  window  or  anythtug 
of  that  kind,  which  iSj  from  its  oatarOj  whether  it  is 
made  of  wood,  tio,  or  iroDt  or  of  iton*^,  io  tended  to 
form  part  of  a  building  or  btraclure.  I  agree  also 
that  there  may  be  a  structure,  such  as  a  greenhouse, 
ui;der  certain  conditioua  which  would  be  within  the 
section  a  structure  or  buildings  although  in  fact  it  might 
bephyaicallj  remofable  without  injurj  to  the  building; 
for  it  would  be  primd  facit  a  thing  which  would  be 
intended  to  remiin,  and  would  be  within  tbe  statute 
int  does  go  bejond  the  bnilding  line.  Here  there  is 
something  up  aloft  on  the  house  equivalent  to  a 
projecting  Itdge^a  large  one^  I  agree — but  atill  I 
cannot  consider  it  a  '^structure  or  buildiog*^  ss  a 
matter  of  law,  nor  that  the  magistrate  who  held  that 
it  if  Dot,  is  WTf  ng  io  law.  Had  the  question  arisen 
under  tectioD  73  (8),  as  to  whether  this  was  a  projec- 
tion, then  noleis  we  are  hampered  and  prevented  from 
io  deciding  by  the  previous  decision  of  this  court 
{Mtiil  V.  Lifiidim  County  €Qunj^il\  I  should  have  been 
inclined  toaa;  it  was  a  projectioD.  But,  be  that  as 
it  ED  ay,  we  ar#t20w  only  dealiog  with  section  22,  and 
I  am  not  sattsSed  that  the  kamed  magistrate  was 
wrong  io  point  of  law. 

Wills,  J.— I  have  the  misfortune  to  differ  from 
my  lord  and  brother  Kennedy,  and*  therefore,  I  have 
now  to  f  xpress  my  own  opinion.  Queatiocs  of  this 
kind  must  always  be  questions  of  mixed  law  and 
fact,  and  it  is  not  very  easy  to  say  to  what  extent  the 
law  onght  to  prevail,  and  to  what  extent  the  cou- 
aideration  of  facts  onght  to  prevail.  But  f  a[n  quite 
sure  the  learned  miigiatrate  did  not  mean  us  to  deal 
with  the  case  whicb  he  stated,  as  if  ho  had  founds  as  a 
matter  of  fact,  that  this  was  not  a  structure;  and, 
therefore,  it  seems  ti  me  to  be  open  to  us  to  consider 
whether  from  the  natural  construolion  of  the  wordi 
in  the  Act  of  Parliament  it  is  or  Is  not  a  structure. 
Of  course,  I  take  my  stand  upon  the  desonptton  of  it 
given  in  the  case  stated-^viz.,  *^  The  said  eases  were 
oocitructed  of  sheet  iron  supported  by  strong  wrought 
iron  supports  leourely  cut  and  pinned  through  the 
front  walls  of  the  s«id  biuldiog/*  I  need  not  go  any 
fartherp  It  aeeois  to  me  that  it  would  be  difficult  to 
have  aoy  amount  of  annexation,  short  of  that  which 
would  present  the  tenant  from  removing  it  during 
the  term,  that  could  go  much  further  than  what  exists 
in  thij  case;  and  I  csnnot  help  coming  to  the  conclu- 
Bicn  mjat If  that,  as  long  as  it  remains  annexed  to  the 
building,  it  is  a  part  of  the  building,  although  it  may 
be  a  part  that  ciu  be  removed ;  and  that,  if  it  is  not 
part  of  the  building,  ceTtainly  tomy  miudit  ii  a  at  rue - 
tore*  Put  glass  there  Ju^tead  of  canvas  and  you  would 
bave  a  windo  w«  I  thiDk  there  would  not  be  very  much 
dzMculty  in  sayiDgi  if  that  was  the  ease,  that  then  it 
was  a  atructure.  I  do  not  think  that  auythin  g  is  gained 
by  considering  other  parte  of  the  Act  of  Partiaiment. 


I  cannot  help  experiencing  this  kind  of  feeling,  though 
it  ought  not  to  induence  one^s  decision,  and  i*  d^ej 
not  iuduence  minei  that  it  is  extremely  uulikely  that 
erections  of  tbis  kind  should  be  left  untouched 
altogether  by  this  legislation,  because  it  ia  obvious 
that,  BO  loug  as  the  oharacter  of  the  annexation 
remains  the  same— at  leatt^  it  seems  to  me  to  be 
obfioua — it  canuot  make  atty  diffe^rence  whether 
the  breadth  is  ten  inches  or  two  or  three  or  four  feet. 
For  these  reasons  I  am  compelled  to  differ,  although , 
of  course,  I  need  not  say  I  doubt  my  own  Judgment 
when  I  am  differing  from  my  lord  and  brother 
Kennedy  ;  but  I  am  bound  to  say  that  in  my  opinion 
the  erection  in  question  is  a  building  or  struotare 
within  seoticn  22. 

Lord  Alter  STONE,  LtC.J.— I  agree  with  the 
greater  pirt  of  what  my  brother  Wills  has  said,  but 
I  am  unable  to  arrive  at  the  CQUctuiion  he  arrives  at 
on  the  reasons  he  has  giveQ.  I  agree  with  him 
entirely  that  we  are  not  entitled  to  look  at  other  parts 
of  the  Act  for  the  mere  purpose  of  construing  par- 
ticular words,  I  agree  entirely  with  him  that  these 
words  have  to  be  construed  in  each  of  the  section s^  and 
each  group  of  sections  too,  with  regard  to  the  pur- 
view of  those  particular  sections  and  groups  of 
sections ;  but  I  do  think  it  is  legitimate  to  consider 
whether  or  not  a  particular  thing  is  dealt  with  in  one 
part  of  the  Act,  or  is  dealt  with  in  another ;  and  to 
that  extent,  and  to  that  extent  only,  do  I  think  it 
material  to  consider  other  groups  of  sections  and 
other  enacting  clauses  in  this  Ac^  However,  I  must 
Bay  my  main  ground  of  decision  in  this  caae  ia  that  I 
am  unable  to  say  that  the  learned  magistrate  has 
gone  wrong  as  a  matter  of  law.  I  do  not  tbink  he 
meant  to  state  the  case  so  as  to  say  that  hia  finding 
was  one  of  fact ;  but  bis  conclusion  is  one  of  fact  in 
one  aense — wh^n  he  says,  "  I  wat  of  opinoin  that  the 
cases  in  question  were  not  structures  within  the 
meaning  of  the  Act,  that  they  werA  in  the 
nature  of  mere  excrescences  whioh  could  ba  removed 
at  will  without  injury  to  the  fabric," — and  I  am 
unable  to  say  that  in  coming  to  that  conclusion  he 
has  gone  wroog  on  a  matter  of  law.  It  must,'  of 
oourae,  be  taken  on  the  finding  that  these  advertise- 
ment cases  could  be  removed  by  the  tenant  at  the 
tenant's  wUl — he  finds  so— Mid  they  are  therefore 
not  fixtures  in  the  sense  that  a  bow  window  would 
be,  or  that  a  structure  of  that  character  would  be, 
for  they  can  be  removed  without  any  iniuty 
whatever  to  the  main  structure.  I  think  all  these 
findings  of  fact  must  be  taken  as  beii^g  found  by  him 
with  reference  to  these  particular  structures,  and  the 
question  we  have  to  ask  ourselves  is.  On  thoae  findings 
is  he  bonnd  to  hold  as  a  matter  of  lav  that  a 
structure  so  erected  as  that  was,  comes  within 
section  22  (l)  or  section  200  (3)?  I  was  much 
pre s led  with  what  my  brother  Wills  baa  relied  on 
— viz»,  the  description  of  this  *'tbing"  in  the  case 
as  stated,  but  it  seems  to  me,  aa  he  has  rather  indi- 
cated, that  you  cannot  deal  with  these  sort  of  casea 
by  limply  dealing  with  the  way  in  which  the  thing  is 
constructed;  because  one  can  imagine  many  **  things" 
—as  he  has  properly  called  them— far  less  lubstan- 
tially  built,  which  might  be  a  much  more  clear 
iDfringement  of  section  22  (1)  than   these.     Section 


the 

primd  ^ 

to  ** buildings**  or  •'stmctures 'in  the  nature  of 
buildings."  That,  of  courfe,  does  not  solve  the  ques- 
tion, because  parts  of  buildiogs  and  parta  of  struc- 
tures would  come  in  under  those  words.  But  if  you 
look  at  section  2^  aa  to  Eettiig  baik  buildings  when 
they  are  taken    doni^,  ai:d  at  fccticn  25  as  to  the 
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ooDdltiotii  which  the  council  mAf  attach  to  their 
oaiiseBt  to  the  erection  of  a  boildiDg  beyond  tht 
general  line  of  buildings,  Ihote  Bections  feam  to  me 
to  point  to  different  coniid^rations  to  tboie  which 
ought  to  be  borne  in  view  when  you  are  deal- 
ing with  such  a  oaae  as  tbiv.  And  I  lupple- 
me&t  that  by  pointing  out  that  I  do  find  in  tbii 
Act  of  Purliamectt  a  number  of  Bectioni  dealing 
with  what  I  thiEik  this  structure  und  mbtedly  was — 
nauiely,  a  proj action  from  the  buildiug*  Now,  of 
course,  I  am  hi&mpercd  in  coming  to  that  couctu«ion, 
baTtog  regard  to  the  deciaion  of  Brue  and  PhiOi- 
more,  J  J  ,  in  Hull  v.  London  County  Counci!.  All  I 
deiire  to  say  is  tbal  if,  upon  a  proper  statement  of 
facts,  the  question  does  hereafter  come  up  as  to 
whether  su/ih  a  tbiug  aa  this  is  or  it  not  a  proj  action 
under  section  73  the  effeict  of  that  decision  will  have 
to  be  reconsidered  by  this  court  or^  if  possible,  in 
some  way  taken  to  the  Gunrt  of  Appeal,  But  I  am 
unable  to  see  in  that:|  an  argument  for  enKrgiog  a  action 
22  as  my  brotber  Willn  sugic^ated  it  stiould  lie  enlarged. 
Section  22,  and  all  the  necti  -ns  in  Fare  II f.,  SHctiocis 
22-31,  relate  to  a  different  subject-matter  to  pro- 
jections wbich  are  dt»aU  wirh  under  other  sections  of 
the  Aot.  Xiookiiig  at  the  facts  I  do  not  think  the 
magistrate  came  to  a  «rong  conclu^ioa  in  law  whi^n 
he  found  that  these  excresceDces  or  things  were  not 
struct ures  or  bmldiogs  within  neotion  22,  I  am^ 
therefore,  of  cpiniun  this  appeal  should  be  dismiased« 

Appeal  dUmisaed, 

Solicitor  fcr  the  appellant,  W,  A*  Blaxtand, 

Bolioiioi  for  iht  respondent,  Maurice  Mo%lqf^ 
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IN   BANKRUPTCY, 

(Bigham,  JO  I 

In  rt  FAJJ3HAWB, 

Ex  parte  Le  MAii€B:Ajrr.  (a.) 

Bankrupictf — Proofs S^cuTed  creditor — Amendmmi  of 
proof  b^  re'Valttation  of  security — Bankrupted  Ad^t 
1833  (4*i  it  47  Vict,  c-  52),  Schedule  IL,  rr,  8-14. 

A  creditor  fnay  amend  his  proof  by  aaetiinf  hit 
seturity  at  an  increased  vainer  even  thttu^h  the  ori^nal 
under -valuation  of  hii  security  camed  the  faiiufe  af  a 
mheme  to  pay  the  unsecured  er^itori  7s.  6d.  in  ihs  £. 

Application  by  creditors  for  leave  to  amend  their 
proof  hy  re-Ta1utogtb^ir  security  J  which  had  increwed 
in  value  since  the  admis»iaa  of  their  prriof. 

Tfie  HppHcant;  crnditors  had  lent  thn  debtor  the 
sum  of  £o,000  upon  mortgage  of  an  estate,  wbiuh  wm 
subject,  amoi>g  ^ther  cbarge^^  to  a  j  an  tore  of  £300  » 
year  iu  faviiur  of  the  debtor's  wife  in  t&e  event  of  iier 
surviving  her  husband. 

At  the  dn^e  of  the  receiving  order,  the  15tb  of 
March,  1B95,  there  was  due  tr«  the  oreditori  £i  JOO  on 
account  of  pri^ictpal  and  £1003  on  account  of  inteTMt^ 
maki'-g  a  total  sum  of  £d,20S,  The  debtor  retumod 
the  credit"r»  as  fully  secured,  couspqutntly  no  notto* 
of  the  makiijg  of  the  rt^ceiviug  order  was  given  to 
tbem,  aud  they  did  not  h^ar  of  it  until  the  28th  of 
May. 

Oo  the  29th  of  Miy,  FMxer  &  Co ,  a^llcitors  for  Ibe 
creditj  <rs,  wrote  to  Muuus  &  Loogdeu,  solicitors  for  the 
debtor,  static g  that  their  cli*?nt8  did  not  oon«ider  that 
they  were  fully  secured,  and  clatm«d  to  p£0?e  in  the 
bat  kmptcy. 

On  the  i^Oth  of  May  the  debtor  proposed  a  aclwaie 
for  the  payment  of  7a.  6d,  in  the  £  to  bis  unaectu^ 
creditors,  ^ 

On  the  3rd  of  July  the  applicant  creditors  premntad 
a  pronf  for  £5,208,  in  which  they  valued  their  security 
at  £2,604.  The  solidtois  for  the  debtor  protested  at 
the  pTeietitation  of  this  proof,  as  it  entirely  upset  tbfl 
propcs^'d  scheme  of  arrangement  by  addiug  £2,6(M  to 
the  UD secured  debt^. 

The  creditors^  however,  insisted  on  prettnting  tb# 
proof f  which  was  admitted  by  the  trust^.  The  scmema 
of  arrangement  fell  through,  and  the  uusecui^d 
creditors  only  received  Is,  in  the  £j  the  applicaitt 
^editors  receiving  £130, 

In  January,  1003,  the  bankrupt's  wife  predecesMd 
her  husband,  aud,  the  mortgaged  estate  beiog  reliefsd 
of  liability  for  ber  jointure,  the  applicant  creditcinr 
Sfloutity  rose  in  value. 

On  the  12th  of  May,  1901,  they  asked  the  tnutM 
to  allow  thecu  to  amend  their  proof  by  valuing  their 
security  at  the  fuU  amount  of  their  debt,  and  they 
offered  to  return  the  sum  ol  £l30  which  thej  h*d 
received  in  dividends^ 

The  trustee  refused  his  consent  upon  the  1 4th  of 
May,  whereupon  notice  of  the  present  applioaHoB 
wai  giveo. 

Midr  Macktnzitt  for  the  applioants, — A  cn^toff 
may  amend  at  anv  time  on  showing  to  the  satisfaetaoB 
of  the  court  that  his  security  has  increased  in  vmla%  to 
loug  as  he  is  prepare!  to  repay  any  dividendi  he  mmf 
have  received  o«9^iDg  to  the  under- valuation  of  hia 
seourity :  see  rules  13  end  14  of  Schedule  It,  of  th« 
Bankruptcy  Act,  1333, 

EameUt  for  the  trustee.— In  the   first  plaoe  the 

(a.)  Eeported  by  P.  M.  FfiA^roici,  Es^„  BaiTttter> 
at-Law* 
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creditor  cmglit  not  to  be  allowed  to  amend  In  thli 
CM©  baeatise  of  hia  delay  in  wattiog  lor  fourteue 
jmmiht  from  the  date  when  bit  eeourity  increaaed  in 
Talue  before  making  his  application^ — from  JanU'iry, 
1903.  to  May,  l&CH,  Seoocdly,  I  contend  that  the 
amrtwili  not  allow  amendm**nt  where  the  partiei 
bai^e  altered  the  position  of  thiDga  by  their  acrion* 
Here  the  soheine  of  trraogement  wat  upset  by  thflse 
creditort  inaistiog  on  their  proof,  and  it  i«  not  fair 
now  for  them  to  deprive  the  otber  creditors  of  the 
only  auet  tH^y  can  bop©  to  get*  See  the  remarks  of 
TaagbaQ  WiUianis,  J.,  in  In  re  iVewl'm,  Ex  parte 
Th€  National  Prmincial  Bank,  4a  W,  R»  S3.  [18961 
2  Q.  B,,  at  p.  406:  '*  Tfie  rule  ought  bo  to  be  con- 
itrued  aa  to  giv*e  the  creditor  the  rigbt  to  amend  noless 
hj  8omethingf  whioh  has  happened  tive  pOBition  of  the 
tnii»ee  aird  the  creditor  bdi  become  so  altered  that 
the  righte  of  the  parties  concerned  may  be  considered 
to  be  fixed  on  the  baiifl  of  the  alteration.*' 

H-  also  oiti'd  Ex.  jmrU  Nortu,  In  re  Sadler,  35  W,  E. 
19,  rj  Q.B.  D.  728.  and  In  re  Ba/dtf  Exnlosives  On., 
52  W,  R.  470,   [1904]  1  Oh»  226, 

Muir  Mackefwk,  in  reply,— The  argnmeat  pnt  for^ 
ward  cm  behalf  of  the  trustee  would  deprive  the 
creditor  of  all  his  righta  und^r  nilea  13  and  14  of 
Schedule  II.  /ra  re  Ntuit^in  is  really  a  itrong  oaae  in  the 
ippliceoti'  favour,  for  there  a  cred  it  or  was  allowed  to 
re?ftlae  bis  iecurity  after  be  bad  been  tendered  »he 
amount  at  whioh  he  had  originally  assessed  it      [He 

I  was  stopped  by  the  court.  ] 
BiOHAM,  J* — The  applicants  in  this  caie  valued 
their  Becutity  in  1895  at  half  the  amount  of  their 
debt»  and  th*-re  is  no  reason  to  suppoBo  that  that  was 
not  an  honest  valuation.  They  h*d  then  the  ri«ht 
wbicb  they  seek  to  enforce  now,  of  altering  their 
Taluation  and  amending  their  proof  **  at  any  time,"  on 
ihowing  to  the  «att*f*otion  of  the  c^urt  that  their 
security  has  increased  or  decreased  since  its  previous 
vdufttion.  They  have  here  satisfied  me  thai  it  has 
increased. 

It  U  urged  that  in  equity  they  ahould  not  be 
allowed  to  exercise  this  right  beeaute  they  prevented 
the  debtor  from  carrying  through  a  oompotition 
owin^  to  their  proof  it  ending  as  an  noiecured  claim 
for   £2 Mi      This    h  set   up  as  a  reason  why  they 

Iibottld  not  be  allowed  to  am*»nel,  and  reliance  is 
placed  on  an  ohiter  dictum  of  Vaughau  Williami,  J„ 
in  tbe  course  of  his  judnment  in  In  re  Newton,  where  be 
•peaks  of  possible  ca«es  where  '*  the  position  of  the 
creditor  and  the  trustee  has  became  so  altered''  by 
the  action  of  the  creditors,  that  amendment  ought  not 
to  be  allowed.  That  paisage,  bowever,  cannot  be 
oonstrued  so  ai  to  apply  to  this  case  because  the 
trustee  was  not  in  existenoe  when  the  applicants  did 
wh*t  is  oomplained  of. 

It  Beems  to  me  that  Dothiag  which  tbe  secured 
creditors  have  done  has  tftki»a  away  thfir  light  to 
amend*    They  made  an  honest  valuation  upon  both 

»<»canoni,  and  I  am  at  a  loii  to  see  why  the  fact  that 
the  debtor  failed  to  oarry  a  composition,  because  tbe 
ippUcants  did  what  they  bad  a  right  to  do,  should 
itaud  in  the  way  of  their  bnog  allowed  to  amend 
their  proof. 

Apfj^icaiion  alhwuL 

Selidtors  for  the  appUoants,  Farr^  S  Co, 

BoMtort  for  the  trustee,  Munm^  Lon^den. 
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Aug,  9 ;  Oct,  25, 


In  re  A  Debtob^ 

Ex  park  Thb  Debtor.  {«.) 


Banhruptc^^Pdilian-- Act  0/  hatikrupttif^  Dud  of 
aaitignment^Conduct  of  peiitiomng  credit  ir—SumchTit 
cause  fur  rt/taal  of  receiving  order^Bankruptci/  Ad. 
1883  (46  c£  47  Vict.  c.  52),  .f  7.  mh-mtion  3.  ' 

Whtre  a  debtor  had  offered  a  compositiQn  tt^  hU 
crtditorB  a  creditor  refuted  to  aiaent  to  the  deed  of 
aiiignmtfit,  by  mtans  of  which  the  cmipo$itwn  was  to  be 
carried  aat,  and  threntened  hunkruptry  proceeditigs  unie$i 
he  itfere  paid  in  full. 

If  eld,  thai  the  credititr  woi  not  erditM  to  succeed  upon 
the  preiiintation  of  a  hankrupicy  petition,  aa  hii  conduct 
conatiiiiUd  **  sufficient  came"  within  section  7»  tub- 
aedion  3.  of  the  Bankruptcy  Act^  1883,  for  refmins  to 
make  a  refeiinng  order* 

In  re  Shaw,  Br  parte  GUI,  49  W.  E.  264,  followed. 

Appeal  by  tbe  debtor  from  a  reoeivlng  order  made 
agaieat  him  in  the  comity  eourt  at  Wandsworth. 

The  folio winj?  statem*^nt  of  tbe  facts  is  taken  from 
the  judgmp't  of  Bigbam,  J,  : 

Onthe  19th  of  April,  1904,  the  debtor  executed  a 
deed  of  assign a)ent  of  all  bis  prnperty  to  a  Mn 
Baktr  for  the  benefit  of  bis  creditors.  This  was  an 
act  of  baiikfuptcy.  Tbe  nex^i  day  fbe  debtor's 
solicitors  iisued  a  circular  convening  a  meetings  of  the 
creditors  for  the  purpose  of  reoi-iving  and  ooosider- 
ing  a  Btatement  of  the  debtor's  affairs.  A  copy  of 
this  circular  was  sent  to  tbe  respondents,  Gover  *t 
Ck).|  who  were  oreditors  for  £75,  Tbe  meetieg  wa« 
held  on  the  25 rb  of  April,  Q-iver  &  Qo,  being  repre- 
sented thereat  by  a  Mr.  Cordeld,  an  accountant,  A 
stufo^ment  of  affairs  was  produced,  sbofving  assets 
£636,  and  liabilidea,  £1,771.  Some  of  the  creditors 
expresBed  their  willingness  to  acoept  a  oompositioa 
of  10s.  in  the  pound,  but  Corfield,  representing 
Gover  &  Oo..  stated  that  he  could  not  agree.  The 
available  funds  weresuffioient  to  pay  10-,  in  the  pound 
and  aocordingiy  tbe  debtor's  solicitors  issued  a  second 
circular.  This  circular  invited  each  creditor  to  sign  a 
form  of  assent  to  tbe  d*^ed  of  aaiignment,  and  it  also 
stated  that  although  the  debtor  could  not  pay  ten 
shillings  in  the  pound  hie  friendi  were  prepared  to 
repurchase  the  estata  for  a  sum  sufficient  to  pay 
seven- and-»ixpence  in  the  pound.  The  respondents 
answered  tbia  circular  on  the  3rd  of  May  by  a  letter 
in  which  they  paid  ttiat  in  their  opinion  the  case  was 
not  one  for  a  deed  of  assignment  but  for  the  baok- 
tuptey  court.  On  the  next  day  Mr,  Baker  (the  trustee 
under  tbe  deed)  law  tbe  respondents  with  the  object 
of  inducing  them  to  assent  to  the  scheme,  but  they 
refused,  saying  that  they  would  file  a  petition  '*  unless 
the  debtor  or  his  friends  w*re  j;' re  pared  to  make  some 
better  arrangement  with  tbeni.*' 

On  tbe  5tb  of  May,  according  to  an  afi^davlt  of  tbe 
debtar^  he  himself  asked  the  respondents  to 
ex*-cute  the  d*ed,  and  they  answered  that  tbey 
would  if  the  debtor  promised  to  pay  them  tbe 
balance  of  their  debt  in  ful],  but  not  other- 
wise. On  the  7th  of  May  the  debtor^  accompanied 
this  time  by  his  broth er*in>law,  Mr.  Levy, 
again  saw  the  respondeote,  who  then  said  that  they 
were  prepared  to  accept  a  compa#ition  of  seven- and - 
sixpence  to  be  paid  under  the  deed  **  provided  they 
were  given  two  biUs  for  the  balance  of   their  debt 


(a,)  Eeported  by  P.  M,  Francke.  Esq,,  Barrister- 
at -Law. 
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with  the  cam^  of  the  debtor  ood  his  fatb«r-in-kw 

iipoQ  thenii  or  they  wauld  taVe  £60  caah  down  and 
sign  the  deed/'  The  debtor*^  father-in-lBW  was 
ask«d  to  lend  hia  name  in  the  way  euggeated,  but  he 
refuBcd^  and  his  refusal  having  been  comnmnicated  to 
the  re&pondeotf  they  wrote  a  letter  of  the  llth  o* 
May  which  ia  as  foUowa:  "  tJiil*'a8  you  call  here  to- 
morrow wifh  £29  8a.  3d.,  that  is  seven- and -sixpence 
in  the  pound,  together  with  two  billa  drawn  one  at 
twelve  montha  for  £25  14t*  6d.  and  the  other  at 
Miemx  months  for  £25  14a*  6d*,  accepted  by  the 
debtor  and  endorBed  by  his  father- in -Uw*  we  shall 
inatnict  onr  solid  tor  to  file  a  pe'itionin  bankruptcy." 
It  appears  that  later  on  the  debtor  cfft^red  to  gi?e  his 
sole  undertaking  to  pay  the  balance  of  the  debt,  but 
this  offer  the  respond enti  declined,  insisting,  as  before, 
that  the  father-in-law  shoal d  make  himaelf  reapon- 
Bible,  and  adding  that  if  not.  they  would  present  a 
petitron  in  bankruptcy* 

On  the  27  th  of  M*y  an  agreement  was  entered  into 
beto^een  Bitker  and  the  debtor*a  relatiTei,  whereby  the 
latter  undertook  to  buy  the  estate  for  a  auoi  sufficient 
to  pay  7a*  Cd.  in  the  £,  This  was  the  £rst  and  only 
agreement  for  the  purchase  of  the  estate. 

On  the  9ih.  of  June  the  respondents  presented  a 
petition  against  the  deb  lor  baaed  on  the  execution  of 
the  deed  of  aaaigTunent. 

The  petition  was  heatd^  and  the  registrar  made  a 
receiving  order. 

The  debtor  appealed^ 

Aug,  9.— Reed,  KXl,  and  Tindah  Datfis,  for  the 
appellant. — There  waa  suffioient  cauie  for  refuaing  to 
make  a  receiving  order  within  section  7,  aub-aection  3^ 
of  the  Bankruptcy.  Acti  1S83.  The  creditora  acquit^  seed 
in  the  deed  of  aisignmtnt,  for  they  wrote  lettera 
to  the  truatfe  treating  him  as  trustee*  They 
delayed  the  presentation  of  tbeir  petition  from  the 
25th  of  April  to  the  9  th  cf  June,  though  they 
knew  administi-atton  was  going  on  under  the  deed. 
They  also  threatened  bankruptcy  for  the  purpose  ol 
fxtorting  better  terma  than  the  other  creditors  were 
to  get,  which  waa  held  *'  sufficient  caute*^  for  re  fa  sing 
B  recpiTiufif  order  in  In  re  Shaw,  Ex  parte  Oill,  49  W, 
E.  264,  83  L.  T,  754. 

0.  A.  Mamll,  K,€^,  and  F.  C.  WiU\$,  for  the  reepon- 
denti.— The  cteditijrs  believed  that  the  debtor  could 
pay  in  full  and  was  letting  up  a  number  of  family 
creditors,  whose  debta  were  not  homi  fide*  Under 
those  circumstances  there  waa  no  abnae  of  the  powers 
of  the  court  in  whiit  they  did, 

Emit  iSr.C,  replied. 

The  Court  reaerved  judgment. 

Oct.  26,— BiOHAM»  J.— The  question  in  this  caae 
is  whether  the  evidence  diicJoees  a  *^  sufficient  cauae  ^* 
within  the  meaning  of  sub-aection  3  of  section  7  of  the 
Bankruptcf  Actp,  1833,  for  diamisBiug  the  reepondecte' 
petition.  [His  lordship  here  stated  the  facts.]  The 
debtor  has  appealed  upon  the  ground  that  the  oir- 
oumitances  diaentitle  the  respondent  to  a  receiving 
order.  It  is  said  that  tho  attempt  to  obt^  a  secret 
advantage  over  the  other  creditors  accompanied  as  it 
was  by  a  threat  that  if  the  debtor  did  not  concede  it 
a  bftnkruptcy  petition  would  be  preaented,  haa  had 
the  i-ffect  of  depriving  the  reapondeota  of  the  tight 
which  they  would  otherwise  have  bad  of  requiriijg  a 
receiving  order  to  be  made  on  their  petition,  I  am 
nnable  to  follow  thia  contention.  It  ia  of  conrse 
well  known  that  the  Bankruptcy  Court  wUl  not  aUow 
its  prooeaa  to  be  naed  for  pnrpoaes  of  extortion ;  it 
will  not  allow  a  petition  to  he  presented  and  then 
nied  not  for  the  puipcse  of  obtaining  a  receiving  k, 


order,  but  for  the  purpose  of  extorting  mone?  fcom 
the  debtor  in  conflideration  of  consents  to  adjcMini- 
ment  of  the  hearing; 

But  that  is  not  thia  esse*  H«re  nothing  rai  done 
after  the  petition  waa  filed  to  wh^ch  any  obj«ctiQii  a>iild 
be  taken,  and  aU  the  requirements  of  the  Act  d 
Parliament  eatiated  which  would  entitle  the  reipoa- 
denta  to  their  order.  It  is  a  a  ud  pleasant  thing  to  be 
served  with  a  writ  in  an  action,  and  I  can  imagine  sQ 
tmconscionable  creditor  threateniog  hia  debtor  with 
such  process  unless  the  debtor  paid  more  than  hi 
owedi  but  I  cinnot  imagine  any  court  of  Jaw  on  thit 
ground  subsequently  refusing  to  give  the  creditor 
judgment  for  the  right  amount  of  bis  deht^  I  do  uot 
for  my  own  part  think  that  aeoUon  7  of  the  Bankmptsy 
Act,  1383,  wai  ever  iutendtd  to  give  the  oouittpa 
power  of  punishing  a  petitinniog  creditor  for  mis- 
conduct before  the  presentation  of  the  petition,  bj 
refuaing  to  make  an  order  on  the  petition  irh«Q 
presented^ 

But  it  ia  aaid  that  we  are  bound  by  the  dadiitii 
in  In  re  Shnw,  fc  parte  fnll,  49  W,  R,  2G4,  BS  LT, 
754t  and  I  agree  that  we  at'^*  The  circumrtao(>ei 
of  that  case  cannot  be  diatinguished  in  anynuleriil 
respect  from  the  circumstances  in  the  present  CiMi 
end  there  the  lords  justices,  overruling  Wright  ml 
Philiimoiej  JJ.,  decided  that  there  was  '*Buffid«jt 
cause ^'  for  declining  to  make  a  receiving  ordfr^  I 
muat  follow  that  decision.  The  appeal  ia  ttojioji 
allowed  with  costr. 


Dabliko,  J. — I  agree  in  the  eonclndiMi  al 
my  learned  brother  has  arrived.  The  deoiitiiii  of  tti 
CJourt  of  Appeal  in  In  re  Shaw  seems  to  me  in 
authot-ity— which  I  ana  glad  to  have— for  Holding  thst 
there  ia  sufficient  cau*e  why  the  respondents  ihesld 
be  held  to  h\v©  disentitled  themaelvea  to  prett nt  thf 
petition  in  question* 

Appeal  aUo'Meth 

Solicitors  for  the  appellant,  B,  Bapl^th 

Solicitora  for  the  reap^ndentf,  Luny/ord  4c  Ful*\ 
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0.A,       MOVUT  liYBLt-  MlKlHO  A»U  RAILWAY  CO*  (Ld.)  W.  COMMia&IONEaS  OF  InLAWD  EXVgNUE,      CiA, 


Oouct  of  ^vpialt 

From  K*  B*  Dlv,  \ 

(Collins.  M,E,,  %nd  Stirling  and  (  M*fcli  10  ; 

Mathew,  LJJO  (  Dec,  7- 

And  K,  E.  Div,  (OhaQnell,  O'.)   j 
MoujTT  Lybll  KiNrNQ  a^sd  BAitmvY  Co.  (Limited) 

V,   COMMISSIOXEES  OF   IKLAI^D    EE?"ENUE*    C^*) 

Inland  rewnue— Stump  duty—*'  Marhdahk  secarUy  ** — 
**  Qivtn  in  suhstitution  for  a  like  96curity*^ — JJeben- 
iure^  in  different  companies^ Stamp  A^tj  if^9\  (54  iV 
65  VicL  c.  39)»  Scheduh,  '' MaTktiahh  St  cur  tit/,' 
tuh'head  i. 

The  dthenture^hold^rB  m  a  company  rtgiatirtd  in 
Mnffland  under  tht  Companies  Ada  agretd  to  accept t  (n 
saiUfadhn  of  the  liahitiiy  of  the  company  nnder  the 
dehtniiireif  deh^tttre^  for  an  ^piivalent  amourti  in  n 
cUMpauy  ia  he  iufiorporfited  und^T  the  laws  of  an  English 
^ohny  for  the  purpoie  of  taking  ovtr  the  a»&eU  and 
liahitities  of  the  Engliih  company*  The  cuhnial  com- 
rpavi|f  toot  duly  incorporatedt  and  the  deheiitHrt-hohl^rs 
} Miiffnd  tip  the  dahenturm  of  the  English  eompany,  and 
in  lieu  ihw&yf  rtceivtd  debentures  of  the  colonial  com- 
pany* 

Htldt  that,  itimmuch  as  the  parties  wtre  different,  the 

dfi^entHres  of  the  colonial  company  lotre  not  '*  given  in 

guhstfttttion  for  a  like  Sfcurity  *'  within  the  jneaninfj  of 

^  the  Stamp  Ad^  IB9\,  S^hcittfe,  '' MarketaMe  Scmrity,** 

^  Muh~head  4,   and  were  therefore  chorgeabk  miih  stamp 

dtdy  at  the  rate  of  U.  far  every  £10* 

Appeal    by  case  itited  frjm  tbe  decision   of  the 
CommTaeioners  of  Inland  Re?©na?, 

Oa  the  12th  of  Oct>h  r.  1908,  an  mstrument  was 
pr^iented  oa  bvh^lf  of  th«  Mount  Lyell  Mtoing^  and 


Inland  Re  venae  under  the  p^ovUbna  of  Bectioti  12  of 
the  Stamp  Act,  18fll,  for  the  opinion  of  the  oom- 
miesionera  m  to  the  etamp  duty  with  which  the 
Initrument  was  chargeable. 

In  1898  the  North  Mount  Ljell  Camper  Co» 
(Limited)  (hereioafter  called  tbn  North  C^O*  betog  a 
company  regietered  under  the  Companies  Aoti  1862 
to  163;i.  immd  under  the  aeil  of  the  company  a  serieB 
of  debentutoa  of  yaryiog  ataoimts,  whereby  they 
promised  to  pay  to  bearer,  or,  when  registered,  to 
the  registered  holder,  the  respective  amounta  thereof, 

la  order  to  aecure  such  debentnrea  a  traat  deed  was 
on  theTthof  December,  1898,  execated  between  the 
North  Co,  of  the  one  part,  ami  General  Sir  Hugh 
OiUgh  and  William  Jacks  (as  trnsteea  for  the 
debenture-holders)  of  the  other  part,  oont  lining  the 
conditions  u*ual  in  inch  trait  deeds* 

By  an  agreement  dated  the  22ad  of  M*y#  1903, 
made  between  a  company  called  the  Mount  Lyell 
Miuing  and  Railway  Co,  (Limited)  (being  a  com- 
pany regiitered  under  the  lawa  of  tbe  Stite  of 
Tictoria)  of  the  cne  p%rt,  and  the  North  Go.  of  the 
other  part,  it  was  provided  that  a  new  company 
should  he  iccarporated  t'>  take  o^er  the  aaseti  and 
liabiltdei  of  the  companiti  parties  thereto^  inclnding 
the  liability  of  the  North  Co,  to  th^  debenture- 
hold  ert,  to  whom  debentures  in  the  new  company 
were  to  be  given  as  therein  provided* 

By  ftflubiidiary  agreement  dated  the  18th  of  June, 
1903,  made  between  Dinlel  Jamei  Mackay  (on  b^haU 
of  aU  the  holder*  of  the  outstanding  debentures  of 
th#  Notth  Co,)  of  the  one  part*  and  the  North  Co.  of 
tb©  other  part,  it  was  (amongat  other  things)  pto- 

(a.)  Boported  by  W,  F,  Babrt  end  E.  G,  Stillwell, 
Eaqrr,,  Barriiten-at-Law, 


vided  that  every  holder  of  debeoturea  of  the  North 
Go.  should  deUver  up  the  debentures  held  by  him  and 
aocept  in  lieu  thereof  debeutaree  of  an  equivalent 
amount  in  the  new  company  to  be  formed  as  afore- 
said ;  such  debentures  were  to  be  f ranted  and  secured 
ai  therein  menticned,  and  by  clause  o  the  delivery  of 
such  subititiited  debentures  was  to  be  accepted  in 
Aa^ftfaotioii  of  the  liability  of  the  North  Co,  to  him 
under  the  said  debenture  trust  deed  and  debentures. 

By  an  agreement  dated  the  6th  of  August,  1903, 
and  made  between  the  aforesaid  Mount  Lyell  Mining 
and  Railway  Co*  {L*mitei),  of  the  State  of  Yictoriai 
of  the  first  part,  the  North  Co,  of  the  second  part, 
and  Alfred  Mellor,  on  behalf  of  a  new  oompsny  which 
it  was  contemplated  should  be  formed  under  the  laws 
of  the  State  of  Yict>Tia  und^r  the  style  of  the 
Mount  Lyell  Mining  and  Railway  Cot  (Li  mi  ted)  (the 
appellant  company),  of  the  third  part,  it  waa  agreed 
to  sell  the  reaped ive  undertahinga  of  the  old  com- 
panies to  the  appellant  company  when  inccrporated, 
and  as  to  the  aflsets  of  the  said  North  Co»  aubjecfc  to 
the  existing  mortgage  debentures  to  be  satiafiad  by 
the  issne  of  debeatures  of  the  appellant  compmy  as 
therein  provided. 

On  the  11  th  of  August,  1903,  the  appellant  com- 
pany wa?  duly  iocorporated  under  the  laws  of  the 
State  of  Victoria,  in  the  Commonwealth  of  Australia, 
and  by  deed  of  that  date  it  duly  adopted  under  seal 
the  last -mentioned  agreement* 

A  holder  of  one  of  the  above-mentioned  debentures 
payable  to  bearer  issued  by  the  North  Co.  surrendered 
such  debenture  at  the  office  of  the  appellant  company 
in  LoTidon,  and  in  lieu  thereof  rec^'ived  the  debenture 
payable  to  beirer  under  the  seal  of  the  appellant 
company  which  is  the  subject  of  a -1  judication. 

In  accepting  such  new  deb^^nture  he  acttd  under 
the  agreement  of  the  16th  of  June,  1903,  and  he 
thereby  released  and  gave  np  all  right  agmingt  the 
North  Co*  and  all  rights  in  respect  of  the  first- 
meniioned  debeature* 

The  appellant  company  contended  that  the  initru- 
ment  in  question  fell  to  be  charged  only  with  substi- 
tuted security  duty  at  the  rate  of  6d.  for  every  £20 
therfof. 

The  oommisfiioners,  being  of  opinion  that  the 
instrument  in  question  was  a  marketable  security, 
being  a  security  transferable  by  delivery,  and  bearing 
date  after  the  6th  of  August,  1883,  by  reference  to 
Ihe  heading  '*  Marketable  Security,'*  lub-head  3  in 
the  fir^t  schedule  to  the  Stamp  Act,  1891,  and  that  it 
was  not  within  the  fourth  sub-head  of  that  headieg, 
aaipssed  the  duty  at  U,  for  every  £10  and  for  every 
fractional  part  of  £10  of  the  money  thereby  secured. 

The  appellants  being  aggrieved  at  the  decision,  the 
commissioners,  at  the  request  of  the  appellants,  stated 
this  case  for  the  opinion  of  the  court. 

Tlie  questions  for  the  opinion  of  the  cDurt  were: 
(1)  Whether  the  aeae^sment  of  the  commissioners 
was  correct,  (2)  If  not,  to  what  duty  the  said  instru- 
ment was  liable. 

In  the  schedule  to  the  Stamp  Act,  18&1*  under  the 
heading  **  Marketable  Security,"  sub^head  3  is  as 
follows:     **  Marketable    security   (except  a  colonial 


aubficripf- -^ ^      .  - 

£10  and  also  for  any  fractional  pait  of  £10  of  the 
money  thereby  secured— Is,"  Sub-head  4  is  ai 
follows:  **  Marketable  seourity  (except  a  cdomal  ^ 
government  security)  being  such  security  a^  last  afore- 
said given  in  substitution  for  a  like  security  duly 
stamped  in  conformity  with  the  law  in  force  at  the 
time  when  it  became  subject  to  duty— For  every  £20 
and  also  for  any  fractional  part  of  £20  of  the  money 
thereby  secured— (Jd." 

u 
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C,  A,     MoiJirr  Ltkll  Mnrriro  axd  Bailway  Co.  (Ld  )  v  OoirHisaioirEEi  of  Iff  laitd  BiYxirirB.     Q,iu 


March  10*— ir.  F,  HamUiQn,  KM.  {Edfjat  Elgood 
with  bi[n)i  for  the  appellantti 

Sir  EoheH  Finlay,  AM.  {&.  A.  T.  MowlaU  with  him), 
for  the  GrowiLi 

Ghankeo^  J* — In  thii  case  I  am  not  at  all  ai  xioaa 
to  deoid6  queatioiiB  which  I  thiiik  I  have  oot 
neoeeearily  to  decide*  There  are  sonao  portiona  of 
thd  Attorney -General^  a  argument  wbich,  I  confeaa*  I 
am  not  prepared  to  a^^cept  without  further  considera- 
tion. They  may  he  correct.  It  may  be  that  I 
pervonally  have  formed  an  altogether  erroneoua  view 
of  what  ta  meant  by  *'a«hatitution  *'  in  the  Stamp 
Act*  I  gave  my  opinion  in  0%  0/  London  Brtwtry 
Co,  Vp  Inland  Revenue  Commimioneri,  [1898]  1  Q,  B. 
408,  46  W,  E,  Dig.  76.  47  W,  B.  216,  [1899]  1  Q.  B. 
121,  and  my  dectaion  waa  raverted  by  the  Gaurt  of 
Appeal*  I  oonfeaa  I  do  not  nnderatand  fully  the 
grounds  of  that  deoiaion  on  this  point,  Conecqnently 
I  do  not  propoie  to  dedde  or  say  anything  one  way 
or  the  other  on  the  argument  the  Attorney -General 
haa  raiaed  aa  to  the  alleged  dtatinction  between  giving 
tn  tnbatitntion  and  taking  in  aubAtituUon,  I  think  I 
h&Tfi  to  look  at  the  eiact  wording  of  thii  ached  ule^ 
and  it  ia  *'  marketable  aecnrity  (except  a  colooial 
giy?6imment  aecurity)  being  such  security  aa  last 
aforeaaid  given  in  subatitution  for  a  like  security, *' 
It  i6>em8  to  me  that  the  words  "  like  lecurityt'' 
occurring  where  1  hey  do  in  the  ichedule  to  this  Stamp 
Act,  mean  a  aecnrity  which  ia  like  the  odq  referred  to 
for  the  purpose  of  stamping,  and  when  you  see  that 
one  of  tboae  ia  a  debenture  of  an  BngUsh  company 
atjd  the  other  of  a  colonial  company^  and  that  under 
eectioD  82,  although  the  amount  of  the  at  amp  to 
which  they  are  liable  ia  the  aame»  neverthelesi  the 
oOEsideratioiis  under  which  they  become  li-tble  to  htamp 
duty  are  not  the  eanie,  it  aeema  to  me  that  th^re  ia  a 
difficulty  in  holding  that  the  one  security  is  a  like 
aecurity  with  the  other  for  stamp  purposes.  On  that 
ground  I  think  that  I  mnat  hold  that  this  ia  Dot  a 
substituted  seourity,  I  say  nothing  abiut  the  oiber 
points  one  way  or  the  other,  I  do  not  tay  they  are 
wrong,  hut  I  do  not  give  any  detiiion  upou  them. 

The  Mount  Lyell  Mioing  and  Railway  Go.  appealed. 

Deo.  •?.— TT,  F,  Ilamiiton,  K.a,  and  Edgar  Elgood, 
for  the  appellants.— The  debenture*  in  the  appeUant 
company  were  given  *'in  aubstitntion  for"  a  likft 
aecurity  in  the  North  Co*  "In  subatitution  for" 
meant  in  place  of  or  in  exchange  for,  and  **a  like 
security  "  meana  a  like  instrument  for  the  purpoaea  of 
atamp  duty.  It  ia  immaterial  that  the  debtor  u 
changed  or  that  the  property  charged  la  different. 
The  word  **  aecurity  "  does  not  necessarily  mean  an 
iuatrument  giving  a  charge.  It  meana  an  inatrument 
which  ia  popularly  called  a  aecnrity.  The  Stamp 
Act  includes  in  the  term  ''  marketable  security  '* 
initrumenta  which  do  not  give  a  charge  as  well  aa 
instrumenta  which  do.  The  worda  "  in  aubatitution 
for'*  ooour  in  aection  1,  whtre  they  obviously  mean 
"  ia  place  of  "  ;  and  they  bear  the  same  meaning  in 
thia  part  of  the  schedule.  This  ia  a  caie  of  nov*tton, 
where  there  ta  always  a  auhatitution  of  one  debtor  for 
another. 

They  referred  to  City  0/  London  Brewery  Co.  v. 
Inland  Enmittt  Camfniisimicrit  47  W,  R.  216,  [1899] 
1  Q.  B,  121 ;  Alpe*fl  Law  of  Stamp  Duties  (9th  ed.), 
pi  157* 

Sir  lioheH  Finlay,  A.G.,  and  5.  A.  T.  RmvMi,  for 
the  Crown.— The  words  "in  subatitution  for  a  like 
aecnrity  ''  refer  to  a  caae  where,  the  partiea  remainiug 
the  aame,  aome  property  ia  aubatituted  for  some  other 
property  charged.  They  do  not  include  a  caae  where 
the  debtors  ara  changed,  and  there  is  probably  also 
»  change  jmtde  is   the  property  charged.      In  the 


heading  *'Mortgagei  Boudj  Debenture,  Covenant" 
in  the  sohedule  to  the  Acf,  sub^bead  2,  the  words 
'^  substituted  security"  occur,  and  they  clearly  me«Q 
a  change  of  the  property  charged  and  not  a  ch^nga 
of  part  ice.  Those  worda  throw  some  light  on  the 
meaning  of  *'in  subatitution  for''  in  "Mirketabk 
Security,"  aub-head  4.  Nor  was  the  security  a  **  illra 
security."    The  judgment  was  therefor©  right, 

W.  F.  Hamilton,  K.O.,  replied. 

CoLLms,  M.R.^This  ia  an  appeal  from  the  jadg* 
ment  of  Channel),  J.,  and  the  point  lies  in  a  small 
compass.    It  arises  in  this  way :  An  Eogliah  company 
had    ismed   debentures  payable  to   bearer.     By   an 
arraufifement   to   which  that  company  were  parties, 
debentures  i'<sued  by  a  colonial  company  were  io  a 
sense    substituted    for    debentures    in    the    Engliah 
company,  which  had  been  stamped  with  the  duty  of 
Is.  for  ever?  £lO  of  the  mon^y  secured  tht-reby  under 
sub -be  ad  3  of  *'  Marketable  Security  **  in  the  schedule 
to  the  Stamp  Act,  189  U    There  was  thus  an  arrange- 
ment called  a  novation    by  which  the  debeutoM- 
holdera  in  thu  Bogliab  company  accepted  debentofCi 
in  the  colonial  com  pat)  y  in  lieu  of  the  dt^bentures  ia 
the  Koglish  company.    It  is  said  on  behalf  of  the 
appellants  that  those  new  debentures  ctme  witbin 
aub-head  4  of  ^'  Msrketabte  Security  ^'  as  "bdngsuoh 
aecurity  aa  laat  aforeaaid  given  in  aubstitution  for  a 
like  security  duly  stamped  in  conformity  with  the 
law  in  force  at  the  time  when  it  bfKsame  anbject  co 
duty,"  aud  are,  therefore,  only  subject  to  the  duty 
of  6d,  for  every  £20  of  the  money  seen  red  thereby. 
The  contention  is  that  the  new  security  w&a  ''  given  in 
subfltitntion  for  a  like  security,"     Teat  depends  upon 
the  questme  whether  the  debentures  of  the  colonial 
company,  beiug  a  aecurify  of  a  different  dtrbt^r  and 
probably  charged  upon  dfferent  pro  party,  are  a  *'  lik^ 
security  "  with  one  in  which  the  debtor  is  an  EoglUh 
company  and  in  which  the  property  covered  by  tha 
aecurity  is  probably  not  the  a  time.     Ic  seems  to  me 
that  the  word  *' like  "in  that  context  imports  that 
the  debtor  must  be  the  aame  in  each  case.    To  sab- 
stitute  the  obligation  of  a  different  person,  and  pro* 
b*bly  a  charge  upon  different  property,  is  not  to  gi9« 
a  security  in  "  substitution  for  a  like  security  "  within 
the  meaning  of  sub-head  4.     Channell,  J.,  has  dealt 
more  especiaHy  with  the  words  **like  security/' and  haa 
pointed  out  that,  in  ascertaining  the  It  ability  to  stamp 
duty,  different  conaiderations  apply  to  debentures  in  a 
colom'al  company  and  to  debenturea  in  an  Eugliab 
company,    .Those  considerations  certainly  c*nnot  be 
ignored,  because  the  use  of  the  word  "  like  "  brings  in 
all  cor  alderations,     Ju«t  as  the  aecurity  of  one  debtor 
cannot  be  aaid  to  be  like  the  aecurity  of  anolher 
debtor,  so  the  fact  that  a  colonial  aecnrity  ia  fenced 
rnund  with    certain    eonditiona  specified  in  section 
S2,  ia    a    factor   in    determining   whether    such    & 
aecurity    is    to    be    treated    as    a    *'like    aecurity" 
wi'h  another   within  the    meaning   of   amb-head    4 
of  "Marketable  Security."    No  doubt,  aa  haa  be^i 
pointed  out  on  behalf  of  the  appellants*  the  wt^rds 
''in  substitution  for"  occur  in  section  1  of  the  Act 
as  meaniog  ''  in  place  of,"     But  in  a  part  of  the  Act 
more  nearly  connected  with  the  proviaion  of  the  Act 
now  in  queation— namely,  under  the  heading  ''  Mort* 
gage,  B  >Dd,  Debenture,  Covenant,"  aub-bead  2,  in 
the    schedule  to  the  Act,    the   worda    '' aubatitnted 
security  '*  oocur,  and  those  worda,  when  read  in  cm- 
nection  with  the  context,  imply  the  substitatioti  of 
property  on  which  the  sum  ia  obargf  d,  and  do  not 
cover  the  subatitution  of  a  different  security  b:t»eea 
different     persona.       It     ia     said    that     the     word 
"  security  \     under     the     heading     ♦*  Marketebit 
Security  '*  includes  a  aecurity  in  the  popular  sesM 
which  doe»  not  give  a  charge  opon  property,  and 
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that,  tberefore,  no  analogy  Cftn  ba  drawn  frooi  the 
meaning  of  the  word  seoority  in  a  part  of  the  Aot 
where  it  invoWes  a  charge  npon  property.  I  do  not 
agree.  The  seonrity  included  under  the  heading 
**  Marketable  Security*'  may,  no  doabt,  be  an  instru- 
ment giving  a  mere  personal  security  and  not  invok- 
ing any  charge.  Still  the  security  included  under 
that  heading  may  be  one  which  gives  a  ch%rge,  and  a 
security  which  gives  a  charge  is  not  a  *<  like  security  " 
with  another  when  the  charge  given  is  different  and 
the  parties  to  it  are  different.  All  the  f acti  of  the  case 
must  be  onsidered,  and  when  it  is  found  that  the 
security  is  not  between  the  same  persons  and  that 
probably  it  is  not  charged  upon  the  same  property,  it 
is  not  a  '*  like  security  *'  within  the  meaning  of  the 
Act.    The  appeal  must,  therefore,  be  duiaiissed. 

Stibldto,  L  J. — ^I  am  of  the  same  opinion.    The 

auestion,  in  my  ophilon,  turns  upon  the  meaning  of 
le  words  given  *'  m  substitution  for  "  a  like  security 
in  sub-head  4  of  the  heading  *'  Marketable  Security  " 
in  the  schedule  to  the  Stamp  Aot,  1891.  The  appel- 
lants contend  that  those  words  mean  **  in  place  of " 
in  the  widest  sense,  and  they  refer  to  section  1  of  the 
Aot  in  support  of  that  contention.  On  the  other 
hand,  the  Crown  contend  that  the  words  have  a 
much  less  wide  meaning  when  dealing  with  the 
gneetion  as  to  the  liability  of  an  instrument  to  utamp 
duty,  and  especiid  reference  is  male  to  the  heading 
**  Mortg%ge,  Bond,  Debenture*,  Covenant "  in  the 
schedule  to  the  Aot,  which,  in  sub  head  2,  deals  with 
a  «  substituted  security."  The  type  of  <*  substituted 
Sfcarity  "  under  that  heading  appears  to  b^  one  in 
which,  the  parties  to  the  transaction  remaining  the 
same,  one  piece  of  property  is  removed  from  the 
original  security  and  another  piece  of  property  in 
brought  in  which  may  be  designated  the  substituted 
piece^  and  it  seems  to  me  that  that  throws  light  upon 
the  words  "  given  in  substitution  for  "  in  sub-head  4 
of  the  heading  <'  Marketable  Security  "  ii^  the  schedule. 
In  the  present  case  the  transaction  is  one  in  which  a 
new  debtor  comes  upon  the  scene,  and  in  my  opinion 
this  is  not  a  case  within  sub-head  4  of  a  security  given 
in  substitution  for  a  like  security. 

Mathbw,  L.J.,  concurred. 

Solicitors  for  the    appellants,    James    White    <b 
Leonard. 

Solicitor  for  the  Crovm,  Solicitor  of  Inland  Bevenue. 


From  Chan.  Div.  \  Nov.  7,  8,  9,  10, 

(Yaughan  Williams,  Bomer,  and  >      11,  12,  14  ; 
Cozeni-Hardy,  L.JJ.)  )  Dae.  5. 

In  re  Law. 
Law  v.  Law.  (a.) 

Partnership  —  Sale  to  managing  partner  of  another* s 
share — Assets  undisclosed — Uberrima  fides — Action 
for  purchase-money — Action  for  fraudulent  misrepre^ 
sentation — Settlement  of  actions — Further  discovery  of 
assets^  Rescisiion  ^Election. 

In  a  transaction  between  co-partners  for  tJie  sale  by  one 
to  the  other  of  a  share  in  the  busin*sSt  the  duty  rests  on 
the  purchaser,  who  knows,  and  is  aware  that  he  knows, 
more  about  the  partnership  accounts  than  the  vendor,  to 
put  the  vendor  in  possession  of  all  material  facts  with 
reference  to  t?ie  assets,  and  not  to  conceal  what  he  alone 
knows ;  and  unless  such  information  fias  been  furnished 
the  sale  may  be  set  aside. 

Maddef<»d  v.  Austwick,  1  Sim,  89,  approved. 

But  if  the  vertdor,  having  learnt  from  a  third  party 

(a.)  Reported  by  B.  Hill,  Esq.,  Barrister-at-Lav. 


that  there  are  undisclosed  assets,  and  suspecting  there 
may  be  more,  recognizes  the  sale  by  suing  for  an  unpaid 
balance  of  th9  purchase-money^still  more  if  he  brings  an 
action  alleging  fraud  in  the  transaction  and  settles  it  by 
acc^ting  even  an  inadequate  jsum  in  discharge  of  all  his 
claims — then  there  is  a  binding  election,  and  there  is  no 
further  duty  to  disclose  on  the  part  of  the  purchaser 
which  will  preclude  his  relying  on  it  as  a  defence  to  an 
(iction  to  rescind  the  sale. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment 
of  Eekewich,  J.  (reported  20  Times  L.  B.  295),  in  an 
action  for  resdssiou  of  a  sale  by  one  partner  to  another 
of  a  share  in  a  bminess. 

After  the  death  of  John  Law  in  1873,  the  firm  of 
J.  Law  &  Sons,  woollen  manufacturers,  of  Greetland, 
Yorkshire,  consisted  of  four  partners,  the  brothers 
Samuel,  Joseph,  James,  and  William  Law,  who  carried 
on  business  without  any  articlei  of  partnership,  and 
were  entitled  to  the  assets  in  equal  shares.  Samuel  died 
in  1893,  leaving  his  property  in  the  business.  Joseph 
died  iu  1899,  leaving  his  property  equally  bstween  his 
surviving  brothers,  who  continued  to  carry  on  the 
business.  Before  Joseph's  death  he  and  James— and 
afterwards  James  alone— had  the  aottve  conduct  of 
the  busioeis,  William  living  in  London,  where  he  only 
attended  to  matters  ariaing  there,  and  knowing 
nothing  of  the  financial  pMition  of  the  firm.  He 
received  as  his  share  of  profits  sums  averaging  about 
£600  a  year. 

On  Joseph's  death  an  account  of  the  partnership 
assetf,  the  only  one  seen  by  William  for  some  years, 
was  sent  him,  with  a  statement  ttiat  it  was  for  probate 
purposes  only,  and  an  account  of  Joseph's  est*te 
aocompanied  it.  The  former  sho  ved  £33.814  Hi.  9  i. 
as  the  excess  of  assets  over  liabilities ;  the  Utter  gave 
£19,027  9 J.  4d.  as  the  net  value  of  the  estate.  In 
BCarch,  1900,  William  was  in  want  of  money,  and 
James  proposed  to  purchase  his  share  in  t^e  buiiness 
for  £10,000.  WiUiam  consulted  a  solicitor  named 
Lacy,  who  went  to  Qreetland  armed  with  full  powers 
to  negotiate  and  complete  a  sale,  and  saw  there  James, 
bis  daughter  Bachel,  and  James's  solicitor,  a  Mr. 
Garsed.  An  agreement  was  arrived  at  for  a  sale  at 
the  price  of  £21,000,  which  was  to  include  William's 
share  both  of  the  partnership  assets  and  goodwill  and 
of  the  estate  of  Joseph,  and  this  was  carried  out  by  two 
deeds  dated  the  2ud  of  July,  1900,  half  of  the  pur- 
chase-money being  then  paid  aad  the  rest  secured  by 
a  bond  and  payable  six  months  latter. 

After  the  execution  of  the  deeds  William  learnt  that 
assets  of  the  partnership  consisting  of  mortgages 
for  £10,550  were,  and  at  the  date  of  the  sale  &d 
been,  in  existence,  of  which  no  mention  had  been 
made  by  James,  and  which  were  not  included  in  the 
account  referred  to,  and  he  commenced  an  action  in 
the  Queen's  Bench  Division  on  the  22ud  of  January, 
1901,  to  recover  half  the  value  of  such  undisclosed 
asiete  as  damages  for  fraudulent  misrepresentation. 
This  action  was  stayed  by  order  dated  the  25th  of 
February,  1901,  on  the  terms,  agreed  upon  on  the  15th 
of  the  same  month,  that  all  charges  of  fraud  should  be 
withdrawn  and  that  £3,550  shoidd  be  paid  by  James 
in  full  satisfaction  of  all  William's  claims  whatsoever, 
and  particularly  of  his  claims  in  regard  to  the 
business  of  J.  Iiaw  &  Sons  and  the  estate  of  Joseph. 

Prior,  however,  to  the  said  action  William,  who  had 
assigned  the  bond  to  tmstees,  had  joined  with  them  in 
suing  for  the  recovery  of  the  second  instalment  of  the 
purchase-money  thereby  secured,  and  this  action  was 
stayed  on  the  18th  of  Janmury,  1901,  on  payment  to 
the  tnutees  of  the  sum  claimed  with  interest  and 
costs. 

After  the  settlement  of  the  action  in  February, 
1901,  William  discovered  that,  as  he  had  already  had 
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reaeon  to  STiipecti  tbere  were  farther  undboloFed 
asEat^  ccin^btmg  of  tpcunties  for  £12,250  &i  well  ai 
otbere  to  a  v^y  Isrge  aDaonnti  which  had  also  existeii 
at  the  dtd^  of  the  eale  of  his  share  to  Jamev,  and  he 
aocordicgly  commeDOed  the  preaeiit  action  againat 
Sachal  L^w  and  L.  H.  Longbothaiii^  the  executors  oF 
James  (who  bad  died  in  August^  1901),  and  againit 
the  executor  of  Joseph,  for  a  declaration  that  the 
indentiT©  of  the  2ud  of  July,  1900,  the  order  of  the 
2Mh  of  February^  1901,  and  the  a^n^etnent  of  the 
15th  of  February,  1901,  were  not  binding  on  him, 
and  ibould  be  let  aeide^  and  for  couaeqtifntial 
aocoatits  and  ir^quiriea,  WiJltitn  died  on  the  I8tb  of 
March}  1903,  aud  the  actioa  waa  oontifiued  b?  hii  son 
and  executor,  John  Law,  the  preiPnt  plaintiff* 

The  itatement  of  daim  alleged  that  prior  to  the 
contract  of  aale  James  showed  to  L^cy  the  account 
abov^  referred  to,  at)d  asaured  btm  the^t  there  were  no 
aaieta  beyond  thoEO  therein  mentioned ;  that  Jamea  in 
breach  of  duty  omittei  to  inform  William  of  the 
£10,550  mortgagei,  or  of  the  iecuritieH  for  £12  250, 
and,  in  fact,  conoeated  both  from  hi'n ;  that  their 
^xiatence  was  not  known  to  William  or  Lacy  at  the 
date  of  sal'',  nor  (aa  to  the  £12,250  assetn}  bad  they 
any  knowledge  or  cctice  of  tbeir  &x.ht&hQ^  at  the  date 
of  the  agreement  of  the  15th  of  Febrnary,  1901,  or 
before  or  at  the  date  of  ihe  order  of  the  25th  of 
FebrQary,  or  of  the  payment  of  the  £3,550. 

For  the  defence  it  wai  denied  that  the  accounts 
were  sbo^n  to  Lacy  or  any  aaao ranee  given  to  him  as 
alleged^  but  it  was  pleaded  that  the  aaaurance^  if  given, 
wastme.  It  was  admitted  that  there  were  mortgages 
not  included  in  the  account,  but  that  account  waa  not 
the  bails  of  the  sola  agreement,  l^he  mortgagea  did 
not  belong  to  the  partDerehip  but  wer**  the  property 
jointly  of  Joseph  and  Jamef»  and  of  the  latter  by  s-ir- 
vivonbip.  Jamea  ( wed  no  duty  to  di^cloia  assets. 
If  he  did  not  give  information  he  did  not  im properly 
conceal  assets,  Tae  aettlement  of  Fabrui*ry,  1901, 
was  made  with  hnowli'dge  that  there  wpre  undiicloa^d 
a^seta  as  to  which  it  might  be  a  qaeetion  of  law 
whether  they  belonged  to  lb;*  partnership  or  not. 
The  order  of  the  25;h  of  Febrnary,  1901,  was  an 
estoppel  to  the  whole  relief  claimed.  The  facts  a*  to 
undiicloHed  asseta  known  to  William  on  the  22nd  of 
January r  1901,  were  knovu  to  him  on  the  8th  of  that 
month,  when  be  commenced  the  action  on  the  b3nd. 
and  the  settlement  of  that  action  was,  it  was  sub- 
mitted, an  election  to  affirm  the  sale,  which  predudod 
hi  01  and  the  present  platnti£f  frooi  obtamirg  its 
niseis iiion.  The  ek^ttlement  of  the  later  aotion  io 
February  bad  a  simiUr  reanlti 

By  the  r^ply  it  was  pleaded  that  if  the  settlement 
of  February,  1901,  waa  come  to  on  the  footing  that 
there  were  asaet*  aa  to  which  tbere  might  be  a  qups* 
tion  of  law,  whether  tbey  b^lobgel  to  the  partnefsbip 
or  not,  auch  asiets  were  oonceaJed  by  Jam^s,  as  were 
also  the  faota  on  which  ftucb  question  of  law  aroBo ; 
that  if  William  at  that  time  knew  of  some  of  the 
undisclosed  aastta,  there  were  others  of  whieb  he  was 
not  then  aware ;  and  that  if  the  mortg*ges  were,  at 
alleged,  ma^e  by  J  jseph  and  Jjimes,  they  represented 
moneys  drawn  from  the  concern  daring  Williafn's 
partnerahip  without  his  knowledge  a.nd  consent  and 
not  appearing  iu  any  partnership  accounts, 

Nrviik,  K  a,  Sttwari  SmUh,  K,0.,  and  K  Tkomp- 
9m,  for  tbfi  plaintiffs 

Sir  E.  Clirke,  KM.,  P.  Oifdm  Lawrence^  KX\,  and 
Qmrge  Ltiwrcnce,  for  the  executors  of  Jamea  Liw, 

Warmington,  K,0.,  WarTwifton,  K.V.,  m6.  Aiisten 
Ctirtmdlt  for  the  exeotitor  of  Joseph  Liw, 

Kbkewicm  J,,  said  the  statement  of  claim  contained 
what  amounted  to  allegations  of  fraud,   which  had  ] 


not  been  provitd*  The  case  wm  mainly  rested  on 
the  grouDd  of  uhtrrima  fiiu^  bat  it  was  unneoeaiary 
to  go  into  that  question,  because  both  technically  and 
from  a  common^aenfe  point  of  view  (which  be  pre- 
ferred as  th<*  ground  of  his  decision)  the  agree  nent  of 
the  lufch  of  February  put  an  end  to  auy  duty  which 
might  have  been  incumbent  on  James  Liw  to  make 
discloinrea  to  Williacn.  The  latt^r's  action  in  tha 
Q^ieen's  Bench  Division  for  misrepresentation  was 
brought  with  full  kaowledge  that  the  claim  involved 
going  thoroughly  into  the  partnership  accounts  and 
the  va^ue  of  the  as^ts,  in  order  to  aaeert^tn  ths  va^iijs 
of  his  I  hare  in  July,  yet  he  had  thoaght  it  wise  to 
settle  the  action  for  £^,bb^.  Having  done  so,  he 
could  not  go  into  the  question  of  further  aueta,  and 
bis  cltim  fdileii.  His  lordship  dismissed  ths  action, 
acd  the  pUin^iff  appealed* 

Ntvillt,  K,C  and  F.  Thomp$on,  for  the  plaintiff,— 
This  purchase  is  analogous  to  one  by  a  t  mtee  froni 
his  i>eaiai  qm  trmi  after   the  determination  of   tbe 
trust ;  it  IS  the  duty  of  the  trus'^ee  to  fairly  attd 
honestly  diidose  a^l  necessary  particulars,  and  not 
attempt  a  furtive  advantage  to  him*  elf  by  means  of 
private  information:    Levin  on    Trusts   (lUh  ©d.), 
p<    5GG.     Where    a    confirmation    of    such    a     sale 
is    refied    on,     it    mu^t    be     by    a    solemn     and 
deliberate     ac*-*    and     the    cjurt     will     watch     it 
with    the    ntmoat   suspicion,    especially    where    the 
original  transaction  wai  in  footed  with  fraud  :   fbitt, 
p.  d76.    It  is  immaterial  bow  many  steps  there  are  in 
an  arrangement  between  trustee  and  c^Mni  qtu  trus$^ 
and  if  a   subsequent  traosaction  is  set  up   as  con- 
firming the  sile,  it  is  a  condition  of  that  confirmation 
that   Ihia  c(sttil    qne    trHst    mu^t    be    honestly    malt 
acqutiuted  witti  all  the  material  circumstance «  of  the 
c^se:    Ibid,,   p.   577*      Io    Lindl  y   on    Partnenhip 
(6th  ed,),  p,  314,  it  is  stated  that  *'if  one  parui«r 
knows    more    abjut    the    state    of    tbe  partnership 
accounts    than    another,   and,    conoealijg    what    he 
knows,   enters  into  an  agreement   with  that    othw 
rel*ti?e  to  some  matter  a  a  to  which  a  kno  sriodge  ol 
tbe  state  of  the  accouttta  is  material^  auch  agreement 
will  not  be  allowed  to  st*nd.*'     Eipecial  good  f  dth  Is 
required  in  auch  a  case;  /6iU,  p,  316.     A  partner 
cinnot  buy  from  a  co-partner  witho  it  first  puUii|( 
him  in  a  position  to  d  al  on  equal  terms,  sad  kB 
c^not  do  this  without  diadoaiai  all  he  has  beoaow 
cognt^vit  of  in  the  course  of  the  buiineas:  MttHt/ord 
v.    Amtwkh,    1   Siji.  89,      The  language  of  lewsl, 
M,R.,  in   Dunne  v,   EntfiuK  Tj.   E,   18   Eq.   524,331, 
with  regard  to  underhand  d*:aliogs  of  an  ag^nt  with 
his  principal  is  also  applicibte,     Th^  anU^tgy  willi 
tbe  case  of  a  truit^e  buyiug  from  a  cestui  qm  trusl  u 
not  c^mpletCj  but  a  partner  is  so  far  a  truitea  that  be 
cannot  dtjal  with  a  c3-pwtner  without  full  disdoiar^. 
Besides,  there  waa  here  a  caas  of  actual  trusteeship 
by  reason  of  tbe  mortgages  having  been  taken  in  thit 
names  of  two  of  the  partners  only.  The  reasoni  givvn 
for  the  judgment  were  good  enough  it  the  partiw 
were  et-aogtr*,  but  not  where  a  fiduciary  rdatiMi 
existed.    Thit  raised  tbe  obligation  (m  the  mm  of 
the  one  receiving   tbe  benefit)  referrei  t^  by  L«»l 
Thurlow  in  F,jx  v,  Afackrdh,  2  Wh.  &  T,  (Tifc  mL% 
p,  717.    By  section  28  of  tbe  Partnership  Act,  ISOO 
paitoers  are  b  Jund  to  render  true  accouuts  and  giva 
full  information  of  all  things  affcating  the  pirtuec- 
ship   to    auy   partner  or    his  Ugal   rep  rose  utatiT««. 
Taere    was    a    diatinct    repreaen'ation     here    ai    to 
tbe    value    of    the  asiets  aud  of    Willi  im's  s'lar*; 
but  our  ctse  does  not  rest  on  miireprescDtattoa,  bat 
t  n  J*mea*a  duty  to  disclose^    [VAUQUASf  Williams, 
L  J.—"  Concealing "    in    Lindley    on    P<u^  teMp 
means  *'  not  disclosing,  knowing  that  ths  other  man 
is  i^orauf    Eomeh,  L,J,^Bufe  what  if  th#  ielltng 
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partijer  knows  of  th^  exiitence  of  aomo  aiieta  Iw-yond 
ihofe  rim-losed  F]  If  by  Kia  own  efforta  he  hw  diu- 
coTered  tometliiDg,  tbat  ia  not  snfficient  to  put  the 
pnrchaaiDg  partner  ia  the  position  of  having  madtr 
dlidofiire,  Tlis  onus  is  on  a  trvatte  to  prove  that 
iher«  hts  been  full  diacloaure,  and   if  he  relies  on 

I  information  obfatned  elsewhere  bv  the  cestui  que  trust 
be  most  take  care  that  it  has  pUced  tbe  latter  in  the 
$Am%  poiiiion  ai  if  the  trustee  bad  performed  hi^ 
dnty,  [VArooA^  Williams,  L  J.— 1  want  to  dtfltie 
tbe  iDfoi:nia(£on  which  the  parto^r  is  bound  to  give.] 
All  the  information  he  pOBBesiet  relevant  to  th^^ 
Aubject-iratter  of  tbe  transaction*  [¥aT70IIAN 
WLLLLOI3,  L, J.— That  ia  a  little  too  wide.  U  hn 
hmnd  to  give  it  it  be  knowe  the  other  koew  it?] 
Thf-re  can.  be  no  harm  in  aRC-rtainiDg  tbe  amount  of 
the  other**  koowltdge,  [ROMER,  L.J.— If  he  has 
in  formation  wbich  he  baa  reason  to  belieTe  the  other 
hm  not,  it  is  Hia  duty  to  give  it.]  Tbe  rettlement 
waa  ■  mere  agree  meet  to  atay  procFedingw.  There 
wai  nothing  in  tbe  nattire  of  a  judgment^  which  would 
have  be«n  an  e^toppeJ^  A  consent  order  has  no  more 
f«3ro6  thin  an  agreement  between  the  pirtiei ; 
IVildirtfj  V,  Sanderson,  io  W\  R.  67a,  (1897)  2  Ch,  o3t, 
^lO,  per  Lindley^  L  J",  If  one  can  be  set  mid^  ao  can 
tbe  other* 

Ttipy  also  mted  B^dgrave  ?.  Hurdi  30  W.  B.  251,  20 
Cti.  D,  h 

P.  0(fden  Lawrencet  KX.  (Sir  Edward  €larkt^  K.C., 

and  Otorgt  Lmtt^tnce  with  him),  for  the  eieeutors  of 

J^mes  Law* — The   baiis    of   the    relation   between 

p4rtners   ii   mutual   confidencep   and  when  this  ia 

dtatrojed  all  relation  between  them  m  tbe  way  of 

tiuitfe  and  iiesiut  que  trmt  is  at  an  eud<     In  tbia  ca^e 

piutual  confidence  was  destroyed  when  William  made 

independent  inyeatigations  as  to  matters  app?aritig 

in    conn  eel  ion     with    Jcseph'a    probate.      William 

regarded  LimBelf  as  a  sleeping  partner;  he  had  been 

rcc*iving  £6QQ  a  year,  ana  was  contt'Ut  with  snob  a 

sum  as  would  produce  that  income,  aud  both  be  and 

Lacy     pfrsiatently     refuted     investigation     of     the 

I  artnership  books.     If  one  partmr  eays  io  effect  to 

another  **  Wtiatever  my  share  is  worth,  I  am  wilHog 

to  take  so   mnoh  for  it,"    the    bargain    is    always 

anpported.     It  is  otherwise  with  a  birgain  betweea 

Boiicitor  and  client,  or  between  trustee  and  cestui  que 

trmL    Tbe  latter  cannot  waive  investigation ,  but  in  the 

owt  of  partners  yon  have  only  to  see  that  mutaal  con- 

fidenoe  is  not  abused :  KniffU  v,  Marjoribanks,  2  Mag. 

&  O.  10,     Asiumiog,  however,  that  ttiere  was  fltipprea- 

lion  of  facts,  tbe  result  would  be  a  voidable  bargain » atid 

Willi  im  confirmed  it*     Madde/ord  v*  Austwick  does 

not  *pply,  for  the  duty  to  disdose  has  been  waived* 

Too  party  who  can  avoid  must  elect  once  for  all»  and 

if  he   conErma  after   diQcover  iog  part  of   the  mti- 

repreientationa,  he  cannot,  after  furth«^r  diaooveriea, 

i^ecind,    tbotigh    he   may    get    d*mag  s :   Scarf  v* 

J^miine,  30  W-  E*  893,  L.  E.  7  App,  Ca-.  345;  Vafmhdl 

ir.  Fleming,  1  A.  &  B.  40;   EUey  v.  Adams,  12  W  B* 

mn   2  DeG,   J.  &  e*    H7;    Vlouf^h  v.  L^jndon   and 

N^jrih-WtiUfn  Hmlwaij,  20  W*  R*   189,  K  R.   7   Ex* 

2tJ,    34,      [VAtroHAN   WiLLlAMS,   LJ..  ftf  ned   to 

Vulishf^  V*  Biechofshdm,   18   W,  B*    1137,   L,  IL   5 

O     B,   4i%  and   Ex.  mtrte   Banner,    17    Ob.   D.  430, 

29    W.    Ii.    Dig*    24  J]      He    can    resoind    aa    long 

AS     no    election     is    made    and    the    psition     of 

the    parties    not  "altered,      [Cozens-HabBY,    L.J., 

referred    to   Mihs   v*    New  Zmtaml  Co.,    34   W*   R* 

660,    32    Ch.    0.    26<n      Com  ael    r^ad    from    Ex 

parte  Bannftt  at  p.   490,  atid   cited   In  n  Hawkim, 

4ti  W*  B*  306.    [18Q5]  1    Q.    B*    40i*       [Yauohan 

WrLUAMS,   L,J.— If  a    man    is    suing    for  £!,0<K), 

and  the  parties  agree  to  stttle  for  £500,  both  knowing 

it  to  be  muob  lesi  than  wa?  owing,  and  the  defendant  j 


practiGslly  say*,  *'  I  know  I  owe  you  a  great  do&l 
more  than  £500,  but  I  won't  tell  you  how  much," 
then  tbere  ia  no  consideration  for  the  aeltlement,  for 
an  agreement  to  fake  less  than  is  due  is  no  considera- 
tion*] Here  both  partifs  were  perfectly  aware  of  the 
cironmstancea,  and  were  bound  by  the  compromise, 
and  the  transaction  cannot  be  re-open€di 

Younger,  K.C*  {Warmitigtm,  K.Ct  and  Atisttn 
Ciirimdl  with  him),  for  tbe  f-xecntor  of  Joseph  Law. 
—Tbe  evidence  stiows  that  Lacy^  at  the  Greetland 
interview,  knew  of  at  least  tome  of  the  uudiscloted 
assets,  but  concealed  his  knowledge*  As  to  tbe 
election,  it  was  made  loDg  btfore  tbe  order  of  tbe 
25th  ol  February*  Tbe  effect  of  the  action  on  the 
bond,  to  whioh  William  was  a  partyj  was  to  conErm 
the  sale,  the  *  *  unequivocal  act  *'  referred  to  by  Lord 
Blackburn  in  Btarf  v.  Jardine,  L.  R*  7  A  pp.  Cat*,  at  p, 
360,  bemg  the  issue  of  the  writ  on  the  8th  of  January, 
or  at  all  events  the  second  writ  dated  the  22ud  of 
January,  wbich  is  the  latest  date  that  can  be  Exed 
for  the  election.  The  basis  of  action  was  that  the 
relation  of  partners  had  ceased  and  that  the  relation 
constituted  by  the  contrrict  bad  been  substituted, 
Tbe  parties  were  then  absolutely  at  arm*s  leogtb,  and 
no  Mociary  relation  remained.  It  was  admitted  that 
ncthing  eould  b?  said  against  the  contract  if  made 
be  t  *een  ordin  aryptrties*  Thereoouldbenodamages 
unless  the  contract  stood. 

He  also  oited  In  re  Duncan^  47  W*  R.  379,  [1899]  1 
Ch.  387*  ^ 

Ncvilht  K.O,,  replied* 

Oun  adif,  mdt, 

Dae.  5.— Cozens -Hardy,  KJ.,  read  the  judgment  of 
the  cnort  as  follows  :  This  ia  an  appeal  from  the  judg* 
ment  of  Kekewich,  J,,  who  diamiiaed  with  costs 
an  action  seeking  to  set  aside  a  aa'e  by  William  Law 
ti  James  Law  of  tis  interest  in  a  pirtnership  busiueat 
carried  on  between  William  and  James.  Tbe  vendor 
and  purchaser  are  both  dead,  but  their  representatives 
are  before  the  court*  Now,  it  ia  clear  law  that,  in  a 
transaction  between  co-pattners  for  the  sale  by  one  to 
the  other  of  a  share  in  the  partnership  bu8ine?fl,  tlierc 
is  a  duty  realiog  up  n  tbe  purchaser,  who  knows,  and 
is  aware  that  he  knows,  more  about  the  partnership 
accounts  than  the  vendor,  to  put  the  vendor  in 
poaaession  of  alt  material  facts  with  referenr^e  to  tbe 
partner abip  asseta,  and  not  to  conceal  what  be  alone 
knows,  and  that,  unless  sneh  information  has  been 
furnished,  tbe  sale  is  voidable  and  may  be  sat 
atidtt :  see  Madde/ord  v*  AnUyfick,  1  Sim,  89*  The 
original  sale  on  the  2nd  ol  Jnly,  1900,  by  WiUiam  to 
Jamefi  was  for  £21,000,  payable  half  in  cash  and  half 
at  aix  months  secured  by  a  bond.  Now  we  will  assume 
that  this  sale  could  have  been  sst  aside  by  WiUiam 
on  tbe  ground  tbat  James  bad  not  disclosed  the 
existence  of  partnership  assets  represented  by  mort* 
gagei  and  other  aecuritiea  to  a  very  large  amount 
standing  io  tbe  names  of  Jamea  and  his  late  brother 
Joseph^  who  bad  also  been  a  partner.  But  shortly 
after  tbe  completion  of  the  sale  William  undoubtedly 
ascertained  the  emiatenca  of  som<i  of  what  we  win 
call  "  the  suppretscd  assets**'  He  thereupon  consulted 
counsel,  and  his  cuse  then  was,  not  merely  that  there 
had  been  no  proper  disalosure  by  James  of  the  assets 
tn  qtieation,  but  that  the  sale  had  been  brought  about 
by  an  actual  repreaeatation  by  Jam^s  that  there  were 
no  partnership  aaaets  beyond  those  appearing  in 
certain  probate  valuations,  which  certainly  did  not 
disclose  the  assets  in  question.  We  may  here  observe 
that  the  appeUants  do  not  raise  any  case  of  misre- 
presentation before  us*  They  base  their  ease  solely 
on  tbe  ground  of  nondisclosure,  giving  rise  to  a 
ri^ht  in  equity  to  a  reecifsion  of  the  contract  of  sale. 
The  counsel  who  was  consulted  advised  that  an  aotion 


2S0 


THE   WEEKLY  REPORTER. 


ftcK  11,1905.]         Vol  LIIL 


Cob  ST  OF  Afpbal, 


Ik  re  Lav.— KiBTLEa  u,  Tsttmak. 


COUBT  QW  A?FSA1» 


slioiild  be  brought  for  damsges  for  miflrepreseatatioiir 
the  meftanr©  of  damages  being  one- half  of  the  Talae 
of  the  omitted  assets,  and  counsel  added  thatp  as  there 
was  some  doubt  whether  all  the  ftBaete  b%d  even  then 
been  discOTered^  it  would  be  well  to  aak  that  ao 
account  be  taken  of  all  furtber  aiaete  bdonging  to  the 
patttieTsbipi  and  to  claioa  half  of  their  value  also, 
FoUowlcg  this  advice,  whiuh  was  given  on  the  8  tb  of 
November,  1900,  Wiiliftmp  on  the  22nd  of  January . 
1901,  isBued  a  writ  ia  the  Qaeen's  Bench  Divition. 
This  ft<3tlon  was  settled  by  au  agreement  dated  the 
loth  of  February,  1901,  which  was  embodied  la  a 
Qonsont  order  on  the  25th  of  February,  1901,  staying 
the  actioD*  All  charges  of  fraud  or  fraud alent  repre- 
sentations being  wittidrawn,  the  aum  of  £3jOoO  w^a 
paid  by  Jamea  to  Wtlliam  in  discharge  of  every  claim 
ftlating  to  any  matter  whataoeyer  between  the 
plaintiSr  and  defendant  and  in  full  discharge  thereof. 
Before  this  settlemeiit  w&i  am  red  at  William 
had  aacertaincd  that  there  were  atill  further  pirt- 
nerahip  asaeta  not  disclosed  by  James,  and  he 
surmised  and  believed  that  there  might  be  others, 
though  he  was  not  aware  of  their  paiticulara  or 
amouot,  Under  these  drcumstanoes  it  waa,  of  ooiirse, 
open  to  WiUiam,  if  he  chose,  not  to  inaiat  on  his  full 
rights,  and  in  particular  not  to  obtain  full  disclosure 
of  what  the  assets  conaiated,  and  to  come  to  a  settle- 
ment or  oompromiAe  with  Jatnas  on  that  footing* 
And  this  is  what  he  did.  What  his  reafons  were  for 
so  doing  concerned  him  alone,  and  it  would  be  idle 
DOW  to  apeoulate  whether  he  was  inEuenced  by 
frat€mal  affection,  or  by  an  idea  that  bis  partnftrahip 
drawings  ms^y  have  been  greater  than  thosa  of  Jamea ^ 
at  by  some  other  reasan*  But  after  the  settlement  so 
come  to,  in  our  opinion  it  was  not  poaaible  for  William 
to  reopen  the  transaction.  He  deliberately  irade  hia 
electiout  and  by  that  election  he  is  bound :  see  Ciotigh 
V,  London  and  North-  Weat^tn  Eailwaj/t  L.  E.  7  Ex. 
34.  It  cannot  be  sufficient  to  allege  and  prove  that, 
if  the  action  had  been  fought  out,  the  plaintiff  would 
have  recovered  damages  greatly  in  excess  of  £3,550. 
No  aeparate  and  independent  fraud  is  even  alleged  in 
bringing  about  the  aettlement  of  February,  1901. 
William  may  have  boen  ioduoed  to  settle  largely  by 
reason  of  representations  made  by  the  daughter  of 
James  as  to  her  father^ a  health,  but  these  representa- 
tions were  not  untrue.  He  was  not  induced  by  any 
statement  or  aaauraoce  on  the  part  of  Jamea  or  bis 
advi^ets  that  theie  were  no  otiier  suppressed  aa^ets. 
But  the  caie  against  the  appollant'a  claim  now 
to  rescind  dees  not  even  reat  solely  on  what 
we  have  just  stated^  We  have  purposely  pi^sied 
over  two  facta  of  great  importance.  William 
Law,  ftft^  he  bad  been  advised  by  coansel, 
assigned  the  bond  to  secuie  the  second  in^talmeat  of 
£10,aOO  to  tmatees,  and  subs  ;quenlly,  on  the  6  th  of 
January i  l&Ol,  William  joioed  with  the  trustees  in  an 
action  on  the  bond  to  recover  this  iastalment*  Pro* 
oaediDga  in  thia  action  were  stayed  on  the  ISth  of 
January  on  payment  by  Jame^  to  the  trustees  of 
£10,532  la.  8d.,  being  the  balance  of  all  prioclpal 
moneys  and  inter  eat,  with  coits  amounting  to  £3  6i, 
This  waa  four  days  before  the  writ  in  the  action  for 
damages  was  iaaued.  In  point  of  fact  William,  with 
knowledge  that  the  sale  might  be  npsst  or  that 
damages  might  be  recovered,  deliberately  postpone  1 
proosedlngs  with  that  view  until  after  he  had  obtained 
payment  of  the  balance  of  the  purchase- money,  to 
which  he  had  no  title  except  on  the  loottng  that  the 
sale  was  not  to  be  set  aside.  It  is  now  too  !ate  for 
William  to  repudiate  the  contract  of  which  he  has 
thus  deliberately  seoured  the  benefits*  It  has  been 
strenuously  argued  that  the  duty  resting  on  the 
purchasing  partner  continued  in  fall  force  and  effect 
up  to  and  after  the  set Ui^ meat  of  the  action,  so  that 


Jamea  could  not  rely  upon  a  biodiiig  eleotion  by 
WiUiam  nnleas  and  until  full  discloaore  had  been 
made.  We  know  of  no  authority  which  supports  this 
proposition^  and  it  tee  ma  to  ns  to  be  contrary  to 
principle.  It  seems  impossible  to  hold  that  under 
such  circumstancefl  as  existed  here  William  oould  not, 
if  he  obOiO,  come  to  a  binding  settlement  or  com^ 
promise  or  make  a  bindiog  election  not  to  x«scind 
without  full  disci oanre  by  Jamev  In  our  opinion 
Kekewich,  J,,  wa^  right  in  the  view  which  he  took  as 
to  the  effect  of  wh*t  was  done  in  January  and 
February,  1901,  and  tbta  appeal  must  be  diimitiod 
with  costSn. 

Appml  dismUied, 

Solioitora,  Barfidd  tfc  Barfidd;  Botvff^  Coti&n^  «* 
B&wtTi  for  Lonybotham  if;  Bms,  Halifax;  ^ohhim^ 
BiUin^t  ^  Go^t  for  J,  L,  Qura^dt  Elland, 
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From  K>  B,  Div,  1 

(SUriing  and  M*thew,  L-JJ.)   f 

KiSTLEB  u,  Tettmah,  (a.) 
Pradke—Attachmeni^Disobcdience  of  order ~P^i 
service— KmwMge  of  order— Evasion  of  s^&im. 

On  an  application  for  a  writ  of  attachjneni  far  dis- 
obediena  of  an  order  of  the  courf ,  if  it  appe^in  th^  th^ 
ptrsoii  affainii  nfhom  the  attachment  w  t(mght  knrto  of  th€ 
exisUiiceof  th«  order  and  evaletl  iervke  of  itp  ^t«  amnrA 
avail  himielf  of  the  ohjedi&ii  that  permnal  ierpic^  htM  mi 
b&in  effedtd  upon  him, 

Appsal  from  an  order  of  PhiHinore,  J^  for  the 
issue  of  a  writ  of  attachment  agaiaat  th^  defendani, 
Mrs.  Tettmar. 

On  the  3rd  of  June,  1904,  judgment  in  the  actioQ 
was  obtained  agatnat  the  defiind&nt  iu  defatilt  of 
appearance  for  £87* 

On  the  15th  of  Jaly  the  judgtneot  creditor  obtftULcd 
an  order  direetiog  that  the  judgment  debtor  ihould 
attend  before  a  master  on  the  23rd  of  July  for  the 
purpose  of  being  orally  examined  aa  to  what  dsbli 
were  owing  to  her  and  whether  she  had  any  mcaiki 
of  satisfying  the  jiidgmen^.  The  mem^raadiLia 
required  by  ord.  41,  r*  5,  waa  indorsed  on  th^  order, 

Oo  the  18th  of  July  an  attempt  was  made  to  terre 
the  order  on  the  defendant  at  the  houie  where  the 
was  living  with  ber  husband  at  Ei*it bourns*  Acoocd- 
tng  to  the  affidavit  of  the  clerk  who  wai  iostmctorl 
to  serve  the  order,  ho  went  to  the  houae  and  tbm 
door  wai  opened  by  the  defendant's  husband,  who 
informed  him  that  the  defendant  was  within  bat 
eonld  not  see  Mm  ;  that  he  explained  to  the  b^batid 
the  nature  of  his  buaineas ;  that  the  bosband  tlieii 
went  in  to  inf  jrm  the  defendant,  and  on  r^toaiiBg 
to  thadoor  informed  him  that  the  defendaat  oonid 
not  see  him,  and  would  not  make  any  appoiiilUBttt 
to  see  him  ;  that  he  then  handed  to  the  huibsnd  m 
copy  of  the  order  and  £1  for  conduct  money,  maA 
requested  him  to  hand  them  to  the  defendani ;  and 
ttiat  on  the  husband's  refusing  to  take  them  he  left 
them  on  the  door -mat* 

The  defendant  did  not  attend  before  the  matter  oa 
the  23rd  of  July,  and  the  examination  waa  tdioarmA 
to  the  26th  of  July,  the  master  directing  that  nolioi 
of  the  adjourned  appointment  should  be  seat  to  llli 
defendant  by  letter  to  her  address.  A  letter  to  t^al 
effect  was  sent,  and  came  into  the  handi  of  U» 
defendant's  husband,  who  instructed  a  lotidtar  to 
attend  the  adjourned  appointments 
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On  the  26t;hof  July  a  derk  of  the  solicitor  attended 
before  the  master  and  stated  that  the  defendant  was 
too  ill  to  attend.  The  master  thereupon  adjoamed 
the  examination  to  the  2nd  of  August,  to  enable  an 
affidavit  of  a  medical  man  to  be  produoed. 

On  the  28th  of  July  the  solicitor  who  was  instructed 
by  the  defendmt's  husband  wrote  a  letter  to  the 
plaintiff's  solicitors  saying  that  he  had  discovered 
that  the  service  of  the  oraer  for  examination  was 
effected  by  leaving  a  copy  of  it  with  a  mui  at  the 
house,  which  was  no  service  ou  the  defendant,  and 
the  letter  also  stated  that  the  defendant  was  ill  and 
incapable  of  travelling  to  London,  and  suggested 
that  she  might  be  examined  at  her  house  at  Bast- 
bourne. 

The  defendant  did  not  attend  on  the  2ud  of 
August,  nor  was  any  affidavit  from  a  medical  man 
produced. 

On  the  3rd  of  August  the  plaintiff  took  out  a 
summons  for  a  writ  of  attachment  agamst  the 
defendant  for  non-compliance  with  the  order  of  the 
15th  of  July. 

At  the  hearing  of  the  summons  on  the  9th  of 
August,  Phillimore,  J.  ordered  that  a  writ  of  attach- 
ment should  issue,  the  writ  to  lie  in  the  office  for  seven 
days,  and  not  to  be  executed  if  the  defeodant 
attended  an  appointment  before  the  master  before 
the  vacation. 

On  the  12th  of  August  an  application  was  made  to 
Phillimore,  J.,  on  behalf  of  the  defendant  to  vary  Ids 
order  of  the  9th  of  August.  In  support  of  the  appU- 
oation  an  affidavit  of  the  defendant's  medical 
attendant,  sworn  on  the  11th  of  August,  was 
produced,  in  which  he  stated  that  she  was,  owing 
to  illness,  unfit  to  make  the  journey  to  London 
or  submit  to  the  examination,  and  that  he  had 
forlndden  her  to  leave  the  house,  and  had  given 
iostructions  to  her  husband  that  business  matters  were 
not  to  be  mentioned  to  her.  An  affidavit  by  her 
hukband  sworn  on  the  same  date  was  also  produced, 
in  which  he  stated  that,  when  the  derk  called  on  the 
18th  of  July,  he  told  him  that  it  was  imposvible  for 
him  to  see  tiie  defendant  on  account  of  her  extreme 
ill-health  and  that  she  was  then  in  bed ;  that  u^on 
the  derk  producing  a  document  and  £1  and  asking 
him  to  hand  them  to  the  defendant,  he  told  him  that 
he  could  not  on  any  account  comply  with  his  request, 
as  to  mention  or  discuss  matters  of  business  with  her 
in  her  then  state  of  health  would  have  serious  results, 
and  that  the  derk  then  left  the  document  and  the  £l 
on  the  door-mat  and  went  away.  He  denied  that  he 
at  any  time  went  within  and  mentioned  the  matter  to 
the  defendant,  or  that  he  returned  and  informed  the 
clerk  that  the  defendant  could  not  see  him  and  would 
make  no  appointment  to  see  him,  and  he  stated 
further  that,  having  been  instructed  by  the  doctor 
who  was  attending  the  defendant  to  keep  all  matters 
of  business  away  from  her,  he  came  to  the  condusion 
that  the  only  course  to  adopt  was  to  forward  the 
document  and  the  £1  to  his  soUdtor,  which  he  did. 

Phillimore,  J.,  discharged  his  former  order,  and 
made  an  order  that  a  writ  of  attachment  should  issue, 
and  should  lie  in  the  office  for  seven  days  from  the 
date  of  the  order,  and  if  by  that  time  the  sum  of  £25 
was  paid  by  the  defendant  to  the  plaintiffs  solidtors, 
then  until  the  seventh  day  of  the  next  sittings,  other- 
wise the  writ  to  issue. 

The  sum  of  £25  was  paid  accordingly,  and  the 
judgment  debtor  appealed. 

Frank  MeUoTf  for  the  judgment  debtor.— 'A  writ  of 
attachment  cannot  be  allowed  to  issue  for  disobedi- 
ence to  an  order,  unless  the  order  has  been  personally 
served  on  the  person  against  whom  the  writ  is  sought : 
•ee  ord.  41»  r.  5 ;  In  re  Cunningham^  55  L.  T.  766 ; 
In  re  Holt,  27  W.  B.  485,  11  Ob.  D.  168. 


Llewelyn  Daviea,  for  the  judgment  creditor. — Where 
the  person  against  whom  the  attachment  is  sought 
knows  of  the  existence  of  the  order  and  is  evading 
service,  the  ooutt  ivill  dispense  with  the  necessity  for 
personal  service. 

Stiblino,  L.J. — ^As  I  understand  this  case,  the 
learned  judge  in  making  the  order  for  theawrit  of 
attachment  io  issue  proceeded  on  this  ground,  that 
the  judgment  debtor  knew  of  the  order  for  her 
examination  and  was  evading  service  of  it,  and  that  in 
those  circumstances  the  objection  that  personal  service 
of  it  has  not  been  effected  ought  not  to  avail  her.  In 
my  opinion  the  learned  judge  was  right  in  the  view 
which  he  took.  The  latest  case  which  I  can  discover 
on  the  fubject  im  Hyde  v.  Hyde,  36  W.  B.  708, 13  P.  D. 
166.  That  was  a  case  of  sequestration  against  the 
property  of  a  married  woman  for  not  complying  with 
an  order  for  the  delivery  of  her  children  to  her  husband, 
and  the  same  objection  was  taken,  viz.,  that  there  had 
been  no  personal  service  of  the  oider.  There  Ootton, 
L.J.,  said:  "It  is  true  that  as  a  general  rede  no 
order  will  be  made  for  sequestration  or  attachment 
unless  it  can  be  shown  that  there  has  been 
personal  service  of  the  order  disobeyed,  but  there 
are  exceptions  to  that  rule.  If  it  were  proved, 
for  instance,  that  the  person  was  actnallv  in  court  at 
the  time  the  order  was  made,  service  would  be  unneces- 
sary in  order  to  obtain  process  for  contempt,  and 
personal  service  is  also  dispensed  with  if  it  is  shown 
that  the  reason  why  there  has  been  no  personal 
service  is  that  the  person  to  be  served  has  evaded 
service."  Although  that  was  a  case  of  sequestration, 
I  have  no  doubt  that  Gotten,  L.J.,  was  accurate  in 
stating  that  the  same  rule  applied  to  attachment, 
for  it  has  always  been  held  that  a  person  cannot  be  in 
a  position  to  obtain  a  writ  of  sequestration  unless  he 
is  in  a  position  in  which  he  could  obtain  a  writ  of 
attachment.  Then  was  the  judgment  debtor  evading 
service  ?  It  may  be  that  it  would  have  been  a  bett^ 
course  if,  instead  of  the  c^erk  leaving  the  copy  of  the 
order  with  the  husband,  an  application  had  been  made 
for  an  order  for  substituted  service  under  ord.  67,  r.  6. 
Bnt  the  question  is  whether  the  case  comes  within  the 
rule  laid  down  by  Cotton,  L.J.  On  considering  the 
facts  of  the  case,  I  am  of  opinion  that  the  judgment 
debtor  was  evading  service.  The  appeal  must  there- 
fore be  dismissed. 

Mathxw,  L. J.— I  am  of  the  same  opinion.  It  was 
argued  ^at  the  rule  requiring  personal  service  of  an 
order,  before  a  writ  of  attachment  for  disobedience  to 
it  oould  be  issued,  admitted  of  no  exception,  and  that 
therefore  a  writ  of  attachment  oould  not  be  issued  in 
this  esse,  although  the  judgment  debtor  knew  of  the 
order  for  examination,  and  was  evading  service  of  it. 
But  the  object  of  the  rule  is  to  make  sure  that  the 
person  against  whom  the  order  has  been  made  has 
knowledge  of  the  order,  and  in  my  opinion  the 
authority  referred  to  by  Stirling,  L.J.,  shows  that  the 
rule  has  an  obvious  and  necessary  exception  where 
the  knowledge  which  personal  service  is  designed  to 
give  is  obtained  in  another  way,  and  where  personal 
service  is  being  evaded. 

Appeal  dismiued* 

Solidtors  for  the  plaintiff.  Hunt  &  Oaprm,  for  Run% 
&  Hunt,  Bomford. 

Solidtor  for  the  defendant,  W.  Hubert  Smith* 
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Wit  QIo^Tt  of  3;u0t(tt 


Bee.  2,  3,  6,  5,  7,  8» 


Beddoh  tKD  London  Salt  Co,  (LimTED)  i-.  North- 
east Eii?r  Salt  Co.  (Limited)  and  Othbh^.  {a,) 

Compunjf  —  Miireprest n ta t (on  —  ParchaB e    of  th arci — 
ContTact  compld€4 — HucmioTtt 

Etuiashn  loill  nof,  in  ike  ahstnce  of  fraftdt  6e  decreed 
of  a  cGfttruct  for  (he  purchase  of  shares  in  a  company 
after  the  contratt  has  5«<«  ci/inphtdy  earritd  out  h^ 
traitsfer  and  rf^i^trfition.  The  rule  htimj  the  mme  in 
the  case  of  cbosea  id  action  in  thi»  resprct  as  in  thr  case 
of  a  convfyante  of  land  Ilepudijtion  of  a  purchase  of 
iharea  in  a  cojnpt^njv  on  the  ground  of  miirrpresentfxtif'n 
mmt  he  made  at  the  earlitst  possible  moment.  Mere 
silence  will  not  amount  to  misrrjireSffttatioru 

Action. 

Tlie  plaintiff  Seddon  waa  a  lalt  manQfaciurer  and 
tncrobaQt  at  Middle wicb,  and  sold  s&Lt  oa  the  Locdon 
market. 

The  dtfendante,  the  North -Eastern  8  alt  Co. 
(Limited),  traded  at  Middlesbrotigb,  and  their 
buBiaeis  waa  to  sell  Bait,  and  in  psTUcular  to  sell  on 
the  Lou  doe  maiket  and  elaewhera  the  salt  made  by 
the  d«  feud  ant  Sf  the  CkveUnd  Salt  Co.  (Limitad),  the 
Toen  Salt  Co.  ( Limit? d)t  Sir  Christopher  PnmeflS,  the 
Omi'  rs  of  tbe  Middlesbrough  Estate  (Limited]^  and 
the  Httlt  UnioD  (Limited)  (hereinafter  called  the  Bait 
nianufactnring  Brine)*  wbo  were  tbe  holdere  or 
owneri  or  beoeficially  entitled  to  substaiitially  the 
whole  of  the  ibaree  of  the  Korth*Eaatem  Bait  Goi, 
Tb«  lajt  defendant  waa  0.  Hewett,  wbo  was  formerly 
the  niEit] aging  director  of  the  London  Bait  Co.^  who 
were  tbe  other  plaiotifFs  in  this  aetion. 

The  business  of  tbe  London  8alt  Co.  originally 
belonged  to  a  iitm  of  salt  dealers  of  the  name  of 
Buriord,  who  beotme  bankrupt,  and  it  was  sold  on 
the  8th  of  November,  1902,  for  £3/250  to  one  Wation, 
a  director  of  one  of  tbe  defetidattt  oompaoies. 

On  the  lltb  of  February,  1903,  the  Liudon  Salt 
Co*  was  formed,  ivith  a  capital  of  £5,000  in  shares  of 
£1  each,  and  3,320  sbarea  wt-re  held  by  the  salt 
man  of  maturing  Hrma  other  than  the  Bait  Union  and 
their  nominusi,  and  1,080  shares  by  the  defeudatit 
Hewett,  tbe  managing  direotor  of  the  campaoy.  The 
company  trailed  in  L  ndon  in  salt  and  dry  salt  go  Dds 
(among  other  thing s),  and  part  of  their  bu-ioeas 
was  the  disposal  in  tbe  London  market  of  salt  oon- 
aigned  by  the  defatidants,  tbeNDrth-Eist^m  Salt  C  \ 
and  the  aalt  manufac^uriog  firois. 

In  Siptemher,  1903,  the  pUiotiff  Seddon  entered 
into  negotiations  for  the  acquisition  of  the  business 
of  the  London  Salt  Co,  by  Uie  porobase  of  all  the 
shares  in  that  company. 

Tbe  negttiations  were  carried  on  with  Grigg,  tbe 
manager  of  tbe  North- East  em  Salt  Co.,  Storr,  who 
was  a  director  of  the  Cleveland  Salt  Ci>.  and  chairman 
of  the  London  Salt  Co.,  and  the  dfefeudant  He  wet  t. 

On  the  ^3rd  of  Sepi  ember  Seddoa  bad  an  iuterTiew 
with  Hewett  and  Storr^  when  be  alleged  that  tbey 
ri-preiented  and  warranted  to  him  that  up  to  the  iiOch 
of  September,  IW^^  the  company  had  made  a  tradiog 
loss  of  only  £200  or  not  more  than  £250,  and  lh%t  f  n 
the  fdtb  of  such  representation  and  warranty,  which 
be  alleged  were  mflde  on  behalf  of  the  dtfendaiits  tbe 
aalt  mannfacturiug  £rms  and  by  Hewett  on  bis  own 
behalf,  he  purchased  the  I.G80  shares  of  the  defendant 

(aO  Reported  by  E,  Feanklik  Stubbino,  Esq.i 
Barrister- at  ^  Law. 


Hewett,  on  which  17b.  6d.  had  been  paid,  f  .r  £1,670, 
and  tbe  lemianiDg  3.320  shares  f^r  £2,^5. 

On  the  other  hand,  Storr  said  be  told  the  plaintiff 
that  tbe  ooly  to  formation  be  had  aa  to  tbe  loaaea  of 
tbe  company  waa  from  tbe  weekly  profit  atid  Ioh 
sbeetffi  wbiob  showed  that  the  loa^  was  iomelhtif 
abont  £200  and  not  more  than  £2^0,  and  that  Eeweil 
said  nothing  OS  to  the  I Giflea^ 

As  part  of  the  arrangement  Hewett  res'ign^  btf 
position  of  managiug  director^ 

ThepUinHff  Seddon  also  agreed  with  the  t^lt  maim- 
facturing  firm  a  as  part  of  the  trausiolion  to  taki 
from  the  North- Eaatem  Salt  Co.  all  tbe  suDpliea  of 
coarse  salt  required  by  tbe  L7nd[>n  Salt  Cj.  for  a 
period  of  seven  |eara. 

Tto  transfers  of  the  abares  were  dated  between  the 
9th  and  13th  of  Oatobar,  but  the  regittration  did  not 
take  place  till  the  G^h  of  November. 

The  plamtitr  Seddon  took  over  the  business  of  tht 
London  Salt  Co.  on  the  9th  of  Ocstober,  WOX  and  at 
once  made  an  inTcatigation  of  the  books  as  to  the 
pniitioa  of  the  company,  and  diicovered  that  the 
said  representation  and  warranty  on  tbe  faltb  of 
which  he  h^d  acquired  the  sbarea  in  the  comptiiy 
and  piii  t^e  purchase- money  was  untrue.  The 
plaint  ifif  alleged  that  the  loss  which  tbe  company  had 
made  up  to  the  30th  of  September,  1903,  as  ab-^wn  by 
the  company's  accounts  as  ajfterwarda  aaditedf 
instead  of  beiog  from  £200  to  £250,  waa  not  l&n  than 
£1,200  without  writing  olf  depreciation  for  oaska  aid 
vans ;  and  that  tba  total  trading  loss  of  the  oompany 
if  tbe  accounts  were  properly  and  fully  taken  wai 
not  less  than  £2,400. 

The  plaintiff  further  discovered  that  there  wer* 
nnmerous  debts  of  the  London  Salt  Gj«  remaining 
due  and  unpaid,  including  one  of  £l*(W>0  to  th«NoHh- 
Eaitem  Salt  C:i.,  the  exiateuce  of  which  had  not  h^m 
disclosed  by  Storr  aiid  Hewett. 

On  the  12tb  of  October  he  wrote  to  Storr :  "  I  mmt 
asy  that,  whilst  I  was  prepared  for  aometbing 
pretty  atartling,  the  position  diaolosed  by  tbe  booki 
exceoi^a  all  anticipation.  I  understood  from  Mr. 
Grigg  that  whilat  no  profit  wai  made  no  loaa  has  hmxt 
experience! .  Mr.  Hewett  aaid  In  yoor  presenod  tllfti 
he  estimated  the  loss  at  the  outside  £2'30.  Am  m 
matter  of  fact  the  period  ending  the  30tb  of  S  -pte-m- 
ber  will  more  probibly  show  a  loas  of  anyltuDg 
between  one  and  two  thonaand." 

Starr  replied,  on  the  13tb,  that  he  waa  very  much 
surprised.  The  position  so  far  as  they  knaw  it  bf 
Hewett's  reports  and  tbe  weekly  approximated  proit 
andlois  sheets  fthowed  a  bulance  of  loas  of  £203,  and 
that  beyond  those  figures  they  knev  nothing,  and 
suggesting  that  it  would  be  better  ti  refrain  from 
further  comoient  until  the  audit  by  Peit  &  Cj.  wia 
concluded. 

The  balance- sheet  as  audited  by  Feat  &  Co^  eko4r- 
ingaloas  of  over  £1,200  up  to  the  304h  of  Hffpttfm* 
her,  was  received  on  the  I9tb  of  Ddcemb^r.  (Jo  Ulie 
12th  of  January,  1904,  plaintiff's  solicitors  wrottl^ 
the  defendants  aetiin jr  out  the  r^presentatioa  that  tbe 
losa  wodd  be  about  £200  bnt  not  more  thin  £250. 
wbereaa  it  appeared  that  the  loia  actually  austain^d 
was  about  £2,500^  and  that  they  were  inatmcted  to 
take  proceedings  for  return  of  the  money  oT«rp«id 
and  for  an  it  J c notion,  they  alleging  that  tbe 
d-fendauts  bad  bsen  doing  busln^sa  with  forJiier 
customers  of  the  London  Salt  Co. 

The  writ  in  this  action  was  issued  on  the  2Q\k  d 
January,  1904,  and  tbe  plaintiff  claimed  agvtuat  all 
delend«nta  except  the  Salt  Union  (Limited).  • 
declaration  that  the  pnrchasea  of  the  aharea  of  th« 
London  Salt  Co.  ahould  be  readnded,  and  tbe  rep«y-^ 
meiit  of  the  purebase- money,  and  in  tbe  alt«m«ti« 
^fardainagea,  and  also  an  io junction  against  all  tbe 
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deft'iidaiits  exoflpt  H-^wett  to  restrain  Ihflm  from 
8«UiDg  ialt  to  former  cuitom^rn  oE  the  London  £$ftH 
Co. 

Thare  w&i  no  allfig^atioii  ol  fraud. 

There  w&s  a  very  letigthy  exafniaatioa  of  &o:otiQta, 
Oie  delendaiita  alle^itig  tb^t  tlie  balance -lb  eat  of 
Ptiat  &  Co*  was  drawn  up  on  a  wrong  b%siSp 

The  cafe  ftgaiaat  the  8 alt  Uaiou  (L'-mltei)  was 
d  121  missed  after  the  openiag  of  the  o^ie  far  the 
plaintiffs. 

F*  fJort'Broi&f^et  K,C'%  ani  Midr  M'lckaizif,  for  the 
pWntifik,— Ttie  contract  far  tbe  ptircbaae  by  the 
plaintiir  8eddoii  of  the  tbaras  in  the  company  was 
iadaced  by  an  nntrae  reprf  seatation  as  to  tfae  amount 
of  the  trading  loisei  of  the  o  amp  any*  There  waa 
such  a  matfriiJ  misrepriBciitaUon  as  that  the  plsiotiff 
is  entitled^  provided  he  can  restore  uiatteiH  to  their 
former  footiDg,  to  have  the  parchaae  contract  reacinded 
uid  to  haT6  bick  bis  money.  A  contraDt  can  be  set 
aside  even  after  oomplelion  lor  a  material  mierf-prC' 
sentatioo. 

Younger,  JT.C,  and  A.  3L  TaJUt,  tot  the  Nortb- 
Eistern  Salt  Co.— There  ia  no  case  against  these 
defendatiti,  who  have  only  pui^chaaed  Salt  (rom  the 
salt  maniifaetnr<'rs  aiid  sold  it  to  the  London  BaU  OOii 
and  har@  done  nothing  else.  The  plaintiff  does  not 
allege  that  any  raprt^aentatioii  was  made  by  Giigg^  the 
manager  of  this  conipanyi  on  which  he  relied ;  and, 
further,  if  Qrigit  made  an^  repreientations  he  waa  not 
attthoriised  by  the  North- Eastern  Co.  to  mike  them^ 
so  ibat  the  plsinlifT  li  not  entitled  to  any  relief 
against  these  dcfeudanta  uoder  the  first  p\n  of  bis 
claim.  There  is  alsj  no  evidence  on  which  the 
pi  at  u  tiff  is  entitled  to  an  io  junction  agu-mst  these 
defeudanta.  The  pl^intilT  did  not  scquire  atiy  part  of 
the  bitmneafl  of  the  North -Eastern  Salt  Da,,  be  only 
agreed  with  the  salt  manufacturers  to  take  al  the 
ooazse  salt  required  by  the  London  Bait  Co*  tot  seven 
years  from  the  Notth-Eaitern  Sih  Cj,  Tbii  does 
not  present  the  Nortb-Baftem  Salt  Co.,  who  were 
not  parties  to  it,  from  sellicg  salt  on  the  London 
market 

IIitght$,  K.a,  and  //,  E.  WrigU,  for  the  Bait 
TTnioo  (Xioiited). 

Mohia^ut  Luih,  K,0.t  and  C,  IT.  Sarjmt,  for  the 
aalt  manufacturing  firms, — The  case  made  againat 
tbtse  defendants  is  that  on  the  23rd  of  Beptember 
Hewettf  in  the  pretence  of  Storr^  made  a  statement 
with  regard  to  the  trading  loesea  of  the  company,  and 
it  is  aaid  that  because  Storr  aaid  nothing  upon  that 
occasion^  on  which  he  waa  not  making  acy  contractf 
that  he  acquiesced*  The  case  aj^ainfit  them  mubt  fail 
for  the  following  reasons :  ( 1 )  The  otily  misrepresenta- 
tion alleged  is  on  the  23rd  of  September,  which  ia 
prior  to  any  negotiation  for  any  sale  of  ihe  sbarot  by 
Hew#tt.  (2)  6t«rr  bad  on  that  date  no  authority  to 
bind  anyone.  {3}  Silence  cannot  in  the  absence  of 
fraud  give  rise  to  any  action  for  rescission,  because 
tbe  basis  of  a  rescission  on  an  iutiocent  mifrepre- 
senlation  is  that  something  is  said  which  the 
ppeaker  honestly  believes,  but  is  mistakf^n  about: 
Smilh  V.  Hughfa,  19  W.  R.  1039,  h.  B,  6  Q.  B,  697. 
(4)  The  plaintiff,  upon  his  own  evidence,  did  not  r«ly 
upon  this  repreientatioD ;  it  did  not  induce  the  can- 
tract,  and  it  is  always  easential  to  prove  that  in  tjrder 
to  get  resciasion.  (5)  The  plaint  iif,  with  the  know- 
ledge or  belief  that  the  loea  txceedcd  £2oO,  afHrmed 
tbe  oontract  by  rfgiatering  the  shares  and  maiiaging 
tlie  bcuineip«  He  did  not  disci  aim  at  the  ^arlieat 
pOHlble  moment  (6)  On  the  t2tb  of  January,  1904, 
tli«  pl«inti£F|  by  bis  solicitor's  letter ^  elegted  to  aMrm 
Ibe  contract  and  sue  for  damagea  and  an  injuDctioni  i 
ard  t>*at  election  ia  final,  and  he  cannot  now  claim  to  | 


reaoind  the  contract :  Scarf  v,  Jardint,  30  W.  E.,  at 
p.  597.  7  App,  G*s.,  at  p.  360.  (7)  Tbete  cannot  be 
reaciasion  after  cooveyance,  and  it  is  immaterial 
whether  it  ia  land  or  shares  or  anytbiog  else.  The 
reaciaaion  of  a  ooo tract  is  only  applicable  where  there 
ti  fiomttbiDg  still  to  be  done  under  it.  Tbf-re  is  no 
continuing  contract  subsisting  between  the  plaintiff 
and  the  detendants :  Brown! it  v.  Camphtll,  5  App» 
Oaf^  925,  When  a  contract  has  been  cjmpleted  and 
there  has  been  a  conveyance  a  court  of  equity  will  not 
give  relief  unleaa  fraud  ii  proved.  {8)  There  ia  no 
evidence  that  these  alleged  misrepresentations  were 
incorrect. 

W.  F,  IlamiUmh  KM.^  and  T.  A.  Nmk,  for  the  defend- 
ant G.  He  fl-ett, — Toere  is  no  nase  against  hifOi  Tlie  only 
representation  made  by  Storr  atid  to  whiob  Hewett 
assented  was  that  thn  trading  lopa  of  the  company  as 
i^howa  by  the  weekly  profit;  and  lo3S  sheets  was  socne- 
thing  abmt  £200,  and  not  more  than  £*250,  and 
Seddon  did  not  rely  on  this  representation;  and 
further  tb-it  before  the  oontruct  was  completed 
Hev?ett  bai  said  he  would  not  guarantee  the  figures 
as  to  the  lo?8.  Repufliation  most  b a  promp*,  especially 
in  the  case  of  a  purchase  of  shares  by  someone  who 
practtoiliy  beoomea  the  owQ*r  of  the  company  and  ha^ 
every  oppor*nn  tj  of  disjovf  ring  what  th-i  tme  state  of 
affiifs  i» :  BrownlU  v.  Gampbdl  and  Sh'irphy  v.  L^mth 
QTid  Fas'.  Coa$t  Railwn^  Co  ,  2  Ch.  D  685,  In  the 
case  of  inncceiit  misrepresentation  where  the  contract 
hiS  been  competed  th«^re  can  be  no  rescisaion  t  S*jpir 
V*  Arnoldt  3G  W.  B.  207.  37  Cb.  D,  9B.  Rescission  can 
never  be  obtained  uole^a  the  parties  can  ba  restored 
to  their  original  poiition  before  the  cjntract  waa 
entered  into.  Hewett  redgned  his  managing  director- 
ship as  part  of  the  bargain.  Seddon  caivn'>t  tcfltore 
him  to  that  position  if  the  contract  ia  rescinded. 

F.  GoTf'Broime,  E.G.,  in  reply.— The  nfoes^ity  for 
immediately  repudiating  a  contrict  has  been  modified 
since  the  decision  in  the  Houte  of  Lords  in  Foster  v. 
Mutual  Rturm  Co.,  20  T.  L.  E.  716,  wh^re  a  dtlay  of 
two  years  was  ht^ld,  under  the  circnmBtances  of  that 
cas^i,  not  to  deprive  the  plaintiff  of  the  relief  be 
sought  The  defendants  have  not  cited  a  single  case 
raying  that  chcm^  i«  adhn  cannot  be  retransferred 
wtere  there  has  been  a  miarispreseatalion  of  faot, 
although  an  ionocent  one.  The  cases  with  rpgard 
to  ^Jmt^  in  fictk-fi  show  that  after  the  whole 
thing  has  been  carried  ont  jon  can  Lave  an  frder 
pnttiog  the  parties  back  in  the  Pame  position  that 
th*y  were  in  before.  As  examulea  see  AUornt^- 
Geatrul  V,  Hay,  22  W.  E.  498,  L.  E.  9  Ch.  App.  397, 
relating  to  a  grant  of  an  annuity;  Newbt(fijing  v- 
Adam,  35  W.  R.  o97.  34  Ch.  D  582,  37  W,  11  97.  13 
App.  Ci8,  308,  and  Rawlijisv.  IVickhnnit  7  W.  R  145,  3 
De  Q.  &  J.  304,  caies  as  to  partnership*  Tnese  cases 
dispose  of  the  distinction  bat  ween  eiecut>ry  and 
execut*  d  contracts.  In  all  the  real  propt  rty  cases  the 
principle  caveat  emptor  applies,  but  I  submit  that  that 
doctrine  does  not  apply  to  the  purchase  of  shares  where 
the  repreientation  is  as  to  the  m**riU  of  a  busineea  of 
which  the  price  ia  ascertained.  The  partnership  oases 
and  grant  of  annuity  cases  are  much  nearer  the  present 
caao  than  the  real  property  ciaes :  Lagumi  Nitrate 
Co.  V.  Lagujma  Syndkate  {limited),  48  W.  K,  74, 
[1899]  2  Cb.  392,  where  Lindley,  L,J.,  aaid  t  **  That  a 
contract  can  be  B«t  aftide  in  f  quiry  on  f  rv>of  that  one 
party  induced  the  other  to  enter  into  it  by  miereprosenta- 
tions  of  material  facta,  although  such  miarf  presentations 
may  not  have  been  fiauduleot;'  This  was  after  the 
completion  of  the  contract.  The  reason  why  a  man 
who  takes  aharta  in  a  company  must  act  promptly 
and  repudiate  his  position  at  onoe  is  because 
other  shareholders  have  taken  shares  or  other 
peraons  have  given  credit  to  the  oompany    relying 
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on  tbe  fact  th&t  he  has  beosme  a  tbareholder. 
In  Tenne^jt  T.  C^i'fy  of  QIasijow  Bank,  27  W.  E,  649, 
4  App.  Cub.  615,  it  ia  put  that  after  tbe  righti  of 
OreditoTH  baTe  intetvened  reeciesion  b  altogethar 
ImpoBvible.  Bat  ia  the  present  caee  the  rights  of 
third  parties  do  not  arife.  Tbe  objection  to  the 
representatton  that  Storr  made  is  not  that  it  does 
not  itftte  tho  truth  so  far  as  it  pcoes^  but  that  it 
oonoeals  most  material  facts  with  which  the  plMntiff 
ought  to  have  been  made  ac^iu«linted,  Ttm  very  con- 
cealment of  it  gives  to  the  iroth  which  wab  told  the 
character  of  faLs^haod  :  sea  dic^Ufnot  L  ird  Gael  ma- 
ford  in  Oahs  v.  TuTfjuand,  15  W,  E,  1201,  L,  E,  2 
H.  L*f  at  p.  tl-12.  It  is  immaterial  that  Btorr  did  not 
mean  to  do  wtocg.  If  &  tnau  haviug  knowledge 
tDikes  an  untrue  Atatementi  he  must  be  treated  in  the 
tattle  way  as  if  be  had  made  it  with  an  evil  intent* 
8©ddon  waited  until  he  had  received  Peat's  report 
before  dtciding  as  to  keeping  the  bu^ine?g<  On 
receiving  it  he  consulted  his  solicitor.  Tne  delay 
after  receiving  the  report  was  only  a  reasonable  delay* 

JoTGX^  J, — The  litigatioQ  in  this  esse  arises  out  of 
an  arrangement  for  the  acquisition  by  the  plaintiff 
Seddon  of  the  property  of  the  London  Salt  Co.,  by 
the  purchase  of  the  share* s  of  that  company  from  tho 
persons  who  really  owned  those  shares.  The  claim 
made  by  the  statement  of  claim  is  of  a  two* fold 
nature.  In  the  first  place  it  aski  for  a  rescission  of 
the  arr£Lt]geu.ontB  and  for  restitution  on  the  ground 
of  misrepresentation.  The  second  part  of  th^  claim 
put  forward  ia  for  an  iti junction  to  restraiu  the 
defendants  from  selliog  on  the  London  market  to 
persons  who  wc^re  customers  of  the  London  Salt  Co. 
pricr  to  the  laid  date*  salt  mat3e  or  consigned  by  the 
salt  manul*oturing  concerns.  On  the  eseuond  part  of 
the  case,  it  is  a  Uttle  difficult  to  say  on  what  theory 
it  is  founded ,  but  certainly  no  evidence  h^i  been 
addut^ed  before  me  in  gupport  of  tbe  second  part  of 
the  claim,  and  I  need  not  say  an^tbicg  more  about  it. 

Now,  then,  ai  to  the  misrepresentation;  a  cUm  is 
founded  upon  an  alleged  mi^repre^ifntatioi},  and  it 
appears  to  me,  as  it  has  done  til  through,  that  the 
plaintiff's  path  to  succeed  in  his  claim  is  bv set  with 
difficuitiei.  in  the  first  pUoe,  th^re  ii  no  all*  g*tion 
of  fraud ,  and,  in  point  of  fact,  the  imputatign  of 
fraui  upon  the  defendants  has  been  expresjly  dis- 
olaimedf  and  properly  so*  There foie  it  is  a  claim  to 
rescind  or  set  aside,  fur  an  innocent  misrepreseutattop, 
a  contract  for  the  sale  of  property,  not  executory  bat 
executed,  and  under  which  notcing  whatever  still 
remains  to  be  done. 

Lord  Campbell  lays  down  tbe  law  in  reference  to 
this  principle,  or  rather,  I  should  say^  states  what  is 
the  rule  on  the  question,  in  Wilde  v.  OibsQn,  1  H.  L.  C, 
p.  632.  He  says:  **  After  the  very  attentive  and 
anxious  consideration  which  this  case  has  receivedj 
I  have  come  to  the  clear  coo  elusion  that  the  deciee 
appealed  agaiost  ought  to  be  reversed ;  and  I  must 
say  that  in  the  court  below  the  distinction  between  a 
bill  for  carrying  into  execution  an  executory  contract 
and  a  bill  to  set  aaide  a  convey anoe  that  has  been 
executed  haa  not  been  very  distinctly  borne  in  mind. 
With  regard  to  the  first,  if  there  be,  in  any  way  what- 
ever»  miirt presentation  or  concealment  which  is 
material  to  the  purchaser,  a  court  of  equity  will  not 
ccmpel  him  to  complete  the  purchaie,  hut  where 
the  conveyance  has  been  executed  I  apprehend,  that  a 
court  of  equity  will  set  aside  the  convp^yance  only  on 
the  ground  of  actual  fraud/'  And  Lord  Selborne,  in  tbe 
case  of  Browtilie  v.  Campbell,  o  App*  Cas.  925,  20 
W.  R.  Dig.  232,  says,  at  p.  936,  after  explaining  the 
circumstancea  of  that  particular  case  :  "The  contract 
is  ultimately  entered  into  upon  those  terms.  Passing 
Irom  the  stage  of  ccrrespondence  and  negotiation  to 


the  stage  of  written  agreement,  the  poichaf^r  tikes 
upon  himself  the  risk  of  errors.  I  assume  then  to 
be  errors  unconnected  with  fraud  in  the  parttculan^ 
and  when  the  conveyance  takes  place  it  is  not,  as  far 
as  I  know,  in  either  country,'*  that  means  in  SootUiul 
and  England,  *'  the  principle  of  equity  thftt  rflliaf 
should  afterwards  l>e  given  against  that  conveymi]Oi>, 
unless  there  be  a  case  of  fraud  or  a  case  of  nmrepre^ 
sentation  amounting  to  fraud  by  which  the  purchatef 
may  have  been  deceived." 

Now  I  do  not  entertain  tbe  slightest  domht  abiut 
that  heinie  the  correct  statement  of  the  law.  It  has 
been  acted  upon  by  Cotton,  L.J".,  in  Soper  v,  Arnaid, 
36  W*  E,  207,  37  Ch.  D.  96,  and  still  more  recently  by 
Farwell,  J.  Tuis  rule  is  not  only  a  rule  of  equity, 
but  it  is  also  a  rule  of  law.  In  Kmntdy  v.  Th$ 
Panama  aitd  Royal  Mail  Co.,  lo  W,  E.  1039,  L,  B, 
2  Qp  B,  5^0,  Lord  Blackburn,  in  delivering  the  jadg- 
of  tte  court,  said  r  **  There  is,  however,  a  very 
itsportant  difference  between  oases  where  a  contract 
may  be  reicinded  on  accouut  of  fraud  and  those  in 
which  it  may  t>e  n-scinded  on  the  ground  that  there 
is  a  difference  in  subatmco  between  the  thing 
bargamed  for  and  that  obtainid*  It  is  enough  lo 
show  that  there  was  a  fraudulent  Tepresentation  as 
to  at^y  part  of  that  wbioh  induced  the  party  to  enter 
Id  to  ihe  con  tract  which  he  seeks  to  rescind ;  but 
where  there  ha^  been  an  innocent  miarepresentation 
or  mii^apprehensioQ  it  does  not  authorize  a  resciaAon 
uulesi  it  i$  such  as  to  show  that  there  is  a  oompleta 
difft^rence  in  substance  betweE:n  what  was  anpposed  to 
be  and  what  was  taken,  so  as  to  constitute  a  faOor^ 
of  consideration,  For  example,  where  a  bono  li 
bought  under  a  belief  that  it  is  sound,  if  the  purchaisr 
was  induced  to  buy  by  a  fraudulent  representation  as 
to  the  horse's  soundness,  the  contract  may  be 
reEclnded.  It  it  was  induced  by  an  honest  misrdpra- 
aentation  as  to  its  soundueBS,  though  it  may  be  mar 
that  both  vendor  and  purcbaier  thought  that  they  were 
dealing  about  a  sound  horse,  and  were  in  error,  yet 
tbe  purchaier  must  pay  the  whole  price  unlen  ihm 
was  a  warranty ;  aiid  even  if  there  was  a  warranty^ 
he  cannot  return  tbe  horse  aid  claim  back  the  whole 
price  unless  there  was  a  condition  to  that  elfect  is  lh« 
contract'^ 

In  my  opinion  there  can  be  no  Bucoeitfu]  olaiiii 
after  completion  for  damages  in  resi>eet  of  laij* 
representation  unless  that  misrepresentation  was 
fraudulent.  It  appe^ired  to  me  from  the  iirst  that  the 
absence  of  fraud  and  the  abaenca  of  any  allegation  of 
fraud  in  this  case  was  a  fatal  objection  to  the  action, 
and  I  should  be  perfectly  justified  in  disposing  of  tt 
on  those  grounds,  and  those  grounds  alone,  «n4 
saying  no  more  abjut  the  facts  of  the  case,  but  I  wiU 
add  just  a  few  words  about  the  facti,  aa  they  hav^ 
been  g  ^ne  into  so  fully*  If  the  plaintiff  be  right  the 
contract  in  question  of  course  is  not  a  void  oontraei» 
but  a  voidable  contract,  and  it  was  the  duty  of  tlie 
p»laintiffj  bearing  in  mind  tbe  peculiar  nature  of  thm 
property^  to  repudiate  the  contract  at  the  very  oatltcil 
possible  moment  when  he  found  out  that  aoj  inia* 
representation  had  been  made,  if,  in  fact,  any  mb- 
r epr ese u tatio n  was  made.  In  my  opbiicn ,  the  plaintiff 
did  not  do  this^  but  taking  possession^  he  went  on  treat- 
ing the  property  aa  his  own  in  many  ways  for  several 
months,  and  continued  to  do  so  long  after  the  Umm 
when  he  had  the  information  which  would  lead  him, 
and  ought  to  have  led  him  at  once  to  the  oonduaaoii 
that  he  had  betn  misinforited,  if  in  fo^t  he  had  h««ti 
misinformed.  Of  courie,  I  do  not  forget  there  ii  Uia 
letter  ci  the  13th  of  October  from  Storr,  but  when  yo« 
read  that  letter  in  connection  with  the  context  It  i§ 
quite  plain  to  my  mind  that  that  letter,  t^can  wiUl 
the  prccecing  letter^  or  taken  with  any  other  Utttti 
yon  like,  does  not  amount  to  an  arrangement  that  tbe 
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plaintiff  18  to  be  entitled  to  go  on  dealing  with  the 
property  m  his  own  without  prejadice  to  the  question 
of  whether  he  is  to  be  entitled  to  rescind  the  oontraot 
and  repudiate  the  property  or  not.      As  far  as  I 
oaa  see,  there  nerer  has  been  a  suggestion  about 
repudiating  this  oontraot,  or  repudiating  the  property 
and  resdnding  the  oontraot,  until  the  oommenoement 
of  this  action.    In  the  solicitor's  letter  of  the  12th  of 
January,  which  precedes  the  commenoemeat  of  the 
action,  there  is  not  even  a  suggestion  of  repudiating 
the  property  and  rescinding,  but  all  that  he  says  is, 
^  I  am  going  to  commence  an  action  and  claim  against 
yon  compensation  in  damages."    I  think  I  ought  to 
add  also  that  upon  the  whole  endence  I  am  not 
satisfied  that  there  was  any  misrepresentation  that 
induced   the  plaintiff,  Seddon,    to   enter   into  the 
contract.    I  very  much  doubt  whether  there  was  any 
misrepreeentation  at  alL    Seddon's  account  is  that  in 
answer  to  his  question  Hewett  made  some  acswer 
and  Storr  said  nothing.     In  the  argument,  I  was 
referred  to  a  passage  inliord  CampbelTs  judgment  in 
WaUera  ▼.  Maruan,  3  De  Q.  F.  &  J.,  at  p.  724,  where  he 
says :  "  A  single  word  or,  I  may  add,  a  nod  or  a  wiok 
or  a  shake  of  the  head  or  a  snule  from  the  purchaser, 
intended  to  induce  the  vendor  to  believe  the  existence 
of  a  non-existing  fact  which  might  inflaence  the  price 
of  the  subject  to  be  sold,  would  be  sufficient  ground 
for  a  court  of  equity  to  refuse  a  decree  for  a  specific 
performance  of  the  agreement."    But  as  far  as  I  know 
it  has  never  been  heM  that  silence  amounted  to  mis- 
representation.   Of   course   there  may  be  peculiar 
drcumstancee.    A  statement  may  have  been  made  to 
somebody  who  remained  silent,  but,  as  far  as  I  know, 
■ilence  has  never  yet  been  held  to  amount  to  misrepre- 
sentation.   However,  Storr  and  Hewett  were  both 
called,  and  they  gave  quite  a  different  account  of  the 
matter  as  to  what  happened,  and  I  think  there  is 
no  reason  to  question  the  veradty  of  either  of  them. 
I  think,  upon  the  whole,  comparing  all  the  evideoce, 
that  practically  the  only  representation  that  was  made, 
if  sny,  was  in  effect,  that  the  weekly  balance-sheets  do 
not  show  a  loss  of  more  than  or  as  much  as  £250, 
and  that  was  a  statement  which,  in  my  opinion,  was 
not  untrue  or  substantially  inaccurate.    Further,  I 
am  not  satisfied  that  the  representation  made  had  the 
effect  of  causing  Seddon  to  enter  into  the  contract  now 
sought  to  be  rescinded.    It  had  no  effect  upon  him  at 
alL    I  think  he  wanted  the  business  and  that  he 
intended  to  take  all  the  risk,  whatever  it  was.    Under 
these  circumstances,  of  course,  that  portion  of  the 
action  founded  on  misrepresentation  fails  as  well  as 
the  other,  and  it  must  be  dismissed  with  the  usual 
consequences. 

Solidtcrs  for  the  plaintiffs,  Orant,  Btdcraigf  &  Co,, 
tor  Parker  dh  Ayre,  Manchester. 

Solicitors  for  the  North-Eastem  Salt  Co.,  the 
Cleveland  Salt  Co.,  the  Tees  Salt  Co.,  Sir  Christopher 
Fnxness,  and  the  Owners  of  tbe  Middlesbrough 
Batata  (limited).  Crump,  Sprott,  d;  Co.,  ivi  Archer, 
Parkin,  Ss  Archtr,  Stockton-on-Tees. 

Solicitors  for  the  Salt  Union  (Limited),  Field, 
Ernery,  Boscoe,  &  Medley,  for  BateBone,  Warr,  & 
Wimihurei,  Liverpool. 

Solicitor  for  George  Hewett,  J.  H.  Hortin. 


Chan.  Div.      I 
Warringtoo,  J.  J 


Nov.  17,  18. 


In  re  Trenohabd. 
Trekchabd  v.  Tbenchabd.  (a.) 

Will  ^Construction — Annuity  ^Charge  on  land— Estate 
duty— Finance  Act,  1894  (57  &  68  Vict.  c.  30),  m. 
9,  14. 

By  his  will  T.  gave  to  hie  wife  an  annuity  of  £500, 
and  made  it  a  first  charge  on  specific  freeholds,  of  which 
there  toas  no  specific  devise. 

Held,  on  the  true  construction  of  the  will,  that  this  was 
a  mere  personal  annuity,  not  payable  primarily  out  of 
the  specific  freeholds,  but  payable  out  of  the  personalty. 

The  statement  in  Theobald  on  Wills  {6th  ed,),  at  p. 
442,  discussed  and  explained. 

By  his  will  T.  gave  to  his  wife  an  annuity  of  £500, 
so  long  as  she  should  remain  his  widow,  and  made 
this  annuitjr  a  first  charge  on  all  his  freehold  properties 
at  Greenwich.  After  giving  various  legacies,  he 
devised  and  bequeathed  all  lis  real  and  personal 
estate  otherwise  iwdisposed  of  upon  trust  for  sale  and 
converaion,  and  to  pay  his  funeral  and  testamentary 
expenses,  debts,  and  legacies  out  of  the  proceeds,  aud 
to  hold  the  residuary  trust  moneys  upon  certain 
trusts. 

Tnere  was  no  specific  devise  of  the  Greenwich 
property.  Tee  residuary  legatees  contended  that  the 
gift  to  tiie  wife  was  not  an  annuity  but  a  reot- charge, 
and  ought  to  bear  its  own  share  of  the  estate  duty 
payable  in  respect  of  the  testator's  estate. 

Eowden,  K.C.,  and  Bradford,  for  the  widow. 

H.  TerreU,  K,0.,  and  Clayton,  for  the  trustees  and 
residuary  legatees. 

Wabbington,  J. — Li  this  case  a  question  is  raised 
as  to  the  incidence  of  estate  duty.  The  principal 
question  is  whether  any  part  of  the  estate  duty  pay- 
able in  respect  of  the  testator's  estate  ought  to  fall 
upon  an  annuity  given  to  his  widow. 

Li  support  of  the  case  for  the  residuary  legatees, 
who  se^  to  throw  a  portion  of  the  estate  duty  on  the 
annuity,  it  is  contended  that  the  annuity  in  this  case 
is  a  part  of  the  real  estate — that  is  to  say,  it  is  to  be 
treated  as  a  legal  rent-charge,  payable  exclusively 
or  primarily  out  of  the  real  estate ;  and  that  it  stands 
on  the  same  footing  as  if  there  had  been  a  specific 
devise  of  part  of  the  real  estate ;  and  that  the  case 
comes  within  In  re  Jolly,  48  W.  E.  667,  [1900]  1  Ch. 
292,  in  which  it  was  decided  that  the  estate  duty 
payable  in  respect  of  specnfioally  devised  real  estate 
must  fall  upon  that  estate. 

The  material  parts  of  the  will  are  contained  in 
paragraphs  5  and  7. 

**  5.  I  give  unto  my  said  wife  so  long  as  she  shall 
remainmy  widow  an  annuity  of  £500  .  .  •  audi 
declare  that  the  said  annuity  shall  be  a  first  charge 
on  all  my  freehold  properties  situate  at  Greenwich,  m 
the  county  of  Kent." 

«  7.  Idevise  and  bequeath  all  my  real  and  personal 
estate  not  hereby  otherwise  disposed  of  unto  my 
trustees,  upon  trust  ...  to  seU,  call  in,  and 
convert  into  money  the  same,  or  such  part  thereof  as 
shall  not  consist  of  money,  and  out  of  the  moneys 
produced  by  such  sale,  calling  in,  and  conversion,  and 
with  and  out  of  my  ready  money,  to  pay  my  funeral 
and  testamentary  expenses  and  debts,  and  the  legacies 
bequeathed  by  this  my  will  or  any  codicil  thereto,  and 
to  stand  possesied  of  the  residuary  trust  moneys  and 
the  investments  for  the  time  being  representing  the 
same  (hereinafter  called  *<  my  residuary  estate  **)  upon 

(a.)  Eeported  by  Pbroy  H.  Wiotibld,  Esq., 
Barrister-at-Law. 
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and  Bubjeot  to  the  tnuts,   powers,  direotioiui,  and 
conditions  hereinafter  contained." 

At  first  sight  there  seems  to  be  little  to  be  said  on 
the  words  of  the  will  for  the  contention  that  the 
annuity  is  raallj  part  of  the  real  estate.  It  is  an 
annuity  given  in  the  nsnal  form  for  describing  a 
personal  annuity.  It  is  true  that  it  Is  declared  to  be 
a  charge  on  speoifio  real  estate,  but  that  again  loo^s 
at  first  sight  uke  nothiog  more  than  a  security  for 
payment  of  the  annuity.  According  to  the  general 
rule,  an  annuity  is  included  amongst  legacies,  and  I 
should  have  thought  that  that  rule  would  have  ex- 
tended to  this  annuity,  especially  as  the  estate  at 
Greenwich  is  not  specifically  devised,  but  is  included 
amongst  the  items  devised  by  clause  7. 

But  I  am  ref tarred  to  certain  authorities  and  to 
Theobald  on  Wills  (5th  ed.),  p.  442.  It  is  there  state! : 
"A  gift  of  an  annuity  followed  by  a  direction  that  it 
is  to  be  a  charge  on  certain  land  makes  it  a  charge  on 
that  land  only,  and  the  personalty  is  not  liable."  If 
that  is  correct,  it  is  obviously  applicable  to  the  will 
here,  and  I  should  be  bound  to  hold  that  the  annuity 
was  a  legal  rent-charge.  Bat  is  it  correct  ?  I  was 
referred  to  all  the  cases  which  the  learned  author 
cites  in  support  of  his  statement,  except  Lomax  v. 
Lomax,  12  B.  285,  which  both  parties  agree  does  not 
support  the  proposition.  Bat  all  theie  cases  depend 
upon  the  constraction  of  the  particular  will  in  each 
case. 

In  8hipperd$<m  v.  Totver,  1  Y.  &  0.  0.  4U,  the 
testator  directed  his  debts,  funeral  and  testimsntary 
expenses  to  be  pud,  and  bequeathed  several  annuities 
and  pecuniary  legacies,  and  declared  that  the  former 
should  be  charged  upon  his  real  estate.  That  wai  not 
a  charge  on  specific  real  estate,  bat  on  all  his  real 
estate.  By  a  subsequent  clause  he  charged  all  his  real 
estate  with  the  payment  of  idl  his  debts,  faneral  and 
testunentary  expenses,  and  legacies,  or  of  such  part 
thereof  as  nis  personal  estate  not  specifically  be- 
queathed should  be  insufficient  to  pay  and  satisfy. 
Toe  annuities  were  charged  on  the  real  estate,  and  the 
will  expressly  gave  powers  of  distress  and  entry  to  the 
annuitants.  It  was  held  that  the  annuities  were 
primarily,  if  not  solely,  charged  upon  the  testator's 
real  estate,  and  that  under  the  term  **  legacies  "  the 
testator  did  not  mean  to  include  annuities.  Shipperd- 
son  V.  Totoer  therefore  stands  entirely  alone  and  tarns 
on  a  question  of  coostruotion. 

In  Patching  v.  BameU,  51  L.  J.  Ch.  74,  30  W.  B. 
Dig.  54,  the  only  ^int  to  wbioh  I  need  refer  is  this : 
The  testator  devised  real  estate  to  trustees  upon 
certain  trusts,  and  by  a  codicil  gave  an  annuity  to 
E.  8.  duiing  her  li'e,  and  charg^  the  same  on  two 
speoifio  real  estates  with  usual  powers  of  distress  and 
entry  in  case  the  annuity  should  be  in  arrear.  That 
is  a  gnf t  which  comes  entirely  by  itself  in  a  codicil, 
and  deals  with  nothing  elseuian  the  annuity.  The 
Master  of  the  Rolls  dealt  with  it  veij  much  as  I  have 
indicated.  That  case  again  depended  on  the  construc- 
tion of  the  will.  The  Master  of  the  Bolls  thought  the 
case  ought  to  be  decided  accordiog  to  the  particular 
instrument,  that  the  true  intention  of  the  testator 
expressed  in  the  codicil  was  that  E.  S.  should  have  a 
rent-charge  charged  on  the  estate,  and  not  an 
annuity.  He  recognizes  the  authority  of  cases  which 
say  that  **  where  there  is  a  bequest  payable  out  of 
personal  estate,  the  mere  addition  of  a  charge  on  real 
estate  does  not  exonerate  the  personalty.*' 

That  case  undoubtedly  comes  nearest  to  supporting 
Mr.  Theobald's  proposition,  but  I  do  not  think  that 
it  really  does  support  it.  In  Buckley  v.  Buckley,  19 
L.  B.  Ir.  Cb.  D.  544,  the  heai-note  is  not  quite 
accurate.  It  is  necessary  to  look  at  the  fall  state- 
ment of  the  will  in  the  body  of  the  report.  The 
testator  gave  a  great  number  of  annuities  or  rent- 


charges.  I  will  take  one  of  them  as  an  example.  He 
says:  ''I  give,  devise,  and  bequeath  unto  my  wife 
for  and  daring  the  term  of  her  natural  life  one 
annuity  or  yearly  rent- charge  of  £150,  the  same  to 
be  a  first  charge  on  my  property  in  High-street, 
Belfast,  and  to  be  payable  on  the  days  hereinafter 
mentioned."  He  gives  another  annuity  or  yearly 
rent-charge  of  £150  to  his  daughter,  to  b)  a  second 
charge  on  his  property  in  High-street,  Belfast  This 
annuity  he  limits  not  only  to  his  daughter,  but  to  her 
children  or  other  issue ;  and  then  he  gives  to  his  son 
Michael  £100  a  year  during  his  life  (not  calling  it  an 
annuity),  to  be  a  third  charge  upon  his  property  in 
High-street.  Then  follows  another  annuity  or  yearly 
rent-charge  of  £65  a  year  to  another  son,  to  be  a 
fourth  charge,  and  a  similar  annuity  to  a  third  son, 
to  be  a  fifth  charge  on  the  property.  Again,  on  the 
construction  of  this  will,  it  seems  obvious  tbat  what 
the  testator  was  dealing  with  was  this  property,  and 
that  he  was  giviog  his  wife  and  children  charges  on 
it  The  Master  of  the  Bolls  decided  that  they  were 
rent-charges  and  not  payable  out  of  the  penonal 
estate.  He  professes  to  follow  Lomax  v.  Lomax, 
Shipperdson  v.  Tower,  and  Paiching  v.  BamtU, 
Therefore  Buckley  v.  Buckley  also  depended  upon  the 
construction  of  the  particular  will. 

In  re  TTwmae,  Ir.  Bep.  [1896]  1  Ch.  Div.  427,  was 
an  even  more  special  case.  The  testator  devised  and 
bequeathed  all  his  real  and  leasehold  estate  to  his  son 
L.,  and,  after  giving  legacies  to  his  daughters  and 
others,  directed  that  bis  daughters  should  reside  with 
L.,  while  they  remained  unmarried,  and  if  any  of 
them  should  not  agree  to  this,  **  I  direct  that  my  son 
L.  shall  pay  to  them  the  annual  sum  of  £200,  said 
sum  to  be  paid  to  them,  or  any  of  them,  so  long 
as  they,  or  any  of  them,  shall  remain  unmarried, 
and  I  charge  all  my  real  and  freehold  property 
with  the  said  annual  sum  of  £200,  and  in  case  tiX 
my  said  daughters  shall  marry,  then  the  said  annual 
sum  shall  cease."  It  was  held  that  the  annuity  was 
charged  only  on  the  freeholds,  and  not  on  the  lease- 
holds or  other  personalty.  What  was  more  natural 
than  to  find  that  the  testator  had  charged  that 
annuity  on  the  real  estate  which  he  had  given  to  his 
son  ?  Moreover,  the  £200  is  charged  on  freeholds 
only,  and  not  on  leaseholds.  It  is  not  an  annuity  at 
all ;  it  is  a  charge  on  the  freehold  property.  I  ood- 
clude,  therefore,  that  the  statement  in  Theobald  on 
Wills  is  not,  as  it  stands,  an  accurate  statement  of  tiie 
law.  It  is  only  accurate  if  it  is  read  to  be  '<  a  gift  of 
an  annuity,  followed  by  a  direction  that  it  is  to  be  a 
charge  on  certain  land  only,  maJces  it  a  charge  on 
that  land  only,  and  the  personalty  is  not  liable,  if, 
according  to  the  true  construction  of  the  instrumeoty 
that  is  the  result." 

Patting  that  aside,  what  is  the  pontion,  when  in 
the  absenca  of  anythiog  else  to  lead  to  an  opposite 
conclusion,  a  testator  gives  an  annuity  and  charges  it 
on  real  estate  F  For  &at  purpose  I  will  refer  to  Paget 
▼.  HuUh,  11  W.  B.  636,  1  H.  &  M.  663.  P^ge-Wood, 
y.G.,  at  p.  667,  says:  '*  The  question  on  ttiis  special 
case  is  one  which  very  frequently  arises,  whether 
certain  annuities  are  given  only  out  of  particular 
property,  or  whether,  though  they  be  charged 
primarily  on  that,  the  personal  estate  of  the  testator 
is  liable  to  make  good  any  deficiency.  There  is  also 
a  further  question  whether  the  annuities  are  payable 
out  of  corpus,  or  only  out  of  income.    As  to  the  first 

goint,  the  authorities  may  be  ranged  under  three 
eads.  .  .  •  Tne  first  class  is  where  you  have  a 
simple  gift  of  a  legacy  or  annuity,  with  a  mere  charge 
upon  real  estate ;  and  there  the  personal  estate  is  not 
only  not  exonerated,  but  remains  primarily  liable, 
just  as  in  the  case  of  a  charge  of  debts.  Another 
class  is  where  the  legacy  or  annuity  if  a  specific  gift 
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otit  of  reftl  eatAte  wbioh  ii  assumed  to  be  sufficient  to 
0O?eT  tlie  amount.  Thera  the  peraonal  estate  is  in  no 
nj  liabk,  and  jf  the  specific  fuad  fftila  the  gift  taint 
fail  with  it.  The  third  claaa  h  iutermediale  to  these, 
when  a  legacy  or  annuity  h,  ai  it  ia  termed,  decnoii- 
strative,  there  being  a  clear  general  gift>  but  a 
particular  fund  pointed  out  as  that  whieb  ii  tg  be 
primarily  liable,  on  failure  of  whtch  the  g*^iieral 
penon  al  esta  te  re  mai  ns  Ii  *b J  e . " 

TJoder  which  class  does  thii  annuity  fall  ?  I  think 
it  comes  within  the  firat  claw.  It  is  contended  that 
there  is  something  in  this  wiJI  which  i^nables  me  to 
hold  that  this  is  a  mere  rent- charge*  It  is  said  that 
since  the  CouTeyaucmg  Act,  1882,  every  auouitsnt 
has  the  ngbt  of  diatreaa  and  entry  as  a  levari ty  for 
mM  annuity ;  that  I  muft  presume  that  the  testator 
knew  that,  and  therefore  omitted  to  insert  express 
powers  of  distress  and  entry  in  the  gift ;  and  therefore 
that  this  case  is  on  all  fours  with  Patching  v,  BarmtL 
But  I  have  to  determine  this  case  as  a  question  of 
conitruction.  It  goes  no  further  to  show  that  the 
tMl»torkuew  that  the  annuitaLt  would  have  powers 
of  distress  and  entry ;  because,  even  if  this  were  a 
personal  annuity,  since  the  CouveysnciDg  Act,  it  it 
was  charged  ou  lind,  the  annuitant  would  have 
powers  of  distress  and  entry.  I  conclude  that  this  is 
a  mere  persoDa!  annuity,  not  payable  primarily  out 
of  the  Greenwich  estate,  but  payable,  I  will  not  say 
pnmarily,  out  of  the  perjonalty.  Ttiia  is  a  mixed 
fund  and  the  annuity  is  payable  in  the  same  manner 
ai  the  other  legaaies  out  of  the  mixed  fuud,  but  with 
a  charge  on  the  Greenwi^^h  property. 

I  may  say  (though  I  ne€d  not  deal  with  the 
question)  that  I  csn  see  a  great  deal  of  diffdreoce 
between  a  direction  to  pay  feitameatary  * xpeuies  out 
of  personalty  and  a  directioo  to  p^y  them  out  of  a 
mijied  fund  I  think  an  argument  may  well  be 
founded  on  that  diatinctioQ,  but  I  need  not  decide 
anything  of  the  kiud  now*  I  hold  th*t  this  is  si^nply 
a  legacy,  payable  like  the  other  legacies,  and  the 
incldecce  of  the  estate  duty  will  follow  from  that. 

Bolicitora,  ffarUon  i&  BemHi;  Ward,  P^ks,  ^ 
McKay, 


M*y  19,  1901, 


f  Lord  AlveritoDOi  L.C^J*,  and  ' 

WUbandK-nnedy,  JJ,)      j 

EotjsE  i\  DrxoK.  {ft.) 

Mtnter    and     6frvani—Emp!t)^$r9     hMhiiiti/^Acndmt  i 
^  CimipamHioH^  Iltqutit  for  arbilmtion^Answn' 
h  
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Thff  pljiniiff,  ti  workman,  having  in  the  courte  of  his 
tmpfot/mfnt  aw^Uint'd  p(r$oji(ii  ifijtine».  gavt  notice  tiereof 
py  th^  df/tudant,  his  employer ^  and  ma'ie  a  format 
rtqtt^H  for  arbUratitm  nndtr  tht  Warkmtns  Vonipenm- 
ivm  Act,  1897.  The  d^^fefidantfikd  an  aimvtr  that  the 
hnildin^  m  which  the  fdmnUff  im^  workiuy  at  the  time 
of  thu  aceideni  did  not  exreffd  thirty  f^H  in  height,  ami 
th'U  conseqmndt/  the  Act  dij  nut  apply.  The  plaintiff 
thereupon  gave  wdi€is  qf  tthanJonmetd  of  hi$  chiim  for 
tt^mpenMaUon  under  that  Act,  and  the  proteediugs  mere 
ahamlaned,  th*'  defendard  heinfjpaid  the  costs  inmrn^d  bg 
him  in  comfqtimice  thirmf  Baheqnentlg  the  phirftiff 
€Qmmmc6dan  uction  claiming  damages  from  the  defend  tmt 
in  rup^et  of  the  same  ittjuriei  undtr  the  EmjdomrA* 
Liuhtiity  Act,  1880, 

{a.)  Reported  by  K  G.  SrtLLwaLL,  Ef^.,  Barrister- 

l^t'I^w,  j 


Nddt  that  the  wi^knan,  hg  filing  the  rifjuesi  fur 
arbitratiofi  under  the  Workmen's  Uompematitm  Act,  and 
by  abandojiing  his  chtim  under  that  Act  when  he  hand 
tmt  the  Act  did  not  apphj^  and  hauing  costs  aJhwsd 
againU  him,  had  mt  exerd&td  his  option  under  stcUon  1, 
SHh-scHioii  2  (b),  of  the  Workmen's  Compensation  Act, 
1807,  3^  as  to  lUbar  him  from  hriitging  A*J  action  undwr 
the  Employers*  LiabiUtg  Aa,  1880. 

Appeal  of  the  plaintiff  from  a  decision  of  his 
Honour  Judge  the  Hon,  A*  Eiiaaell,  sitttng  at  Croydon 
County  Court* 

The  question  raised  in  thfs  ease  was  whethe?  a 
workman  who  had  mad  a  a  d-tim  for  oDuipensation 
under  the  Workmen's  C3mp3ns*tiin  Ac%  1897,  and 
whiob  olai'u  he  had  abandon "^d  after  an  aniwer  bai 
been  filed  by  the  employer  to  the  workman's  request 
for  arbitration,  wae  aebirrei  from  bringing  an  action 
for  d^magafl  in  resp&ct  of  tha  aam^  iojaries  uoder  the 
Employers'  Liability  Act,  1830, 

The  plamtifFp  a  workman  tn  the  employ  of  the 
defendant,  on  the  6th  of  September,  1903,  sustained 
io juries  through  an  accident  ari-iiog  in  the  oouraa  of 
hia  employment  in  certain  building  operations* 

On  the  30th  of  Septembar,  J  903,  the  pi wu tiff  served 
a  notice  of  the  injury  on  the  defeodaut,  and  on  the 
14th  of  October  made  a  formal  reqa^at  for  arbitration 
under  the  Work  mm*  s  Gompenaation  Act,  1897. 

Ttie  defendant  filed  an  answer  to  that  request 
atating,  inter  alia,  that  the  plaintiff  wa?  not  entitled 
to  ODmpensation  under  tlat  Act  as  the  building  on 
which  the  accident  oo^urrel  was  under  thirty  feet 
high, 

Thn  plaintiff  thereupon  g^^e  notiee  of  ab&ndonmeDt 
of  his  claim  for  compenaation  under  that  Act,  and  the 
matter,  therefore,  not  being  prooeedei  with,  the 
defdndant  was  awarded  fie  costs  which  he  had 
inourred  in  respect  thereof. 

Ou  the  2l9t  of  January,  1904,  the  plaintiff  eom- 
meuc^d  an  action  claiming  damages  from  the  defendant 
in  respect  of  the  tame  injuries  nuder  the  Euiployert' 
Liabiiry  Act,  1880, 

At  the  trial  of  the  action  on  the  Ist  of  March,  190*, 
thedefenda'it  took  the  preliminary  object  ou  that  the 
pliiintiff,  hiviog  made  a  request  for  arbitration  for 
the  asseasment  of  compensation  in  r aspect  of  the 
aime  injuriee  under  the  Workmen^a  Oompeuaatipn 
Act,  had  exercised  his  option  under  aection  1,  sub- 
section 2  (b),  of  that  Act,  his  aotlou  under  the 
Employers'  tiabilily  Act  was  barred. 

The    learned    county    court    judge    upheld    the 
defendant's  coiitention,  and  gave  judgment  for  the 
defendant  without  hearing  the  cane  on  its  merits. 
Prom  this  decision  the  plaintiff  now  appealed, 
Tae  Workmen^sCompsnsition  Ac^  1897  (00  &  CI 
Vict  0.  37),  provides: 

Section  L--*'(l)  If  in  any  employment  to  which 
this  Act  applies  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  the  employment  ia  caused 
to  a  workman,  hia  employer  shall^aubject  as  herein *fter 
mentioned,  beliible  to  pay  compensation  in  accord- 
ance «ieh  the  tirit  schedule  to  thia  Act.  (2)  Provided 
that :  .  H,  »  (6)  When  the  icjury  was  caused  by 
P'raonal  negligence  or  wilful  ait  of  the  employer,  or 
of  some  pBri;;>n  for  whoje  act  or  default  the  employer 
is  responsible,  nothing  in  this  Act  shall  affect  any 
civil  liability  of  the  employer,  but  in  that  case  the 
workman  may,  at  his  option,  either  claim  compensa- 
tion under  this  Act,  or  take  the  same  prooeedings  as 
were  open  to  him  before  the  commencement  of  this 
Act;  but  the  employer  shall  not  be  liable  to  pay 
oompentation  for  io  j  ury  to  a  workman  by  accident 
afising  out  and  in  tbe  course  of  the  employment  both 
independently  of  and  also  under  this  Act,  and  ahall 
not  be  liable  to  aiay  proceeding  independently  of  this 
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Act,  except  in  case  of  such  personal  negligence  or 
wilful  act  as  aforesaid.*' 

By  section  7,  sub-section  1,  the  Act  does  not  apply 
to  employmeat  on,  io,  or  abDut  a  boildiog  which  d^es 
not  exceed  iiiirty  feat  iu  height. 

Broxholm,  for  the  plaintiff.— The  learned  county 

court  judge  was  wrong.    The  object  of  section  1, 

sub-section  2  (5),  is  only  to  prevent  the  employer 

being  m«de  to  pay  tt^ice  over,  and  it  does  not  enaot 

that  when  once  a  workman  has  made  a  diim  under 

the  Act  he  is  debarred  from  making  any  other  claim 

at  common  law  or  under  any  other  statute.    There 

has  been  no  decision  upon  the  merits  in  respect  of 

the  first  claim,  which  was  abandoned  as  soon  as  it 

appeared  that  the  bmlding  on  which  the  plaintiff  was 

workios:  did  not  exceed  thirty  feet  in  height,  and  the 

plaintiff  cannot  therefore  ba  sud  to  have  exercised  an 

option  which  can  be  effective.    Edwards  v.  Godfrey ^ 

47  W.  B.  651,  [1899]  2  Q.  B.  333,  only  decided  that, 

if  a  workman  desirej  to  claim  under  the  Workmen's 

Compensation  Act  after  he  has  failed  on  a  claim  made 

independently  of  that  Act,  he  can  only  do  so  in 

accordance  with  the  procedure  provided  by  section  1, 

sub-section  4,  of  that  Act.    The  case  of  Beckley  v. 

Scoti  &   Co.,  [1902]  2  Ir.  B^p.  504,  decided  by  the 

Court  of  Appeal  in  Ireland  (Holmes,  L.  J.,  dissenting), 

and  affirming  the  judgment  of  Uie  King's  Bench 

Division,  is  an  authority  for  the  proposition  that  an 

abortive  proceeding  under  the  Act  of  1897  can  be  no 

bar  to  bripginfr  an  action  under   the   Employers' 

liability  Act.    [He  was  stopped  by  the  court]. 

Griffith  Jone$,  for  the  defendant. — ^Although  the 
Workmen's  Compensation  Act  gives  to  a  worlnnan  a 
new  and  additional  remedy  in  the  event  of  personal 
iojnry,  it  provides  by  section  1,  sub-section  2  (5).  that 
he  must  f  xerdse  his  option  as  to  which  remedy  he  will 
pursue — whether  he  will  proceed  for  compensation 
under  that  Ac*',  or  bring  his  action  at  common  law,  or 
uader  the  Employers'  Liability  Act,  1880.  If  he 
elects  to  proceed  under  the  Workmen's  Compensation 
Act  he  is  Debarred  from  bringing  his  action  at  common 
law  or  under  the  Employers  Liability  Act.  Edwards 
V.  Godfrey  decided  that  when  once  the  option  has 
been  exercised  no  other  proceedings  can  be  taken, 
except  as  provided  by  section  1,  sub-section  4.  The 
decision  of  the  majority  of  the  court  in  Beckley  v. 
ScoUtiiiB  true,  is  inconsistent  with  Edwards  v.  Godfrey, 
but  the  facts  in  the  former  case  are  identical  with  the 
present,  and  Holmes,  L. J.,  there  points  out,  at  p.  534, 
that  *'  when  an  option  is  given  to  a  person  to  take 
either  of  two  courses  he  is  not  to  take  both.*'  The 
learned  county  court  judge  was  therefore  right  in 
holding  that  Uie  plaintiff  had  exercised  his  option, 
and  that  he  was  barred  from  claiming  under  the 
Employers'  Liability  Act. 
BroxhcHm  replied. 

Lord  Alybrstonb,  LC.J.— After  the  diffdreuoes  of 
opinion  which  have  been  expressed  by  the  judges  in  the 
Irish  Courts  upon  this  question,  it  is  impossible  not  to 
see  that  the  question  raised  is  one  of  diffioalty.  But  for 
those  expressions  of  differences  of  opinion  I  should  not, 
speaking  for  myself,  have  felt  much  difficulty  in 
coming  to  the  conclusion  to  which  I  have  come,  that 
the  learned  count v  court  judge  was  wrong  in  holding 
that  the  plaintiff  was  not  entitled  to  maintain  this 
action.  As  I  have  often  pointed  out,  this  Workmen's 
Compensation  Act  is  not  an  Act  which  pretends  to  deal 
in  express  terms  with  every  particular  case  which  may 
arise.  A  great  many  of  its  provisions  are  not  framed 
in  legal  language  at  all,  and  that  has  to  be  borne  in 
mind  in  con«truu)g  the  Act.  There  are  various  cases 
in  which  difficulties  may  arise  in  the  application  of  the 
Act,  and  in  such  cases  we  have  to  bear  in  mind  the 
main  object  of  the  Act. 


In  this  case,  the  accident  having  happened  on  the  8th 
of  September,  the  plaintiff  commenced  proceeding!  hy 
filing  a  request  for  arbitration  under  the  Workmeo's 
Compensation  Act.  He  was  then  met  by  the  answer 
that  the  accident  coctrrdd  at  a  building  which  did 
not  exceed  thirty  f«et  in  height.  That  being  so,  the 
workman  abandoned  his  proceediogi  under  the  Work- 
men's Compensation  Act,  and  subsequently  be|^  the 
present  proceedings  under  the  Employers'  Liability 
Act.  Now  it  is  said  that  because  the  workman  lias  in 
effect  said.  "  I  admit  I  wai  wrong  and  that  I  am  not 
entitled  to  the  benefits  of  the  Workmen's  Compenta- 
tion  Act,"  bis  rights  independently  of  that  Act  wre 
gone,  and  that  he  is  barred  from  bringing  an  action 
under  the  Employers'  Liability  Act  I  am  only 
adopting  the  language  of  Fitzgibbon  and  Walker. 
L.JJ.,  in  the  case  of  BeckUy  v.  SooU  A  Co.,  when  I 
say  that  I  cannot  accept  that  contention  unlees  I 
am  driven  to  it  by  dear  words  in  the  statute. 

Section  1  (2)  {b)  says  that  when  the  injury  was 
caused  by  tiie  personal  negligence  or  wilful  act  of  the 
employer,  **  nothing  in  this  Act  shall  affect  any  civil 
liability  of  the  employer  "—and  that  indicates  a  civil 
liability  in  the  employer,  and  the  right  was  giveo  to 
the  workman,  at  his  option,  either  to  claim  compensa- 
tion under  the  Act,  or  to  ttke  the  same  prooeedtngs 
ai  were  open  to  him  before  the  Act.  Therefore  that 
shows  that  the  workoian  was  entitled  to  compenaa- 
tion ;  but  tiie  section  goes  on  to  s  ly  that  the  employer 
shall  not  be  liable  to  pay  compensation  both 
independently  of  and  ahio  under  the  Act  To  my  naind 
the  language  of  that  sub-sectiou  points  plainly  to  one 
or  other  of  these  remedies — that  is,  under  the  Act,  or  at 
common  law,  or  under  the  Employers'  Liability  Act — 
being  pursued ;  and  I  think  that  the  objection  to  the 
workman  proceeding  under  the  latter  Act  becauae  he 
had  already  made  a  claim,  which  he  was  not  eatitled 
to  pursue,  ought  not  to  prevail.  Noi^,  do  the  words 
*'may  at  his  option  "  include  the  mere  sending  ia  of 
a  claim?  It  seems  to  me  that  the  exerdie  of  the 
option  is  not  final  until  the  case  has  been  tried  on  its 
merits.  There  is  nothing  in  this  section  to  show  that 
because  a  workman  has  withdrawn  from  a  prooeedtiur 
which  be  found  he  could  not  pursue  successfully,  ana 
has  paid  costs,  the  employer  is  free  from  liability. 
The  secti'm  was  really  intended  to  prevent  the 
employer  haviog  to  pay  two  compensations. 

I  no  V  come  to  the  authorities.  The  case  of  Edwsrds 
V.  Godfrey,  decided  by  the  Court  of  Appeal,  waa  a 
decbion  on  sub-section  4  of  this  section.  Now,  seotioa 
1  (4)  of  the  Act  provides :  "  If,  within  the  time  herein- 
after in  this  Act  Umitedfor  taking  proceedings,  enaction 
is  brought  to  recover  damages  iadependentiy  of  thia  Act 
for  injury  caused  by  aa  accident,  and  it  is  determined 
in  sucb  action  that  the  injury  is  one  for  which  the 
employer  is  liable  in  such  action,  but  that  be  woald 
have  been  liaUe  to  pay  compensation  under  the 
provisions  of  this  Act,  the  action  shall  be  dismiseed ; 
but  tbe  court  in  which  the  action  is  tried  shall,  if  the 
plaintiffs  shall  so  choose,  proceed  to  asiees  such 
compensation,  and  shall  be  at  liberty  to  deduct  from 
such  compensation  all  the  costs  which,  in  its  judg- 
ment, have  been  caused  by  the  plaintiff  briosinjr  the 
action  instead  of  proceeding  under  this  Act.  Now 
that  is  manifestly  a  provision  in  favour  of  botii 
parties,  to  the  workman  as  giving  him  under  this 
section  a  right  to  claim  compensation,  after  he  haa 
failed  in  an  action  to  recover  damages,  and  to  the 
employer,  as  he  obtains  the  deduction  of  ih»  costs  oi 
the  action  from  the  compensation  to  be  pMdd  to  the 
workman.  All  that  Edtvards  v.  Godfrey  decidee  is  that 
unless  a  workman  who  bas  failed  in  an  action  under 
the  Employers'  Liability  Act,  then  and  there,  makes 
an  application  to  the  judge  trying  the  action  f<Mr  assets- 
ment  of  compensation,  he  cannot  at  a  subsequent  date 
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initiate  prooeediDgs  for  compensation  tinder  the  Act. 
A.  L.  Smith,  L.J.,  there  says,  after  pointing  out  th«t 
a  fresh  action  could  not  be  brought :  **  The  respond- 
ent"—the  workman — '*has  aviuled  himself  of  thtt 
right  giren  him  by  that  sub-section ;  he  has  exercised 
his  option  infa^ronr  of  bringioff  a  common  law  action, 
which  has  failed.  Having  been  defeated  in  this 
action,  there  would,  but  for  the  provisions  of  seotion 
1,  sub-section  4,  have  been  an  end  of  any  claim  by 
the  respondent  against  the  appellant  in  respect  of  the 
iDJury«  That  sub-sectioo,  however,  is  in  favour  of 
the  workman,  and  gives  him  a  very  great  advantage 
where  he  has  exerci^  his  option,  and  finds  too  late 
that  he  has  exercised  it  in  the  wronsc  way." 

The  Irish  judges  in  the  case  of  Beckley  v.  Scott  d: 
Co.  very  rightly  criticize  any  attempt  to  extend  the 
deoisioa  of  Edwards  v.  Godfrey.  To  my  mind  the 
reasoning  in  that  case  is  unanswerable.  Mr.  Griffith 
Jones  has  admitted  that  if  the  Irish  case  were  an 
authority  it  would  be  against  him.  In  my  opinion 
the  decision  of  Edwards  v.  Godfrey  is  not  an  authority 
in  this  case.  No  doubt  questions  of  difficulty  may 
arise  under  section  6 ;  but  in  my  opinion  that  section 
has  nothing  to  do  with  the  point  here.  Section  1  (2) 
(h)  of  the  Act  clearly  recognizes  the  liability  of  an 
employer  at  common  Jaw,  and  under  the  Employers* 
Liabihty  Act,  1880,  as  still  existing;  it  merely  provides 
that  he  shall  not  have  to  pay  twice.  A  workman  is  only 
debarred  from  taking  altmiative  proceedings  where 
he  has  exercised  an  effective  option.  Where  the  work- 
man has  acquiesced  in  a  preliminary  objection  to 
proceedings  which  he  has  by  mistake  commenced  and 
has  been  ordered  to  pay  the  costs  of  those  proceedings, 
I  do  not  think  he  is  debarred  from  briogiDg  an  action 
to  recover  damages  under  the  Employers'  Liability 
Act  For  these  reasons,  I  tiiink  the  learned  county 
court  judge  ought  to  entertain  this  case  on  its  merits. 

Wills,  J. — ^I  am  entirely  of  the  same  opinion. 
But  for  a  certain  expression  used  by  A.  L.  Smith,  L.  J., 
in  the  caseof  Edwards  v.  Goflfrey,  I  should  have  thought 
that  the  language  of  section  1  (2)  (5)  wai  quite  clear. 
The  question  turns  on  what  the  Act  means.  The 
words  are :  "  The  workman  may  at  his  option."  That 
must  mean  the  exerciie  of  an  option  by  the  workman 
when  he  has  an  option,  and  that  it  does  not  apply  to 
a  case  where  the  workman  has  no  real  option  and 
where  there  is  no  liability  under  the  Workmen's 
Compens%tion  Act — where,  as  in  this  case,  the  work- 
man has  filed  a  request  for  arbitration  under  the  Act, 
and  then,  finding  that  the  building  in  which  the 
accident  occurred  is  less  than  thirty  feet  in  height, 
or  some  other  fact  depriving  him  of  his  claim,  has 
withdrawn  his  request.  In  such  a  case  no  effective 
option  is  exercised.  The  workman  can  only  exercise 
aa  option  where  an  option  really  exbts,  and  not 
where  an  alternative  is  adopted  which  according  to 
the  facts  cuinot  exist.  To  my  mind,  the  reasoniog 
of  the  majority  of  the  Court  of  Appeal  in  Ireland  in 
the  esse  of  Beckley  v.  Scolt  &  Co,y  is  entirely 
satisfactory.  The  court  in  that  case  was  dealiog 
with  a  state  of  facts  similar  to  those  in  this  case, 
where  the  workman  was  never  able  to  claim 
oompensfttion  under  the  Workmen's  Compensation 
Aot  at  alL 

Ab  regards  the  case  of  Edwards  v.  Godfrey^  there  is 
one  expression — and,  I  think,  only  one — in  that  case 
whioh  can  be  relied  upon  as  supporting  the  employer's 
contention  that  the  workman  had  exercised  au  optioa 
which  is  irrevocable.  A.  L.  Smith,  L.  J.,  said  in  that 
case:  "Having  been  defeated  in  this  action,  there 
would,  but  for  the  provisions  of  section  1  (4),  have 
been  an  end  of  any  daim  by  the  respondent  against 
the  appellant  in  respect  of  the  injury."  That  does 
Beem  to  me  to  meai  that  tiie  mere  bringing  of  au 


action  was  the  exercise  of  an  option  which  would  have 
debarred  the  workman  from  briogiog  any  further 
daim  in  respect  of  the  injury,  but  for  the  provisions 
in  section  1,  sub-seotion  4.  But  that  observation  was 
quite  unnecessary  for  the  decision  of  the  case.  The 
re  hi  substance  of  the  decision  in  Edwards  v.  Godfrey 
was,  as  my  lord  has  said,  that  this  special  procedure 
having  been  provided  in  section  1  (4),  if  that  remedy 
is  not  utilized  as  provided  by  the  sub-section,  any 
other  must  be  bar^  by  implication,  and  in  such  a 
case,  therefore,  the  workman  has  no  other  remedy. 
And,  if  I  may  say  so,  that  decision  seems  to  me 
perfectiy  right.  I  thiok,  therefore,  the  workman  in 
this  case  is  not  barred  from  proceeding  under  the 
Employers'  Liability  Act. 

Eennbdt,  J. — I  agree,  and  I  am  glad  not  to  have 
to  differ  from  the  judgments  of  my  lord  and  my 
brother,  though  I  nave  felt  more  difficulty  than 
they  have  felt,  in  comiog  to  the  dedsion  at  which 
I  have  now  arrived,  as  I  have  been  stroogly 
impressed  by  the  reasoning  of  the  minority  of  the 
court  in  BecMey  v.  ScoU  &  Co ,  and  also— though 
not  by  the  dedsion— by  the  trend  of  the  reason- 
iog  in  the  judssment  of  A.  L.  Smith,  L.J.,  in 
Edwards  v.  Godfrey.  But  it  seems  to  me  the  ex- 
pression quoted  by  my  brother  Wills  from  that  judg- 
ment is  rather  an  expression  of  opinion,  and  can  only 
be  treated  with  respect,  and  not  as  bindiog  upon  us. 
And,  further,  my  difficulty,  which  I  ought  to  state, 
having  regard  to  the  great  importance  of  the  ques- 
tioQ  raised,  arises  upon  what  is  the  fair  and  natural 
interpretation  to  be  put  upon  section  1  (2)  [h)  of  the 
Act.  The  section  distinctly  l*ys  down  that  the 
workman  may  at  bis  option  do  certain  things.  What  is 
it  that  he  may  do  ?  It  is  not  that  he  may  either  obtain 
compensation  under  this  Act  or  damages  at  common 
law  or  under  the  Act  of  1880.  But  be  may,  *<  at 
his  ootion,  either  claim  compensation  under  this  Act, 
or  t«ke  the  same  proceedings  as  were  open  to  him 
before  the  commencement  of  this  Act.  It  would 
have  been  very  easy  to  say  he  may  either  obtain 
damages  or  compensation.  In  section  6  the  word 
used  is  *'  proceed  " — "  the  workman  may  at  his  option 
proceed,"  and  the  word  •*  proceed  "  would  seem  to  be 
satisfied  by  any  formulated  daim.  For  these  reasons 
I  have  had  a  difficulty  in  coming  to  the  condusion 
that  the  decision  of  the  learned  county  court  judge 
was  wrong  in  upholding  the  employer's  contention 
that  the  workman  bad  exercised  his  option. 

I  am  not,  however,  prepared  to  differ  from  the  jadg- 
ments  of  the  Lord  Chief  Justice  and  my  brother  wills, 
and  I  am  glad  to  take  the  view  of  the  section  that 
"  option  "  here  means  and  indudes  a  right  to  take  pro- 
ceedings either  at  common  law  or  under  the  Eoq  ploy  ers' 
Li%bility  Act,  after  making  a  claim  under  the 
Workmen's  Compensation  Act  which  the  workman  was 
not  entitled  to  make  and  had  not  proceeded  with. 
The  Act  may  possibly  be  construed  as  imposing  only 
a  unilatersl  restriction,  so  as  to  show  that  the 
dedsion  of  the  Court  of  Appeal  in  Edwards  v.  Godfrey 
may  be  right  as  well  as  our  present  decision ;  because, 
as  that  sub- section  (sub- section  4)  is  one  which 
enables,  in  a  particular  caso,  compensation  to  be 
assessed  under  the  Act  of  1897  in  a  proceeding  taken 
under  the  earlier  Act,  so  it  is  fair  to  say  that  if  in 
that  particular  c%se  that  procedure  is  not  followed, 
then  the  workman  shall  be  barred.  It  is  possible 
to  construe  the  Aot  so  as  to  say  that  "  option  "  means  a 
right  to  take  proceedings  dther  at  common  law  or 
under  the  Employers'  Liability  Act  after  making  a 
daim  under  the  Workmen's  Compensation  Aot  aLd 
not  proceeding  wiUi  it  when  it  is  found  that  the 
daim  could  not  be  maintained ;  and  that  the  only  limi- 
tation is  in  the  converse  case — namely,  that  if  a  daim 
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w  brought  nnder  the  Empl^yarfl-  Liability  Act  and 
the  action  in  fought  out  oo  the  merits  and  dipmisaed, 
then  in  that  esse  the  workman  muat  be  taVea  to  have 
ftierciied  his  option  finally,  and  to  be  barred-  We 
have  to  leave  outside  our  present  d^ciaion  the 
qneation  whether,  if  the  workman  having  made  a  claim 
under  the  Wortmen'a  C  impenaatiou  Act  had  gone  on 
with  that  claim  and  fonght  it  on  the  meriti,  he  could 
then  have  brought  thia  action  under  the  Ecu  ploy  era' 
liability  Act*  In  that  cas  i  there  might  possibly  be  a 
defence  of  resjadieata  to  subaequeut  proceedings  under 
the  Emnloyera'  liiability  Act,  ae  A*  L.  Smith,  L  J*, 
said  in  Edwards  v.  Godfrey t  bit  I  leave  that  quentiou 
open.  1  oonfino  myself  to  not  dissintmg  from  the 
judgments  which  have  bteu  delivered,  though  I  must 
Biy  tfaat  I  oinuot  come  to  the  same  coooluaion  as  my 
lord  and  my  brother  Willi  with  certainty « 

Ap^tal    allowed;    Gfdcr   for    neui   trial;    leav^    to 
appetttt 

Solicitor  for  the  pliuntiff,  David  Gtinndh 
Solicitor  for  the  defendant,  Newton  0,  Bn  Wi 


^mm  of  UotbB. 

SlLtl  Jralyl4.190.. 

MsKDBl^SOKef  {Appellant)  V,  BiTOLrFF  AHD 
AKOnrRE  (Uespofidenti).  {a,] 

Stack  Exchange— Broker— Bankrupktf^Uompldion  hj 
johher  wiih  broker' t  oistamerA^Riyhi  o/jMer  to  sue 

broka^—Stf'ck  Ejithange  creditor's  ri(jht  to  petition  in 

bdiikrnptcy. 

Where  a  hrok^  on  the  London  Stttck  Exchange  wm 
dadarfid  a  defaulter t  and  there  were  due  from  him  to 
a  phher  £9S6  m  respect  of  the  purchaie  and  laU  of 
ihttres,  and  a  further  sum  of  £281  paid  hy  the  jobber  to 
ihe  official  txmignet  under  Urn  Stick  Exchange  Rides 
in  emnplMng  th^  broker* s  iraniacU'onSt  tJien  the  pro- 
oeedintfs  in  the  Stock  Exchange  Uquif^ion  are  not  a 
discharge  of  the  broker ^  but  an  adion  ie  Atill  maintain- 
ahle  agmmt  him  by  the  Jobbtr  for  both  sums  leu  the 
amount  of  dividend  received. 

The  jtid(j}nent  in  the  action  is  ia^lcieat  to  support  a 
bankrupkif  pHition  agaimt  the  defaulter. 

Decisions  of  the  Court  of  Appeiil  (51  W,  R.  3,  [1902] 
2  K.  B.  653,  and  [1903]  1  JC  5,  216)  aftrmed. 

These  were  tvo  appeals.  The  first  was  from  an 
order  of  the  Court  of  Appeal  (CaUm*^  M.E ,  and 
Stirling  atd  Cbs;  ne- Hardy,  L  JX)  (51  W,  R.,  3, 
[1902]  2  E*  B,  653),  affirmrag  judgment  of  Mithew, 
J   (50  W.  R.  106,  [1901]  2  K.  B  8i4). 

The  respondents  (the  plaimifd  in  the  action)  were 
j^>bb6rdonthe  London  Stock  Exchange,  and  atthemid- 
Mity  settlement,  the  15  th  of  M^y,  there  became  due 
from  the  appellant,  who  WdS  then  a  broker  on  the  Stock 
BxG^aDge,  the  sum  of  £^36  for  diffdrenoes  in  the 
purchase  and  sale  of  stocks «  Tnese  contracts  were 
carried  over  to  the  end  of  May  settlement.  On  the 
16th  of  May  the  appellant  was  declared  a  defaulter 
on  the  Stock  Exchange,  and  all  hii  contracts  then  open 
cloi«d  at  the  hammer  prices  under  the  rules  of  the 
Stock  Exohaugf*,  and  in  the  result  a  further  sum  of 
£28  L  became  due  from  the  appellant's  principalfl, 
which  the  reipoodenti  received  and  handwl  over  to 
the  oMcial  assigoee  of  the  Stock  Exchange,  aa  t^ey 
were  rt  quired  to  do  onder  the  rules. 

[a.)  Reported  by  0.  H.  OnArroif,  Esq.,  Barnvtor^ 
at-Law. 


In  the  liquid  a  Uon  of  the  appeHant*a  estate  on  th« 
Stock  Exchange  the  respondents  clai mad  a^id  reiei?«4 
a  dividend  of  2^.  6  i.  in  the  £  iu  respect  of  the  tw© 
sums  of  £986  and  £28L  There  were  olhflr  aaieU 
out  of  which  a  further  dividend  would  ba  pul,  but 
the  amount  was  doubtful.  The  respondent*  brought 
an  action  agaiuet  the  appellant  to  reoo?er  the  debts 
due  to  them,  and  juiRment  was  given  in  their  laTonr 
for  the  two  »uujs  of  £936  and  £2St,  less  the  dividend 
ie:seived*    The  Court  of  Apped  a^rmed  this  dedflion. 

Muir  Mackenzie  and  J.  B,  Adkin,  for  the  appellait. 

Ri/fui  I&aacii  KM,  {H.  Oarrifiglon  with  him),  f^ 
the  respondents. 

Earl  of  Halsbitry.  LG*— In  following  the  argn- 
mentin  this  caaa  I  have  had  some  difiB  ^ul  ty,  1  ooufiMi 
in  knowing  what  the  new  point  was ;  s>  far  a»  I  an 
concerned  I  have  not  been  able  to  find  anything  new. 
I  entirely  concmr  with  the  judg meats  which  havs 
been  pronmnced  by  the  original  judge  and  by  Iht 
Couft  of  Appsai,  and  it  see  ma  to  me  t  bat  they  had  m 
alternative  but  to  pronounce  the  Jiidgmenta  which 
they  did  pronounce  considering  the  previous  jtidg- 
ments  in  your  lordships*  Houa-i  and  tbs  tva  iuiic- 
meots  in  Ex  parte  Ward,  31  W,  E,  112,  20  Gh,  B.  386, 
22  Ch.  D.  132, 

Tnere  is  really  nothing  new  in  Ihis  ease  ;  tlw  onAj 
suggestion  which  your  lordships  have  heard  froxi  tae 
learned  counsel  is  this  —that  some  very  learned  per- 
sons had  not  a  particular  point  before  their  minds 
and  did  not  gire  an  express  j  adgm^nt  up^n  it*  I  havi 
been  unable  to  follow  that  suggestion. 

Here  ia  undoubtedly  a  debt— I  do  not  propose  to 
go  through  the  whole  of  the  cifcumstanc3«  by  whiok 
tbatdebt  was  arrived  at,  nor  is  ttv^ry  material — t&ert 


U  a  debt,  a  vestt^l  oatue  of  action,  and  yon  oaa  only 
get  til  of  that  debt  in  one  way  or  another,  Ai  Mr- 
Miiir  Macknizie  has  very  justly  said,  the  pto- 
cefding  uLder  the  Stock  Exehangle  Bulea  ia  not  a 
re^eaie— he  does  not  suggest  that  it  is  a  ttHm^m^ 
there  is  no  expr^  ss  bargain  on  the  subject  i  b«l  h§ 
says,  from  the  fact  of  its  being  practically  m  emit 
hotiortim  you  must  infer  an  agree  me  at  not  to  ♦ue*  I 
am  wholly  unable  to  follow  that.  I  thiak  th« 
answer  which  has  already  baen  given  by  Mr*  B-ifai 
Isaacs  is  a  oonclu^ve  on^'.  I  can  find  no  tr«ce  o£  afif 
bargam  which  can  be  relied  on  to  sho  m  that  tham  n 
any  impediment  to  a  right  to  sue. 

With  ref^ence  to  the  other  question,  the  £281«  b 
seemt  to  me  that  that  depends  on  totallf  ^Ufiannt 
grounds.  It  is  under  a  dif  irent  oontraot  f^iioli  bai 
no  Frference  to  the  question  we  are  disonsH^s  ht^^ 

I  am,  as  I  aaid  originaUy,  unab!c  to  follow  t^ 
subtlety  whiah  has  invented  a  new  point  in  thiA  cmK 
Upon  the  facts  it  appeiri  t>  me  that  thwtm  m  so 
answer  to  the  plain tiifi'  demand  ;  and  imiler  ibase 
cir^umatances  I  move  your  lordships  that  the  fiperi 
be  dismissed  with  c3sts. 

Lord  Mac^^AOhtbk.— I  am  entirely  of  tli«  mm 
opinion,  I  do  not  think  that  Mr.  Muir  Maftfamtis 
has  made  out  from  the  contract  in  thia  oiM  «it]|« 
any  implied  satisfaction  or  any  agreemenl  it0|  to  •at. 

Lord  James.— If  this  had  been  a  case  of  tut 
impression,  I  should  have  been  dtipoi^d  to  gi*» 
conuderahle  weight  to  the  able  argunieQi  ol  llfv 
Muir  MackerzU  ;  but  I  think  the  weight  ol  MlbetHf 
ia  so  strong  against  t^e  case  of  the  appellatkt  t^t 
it  ii  imp  3s^ibls  for  your  lordships  not  to  aaj  tkti 
this  appeal  must  be  dismissed^ 

Lord  LiKDLEY*— I  am  of  the  same  opinloB.      Tie 

first  point    that  was   made  by  Mr,  Muir  MaAmum 

and    which  deserved   attention  waa   based  enticeh^ 

upon   the  possibility  of  inferring  from  thesa  mlis 

I   an  agreement  not  to  sue,    U  that  oould  be 
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out  lie  would  be  right ;  but  wh?n  the  rules  &re  looked 
ftt  it  appears  to  be  absolutely  imposaible  to  arrive  at 
Aaj  «iich  iDferenop*  Tbe  infereDed  ii  neg^tivod  com- 
pletely by  rule  54,  to  aay  nothing  about  the  general 
"view  of  the  rules  as  a  whole.  In  face  of  rule  54  to  lay 
that  there  ii  an  agreement  not  to  sue  is  to  my  mind 
abiolutely  imposaible.  Wi*h  respect  to  tbe  JC2SU  it 
is  a  a  dm  payable  by  the  dafendaot  to  the  plaiotiifii 
uud*r  a  ipecial  contract  b&fed  upon  the  rules  of  the 
Stock  K]tcbange*  That  is  an  obligation  which  tireates 
a  debt,  and  that  obligation  hai  never  been  dia charged , 
I  have  no  doubt  that  this  appeal  ouglit  to  be 
dismiiied  with  cotts* 

SBCDim  Afpeal. 

A  bankruptcy  Qotioe  was  served  on  the  appellant 
and  a  bankruptcy  petition  was  preiented  by  the 
respondents  against  him,  founded  on  the  abc»ve  j  adg- 
oient  dfebtj  on  this  petition  a  receivioif  order  was 
made,  which  order  was  aflS-'med  by  thi)  Court  of 
Appeal. 

Muir  ^fackenzit  siid  It  would  be  uselesi  to  argue 
the  second  appeal 

Karl  of  HALSBuaY,  L»0,— I  think  so.  I  think  it 
would  be  impossible  for  us  after  the  judgment  we 
bjive  Hiveo  to  give  judgment  in  your  favour  in  the 
second  appeal ;  it  would  ba  a  Qoutradiction* 

Ordtr  €i/the.  Court  of  Appeal  (n  ouch  appml  affirmed^ 
and  appeals  dMjniMicd  with  co^U* 

SolioitoT§t  Oihwn  tlb  Osbo^n;    Mithad    AhrahtLrm 


From  0,  A,  1 


July  15,  imvi. 


(Btigland) 

Mrrcee  v.  Liverpool,   St.  Helbf*3,  ant>  South 
Lancassire  Kailwav  Co.  (tf.) 

L^nrh  Ciauiei  A  cU— Notice  io  treui— Least:  of  adjoin- 
ing IwAd  after  service  of  notice — Injurious  afedion — 
MigM  io  compensation  qf  such  lessee— Lands  ClauoM 
Ad,  laio  {S\t  9  Vi€L  c.  18),  ss.  IS,  m. 

Wlt^re  a  landowner ,  after  ihe  service  of  a  notice  to 
irmi  for  certain  land  under  sect  ton  IB  of  the  Lands 
Ctatuis  Act,  1845.  ff ranted  a  l&ise  of  adjoining  land^  and 
MnhsetpMently  a  sum  lOaf  agreed  upon  J^tween  the  owner 
ftnd  the  undertakers  ns  it^  the  compensation  jmyaMe  under 
the  notice  io  treat,  and  the  nnderiak^s  prorpeding  under 
ihtir  ptficfers  injuriously  affected  the  lessee  s  hmdf 

Ileldf  that  the  lessee  {who  claimed  under  nedion  68} 
tfyas  not  eidiiled  to  compensation  from  the.  undertakers* 

D*timm  of  the  Cjuct  of  Appeal  [51  IF.  U.  30S,  [1903] 
1  K,  B.  «i52]  afirmed, 

Appeil  from  an  ordsr  of  the  Court  of  Appa4 
(Vanghau  Wdliams.  Stirliog.  and  M^thew,  L  JJ.)  [51 
W.  E.  30S,  [190S]  1  K.  B.  652),  reversing  a  j  iidgm^^nt 
of  Lord  Alverstooe,  KC.  J.  (SOW.  E.  155,  [1901]  2 
K.  B.  753). 

The  facts  are  set  out  io  the  court  below.  Slirliog, 
Xi* J.,  summarized  them  as  follows  : 

On  the  23rd  of  October.  lS9i,  the  railway  company 
•trved  oti  L'>rd  Gerard,  the  owner  in  fee,  under  their 
apedil  Acts,  a  uotroe  to  treat  in  respect  of  certain 
specifiei  lands,  the  notice  being  m  accordance  with 
•eotaoo  18  of  tbe  L^nds  Clauses  Aot,  1845.  demtudiog 
from  him  particulars  of  his  estate  and  interest  in  such 
liinds  and  of  the  claims  made  by  him  in  respect 
thereof,  and  atiting  that  the  railway  company  were 
fiiUJng  to  treat  for  the  purchase  thereof,  and  as  to 

('i.)  B#pi>rted  by  C<  H,  Grafton^  E«<|,,  Barrlster- 
ai-Law. 


GOmpeDtstion  to  he  made  for  damage  that  might  bs 
STistaiued  by  re  won  of  the  execution  of  the  works. 

On  the  12th  of  January,  1893,  Lord  Gerald  sent  in 
hii  claim* 

On  the  Htb  of  October,  1392,  an  agreement  was 
made  between  Lord  Gerard  and  the  railway  company 
aa  to  the  amount  of  the  csmpensation,  and  on  the 
27th  of  February,  1894,  a  convey aoce  of  the  laud  by 
Lord  Gerard  to  the  railway  company  was  executed. 

On  the  14th  of  June,  1892,  before  the  abDve- 
mentioned  agreement  was  made  of  the  conveyanoa 
executedt  a  lease  was  granted  by  Lord  Gerard  to  the 
appeUant  of  building  land,  not  comprised  in  the 
notit^e  t^  treat,  on  wMoh  the  appellant  prooeedei  to 
erect  housesp  It  is  to  be  taken  that  the  appellant 
had  no  knowledge  of  the  notice  to  treat  having  been 
seived  when  the  lease  was  granted,  nor  had  the  rail- 
way company  any  notice  of  the  lease  when  thll 
agreement  with  Lord  Gerard  was  entered  into  or  the 
conveyance  executed.  Subsequently  to  the  date  of 
the  conveyance  the  railway  coiupany  executed  works 
which  necessitated  the  lowering  of  a  street  ou  which 
appellaut'e  land  abutted,  and  thereby  injuriouBly 
affected  such  land.  The  appellant,  therefore,  claimed 
from  the  railway  company  com  pens  atiou  under 
sectton  &S  of  the  Lmds  Clauses  Act,  1 S45,  and  the 
sum  of  £371  lOfl,  was  by  the  award  of  an  arbitrat  r 
found  as  the  amount  of  comp'^usation.  The  questiou 
is  whether  appdTant  is  entitled  to  this  amount. 

Crippi,  K.O^i  ffaldane,  K'*(7.,  and  MacOank-eyf  for 
the  appeliaut, 

McCall,  K.a,  Rorrid^e,  K,C,,  and  IT,  E^  Loraint, 

for  resx>ondents. 

Earl  of  HALSurftY,  L,0.— In  this  case  I  cacnat 
entertain  any  doubt  that  the  judgment  of  the  Lords 
Justices  of  Appeal  was  right.  Tbe  position  of  things 
which  U  here  diiclosed  upon  the  facts  is  that  at  the  time 
when  the  notice  to  treat  was  given  Lord  Gerard  was 
the  owner  not  only  of  the  laud  intended  to  be  tak^tu 
under  the  powers  of  the  Act,  but  of  other  land  which 
might  or  might  not  be  injuriously  aflTeoted,  without 
anf  communication  being  made  by  him  to  the 
Fiulway  company  of  the  possibility  of  his  letting 
that  land  for  buildiug  purposes  on  a  building 
speculation f  and  without  any  communication  to  the 
riiilway  company  that  ha  had  dona  so.  The  oom" 
peneation  was  aicertainad  not  by  the  ordinary  coarse 
of  an  inquiry  by  an  assessmeut  jury,  but  by  a  bargain 
between  the  partiei.  Of  course,  ioaimuch  as  w-i 
ha^e  nothing  at  aU  before  us  aa  to  what  passed  when 
that  amount  of  £24,000  was  agreed  upon  between 
tbe  parties,  all  that  we  have  to  do  is  to  look  at  the 
situation  of  the  parties  and  see  what  they  were 
assessing     at      that     time.  What     they    were 

aasessiBg  at  that  time  is  to  ba  ascertained  by 
the  notice  to  treat  and  the  claim  made  in 
pursuance  of  that  notice  to  treat  by  Lird  Gerard. 
Looking  at  those  documents,  it  is  impossible  to 
doubt  that  what  it  was  competent  to  the  claimant 
Lord  Gerard  to  claim,  and  what,  unless  it  bad  been 
withdrawn  from  the  power  of  the  assessmeut  jury,  it 
would  have  been  competent  to  him  to  claim  before 
the  jury,  was  compensation  in  addition  to  the 
purchase^miney  of  his  land  for  all  injurious  affecting 
of  his  other  land.  For  my  own  part  I  cannot 
entertain  the  lea^t  doubt  that  any  compensation  that 
he  might  have  claimed  he  was  bound  to  claim  then 
and  there,  taking  it  upon  the  hypothesis  that  it  was 
tried  before  a  ompeusation  tribunal.  Whether  it 
was  tried  in  that  form  or  not,  the  theory  of  the 
bargain  between  the  parties  must  ba  that  the  am o nut 
which  was  settled  i*  that  which  would  have  been  settled 
by  a  compensation  jury.  Then  what  is  the  bargain  F 
4^:24,000  is  givMi  for  all  that  he  could  have  claimed 
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at  tbat  tiine^  and  M  that  be  oouM  hsve  clainoed  at 
that  time  included  the  amount  of  cotnpeasUioii  to 
whioh  he  would  hmve  been  entitled  tot  any  injurioai 
affectiuDf  of  his  lands*  A^,  therefore,  between 
the  railway  oompany  on  the  ooe  iide  and  Lord 
Oerard  on  the  other*  it  ieema  to  me  that  that 
qiestion  ia  finally  and  absolutely  determined  by 
the  bargain  they  agreed  to  instead  of  iti  bping 
settled  for  them  by  the  compeneation  tribunal.  What 
happened  between  the  parties  to  the  building  specu- 
lation and  the  claimant  agaitat  the  railway  company 
doe«  not  affect  the  position  of  the  railway  company 
at  aUi  That  which  they  have  agreed  to,  which  waa 
the  foundation  of  their  bargaio^  was  everything  that 
once  and  for  all  could  have  been  obtained  if  they  bad 
gone  before  the  compentatiou  tribunal.  No  question 
is  before  ui  now»  and  no  question  can  he  before  nif, 
as  to  tlie  relation  that  the  settlement  between  the 
railway  company  and  Lord  Gerard  bears  to  the  rela- 
tions between  Lord  Gerard  and  his  lessee.  I  do  not 
enter  into  the  question  as  to  whether  he  did  or  did 
not  oommunjcate  the  facts  to  the  perron  to  whom  he 
was  letttDg  hii  land  for  999  years  on  a  bnildiog  lease* 
It  might  be  that  he  might  be  reg^arded  as  haviog,  un- 
known to  the  lessee,  done  something  in  the  nature  of 
a  breach  of  covenant  for  quiet  enjoTnient  by  having 
placed  a  disability  on  that  part  of  the  land  which 
he  had  hi  for  this  long  term,  or  it  might  be  that 
in  recovering  that  am o ant  of  money  which  he  did 
recover  he  might  be  considered  to  be  a  trnitee  for  so 
much  of  tlie  compentation  as  was  appropriate  to  the 
deterioration  of  the  land  which  he  had  so  let.  Tbat 
is  another  point  of  view  from  it  might  be  regarded* 
I  hesitate  to  make  any  suffgeslion  because  I  do  not 
think  it  would  be  to  the  advantige  of  these  parties  to 
encourage  the  idea  of  further  litigatinn  between  them. 
The  only  matter  with  which  we  are  ooncemed,  the 
qoestion  between  the  railway  company  on  the  one 
Bide  and  Lord  Gerard  on  the  other,  seems  to  me  to  be 
absolutely  concluded  according  to  the  judgment  of 
the  Court  of  Appeal,  That  questioD»  I  thinks  hai 
been  finally  and  rightly  determined  betwepn  the 
partitas.  It  would  be  a  most  monstrous  thing  to 
iuppoae,  that  after  the  railway  company  had  given 
oompensation,  not  only  for  the  land  that  was  taken, 
but  for  all  injurious  affecting  of  other  lacd  at  the  time 
that  the  notice  to  treat  was  sirved,  without  any 
notice  to  them  of  any  further  relation  between  the 
claimant  against  them  and  any  one  else  they  should 
be  cftUed  upon  to  pay  further  and  other  compensation 
to  some  one  elae»  although  th#y  had  paid  and 
satisfied  the  demand  of  the  claimant,  whose  claim  in 
the  first  instance  was  a  claim  including  all  this  very 
compensation  which  it  is  now  sought  to  recover 
against  th^m.  The  suggestion  thit  this  compensa- 
tion could  be  recovered  ag»iin,  and  by  a  person 
to  whom  Lord  Gerard  hae  tranamittfd  his  rights 
of  compensation  without  notice  to  the  railway  com- 
pany certainly  would  introduce  a  contusion  in  the 
settlement  of  such  matters  which  I  should  b-^  very 
loth  indeed  to  encourage*  In  these  circumstances  it 
appears  to  me  that  the  judgment  of  StitUog,  L.J.,  is 
absolutely  right,  and  I  move  that  thia  appeal  be  dia- 
mtsstd  with  costs* 

Lord  Magna  Gn  TEN. — I  am  of  the  sime  opinion  * 
As  regards  the  question  between  the  plaintiff  and  the 
railway  company.  I  am  unable  to  see  any  ana  wer  to 
the  argument  of  Stirling,  L.J.  I  am  quite  ccntent 
with  hit  judgment,  and  I  am  nnahle  to  add  anything 
to  it. 

Lord  LiKD LEY.— This  case  is  one  of  novelty  and  of 
great  importance,  not  only  to  railway  companies,  but  | 
lo  landowners.     I  agree  futirely  in  the  judgment  of 
the  Court  of  Appeal,  and  I  can  add  really  nothing  to  1 


the  judgment  of  Stirling,  L,J.  Th^  broad  prln^pl^ 
appears  to  me  to  be  that  it  is  not  competent  for  an 
owner  of  land  who  has  received  notice  to  treat,  to  deal 
with  any  of  his  land  either  taken  or  injuriouily 
affected  by  the  company  ai  at  to  increase  the  birden 
of  the  company  a^  regards  the  compentatioo  to  ba 
made  in  respect  of  snch  land  or  any  of  it.  In  this 
c«fle  it  would  be  molt  unjust  to  the  company  to  depart 
from  this  princdpl<>,  as  the  company  settled  with  tb® 
owner  without  notiieof  his  dealings  with  bi^  land 
af  Jer  the  notice  to  treat  was  given  and  after  his  claim 
was  sent  in,  and  he  insisted  all  along  on  hit  right  to 
have  the  streets  lowered  :  s^e  section  13,  olauit  7,  of 
the  special  Act,  1S8S. 

Judfjmeni  appealed  from  ujirm^t  ^^  ^PP^   ^**' 
miued  iL'ith  emh, 

3>Ucitorifor  the  appall  ant,  B^flf  BroiHck^  *f'  ^f^Sf^ 
for  /*  llaihm  Fm^  8t*  Helens,  Lancashire. 

Solicitors  for  the  reepondentt*  Maples,    Teeaiol^^  Jt 
Oo,^  for  Oppen^mm  tt^  Both  St.  Helens,  LincisMra^ 


D«c.  2L 


(Sourt  Of  MppmU 

From  K,  B.  Div,  1 

(OoUias,  M*M.,  and  Stirling,  LJ.)  J 

In  re  An  AEuiTR^vTioii  detwkex  Fasxi  a^td 
Staveley  Tayloe  &  Co.  and  ras  Noaxii 
SuoEE  Mill  Co.  (a.) 

Practice— Appaal  from  chamhert—*^  Practitie  and  pro- 
cediAte^^'^^ffd^r  to  arbitrator  to  AtaH  ca»e — Arhifra* 
tion  AH,  ISae  (52  tt  5a  VicL  c.  49),  t.  19—JudicaiMn 
Ad,  1894  (57  i&  68  Vict  t.  16),  s.  1,  Aiih-mihn  4, 

Procicdmgi  ui  an  action  were  $taye4  utyler  tedium  4  of 
the  Arbitration  Act,  1889^  upO}i  the  p-ound  tfioi  iA«^ 
woe  an  agreement  to  refer  the  matter  to  arbtiration,  amd 
the  matter  was  accotdinf^ly  referred.  In  the  courM  ^f  th€ 
rpference  qufstiona  of  law  aroie^  and  one  of  the  poriim 
obtained  an  order ^  under  section  19  of  the  Adt^fn^m  |A« 
judge  in  chambers  directing  th€  arbitrator  to  itaU  a 
spttiat  case  for  the  opinion  of  the  court. 

Held,  that  this  tttas  not  a  matter  of  pradiet  msd  ^?t>- 
cedure  within  section  1.  suh- section  4,  of  the  JtudieAsn^ 
Act,  1894,  and  that  therefore  an  appeal  from  tke  onltr 
direct inff  the  arbitrator  to  »taie  a  caw  did  not  fit  iirvd  ia 
the  Court  of  Appeal* 

Appeal  from  an  order  of  J  elf,  J,,  in  chant  beta^ 

An  action  was  brought  in  the  King*a  Bench  Dlmtoci 
by  Frere  and  Staveley  Taylor  &  Go,  s gainst  the  North 
Shore  Mill  Co*  to  recover  damages  for  breach  of  a  con- 
tract* The  North  Shore  MUt  C.^.  applied,  under 
section  4  of  the  Arbitration  Act,  1889^  to  Bf^y  tiba 
proceedings  in  the  action  upon  the  grouod  that  tlie 
eon  tract  contained  a  sabmii^ion  to  arbitration  of  anj 
dispute  or  difference  arising  thereunder. 

An  order  was  made  staying  the  prooeedingt,  and  tiia 
matter  waa  referred  to  arbitration.  In  the  conna  til 
the  reference  questions  of  law  arose,  und  Frera  and 
Staveley  Taylor  &  Co,  took  out  a  summons  ( which 
was  headed  in  the  matter  of  the  arbitration  and  cot  ra 
the  action)  under  section  19  of  the  Arbitration  Act, 
1889,  for  an  order  directing  the  arbitrator  to  state  a 
special  caae  for  the  opinion  of  the  Oourt  JeH,  /*» 
in  chambers,  made  the  order. 

The  North  Shore  Mill  Oo.  appealed. 

(a.)  Reported  by  W.  F,  Barry,  Esq*,  Barriat«e^il« 
Lawi 
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CoTTBT  OF  Appeal. 


Corporation  of  Oldham  v.  Bahk  of  England, 


Court  of  Appbal. 


Dec  Id.—DanckwerU,  K.O.  {F.  E.  Smith  with  him), 
for  the  respondents,  took  the  prelimioary  objection 
that  the  appeal  did  not  lie  direct  to  the  Court  of 
Appeal.  Tlu8  is  not  a  matter  of  practice  and  pro- 
cedure within  section  1,  sub-section  4,  of  the  Judicature 
Act,  1894.  The  practice  and  procedure  mentioned  in 
the  section  must  be  matters  of  practice  and  procedure 
in  connection  with  a  ciuse  or  matter  in  the  High 
Court :  WaUon  y.  PetU,  47  W.  E.  68,  [1899]  1  Q.  B. 
54;  Long  ▼.  Great  NortJiem  and  City  Bailway  Co,, 
[1902]  1  K.  B.  813.  The  present  application  is  not  in 
the  action,  but  in  the  arbitration. 

J.  A.  EamiUon,  K.G.  {G.  D.  Keogh  with  bim),  for 
the  app^lants.— The  cases  relied  upon  in  support  of 
the  preliminary  objection  do  not  apply.  la  Watson 
y.  PttU  the  application  was  for  a  prohibition  to  a 
oounty  court  judge.  In  Long  y.  GrtaJt  Northern  and 
City  Bailway  Co,  there  was  no  cause  or  matter  in  the 
High  Court,  the  application  being  by  the  railway 
company  for  an  order  to  haye  a  question  of  com- 
pensation under  the  Lands  Clauses  Act,  1845,  tri^d  in 
the  High  Court.  The  court  treated  the  matter  a^ 
being  in  the  Sheriffs*  Court.  H^re  there  is  an  action 
in  the  High  Court  which  is  still  aliye,  though  the 
proceedings  in  it  have  been  stayed,  and  the  court  can 
at  any  time  remoye  the  stay.  A  summons  to  direct 
an  arbitrator  to  state  a  case  under  section  19  cf  the 
Arbitration  Act,  1889,  relates  to  the  coosultatiye 
jnrisdiction  of  the  court,  and  is  part  of  the  practice 
and  procedure  of  the  court.  In  In  re  Portland  Urban 
District  Council  y.  Tilley  &  Co.,  [1896]  2  Q.  B.  98,  44 
W.  R.  Dig.  122,  a  Diyisional  Court  held  that  an  order 
of  a  judge  at  chambers  giying  leaye  to  reyoke  a  sub- 
mission to  arbitration  was  a  matter  of  prac  ice  and 
procedure,  and  that  an  appeal  lay  direct  to  the  Court 
of  Appeal.  That  case  is  yery  similar  to  the  prAneot 
one.  In  Jiasch  &  Co.  y.  Wul/ert,  62  W.  B.  145.  [1904] 
1  K.  B.  118,  this  court  heard  an  appeal  from  chambers 
in  a  somewhat  similar  case  to  the  present  The  appeal 
therefore  lies  to  this  court. 


Danckwerts,  K.O.f  replied. 


Cur.  adv.  vuU. 


Dae.  21.— Stirlino,  L.J.— In  this  case,  which  was 
heard  before  Collins,  M.B.,  and  myself,  we  reseryed 
our  decision  upon  the  prdimiaary  point  raised,  in 
order  that  we  might  consider  whether  the  priociple  of 
the  two  cases  of  IVatson  y.  Pttts  and  Long  y.  Great 
Northern  and  City  Bailway  Co.  applied  to  tbe  present 
case,  where  the  facts  are  different.  We  haye  con- 
sidered those  cases,  and  haye  come  to  the  conclusion 
that  the  principle  of  those  cases  appliei  and  that  the 
preliminary  objection  must  prevail.  The  appeal  will 
therefore  be  dismissed. 

Appeal  dismissed* 

Solicitor  for  the  appellants,  James  Neal,  for  Evans, 
Lockdt,  &  Co.,  Liyerpool. 

Solicitors  for  the  respondents,  Pritchard,  Englefield, 
S:  Co.,  for  Simpson,  North,  ik  Co.,  LiyerpooL 


From  Chan.  Diy.  ] 

(Yaughan  Williams,  Bomer,  and  [     Aug.  10,  1904. 
Cozeos-Hardy,  L.JJ,)  ) 

Corporation  of  Oldham  v.  Bank  of  England,  (a.) 

Local  government — Education — School  hoard— Borough 
council — Acts  of  Parliament — Transfer  of  property — 
Vesting — Consols — Intirument  of  transfer — National 
Debt  Act,  1870  (33  ifc  34  Vict.  c.  71).  s.  22— ^a^iona/ 

(a.)  Beported  by  J.  I.  Stirlino,  Bsq.,  Barrister- 
et-Iiaw. 


Debt  (Stockholders'  Belief)  Act,  1892  (55  cfc  56  Vict,  c, 
39),  s.  4^Education  Act,  1902  (2  Ed.  7,  c.  42),  ss.  5, 
25  ;  Schedule  IL,  clause  1. 

Gn  the  appointed  day  on  which  the  Education  Act^ 
1902,  comes  into  operation  in  any  particular  district  the 
school  board  of  that  district  is  abolished  by  section  5  of 
the  Act,  and  ceases  to  exist,  and  by  virtue  of  dause  1  of 
Schedule  IL  of  the  Act  the  property  of  the  school  board 
is  thereupon  transferred  to  and  becomes  vested  in  the  new 
education  authority  witJiout  the  necessity  of  any  instru^ 
ment  of  transfer.  This  applies  to  stodes  which,  under 
the  National  Debt  Act,  1870,  could  only  be  transferred  by 
entry  in  books  of  transfer  kept  by  the  Bank  of  England, 
and  the  bank,  consequently,  cannot  require  such  entry  to 
be  made  or  any  further  instrument  of  transfer  to  be 
executed  even  with  regard  to  such  stock* 

This  was  an  appeal  from  a  decision  of  Farwell,  J. 

The  action  was  brought  by  the  Corporation  of 
Oldham  against  the  B«ik  of  Bngland  to  obtahi 
possession  of  annuities  which  were  standing  in  the 
boolu  of  the  bank  in  the  name  of  the  Oldham  School 
Board. 

The  mayor,  alderman,  and  burgesses  of  the  borough 
of  Oldham,  acting  by  their  council  as  the  council  for 
the  county  borouffh  of  Oldham,  were,  under  the 
Education  Act,  1902,  the  local  education  authority 
for  the  district  of  the  borough. 

The  Act  came  into  operation  ia  this  district  on  the 
Ut  of  January,  1904,  which  was  the  day  appointed 
by  the  Board  of  Education.  On  that  day  there  stood 
in  the  books  of  the  Bank  of  Eoglaud,  in  the  name  of 
tbe  Oldham  School  Board,  the  sum  of  £780  Os.  2d., 
2^  per  cent.  Annuities,  representing  moneys  let  aside 
by  the  school  board  to  meet  liabilities  in  respect  of 
loans  raised  for  the  erection  of  elementary  schools 
within  their  district. 

The  plaintiffs  alleged  that  on  the  **  appointed  day," 
ie.,  the  1st  of  January,  1904,  the  school  board  ceased 
to  exist  by  yirtae  of  the  provisions  of  the  Act,  that 
they  had  succeeded  to,  and  had  since  exercised  and 
were  now  exercising,  the  powers  yested  in  the  school 
board,  and  that  the  property  of  the  school  board, 
indading  the  £780  Os.  2d.  Annuities,  had  become 
yested  in  them  and  that  no  further  transfer  was 
necessary. 

The  bank,  on  the  other  hand,  alleged  that  these 
annuities  formed  part  of  the  Naiiooal  Debt,  of  which 
they  had  the  management  under  the  Nationsl  Debt 
Act,  1870.  Under  that  Act  the  person  or  corpora- 
tion in  whose  name  stock  was  standing  in  the  books 
of  the  bank,  or  their  attorneys,  were  alone  entitled  to 
tnmsfer  the  stock,  and  aoy  transfer  must  be  signed 
by  the  stockholder  or  his  attorney  in  the  books  kept 
by  the  bank.  And  it  was  enacted  that,  except  as 
oUierwise  provided  by  Act  of  Parliament,  no  other 
mode  of  transferring  stock  should  be  good  in  law. 
The  Education  Act,  1902,  did  not  yest  uie  annuities 
in  the  plaintiffs  so  as  to  render  any  further  transfer 
unoeceesary,  but  they  could  only  be  transferred  by 
entry  in  the  books  signed  by  the  attorney  of  the 
botfd,  and  in  no  other  manner. 

Tbe  plaintiffs  then  brought  the  present  action, 
claiming— (1)  a  dedaration  that  they  were  entitled 
under  the  proyisions  of  the  Act  to  the  £780  Os.  2d., 
and  to  the  dividends  due  or  to  accrue  dae  in  respect 
thereof,  and  to  all  the  rights  of  registered  stock- 
holders in  respect  of  the  annuities ;  and  (2^  an  order 
on  the  defendants  to  pay  to  them  the  diyiaends  now 
due  or  to  accrue  due  in  respect  of  the  annuities,  and 
to  register  the  plaintiffs  in  the  books  of  the  bank  as 
entitled  to  the  anouities. 

Farwell,  J.,  held  that  the  school  board  had  not 
been  dissolved  for  all  purposes;  that  the  annuities 
were  not  vested  in  the  plaintiffs  by  the  statute,  but 
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were  etOl  ^fsted  in  llie  echool  bo&rcf ,  bo  thai  a  transfer 
was  Beoessary;  but  that  the  equitable  title  to  tbe 
acntiitiee  wb&  vested  in  the  plainK^a,  and  that  they 
cotild  the  ma  elves  execute  a  traoiier  under  soctiou  4  of 
the  National  Debt  (StoclihoMerB*  BeUef)  Act,  1892. 

The  pl»iiitiflp9  appealed. 

By  section  5  (1)  of  the  Ednoation  Act,  1902  :  **  The 
looal  edncatioii  authoTity  aball,  tb  rough  out  their  areai 
have  the  powers  aud  dntiea  of  a  sqIiooI  board  and 
Bcbcol  attendance  oonimittee  under  the  Eletnentaty 
Education  Actf,  1870  to  1900,  and  any  other  Acts, 
including  local  Acta,  aud  abaU  als>  be  responsible  fijr 
and  have  the  control  of  all  seciil*«r  iust ruction  in 
publio  ekm?utary  schools  not  provided  by  them  ;  and 
school  baards  and  school  atteu dance  committees  shall 
be  abolished. ^' 

By  Schedule  II.,  clause  t :  '^  The  property,  powers, 
rights,  and  liabilities  (including  any  property^  powers, 
rights,  and  Habtlittea  vested,  con f tired,  or  ansing 
under  any  local  Actor  any  truit  deed)  of  any  auho<H 
board  or  any  school  attendance  committee  existing  at 
the  appointed  day  shall  bB  transferred  to  the  oounclL 
exercising  the  powers  of  the  scKoo!  board*'- 

Sir  if.  B,  Fiiihii/,  A.O.,  and  R.  J,  Farktr,  for  the 
appellants* — The  Eiueation  Act,  1902^  in  thii  ease 
came  into  operation  on  the  1st  of  January,  1901, 
which  was  the  appointed  day  fixed  under  section  27  (2), 
On  that  day  the  school  board  was  **  abolished  "  under 
s^tion  5.  That  is  to  say,  it  oeased  to  exist,  and  there 
was  henceforth  no  person  who  oould  transfer  its 
property i  On  the  school  board  thus  ceaiinK  to  fxist, 
ita  property  was  autoniatioally  tranif erred  to  and 
became  vested  in  the  council  under  clause  1  of 
Schedule  11.  That ''  transfer''  in  the  Act  means  ''  vest 
in"  is  shown  by  secLions  G,  7,  18  (1)  (d),  20  (h). 
Hyde  Corpnmviim  v.  Bank  of  England,  2\  Ch.  D.  176, 
and  Mortm  v.  Bank  of  England^  52  W.  E.  393,  [1904] 
1  Ch.  66* J  are  in  our  favour, 

Latham,  /CC,  Upjohn.  K.C,  and  Howard  Wright, 
for  the  ban^»— Tbe  bank  is  bound  by  the  National 
Debt  Act,  1870.  ss,  22  to  23,  to  allow  transfers  of 
stock  by  entries  in  its  books  alone*  Rbo&k  can  be 
vested  by  statute,  but  our  contention  is  that  the 
established  practice  of  the  bank  will  not  be  interfered 
with  without  express  words,  which  are  not  found  in 
thifl  statute.  The  Act  contemplates  the  necessity  for 
further  tranifers,  it  does  not  rely  on  automatic  vesting. 
In  section  5  " abolished*'  mems  abolished  fur  the 
purposes  of  that  section,  not  that  th'*  school  board 
shall  cease  to  Fxiat  for  all  parpases  whatsoever. 

No  reply  was  calif  d  for, 

VAroHAN  WiLLiAJiB.  L.J.— The  par tictiUr  question 
that  we  have  to  decide  in  this  case  is  whether  the 
terms  of  the  second  schedule  of  the  Education  Act  of 
190*>  are  such  that  the  property,  powers,  rsghtt  aud 
liibilities  of  any  school  board  or  school  attendance 
committee  extttiog  at  the  appointed  day  are  trans- 
ferred by  virtue  of  or  under  the  Act  of  Parliament  to 
the  council  exercising  the  powers  of  the  acbool 
board,  or  whether  some  additional  instrument  is 
necessary  before  such  transfer  can  be  sfFricted. 

The  suggestion  is  that,  whatf^ver  may  be  the  ease 
with  regard  tf>  other  property,  at  all  eventa  in  respect 
of  stock  which  the  Bank  of  England  his  to  deal  with 
and  with  respect  to  which,  generally  speakiog,  the 
practice  is,  and  for  a  long  time  has  bsen,  that  upon 
a  transfer  there  ia  au  entry  of  the  transfer  in  the 
transfer  books  of  the  Bank  of  England,  there  is,  it  is 
argutd.  no  vesting  of  the  property  independently  of  the 
execution  of  some  instrument. 

Now,  part  of  the  argument  that  was  addressed  to  us 
was  based  upon  the  words  *^  >hall  be  transferred," 
and  I  will  say  something  about  that  presently ;  but 


really  the  argument  addressed  to  us  bj  Mr,  tfpjolru 

did  not  nltiuiately  rely  upon  the  efifact  of  the  word* 
being  **  shall  he  transferred  **  instead  of  being  **  stwll 
vesti*^  or  similar  words.  The  final  argument  sSdroiiod 
to  ns  on  behalf  of  the  bank  waa  an  argument  which 
would  have  applied  equally  whether  the  words  were 
*'  shall  be  transferred  "  or  *'  shall  vest,*' 

I  will  deal  iirst,  and  very  shortly,  with  the  question 
of  the  meaning  of  the  words  ^'  shall  be  tranif erred."' 
There  is  no  doubt  that  sometimes  one  does  find  in 
Acts  of  Parliament  somewhat  cognate  to  the  present 
Act  of  Parliament  the  words  "  shall  vest  **  as  dis- 
tinguished from  the  words  '*  shall  be  trinsfdrreL^*  If 
one  lookB  at  the  Loa%l  GavaruEaent  Act,  lS9i»  i*  3, 
sub -section  2.  clause  (c),  one  fiuds  these  worda  tued* 
^'  the  legal  interest  iu  all  property  vested  either  ia  the 
overseers  or  in  the  churchwardens  and  overseers  of  a 
rural  parish,'^  &c,,  ''  shall  if  there  is  a  parish  oonncil 
vest  iu  that  council.**  It  is  quite  true  to  say  that  the 
words  used  in  the  Act  of  1902  are  not  **  shall  vest  '*  but 
'*  shall  be  transferred,'*  but  if  one  oonsldera  it  there  is 
very  good  reason  for  nsing  the  future  words  hj^re,  and 
a  reason  which  is  quite  oonsiBtent  with  holding  that  the 
property  on  the  happening  of  **  the  appointed  day" 
was  to  vest  and  vest  indepeadently  of  any  fature  or 
additional  instnimcnti  It  must  be  remembered  that 
the  Act  of  Parliament  when  it  passed  was  oootam- 
plating  the  happening  of  a  fntnre  event — the 
occurrence  of  a  future  day — that  is,  **  the  appoamtad 
day" — and  it  Seems  to  me  that  that  wai  qtiitd  a 
sufficient  reason  for  the  draftsman  empliyiog  the 
words  iu  th-)  future  form  that  he  has  done  be^e. 
They  were  employed  in  that  form  in  order  to  make 
them  fit  and  suitable  fcr  what  the  Legislatare  o^ti- 
templated— a  future  event — the  occurrence  <^f  a  fatare 
day,  *'  the  appointed  day." 

Now,  the  oth  lejtion  of  the  Act  of  1902  pioridrf  * 
[His  lord^hi^  read  the  section,  and  oontinued;}  I 
cannot  conqrive  myself  hut  that  the  word  "  abolished  " 
there  involvc'S  diasolution :  it  means  that  the  school 
boards  and  school  attendance  committees  shall  be 
abolished,  and  it  really  is  not  denied  that  the  e^eol  of 
that  sectiou  is  that  from  the  happening  of  *'  the 
appointed  day  **  the  sohool  board  aud  tha  cominttlee 
would  be  incapable  of  doing  anything*  The  corpora- 
tion of  the  school  board  would,  in  fact,  by  virtue  of 
section  5,  ba  disaolved  in  the  same  sense  thut  it  would 
cease  to  have  a  legal  exists ucb^  could  not  sue.  could  not 
be  sued,  could  ntt  hold  prop  arty,  aud  oouH  not  traaafer 
property  i  thereford  if  we  accsde  to  the  argument 
that  has  been  addressed  to  ut  on  behalf  of  tha  Bank 
of  Eagland— namely,  that  some  additional  inttroBMlkl 
of  transfer  or  conveyance  h  essential  to  the  pa«tiog  of 
the  property  uotwithatanding  the  occurrence  qI  **  the 
appoinlied  day^'*  this  much  m  perfectly  c<rtaiB,  tbat 
that  instrument  oould  not  be  executt  d  by  th«  iohool 
board, 

Tben  it  is  said,  *'  But  with  raferenoe  to  the  B^ok  ol 
EogUnd  and  iu  rcUtion  to  certain  stocks  there  is  mb 
Act  of  1892,*'  the  National  Debt  (StoekM^te^ 
Belief)  A<3t,  c  39,  and  referenoe  is  made  to  MoUoQ 
4,  It  is  said  tbat  the  reauU  of  that  section  ia  t&at 
although  a  transfer  could  not  be  ex^cTited  by  the 
defunct  corporation,  thi  school  board,  let  a  transier 
of  thcie  stocks  might  be  execute  by  the  oew  ediifia* 
tional  body  as  baing  a  bidy  in  whjm  the  right  %y  the 
stock  is  vested  by  Act  of  Parliament 

Now,  I  will  say  somethtug  more  as  to  th's  saetioii 
presently ;  but  I  sbftit  at  once  point  out  tbat  it  !■ 
obvious  that  that  Act  of  Parliament^  if  it  g6tt  ovsr  ftl 
all  the  difficulty  arising  from  t^e  cesiati'm  ol  «xitt» 
euea  of  the  school  b;jard,  can  only  do  so  ia  respect  of 
a  very  limited  subject-matter.  It  is  not  snggewM 
that  it  does  60  as  t>j  all  property ;  it  ia  n^>t  su^ftiicd 
that  il  does  so  even  as  to  all  vtogks.      It  was  ni«ii- 
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tiQtied  In  argument  hf  ootiDB^  en  behalf  of  the  Bank 
oi  Ecgland  ihat  there  were  certaia  ColoDial  Govfrn* 
fnent  Btockf.  for  iaetancf*}  whiah  would  not  be 
^vemed  b^  that  section.  The  reeult  is  tbat  it  ii  quite 
plain  that  there  it  this  difficulty  about  the  tranefer  of 
pTopettji  a  jou  give  to  the  word  *' abolished*'  in 
■ffctiofi  5  that  which  r  it  aeems  to  me,  is  its  plain  and 
obyioui  mehJiihg.  AIzq,  we  haTo  got  the  words  here 
'*ah^  be  traniftrred  **  applied  cot  Oftly  to  propertj, 
but  to  powers^  rights,  and  It  abilities.  With  refer- 
mce  to  prcptrty  it  la  quite  trne  that  with  regard  to 
tome  sortt  of  properly  yon  require  a  deed^  and  it  may 
be  iQ  sonse  cases  a  wriuen  transfer ;  bnt  it  is  not  true 
of  rights  and  liabilities — at  all  events  it  is  not  true 
»t  to  liabtlitles — thai  any  trauEfer  is^  acoording  to  tbe 
genera]  law,  ifither  necesaary  ot  proper  ;  indeed  suoh 
a  transfer  would  not,  according  to  law,  traualer  the 
property  at  all.  Bo  that  the  outcome  is  that  those  who 
put  forward  the  argument  wbicb  has  been  put  for- 
ward on  behalf  of  the  Bink  of  Ed  gland  cannot 
realty  make  it  good  unless  in  one  section  of  one  Act 
of  Parlisment  they  ask  us  to  give  a  diSarent  mean- 
ing to  the  words  "  shall  be  transferred "  in  the 
case  of  some  of  the  subject- matters  dealt  with 
by  the  section  from  what  one  would  be  bound 
to  do  in  the  case  of  others.  It  really,  to  my  mind, 
(xmld  not  be  main  Gained  for  one  moment  that  wirh 
regard  to  liabilitii s  or  with  regard  to  certain  specif  s 
of  property  any  tranifer  or  additional  instrument  of 
transfer  was  neceseary  for  vesting. 

Kow  I  think  that  it  is  r«ally  unnecessary  for  me  to 
go  at  greater  length  through  the  nnmerons  matters  that 
one  finds  in  the  Education  Act  of  1902  which  go  to 
ahoWf  ^st,  that  '*  abolition  ^-  is  used  in  the  dbh 
sec  lion  in  its  natural  sense ;  and,  secondly,  that  the 
wcrds  '^ shall  be  transferred"  are  used  to  the  iotent 
that  the  moment  that  the  future  day  ariives  aU 
property  of  the  school  board,  ipso  facto  hy  virtue  of 
a&d  under  the  Act  of  Parlisment,  shaU  vest  in  the  new 
edncfttional  body  without  the  aid  of  at]y  additional 
instrument  of  any  sort  or  kind* 

I  said  that  I  would  say  a  word  more  as  to  the  Act 
of  IS&2.  I  do  not  know  that  it  is  necessary  for  me  to 
do  so^  b«cau|g  in  the  view  that  I  take  of  this  case  the 
question  as  to  the  tEeot  of  that  sectiou  is  no  longer 
rtAliy  of  any  importance.  Its  only  importance  arose 
be<^u«e  Farwell,  J.^  in  his  judgment  relied  upon  it  as 
sh owing  that  in  the  case  of  certain  sticks,  trans- 
fers of  which  are  entered  in  the  Bank  of  England 
tranaler  book,  you  could  get  over  the  difiS- 
lulty  of  there  beicg  no  pOBiibility  of  a  transfer 
I  y  the  defunct  scbool  board  by  saying  that 
it  might  be  Hght  that  the  Bank  of  England 
atould  in  accordance  with  their  practice  insist  upon 
b&ving  a  transfer,  and  that  at  all  eventa  in  the  case  of 
iicme  stocks— that  is  to  say,  the  stccka  to  which  the 
Kfttional  Di;bt  Act,  1670,  applied — yon  oould  get  a 
transfer  by  a  tranafer  being  executed  by  the  new 
cd  ucational  body  as  being  a  body  in  whom  by  virtue 
of  an  Act  of  Parliament  the  right  to  stcck  was  vested, 
and  as  to  whom  it  was  said  (section  4,  sub-iection  1), 
*'  H#  shall  by  virtue  of  the  same  provision  be  deemed 
to  make  a  valid  traDsfer  of  the  stock  and  to  receive 
and  give  a  valid  receipt  for  any  accrued  or  accruing 
dividend!*^*  It  vas  said  that  the  Act  of  1892  gave  an 
fq  nit  able  right  to  the  new  educational  body,  and  that 
th«^y  might  without  any  transfer  being  executed  even  by 
t  be  m  to  themselves  give  a  valid  receipt  for  any  accrued 
or  accraing  dividends  of  stcck,  and  might  also  execute, 
i^fterwards  or  before,  as  they  thought  £t,  a  traijefer 
to  themselvef* 

Aa  I  have  not  to  decide  what  the  ccnst ruction  of 
that  section  is,  I  do  not  wish  to  eay  more  than  this— 
I  bat  it  is  EDV  opinion  ^  as  at  present  advised,  without 
mbsolntely    deciding    the    point,    that   these    words 


''vested  in  any  periods'-  in  section  4  mean  legally 
veited.    That  is  my  view  of  that  aeotion* 

Now,  having  disposed  of  these  matters,  I  with 
to  say  a  word  or  two  upon  the  argument  that 
wai  addressed  to  us,  that  even  arsuming  that  the 
€d'ect  of  the  Act  of  1902  is  to  immediately  veat 
the  property  of  tbe  scbool  board  in  the  new 
educational  body^  yet  there  is  a  necesstty  for  an 
sdditional  deed.  It  is  said  in  the  firat  instance 
tbat  it  is  essential  to  the  loDg  and  venerable  practice 
of  the  Bank  of  England  thai;  there  should  be  some 
such  dccomeLt,  I  do  not  think  that  that  can  affect 
Ihe  coDstiuction  of  an  Act  of  Parliament,  Then  it 
was  suggested  that  there  was  something  in  the 
nature  of  this  stock  which  really  prevented  it  from  it# 
vkTj  nature  from  being  transferred  without  some 
instrument  of  transfer.  All  I  can  say  in  answer 
to  that  is,  that  in  so  far  as  that  is  true  (and  in  a 
seuEe  it  ii  quite  true)  it  is  equally  true  of  a 
number  of  other  things  ;  it  Is  equally  true  of  every 
cMoif.  in  adimi  that  if  there  was  not  a  transfer  by 
the  Act  of  Parliament  there  might  be  a  necessity 
for  some  deed  or  written  transfer  in  order  to  accom- 
plish the  pasiing  of  the  [: articular  piece  of  property. 
I  think  that  dispoies  of  the  argument  put  forward 
— namely, that  notwrithstandicg  that  the  words  "shall 
be  transferred  '*  must  be  oont trued  as  '*  shall  vest" 
on  the  appointed  day,  we  ought  not  to  hold  that  thia 
stock  10  vests  that  the  Bank  of  Eogland  ought  to 
act  upon  the  statute  without  the  production  of  any 
written  instrument.     I  think  they  ought. 

It  was  said  by  Mr.  TJpjohn  that  in  consequence  of  the 
Local  Govern  me  nt  Act,  1894,  in  which  undoubtedly 
property,  including  the  property  in  stocks,  did  vest 
without  a  transfer,  an  Act  was  paised  in  1S95,  and 
he  says  that  the  pasaing  of  that  Act  reoogni£ed  the 
proposition  that  the  Bank  of  England  ought  not  to 
act  upon  a  statutory  vesting  without  the  production 
of  some  instrument  of  transfer,  I  do  not  tgreo 
with  that.  The  Aot  of  1^95  does  not  seem  to  me 
to  have  done  anything  of  the  sort.  It  recognizes 
and  is  paescd  upon  the  basis  that  the  effect  of 
the  Act  of  1894  was  that  without  more  the 
property  vests  m  Ihe  person  denoted  by  the  statute 
as  being  the  person  in  whom  the  property  shall  veat;  but 
althouRh  that  is  true,  and  it  does  veat,  and  the  Bank 
of  England,  until  the  psssing  of  the  Act  of  1895^ 
recognized  ifor  aU  purposes  the  statutory  vesting 
of  tbe  property,  they,  of  ooiirse,  had  to  assure 
themielves  of  the  identity  of  the  person ;  they 
had  to  assure  tbemaelvea  that  the  person  who 
came  and  claimed  to  he  tbe  statutory  appointee 
or  donee  of  the  stocks  was  in  fact  the  person  that  be 
pretended  to  he.  In  the  statute  of  18Do  they  got 
that  by  a  certificate  of  the  clerk  to  the  county  oounoil. 
All  one  osn  say  is,  that  at  present  no  equivalent 
Act  of  Parliament  has  passed  with  reference  to 
tbe  Act  of  1902.  If  it  is  desirable  from  a  bniiness 
point  of  view  that  luch  an  Act  of  Parliament 
should  pais,  I  do  not  suppoae  the  Legislature,  whtn 
once  satLt£ed  of  that,  from  the  Eauk  of  England 
representations,  would  make  any  difficulty  in  passing 
an  Act.  I  know  nothiog  about  how  far  it  is  desirable 
and  how  far  it  is  not.  If  it  is  desirable,  then  I  have 
no  donbtit  will  he  done.  Bat  as  thingo  stand,  in  my 
view  it  is  perfectly  plain  under  this  statute  that  the 
stocks  do  vest  by  virtue  of  the  words  in  the  first  clause 
of  the  second  t chedule,  and,  as  far  at  the  Bank  of 
England  h  concerned,  it  has  sn  absolute  inden.- 
nity  by  the  very  words  of  the  Act  of  Parliament,  and 
is  net  put  in  any  danger  or  difficulty  at  all,  1  do  not 
suppose  the  Bsnk  of  lingland  was  thinking  principally 
of  any  danger  to  itself,  but  was  re  ally  tbinbing 
that  it  would  be  a  matter  of  public  convenience 
that  the  seme  foimtJilies  ihould  te  gene  throngb  m 
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reepeot  of  M  trAT^ifert  of  stockii  and  that  it  did 
not  matter  whether  the  Iran  if ir  wag  a  transfer 
by  tbe  terms  of  aa  Act  of  Parliament,  or  a 
transfer  in  any  other  w^y  inter  parks^  ot  any  thing 
else*  X  dareiay  the  bs^uk  think  that  it  would  be 
Tery  much  more  convenietit  that  all  tram  fen  should 
paes  throagh  the  tranater  book.  H  that  is  so^  they 
will  get  legislation  to  thit  fffeot,  but  I  off  at  no 
opmioQ  about  that. 
I  think  that  this  appeal  ought  to  be  allowed. 

EoiiEE,  L.J.  —  The  first  clause  of  tbe  second 
schedule  to  the  Act  of  1902,  on  which  the  queatioD  we 
have  to  decide  turne^  ia  certainly  not  happiJy  framed  ; 
but  on  the  coufltruclioti  of  it,  and  haTmg  rr gsrd  to 
the  provisions  of  the  Act  as  a  whole,  I  come  to  the 
ooncluBion  that  the  appeal  should  be  allowed.  I 
cannot  take  the  oame  view  of  the  conatruclion  of  that 
clause  as  was  taken  in  the  court  below. 

For  brevity  I  will  refer  to  the  old  educational 
authority— that  ia  to  say,  the  school  board  or  school 
attendance  committoe,  whicb  was  abolished  by 
the  Act  on  **  the  appointed  day  ^* — as  **  the  old 
board,"  and  I  will  refer  to  the  new  educational 
authotity  as  '*the  council.** 

Now,  one  thing,  to  my  mind^  is  dear  about  this  Act, 
and  t bat  18^  that  on  what  i*  defined  as  "  the  appointed 
day  ^*  tbe  old  hoard  under  the  very  words  of  section 
d  of  the  Act  was  abolished,  and  I  cannot  fiad 
throughout  this  Act  any  indit^tion  that  when  the 
Act  says  abolished  it  does  not  mean  what  it  says, 
I  oaunot  think  for  xaytelf  of  any  word  stronger 
in  the  English  language — whether  it  is  the  word 
usually  n»ed  for  this  purpose  or  not  does  not  seem  to 
me  to  matter — and  I  oannot  fiud  any  word  in  the 
English  language  which  more  thoroughly  expresses 
the  non-continuance  for  any  purpose  of  the  old 
board  than  the  phraae  used  by  the  Act  of  Parlia- 
ment, that  on  *■  the  appointed  day*'  it  shall  be 
abolished.  Aa  I  have  said,  there  is  nothing  in  the  Act 
from  beginning  to  end  to  suggest  that  after  the 
abolition  it  is,  in  the  eyes  of  the  law,  for  any  purpose 
whatevfT,  to  be  regarded  as  existing*  and.  indeed, 
section  5  it  borne  out  by  the  prevision  in  clause  10  of 
Schedule  II*  of  the  Act,  for  that  carefolly  provides  that 
e^ibting  members  of  the  old  board  shatl  continue  to 
*'  tbe  appointed  day  '*  j  the  reason  being  obvious,  that 
on  the  abolition  of  the  old  board  its  members  would 
»l80p  of  ooursei  have  ceased  to  occupy  the  position  of 
members  of  any  body  whatever. 

On  the  appointed  day,  therefore,  to  my  mind,  under 
this  Act  it  is  clear  that  for  all  purposes  the  old  board 
ceased  to  exist,  and  the  new  bod? — the  council —only 
ocimes  into  existence  as  a  new  educational  authority, 
with  its  rights  and  duties,  and  its  rights  to  take  pro- 
per^, again,  on  the  appointed  day* 

That  b«iing  the  position  of  affairs,  let  me  for  a 
moment  consider  the  wording  of  clause  1  of  the 
second  schedule.  It  says  that  the  property,  powera, 
rights,  and  liabilities  of  tbe  old  board  existing  at  the 
appointed  day  shall  he  transferred  to  the  council* 
Tbe  transfer  contemplated,  whatever  that  may  be,  is 
a  transfer  to  take  placs  at  •'  the  appointed  day."  It 
could  not  take  place  before  the  appointed  day  by 
reason  cf  the  council  not  being  in  a  position  to  take 
eny  trauifer  before  that  day.  It  codd  not  take  plai^ 
after  that  because,  aa  I  have  pointed  out,  after  "  the 
Appointed  day  "  the  old  board  i&  abolished ;  and  it  is 
noticeable  that  the  property  which  bai  to  be  trans- 
ferred is  the  property  exiAtitg  at  the  appointed  day — 
not  The  property  before  or  the  property  after,  hut  the 
proi>erty  at  ihat  precise  moment.  The  word  "  tra^ia- 
fer/'  a«  used  in  the  section,  is  a  general  expression, 
oovering  not  only  property,  but  powers,  rights,  and 
liabilities.     It  could  not  mean  that   in  rispeot  of 


powers,  rights,  and  Uabilitlea  anything  in  the  nituFt 
of  an  instrument  in  writing  should  be  executed.  Nor 
can  I  really  conceive  that  under  this  section  with  regard 
to  the  property  any  dtstinction  is  to  bs  drawn  between 
one  kind  of  property,  and  another  kind  of  property 
which  only  passes  at  law  by  an  instrument  in  writing. 
What  the  section,  to  my  mind,  cent  em  plates  is  an 
immediate  passing  from  the  old  body— the  board ^t 5 
the  couocil»  of  all  properties,  powers,  and  Itabilitiei* 
To  my  mind,  under  this  Act  of  Parliament  no  writing 
or  deed  or  any  further  act  was  contcmplatedi  I 
think  the  transfer  mentioned  in  the  clause  wai 
intended  to  mean  a  transfer  effected  by  the  Act 
of  Parliament— effected  instantaneously  on  *  -  the 
appointed  day"— not  before  and  not  after;  arti,  to 
my  mind,  tbe  effect  of  this  sub* section  h  clfarly,  on 
the  construction  of  the  Act  as  a  whole,  that  without 
more  than  the  operation  of  the  Act  of  Parliament  all 
property,  powers,  rights,  and  liabilities  pasaed  by 
virtue  of  the  Act  to  the  new  bod y^ that  ii  to  sty, 
vested  in  the  legal  sense  in  the  new  b:idy,  and  £ 
thlDk  that  that  view  is  borne  out  by  other  oonaidera^ 
tions.  If  you  look  at  another  part  of  the  Act  you 
will  find  that  the  word  "transfer"  is  used  with 
reference  to  the  o£icers  employed  by  the  old  board. 
Clause  16  of  Bchedtile  II.  says  that  the  o^eers  of 
any  authority  whose  property,  rights,  and  liabilities 
are  transferred  under  this  Act  to  any  council  shall  b« 
transferred  to  and  becom«»  the  officers  of  the  C':>uncil, 
There  the  same  word,  **  transferred,"  ia  used  witK 
regard  to  cffieers  as  is  used  with  regard  tu  dmIieSi 
powers,  liabilities,  and  property*  And  I  find  again 
that  sections  8a  to  83  of  the  L^cal  G^vemmeiit  Act 
of  1894  are  inoorporatfd,  as  it  were,  in  the  Act  of 
1(^02  in  this  way.  By  Schedule  II.,  clause  B»  it  ia 
provided  that  the  sections  I  have  mentioned  ot  thA 
Act  of  1894  shall  apply  with  respect  to  any  tranafer 
mentioned  in  this  schedule— that  is  to  uy»  with 
re^rd  to  the  word  *'  transfer "  that  was  mentioned 
in  the  first  dause  of  the  schedule ;  and  reading  ilioM 
sections  at  applying  with  respect  to  the  tranifer 
mentioned  in  clause  1,  what  do  I  see  ?  In  iectioD  86, 
for  example,  I  tee  it  is  provided  i  **  Nothieg  ia  tkis 
Act  shall  prejudicially  aff-ct  any  securities  grmnl^d 
before  the  passing  of  this  Act  on  the  cri^dit  of  any  mtt 
or  property  transferred  to  a  ooundl  or  parish  me«liw 
by  this  Act "  ;  and  in  sub- section  2  of  section  86  en 
tbe  Act  of  1894  it  is  provided :  ^*  It  shall  be  tb»ds|f 
of  every  authority  whose  powers,  duties^  and  liaMHlJM 
are  transferred  by  this  Act  to  liquidate  to  tar  ai 
practicable  before  the  appointed  day  all  carretii 
debts  and  liabilities  incarred  by  such  authority'* ;  aned 
in  section  83 ,  sub -section  1,  there  is  this  :  **  If  %t  t^ 
time  when  any  powers,  duties,  liabilitiee,  d«btB«  0f 
property  are  by  this  Act  transferred  to  a  eoaaHRl  or 
parish  meelingj  any  action  or  prooeeding,  or  ftsj 
oause  of  action  or  procaediog,  is  pending  or  «l<gting 
by  or  against  any  authority  in  relation  tb«r(Sto,  1^« 
same  shall  not  be  in  and  any  wife  prejudicially  a^«cud 
by  the  parsing  of  this  Act,  but  may  be  coutiiiiitd« 
prosecuted  and  enforced  by  or  against  the  oovnoll  or 
parish  meeting  as  successors  of  the  said  authoritj  in 
like  manner  ai  if  this  Act  had  not  been  paaved*** 

Those  sectioDS  strongly  bear  out,  incorporated  ai 
they  are  to  the  extent  and  the  manner  I  bat* 
indicated>  the  view  which  I  think  is  forced  apotn  ttua 
court  as  to  the  true  oonstrnction  of  clause  1  of  Um 
second  schedule. 

I  might  also  refer,  without  goiog  though  theia  ia 
detail,  to  tbe  other  provisions  in  ttiis  Act  for  iottirLD^ 
the  continuance,  without  a  moment's  breaks  of  ttM 
rights,  duties,  worki  and  general  positioii  of  tte 
old  educational  authority  to  the  new.  To  ay  aiicl 
it  would  be  inconsistent  with  the  general  anope  ^ 
that  continuity,  if  we  did  not  glva  to  ckim   1  til 
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the  second  schedale  the  ocnstcacUon  that  I  have 
indicated. 

I  can  only  say  it  is  a  pleasure  also  to  think  that  our 
decision  will  very  much  enure  for  the  benefit,  as  far 
as  I  can  see  ,of  everybody  concerned  under  this  Act, 
and  will  afford  the  greatest  protection  to  those  who 
have  to  act  upon  it,  and  it  certainly  will  be,  as  far  as  I 
can  see,  the  very  best  indemnity  to  the  Bank  of 
Kngland,  for  example,  among  others,  which  they  could 
possibly  have.  It  ^uts  them  in  a  far  better  position 
than  they  would  be  in  under  the  interpretation  adopted 
in  the  court  below. 

I  think,  for  these  reasons,  the  appeal  should  be 
aDowed. 

^  Cozbns-Habdt,  L.J.— I  agree,  and  I  have  very 
little  to  add.  Any  other  view  than  that  which  has 
been  adopted  by  my  lord  and  Bomer,  L.  J.,  would, 
as  it  seems  to  me,  make  this  Act  of  Parliament 
absolutely  unworkable.  The  word  ''abolished"  in 
section  6,  as  applied  to  school  boards,  is  no  doubt  not 
a  very  happy  word,  and  in  this  collocation  is  prob- 
ably a  novd  word,  but  it  seems  to  me  that  as  applied 
to  a  corporation  it  must  mean  **  dissolved."  It  must 
mean,  as  applied  to  the  school  board,  that  on  the 
appointed  day  it  ceases  to  exist.  There  is  no  provision 
in  the  Act  of  Parliament  for  the  continuance  of  the 
school  board,  there  is  no  possiUli^  of  any  farther 
election  of  members  of  the  school  board.  There  is 
nobody  who  could  on  the  part  of  the  school  board 
do  any  of  those  acts  which  it  was  the  duty  of  the 
school  board  to  discharge  before  the  appointed  day. 

The  words  in  the  schedule  which  have  been  so 
mnch  discussed,  *<  shall  be  transferred,"  seem  to  me 
must^  mean  '*  shall  vest,"  without  more,  on  the 
appointed  day.  One  interpretation  must  be  given  to 
lUl  kinds  of  property  and  to  everything  which  is 
covered  by  clause  1  of  Schedule  IL  It  cannot  reason- 
ably be  suggested  that  it  is  to  have  a  different  mean* 
ing  when  applied  to  real  property  than  that  which  it 
has  when  applied  to  stock. 

To  take  ihe  case  which  I  ventured  to  put  to  counsel 
during  the  course  of  the  argument,  of  schools  with 
freehold  property  vested  in  the  school  boEurds.  I  failed 
to  obtain  any  suggestion  of  how  any  further  deed  of 
transfer  or  conveyance  to  the  new  educational 
authority  could  be  obtained  after  the  appointed  day, 
and  I  am  certainly  not  prepared  so  to  construe  tins 
section  as  to  make  an  exception  in  favour  of  the  Bank 
of  England  because  they  happen  to  have,  under  the 
Act  of  1892,  a  section  which  may  or  may  not  enable 
the  difficulty  to  be  got  over  with  reference  to  the 
particular  stock  with  which  that  Act  deals. 

In  mj  view,  the  conclusion  at  which  we  have 
arrived  is  very  strongly  borne  out  by  section  88  of  the 
Act  of  1894,  which  is  made  applicable  to  this  Act,  and 
that  is  a  section  applying  not  merely  to  powers, 
duties,  liabilities,  and  £bts,  but  it  speaks  of 
**  property  "  by  this  Act  transferred.  That  makes  it 
more  easy  to  read  the  first  clause  of  the  second  schedule 
in  the  wav  which  I  have  suggested,  that  "shall  be 
transferred"  means  *' shall  vest,"  without  more,  on 
the  appointed  day. 

Solicitors,  Treasury  Solicitor;  Freshftdds. 


Sigi^  (Soutt  of  fttstice. 
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In   re   Tasker  &   Sons  (Limited). 
HoARB  V.  Taskeb  &  Sons  (Limited),  (a.) 

Company — Dehenture^Isme  as  security  for  loan — Deben- 
iures  returned  to  company  with  blank  transfer  on 
repayment^ Registered  owner^Subsequent  transfer  to 
purchaser  for  value — Priorities. 

The  company  duly  issued  a  series  of  debmiures  each 
of  which  was  to  rank  pari  passu  with  the  others.  Certain 
of  these  debentures  were  issued  as  security  for  loans,  and 
on  repayment  were  returned  to  the  company  with  blank 
transfers,  but  they  were  not  transferred  to  the  company^ 
nor  was  the  company  filtered  on  the  register  as  the  owner 
of  the  debentures.  Subsequently  these  debentures  were 
transferred  to  other  persons  for  value  by  completing  the 
blank  transfers. 

Held,  that  the  debentures  so  dealt  with  did  not  rank 
pari  passu  with  the  otiier  debentures  of  the  same  series, 
and  that  tJie  company  acting  as  they  did  had  made  a  new 
issue  of  debentures* 

Further  consideration  on  a  debenture-holder's 
action. 

The  defendant  company,  on  the  28th  of  February, 
1896,  executed  a  trust  deed  with  a  view  of  securing 
an  issue  of  first  mortgage  debentures  for  £35,000  by 
which  the  defendant  B.  Ashby  was  appointed  trustee 
of  the  property  comprised  in  the  deed  on  behalf  of 
the  first  mortgage  debenture-holders. 

Article  47  of  the  articles  of  association  provided 
that  the  directors  may  from  time  to  time,  at  their 
discretion,  raise  or  borrow  any  sum  or  sums  of  money 
for  the  parpHOses  of  the  company,  but  so  tiiat  the 
moneys  so  raised  or  borrowed  at  any  one  time  owing 
shall  not,  without  the  sanction  of  a  general  meeting, 
exceed  the  nominal  amount  of  the  capital. 

Article  48 :  *'  The  directors  may  raise  or  secure  the 
repayment  of  such  moneys  in  such  manner  and  upon 
such  terms  and  conditions  in  all  respects  as  they  may 
think  fit,  whether  by  the  issue  of  debenture  or 
debenture  stock  of  the  company  charged  upon,  or  by 
charging  or  mortgaging  in  any  manner  whatsoever, 
all  or  any  part  of  the  property  of  the  company  (both 
present  and  future),  including  its  uncalled  capital  for 
the  time  being." 

Article  49:  *<  Every  debenture  or  other  security 
created  by  the  company  may  be  so  framed  that  the 
same  shall  be  assignable,  free  from  any  equities 
between  the  company,  and  the  original  or  any  inter- 
mediate holders." 

Article  112  (A;) :  **  The  directors  shall  have  power  to 
borrow  or  raise  any  sum  or  sums  of  money  on  such 
security  and  upon  such  terms  as  to  interest  or  other- 
wise as  they  may  deem  fit,  and  for  the  pnrpoie  of 
securing  the  same  and  interest,  or  for  any  other 
purpose,  create,  issue,  make  and  give  respectively, 
any  perpetual  or  redeemable  debentures  or  debenture 
stock,  or  any  mortgage  or  charge  on  the  undertaking, 
or  the  whole  or  any  part  of  the  property  (present  or 
future)  or  uncalled  capital  of  the  company,  and  any 
debentures  or  debenture  stock  may  be  issued  to  or 
deposited  with  any  person  lendiog  money  to  the  ^ 
company  by  way  of  security,  collateral  or  otherwise." 

The  debentures  issued  were  subject  to  certain 
conditions,  indorsed  thereon,  of  which  the  following 
are  material: 

1.  This  debenture  is  one  of  a  series  of  debentures  of 
£20,  £50,  and  £100  each^  issued,  or  about  to  be  issued, 

(a.)  Beported  by  B.  'Braskus  Sxxtbbino,  Elsq., 
Barrister-at-Law. 
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by  tbe  ocmiiany  for  ao  aggregate  amount  of  £35,000, 
Bud  I  lie  iwd  dfclHiitiirci  ftr©  all  inteoded  to  b«  in  the 
game  form. 

tj.  The  debenturee  of  thti  leiiei  sball  rank  pari 
poBsu  aa  A  first  obarga  iipoti  the  premmes  within 
obarged  witbout  aoy  pref<t*reno8  or  priority  on©  ov*  r 
another,  aud  ftball  UDtil  the  moneji  btreby  secured 
(ball  beoome  payable  ba  a  floating  change  upon  snc^ 
premtftei,  but  m  that  tbe  ccmpany  if  not  to  ba  at 
liberty  to  Gieate  any  mortgage  or  abarge  tb^reoci  in 
priority  to  or  pari  passu  with  the  taid  debenturei, 

4*  A  r^tgiiter  of  tbe  d^bfutures  will  bo  kept  at  the 
company**  registered  tfflce  wherern  there  will  be 
enteied  the  name*,  addressei.  and  deicriptions  of  the 
rc'gistered  bolder  ft,  and  particuUra  of  tbe  deheDturea 
held  by  them  reBpecti?ely, 

0,  Tbe  registered  bolder  of  tbii  debenture  will  b  a 
regarded  ai  esduaively  entiU^d  to  the  benefit  thereof  ^ 
and  tbe  coiDpany  iball  not  be  bound  to  enter  in  the 
regiftter  notica  of  any  trust  affecting  tbif  debenture 
or  to  recognize  any  right  therein  in  any  other  pen  on 
iare  8S  herein  prodded* 

6.  Evfry  transfer  of  tHs  debenture  mutt  be  in 
writing  nnder  the  band  of  tbe  registered  holder 
hereof  or  his  legal  personal  repTeeautiitive. 

9.  The  principal  mGnejs^nd  Interest  hereby  securfrd 
will  be  paid  without  regard  to  any  equitiea  betwfen 
tire  company  and  the  oi  igiual  and  any  intermediate 
bolder  hereof^  and  the  receipt  of  the  registered 
bolder  for  fineb  principal  moneys  and  interest  shall  be 
a  good  discharge  to  the  oompany. 

This  BC'ion  was  br  ought  by  the  plaintiff  on  behalf 
of  himself  and  aU  other  debeoture- holders  for  the 
appointment  of  a  reotifer  and  managfr,  and  jadg- 
ment  wa^givc^n  on  tbe  24th  of  July,  1903^  appointing 
a  receiver  and  manager  acid  directicig  that  the  usual 
inquiries  shculd  be  m%de*  The  matter  made  hia 
certificate  on  the  14tb  of  July,  19iH,  in  the  flrtt 
ichedale  of  which  be  set  forth  a  list  of  all  the  holders 
of  mortgage  debentures  secured  by  the  tcuit  deed  of 
the  2Stb  of  February,  1696.  He  also  found  that  certain 
persons  mentioned  in  the  four  parts  of  the  second 
schedule  claimed  to  be  entitled  as  debenture-holdt  ra 
nnder  the  droumsiances  hereinafter  set  forth  and 
h  ft  it  for  the  consideration  of  the  court  to  determine 
whether  they  were  entitled  or  not  to  rank  with  tbe 
df  benture-holders  in  tbe  first  sthedule*  The  present 
tummona  was  issued  for  the  determination  of  this 
qnesiion. 

In  May,  1S99,  the  company  beiog  prfsied  for 
money,  be  r  rowed  £700  from  one  AH  an  Herbert,  and 
ia^ned  to  bim  debentures  of  the  face  T&tue  of  iU400 
oti  security.  The  company  also  bjrrowed  £l»tlOO 
from  Hobert  Aahby,  and  issued  to  bim  debentures  of 
the  face  value  of  £2,100  as  security,  and  the  arrange* 
Uient  was  that  on  repayment  by  tbe  company  from 
time  to  Hme,  Herbert  and  Ashby  reipeetively  should 
return  to  the  oompany  so  many  debentures  as  repre* 
seuttd  double  the  am^ount  of  the  sum  so  repaid. 
Besides  returning  the  debentures  in  acoordance  with 
t^e  arrangement  they  executed  forms  of  transfer  in 
blank  wiich  were  banded  back  to  the  company  with 
t'  e  debsntures. 

The  company,  rect-iving  appHeations  for  debentures 
a'ter  they  bad  obtained  the  debentures  back  from 
Herbert  and  Ashby^  iasiied  the  same  debentures  to 
the  applicants  and  received  the  full  face  value  of  the 
debentures* 

The  company  carried  the  matter  through  by  El  ling 
in  the  tracBfers  with  Ihe  names  of  the  applicants, 
tbe  number  and  diHtmctive  number  of  tbe  debentures 
proposed  to  be  issued,  *nd  on  the  f3:fCutiou  of  tbe 
trflUBfer  by  tbe  applicant  registered  the  transfers,  in- 
dorted  the  debentures  with  a  note  of  such  transfer, 
and  for  ward  fd  the  debentures  to  the  applicants. 


In  the  first  part  of  the  second  schedule  art  in- 
cluded the  debentures  issued  to  Allan  H'^rbart  and 
re- if  sued  or  transferred  prior  to  the  ^  I  it  of  Decembtr, 
1900, 

In  the  second  part  are  induded  the  debeatiHftl 
iirued  to  Robert  Aihby  and  re-issued  or  irmadrnxt^ 
piior  to  the  31  st  of  December >  1900, 

In  the  third  part  are  included  debuitnrrs  isiued  III 
Eibeit  Aehby,  aud  re-isaued  or  transferred  alter  thii 
31tt  of  December,  1900. 

In  the  fourth  part  are  induded  debentures  issuf  d  to 
E,  Ashby  to  secure  an  advance,  and  aftfr  psjinent  tff 
of  such  advance  depcsited  by  the  company  as 
secuiity  for  other  loatis  by  Allan  Herbert  and  F.  B.  1* 
Talbot  jointly,  and  alio  by  Talbot  alone*  These  six- 
teen debentures  so  deposited  are  in  the  name  of 
Robert  Ashby  and  no  traniiftfrs  of  them  have  be«n 
re§isTered  although  the  advance  by  Ashby  has  h^^n 
paid  off  and  b.'ank  form  of  transfers  aigt.td  by 
Asbby* 

Tbe  total  atncuot  of  debenturei  iisn^  by  ik% 
company  did  not  exceed  the  limit  of  £;idjOOO, 

Ashton  Cro69f  for  the  plain  tiff* 

W.  R.  Bhddon,  ft r  Messrs.  E.  k  0,  Paice,  tbe  holdira 
of  debentures  in  the  first  schedule  for  f-l^TUO,  who  hmd 
obtained  permission  to  intervene.  ^^The  debeuturaa  in 
the  four  parts  of  the  second  eebedule  are  not  an  titled 
to  rank  pari^Mtisu  witb  the  first  mortgage  debeuttirc*. 
The  issue  of  debentures  to  Herbert  was  a  good  iiioe* 
and  on  repayment  of  the  loan  he  surrendered  tlie 
debentures  to  the  company*  Tbe  debt  wai  repaid  by 
the  company  J  not  by  the  new  holder.  The  oompaqy 
waft  in  the  position  of  a  mortgagor  tutitled  to  a 
reconveyance,  but  the  company  could  not  keep  the 
security  alive  for  its  own  benefit  to  the  prejudio©  of 
other  mortgagees.  If  Miss  Bingley  pa'd  money  to 
the  couipacy  on  tbe  faith  of  getting  a  tmusfer  I  conl<t 
not  dispute  it,  but  there  vas  an  interval  of  two 
months  oet ween  the  Burrendering  of  the  debentur©  and 
the  re- issue  to  her.  If  the  company  in  fact  rededtntd 
them  the  other  debenture-holders  reoelved  the  bec^tfit* 
The  oompauy  could  not  re-issue  debentures  under  ib« 
guise  of  transferriDg  tbem,  because  that  would  be 
nUru  viTU.  There  is  practically  no  difference  b«tw«»n 
this  ease  and  In  re  Oeorgc  lioutltdfjc  (limitffi)^  miU 
p.  44,  where  it  was  held  that  on  the  tranmr  of 
debentures  to  the  company  the  debt  was  gone  *nd 
tbe  security  bad  ceaa*  d  to  exist.  The  company  coold 
by  article  47,  ai  between  the  company  and  the  slM(i«- 
holders,  borrow  further  money,  but  not  aa  agaijtti 
the  debenture-holdenp*  When  the  debenture!  tMi^ed 
as  security  were  paid  offj  transfers  were  executed, 
therefore  there  was  an  intention  of  merger*  OoDditxoti 
2  on  tbe  debenture  would  prtvent  the  new  iavoe  of  m 
debenture  paid  off.  Under  condition  6  a  deed  was  ttot 
nroessary  for  a  transferi  and  condition  9  is  not 
applicable  to  debenture -holders  ifiUr  le.  If  the  qc»»* 
pany  wished  to  borrow  it  mu^t  do  lo  on  atoocd 
debenttttes. 

He  also  dted  In  re  HtgrniU  Camd  /roniserii  Cb., 
24  W*  E.  687,  a  Cti*  D.  43* 

PtitTUn^  for  Mif 8  Bingley,  who  held  debenttifftt  m 
tbe  first,  second,  and  third  parts  of  the  ■eecii»d 
schedule,  and  Miss  Whittsker,  a  debenture*lio)dcr  in 
tbe  third  part  of  the  Fecqnd  scheddle.— In  rwpr«t  of 
one  debenture  Miss  Bingley  was  a  transferfl»p  ■■  iIm 
applied  to  the  company  for  it  before  the  company 
paid  the  money  atid  received  back  the  debentaxp. 
The  company  paid  off  Aahby  as  agent  for  Miat 
Biogley*  The  debentures  are  good  in  the  handa  qf 
the  present  holders,  who  bad  lo  notice  of  any  izTfjgtt- 
larity  in  the  dt^benturea.  By  the  oonditJona  Indoratd 
on  the  debentures,  which  constittite  a  bargain betn cmi 
the  company  and  all  the  holders  of  the  deheutttrc*^ 
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they  are  eqntr&lflnt  to  ba&rer  debenturei*  The  com- 
pmnj  was  never  the  feg  late  red  holder  nor  trAnaferee 
of  theae  debenturee;  thia  diAtinguiflhes  the  present 
case  from  In  re  George  Ho  titled ge  (Limited).  It  ii  not 
open  to  holder e  of  debentates  whioh  nre  not  impeached 
to  impugn  the  debentnres  of  Miss  Bingley  and  Miaa 
Whittaker  oo  account  of  c>n<3ittona  5  atd  0;  by  which 
they  are  to  be  deemed  to  be  exclaiwely  entitled  to 
the  bene&t  of  the  debenturea  unaffectei  by  any  equitif  a 
between  the  oompmy  and  the  original  holderi 
Herbert  and  Aibby.  The  reatriction  in  the  ar ticks  on 
the  borrowing  pow^en  of  the  company  h  only  binding 
on  the  shareholderft.  Eren  if  the  company  acited 
ulird  vira^  the  regiatered  holden  are  entitled  to  rank, 
relying  on  general  principlea* 

Muir  Mackntsie,  for  C.  Higeoek  and  Mra»  White, 
holders  of  debenturea  In  the  first  jiart  of  the  second 
eehedule,  and  for  Allan  Herbert  and  F.  E  J.  Talbot 
jointly,  and  Talbot  alotiCp  holdera  of  debentures  in 
tbe  fourth  part  of  the  leoond  achedule,  adopted 
Peterten's  argument*  In  RoiUkJgt*s  case  tbe 
debenturea  were  tranafrrred  to  the  00m pan y  and 
regitttieii  and  therefore  they  were  merged,  and  n 
iubaeqnent  iaaae  could  not  be  good ;  bat  in  tbe  preaent 
cate  tbe  company  intended  to  keep  the  debentures 
iitivei  uid  cooat^uently  there  waa  no  merger  1  Jliorrm 
V.  Cann,  [1^95]  App.  Caa»  II,  Aa  regards  Herbert  and 
Tdlbot  the  oompany  had  power  by  artielo  112  [k)  to 
deposit  debentures  aa  collateral  seourity  besidet 
issuing  them.  The  company  merely  had  poisetsion  of 
the  debenturei  returned  to  them  with  blank  tracafera, 
«nd  tbe  reeult  is  tbe  aame  as  if  the  parties  bad  gone 
direct  to  Aihby  for  a  transfer  of  the  debentures. 
The  debentures  are  good  debentures  entitled  to  rank 
pari  fiutn  in  the  flret  eerie 9, 

E.  Mammy  for  B.  Q*bh%  R  Cj3c,  and  B*  A,  Olark, 
holders  of  debenttirea  in  the  first  part  of  the  seoond 
icbedule,  and  A.  Noyce  and  Miaa  Pledger,  holders  of 
de  bent  urea  in  the  third  p%tt  of  the  second  schedule, 
Adopted  argumenta  of  Petersen  and  Muir  Mackeude* 
Tlie  €»mp&ny  nerer  took  a  transfer,  the  legal  title 
remsliiQd  outstanding,  therefore  there  coiUd  not  be  a 
merger.  Oondidous  5  and  9  come  into  operation  and 
these  are  binding  on  all  the  other  debenture- hold erp. 
There  was  no  ojndttion  aa  to  equities  in  IlouUed^v's 

QaUy^  for  the  tmitee  of  the  debenture  trust  deed* 
Kekewicq,  J. — The  question  in  this  cise  is  one  of 
some  importance  to  those  interested  in  tbe  iaaue  of 
debentures,  and  it  completely  new,  1  think  it  deair* 
able  to  state  what  fhe  whole  question  is,  beoauae 
some  part  of  the  argumenti  ad  dressed  to  me  ha^e  no 
direct  hearing  on  the  quoation  for  deoieion,  I  am  not 
deciding  any  claim  agaiuat  the  company.  All  the 
debentures  apecified  in  tbe  second  ached ule  of  the 
certificate,  parte  1^  2,  3,  and  i,  may  be  perfectly  good 
tta  against  the  company,  and  yet  on  tbe  point  I  have 
to  decide  my  decision  may  be  againat  these  deben- 
ture-holdeiB*  The  question  which  I  have  to  decide  u 
whether  they  ore  entitled  to  rank  pjri  pa^su  with 
the  debenturfs  spfciflled  in  the  first  schedule. 
There  is  no  question  here  of  an  improper  issue  of 
deheatnrea.  The  articles  of  ataoeiation  conferred  very 
Isrge  hortowing  powers  on  the  company,  and 
expressly  authorized  an  issue  of  debentures  by 
depositing  tbem  aa  atcnrity  for  money  advanced*  I 
must  take  the  master*s  certificate  aa  it  stands*  The 
certificate^  after  finding  that  there  were  seTeral 
debentures  issued  wh  ch  rank  against  the  assets  of 
the  company,  sets  out  parficulars  of  othtr  cl«ims 
which  were  for  oonveni*  nee  divided  into  four  diffcreot 
parts,  bttt  Ihey^  all  fall  under  one  head  and  there  is 
00  distinction  in  subs  tan  oe  between  the  four  different 


'  What  happened  waa  thia.  The  company  Iniiei 
debentures  for  XSo^DOO  and  from  time  to  time  paid 
off  aome  of  these  deheniuTes^  and  the  debenture- 
boldera  who  were  paid  o£F,  at  the  r^qie^t  of  tbe  00m* 
pany,  executed  blank  transfers.  At  a  later  date  as 
part  of  an  indeperdfut  transaction,  the  oompany 
borrowed  money  from  third  persona,  filled  in  tbe 
blank  transfers  with  the  nam  a  of  the  lenders,  and 
regiatered  them  as  the  new  holders  of  tbe  debeuturea 
so  tratisf erred.  Did  that  constitute  a  transfer  of  the 
original  debentures,  or  was  it  an  iasne  of  new  deh^^n- 
tures  belonging  to  a  series  different  from  the  original 
dtbentnres  ?  I  have  assumed  that  there  was  such  a 
series,  and  as  a  matter  of  fact  there  was  no  doubt 
about  it.  The  first  condition  on  the  debenture  before 
me  states  that  it  was  part  of  an  issue  of  £33,000^  and 
the  second  condition  expreaaly  aaj^a  that  debentures 
of  thia  lerlea  shall  rank  pari  pamt.  Each  holder  of 
these  debentures  is  told  tbat  aa  part  of  his  contract, 
not  only  with  the  oompany,  but  also  with  the  other 
holders,  he  is  to  have  a  debenture  which  is  to  rank 
pari  jtassu  with  all  the  other  debentures  of  this 
aeries,  but  that  no  other  debentures  are  to  be  iaaued 
other  than  thia  senea  which  shall  rank  jmri  passu. 

I  have  to  decide  whether  what  haa  been  done  in  the 
present  case  was  an  attempt  to  evade  that  condition 
and  to  make  other  debeuturea  rank  part  passH  with 
those  held  uuder  the  first  isau'*.  There  ia  no  dis- 
tinction between  the  different  classes  in  the  second 
schedule,  in  every  ca<e  the  transaction  was  the  same 
in  subgtance.  The  debt  was  paid  off  by  the  c:impaay, 
and  there  waa  a  re'lesue  for  advanoaa,  a  j  that  the  same 
piece  of  paper  was  re-issued  and  a  transfer  executed 
in  the  manner  mentioned  before,  Buckley,  J.,  h>id 
before  him  recently  He  George  Routhdge  *fc  Soiit 
{Limitefi}t  a  case,  on  tbe  facts,  quite  different  from 
this,  but  which  throwa  some  light  upon  it  There 
the  company  on  the  payment  off  of  the  deban- 
tures  took  a  tranafer  to  themaelves  and  then  re- 
issued them,  and  the  learned  judge  held  that  wm 
had,  He  said :  *'  The  result,  to  my  mind,  ii  that  the 
debt  and  the  security  were  both  gone,*'  No  doubt 
tbe  argument  of  ihoae  who  disputed  the  validity  of 
tbe  dubanturea  in  that  case  was  that  there  was  merger, 
but  I  do  not  find  that  the  learned  juJga  atated  any 
principles  or  cited  any  c^ea  on  that  brauch  of  tb«i 
law.  What  be  did  say  was  that  both  the  debt  and 
the  security  were  abaolately  gone,  and  although  the 
doctrme  of  merger  must  have  been  present  to  hia 
mind,  he  did  not  go  upon  any  technical  ground  o( 
that  kiod,  but  he  weut  on  the  substance  of  the  thing 
tliat  the  debt  was  paid  off*  This  was  shown  more 
clearly  by  the  assigment  of  the  debentures  to  the 
company  itself,  To  my  mind,  though  wo  have  not  tbe 
same  facts  here,  yet  the  principle  i«  the  same,  and  the 
same  result  muat  follow*  Every  thing  depends  on  the 
payment  off*  It  was  an  acoleration,  aa  the  debt  was 
not  due  by  the  terms  of  the  debenture,  but  the  com- 
pany could  at  any  time  buy  up  it«  debentures  and 
secure  them,  if  tbe  creditor  was  willbg,  so  as  to 
prevent  any  charge  against  the  company*  In  that 
case  the  debt  Is  gone,  and,  to  my  mind,  the  aecnrity 
is  gone  also.  Of  course,  it  was  perfectly  competent 
for  the  company  to  arrange  for  the  transfer  of  tbe 
debentures  to  any  creditors.  Tden  the  company 
became  merely  an  inter mediafy  betwceu  the  person 
who  desirtd  to  transfer  and  tbe  person  who  wished  t^ 
advance  the  money.  If  that  were  done  in  the  present 
QBBe  nothii]g  could  be  said  against  it ;  but  the  money 
waa  not  paid  at  the  time,  being  advanced  at  a  sub- 
aequent  period  as  part  of  a  distinct  traniaction,  I 
cannot  see  tbat  there  waa  any  power  in  the  company 
to  do  anything  of  the  kind  it  has  done  here.  I  do 
not  decide  an  j  thing  as  to  the  rights  of  these  debentnre- 
boldeig  against  the  company]    it  may  be  that  ai 
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agaiDBt  the  compiny  tUe  rpgiBtered  hoM^ri  ara  right* 
I  am  trying  whether  as  between  the  difft^Fent 
dt ben turt -holders  they  are  entitled  to  rank  in  the 
^at  B(;iiea.  I  think  that  when  the  dehenturee  were 
repaid  the  debt  waj  goce^  and  that  whei;  the  company 
borrowed  further  mooej,  whether  aeoured  by  depoeic- 
ii^g  ibe  debentures  aa  collateral  securitj  or  by  iaauiug 
them  iu  the  ordinary  way,  they  iesued  new  debentures. 
I  do  not  think  the  facta  m  to  the  debeiature  iasued  to 
Mifii  Bingley  alter  the  letter  of  the  7th  of  February 
8utficient  to  enable  me  to  aay  that  in  polot  of  fact 
there  waa  a  transfer  from  Aahby  to  Mtea  Bicgley. 
Therefore,  I  hold  that  the  only  persona  entitled  to 
r&nk  &A  holdeie  in  tbe  first  fieries  ol  debentures  are 
tboae  mentioned  in  the  first  achedule* 

Solioitors  for  the  plaintiff,  Wood  it-  WooUofu 

Solicitor  for  E   k  G  Paic**  ErmU  Bevir. 

8  jI  id  tors  for  Miaa  Bingley  and  Mi^a   Whtit^ker, 

Solicitors  lor  Hiacocki  lira*  White,  Allan  Herbert, 
and  Talbot,  Mi^krtU^  MaUm^  «&  Ca* 

SL>licitors  for  Qibba,  GoXj  Clark,  Noy<^j  and  Kiss 
Pledger,  Turntr  t&  Co, 

Solicitor  for  E,  Aahby,  tbe  trustee  of  the  tniat  deed, 


Chan,  Biir,       j 
Switifen  Eady,  X  J 


Aug.  a-9  ;  Nov*  2^. 


BooxniLL    Fppkh    Ubbaw    District   Coukcil    v* 

WAKEI^IELD     EintAL     DI6TEICX     CotJKOIL     AND 

OinBAfl.  (a.) 

XomI  governm^t'i  —  Cmiimd  —  Validity  —  Pecuniar ij 
pemitif—Fahlic  H&jtlih  Act,  1876  (38  Jt  3£>  VitL  c. 
a 5),  8,  174,  9nb-8edion  'X 

An  urban  authority  contracted  with  a  rural  auihGrity 
to  Bupply  the  latter  mth  tmdtr  in  hulk,  watm^  so  takm  to 
he  paid  for  quarterly*  It  was  provided  that  in  c^e  any 
Much  tjuarttrly  paymetit  was  in  arrtar  /or  one  month 
intermit  should  htcome  charyeahle  at  the  rate  of  five  per 

Htldf  that  the  contract  wvs  not  vnthin  et^ctton  174, 
siib'Srctim  2,  of  the  Public  limUk  Act,  ISTo;  hut, 
aemble,  if  H  were^  the  payment  of  interest  as  nfortmid 
would  he  sn£kient  pecuniary  penalty  to  aatU/y  the  statutf. 

Action. 

Thi«  waa  an  action  by  the  plaintiff  oonniil  agaiaat 
the  defendant!  on  an  agreement  dfitsd  the  3 1  at  ol 
JanuAry,  1895,  and  made  between  tbe  plaintiff  council 
aud  the  Wakefield  Rural  Difttriet  CounciL 

The  aaid  agreement  was  for  the  aupply  of  water  in 
bulk  by  the  plaintiff  council  to  the  Wakefitld  CounciL 

lo  thi^  action  the  plaintiff  council  claimed  aa  againat 
the  Waktitield  Cjunal  ik  declari*tion  {irder  alia)  that 
the  agrtement  of  the  31at  of  JAuuary,  1895,  waa  valid 
and  binding  on  the  Wakefield  CounciU 

The  dttleudante  cont«nd€d  that  the  said  azreement 
was  bad  under  the  Public  Health  Act,  1875,  s,  174, 
^ub>  section  2,  by  reaaon  of  the  absence  of  a  penalty 
clause,  aa  requirt d  by  that  section. 

By  a  clause  of  the  said  agreement,  after  providiog 
that  the  water  taken  waa  to  be  paid  for  by  quarterly 
paymenta,  it  waa  agreed  aa  follows:  '*  U  any  such 
payment  ahail  be  in  arrear  and  not  paid  for  the  space 
of  one  iialendar  month  from  the  day  when  the  pnr- 
obaaers  have  received  from  the  vendors  the  account 
lor  wattr  delivered  under  the  provisions  hereof,  the 

(a.)   Reported  by  H.  Woloott  Waenib^  Eaq.^ 
Barrister-at  -La  w. 


pnrchaaera  thall  pay  iiitereit  to  the  vendors  af  cer  the 
rate  of  5  per  oenti  per  annum  from  the  said  quarterly 
day  until  payment,  bat  this  proviiion  shaU  mot  bi 
construed  iu  any  way  to  restrict  the  right  of  tho 
vendors  to  require  immediate  payment  thereof  after 
the  expiration  of  such  month." 

Tbe  plainti^  council  maintained  that  the  ftbove 
proviiiona  as  to  the  payment  of  interest  amounted  to 
a  pecuLiary  p€nilty  within  the  meaning  ol  sectkm 
174 J  Bub-section  2,  of  the  Publia  Health  Act*  187^t 
an  i  that  coosf  quently  the  agreement  of  the  Slit  cf 
January,  1895,  was  good> 

Eve,  K.C,  and  Clayionj  lor  the  plain tiflf  ooimciL — 
The  proviaioua  of  aecticn  174  of  t'se  Public  Health 
Act,  1875,  only  apply  to  contracts  which  are  necii- 
aary  to  cany  thut  Act  into  t-xecution:  AUornijf' 
aenend  V,  Giuktil,  31  W,  E,  135,  22  Ck  D*  537. 
This  contract  is  not  such  a  one.  Bat  even  if  it  be,  aa 
regards  the  part  of  the  contract  relating  to  the  pay- 
ment of  money  there  is  a  penalty — viz.,  interest  wbieh 
beoomea  payable  if  such  money  i  ate  tiot  paid 
punctually. 

Michlemt  ^*C*,  Parker,  aad  ToM^min,  for  tfafl 
defendant0*^The  agreement  is  bad  and  is  not  fatod* 
ing  on  the  defendants*  There  is  no  penal t;y  m 
required  by  section  174  of  the  Public  Health  Act, 
1875,  That  section  is  for  the  protection  of  an  urban 
authority  and  the  ratepayers,  and  unless  stach  a 
contract  aa  the  present  one  complies  with  its  provi- 
sions, it  cannot  m  enforced. 

Eve  J  K.Cj  replied, 

BwiNFEir  Eady,  J*,  in  giving  judgment^  said  :  The 
plain  tilfa  in  tbia  action  aeek  a  declaration  that  the 
agreement  of  the  31st  of  January,  1895,  is  vaHd  and 
binding,  and  th^-y  claim  to  recover  the  balance  of 
certain  moneys  thereunder.  The  Wakefield  Coandl 
deny  that  the  agreement  ia  valid  on  the  groujid  thai 
the  agreement  does  not  ape  oily  any  pecuniary  p^ialty 
pursuant  to  section  174,  aub -section  2,  of  the  PubHc 
Health  Act,  1875,  [His  lordship  after  dealing  with 
certain  questiona  raised  by  the  action,  and  not  material 
far  the  purposes  of  this  report,  continued  as  follows :] 

1  now  come  to  the  objection  taken  by  the  defendants 
to  the  validity  ol  the  agreement  of  1895  on  the  ground 
of  the  absence  of  any  pecuniary  penalty  as  provided  for 
in  section  174,  sub-section  2,  of  the  said  Aet.  Aasujning 
that  this  aub -a*  c*  ion  is  obli|{atory»  and  uot  met^j 
directory  {vide  youngv.  Mayor  of  Lmmij^yttm,  St  Wl  b1 
025, 8  A,  C.  517,  and  Sritieh  Insulated  Wir^  Co.  (LimMtedi 
V,  Prescoi  Crhan  District  Council,  44  W.  E.  234,  riS9oj 

2  Q,  B,  463),  it  applies  only  to  contracts  made  bj  m 
urbsn  authority,  and  therefore  it  baa  to  bs  eonatderad 
how  the  plaintiff!!,  who  are  an  urban  authority p  mre 
affected  by  it.  The  provisions  of  section  174  ar«  for 
the  protection  of  an  urban  authority  and  of  the  rftta- 
payers  of  their  district.  The  peualty  in  sub-aeotioQ  2 
is  a  penalty  to  be  mtde  payable  to,  and  in  no  case  by. 
the  urban  authoritft  in  case  the  terms  of  the  oomtract 
are  not  duly  performed— that  is,  not  duly  perfonnei 
by  the  other  party.  The  ''price  to  be  paid'*  ia  a 
price  to  be  paid  by  the  urban  authority  lor  the  work, 
materials,  matter s«  or  things  to  be  lumished,  had,  or 
done  to  or  for  the  urban  authority*  Accordingly  thk 
aub-secticn  can,  from  the  nature  and  terms  ol  it,  osily 
apply  to  cases  where  work,  materials,  matter*,  or 
things  are  to  be  lumishedj  had,  or  done  to  or  lor  an 
urban  authority,  lor  a  price  in  money  to  be  paid  by 
the  urban  authority.  In  such  cases  the  contract  is  to 
specify  the  time  within  which  the  conkact  ti  to  be 
performed,  and  shall  specify  some  pecuniary  poudty* 
Tbe  provisions  of  sub-s*^otiona  3  and  4  ol  seotkai  174 
also  show  that  the  section  refers  only  toooittrMla 
where  the  money  is  to  be  paid  by  the  urban  atUJi  rllj. 
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High  C!ourt. 


and  do  not  ifiduie  oases  where  the  contraot  is  to  be 
oarritd  out  by  the  urban  authority,  and  the  cooBidera- 
tion  to  be  paid  to  it. 

In  the  present  case  it  is  the  urban  authority,  the 
plaintifEs,  who  are  to  supply  water  to  another  person 
for  a  price  in  money  to  be  paid  to  the  urban  authority. 
Is  the  urban  authority  to  stipulate  that  if  they  do  not 
carry  out  the  terms  of  the  contraot— that  is,  if  they  do 
not  supply  the  water — they  sbaU  themselves  pay  a 
penalty  ?  This  is  absurd.  Are  they,  then,  to 
stipulate  that  if  the  purchasers  do  not  pay  the  price 
in  money  they  shall  pay  some  pecuniary  penalty? 
Obviously  not,  for  the  penalty  is  to  be  paid  in  case 
the  contract  is  not  duly  pez  formed  within  the 
stipulated  time,  and  not  if  the  price  is  not  paid. 
Here  the  urban  authority  has,  in  fact,  stipulated  that 
if  the  price  is  not  punctually  paid  interest  thereon  at 
6  per  cent,  shall  be  paid,  and  it  might  be  contended 
that  this  is  sufficient  penalty  within  the  meaning  of 
the  statute.  Bat  the  real  answer  to  the  argument  is 
that  the  preeent  contract  for  the  supply  of  water  by 
an  urban  to  a  rural  authority  is  not  within  the  section 
ataU. 

The  plaintiff)!  therefore,  in  my  opinion,  are  entitled 
to  succeed  and  to  obtain  judgment  for  the  amount 
claimed. 

Solicitors  for  the  plaintiffs,  Jaques  <£:  Co  ; 

Solicitors  for  the  defendants,  Blundell,  Gordon,  & 
Co.,  for  H.  Beaumont,  Wakefield. 


Chan.  Div. 
Warrington 


Nov.  16. 


In  re  CttAYTOR. 
Chaytor  v.  Horn,  (a.) 


Will — Tenant  for  life  and  remainderman — Postpone- 
ment of  converaion^^Unauthorized  securities — Enjoys 
menJt  in  specie* 

A  testator  devised  and  bequeathed  his  residuary  real 
and  personal  estate  to  trustees  upon  trust  to  sell  and  cow 
vert,  with  power  to  postpone  conversion  at  their  dis- 
cretion, and  to  retain  any  investments  subsisting  at  his 
death,  whether  authorized  by  his  will  or  not,  and  to 
invest  the  proceeds  and  hold  the  investments  upon  trust  to 
pay  the  income  thereof  to -hie  wife  for  life.  The  trustees 
proposed  to  sell  certain  shares  in  a  coal  mining  company, 
as  being  of  a  speculative,  though  not  of  a  wasting, 
eharader.  Pending  sale  they  refused  to  pay  the  widow 
the  full  dividends  on  these  shares. 

Held,  there  is  no  difference  for  this  purpose  between 
unauthorized  securities  of  a  waiting  and  unauthorized 
gecurities  not  of  a  wasting  cliaracier ;  and  that  the  widow 
was  only  entitled  to  interest  at  3  per  cent,  on  the  value  of 
the  shares  in  question  at  the  testator^s  death, 

Bulkeley  v.  Stephens,  3  New  Bep,  105,  12  W.  B. 
Dig,  3,  not  followed. 

Summons. 

The  testator  devised  and  bequeathed  all  his  real  and 
personal  estate  not  by  his  win  otherwise  disposed  of 
to  trustees  upon  trust  to  sell  and  convert  the  same, 
with  power  to  postpone  conversion  at  their  discre- 
tion, and  to  retain  any  investments  subsisting  at  his 
deatii,  whether  authorized  by  his  will  or  not,  and  at 
their  discretion  to  invest  the  residae  (after  payment  of 
debts  and  legacies),  and  to  stand  possessed  of  the 
residuary  trust  moneys  and  the  investments  for  the 
time  being  representing  the  same  in  trust  to  pay  the 
inoome  thereof  to  his  wife  for  l<fe. 

The   testator   died   possessed  of    preference   and 

(a.)   Reported  by  Prroy  H.  Winfirld,    Esq., 
•  Barrister-at-Law. 


ordinary  shares  in  a  coal  mining  company.  The 
trustees  sold  some  of  these  on  the  ground  that  they 
were  of  a  speculative,  though  not  of  a  wasting, 
character.  They  decided  to  s-U  more  when  oppor- 
tunity arose,  and  refusal  to  p»y  the  widow  the  full 
dividends  on  these  retained  shares. 

The  widow  took  out  a  summons  in  which  she 
claimed  the  full  dividends. 

Carson,  K.C,  and  Waggett,  for  the  plaintiff. 

Bowden,  K,C,,  and  Christopher  James,  tor  the 
remaindermen. 

Sheldon,  for  the  trustees. 

Warrington,  J.— The  only  question  I  have  it 
decide  is  whether  the  tenant  for  life  in  this  case  is 
entitled  in  specie  to  the  income  of  certain  unauthorized 
securities,  which  the  trustees  are  retaining  at  present 
until  an  opportunity  of  conversion  arises,  or  whether 
under  the  trusts  of  the  will  she  is  only  entitled  to 
inttrest  at  a  certain  rate  on  the  value  of  those 
securities. 

I  will  get  rid  of  one  point  at  once.  It  is  conceded 
that  the  preference  shares  come  within  the  definition 
"preferred  stock  of  any  .  •  .  public  company  "  in 
clause  11  of  the  will.  Therefore,  they  are  authorized 
securities,  and  it  is  well  settled  that  the  interest  on 
them  is  payable  to  the  tenant  for  life. 

As  regards  the  unauthorized  securities,  there  is  no 
express  gift  of  the  income  of  the  funds  or  items  of 
property  forming  part  of  the  testator's  estate  during 
postponement  of  conversion,  but  I  am  invited  to  find 
such  a  gift  hj  construction.  What  is  the  general 
principle  applicable  to  such  a  case  as  this,  where 
there  is  an  express  trust  for  conversion,  and  a  power 
to  retain  securitif  s  of  every  kind,  authorized  and  un- 
authorized, and  there  is  no  express  gift  of  the  income 
pendinff  oonversion  P  It  is  that  the  tenant  for  life  is 
entitled  to  the  income  of  authorized  securities,  but 
not  to  that  of  unauthorized  securities,  but  only  to 
interest  at  3  per  cent,  on  their  value  at  the  testator's 
death.  That  was  the  rule  adopted  in  In  re  Thomas, 
40  W.  B.  76,  [1891]  3  Ch.  482.     The  rule  is  ex- 

Stressed  to  the  same  effect  in  Theobald  on  Wills 
5th  ed.).  pp.  480-48 J,  and  in  In  re  Woods.  [1904] 
2  Ch.  4,  52  W.  B.  Di^.  198,  it  is  asmmed  to  be 
the  role.  The  only  point  in  which  the  last  case 
is  distinguishable  from  the  present  one  is  that  in 
In  re  Troods  the  securities  were  wasting  securities. 
Is  there  anything  to  take  this  case  out  of  the 
general  lule  P  Far  from  that,  the  words  of  this  wiQ 
are  adverse  to  the  contention  of  the  tenant  for  life. 
The  trustees  are  to  sdl  and  convert  the  real  and 
personal  estate.  They  may  retain  any  investments 
subsisting  at  the  testator  s  death  as  long  as  they 
think  proper.  The  only  trusts  in  favour  of 
beneficiaries  are  trusts  of  the  '^residuary  trust 
funds,"  which  are  defined  as  the  "residuary  truit 
moneys  *' — that  is,  the  proceeds  of  oonversion — "  and 
the  investments  for  the  time  being  representing  the 
same'' — that  is,  representing  the  proceeds  of  con- 
version. I  take  that  to  mean  that  the  tenant  for  life 
is  entitled  to  the  income  of  the  trust  moneys — that  is, 
to  the  proceeds  of  conversion  and  the  income  of  the 
investments  made  with  those  moneys  (of  course,  in- 
cluding in  that  any  authorized  prc^erty  which  is 
retained,  for  that  is  the  same  as  if  the  trustees  had 
sold  them  and  re-iovested  the  proceeds  of  sale  in  the 
same  securities),  but  not  the  income  of  investments, 
which  do  not  represent  trust  property  all,  but  are 
items  of  property  retained  by  the  trustees  until  they 
could  realize  tJiem.  In  order  that  the  tenant  for  life 
should  cot  lose  inoome  altogether,  the  court  steps  in 
and  says  the  value  of  these  mvestments  shall  be  taken 
as  the  proceeds  of  sale,  if  they  had  been  sold  at  the 
testator's  death. 
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Then  T  am  ftiked  if  I  oamiot  fiod  &q  expreu  gift^ 
to  find  811  implidd  gift  of  tLU  income  totbe  tenant  for 
life,  Thi&t  argujiieut  will  not  do.  But  whether  I 
Bad  a  gift  or  not,  it  is  argued  that  tlse  mle  to  h% 
applied  distiDgauhea  between  unauthorised  iecuritiei 
of  &  waaiing  nature  and  those  whicti  are  not  waiting. 
Many  c&ses  ha?e  b«en  oited»  but  noue  support  ttie 
diiiiuction  exo€pt  Bulkdiy  t*  StephtrUf  3  New  Rep 
105,  1*2  W,  E,  Dig.  3. 

In  hU  the  other  cases ^  in  one  foriEi  or  anotheri  what 
wai  given  was  the  iiicauie  of  the  estate,  and  not,  as 
here,  the  income  of  the  Tesiduirf  ttnit  funds*  It 
ftemi  that  the  diatinctfon  w  that  the  queitton  in 
those  caaea  w&«  whethf^r  the  dootrioe  of  Hoioc  y*  Bart  of 
Darimotdhf  7  Vc s.  137^  ought  to  be  applied,  Bulkdtt/ 
T*  Stepht.n3,  if  pfoperly  repoFt«d|  would  seem  to 
depart  from  the  principle  covering  thd  point.  The 
oaae  is  not  aatiefactoriij  reporttd*  The  will  is  not  set 
out  at  length,  andp  accotdiug  to  the  facta,  the  precise 
queation  was  not  raised.  The  queation  was  only  aa 
to  p«rt  of  the  income  and  for  the  first  year  after  the 
tea  T  at  or 'a  dtath.  The  case  is  not  m^ntionid  in  any  of 
the  lext-booka,  except  Beton  on  Decrees  (Oh  ed,), 
p.  1 686.  It  is  not  cited  in  any  of  tilie  recent  authori^ 
lies  ;  certainly  not  in  In  re  Thomai,  40  W,  R.  75, 
[1801]  3  Ch.  482.  It  waa  decided  before  Brown  v, 
Odhtiy,  L.  R.  2  Ch.  751,  15  W,  R.  Dig.  lOo,  but  waa 
not  referred  to  in  that  oase. 

It  seema  to  me,  therefore,  that  I  am  not  bound  1o 
treat  it  aa  a  bindmg  authority.  It  ia  not,  condst^nt  with 
the  reanlt  of  the  other  aathoritiea  which  is  stated  in 
Tlieobald  on  Wills  (5th  ed*),  p*  480,  aod^  in  my  view, 
oorrcctiy  stated.  He  says :  *^  Where  a  residue  in  given 
up  an  trust  for  sale  and  investment,  and  the  income  ia 
tben  given  to  a  tenant  for  life,  the  tenant  for  life  ia, 
in  the  abience  of  pn  per  directions ,  only  ou titled  to 
Hnch  income  as  the  eatate  would  produce  when  con- 
verted and  invested  in  aocordance  with  the  directions 
of  th^  will"  ;  and,  at  p.  481  :  "  Power  conferred  upon 
trustees  to  jostpone  a  sale,  or  to  retain  securitiea  un- 
converted will  not  alter  the  rights  of  tenant  for  life 
and  remainderman."  Bulkdey  v,  Stephefis  does  not 
appear  to  be  coniist'^nt  with  that  atatem^nti  The 
queation  I  have  to  determine  is  one  of  conatruction, 
but  I  decline  to  follow  it. 

It  is  settled  by  In  re  Woods  that  the  widow  muBt 
have  interest  at  3  per  oent,  out  of  the  actual  iooome 
lecaived  in  respect  of  theie  unauthorized  securities 
calculated  according  to  their  Talue  at  the  testator 'a 
death. 

The  rest  of  the  dividenda  will  have  to  be  invested 
aa  capital,  and  she  wiU  have  the  incf?me  of  thoae 
ii-vestmenta  aa  well  as  the  actual  dividends  on  the 
preference  shares, 

Solicttora.  Ihmpa%,  BUchofj  Dodgmit  CoTXt  dt  Bomuai ; 


K,  B,  Div,  ) 

(Lord  AlveritoDe,  L.C.J,,  and  f  May  13,  1904, 

Wills  and  Kennedy,  JJ.)       J 

Rex  v.  Eecordee  of  Bath,  (a.) 
Lktming  Law^  Order  h^  justicu  dtnctttif^  alt^fdhnM  in 
2icen9rd  premUu^ Appeal  to  rt^ordtr—Ahhomt  Ad, 
1828  (9  Geo.  4,  c,  61),  r,  ^l^-Liuming  Aa,    1902 
(2  Ed.  7,  c,  28),  i,  11  (4), 

Oil  on  appttcation  by  the  otoner  and  Kc^nMee  of  a 
/"lUif-lkejismi  hmiM,  /or  the  renttml  of  ht§  Ikenee,  tht 
Iktmiftg  jusikn  granted  a  renewal,  hut  mudt  im  order 

{a^)  Reported  by  B,  G.  Stillwell,  Esq,,  Barriater- 
at- Law, 


tin*hr  siciion  11,  i«&-*ediOrt  4,  of  the  LieenMing  Adt, 
16tl2,  dir^^dipg  certain  alter aiioii&  on  tfie  premises. 

Held  {by  L  rd  Alveratone,  L,C,J,,  and  Willa,  J,, 
Kennedy,  J,,  dissenting),  that  an  upi^eal  against  ittth 
order  may  he  made  to  the  recordtr  of  the  crty  in  which 
the  Ikensed  premises  are  situattid* 

Rule  nisi  for  a  mandamus *r 

In  this  caae  a  tnle  nisi  calling  upon  the  Recorder  of 
Bath  to  show  oause  wby  a  writ  of  mandamtis  should 
not  iaiue  commanding  him  to  hear  and  determine  the 
appeal  of  the  applicant,  0,  3,  McOoombe,  agaim^t  an 
ord^T  of  the  licenttrg  justices  for  the  city  cf  Bath. 

McGoombe  waa  the  owner  and  licenaee  cf  a  fti^y 
liceDsed  public-house  in  the  city  of  Bath,  and  on  the 
4tb  cf  February,  1004,  be  applied  to  the  justices  at 
the  annual  licensing  eeaiiona  for  the  city  lor  thii 
renewal  o!  hia  licence. 

The  juaticea  required  him  to  produoe  a  plan  of  the 
premiaea  under  section  11,  iub- section  4,  of  the 
Liceuaing  Act«  1 002,  and  adjourned  the  appli option 
to  the  20th  of  February,  on  which  date  they  granted 
the  renewal  of  the  lic^uce>  but  made  a  separate  order 
that  a  door  at  the  back  of  the  premiaea  should  be 
closed »  and  that  the  doorway  and  paaiage  leading 
therefrom  in  Ibe  direction  of  the  bir  should  not  be 
naed  hy  customers. 

MeCoombe  appealed  against  this  order  to  the 
quarter  seaaions  for  th^  city  of  Bath,  but  the  recordec 
refused  to  hear  it  on  the  ground  that  he  had  no 
juriadiction,  as  an  appeal  from  licensing  jutticealay 
only  to  the  quarter  aesaions  of  the  county.  McCoombe 
thereupon  applied  for  and  ohtatoed  the  above  rule 
mar. 

Section  U  (4)  of  the  Licensing  Act,  1M2,  provides: 
*"  On  any  appJia^tim  for  the  renewal  of  a  licenoe  for 
the  a  ale  by  retail  of  intoxicitiog  liquora  to  be  con- 
aumed  on  ihe  premises,  the  U censing  juaticea  may 
require  a  plan  of  the  premiiea  to  be  produced  befon 
them  and  to  be  deposited  with  their  derk,  and,,  on 
renewing  any  such  licence  they  may  by  order  direct 
thst,  within  a  time  £i:ed  hy  the  order,  such  atteratlont 
as  they  think  reasonably  necessary  to  aecure  the  propM- 
conduct  of  the  business  shall  be  made  in  that  piit  of 
the  business  premises  where  intoxicating  liquor  is  sold 
or  consumed,  but  any  such  order  shall  be  subject  to 
an  appeal  to  a  ooutt  of  quarter  aeaaicnf,  aa  provided 
by  the  Alehouse  Act,  WIB.  »  •  .  If  the  Uoensed 
person  makes  default  in  c;>mplyiog  with  any  auch 
order,  he  shall,  on  summary  oonvicUoa,  be  Uable  to  a 
fine  not  ixceeding  twenty  shillings  for  every  day 
during  which  the  default  oontinnea/'  By  section  ST 
of  the  Alehouse  Act,  1828:  **  Any  person  who  shall 
think  himself  aggrieved  hy  any  act  of  any  joitioe 
done  in  or  concerning  the  execution  of  this  Act  may 
appeal  against  snch  act  to  the  next  general  or  qtaartar 
Besaioaa  of  the  peace  h olden  for  the  county  or  place 
wherein  the  cause  of  anch  complaint  ahall  have 
ariafn.    ,    .    .^' 

J,  A*  Simon  showed  eanae  on  behalf  of  the  rtoordar. 
^An  appeal  against  an  order  made  under  section 
11,  snb-aection  4,  of  the  Licensbg  Act,  1002,  does  nut 
lie  to  the  recorder,  but  only  to  the  quarttr  aesficHii  of 
the  county*  Section  27  of  the  Alehouse  Act,  18% 
gives  a  right  of  appeal  to  any  person  aggrieved  nndar 
that  Act  to  quarter  sesatons.  Section  105  of  tbt 
Municipal  Corporations  Act,  1855  {5  &  6  WilL  4,  c.  76), 
provided  that  the  recorder  should  not  have  power  to 
grant  any  licence  to  any  person  to  itll  escataUa 
liquors  hy  retail :  see  Beg,  v*  Dmne,  2  Q.  B.  50,  and 
Meg.  V,  Cockhurn,  4  1,  &  B,  265,  The  proviaioaa  ©f 
that  section  are  re-enacted  in  section  I6d  of  tha 
Municipal  Corporaticna  Act,  1882  (45  &  46  Viot  ^ 
GO).  By  section  34,  anb-seolion  1,  of  tKa  lioemliif 
Act,  1902,  aU  the  licensing  Acta  from  ISSS  to  1901 
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Are  tD  b#  eonstmed  at  on©  Act.  Since  the  Liceusmg 
Act  of  1872  {35  &  36  Vtct.  c.  94),  ieetion  15  of  which 
Fttpealed  sectioD  27  of  th^  Act  o!  1828»  except  as  to 
tii6  reiie^ttl  or  transfer  of  licaaces,  appealifrom  Itcam- 
iog  jastioes  have  not  Uia  to  the  recocdar;  itcanaot 
have  been  intended  by  iaction  11,  *ub-«eotion  4,  t3 
renew  tha  right  of  appsal  in  mah  e^ieg  to  the 
recorder. 

He  referred  to  Bashell  t.  Hammond,  52  W.  E.  453. 
[1904]  2  K,  B,  563, 

Foote,  K,C,  {Doufjlai  Metcalfe  m.\h  him),  in  support 
of  the  role, — An  appeal  aj^amtt  an  ordep  ander  a  actio  a 
11,  anb-seoHon  4.  of  the  Act  of  1902,  for  aUerationi 
is  Uoensed  premtsea,  liei  to  the  recorder.  That  aab- 
aection  givet  the  licmBing  juaticaa  power  to  m^k^  an 
Ofder  as  to  structural  ftlt*i  ration  9,  non-ooinpliaime 
with  which  order  is  puniihable  on  in  mm  try  co  avia- 
tion with  certain  p'naUies^  and  against  su'sh  order 
appeal  lies  to  the  recorder.  The  order  it  a  substan- 
tive one,  and  not  merely  a  condition  of  the  renewal 
of  the  licence,  Th«i  words  *'  on  renewiEig  aiy  an  oh 
licence/'  in  suVaactioa  4,  merely  paint  to  the  time 
and  oecaiion  on  which  an  order  for  struatuf «1  altera- 
tions may  be  made.  Bmhdl  t.  Ilitmmond  h%s  no 
bearJDg  on  the  present  case. 

Keknzby,  J.— In  thia  caio  I  regret  that  I  h*ve  the 

miafortone  to  differ  from  the  concTusion  at  whieh  my 

lord  and  my  brother  Wills  have  arrived i  and  ao  I  will 

ihortly  state  the  reasons  why  I  am  nnible  to   take 

the  same  view  of  the  question  that  hat  been  nrged 

befc^e  lis  by  oouneel  in  support  of  the  role.     Smoe 

the  psseing  of  the  Municipal  Ooroorations  Act,  1882, 

recorders  have  not  had  to  deal  with  any  queitioos  of 

diKsretiQn  which  involve  the  granting  or  withholding 

of  a  lioence*    It  was  considered  by  the  L^gisktare  that 

it  was  expedient  that  recorders  should  not  have  that 

power^  and  in  fact  all  such  appeals  with  regard  to 

matters  of  administration  and  discretion  have  befn 

■entto  the  jasticflB  of  the  county  aaBem bled  in  quarter 

sessions.     It  is  true  that  the  recorder  mtght  still  h*ve 

to  deal  with  caies  which  afFdcted  perso'js  who  use  or 

keep  licensed  premises  with  regard  to  breaches  of  the 

law;    but  the  matter  with  which  we  are  mw  con- 

cerood  is  not  an  appeal  with  r^eird  to  a  breach  of 

the  law,  but  is^  in  sifect,  an  appeal  with  regard  to  a 

^ant  or  renewal  of  a  licence  and  cothing  else.     It 

has  been  pointed  out  that  the  grant  of  ti  certiftcate 

for  a  lioence  and  the  making  of  the  order  for  closing 

the  dojr  in  question  are  two  dist  net  and  separate 

orders,  but  lean  see  nothing  in  section  U,  aub -section 

4,  of  the  Licensing  Act,  leoi,  which  can  prevent  the 

Ucentiog  jiiaticQs  from  granting  a  renewal  of  a  licence 

eml>odyiug  in  the  order  of  renewal  an  order  for  certain 

alterations  to  be  made  on  the  premiaes,  Iq  such  acaei 

I  do  not  hesitate  to  say  tbat  an  appsal  would  lie 

to  oonnty  quarter  sesiions  an  I  not  to  the  recorder. 

The  maldng  of  an  order  under  this  section  is  in  the 

iiitore  of  an  adroiniitrative  act  done  by  licensing 

jnsttces.     I  do  not  think  I  am  entitled  to  reverse, 

cmleaa  the  section  is  clear  upon  the  point,  a  practice 

that  has  been  aated  upon  for  m  ire  than  sixty  yeara. 

a 'id  to  say  that  for  the  first  time  ou  a  pure  queetion  of 

administration   ao   appeal  will   lie  to  the  recorder, 

namely  a  queetion  as  to  that  which  the  lioenaiug 

jtastioes  might  think  fit  to  order  and  to  be  done  on  au 

apjplioation  for  the  renewal  of  a  licence*      I  do   not 

think  it  can  depend  upon  the  circumstanoi  that  the 

justice  a  in  such  cases  mak^  two  orders  instead  of  one. 

It  is  trus  that  thia  is  not  an  order  made  aa  a  conditio d 

of  granting  a  licence,  but  it  is  in  eff^t  the  granting 

of  a  licraoe  upon  terms^  and  if  the  justices  found  that 

their  order  was  not  carried  out  they  would  doubtless 

f€fase  to  renew  thelioinoe  the  following  ye*r.    When 

there  has  hmu  4  long-establiahed  practice  thit  an  ^ 
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appeal  against  an  administrciUve  order  should  n^t  lie 
to  the  recorder,  and  this  anb-aection  does  n  it  oompel  it, 
it  aesms  to  ma  that  the  argnmant  of  couniel  showtog 
cause  in  this  case  ought  to  succeed^  and  I  have  there- 
fore coma  to  the  ooncln  lion  tha^i  this  rule  ought  not  to 
be  made  absolute. 

WiLLS^  J, — I  regret  that  in  thia  case  I  am  unable 
t^    cone    to   the   same    conclusion   ai    my  btoiher 
Kennedy^    I  think  that  the  words  ^'on  any  applica- 
tion fi>r  the  renewal"  ia   the  LiQeniiug  A^t,   1902 ^ 
s.  11  (4),  merely  indicate  the  occasion  on  which  the 
joatices  miy  make  an  order  such  as  the  one  in  this 
cas^«    It  se^ma  to  me  th^t  the  justices^  cerdficate  for 
a  licence,  which  is  the  preliminary  thing,  h%s  never 
been  treated  or  described  as  an  "order,"  and  it  ia  a 
mistake  to  think  that  the  two  thiuga  m%y  be  treated 
aa  one.    The  questaon  does  not  admit  of  very  mnch 
argument,     I  have  felt  thu  force  of  much  of  what  has 
been  aaid  by  my  brother  Kennedy,  but  I  cannot  help 
thinktJii;  hia  argumint  hat  been  addreaied  rathsr  to 
th<i  policy  of  the  Uw  than  the  language  of  the  section. 
At  the  time  of  the  passing  of  the  Act  of  1902  it  was 
a  oommoQ  thing  for  justices  to  grant  a  licence  on  an 
nodertakiog  which  they  h*d  no   right  to  ask  for,  but 
the  procedure  was  effecliva  a',  unless  the  undertaking 
was  oirried  out,   they  conld    refuse    to    renew  the 
licenee  the  folio wiog  year*    dcih-a^ction  4  of  a^ctiou 
11  of  the  Licensins;  Aot,   1902|  has   substituted   for 
that,  a  power  to  the  justices  to  make  an  order  when 
they  granted  a  renewal  and  to  impose  a  penalty  for 
disobedience  to  auch  order,     I  think  this  legislation 
eupera^ei    the  prohibition  in    section    105    of    the 
Municipal  Corporations  Act,  18^2,     I  think  the  order 
is  quite  distinct  from  the  renewal  of  the  licsnce,  and 
that  the  LdglsUture  has  really  said  thit  the  appeal 
from  the  order  should  lie  to  the  recorder.     Tela  is  not 
autse  in  which  item  be  said  that  sieves 4  on  appeal 
would  in  effect  confer  a  juria diction  on  the  recorder  to 
grant,  renew,  or  transfer  a  licence  sinco  the  licence 
and  the  order  are  distinct  from  one  another.     If  the 
order  was  not  complied  with  the  lioeace  ia  not  ipso 
facto  revoked,  and  if  a  sale  under  such  circumstances 
took  place  it  cannot  bs  conteaded  it  was  a  sale  on 
nnlice used  premises.     In  my  opinion  this  rule  should 
be  made  absolute. 

Lird  ALT£EsTO?fB,  Ij.CJ.^I  also  regret  to  differ 
from  my  brother  Kounedy,  If  I  thought  th*t  section 
1 1  (4)  of  the  Licensing  Act,  1902,  provided  for  the 
rene  waX  of  a  licence  on  terms  or  c^nditiona  I  should 
have  concurred  in  t^ie  judgment  of  my  brother 
K'lnnedy,  On  looking  at  the  previous  aeotion  I  think 
the  words  "on  any  application  for  the  renewal  of  a 
licence "  are  merely  an  indication  of  the  time  and 
occasion  of  miking  the  order,  aod  do  not  make  the 
order  a  condition  of  the  renewal  of  the  licence.  It  ia 
agreed,  I  think,  that  the  liaensiog  justices  had  Erst 
issued  the  cerl  ideate  for  the  lioeuce,  and  if  that  is  so, 
I  think  it  ia  impossible  to  contend  that  by  iubte- 
qnently  making  the  order  the  licence  was  granted 
conditionally.  8  ction  27  of  the  Alehouse  Ac:,  1828, 
gives  an  app'^&l  to  quarter  sessions  anart  from  the 
recorder..  Ttie  prohibition  of  an  appeal  going  t^  the 
recorder  extend-*  only  to  matters  involving  the  grant 
or  renewal  of  a  licence.  The  order  in  this  c^se  la  to 
be  appealed  against  as  if  it  were  an  order  referred  to 
by  section  27  of  the  ilehouie  Act,  1328,  and  o^n 
therefore  go  to  quarter  seisions  or  the  r€ carder.  In 
my  opinion  section  U  (4)  of  the  Licennng  Act,  1902, 
contemplate*  an  order  and  not  a  renewal  of  a  licince* 
If  what  is  done  under  the  section  is  a  renewal  of  a 
licence  on  a  condition,  X  agree  that  in  tbat  case  the 
appeal  would  be  againit  a  renewal  of  ft  iio  joce,  and 
should  go  to  quarter  sessions. 

I  think  the  Legislature  haa  taken  it  out  o!  the  cate- 
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gory  of  a  renewal,  and  has  ia  terms  created  the  power 
to  make  an  order  with  panalties  for  disobedience  to 
it^  and  the  appeal  against  sach  order  may  be  to  the 
recorder. 
I  think,  therefore,  this  rnle  mast  be  made  absolute. 

Rule  aUoltUe. 

S:>licitor8  for  the  applicant,   Woodcock,  Eyland,  db 
Parker,  for  J.  Wall,  Bath. 

Solicitors  for  the  respondent,  Orihble,  Oddie,  Sinclair, 
&  Johmon,  for  E.  N.  Fuller,  Bath. 


(Ch*.SeU:'j.)!  April  18. 19.  1904. 

Smith  {Appellant)  v.  Daunet  {Respondent),  (a.) 

Inland  Revenue — Inhabited  house  duty — Dwelling -house 
— Occupation — Furnished  house  not  lived  in  during 
year  of  assessment^House  Tax  Act,  1851  (14  <fe  15 
VicL  c  36),  s.  1. 

Where  the  oumer  of  a  dwelling -house  keeps  it  furnished 
and  ready  for  habitation  as  a  dweHing-hduse  he  is 
chargeable  to  inhabited  houH  duty  in  respect  thereof  under 
section  1  of  the  House  Tax  Act,  1851,  notwithstanding 
the  fact  that  during  the  year  of  assessment  no  person  has 
aduaUy  livedo  dwelt,  or  slept  in  such  house. 

Case  stated  by  Commissioners  for  the  General  Pur- 
poses of  ths  Income  Tax  and  for  executing  the  Acts 
relating  to  inhabited  house  duties  for  the  division  of 
the  Isle  of  Wight. 

The  respondent  appealed  against  an  assessment  to 
inhabited  home  duty  made  on  the  sum  of  £100  at  9d. 
in  the  £  for  the  year  ended  the  5th  of  April,  1901, 
upon  the  annual  value  of  a  certain  dwelling-house 
belonging  to  him,  situated  at  Luscombe  -  road, 
ShanUin,  in  the  Isle  of  Wight. 

It  was  admitted  by  the  appellant  on  behalf  of  the 
Crown  that  the  dwelling-house  in  question  for  the 
entire  year  ended  the  5th  of  April,  1901,  although 
furnished,  had  not  been  used  lor  the  purposes  of 
residence,  and  that  no  one  had  dwelt  therein  or  slept 
therein. 

The  premises  in  question,  with  a  garden  attached, 
are  held  by  the  respondent,  under  a  lease  for  a  term 
of  990  years  from  1865  or  thereabouts,  at  an  annual 
ground-rent  of  £15. 

The  respondent  furnished  the  house  in  1877,  and  it 
was  furnished  daring  the  year  of  assessment  (1900-1), 
and  still  remains  so  furnished. 

Tiie  premises  were  furnished  by  the  respondent  with 
the  intention  primarily  of  using  them  for  occasional 
residence  as  a  country  residence  for  himself  and  his 
family,  and  up  to  the  year  1895  he  resided  with  his 
family  in  the  house  for  a  few  weeks  in  most  years. 

In  the  year  1896  the  respondent  let  tbe  house  as  a 
furnished  residence  to  a  Mr.  Wardlaw,  whose  tenancy 
expired  in  1898. 

^  In  each  year  since  the  latter  year,  with  the  excep- 
tion of  the  year  of  assessment  (1900-1),  the  house  has 
been  Ut  by  the  respondent  as  a  fumishei  house  for  a 
few  weeks,  but  the  respondent  or  his  family  have 
only  resided  in  the  house  for  about  a  month  in  1902. 

At  no  time  daring  the  year  of  assessment  (1900-1) 
was  the  house  let  or  actaaUy  resided  in  by  any  pers  m 
whomsoever,  nor  (except  as  hereinafter  appears)  was 
any  caretaker  employed  to  look  after  it.  Daring 
the  year  of  assessment  the  house  was  only  used  by  the 
respondent  for  keeping  his  furniture  in.    The  f  amiture 

(a.)  Reported  by  B.  O.  Stillwbll,  Esq.,  Barrister- 
at-Law. 


was  not  packed  away  and  the  carpets  were  kept 
down,  and  the  premises  were  ready  for  the  use  of  the 
respondent  or  any  person  to  whom  he  might  let  them 
as  a  furnished  residence.  The  keys  were  kaot  by  thd 
respondent's  agent  at  ShanUin.  The  windows  and 
doors  were  occasionally  opened  by  the  agent  to  air 
the  house.  A  gardener  has  always  been  employed  by 
the  respondent,  and  was  so  employed  during  the  year 
of  assessment  once  a  week,  or,  if  necessary,  twioe  a 
week,  for  the  purpose  of  attending  to  and  keeping  the 
garden  referred  to  above  iu  order,  and  ocoasionaliy 
some  of  the  produce,  such  as  a  few  apples  and  peaia, 
was  during  the  year  of  assessment  aad  is  now  tent  to 
the  respondent. 

For  tbe  year  of  assessment  and  for  the  previoaa  aad 
subsequent  years  the  income  tax  Sohedde  A,  land  tax 
and  poor  rates,  and  other  rates  were  paid  by  the 
respondent  in  respect  of  the  house,  the  respoodent 
being  assessed  as  the  occupier  thereof,  and  inhabited 
house  duty  has  also  been  paid  in  respect  of  the 
premises  by  the  respondent  for  all  the  above  years 
except  the  year  of  assessment  (1900-1),  the  respondeat 
being  asseoed  as  the  occupier  thereof. 

The  respondent  oliimed  that  Uie  house  was  not 
chargeable  with  duty  as  an  inhabited  dwelUng-hoose 
witbin  the  meaning  of  the  House  Tsx  Act,  1851, 14  &  15 
Vict.  c.  36,  inasmuch  as  it  was  not  inhabited,  dw^t  in, 
or  slept  in  at  any  time  during  the  period  in  questioo, 
and  that  there  was  no  statutory  enactment  or  legal 
decision  which  declares  that  an  munhaUted  hooae 
shall  be  deemed  an  inhabited  dwelling-house  if  it  has 
furniture  in  it.  In  support  of  his  oontentioa  he 
referred  to  the  case  of  Riley  v.  Read,  27  W.  B*  414, 
4  Ex.  Div.  100. 

The  surveyor  of  taxes  contended  that  the  inhabited 
house  duties  are  imposed  by  the  Act  14  &  15  YidL  c. 
36  on  inhabited  dwelling-houses  of  the  yearly  annuel 
value  of  £20  and  upwi^s,  and  that  that  Act  kept 
alive  the  various  powers,  provisions,  rules,  re^^a* 
tions,  directions,  exemptions,  forfeitures  and  pains 
contvined  in  the  unrepealed  sections  of  the  Aota  43 
Geo.  3,  c  161 ;  48  Geo.  3,  c  65  j  57  Gfeo.  3,  a  25 ;  5 
Geo.  4,  c.  44 ;  6  Geo.  4,  c  7 ;  2  &  3  Will.  4,  c.  113; 
and  3  ft  4  Will.  4,  c  39,  and  made  them  api^icaable  to 
the  assessmait  and  collection  of  the  inhabited  koose 
duties  as  fully  and  effectually  as  if  thev  were  re-en- 
acted therein ;  that  every  inhabited  dwelling-honae  is 
required  by  law  to  be  assessed,  and  that  the  konss 
assessed  in  this  case  was  undoubtedly  a  dwellings 
house,  and  that  it  was  not  necessary  that  a  dwnlUnc- 
houte  should  be  slept  in  or  dwelt  in  to  render  it  linlxe 
to  as'essment ;  that  in  view  of  6  Geo.  4,  c  7,  ss.  2,  3, 
a  house  furnished  as  a  dwelling-house,  idthough  not 
dwelt  in  for  any  particolar  year  or  portion  of  a  year. 
could  not  be  taken  or  deemed  to  be  unoccupied  and 
not  liable  to  assessment,  and  that  the  case  of  RiU^  t. 
Read  relied  on  by  the  respondent  was  not  a  case  in 
point.  The  house  referred  to  in  that  case  wms  a 
building,  tbe  ground  floor  of  which  was  occupied  lor 
the  ordinary  purposes  of  a  dub,  and  the  upper  flooit 
-as  offices,  and  it  had  never  been  fomldied  mm  a 
dwelling-house  or  used  as  a  residence. 

In  further  support  of  his  contention  that  it  was  not 
necessary  that  the  house  should  be  slept  in  to  reoder 
it  liable  to  assessment  to  the  inhabited  house  datisp, 
he  referred  to  57  Geo  4,  c.  25,  ss.  1,  2,  and  5  Geo.  4, 
c.  44,  s.  4,  by  virtue  of  which  it  was  neoseeary 
that,  before  exemption  could  be  granted  in  respect  ol 
a  dwelling-house  used  solely  for  trade  or  profwsaional 
purposes,  the  person  claiming  exemption  should  pcove 
residence  in  a  taxable  dwelmig-house  elsewhere,  asid 
that  this  proof  was  required  until  the  Act  30  &  31 
Vict.  c.  90,  s.  25,  abolished  its  necesnty,  some  sixtasn 
years  after  the  present  Inhabited  Efouse  Duty  AdL 
(14  &  15  Vict.  c.  36). 


VoL  un. 


[Feb.  18,  lWi.\ 
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The  oomminionori  were  of  opinion  that  th^  con- 
tention of  the  surveyor  oould  not  be  sustained.  The 
Acts  of  Parliament  referrei  to  ioipose  a  tax  on 
inhabited  dwelling-housef  only,  and  the  question  for 
their  consideration  was  whether  this  building^  was  an 
inhabited  honse  within  the  meaning  of  those  Acts, 
though  no  person  d«velt  therein,  inhabltei  it,  or  slept 
thereon.  The  statutes  say  that  what  is  taxable  is  an 
^*  inhabited  dwelliog  -  house.*'  If  *'  Inhabitable 
dwelling-houses  "  were  the  thing  mentioned  no 
difficulty  would  have  arisen,  but  ai  the  Acts  speak 
not  of  "inhabitable  dwelling-houses,"  but  of 
«<  inhabited  dwelling-houses,''  they  were  of  opinion 
they  were  bound  to  put  a  oonstructim  on  the  word 
'*  inhabited."  Was  this  suih  a  place,  since  no  person 
resided  on  or  d«velt  therein?  If  there  were  any 
statute  defiuing  the  expression  and  showiog  that  the 
term  "  inhabited  "  was  meant  to  apply  to  such  a  case 
as  the  present,  or  if  there  were  any  authoiity  to  show 
that  the  exi>ression  might  apply  to  a  mere  oonstruc- 
tire  occupation— in  other  words,  if  there  were  an  Act 
of  Parliament  or  decision  o!  a  court  of  law  which 
showed  that  a  dwelling-house  might  be  taxed  as  an 
inhabited  dwelling-house  in  which  no  person  slept, 
dwelt,  or  resideoT  though  furnished— they  would  be 
bound  by  such  Act  or  decision,  but  in  the  absence  of 
that  they  felt  they  must  put  their  interpretation  on 
the  words  of  the  statute,  and  they  were  accordingly 
of  the  opinion  that  the  interpretation  of  ''  inhabited  " 
i«  «•  to  dweU,"  "  to  Hve,"  "to  hold  as  dweUer,"  "to 
ooonpjr  for  all  purposes  of  life,"  or  "occupied  by 
iohaoitants,"  ana  they  were  unable  to  interpret  the 
enression  in  any  other  mode. 

The  commissioners  therefore  disallowed  the  assess- 
ment. 

Sir  E.  Carson,  8.G.  {8.  A.  T.  BowlaU  with  him), 
for  the  appellant. — ^The  house  in  question  is  an 
"  inhabited  dwelling-house "  within  the  meaning 
of  section  1  of  the  House  Tax  Act,  1851.  That 
Meotion  provides  that  "  there  shall  be  assessed,  raised, 
lefied,  collected,  and  paid  •  •  •  upon  inhabited 
dwdlipg-houses  in  ana  throughout  Great  Britain  the 
seTefal  duties  set  forth  in  the  schedule  to  this  Act 
annexed,  payable  acoordinc  to  the  annual  value  of 
such  dweUiog-houset."  The  test  to  be  applied  in 
making  the  asscfsment  is  whether  or  not  the  house  is 
"ooOTpied,"  not  whether  it  is  "inhabited."  This 
house  having  been  famished  and  ready  for  residence 
during  tiieyearof  assessment  was  an  "ocoupted" 
house :  see  per  Lush,  J.,  in  Reg,  v.  8t,  Pancras  Atsess" 
meni  Committee,  25  W.  E.  827,  2  a  B.  D.  581.  The 
tendency  of  the  Legislature  has  been  throughout  to 
subject  occupied  property  to  rates  and  taxe^.  A 
house  in  the  condition  in  which  this  house  was  during 
the  year  of  assessment  is  assessable  to  inhabited  house 
duty.  There  is  no  express  decision  on  the  point,  but 
in  Scotch  cases  there  are  several  dicla  which  lupport 
the  contention  that  occupation,  as  distinct  from 
habitation,  is  sufficient  to  render  a  house  liable  to 
if^abited  house  duty :  In  re  Glasgow  Coal  Exchange 
(Limited),!  Tax.  Cas.  211,  16  So.  L.  B.  457 ;  In  re 
Scottish  Widows  Fund  Assurance  Society,  1  Tax.  Cas. 
245,  at  p.  251,  17  Sc  L.  B.  317;  Corjporation  of 
Glasgow  ▼•  Inland  Revenue,  18  So.  L.  B.  1,  at  p.  3. 

A.  T.  Laufrenee,  K.C.  (C.  0.  ScoU  with  him),  for  the 
reepondent. — ^The  respondent  is  not  liable  to  inhabitod 
house  duty  in  respect  of  ttis  house  for  the  year  of 
assessment  in  onestion.  The  words  "  inliabited 
dwelliDg-houses^'  must  be  construed  according  to 
their  common  ordinary  meaning.  As  no  person  fived 
In  this  house  during  the  year  it  was  not  inhabited  in 
the  ordinary  sense  of  the  word.  A  house  is  not  liable 
to  the  dn^  unless  during  the  year  of  assessment  it 
bas  been  uept  in,  and  even  then  it  may  not  be  liable 


in  certain  caies— for  example,  whwe  the  house  ii  left 
in  charge  of  a  caretaker  :  see  per  Pollock,  B.,  iu  The 
London  Library  v.  Carter,  38  W.  B.  478. 

He  cited  Cli/ton  Colleger.  Thompv>n.  44  W.  B,  410, 
[1896]  1  Q.  B.  432  ;  Rilei/  v.  Read,  27  W.  B.  414,  4 
Bx.  D.  100;  Lamhton  v.  JTerr^  43  W.  B.  541,  [1895] 
2  Q.B.  233  ;  and  Grant  v.  Langston,  [1900]  A.U,  383, 
48W.B.Dig.  75. 

Rowlatt  replied. 

Ch^nnell,  J.— In  this  case  there  is  a  question  of 
some  nicety  ariiinff  under  a  somewhat  peculiar  fact. 
There  is  a  house  ^ich  during  the  year  of  assessment 
was  fully  famished  and  ready  for  occupation  as  a 
dweVing-house,  but,  in  point  of  fact,  during  the 
year  nobody  slept  in  it  or  inhabited  it  in  the  ordinary 
sense  of  physically  inhabiting  it  or  living  there.  It 
was  a  house  in  the  Isle  of  Wight  that  the  owner  had 
been  in  the  habit  of  visiting  from  time  to  time  with 
his  family  as  a  country  residence,  and  also,  in  recent 
years  at  any  rato,  had  been  in  the  habit  of  le^^ting 
furnished  to  other  people  to  occupv  in  a  similar  way, 
but  when  he  was  not  there  in  residence  and  had  not 
let  it  he  did  not  leave  any  servant  or  caretaker  of 
any  kind  li?ing  in  the  house.  There  was  a  houie 
agent  dose  by  who  had  the  key  of  it,  and  he  showed 
people  over  the  house,  if  necessary,  and  he  occasion- 
ally sent  in  someone  to  open  the  windows  and  air  the 
place,  and  so  on.  But  at  no  time  during  the  actual 
year  of  assessment  was  the  house  lived  in  in  the 
ordinary  way.  It  was  ready  for  use  as  a  dwelling- 
house  and  ready  for  habitation,  but  it  was  not  in 
point  of  fact  inhabitated.  At  the  same  time  it  was 
occupied,  because  leavinpf  the  furniture  there  is  for 
ordinary  purposes,  certamly  including  in  particular 
the  purpose  of  rating  to  the  poor  rate,  occupation* 
It  is  a  certain  amount  of  use  of  the  house,  and  I  do 
not  think  it  is  questioned  that  what  happened^  in 
this  case  would  amount  to  occupation,  although  it  is 
said,  and  certainly  in  the  ordinary  ute  of  the  word 
rightly  said,  it  was  not  in  fact  inhabited. 

Under  these  circumstances  is  the  inhabited  house 
duty  payable  P  The  duf  y  is  imposed  in  respect  of  in- 
habit^ houses,  not  of  habitable  houses.  That  much 
is,  of  course,  quite  clear.  It  was  so  iu  reference  to 
tlie  old  Acts,  and  it  is  so  in  express  torms  in  reference 
to  the  Act  which  really  is  the  one  I  have  to  con* 
sider—namely,  the  Act  of  14  &  15  ^ct.  c.  36  (1851) 
—which  reimposed  the  inhabited  house  duty  which 
had  been  an  existing  tax,  and  which  had  bemi  taken 
off  some  few  years  l^fore.  When  this  Act  was  passed, 
the  window  tax,  which  was  a  tax  which  existed  for  a 
great  number  of  years,  was  taken  off,  and  the  in- 
habited house  duty  was  restored,  probably  with 
variations  as  regaras  amount  or  anything  of  that 
sort,  which  does  not  concern  me  here.  There  was  the 
tax  imposed  upon  inhabited  d«7eU  ng-housos  by  the 
first  section,  and  by  the  second  sec  ion  all  the  p  wer^, 
provisions,  rules  and  regulations,  directions,  exemp- 
tions, fines,  forfeitures,  pains  and  penalties  contained 
in  any  of  the  prior  Acts  with  reference  to  the 
duties  on  inhabited  houses  were  to  be  enforced  in 
reference  to  the  duties  as  reimposed.  When  you  come 
t)  look  at  those  various  provisions,  it  is  quite  clear 
that  in  all  the  provisions  in  reference  to  the  mode  of 
charging  the  duty  in  reference  to  the  period  during  the 
year  of  assessment  for  which  relief  from  the  duty^  was 
to  bs  granted,  the  word  that  occurs  is  "  occupied  ** 
and  not  "inhabited,"  and  it  appears  as  it  the 
Legislature  were  treating  the  two  words  as  meaning 
the  same  thing.  Unless  you  can  say  either  that 
"  inhabited  "  means  "  occupied  "  or  that  "  occupied  " 
means  "inhabited"  you  will  get  into  difficulties  in 
some  one  or  other  of  the  sections  throughout  the  Act. 
There  is  a  substantial  difficulty  to  see  how  the  thing 
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Smith  (Appxixant)  v.  Daunby  (Rbspondbnt). 


High  Ooubt. 


isto  be  worked  oat.  Before  going  to  the  dauaes  of 
the  Act  it  seems  to  me  as  well  to  refer  to  the  dicta 
upon  the  subject— I  think  there  are  only  dkta — ^to 
wnich  I  have  been  referred.  In  Scotland  it  has  been 
stated  in  two  or  three  cases,  and  particularly  emphati- 
cally and  dearly  in  one  oMid— Glasgow  GorporaHon  ▼• 
Inland  .fieventie— that  *'  habitation  *'  in  this  section  is 
the  same  thing  as  "  occupation."  The  Lord  Freeident 
says :  "  It  is  needless  to  say  at  this  time  of  day  that 
an  inhalnted  house  does  not  mean  a  place  of  residence 
— ^that  habitation  in  the  sense  of  the  statute  may  con- 
sist of  any  kind  of  occupation  of  a  house  or  building. 
If  it  be  not  unoccupied — that  is  to  say,  without  any 
use  made  of  it  at  all — ^then  it  is  an  unocoopied  house 
within  the  meaning  of  the  Act,  and,  bdng  occupied, 
it  is  also  within  the  meaning  of  the  statute  an 
inhabited  house.*'  If  that  passage  correctly  states 
the  law  in  Bogland  as  well  as  in  Scotland— and  there 
is  no  reason  why  it  should  bs  different— because  this 
statute  and  the  tax  extends  to  Great  Britain,  and  it 
is  nven  in  Scotland  on  the  same  terms  ai  it  is  given 
in  England— the  present  case  seems  to  me  to  be  quite 
dear.  It  is  said,  howe?er,  that  there  are  dicta  in 
Boffland  to  the  contrary,  and  the  prindpil  one,  and 
probably  the  latest  one,  and  one  which  certainly  I 
should  be  inclined  to  follow  if  I  were  dear  that  it 
applied  to  the  present  case,  is  a  statement  by 
Wright,  J.,  in  the  case  of  ClifUm  College  v.  Thompson. 
There  was  a  question  of  a  master's  house  and  some 
other  building  in  reference  to  CSifton  College,  and 


in  dealing  with  one  question  the  learned  judge  said 
*'That  being  so,  the  only  ground  on  which  th 
Grown  could  succeed  would  be  that  the  college  is 


assessable  for  the  remainder  of  the  premises  as  being 
a  dwelling-house,  or  as  induding  some  other  dwelling- 
house  to  which  the  rest  is  attached  and  occupied  with 
Chat  dwelling-house.  But  the  premises  which  I  have 
j  ast  mentioned  " — I  think  he  is  referring  to  tiie  chapd, 
library,  sanatorium,  gymnasium,  racquet  courts, 
fives  courts,  swimming  bi&ths,  museum,  and  so  forth — 
«<  do  not  appear  to  me  to  be  capable  of  being  treated 
as  inhabited  dwelling-houses  at  alL  Boys  do  not 
dwell  in  or  inhabit  any  class-room  or  gymnasium,  or 
any  of  these  other  places ;  tbey  neither  dwell  Uiere  or 
inhabit  there,  nor  does  anybody  dse  so  far  as  the  esse 
shows."  Then  we  come  to  the  passage  there  was  a 
question  about  "Then  in  addition  to  that  on  tbe 
second  point  to  which  I  have  adverted"  (ani  I  think 
that  was  shown  by  Mr.  Lawrence  to  mean  "the 
seccmd  point  upon  which  I  am  now  adverting  ")  **  it 
seems  to  me  that  the  weight  of  authority  in  this 
country  is  to  the  effect  that  nothing  is  inhabited  as  a 
dwdling-house  for  the  purposes  of  these  Acts  unlesi 
someone  sleeps  there."  There  is  no  doubt  he  had 
been  referred  to  the  Scottish  cases,  and  to  this  par- 
ticular one  from  which  I  have  read  a  passage,  and 
a^so  had  been  referred  to  a  cate  of  Biley  v.  Read, 
which  is  an  Bogliah  case  which  has  somethiog  on  t^e 
point  in  it,  but  not  very  much  ;  but  he  had  also  been 
referred  to  another  case  in  England.  He  had  not  been 
referred  to  man^  cases,  but  he  deals  with  it  in  Uds 
shorb  way  in  his  judgment :  "  It  seems  to  me  that  the 
weight  of  an  authority  in  this  country  is  to  that 
effect  that  nothing  is  inhabited  as  a  dwelling-house 
for  the  purposes  of  these  Acts  unless  someone  sleeps 
there."  As  I  say,  if  I  knew  exactly  what  auUiorities 
the  learned  judge  was  referring  to,  and  that  he  had 
this  point  in  his  mind,  I  think  I  ought  to  follow  that ; 
but  I  am  not  quite  able  to  understand.  In  the  first 
place,  he  does  not  tell  ui  which  are  the  cases  he  does 
refer  to  which  lead  him  to  that  oondnsion,  and  in  the 
next  place  what  he  is  referring  to  is  not  so  much  to  the 
fact  that  somebody  does  sleep  there  or  that  there  is  no 
sleeping  accommodation,  but  he  is  referring  to  the 
character  of  the  use  that  is  made  of  the  place— as 


a  class-room,  gymnasium,  and  so  on— and  I  do  not 
think  he  is  meaning  to  say  that  if  those  places  indndad 
a  bedroom  for  a  caretaker  or  somebody  or  other 
that  the  assessability  for  inhabited  m>nsa  du^ 
would  depend  upon  whether  or  not  the  bedroom 
was  slept  m  during  the  year  of  assessment.  I  think 
he  is  rather  referring  to  the  character  of  the 
occupation  of  whai  he  had  before  him — that  it  was 
not  occupation  including  sleeping  accommodation  or 
occupation  in  the  nature  of  it.  In  point  of  fact* 
laying  stress  not  only  uj^on  the  word  ''inhabited," 
but  upon  the  phrase  <*  inhabited  dwdltng-houia." 
There  oeing  somewhat  of  an  uncertainty  as  to  what 
that  means,  the  fact  that  it  is  only  a  didum,  and  the 
fact  that  there  are  dear  decisions  in  Scotland*  seeai 
to  me  practically  to  leave  this  quite  open,  so  that  I 
have  to  go  bade  and  look  at  the  statute  a  little  mors 
carefully  than  I  have  hitherto  done.  In  this  oaae  it 
seems  to  be  admitted— I  think  it  would  have  to  bs 
admitted,  but  it  seeois  to  me  expresdy  admitted^ 
that  if  this  ^^tleman  in  the  year  in  question  had 
done  that  which  in  most  of  the  years  sinoe  he  has  had 
the  house,  he  has  done— namely,  lived  in  it  for  a  few 
weeks,  or  let  it  for  a  few  weeks — ^then  he  would  have 
been  assessable  to  the  inhabited  house  duty  for  the 
entire  year.  All  the  provisions  which  deal  with 
dividing  up  the  year  of  assessment  into  periods  lor 
which  the  tax  is  to  be  paid  and  periods  for  wfaioh  it  is 
not  to  be  paid,  clearly  seem  to  deal  with  the  question  of 
oooupation  and  not  habitaacy.  The  word  *'  occoDied  " 
at  any  rate  occurs  in  all  of  them,  and  the  test  is  wnen  it 
oomesto  be  occupied  and  so  on.  Itis^'ooospation'*  in 
all  those  sections  that  govern  the  question  whsttier  or 
not  a  portion  of  tlie  year  is  a  portion  in  respect  of  isiiioh 
the  tax  is  to  be  paid.  That  baing  so,  if  itis  owreot  to 
say  that  this  house  would  have  been  taxable  for  the 
whole  year  if  the  owner  of  it  had  left  it  for  the  greater 
part  of  the  year  in  exactly  the  condition  in  whiA  be 
has  left  it — namdy,  furnished,  with  a  key  at  a  home 
agent's  dose  by,  nobody  actually  in  it— out  had  goes 
down  and  lived  there  in  the  snnmier  for  a  montb 
with  his  f  amUy  and  his  servants,  then  one  has  to  see 
how  that  would  come  about.  It  seems  to  ms  tfist  ft 
would  come  about  in  this  way :  When  the  assessment 
is  made,  if  the  person  whose  duty  it  is  to  go  sad  make 
the  assessment  goes  to  the  house,  and  finds  it  fnmialied 
and  in  that  sense  occupied,  he  has  not  to  inquire 
whether  anybody  was  sleeping  there  the  night  boore, 
or  whether  anybody  is  going  to  slem  thm  on  tint 
night,  but  he  is  to  assess  it.  That,  I  think,  appears 
from  the  10th  section  of  the  Act  of  1803,  and  the  15ft 
section  of  the  same  Act  The  lOtJiseotion  reads  thm: 
**  And  every  dweUtng-house,  oottage,  or  tenemeat 
of  whatever  descriptiou  occupied  at  tlie  time  of 
making  the  asseisment  shall  be  brought  infeo 
charffe  in  respect  of  the  duties  set  forth  in  tbe 
schedule  marked  A  by  the  respective  assessors." 
Now,  that  schedule  marked  A  relates  to  the  window 
tax  and  not  to  the  inhabited  house  duty.  The  secikn 
then  continues:  ''And  in  their  default  by^the 
respective  surveyors  and  inspectors  herein  mentioned, 
according  to  the  number  of  windows  thersin,  si^jeel 
to  the  powers  of  discharging  the  same  as  ater- 
mentioned,"  Then  we  get  to  the  portioB  that  soemi 
material  for  the  present  oase:  "  And  every  dwelliBg- 
house^  cottage,  or  tenement  and  other  the  DtemisM 
therewith  occupied  and  hereby  diarged  **  deauy  rehits 
to  the  premises  which  are,  for  the  porposes  of  tks 
charge,  to  be  induded  with  the  dwelung-noase  in  the 
charge,  such  as  certain  outbuildiogs  sad  thinn  of  tbst 
sort,  and  amongst  other  things  they  indnda  the 
garden,  provided  it  does  not  exceed  one  acre.  That 
is,  "the  premises  therewith  occupied  and  hereby 
charged  '* — not  all  the  premises  therewith  oecnpisd* 
but  so  much  of  the  premises  therewith  oooi^pied  as  ii 
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Ksneby  obarged.    The  section  the  a  goes  on  :  ''  Ai  set 
forth  in  Schedule  B,  being  together  the  ann  ubI  rent 
of  £^  or  upwards  J  shall  alao  be  brought  in  (shnrge  in 
th#    Uke    mftimer,    according    to  the  full  aoii    ja^fc 
je&Tly  rent  at  which  the  a  a  me  U  re  ally  and    bond 
fidt   wottb   to  be  let  io   retpecfc   of*  the   duties   set 
forth   in   the   said   eehedule   marked   B/'      And    if 
&ny  asseiior  omits  to  charge  and  so  on  then  he   ia 
subject  to  a  penalty,   **  whether  the  oocupier  of  any 
such  house,  cottage,  or  tenement  shall  b a  entitled  to  be 
discharged  from  the  same  in  manner  heretoafter  men- 
tioned or  not.'*     The  15th  seotioD  correipooda  with 
ity  bnt  relates  to  housei  which  are  unocQEipied  at  the 
time  of  making  the  aAseasment      It  says :  **  Erery 
bouse   or   tetiemeut   which  shall   happei>   to  ba  un- 
occupied at  the  time  of  making  the  asseiament  shall 
be  inserted  as  such  in  the  assess m en t   with  the  annual 
rent  at  whioh  the  same  might  be  let  if  the  same  shall 
Amoant  to  i!G  or  upwards,  and  tbe   assessors ,  and  in 
their  default  the  surveyors  and  inipeot&rs,  shall  cause 
the  same  to  be  certified  to  the  said  commissioners  from 
the  time  of  auch  house  or  tenement  coming  into  the 
occupation  of  any  person  or  persons/ '     So  that  if  the 
house  ii  occupied  st  the   time  of  making  the  as  seas  * 
naent-,  it  is  to  be  charged  aubj'^ct  to  the  rii^ht  of  the 
right  of  the  peraoo  to  be  discharged  if  any  of  the 
provisioDS     of    the     statute     enable     him     to     be 
discharged^     It  seems  to  me,  therefore,  at  the  time 
of  making  this  aasessment  the   assessor   would  hare 
t  J  put  this  house  to  to  assessment,  because  he  would 
find    it   oconpied,  and  that    it    would    not  be   bis 
business  to  inquire  i  ^^  Was  it  slept  in  last  night  F   Is 
it  goiog  to  be  slept  in  tci*nLght  P  *'  or  any  thictg  of  the 
tort.    It  is  occupied,  it  is  habttable,  it  is  a  dwAlUn^- 
bouse,    it  if  reidy  for  oc^^upation  as   a    dwelling- 
liouse,  and  not  for  something  else.      If  it  had  no  bed- 
room furniture  in  it  or  an  ^  thing  of  that  sort,  but 
only  class-room  furniture  or  gjmnadum  apparatus  or 
»oni«thing    of    that    tort,    it    would  come  under  a 
different  category  as  not  beioft  a  dwelling -house  at 
ali,  apart  from  the  word  ♦'  inhabited,**    But  in  the 
condition  in  which  this  house  is,  it  is  '*  occupied  '*  as  a 
dweUiog-house  although  not  **  inhabited*'  as  a  d wel- 
ling-ho  tise,   because  it  has  the  full  fumiture  of    a 
dwelling-house  there^  and  is  '*  occupied  **  for  rating 
purposes^     It  seems  to  me.  therefore,  it  is  to  come 
into  charge,  and,  as  I  say^  I  think  that  is  admitted  in 
the  argument  for  the  respiiDdent  here,  because  it  is 
agreed  that  he   would  be  chargeable  for  the  whole 
year  if  he  had  occupied  or  iuhabited  it  at  any  period. 
That  beini;  so,  it  seems  to  me  that  even  if  the  first 
operative  words,  as  I  may  call  them,  of  the  section 
gruiting  the  tax  would  not  in  their  ordinary  inter- 
pretation of  house  duty  cover  it,  it  is  brought  in  by 
this  section,  whieh  direots  that  it  shall  be  charged 
subject  to   such  power    as  there   is  for  the  person 
oharged  to  be  discharged  under  any  of  the  various 
•ections  of  the  Act,     If  that  is  the  true  interpretation, 
it  is,  I  think,  quite  clear  that  there  is  no  section  of  the 
Act  under  whi^h  the  respondent  can  get   discharged 
on  the  ground  neither  he  nor  anyone  else  had  slept  in 
the  house  duriiig  the  year  in  question.     None  of  the 
sections  in  reference  to  dividing  up  the  period  into 
times  the  house  is  occupied  and  tiiues  when  it  Is  un- 
occupied ap^ly,  and  it  seems  to  me  that  the  result, 
therefore,  will  be  praotioally  that  which  the  Scotch 
judges  appear  to  have  said  it  was— namely »  that  for 
the  purposes  of  this  statute  a  house  is  to  be  deemed  to 
be  an  inhabited  dwelling- house  if,   in   point  of   fact, 
there  is  an  oconpier  of  it.     Of  course  the  fact  of  there 
boing  an  occupier  of   it  doss  not  nec^fsanly  make 
lit m  an  inhabitant  of  it«    There  may  b a  an  inhabitant 
of  a  house  who  may  be  a  servant,  and  his  inhabitan  ce 
may    amount  to  occupation  by  somebody  else,  his 
master.    That  is   the   sort  of   case  which    may  no 


doubt  arise  ;  but  it  seema  to  me  that  if,  as  here,  such 
occupation  as  there  may  be  of  the  house  is  an  occupa- 
tion of  it  as  a  dwelling-house  as  distinguished  from 
the  case  de^lt  with  by  Wright,  J,,  of  a  class*room 
and  gymnasium,,  and  thtnga  of  that  sort— if  this 
house  is  ready  to  be  slept  in  when  the  owner  or  any- 
one he  sends  there  wants  to  sleep  there,  then  it  is 
inhabited  within  the  meaning  of  theie  statutes,  1 
think  tbat  it  is  the  better  iaterpretation  oo  the  whole. 
You  have  etthf^r  to  rdad  *'  inhabited  "  in  the  fitst  part 
as  meaning  '* occupied/^  or  '* occupied''  in  a  great 
many  of  the  otber  parts  as  meaning  '' inhabited, '*  and 
there  is  a  choice  between  the  two,  aud^  baling  regard, 
amongst  other  things,  to  the  analogy  of  raf:ing, 
although  it  depends  on  different  words,  I  think  ou 
the  whole  that  the  proper  con  elusion  to  come  to  is 
that  the  tax  here  has  been  imposed  upon  a  house  under 
snch  oondition!  as  this  one.  I  may  just  add  that  if 
the  proposition  contended  for^  that  a  house  which 
WbIS  in  the  condition  In  which  this  house  has  baen 
for  the  whole  year  could  be  released  from  a  propor- 
tion of  the  tax  by  reason  of  its  being  in  that  oonditiou 
for  a  portion  of  the  year,  could  be  maintained,  it 
seems  to  me  absolutely  certain  that  this  question 
must  have  arise ti  long  ago,  because  it  is  an  extremely 
common  case.  The  particular  case  that  has  arisen  here 
— namely,  the  house  being  oceupied*  uuiohibited  in 
this  way  for  the  entire  year^is  no  doubt  a  aimewhat 
rare  one.  It  is  not  often  that  furnished  homes  are  left 
without  someone  sleeping  in  them  aud  unprotected 
for  an  entire  year,  and  that  accounts  for  the  qu-stion 
not  having  arisen  and  beeo  decided  during  the  number 
of  years  which  have  elapied  since  this  tax  was 
imposed.  If  the  other  proposition  were  contended 
for,  it  would  be  a  very  strong  argument  indeed  against 
it,  that  it  had  never  baen  set  up  during  all  this 
number  of  years.  From  the  first  imposition  of  the 
lATL  I  suppose  nearly  one  hundred  years  have  passed, 
and  COD  aid  Bring  the  number  of  cases  in  which  houses 
must  have  been  left  in  this  sort  of  sta^^  for  a  portion 
of  the  year,  it  would  be  a  very  strong  argument 
against  such  contention ;  but  that  contention  has  not 
been  set  up,  and  it  is  to  a  considerable  extent  in 
consequence  of  that  position  of  thing s  that  it  ap pearl 
to  ba  agreed  that  relief  does  not  exist  for  the  portions 
of  the  year  for  which  the  house  is  in  this  condition, 
and  it  seems  to  me  that  it  is  taxable  when  it  is  for  the 
whole  year  in  that  same  position. 

On  tbe  whole,  therefore,  I  think  my  judgment  must 
be  for  the  Crown, 

Jwfgm^ni  for  the  Cr<mm, 

Solicitor  for  appellaut,  SoUcitor  of  Intand  Rtvmut, 

Solicitors  for  respondent,  WQfihmgiQnt  Emus,  Bird, 
^  Co. 


Court  of  BppraU 


Prom  K,  B.  Div, 


(Collins^  M.R.,  and  Sliding  and  { 
Mathew,  LJJ,}  } 


Dec*  16, 


AlIAKZA  Co.   (lilMITEP)  tr,  BKIX  (SUEVSYOa  OF 

Taxbb).  (d,) 
Inland  revmite— Income  tax^ProfiU—Ttadt  tarrifd  on 
abroad—Exhaustion  of  nitrate  grotindi—Dtiueiion^ 
Ifi^tme  Tnx  AcU,  1842  (5  cfe  6  Vtd.  c,  35).  k.  100, 
Schedule  D,  m»€  1,  rr.  1,  a;  md  1853  (16  tC^  17  Vict. 
c,  34),  s.  2,  Schedule  D, 
A  company  reguUr^  ^md  having  iii  head  ojfic4  in 

fa.)  Eeporied  by  W.  P.  BAamY,  Esq.,  BaniBtar- 
at-Law. 
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OotmT  OF  Appbaih        Auauza  Co,  (Limited)  v,  Bbix  (StiBVRTOB  of  Taxbb).         OoiraT  of  Apfk4I,» 


England  purchtutd  nitrak  fjroufids  uhromL  The  huaineu 
of  the  crnnjmnj/ was  to  manufacture  nitrata  and  iodinv 
from  the  mlichf  which  tmi  dug  up  from  ths  mrface  of 
the  m'trate  grounds.  The  chief  value  of  ike  grounds 
wmisUd  in  the  caliche ^  and  when  tha^  had  been  worked 
0id  the  landt  machinery,  and  plant  ivovid  he  of  UtUe 
mfni;  The  exact  amount  of  caliche  med  hy  the  compauij 
in  anif  gmr  could  he  a&c^Ttained  without  difficulty.  In 
aiMming  the  profiU  of  the  company  to  inmm^  tax  under 
Schedule  D  of  the  TncGrne  Tttx  Ads  the  company  claimed 
a  dsdudion  in  reap&^t  of  the  co$t  of  the  raw  material 
caliche  as  being  a  diiburaement  or  mpemefor  the  purpose 
of  ikeir  trade, 

Heldt  that  the  caliche  represmted  capital  of  the 
company^  and  that  the  exhaustion  of  the  caliche  was  in 
the  nature  of  ^hamted  aipiUtl  for  which  no  d^udion 
W€ki  alloivahle. 

Jud^mmt  of  Chaiits«ll»  J.  (aiit«,  p,  23,  [1&D4]  2 
K,  B^  G66),  affirmed^ 

Appe&I  from  tlie  judgmeiat  of  CE&imell,  J*,  on  a 
ease  stated  by  tbe  GommiasioceTs  iot  the  General 
Fmpoiei  of  the  luoome  Tax  Acta  for  the  City  of 
London  under  43  &  44  Tict.  c,  19,  a.  59* 

The  case  is  reported  ante,  p.  23,  [1904]  2  K.  B,  666, 
wbeTQ  tbe  oaoe  itated  by  the  commiiaioneri  la  fully 
eet  out. 

GhaDnelli  J*,  affirmed  the  declfliou  of  the  <k)miiiig- 
bioners* 

The  AHanza  Co.  appealed. 

Banckwtrts^  K,C.,  and  A.  M,  Bremner^  lor  the 
ftppellanti, 

.Sir  Eohert  Finlay,  AM.^  and  S,  il.  T.  Rmlatt,  for 
the  Crown. 

The  followiog  authorities  were  referred  to  in 
addition  to  those  cited  in  the  cQurt  beloi^ :  Gresham 
Life  Assurance  Sockiy  y,  Stij^s,  41  W.  E.  270,  [1892] 
A.  01  309  ;  London  County  VouncilT.  Attftrney-Generoly 
49  W,  E*  686,  [1901]  A,  G,  26 ;  Reid's  Brewery  Co,  v 
Mcde,  39  W.  E,  459,  [1891]  2  Q.  B.  1  ;  Lawless  r, 
Sullivan,  29  W.  E.  917,  6  App.  Cas.  373  ;  Morani  v. 
Wheal  GrenifiUe  Mining  Co.,  3  Tq.z..  Gai*289;  Lee  tr. 
Neuchaiel  AtphalU  Co.,  37  W.  E.  321,  41  Ch.  D.  1 ; 
Oowan  V.  ChtisUe,  L.  E.  2  H.  L.  8c.  273  ;  Camphdl 
▼•  W^rdlaw,  8  App,  Gas.  641,  at  p.  619,  ^2  W,  E. 
Dig.  176  J  Aitorney-Otneral  v.  Ashton  Gas  Co,t  ante, 
p.  49,  [1904]  2  Ch.  62L 

CuKadvt  vulL 

Bec>  16, — CoLLiKS,  M.R.,  read  the  following  judg- 
ment:  The  appellants  are  an  Euglish  camptDy  who 
own  a  Urge  traat  of  nitrate  grouada  in  Chile.  The 
tipper  stratam  of  thete  grounds  consista  of  a  subatauce 
oalled  "  caliche/'  Thia  upper  stratum,  which  contftins 
about  30  par  cent,  of  nitrate  of  soda,  is  looaened  in 
the  ground  by  explosiYes,  and  is  then  dug  up,  carted 
away,  aud  utilized  for  the  production  of  nitrate  and 
iodine.  The  appellants  are  afls eased  to  income  t&x 
under  Schedule  D^  and  claim,  for  the  purpose  of 
computing  the  balance  of  their  profits  and  gaini,  to 
deduct  a  lum  ropreaenting  the  cost  price  to  them  of 
the  amount  of  '*oaliehe**  consumed  in  the  yearns 
workiog.  Assuming  that  thia  sum  can  be  calculated, 
aa  they  contaud  it  can,  the  q^ueation  is  whether  they 
are  entitled  to  make  the  deduction,  They  fully  admit 
tiiat  if  the  tax  was  levied  under  Schedule  A  they 
oould  ncit  support  the  deduction,  but  they  claim  that 
their  position  is  radically  different  under  Schedule  D- 
Channell,  J.,  affirming  the  view  of  the  c  jmmiiBioueri, 
has  diealiowed  their  claim,  and  against  his  decision 
they  now  appeal. 

Their  contention  is  that  the  sum  deducted  represents 
only  tbe  cost  of  the  raw  material  conbumed  in  the  i^ear 
and  stored  in  the  ground  till  consumed,  and  that  there 
oan  be  no  dib  tine  lion  in  principle  between  raw  material 


acquired  once  for  all  and  stored  and  the  Hke  material 
acquired  from  time  to  time  as  it  ia  wanted  for 
tbe  purpose  <tf  manufacture.  In  my  opinion,  thii 
oonteution  is  concluded  by  authority*.  Tbe  point  hai 
been  frequently  dtscuesed  in  other  oases  where  capital 
has  been  embarked  in  a  waatiug  subj^ct^ matter^  tnch 
as  a  coal  mine,  and  the  same  argument  baa  been 
advanced  and  overruled,  I  think  those  cases  estab- 
lish that  on  this  particular  point  the  proviaions  of 
Bobedule  D  are  no  more  favourable  to  the  appellanta 
than  those  of  Bchedule  A.  The  words  of  Schedule  A, 
Ko.  ItL,  under  which  this  case  would  have  fallen  bad 
the  property  b»en  situate  in  England,  are  tbeaa: 
*'  The  annu^  value  of  all  the  properties  hereinafter 
described  ahaU  be  understood  to  be  the  full  amount 
for  one  Tfiar,  or  the  average  amount  for  one  yeftr,  ol 
the  profits  received  therefrjm  within  the  reipeotiTe 
times  herein  limited/'  The  proviaioni  of  Schedule  D^ 
first  case,  rule  3,  are  aa  follows :  *'  In  estimating  the 
balance  of  profits  and  gains  chargeable  under  Schedule 
D,  or  for  the  purpose  of  assessing  the  duty  thereon, 
no  sum  shall  be  set  against  or  deducted  from,  or 
allowed  to  be  set  against  or  deducted  from,  such 
profits  cr  gains  on  account  of  auy  sum  ex|/ended  tot 
repairs  of  premises  occupied  for  the  purpose  of  such 
trade,  manufacture,  adventure,  or  concern,  nor  for  any 
sum  expended  for  the  supply  or  repairs  or  alteraticmf 
of  any  implements,  utensils,  or  articles  employid  for 
tbe  purpose  of  such  trade,  manufacture,  adventofs,  or 
concern',  beyond  the  sum  usually  expended  for  inisii 
purpoaei  accord iug  to  an  average  of  thres  yeuv 
preceding  the  year  in  which  such  aaaeBsment  iball 
be  made  ,  .  *  nor  on  account  of  any  oapital 
withdrawn  therefrom ;  nor  for  any  sum  employed  or 
intended  to  be  employed  as  capital  in  such  trad«, 
manufacture,  adventure*  or  concern;  nor  for  a^ay 
capital  employed  in  improvement  of  premises  ocsupiel 
for  the  purposes  of  anoh  trade,  mauufactura.adventmw, 
or  concern,  .  .  /^  The  cases  by  which  the 
contenticm  for  the  appellanta  is  ciuoluded  ^m  Addi* 
V,  Stiiicitor  of  Inland  Revenue,  2  Rettte  431 ;  Knewlrs 
w.  McAdain,  40  W.  E.  114,  3  Er,  D.  23;  and  V&ltnest 
iron  Co.  T,  BlarJi,  6  R-ittie  617;  in  the  H:ius«  of 
Lords,  29  W.  R.  317.  6  App,  Cap.  315;  the  fint  and 
last  decided  in  Scotlaud.  and  the  second  in  Engliod. 
They  are  all  reported  ia  voL  1  of  the  Tax  Gaav. 
The  first  and  third  raised  the  question  of  dedactioiii 
claimed  lor  tbe  cost  ot  ainkicg  pits  ;  the  second  f  jv 
exhaustion  of  coals.  In  the  Eogliih  case  it  wftS  beld 
in  the  Exchequer  Dl vision  that  a  deduction  lor 
exhaustion  of  coal  might  be  made;  in  the  Scoteh 
cases,  the  first  decided  before,  and  the  seooni  &ftar, 
the  Enq^lish  case,  the  opposite  view  w&s  taken,  an  1  the 
deduction  for  pit  sinking  was  disallowed.  The  lut 
case,  CoHness  Iron  Co.  v,  BlacJe^  was  taken  to  the 
House  of  Lords,  where  the  Baotoh  decision  a  were 
approved  and  the  EegHsh  decision  overruled.  Thef 
were  all  treated  as  involTiDg  the  same  question,  Tkm 
barely  stated,  they  concluie  the  case  for  the 
appellants^  which  could  not  have  been  argued  but  f  jr 
a  certain  complication,  which  I  have  purposely 
omitted,  and  whuib,  in  my  judgment,  do«i  not 
affect  the  deciaioD,  but  upon  which  Mr,  Dasokvwli 
rested  the  whole  of  his  argument,  That  OOaplid^ 
tlon  arose  thus.  By  section  8  of  the  OaftomA  «■! 
luland  Eeveoue  Act,  1806  (29  &  30  YkL  c,  3i),  it 
ifl  enacted  that  the  concerns  described  in  Ko,  IlL  of 
Schedule  A,  under  which  the  concerns  in  qQasHoB 
fell,  **  ahall  be  charged  md  aaseised  to  tbe  dilti«« 
hereby  granted  in  the  manner  id  the  said  No,  IlL 
mentioned,  according  to  the  rules  prescribed  by 
Schedule  D  of  the  said  Act,  so  far  as  anob  imlsa  an 
consistent  with  tbe  said  No,  III/'  This  snafltaasal 
was  treated  in  the  courts  below  iu  all  the  thr^e  oim 
ai  bringing  them  within  Schedule  D,  and  tbe  Sooidh 
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cmseBi  tberefora,  are  express  deciBioua  on  Scbedale  D^ 
Iq  reviewing  the  whole  question  the  House  of  Lards, 
Iq  affirmJDg  those  deoisioas,  though  thef  pointed  out 
th&t  they  were  to  be  dailt  with  uader  Sjhedule  A, 
foand  no  fault  whatever  with  the  reasoDiog  or  the 
raidt.    On  the  contrary^  L'>rd  Cums  saya  (0  App. 
C*»*,  at  p^  S24) :  **  I  do  not  think  this  question  is 
affected  by  29  &  30  Viot  c*  36*    That  Act  providea 
that  mmea  shall  be  charged  and  asiested  accordini; 
to  th#  roles  prescribed  by  Sehedule  B  of  the  principal 
Aot^  so  far  af  such  rules  are  oousiatent  with  No.  lEI^ 
ol  Schedule  A.     But  the  thiDg  to  be  aseesaed  remains 
the  ftame*^'    Lord  BlackbRm  goes  a  little  more  into 
detail.    He  iays  (at  p.  337) :  "  I  aee  that  iu  Add  in  7« 
Soli^Uor  of  Inland  Mevenue  reliance  is  placed  in  the 
judgment  of  the  Iiord  President  on  the  third  rule  as 
to    eoncems  under  the    firit    case  of    B:heda1e  1>, 
that  no  deduction  is  to    be  made    '  for  any   suoi 
employed p  or  intended  to  be  employed,  as  capital.* 
But    I   do    not  think    reliance    cao   be   placed  on 
thia.      If  frjm    the    nature    of    the    concerns    in 
Xo*  III,  an  allowance  oaght  to  be  made  for  capital ^ 
then  this  rule  should  be  rejected  ai  iuconBistent  with 
No-  III*   If  no  such  allowance  should  ba  made^  the  rule 
ii  not  rf quired/^  He  decided,  therefore,  in diaallowing 
the  deduction,  that  this  result  followed  from  Schedule  A 
itself,  not  because  Schedule  D  would  not  have  worked 
the  same  result  as  the  Scotch  court  had  held,  but 
because  it  was  oot  required.    Lord  PeD^%iice  did  not 
refer  to  the  point  at  all.    The    result  is  that  the 
ftiiUiority  of  the  Scotch  caies  fltands  unimpaired  on 
the  constmcUon  of  Schedule  D.      Bat  though  this 
would  ba  enough  to  dedde  the  appeal,  the  matter 
does  not   reat  there,    siQce    there  is  also    Eaglish 
authority  for  the  apphcatioo  of  the  same  principle  to 
OM'l  under  Schedule  D.      In  fUlMt  v.   OdquhoiAnt 
33   W.    E.    258,    2   Tax    Cm.    7G,    a    case    uudce 
Schedule   D    in   which    a    derlucHoa    was   claimed 
in    mpect    of   the    dep>^eciation    in    value    of    a 
leasehold    interest    by    i-fHuxion    of    time,    A.    L. 
Smith,  X,  said  (at  P*  ^3):    "  It  seems  to  ma  alio 
that  in  the  case  ol  the  OoUntsi  Iron  C'h  v.   Blac\, 
which,  as  was  pointed  out  by  Mr.  Granthamf  was  with 
regard  to  miuiug  under  Schedule  A,  the  learned  law 
lords  who  decided  that  caie  nadoubtediy  laid  down 
that  whit^h  seems  to  me  to  be  applicable  to  Schedule  D  as 
well  as  to  Schedule  A— namely,  that  diminishing  capital 
or  exhausted  capital  cannot  be   brought   into   your 
profits  and  gains  when  making  out  your  aocouuts  either 
under  Schedule  D  or  Schedule  A.*'     Again,  in  Oiiif  of 
London  Cmirad  Corpffrnttofi  v.  Styka,  2  Tax  Oas.  230^ 
another  case  under  Bchodule  D,  the  same  principle 
was  upheld  in  the  Court  of  Appeal.     The  deduction 
was  thf  re  claimed  in  reupect  of  a  portion  of  the  eum 
paid  by  the  corapatjy  in  purchasing  the  benefit  of 
certain  uaexecutad  oonlraots  which  the  company  was 
formed  to  lake  over,  and  from  executing  which  their 
profits  were  reahzed.    The  argumeut  there,  as  here, 
was,  '*  Yoti  can  use  your  capital  in  purchaung  con- 
tracts from   which  you  derive  your  annual  profits* 
It  is  capital  to  start  with,  but  then  you  use  your 
capital   wholly  and  extluaively  for  the  purposes  of 
your  concern/'    To  which  Bo  wen »  L.J*,  answers: 
**  You  do  not  use  it  *  f t>r  the  purpose  of  your  oon 
oem,  which  means,  for  the  purpose  of  cirryiug  on 
jont  concern,  but  you  use  it  to  acquire  the  concern,'* 
The  deduction  was  disallowed.     That  the  iJiinciples 
goveniiDg   this   qaestion   are  the  same   under  both 
sehedulet  was  again  asserted  by  the  Scotch  Court  in 
Edinhuftfh    SoHihern    Ctmetery    Co.   v,    Kinmontt   IT 
B«ttie  ioi,  2  Tax  Cas,  516  ;    see  partioulariy  the 
judgment  of  Lord  McLaren,  17  Rettie,  at  pp.  165, 166, 
2  Tax  Oaf.,  at  p,  53 L    *Af, pointed  out  by  Channell, 
J.,  the  question  in  these  caws  is  not  whether  the 
dednottott  might  be  made  in  a  theoretically  perfect 


balance-sheet,  but  whether  it  is  a  deduction  per- 
mitted by  the  Act.  For  the  reasons  I  have  given  I 
regard  this  quealion  as  concluded  by  authority, 
atidf  therefore*  it  is  untiecesaary  to  examine  it  once 
again  ah  ijj  Ui&.  The  judgmeat  of  Channell,  JT,)  must 
be  affirmed, 

Stxelin'0,    L  J„    read   the   following   judgment' 
The  AUaBza  Co,  is  an  Eaglish  company  incorporated 
under  the  Companies  Acts,   1862   to  l@dO,  with  iti 
registered  office  in   London,      The  memorandum  of 
association  bears  date  the  11th  of  June,  1895.     The 
objects  for  which  the  company  was  established  were 
therein  stited  to  be  (amongst  others)  (a)  to  acquire 
and  take  over  nitrate  grounds  known  as  Alianza,  in 
Chile,  with  the  building «  and  machinery  thereon,  and 
a  site  for  the  erection  of  a  manufactory  and  for  refuse 
grounds,  and  also  other  Unds  adjoining  the  nitrate 
grounds  and  certain  other  leuids,  all  being  the  pro- 
perty of  Messrs-  Gibbs ;  (b)  to  carry  on  the  business 
of   manufacturers  and  exporters  of   and  dealeri   in 
nitrate,  iodine,  and  other  products.      The  company 
has,    in    accordance    with    these    provisions  of    the 
memorandam,  become    the   owner    of    the    nitrate 
grounds,  lands,  build  in  ga,  and  machinery  mentioned 
in  the  memorandum,  and  has  erected  a  factory  on 
the  site  therein  referred  to.      The  nitrate  grounds 
are  of  considerable  extent,  and  contaio  deposits  of  a 
substance  called  **  caliche,**   b^ing  the  raw  material 
from  which  nitrate  of  soda  and  potash  and  iodine  can 
be  manufactured.      The  company  ha*  worked  these 
deposits  aud  manufactured  the  "  caliche  "  so  obtained 
into  the  nitrates  and  iodine  by  the  sale  of  which  the 
Qompauy  baa  realized  very  considerable  profits,      It 
is  not  disputed  that,  in  accordance  with  dedsioni  of 
ths    House    of    Lords    in     San     Pttttlo    {BramHan) 
Railway     Co.    v.     Warier,     44    W,     E.    336,    [1896] 
A.    C,   3li   the    company    is   liable   to    be  assessed 
in  respect  of  such  profits  under  iSohedula  D,  case  1 , 
of  ths  Income  Tax  Act,  1842 ;  but  a  question  hat 
arisen  whetlier,  in  makieg  such  asaewmeut,  ther^ 
ought  to  bl  deducted  from  the  admitted  receipts  of 
the  company  any  sutn  in  respect  of  the  cost  fjrice  of 
the  "caliche"  worked  up  by  the  company  in   the 
course  of  each   year.      The  compiny  claims  to   be 
entitled  so  to  do  on  the  ground  that  such  cost  is  an 
expense"  wholly  and  exclugirely  laid  out  or  expeuded 
for  the  purposes  of  such  trade,"  within  the  meaning 
of  the  first  rule  applicable  to  the  Erst  and  second 
cases   under  Schedule   D.      Primd  facie,  the  claim 
appeara  to  be  reaionable,  for  such  an  expense  ought 
oertiinly  to  he  deducted  by  a  prudent  trader  from  his 
gross  receipts  before  he  arrives  at  the  amount  of  hia 
profits  for  any  pirticnlar  period*     But  the  answer  on 
behalf  of  the  Crown  is  that,  however  this  miy  be,  the 
deduction  in  question  is  forbidden  by  the  terms  of  the 
Income  T*x  Act  itself,  and  reference  ij  made  to  the 
third  rule  applicable  to  the  firat  case  uuder  Schedule 
D,     That  rule  reads :  *' In  eatimating  the  balance  of 
profits  and  gains  chargeable  under  Schedule  D,  or  for 
the  purpose  of  assessing  the  duty  thereon,  no  snra 
shall  be  set  against  or  deducted  from,  or  allowed  to  be 
set  against  or  deducted  from,  sich  profits  or  gaini  on 
account  of  any  sum  expanded  for  repairs  of  premises 
occupied  for  the  purpose  of  suoh  trade,  manufacture 
adventure,   or  ooncern,  nor  for   any  sum  expended 
for    the    supply    or    repairs    or    alterations  of  any 
implements,   utensils,   or  articles  employed   for  the 
purpose  of  such  trade,   manufacture,   adventure,  or 
ooncern,  beyond  the  sum  usually  expended  for  snch 
purposes  accordi  erg  to  an  average  of  three  yeara  preceding 
the  year  in  which  suoh  sssesimeot  shall  be  made ;  nor 
on  account  of  loss  not  connected  with  or  arising  out  of 
such  trade,  manufacture,  adventure,  or  concern  ;  nor 
on  *ocount  of  any  capital  withdrawn  therefrom ;  nor 
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for  any  sum  employed  or  intend^  to  be  employed  as 
capital  m  audi  trade,  manufacture,  adventure^  or 
oonoern ;  nor  fot  any  capital  employed  in  icaprore- 
ment  of  pre:ntBei  occupied  for  the  purpoaea  of  aucli 
tr^de^  Enaaafacture,  ndveDture,  or  ooncem.  ,  ,  ." 
With  thii  there  ought  to  be  borne  in  mind  lection 
159,  which  provides  tb at  **  in  the  computaHon  of  duty 
to  be  made  imder  thii  Act  in  any  of  the  casas  before 
mentioned  ...  it  ahall  not  be  lawful  to  make 
any  other  dedactiona  therefrom  than  such  aa  are 
expreaBly  enumerated  in  thia  Act,  nor  to  make  any 
deduotiou  on  account  of  any  annual  interesti  annuity  ^ 
or  other  annual  paymcDt  to  be  paid  to  any  person 
out  of  any  pro&te  or  gains  chargeable  by  thia  Act,  in 
regard  that  a  proportionate  part  of  the  duty  lo  to  be 
charged  is  allowed  to  be  deduotad  on  making 
such  payments,  nor  to  make  any  deduction  from 
the  profita  or  gaina  arising  from  any  property 
herein  described ^  or  from,  any  office  or  employment 
of  profit^  oa  account  of  diminution  of  capital 
employed  or  loss  sustained  in  any  trade,  man  uf act  ore, 
odTeniure,  or  concern,  or  in  any  profession ^  employ- 
men  t^  or  Yocation,"  It  u  clear  from  these  enactments 
(as  has  been  repeatedly  pointed  out)  that  the  law  does 
not  permit}  ai  regarda  auch  asBesamentSi  all  dednctiona 
whioh  a  prudent  trader  would  make  in  ascertaining 
his  own  profits*  In  the  present  case  the  particular 
words  relied  on  are  those  whioh  prohibit  deductions 
**for  any  sum  employed  or  inteoded  to  be  employed 
as  capital  In  auch  trade.''  This  prohibition  was  given 
effect  to  by  this  court*  afiOLrming  the  decision  of 
a  Divisional  Court,  in  Otty  qf  London  Oontract 
Corpcration  v.  Styla,  2  Tax.  Gas,  239.  In  that  case 
the  company  had  piirchaied  for  the  sum  of  £180,000 
the  premises  as  a  going  concern  of  Charles  Phillips  & 
Oo*j  ooD tractors  for  publio  works  and  engineers,  with 
their  contract* ^  plant,  and  materials-  From  their 
receipts  in  carrying  on  the  business  they  daimed  to 
deduct  a  sum*  of  £80,000,  which  (as  they  stated) 
**  substantially  represented  a  portion  of  the  purchase- 
money  paid  to  Charles  PhillipB  &  Oi).  for  the  purchase 
of  the  contracts  and  business  on  which  the  said  net 
jffofits  were  realized*  *  .  ,  The  said  business  con- 
nstad  entirely  of  partially  executed  or  wholly  nneie- 
ointed  OQutracts  and  of  the  rights  thereunder  and  the 
boDttfits  to  accrue  therefrom  "  :  2  Tax*  Cat.,  at  p*  24L 
The  argument  was  that  this  £80,000  was  money 
**  wholly  and  exclusively  laid  out  or  expended  "  for  the 
pnrpoaea  of  the  business.  The  court  decided  against 
the  daim  of  the  company,  Fry^  L.J,,  saying : 
**  It  appears  to  me  ^  that  this  £80,000  was  a 
inm  '  employed  or  intended  to  be  employed  * 
as  capital  in  the  trade  of  the  company;  therefore 
it  is  a  sum  from  which  no  deduction  can  be  made 
under  the  Income  Tax  Acts  " :  2  Tax  Cai. ,  at  p.  245, 
Now  in  the  present  case  the  cost  price  of  the  "  caliche  " 
deposited  in  the  nitrate  gronndi  formed  part  of  the 
price  paid  by  the  Alianza  Co,  for  the  acquisition  by 
them  from  Messrs.  Gibbs  of  tiiose  nitrate  grounds  and 
other  property.  The  argument  urged  before  this 
oonrt  by  Mr.  Danckwerts  was  precisely  that  used  in 
fK^  ^-c*  of   CHty  of  London  Cmtract  Corporation  v. 


the 


Siyhi  ;  and  in  my  opinion  effect  cannot  be  given  to 
that  argument  without  departing  from  the  decision  in 
that  case,  which  is  binding  on  this  court.  That 
decision »  howev*^r^  does  not  stand  alone.  The  same 
»iew  was  taken  by  the  Court  of  Session  in  Scotland  in 
a  series  of  eaaes^viz.,  AMh  v,  SoUcitm^  of  Inland 
Eevfnui,  2  Ret  tie,  431,  1  Tax  Oas,  1  ;  Coltneu  Iron 
Co.  f.  Black,  6  Eettie,  617.  1  Tax  Css,  287,  which  was 
affirmed  in  the  House  of  Lords,  20  W*  R.  717,  6  App* 
Caa*  315,  1  Tax  Caa.  311 ;  Inhnd  Eti^mut^,  F«r*>,  16 
Be.  L*  E,  189.  It  is  true  that  in  all  these  cases  the 
assessment  was  made  under  Schedule  A*  to  which  the 
nil«s  under  Schedule  B  wefe  made  applicable  by  20  & 


30  Tict*  0.  34),  8*  8,  only  ''so  far  as  such  rules  iie 
consistent  with  *'  Schedule  A«  It  is  also  true  that  Lord 
Blackbumi  in  adming  the  Houie  of  Lords  in  Cdtnea 
Iron  Co,  V,  Bl<jtckt  held  that  recourse  ought  not  to 
haire  been  had  in  Addic'A  cme  to  the  third  rule  midar 
the  first  GQ'ie  in  Schedule  D ;  but  neither  he  nor  any  of 
the  other  noble  lords  who  took  part  in  the  dediuni  out 
any  doubt  on  the  oonatruction  placed  on  that  mlebf  fbt 
judges  in  Scotland*  Theonlp  authority  in  the  appd- 
lanta*  favour  is  KnowltB  v,  MvAdam,  26  W*  R,  114,  ^ 
Ex.  D*  23,  hut  this  case  was  oFerraled  bf  the  House  of 
Lords  iu  C<iltn^4%  iron  Co,  t.  Black,  no  doubt  on  tbs 
ground  that  an  erroneous  construction  had  beea 
placed  by  the  Bxcbequer  Bivisioo  on  the  statute  39  & 
30  Tiot.  0.  36|  s.  S^  already  referred  to*  But  at  thf 
same  time  I  am  unable  to  see  that  anything  was  eiid 
which  lends  support  to  the  argument  on  behalf  of  thi 
present  appellants.  It  was  eaid  that  the  Alian^a  GOtii 
entitled  to  apply  capital  in  payment  of  dividends,  aod 
the  case  of  Lee  v.  Nemhatel  Asphalts  Co,,  41  Ch>  D.  I* 
was  referred  to.  I  do  not  think  it  necesaary  todisooH 
the  vexed  quel ti on  whether  capital  can  he  lawfdlf 
aoplied  in  payment  of  dividends,  and»  if  iO»  iu  what 
drcumfltances.  It  is  sufficient  to  say  that  I  am  not 
satisfied  that  such  capital  (if  anf]  aa  may  be  lawfully 
paid  away  by  a  company  to  its  shareholders  in  ths 
shape  of  dividends  would  be  regarded  by  the  Legis- 
lature as  an  nndt  subject  for  assess  ri^ent  to  iucoms 
tax,  or  would  not  fall  within  the  prohibited  dednc- 
tions  in  respect  of  **  capital  withdrawn"  or  sumi 
**  employed  or  inten del  to  be  employed  as  oapitaL** 
For  these  reasons  I  thiuk  that  the  appeal  faiU  and 
ought  to  be  dismissed* 

MATHjfiw,  h.J. — I  am  of  the  aame  optuloii.  Tkl 
objections  to  the  tsseisment  have  been  sufficieiitlf 
dealt  with  in  the  judgment  of  Channel!,  J,,  and  I 
cannot  add  anything  to  the  reasons  given  in  the  jud|- 
ment^  uf  the  Master  of  the  Eolla  and  Stirling,  LJ  * 
for  dismiasing  the  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Ashunif  M&rrU,  Orupt 
(fe  Uo. 

Solicitor  for  the  Crown,  Solidior  of  Inland  Bmmm. 


J^tgfl  OToutt  of  ;9u0ttfr 

Chan.  Dir.        I  -.  .    ,..     ..       , 

Swinfen  Eady,  J.  f  ^^^*  i* ;  Nov,  I, 

In  Tt  Oayley, 
AWBRY  w*  CaTLET.  C*>.) 
WiU—Von$trudion—'^  The.  d^aih  dutiu  pagnbk  ctd  ^ 
my  eataW^  Settlement  utate  dutg^^kOe  dv^— 
Specific  fuwl— Finance  Act,  1806  (59  rf-  60  F/««.  f- 
28),  t.  10,  Buh-sedion  L 

The  exprtuion  in  a  will  **  tht  dmth  d^OkM  {"^MO^^  ^^ 
of  my  estate,'*  if  expreiily  dtreeUd  to  hi  pMmit/^ 
fund  therein  speeified^  falh  within  section  19,  sMth-Mdim 
1 ,  of  the  Finance  Act,  IWB,  and  is  an  ^^e^cpreti  prtfritiom" 
within  the  sub'Aeetion,  It  therefore  eattendM  to  aU  dfM 
duties,  settknunU  estate  duty,  as  wdl  ws  u^t^  dtd^^  mvd 
therefore  the  duties  on  certain  chatkh  $^tM  hy^mB 
must  he  home  by  the  specific  fund. 

In  re  Lewis,  [1900]  2  Ch.  n«7,  disttrntd  md  JMm- 
guishetL 

The  decision  in  In  re  Pimm,  Sharpe  i^^  'Badg^Otk^  9i 
W,  n,  MS,  [1&04]  2  CL  346,  adofdmt, 

(a,)  Reported  by  A.  B,  TATLOtm,  Esq.,  Baniilir- 
at- Law, 
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High  Ooitrt. 


Iir  BE  OAYI.XT.--I1I  SE  Maksbe. 


HlQH  COUKT. 


Origiii&tiDg  ButniMoiis. 

Tbii  WM  a  Bunimonfl  takfin  out  for  the  purpofie  of 

det^ermidiDg,  ans^oDg  other  matte ra»  the  queation 
whether  ia  reapwi  of  a  will  certain  sattlwnaetit  estAte 
titity  was  payable  out  of  certain  settled  chatt^li  OP 
out  of  a  fund  therein  flpe<iiBed, 

Tha  facU  wera  ihortly  as  follows :  By  bar  will, 
dftted  the  3rd  of  Juljf  1699,  a  testatrix  bequeathed 
certain  paouuiatj  legatjiea  thetfiu  apecifieJ,  which  she 
declared  should  be  **  free  of  all  death  duties.*'  She 
mado  alio  oertain  flp«€i&a  bequests  thereiQ  mentioned, 
and  bequeathed  certain  chattels  to  the  plaintiSs  upon 
trust  for  soma  persons  with  direra  remainders  ov^ar* 
8he  then  bequeathed  a  fund  which  she  expressly 
specified,  to  the  executors  and  trustees  of  her  will 
upon  trust  to  pay  thereout  her  funeral  and  testamen- 
tary expens>'s  and  debts  and  the  lagactas  which  aha 
bad  bequeathed  in  bar  will,  and  also  to  pay  thereout 
**  the  death  duties  payable  out  of  my  estate/'  and 
to  stand  possessed  of  the  raaidue  of  tbe  said  fund 
upon  trtiat  aa  to  a  part  for  the  defendant,  and  as 
to  the  remainder  on  trusts  therein  declared.  8he 
bequeathed  the  residue  of  her  property  to  the 
defendant* 

Tbe  testatrix  died  ou  tbe  10th  oE  M^y,  1903. 

Subseqaendy  this  summons  wi^  taken  out  by  her 
exet^utors  and  trustees. 

r.  A,  Naih,  for  the  plaintiffs. 

Ward  Coleridge,  for  the  defend  ant*  cited  In  re 
Lewu,  Ltmi  v.  SmiiK  48  W.  B.  426.  [1900]  2  Oh- 
176;  In  r^  King  ,Tmver8  v.  Kelly,  52  W,  B.  230, 
[1904]  1  Ch-  mi ;  In  rt  Cternow,  Yeo  v.  Clmmv,  48 
W.  E.  ^^41,  [1900]  2  Oh.  182 ;  In  re  Treasurt,  Wildr, 
Sianham,  48  W.  E.  696,  [1900]  2  Ch.  048;  In  re 
Marymi-WiUm,  48  W.  R.  338,  [1900]  1  Ch.  665,  570; 
tlitt  Fmanoe  Act,  1896  (59  &  60  Yict»  0.  28),  s.  19,  sub- 
seetion  L 

A*  Adams,  for  the  tenants  for  life  of  tbe  settled 
chattels,  referred  to  In  re  Levnidgej  Spain  y.  Lfjoindre, 
60  W.  fi.  205,  [1901]  2  Ch.  830 ;  In  re  Pimm,  Bharpt 
T.  Hodijson,  52  W.  E.  648,  [1904]  2  Ch.  345 ;  the 
Pinanoe  Act,  1894  (67  &  68  Vict,  c,  30},  9.  U. 

SwrxPEN  Eady,  jr.— The  question  is  whether  the 
settle Eugnt  estate  duty  on  the  settled  chattels  is  paj* 
able  out  of  those  chattels  or  out  of  the  spe<3ifio  fund  be- 
queatbad  **  upon  trust  to  pay  thereout  my  funeral  and 
tattamentary  expenaefl  and  dehit,  and  the  legacies 
bequeathed  by  this  my  wiilt  and  the  death  dntits 
payable  out  of  my  eatata."  Does  this  trust  amount 
to  **  an  ectpresa  provision  to  the  contrary  "  within 
ft€Ction  19,  sub-seeticin  l^of  the  Finance  Act,  1890  P 
Unleas  it  does,  the  settled  chatties  must  bear  the  duty 
payable  under  section  UK  On  the  other  hand,  if  the 
trust  amounts  to  '^an  expreaa  pro  via  ion  to  the  con- 
trary»"  effect  must  be  given  to  it  under  the  section. 

The  language  of  the  testatrix  is  Tery  wide.  She 
directs  *' the  death  duties  payable  out  of  my  estate" 
to  be  paid  out  of  the  speciJie  fund.  It  is  ciaar  that 
settlement  estate  duty  is  a  df  ath  duty.  In  section  3  3 
of  the  Fioance  Act,  1894,  where  the  expresticn 
''death  duties"  ooours,  the  expresiaion  is  delned  as 
inqluding  estate  duty,  and  therefore  aettlement  estate 
duty.  A  direction  to  pay  *'  the  death  duties  payable 
ont  of  ray  estate  **  out  of  a  specific  fund  would  primd 
/acie  include  all  death  duties— *.e.,  settlement  estate 
daty  as  well  as  estate  duty.  In  In  re  Lewis  there  was 
a  direetion  to  pay  ''  all  duties  payable  by  law  out  of 
my  estate  "  ont  of  a  specific  fund.  It  was  contended 
that  the  testatrix  bad  contracted  duties  of  two  classes 
— namely,  duties  payable  by  law  out  of  her  estate — i.e., 
dntiea  payable  by  reason  of  death  iimpUdt^^  and 
duties  payable  by  reaion  of  something  else — viz.,  the 
disposition  she  had  made,  such  as  the  legacy  duties. 


Kekewioh,  J,,  did  not  adopt  this  constructiouj  but 
held  that  the  '^dntiei  payable  by  law  out  of  any 
estate "  meant  the  dutieB  thrown  upon  the  residuary 
estate,  and  did  not  include  settlement  estate  duty, 
which  the  law  has  said  shall  he  payable  out  of  the 
settled  legacy.  I  am,  however,  not  embarrassed  by 
the  expression  '*by  law  ^*  In  the  present  case.  In  the 
recent  case  of  In  re  Fhnm  the  testator ,  after  settling 
certain  freeholdsi  directed  '*  my  debts,  funeral  and 
testa m cut Ary  expenses  and  duties  ^^  to  be  paid  out  of 
residue.  Far  well,  J.,  said:  "The  expression  'my 
duties  *  is  certainly  a  wide  phrase,  and  I  see  no  ground 
for  restricting  its  generattty.  I  think  it  is  a  com- 
pendiouB  way  of  expressing  what  he  had  in  his  mindi 
and  that  be  meant  to  say  *  all  duties  to  which  my  estate 
is  liable  by  reason  of  any  of  the  disposition e  I  have  made 
in  my  will/^  I  can  sac  no  other  sensible  caostr notion 
of  this  direction  in  the  residuary  ckuia  of  the  will. 
The  duties  are  payable  to  the  revenue,  but  tUey  arisa 
nuder  the  proTisions  of  the  testator's  wilt,  and  in  this 
sense  are  the  testator's  duties.  .  *  *  The  result  is 
that  in  this  cose  the  settlement  estate  dnty  aa  well  as 
the  estate  duty  are  payable  out  of  the  general 
rdiiduary  estate.'^ 

In  the  presmit  caie  I  am  of  opinion  that  tbe 
expression  ''the  death  duties  payable  out  of  my 
estate '*  extends  to  all  death  duties ^fiz^,  aattlement 
estate  duty  as  well  as  estate  duty.  It  is  a  oouYenient 
and  coEopendiouB  expression,  aed  I  can  see  no  reason 
to  restrict  its  meaning.  The  duties  must,  therefore, 
be  borne  by  the  speoided  fund. 

Solidoitors,  Wood,  Bigg,  d^  Nmh  for  W*  J*  ^  B, 
Awdry,  Chippenham;  Bell^  Brodrickt  *^  Gmiji  for 
dray  d^  Dodsworth,  York. 


Oct.  26, 


Chan*  Dir.     I 
Warrington,  J.  ] 

In  rt'  Maivser. 
Ati'okney-Ge*yeiial  !'•  LircAs*  (o,) 

WiU— Legacy— Cfuirity — lifpaif  of  burial  grounds — 
Rtslrittimi  to  memherB  0/  a  pariictdar  std^ Advance- 
meni  of  feUgiont 

A  hiqiieMt/or  the  purpose  0/  keeping  in  order  hnrial 
grctunds  mhith  are  restrided  to  the  ufl«  of  the  Society  of 
Friends  u  a  gift  for  the  admincement  of  rdigion^  atid, 
€onaeqiienUi/i  a  valid  charitable  htqu^iit 

Adjourned  summons. 

By  hm  will,  Alfred  Hanaer,  who  died  on  the  27th 
of  October,  1902,  and  was  a  member  of  the  Society 
of  Friends,  ga^e  Tarious  legacies,  and  continued  as 
follows  :  **  £  to  all  the  rest,  residue,  and  remainder  of 
my  estate  and  effects  both  real  and  personal  I  give, 
devise,  and  bequeath  the  same  to  the  said  Edmund 
Lucas  and  George  Bell  Grip  per  upon  trust  to  pay  the 
following  legacies  and  annuities— that  is  to  say,  to 
pay  to  the  Hertford  and  Hoddesdon  Preparative 
Meeting  the  sum  of  £1.000,  I  directing  that  tbe 
meeting  shall  appoint  five  of  their  members  to 
receive  and  give  a  receipt  for  the  same,  and  that  the 
same  shall  be  invested  by  tbe  live  members  and  the 
inter  eat  applied  by  them  under  tba  order  of  tbe  said 
Preparative  Meetmg  for  the  sole  purpose  of  keeping 
in  good  order  the  existing  burial  grounds  under  1/he 
care  of  the  meeting,  and  in  particular  the  grave  of 
my  late  wile.'* 

Under  the  care  of  tbe  Preparative  Meeting  ware  tbe 
follawing  existing  burial  grounds:  (I)  Cott«red  (now 

(a,)  Reported  by  PKRCT  H.  WofFlKLD,  Esq., 
Barrister-at-Law, 
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Hh»  Ct* 


Ik  re  MANSSR.— HAEQBOYflB,  AROETBOir,  &  Oo.  ff.  HASTOrf  AUD  A^TOtHSft* 


Ha,  Or, 


diiuBdd),  which  John  Exton  g&v&  by  will  *^  aato  ail 
Ohriati&n  people  to  bury  their  dead  frank  and  free 
without  money  and  without  pnee<i  flo  long  as  the 
world  should  endure  "  ]  (2)  Hoddasdon ;  (3)  Hertford p 
a  piece  of  arable  land  used  hj  the  people  oallei 
Qaakera  ae  a  barying  placo;  and  (4)  Ware  (now 
disused). 

Five  Didmbers  of  the  PrepiratiFa  Meeting  were  duly 
appointed  to  receive  the  legacy «  but  the  executor* 
declined  to  pay  it  on  the  ground  that  it  was  Toid, 

Tiie  Attorney* General t  to  whom  the  qupstton  of  the 
le^^acy  had  been  certified  by  the  Ctiarity  Com- 
natssionersi  took  out  this  an  in  mom  asking  for  aa  order 
direoting  the  exeeutors  to  pay  the  legacy  to  the 
Prepiirative  Meeting. 

E^  Beaumont,  for  the  summons. — This  ii  a  ¥alid 
obar liable  trusty  although  restricted  to  the  benefit  of 
the  membars  of  a  pariicalar  society.  These  trusts  are 
sufficiently  lor  the  benefit  of  the  pubUc  to  support  this 
legaoy.  A  truit  to  keep  in  repair  a  church,  cr  even 
the  ornaments  of  a  church,  is  good ;  therefore  a  gtf  t 
to  keep  in  repair  the  churchyard  raund  the  church  is 
good  :  In  n  Vaughan,  [IHm)  iJ3  Ch.  D,  187,  192* 

Bm  Terrell r  K*C.f  and  A*  D,  T^saeut  for  the  repre- 
ientatives  of  Henry  Manser,  the  residuary  legatee. — 
To  be  a  good  charitable  legacy  a  gift  for  the  repair  of 
a  butial  ground  muit  come  within  one  of  the  four 
classes  mentioned  by  Lord  Macnaghten  in  Oommii- 
&ioner&/or  S]>ecial  Farpo$fa  of  Incotm  Tax  v*  Femidt 
[1891]  A.  a  531,  5S3,  40  W.  E,  Dig.  217>  It  must  be  a 
trust  for  the  relief  of  poverty,  for  the  advancement  of 
education,  for  the  advancement  of  religion,  or  for 
other  purposes  hent^ficiftl  to  the  community.  This  ca^e 
is  obviously  not  within  the  first  two  Leads.  We  submit, 
farther,  that  it  ii  not  for  the  advancement  of  religion* 
A  gift  for  keeping  op  a  meeting -house  would  be  good, 
but  Quakers  do  not  hold  any  settled  religious  service 
on  the  occasion  of  a  funer*!.  A  trust  lor  the 
benefit  of  the  members  of  a  particular  society  such  ai 
m  club  or  a  friendly  society  is  not  a  charity:  in  re 
Ulark*»  Trmt,  24  W*  E.  233,  (1875)  1  Ch.  D,  497, 
The  Society  of  Friends  is  simply  a  dub*  A  burial 
ground  belonging  to  the  Church  of  England  is 
not  in  Ihe  same  position*  because  it  is  within  the 
Ohuroh  Buildizig  Act^  1S03,  which  allows  land  to  be 

flven  for  burial  grounds,  and  moLey  not  exceeding 
500  t^  be  given  for  the  repair  of  churchyards.  Such 
a  gilt  would  not  be  valid  without  the  Act,  and  it  does 
not  apply  to  Quakers.  The  gift  in  In  re  Vaughatit 
33  Ch*  D.  187,  for  the  repair  of  a  churchyard  was  only 
supported  on  the  ground  that  it  was  legalised  by  the 
Act*  There  is  no  case  in  which  a  gift  of  &  burial 
ground  for  dissenters  has  been  held  to  be  a  public 
oharity. 

Vanrif  for  the  executors, 

M.  EomfT  held  a  watehiug  brief  for  the  Preparative 
Meeting* 

WabbiiigtoKj  J.— Is  a  gift  of  money  for  the 
purpose  of  providing  a  burial  ground  a  good  charit- 
able gift?  If  it  is,  it  seems  to  me  that  a  gift  of 
money  for  the  purpose  of  keeping  such  a  burial 
ground  in  crder  wculd  also  be  a  good  charituble 
gift.  Now,  is  a  gift  of  a  burial  ground  for  the 
benefit  of  the  Society  of  Friends  a  good  charitable 
gift?  In  mj  opinion  it  is.  A  gift  of  money  for 
the  purpose  of  providing,  or,  as  in  this  case, 
for  the  purpose  of  keeping  in  good  order,  a  burial 
ground,  though  that  burial  ground  ni*y  not  be  a 
parish  churchyard,  and  though  it  m*y  be  connected 
with  the  meetlng*house  of  or  for  the  benefit  of 
members  of  a  particuUr  relrgio us  community,  may,  in 
my  opinion,  be  supported  aa  a  gift  for  the  advance- 
ment of  relgion,  and  therefore  be  a  good  charitable 


gift*  There  can  be  no  doubt  that  a  ^t  of  money  to  hs 
iQvested  in  the  parcbase  of  land  or  in  the  purchtse  of 
a  building  to  be  uied  as  a  chapel  o r  meeting- hoaie  for 
the  purpDses  of  a  p^ticular  Obrbtiau  denominatiou 
would  be  a  good  charitable  gift,  as  would  be  alio 
money  to  be  expended  in  the  maintenauoe  or  **  keeptnj^ 
in  good  order/'  to  use  the  wordi  in  this  wHl,  of  such 
a  building.  The  same  would  h^  trne  of  the  oniaineiiti 
cf  the  budding  and  the  furniture  or  thiogs  necessary 
for  the  celebration  of  worship  of  whatever  form  oon- 
ducted  in  that  building.  It  seems  to  me  that  it  ii 
impossible  to  distinguish  between  money  given  for 
any  of  those  purposes  aud  money  given  for  the  pur- 
pose of  providing  or  keeping  in  repair  a  burial  ground, 
which  I  think  mo  it  people  would  regard  ai  ancilkry 
to  a  building  devoted  to  religious  purposes  in  the  way 
I  have  mentioned.  I  think  one  naturally  ocmtte>ali 
the  bunal  of  the  dead  with  religion.  In  re  Vaughan, 
33  Cb.  D.  ISTf  has  baen  referred  to  at  not  supporting 
this  view*  T^at  was  a  case  cf  money  given  for  tha 
repair  of  a  churchyard,  and  the  queattou  aros* 
whether  money  so  given  was  validly  demote  1  to 
charitable  purposes.  North,  J.,  found  that  it  was. 
He  found  a  good  reason  in  his  mini  lor  so 
holding  in  the  words  of  the  Church  BuilcUog  Ani, 
1803,  aud  he  decided  it  on  the  words  of  that  Aot^  It 
does  not  at  all  foUow  that  if  he  had  been  driven  to  it 
he  would  not  have  decided  it  in  the  s^me  way  on 
other  grounds,  and  I  cannot  see^  therefore,  that  ths 
case  is  atiy  authority  against  the  view  which  I  havi 
juit  expressed.  But  I  ttiiok  that  he  did  also  decide  it 
on  the  broadtr  ground.  If  one  looks  at  the  psmagft 
referred  to  in  33  Ch.  D.p  p*  192,  where  the  learned  judge 
sums  up  what  he  htid  been  saying  in  referenoe  to  th^ 
Oburoh  Building  Act,  I  think  one  cvi  see  whftt  hii 
true  view  was.  He  says:  *'To  put  it  shortly,  I  do 
not  see  any  difference  between  a  gift  to  keep  in  repair 
what  is  called  '  God's  house  ^  and  a  gift  to  keep  iu 
repair  the  churchyard  round  it,  which  is  often  oaued 
*  God^s  acre.' '' 

It  is  admitted  that  a  gift  to  keep  in  repair  • 
Quaker* s  meetmg-houae  would  be  a  perfectly  g^ 
gift  If  so,  on  this  view  a  gift  to  keep  in  repair  a 
Quaker  burial  ground  would  be  a  perfectly  good  gift. 

There  will  be  a  declaration  that  the  legacy  is  v2id, 
and  a  direction  that  it  shall  bs  paid,  with  intarvat  al 
4  percent.,  to  the  five  members  of  the  Pr«par«llr« 
Meeting  upon  production  of  evidence  of  their  »pfiouil- 
ment* 

Solicitors,  Treasury  SoItdUir;  SonUydt  Wf^htmam: 
J?,  a  Swaine,  lor  E.  S.  HawJa,  Hertford* 


Jan.  20. 


K*  B*  Div.  ) 

(Lord  AJverstone,  L.C  J.,  and  I 

Kennedy  and  Eidley,  JJ.)     J 

HAfioaoYES,  AE0N3OW,  &  Co.  V.  Haatofp  smu 

AnOTHSB,  (a.) 

Landlord  and  tenant  —  Building  Id  in  ft^k  —  Bf^ 
Tdained  by  lantU&rd—No  e^-prtw  eovmant  Ay  fawUM 
to  keep  roof  in  repair^Neghgenee  in  user  u/  fw/  If 

landlord* 

The  defendant  woe  the  owner  of  a  huiWng  Icf  oaf  m 
flat^^  and  the  plmntiff  wai  a  knant  of  one  ^f  tki^t^ 
Tht  roof  wai  not  demiudt  bid  remaift^  in  the  po$$mSm 
and  under  the  contrd  of  the  defendant  The  ^tmSni 
negkv.t€d  to  clean  out  the  ^ters  and  pipes,  and  furtktr 
n&jleckd  to  repair  them  after  notice  had  heen  given  It*  A«« 
ly  the  plaintiff,  witereby  the  plaintiff  suffered  dam^^^ 


(a.)  Reported  by  MAimiCB  N«  D&ucQUXft,  Ba^*, 
Barritter^at-Law* 


VoULlIL 
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HiOH  Coir&T* 


HARaBOTBS,  AEON&Oir,  &  Co,  Vt  HAaTOPP  AND  AkOTHEE, 


HlQH  CtoUBT, 


Htld,  thai  apart  oltogHher  ftGrn  uny  implied  «^^il?<'- 
liim  upon  the  de/tndnni  to  repair  the  roof  rein  hied  in  hi» 
poiie90wn  and  under  hh  cofttrolf  if  ther€  be  evidence  of 
mgUgent  uaer  of  ikt  roof  htj  him  wkereh/  hU  knant 
^ufftrtd  damage t  ^^  uction  is  maintainMe  hy  th&  kti^af. 
Appeal  by  the  defeudaat  frost  a  deokian  of  bU 
Honour  Judge  Eentoul  at  the  Citf  of  Londoa  County 
Court. 

By  an  agreement  dated  the  14th  day  of  November, 
1902,  tbe  defendant  demi*ed  to  the  pUmtiff  a  t!*t  on 
the  third  fiaor  of  pretniees  situate  at  Noa.  39^  40|  41 » 
Foftter-lane,  Cbeapiide.  Tiio  lease  contained  a 
coveniint  by  the  plaiDtvfftokeep  in  gooi  repair^  and  a 
coTenaut  by  the  defendant  that  the  plaintiff  shguld 
peaceably  hold  and  enjoy^  the  premiaea  demised. 

Th&  roof  of  the  building  was  not  demised  bj  the 
agi^eement,  but  remained  in  the  posaeirion  and  under 
ih&  control  of  the  defendant,  There  was  no  exprMi 
oo?enaiit  by  the  the  defendant  to  repair*  or  keep  In 
repUT,  tbe  roof. 

Owing  to  the  defective  condition  of  tbe  roof,  water 
went  through  to  the  plaintiff's  premises  and  ciused 
certain  damage,  in  respect  of  which  the  plaiatt£F 
brought  an  aotion  in  the  county  court ^  and  re- 
covered  the  sum  of  £39.  The  learned  county  court 
jndge  found  that  the  defendant  had  repaired  the  roof 
in  the  pait  at  the  requeit  of  Ma  tenant ■,  none  of  whom 
had  in  fact  repaired ^  or  been  called  upon  to  repair  it  *, 
that  iu  January  and  July  a  proper  inspection  ol  the 
condition  of  the  roof  had  not  b^ea  made ;  that  in 
July  at  the  request  of  the  plaintiflf  the  defendant  had 
remedied  certain  defects  in  the  roof,  hut  in  Oiatober, 
owing  to  the  work  aud  inspection  having  been 
negligently  effected,  the  gutters  a  fid  pipes  b»Oftme 
oboked,  causing  water  to  come  down  into  the  plaintiff's 
premises,  whereby  the  plaintiff  sustained  damage ;  that 
the  plaintiff  immediately  gave  notice  to  the  defendant 
on  the  22iid  of  October,  but  that  the  aurveyor  of  the 
defendant  did  not  attend  until  the  26th  of  October, 
during  which  interval  further  damage  was  sustained. 
Tbe  learned  county  conrt  judge  held  that  the  defend- 
«nt  had  been  negligent  in  not  keeping  the  gutters 
clean,  and  in  not  attending  c[nickly  enough  after  he 
had  notice. 

The  defendant  appealed,  on  the  ground  that  the 
le&med  judge  was  wrong  in  law  in  holding  that  the 
defendant  was  under  any  liability  to  use  reasonable 
oare  in  keeping  the  gutters  and  pipes  in  queatiou  in 
good  order. 

Uolman  Chfgonj,  for  the  appellant, —The  defendant 
proved  that  there  was  no  structural  defect  in  the  roof, 
and  leeing  that  as  a  matter  of  law  there  was  no  lia- 
bility on  the  defendant  to  repair,  there  was  no  cause 
of  action  against  him*  It  it,  of  courie,  settled  law 
that  if  the  landlord  does  not  covenant  to  repair  he  is 
not  liable  to  repair :  Gott  v.  fhmdy,  2'S  Ii.  J-  Q*  B*  L 
Mithr  V.  Sancodc,  41  W,  E,  578,  [189;S]  2  a  B.  177, 
ifl  no  authority  against  the  defendant,  because  thero 
the  plaintiff  was  a  stranger  invited  to  go  on  the 
premises.  The  landlord  cann:>t  be  liable  under  the 
ooTenant  for  quiet  enjoyment,  because  here  there  is  no 
act  of  commission  on  the  part  of  the  landlord :  Marri- 
jon  V.  MiincastfT,  40  W.  E.  102,  [1891]  2  a  B.  080 
(see  Lord  Esher,  H.E,,  at  p,  684),  There  have  been 
Amerioan  decisions  in  my  favour  where  the  facta  were 
precisely  the  same,  Ktimjcr  v.  Ferranti  43  Am-  Beps* 
223—^*  In  a  lease  there  is  no  implied  covenant  on  the 
port  of  the  lessor  to  repair,  and  this  applies  to  the 
case  of  distinct  tenements  under  a  common  roof  and 
ttus  want  of  repair  of  the  roof/'  Car»tair$  v*  Tatfhr, 
IB  W*  E.  723,  L.  E,  6  Exch.  217,  ia  in  my  favour. 

Biurgfi,— It  has  been  decided  that  the  landlord 
must  take  reasonable  care  :  see  all  the  |ttdgmcnts  in 
MiUer  T*  ffaneock.    Bo  agam  aU  the  jndgmtnts  in 


Ofntain  ▼.  Taylor  favour  the  view  lor  which  I  am 
contending.  I  submit  there  is  a  duty  upon  the  land- 
hiid  to  keep  ike  rcof  in  proper  repair :  Biake  y*  Wool/, 
47  W,  E*  8,  [1898]  2  a  B,  426. 

Gngory  repUedi 


Lord  ALTBRaTOiTB,  L.  O.J.  —  This  case  raises 
intricate  points  and  is  one  of  the  instances  which 
are  n  >t  infrequently  occurring  of  important  points 
ar  fiing  in  sm*ll  county  court  e%ses  which  ^  require 
at  much  consideration  as  though  they  involved 
Urge  sums  of  money  and  were  beiog  dealt  with  in 
the  High  Court  without  the  formalities  of  such 
proceedings.  We  have  come  to  the  eoaolusion  after 
the  able  argument  addreised  to  ns  that  upon  the  facts 
a  I  we  presume  them  to  have  been  found  in  this  case 
we  ought  not  to  interfere.  I  will  say  a  word  later 
wi  h  lespeot  to  the  propoiition  which  Mr*  Gregory 
invito  d  us  to  docide,  but  I  think  it  proper  to  state 
first  what  I  nuderatand  to  be  the  facts*  The  learned 
county  court  judge  found  that  the  roof  was  not 
demised  to  the  plaintiff  in  this  case,  and  there  in  no 
evidence  that  any  of  the  tenants^  of  whom  the  plain- 
tiff was  onOj  had  any  access  to  the  roof  or  special 
privilege  to  go  upon  the  roof,  and  the  tenants  had 
not  in  fact  repaired  t^e  roof  nor  were  called  ufion  to 
repair  it.  Secondly,  the  learned  county  court  judge 
has  not  based  his  judgment  upon  any  neglect  of  the 
defendant,  the  landlord,  of  a  duty  to  repair  the  roof* 
Tnere  was  evidenge  that  at  one  time  the  roof  was  ont 
of  repair  and  the  repair  was  done.  But  it  seemed  iu 
the  opinion  of  the  learned  county  cotirt  judge  that 
naither  the  pipes  nor  the  gatter  were  cleared  in 
January  or  July,  and  that  the  roof  was  not  intjpected ; 
further,  that  after  notice  on  the  22nd  of  October 
the  defendant's  agents  did  not  go  to  inspect 
in  the  time  they  ought  to  have  done,  whereby 
damage  was  sustained,  We  ought  not  to  inter- 
fere in  this  case  if  there  ba  a  right  of  aotion  to 
some  part  of  the  damage.  We  have  got  to  deal  with 
that  state  of  things  having  regard  to  the  findings 
of  the  learned  eouuty  court  Judge,  and  seeing  whether 
the  learned  county  cotirt  ju-lge  has  decided  rightly 
in  law  upon  these  facta. 

We  have  three  finiiicgs  of  the  learned  county  court 
judge  :   Toe  roof  was  under  the  control  of  defendant, 
the  gutter  was  not  clear,  and  the  defendant  did  not 
go  quickly  enough,     tTnder  the  circumstances  ia  the 
learned  cmnty  court  judge  right  iu  the  view  he  has 
taken  where  the  roof  is  under  control  and   in  the 
possession  of  the  landlord  ?    I  do  not  wish  to  decide, 
nor  is  it  necessary  to  decide  io  this  case,  that  there 
ia  in  all  cases  an  obligation  to  repair  on  the  landlord* 
We  may  have  to  decide  that  some  day,  bat  Mr.  Gregory 
has  ingeoiously  suggeated  that  the  landlord  cannot 
be    liable  in  this  case  because  what  he  has    bean 
charged  with  is  an  act  of  omissioa  and  not   of  com- 
mission.    I  thiuk  that  is  a  fallacy,  bacause  it  seems 
to  me,  assuming  the  landlord  to  keep  control  ol  ttie 
roof  and  retain  it  in  his  posseaaiou  and  not  to  clear  it 
out  after  he  has  notice,   it  may  very  soon  amount 
to  an   a^>t  of  commisiion— via,*  allowing  gutters  to 
choke  after  he  has  notice.     Assuming  that  the  land- 
lord has  retained  control  of  the  roof  and  has,  aa  m 
this   case,  repaired  it    when    called    upon,  and  has 
inspected  it  from  time  to  time,  is  he  liable  to  an  aotion 
where  the  gutters  are  choked  by  neglect  to  repair 
them  and  when  he  knows  they  are  in  a  dirty  condi- 
tion ?    U  there  any  authority  that  boars  that  out  f 
It  is  stcenuoutly  urged  by  Mr.  Gregory  that  unless 
there  is  an  obligation  upon  the  landlord  to  repair  bis 
neglect  t^  clear  out  the  gutters  cannot  be  regarded  ai 
&  breach  of  obligation  to  keep  the  roof  in  proper  con- 
dition and  proper  repair,     I  think  the  cases   have 
differentiated  between  mere  obligation  to  repair  and 
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HlQB  CJOUBT.  WOLPl  V.  GlEBK  OF  THl  SUBEVY  CoUITtT  GOUWOIL  AND  ArOTHEE.  HiOK  OoITST* 


tiier  when  &  pftrt  of  the  property  it  Fep&irnd   and 

r#tam«d  ID  the  p^naaanotiof  the  Uiidlord,  wb^ra  there 
has  been  neglige  nee  on  hit  part,  and  Carstain  v, 
Taylor  is  a  oise  in  which  a  similar  point  aroie.  In 
Cantairs  v.  Taylor ^  where  the  defendaiit  had  let  to 
the  plaintiff  the  ground  floor  of  a  wareliouae,  the 
upper  floor  being  kept  by  the  defendant  himself,  and 
a  rat  ate  a  hole  ia  a  pipe,  whereby  the  rain  came 
throngh  ints  the  plaintifiTa  preminei  and  damaged  his 
goods,  It  was  heia  that  the  defendant  wat  not  liahle, 
either  on  the  ground  of  an  implied  obligation  or  that 
he  bad  brought  the  water  to  the  place  from  which  it 
entered  the  wEtr chouse.  Mr.  O^regory  pressed  ua  to  say 
that  the  ju'igmenti  rather  contradicted  the  view  that 
there  wai  any  obligation  to  repair.  I  do  not  think 
they  went  ao  far.  I  see  the  Chief  Baron  says  that, 
conceded  an  in. plied  covenant,  the  landlord  would 
not  ba  liable  for  mischief  arising  out  of  aceidenta 
of  this  Mnd>  He  decided  that  aa  the  rat  bad 
oauaed  the  damage  it  waa  not  hii  liability. 
Bramwell,  B.^  adopta  the  same  vlew^  and  siys  that 
the  defendant  can  only  be  liable  if  he  was  entity  of 
neKli^nee,  And  Martin,  B.^  on  p,  223»  saya : 
<*  Probably  the  defendant  waa  nnder  a  liability  to  uie 
reasonable  care  in  keeping  the  loof  aecu'e,  but  ha 
cannot  be  held  reaponaibTe  for  wbat  no  reasonable 
care  and  vigilance  would  hare  provided  egainat,** 
That  case  was  df'cided  in  187L 

In  Miliar  v*  Hancock  which  it  a o  frequently  cited 
in  this  claaa  of  oasei  the  defendant  was  the  owner  of  a 
building  thf  different  floors  of  which  were  let  separately, 
the  afaircAie  remaining  in  his  posseaaion  and  con^roL 
The  plaintiff,  a  stranger,    whit©   coining  down   the 
atftircaae,  alipp^d,  owing  to  the  defective  coadition  of 
the  staircase,   and  suitained  injuries.     Toe  deoision 
was  in  favour  of  the  plaintiff,  on  the  ground  that 
there  wat  by  neoessary  implication  an  agreement  by 
the  defendant  with  his  tenanta  to  keep  the  staircase 
in  repair,  and  inasmuiih  ag  the  defendant  muit  have 
contemplated  that  it  would  bt  used  by  persons  baviog 
bueinesB  with  bii  ten  an!  a  there  waa  a  duty  on  his  part 
towards  snob  pera^na  to  keep  it  in  a  reatonablf  safe 
condition.    I  a-n  bound  to  aay,  now  I  have  my  atten- 
tion drawn  to  these  judgments  by  Mr,  Sturgea,  there 
ii  mucn  in  favour  of  the  view  that  as  part  of  theb 
reuoDing  in  reference  to  tbe  ease  of  Smith  v.  London 
and  SL  Katharme  Bocks  (Jo.,  L  R.  3  C.  P.  326  they 
ooneidered  that  there   waa  a  duty  on   the  part  of 
the  landlord    to    tbe    plamtitf   in  that  ease,    apart 
from    any   question    of    a   covenant  to  repair.      It 
may  be  that  that  arisea    from   the  fact   that  they 
were  dealing    with   the  question   of  acceaa    to    the 
home  and  it  may  be  that    they   were  conaidering 
It  only  from  the  pomt  of  view  of  deciding  wbat  was 
the  right  of  the  plainti^*  who  waa  a  stranger  invited 
to  go  there,  but  t  am  bound  to  aay  that  both  Lord 
Esher^  M.R.,  and  Bo  wen,  L  J.,  did  nue  plain  exprea- 
aions  in  their  judgments  which  would  indicate  that 
in  their  opiiiion    there  would  be   ao   obligation   in 
reapeet  to  property  the  control  of  whioh  still  remama 
under  the  landlord,  thoogb  such  expresaiona  went  to 
a  greater  extent  than  was  neeeaiary  for  tbe  actual 
decision  in  that  caae.     But  I  do  not  think  the  judg- 
ment of  Kay,  KJ.,  go^a  so  far,  though  he  does  aay 
at  the  beginning  of  his  judstment:    "The  qupstion 
here  raised  ia  whether  the  duty  to  keep  the  staircase 
in  a  safe   condition   fell   upon  the  landlord  or  the 
tenant"^ 

I  do  not  think  Mr*  Gb-egory  ia  correct  in  spying  that 
MiUft  V.  Hancock  baa  not  some  bearing  in  favour  of 
the  plaintiff.  But  I  am  content  to  decide  the  case  on 
the  haais  that  the  laodlord  had  retained  in  his  i 
poaaeaaion  the  roof ;  the  tenants  had  no  special  right 
to  go  on  the  roof  to  dean  out  the  gutters,  and  there 
waa  evidence  before  the  learned  oounty  court  jndge  t 


of    negligence  on  tbe  part  of   landlord :  neglect  to 

clear  out  the  roof  in  the  firat  instarcs  and  neglect  to 
clear  out  after  he  had  notice,  and  that  beiog  my  view 
of  the  law  and  of  tbe  findinga  of  fact,  I  think  the 
judgment  proceeded  on  the  right  baua  and  we  ought 
not  to  interfere. 

The  American  caaiSi  though  aimilar  to  this  ctee, 
only  involve  qneatioDS  of  liability  to  repair  and  do  not 
involve  negligent  user  of  part  of  the  premises  which 
remain  under  the  control  of  the  Undlord,  I  do  not 
decide  the  more  difficult  question  whether  th«?re  may 
not  in  all  circumstancea  be  an  obligation  to  repair* 
There  ia  an  authority  in  11  Modern  EeporU  7  that 
there  may  be  an  obligation  to  repair,  I  do  not  wiih 
to  decide  that,  hut  what  I  decide  iSj  where  the  landkcd 
is  found  to  remain  in  poaaassion  and  there  haa  been 
negligent  user  on  hia  part  an  action  is  maintainable, 

Kennedy  and  EidleYj  JJ„  oouourred. 

Appeal  tiismksid. 

SoUoitors  for  the  appellants,  Uktircht  Adami,  4r 
Prior* 

Solicitor  for  the  respondent,  C>  Bud*iim  Qtag^ 


K,  B.  Div,  \  Tu  art    »t 

(Lord  Alveratone,  L.C J.,  and  J  ^^'  ^V    ' 

Kennedy  and  Eid!ey,  JJ,)     )  ^^'  *^' 

Wolfe  v.  Clerk  of  the  Surrey  OotTNTY  CouBrcn. 

AND  AjJOTUSa. 

Ee£7£  v.  The  Same.  (a,J 

Eledian  law  —  Rtgistrntion—  County  voU^  Omnenkif 
^uali^caiwn— Freehold  estaU  of  vtmr  in  pfirish  rkurtk 
btiildin^  and  iU  aite — Pew  renU—Oecupntion—Brprf- 
sentaium  r/  the  Ptopk  Act,  1832  (2  d*  3  Will  C  r- 

Suthn  24  of  the  Mif&rm  Act,  1832,  em(sU  th^  n<y 
ptrmn  thatl  ht  enticed  to  a  parliamentary  antnl^  vaU  im 
respect  of  hh  eiUtie  aa  a/neholder  in  any  land  or  hyp- 
ing '*  o€^itpiefi  by  him§d/"  if  mch  land  or  httitdiag  m 
occupied  ti  of  such  value  {now  £10  per  aun am)  os  w>mM 
mnfer  on  him  the  right  af  voting  for  a  bf/rough,  fffhdker 
he  ahull  or  ahall  not  hatm  ttcttmlly  acquired  the  righi  t» 
the  hf^rough  vote  in  respect  of  sttth  building  or  land  (ie, 
by  being  regiaterid). 

A  vicar  wa»  the  owner^  in  his  c:ipactiy  o/  vkar,  o/  m 
freehdd  estate  inmereJt/  the  parith  church  huif4in^mmi 
the  land  on  which  it  stfMjd  and  the  grQVeyard  adj^timn^  ; 
he  (iho  rereiv^d  as  vir'irff/r  his  own  me  the  **  pew  rentt** 
— i.e.,  moneya  p'lid  by  jiergtinafor  the  use  of  aitHi^  im 
the  pewa  of  the  church  during  divine  tenftt^—to  IA# 
a?nount  of  £40  a  f/*ar.  Thf  said  churth  building  mid 
land  were  aiiuoie  within  a  parliametitarif  borough* 

Held,  thai  the  vicar  did  not  in  the^e  eircumstancm 
*'  hifmelf  occupy  "  the  aaid  church  buHding  and  tsmd 
within  the  meaning  of  iection  24  o/  the  abom  Ad,  mmd 
cmisequentltf  ima  nf4  bt/  virti^  of  that  i^dton^  prtwudei 
from  having  the  parliamentary  county  vole  as  moner  ofm 
freehold  estate  in  the  eaid  t^hurch  huilding  and  land* 

Semble,  the  fact  that,  in  the  mse  of  a  new  pt$HA 
church  erected  under  the  Church  Building  AtU,  tmihtr 
the  Order  in  Council  creating  the  new  parish  twrOmdmd 
of  conaeeration  of  the  churchy  contaim  the  tpedaipn^ 
sima  relating  to  pew  r&nts  embodied  in  the  Chureli  Bmid- 
ing  Acta^  does  not  render  the  collection  and  reteipt  of  pm 
rmt%  b^,  or  on  behalf  of  the  vicur,  Ulegat. 

These  were  two  oases  stated  by  the  revising  bairlrter 

{a,)  Exported  by  K  G,  Stillwell,  Esq,,  Bftrrkter* 
at- Law, 


Vol,  Lin, 

filQH  GOUBT, 


[l^b.  3S,  |9Q!I.J 
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HiaH  GouBT. 


I 


of  tli6  Wimbledon  Dmeion  of  the  Oountj  of  Sorreyi 

and  tbe  maiD  que  it  ion  raised  in  each  waa  as  folio  wi ; 
Wfa^re  a  vicar  in  hh  capacity  of  ?icar  JB  the  owoer 
of  a  frsf'hold  property  (situate  within  a  parliamentary 
borough)  ooniiBtiiig  only  of  the  parish  churoh  build* 
teg  and  ibo  land  en  which  it  is  built  and  the  grave- 
yard adjoitinfT,  ai^d  actually  receives  for  hit  own  use 
**pew  renta-* — i.e.,  sums  of  niDney  paid  by  persona 
for  the  nae  of  tittinge  in  the  pewi  in  the  church  during 
lerrice^ — ajuounting  to  a  greater  sum  than  ,£10  a  ye^r^ 
if  the  vic&r  to  be  decm«  d  to  he  "in  occupation  "  of  tfao 
said  church  and  laud  within  the  meantug  of  Hection  24 
of  the  B^foTui  Act,  1832,  which  in  effect;  enacts  that 
where  a  pereon  holdi  freehold  property  in  a  borough 
c#f  iuffici^nt  annual  value  (£10)  to  confer  on  him  the 
right  of  yotiog  for  the  borough,  he  ihall  not,  if  he  be 
himself  in  occupation  of  the  said  fret^hold  property, 
be  entitled  to  be  registered  as  a  parliamentary  elector 
for  the  county  in  respect  of  his  ownership  of  the  said 
&«ehold  property. 

Wolfs  v,  Olbrk  of  the  Sttbeet  County  Couhgil, 

TheBeverend  Edward  Wolfe ^  in  December,  1903, 
wai  inducted  vicar  of  the  pariah  or  vicarage  of  St, 
Thomai,  and  had  duly  ckimed  to  have  hia  nam^ 
entered  on  the  list  of  parliamentary  electors  for  the 
Wimbledon  Division  of  the  County  of  Surrey  in 
respect  of  the  ownership  of  freehold  property  in  the 
said  parish,  the  u  at  are  of  hi^  qualification,  as  stated 
in  hia  claim,  baing  ^*  freehold  heuefice,^*  aud  the 
description  of  the  qualify iog  proper tv  being  *'the 
vicarage  churoh  of  St.  Thomas,  Telford  -  park, 
Btreatham.'' 

The  claimant  in  his  oapaoity  oE  vicar  was  the  owner 
of  a  freehold  estate  in  the  said  church  building,  the 
land  on  which  it  stood,  and  the  graveyard  adjoining  ; 
and  he  received  for  his  own  use  an  income  at  the  rate 
of  about  £40  a  year,  derived  from  the  *'  pew  rents  " — - 
£.e*f  the  nums  paid  by  persons  for  the  use  during 
diTine  lervioe  of  sittings  in  the  pews  of  the  said 
church.  The  said  church  building  and  land  waa 
aituate  in  the  Parliamentary  Borough  of  Battersea 
(Olapham  Division). 

The  claim  had  been  duly  objected  to  by  one  of  the 
reapoodentSi  the  main  ground  of  objeotioa  being  that, 
la  the  circuuiBtanaes  ab  ^ve  stated,  the  claim snt  himself 
"oGCopied**  the  aaid  freehold  land  and  building  in 
it»pect  of  which  he  claimed  the  ooudty  vote,  and  con- 
sequently, by  virtue  of  section  M  of  tbe  E-form  Act^ 
1832p  was  prohibited  from  having  a  county  vote  iri 
reipect  of  that  property* 

Tiae  revising  barrister  held  thii  objection  to  be 
^od,  and  disallQwed  the  claim. 

From  this  decision  the  claimant  now  appealed  ;  the 
cI&m\  of  the  county  council  and  the  objector  were 
iDi^e  reapoudents. 

The  case  stated  by  the  revising  barrister  was  as 
follow  a : 

*'  The  vicarage  of  Si  Thomas  Is  a  new  district, 
pariah*  or  ohapelry,  cut  ont  of  the  new  pariah  of 
Cbristchurchi  in  the  ancient  pariah  of  Streatham,  in 
the  S  treat  ham  ward  of  the  metropolitan  borough  of 
WaJida worth  and  the  Glapham  Division  of  the  parlia- 
e&tary  borough  of  Battersea  and  Glapham.     The 

Imant  lives  in  the  dwelling* house  in  the  said  parish 
St-  Thomas  in  the  said   parliftmentary  borough. 

0  d#ed  of  oonsecratioD,  dated  the  21  at  of  December^ 
recites  that    whereas    the    minister,    church- 

^rderoSf   and  certain  inhahitanta  of  the    parish   of 

briat church  have  represented  to  the  bishop  that  by 

eed  dated  the  30fh  of  March,   18^^,  made  between 

Knowlea  of  the  one  part  and  the  Ik'clesiastical 

.miiaioners  and  their  successors  of  the  other  part,  a 

#  of  land  was  conveyed  to  the  Ecclesiastical  Gom- 

nJApionera  and  their  auooeasors  to  be  held  for  the 


1G02, 


purposes  of  certain  of  the  Acta  of  Parliament  for 
building  churches,  and  to  be  appropriated  as  the  site 
of  the  then  intended  new  church  of  St,  Thomas  with 
tbe  snrrounding  j&rd  and  enclosure  thereto  belong- 
ing, and  recites  that  a  commodious  building  waa 
erected  thereon  and  completed  and  fit  for  divine 
service ;  that  it  was  inteud*?d  that  the  said  chnrcb 
should  be  enlarged  aa  soon  as  practicable,  and  that 
when  ari  enlarged  it  would  contain  850  sittings^  of 
which  300  sittings  should  remain  for  ever  free  and 
unappropriated ;  that  by  deed  dated  the  lal  of 
November,  1899,  the  right  of  the  patronage  and  the 
nomination  of  the  said  iu  tended  new  i;huroh  of  St. 
Thomas  ihould  be  ve^t^d  for  evf r  in  certain  trustees 
parties  to  the  last-meijtionfd  deed,  and  recites 
that  the  said  minister,  churchwarden »,  aud  in- 
habitants of  Ghri»tchurch  have  be^ough^.  the  biahop 
to  consecrate  the  a  aid  build  (Dg  aa  and  for  a 
church ;  and  the  consecratiou  deed  then  declares  the 
said  building  duly  consecrated.  The  laid  consecration 
deed  contains  no  reference  to  sittings  or  pews  save  a« 
hereinbefore  stated*  The  claimant  was  duly  inducted 
into  the  said  vicarage  by  died  dated  the  29th  of 
December,  1903,  which  recites  that  tbe  vicarage  of 
St.  Thomaa,  Telford- park,  was  constituted  by  an 
order  of  his  Majesty  in  Gonncil,  dated  the  9th  of 
July,  1903,  gazetted  the  Hth  of  July,  1903.  I  have 
toformed  myself  of  the  contents  of  this  Order  in 
Gouncil  by  referring  to  the  Oazette.  Tne  said  Order 
in  Gouncil  states  that  the  Ecelesiastical  Oommis»ioners, 
acting  in  pursuance  of  59  Geo,  3,  c,  134  ;  2  &  ^ 
Yict.  c.  49  ;  3  &  4  Viot,  c,  60 ;  and  19  &  20Tict,  c.  55, 
assign  a  diatriet  chnpelry  to  the  CLinsecrated  ehurch  of 
St*  Thomas  in  the  new  pariah  (sometime  chapelrj 
district)  of  Ghristchurch,  The  boundaries  of  the  district 
chapelry  of  St,  Thomas  are  defijied  by  the  order* 
The  order  assigns  to  the  mbiater  of  the  said  chapelry 
aU  the  fees  for  marriages^  baptiBms,  churohings  ana 
burials.  This  constituted  St.  Thomas  a  parish  by 
statute.  I  saw  in  the  Order  in  Council  no  refer enoe 
to  churchwardens  or  to  sittings  or  pews.  The  free- 
hold of  the  piece  of  land,  constituting  the  site  of  the 
church  and  the  surrounding  yard  and  the.  enclosure 
thereto  belonging  vested  in  the  claimant  on  induction 
as  vicar  of  the  said  new  parish  by  statute.  The  church 
has  not  baeu  enlarged  since  the  dtite  of  consecration. 
The  church  is  iitted  with  sittings  or  pews  consisting 
of  rows  of  benches  open  at  the  ends,  and  Exed  on  the 
tioor,  each  bench  is  numbered  and  has  room  for  several 
sitters.  Sittings  are  let  one  or  more  to  any  person 
applying  for  same,  they  are  let  for  half  a  year,  and 
not  longer^  no  pew  or  seat  ia  sold  outright*  The 
fiittbga  are  let  in  writing  specifying  the  number 
of  the  pew  or  sitting  and  the  price.  No  auch 
writing  or  copy  thereof  was  produced  to  me* 
The  sittings  are  let  for  use  during  the  ordinary 
public  services  only  and  not  for  Eidditional  or 
apeoial  or  semi-private  aervicee;  and  if  the  seat- 
holders  are  not  in  their  places  at  the  commencement 
of  divine  servioe  the  claimant,  or  thoie  acting  for 
him,  can  put  strangers  into  the  seits  that  are  let  but 
not  occupied.  The  letting  of  sittings  is  actually  done 
by  the  churchwardens ;  the  claimant's  churchwarden 
oolleota  the  seat  money  and  hands  it  over  to  the 
claimant  J  less  the  cost  of  collection,  for  the  claimant*! 
own  use  and  benefit.  The  amounts  collected  from 
letting  the  sittings  do  not  appear  in  any  of  the 
accounts  of  the  pariah  of  St  Thomai,  AU  the  sittings 
are  letable,  but  in  fact  many  are  untakeu,  although 
to  let*  There  are  no  declared  free  places  in  th«  church 
at  present*  The  scale  of  rent  for  sittings  is  fixed  by 
the  claimant  in  consultation  with  the  churchwardens. 
The  receipt  of  pew  rents  has  been  so  far  at  the  rate 
of  h£40  a  year.  Before  the  claimant  waa  instituted 
or  inducted  to  the  living  a  number  of  questiona  were 
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put  to  bim  in  piiat  or  wtitiogi  and  h©  aniwersd 
tbem^  letumiDg    tbe  paper  to    the  regifltiy  of  tb« 
dioceae.     Soma  o!  Ibe  queitiona  related  to  the  iotircea 
from  whicb  the  daimftut't  inoomfl  might  coioe,  ftod 
the  cUimftUt  made  it  pliia  by  hi«  answf ra  1 3  the  i*id 
queatioiia  that  he  should  look  to  his  steat  lettiug  lor 
part  of  bis  inoome,     Iccome  derived  frjm  letting  of 
aittiijga  ia  uuceitaiu    aud    fluotaatiog,    and  greatly 
dependent  on  the  droumstauces  of  the  people  and 
the  character  and  ability  of  the  vicaf.     There  ifl  no 
reiidpnoe  attached  to  the  church*    There  is  no  gleba 
or    tithe^    there    is    no   income     from    Und     uulefll 
as    or    s&Td    as    hereinbefote    appears.     No    docu- 
laenta   weJpe    produced    in    coutt    save    oop^s    of 
the      consecration      and      induction    deeds      b&fore 
mentioned^  and  a  copy  of   the  forms  of  declaration 
and  oatbs  usually  made  or  t&keu  b«)fore  iustitntion* 
No  evidence  or  proot  of  right  to  charge  for  eittiogs, 
or  of  an  aH&ignment  of  pew^  retttj  save  as  above  was 
given.     I  find  as  a  fact  that  there  has  been  noaaaign- 
mentoE  pew  rents  whatsoever  to  the  said  new  church, 
or    vicarage,    or    benefice,       I  am  of  opinion   that 
neither  the  chnrob wardens  nor  the  claimant  bave  or 
has  any  legal  right  to  reserve,  for  money  to  be  paid  to 
the  0)  aim  ant,  any  seata  in  the  church,  aud  that  the 
price  could  not  be  recovered  in  an  action.  The  church - 
wardent  are  under  the  circumntanceB    aforesaid   the 
claimant's  agenti.     The  claimant  and    the  chtircb- 
wardens  arc  acling  in  good  faith,  and  the  said  kiting  is, 
under  the  circa  mi  tancea,  not  unreal  on  able.      Similar 
letting    of   seats,  outBide   the  law,  U    practised    in 
several  churcbes  of  new  panahes  in  Sauth  London  to 
the  knowledge  ci  the  bishop  and  other  eccleiiastical 
Ruthoritita*      In  the  greater  number  of  nov  pariih 
churcheB  in  South  London  there  is  no  letting  of  seats* 
The  parishioners  of  the  claimant's  parish  do  not  con- 
teat  or  dispute  the  letting  of  seats  by  the  cl  aim  ant. 
The  letting  is  likely  to  continne  in  the  near  future  in 
the  parieb,  and  an  income  of  over  JElO  will  continue  to 
the  d  aim  ant  from  tbia  source*     The  claimant  occupies 
as  owner  the  said  freehold  land,  and  the  said  land  end 
the  church  building,  and  also  occupies  as  tenant  or 
owner  a  house  in  which  he  lives  in  the  said  parish  (all 
within   a  parliamentary  borough)  o!  anch  value  as 
would  confer  on  him  the  right  of  voting  at  parliament 
tary  and  other  eteetions  for  the  said  borough  in  respect 
of  a  £10  tenement  qualification*     The  claimant's  ease 
was  baaed  solely  on  the  pew  rents.     lb  was  contended 
by  the  objector  that  the  pew  rents  were  unlawful,  as 
there  was  no  statutory  or  other  authority  or  sanction 
for  c  barging  for  the  pews  or  sit  tin  ga ;  and  the  income 
was  in  iU  nature  too  fluctuating  and  uncertain,  and 
that  under  the  circumstanees  there  was  no  income  and 
receipt  auflioient  in  law  from  land  within  the  parish 
such  as   to  entitle  the  claimant  to  a  parliamentary 
county  vote  in   respect    thereof*      BMrther,   in    the 
alternative,  that  the  claimant  was  in  oDcupation  of 
land  alone,  or  land  and  building,  of  sa£&aient  value  to 
confer  on  hiui  the  borough   vote,   and    that  under 
lection  24  of  the  Eaform  Act  he  could  not  successfully 
claim  the  county  vote,  and  that  the  subseqaent  statute 
exempting  ecclesiaslioal  buiLdiugs  from  rating  did  not 
afiTect  the  queation  ;  and  that  the  claimaot  could  not 
sever  the  property  occupied  by  him   as  owner  and 
tenant  BO  as  to  get  two  votes— I  held   {a)  that  the 
claimant's  freehold  land  is  of  the  value  of  £10  a  year 
and  upwards,  and  that  he  has  a  yearly  income  of  that 
amount  from  the  said  laud,  and  that  the  said  income 
derived  aa  aforeiaid  is  suffiment  in  law  to  confer  the 
freehold  vote ;  (5)  that  he  oconpiei  the  land  within 
the  meaning  of  ioction  24  of  the  Reform  Act.     I  dis- 
allowed the  clatffl  and  struck  out  the  claimant's  name 
aud  the   names   of   seren   other  peraona   who   were 
objected  to  for  the  same  leasoni  aad  under  similar 
gircumstanoes**^ 


Eebve  V,  Clerk  of  the  Subbbt  Cotott  CJooicil. 
This  was  the  appeal  of   the  Eev.  Arthar  Ee«ie» 


whose  claim  to  a  county  vote  for  the  same  dinsioii 
was  disallowed  on  the  same  grounds* 

The  claimant  was  the  ^icar  of  8t*  Peter's,  a  mw 
parish  cut  out  ot  the  ancient  parish  of  Croydon  par* 
aaant  to  the  Church  Buildings  Acts.  The  pariab  of 
St.  Peter's  waft  constitnted  about  the  year  1S54*  Tht 
EcQlesiastical  C  smmiisionerB  settled  a  scJe  of  pew 
renta  and  assigued  pews  to  be  let  by  the  chorck- 
wardens,  aed  directed  the  chupcbwardenj  how  tks 
pew  rents  should  be  dealt  with.  They  oollect  tki 
money  aud  pi-y  the  vicar. 

The  barrister  was  of  opinion  that  in  this  oiae  tM 
pews   and   sittings   at   St  Peter's   were  let  by  the 
churchwardens,  and  the   rents    were    coUeoted  iffld 
expended  by  them  as  public  pariih  official,  puitaial 
to  statutory  authority,  and  nat  as  agents  or  semiui 
of  the  appellant ;  saving  in  this  respect  the  rafwg 
barrister  found  that  there  was  no  material  diiieittiOi 
in  the  facte  of  this  case  and  the  preDeding  one. 
The  two  cases  were  argued  together. 
Daldy  and  J.  *fe  Montmorency,  for  the  appellants  ii 
both    easea*— Each  of    these  vicars  (the  cl*im«tol 
though  owner  of  a  freehold  estate  in  the  land  on  wmi 
his    parish    church    stands,    is    not   an  "  oocupicr 
thereof  within  section  24  of  the  Act  of  1S32 ;  andtM 
receipt    of   the   pew    rents  does   not  constrtnle  « 
occupation  of  the  freehold  :    Bmwick  w*  AUeo'^  H 
W,  B,  272,  L.  E.  8,  a  F*  265. 

Ttiey  referred  also  to  Grifftti  v.  Jht^htoA^  0  B*  «& 
93 ;  Oapell  v<  Aiton  Ovm^fs,  8  C,  B.  1 ;  Bmrlm  »* 
Askn  Otfersi^Ti,  8  0*  B*  7, 

iioikUh  KM.,  and  W.  Camn,  for  the  ret^ot^ 
objectors  in  each  ca8«i*"In  each  of  these  cai ei  tne  (rtf- 
hoid  of  the  church  building  aud  the  land  on  whwhii 
stands  i^  vested  in  the  ^icar  aa  owner,  and  ai  the  w 
also  receives  for  his  own  oio  the  pew  rent*— a  p^ 
arising  out  of  the  freehold— he  must  be  deemed  tob* 
**in  occupation"  cf  the  freehold  :  RGhmn  v*  /f|^, 
Oaldecott  310,  at  p.  315;  Ef^  v*  Agar,  H  Bist  m 
The  right  of  the  churchwardens  to  the  pow«t»>o  ol 
the  paws  is  subordinate  to  that  of  the  vicar:  ^m- 
more  EcolfslasUcal  Law  (2nd  ed,).  1463-4,  Tbe  fiajf 
couli  main  tarn  an  action  for  trespass  against  a  chiar^ 
warden  for  entering  the  church  and  interfering  witt 
the  pews  :  Jones  v.  EilU,  2  Young  k  Jervia  265. 

Daldu  replied* 

^  Cur.  adv,  mdL 

Dec.  19*— The  fi>llowing  writtca  judgment  d  !*• 
Court  was  read  by 

Kenkeijy,  J.— The  question  for  our  ooaiidtitto 
in  the  first  case  is  whetber  the  revising  haimtfr^ 
right  in  holding  that  the  appellant  •*o<xaipwJ 
within  the  meaning  of  the  Reform  Act,  1832  (2  A  J 
Will.  4,  c*  45),  «.  24,  the  hmd  situate  within  tit 
parliamentary  borough  of  Batteriea  m  »*|»*  * 
which,  as  a  freehold  of  the  requisite  yearly  ▼*l«^**J 
appellant  has  claimed  to  be  placed  upoti  tb*  Saf « 
voters  for  the  Wimbledon  division  of  the  ooMit|« 

Surrey.  .  ^     *, 

The  facts  which  are  really  relevant  appear  to •■ 
be  few*  The  appellant  is  the  vicar  of  St.  Thoofa 
Tolford'park,  Stre*tbam.  The  vicarage  wm  o«- 
atituted  by  Ordf r  in  Council  dated  th«  9tli «  j^ 
3  903*  The  d****d  of  coniecration  of  the  ohunb  ii  d^ 
the  21st  of  Dacember,  1902,  It  recitaa  tto  iirig 
deed  beating  date  the  30th  of  Mareb,  I88i,  MM 
the  l^nd  on  which  the  church  was  aft:»»K4t  i^ 
was    conveyed   by  the    donor  to  tb© 


Commissioners,   for     the     purpose    of     tlw 
Buildicg  Acts,  and  as  the  site  apprcprlatei  to  •• 


tam^m 


Vol  Lm. 


rFtok95.im.i 


THE  Weekly  reporter. 


i$f 
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intended  chtuch;  the  building  o!  the  church,  iti 
intended  eDlargem en t,  and  the  intended  provUic^n  in 
the  church,  when  enlarged}  of  850  sittings,  of  which 
300  should  remain  free  and  nnappropriated.  Tbe 
appellant,  as  viear,  antmallf  rdceiv'es  from  the 
chnroh wakens  fof  his  own  use  and  beaefit  the 
proceeds  of  pews  which  ha^a  been  appropriated  and 
let  hf  them,  to  the  amount  of  £40,  The  church- 
wardens collect  tbe  pew  rents  and  deduct  the  cost  of 
coUfction  before  makiog  the  payment  of  the  receipt! 
to  the  appelt&nt»  Tbe  oaie  states  the  finding  of 
the  reriamg  barriater  that  tbe  ohurchwardeEis  are  the 
appellaikt's  agents.  The  learned  barrister  appears  to 
think  that  the  collection  of  pew  rents  in  this  church 
IB  Ulegal*  "We  are  not  prepared  to  adopt  thii  view. 
Tbe  Church  Boildiag  Acts,  beginDiog  with  58  Geo.  3, 
c  45,  make  provitioos  for  tbe  lettiDg  of  the  pews 
and  the  employment  of  fucds  so  raised  in  the  payment 
of  the  incumbent :  see  Crippa's  Law  Eolattiii^  to  the 
Church  and  Clergy  (6th  ed.),  pp^  412-419,  The 
letting  of  sittings  in  tbU  ahuroh,  which  was  built 
under  these  Act^^  was  contemplated  at  the  time  of 
the  deed  of  consecration,  as  appears  from  tbe  recitals 
in  that  deed.  It  is  true  that  neither  in  the  deed  nor 
in  tbe  Order  in  Gounci!  creating  the  paTish  do  we  fiud 
the  special  provisions  relatiug  to  pew  rents  intended 
by  tbe  legislation  of  the  Charch  Building  Actst  But 
if  the  point  were  material  we  should  not  flnd  oureeWes 
able,  on  this  account,  to  bold  that  the  coUeoUon  of 
pew  rents  in  this  church  was  Gontrary  to  law. 

The  real  question ^  however,  which  the  case  is 
Intended  to  raise  for  our  decision  is  whether  or  not 
tha  revieing  barrister  was  justified  in  disallowing  tfae 
▼ic&r's  claim  to  a  Tote  for  the  county  on  the  ground 
that,  within  the  meaning  of  the  R*iform  Act,  1832, 
i,  24,  he  **  occupied  "  the  land— the  land  on  which  the 
cborch  stands  and  the  graveyard  adjoming*  Ai  to 
this,  the  finding  of  the  levhiug  barrister  as  to  the 
mg^XLCf  of  the  churchwardens  for  tbe  appellant  in 
f^g^ard  to  the  oollection  and  application  of  pew  rent^ 
dcei  ncjt  appear  to  us  to  be  material.  We  ate  of  opinion 
that  the  decision  of  the  revising  barrister  should  be 
reversed,  Tbe  vicar  baa,  no  doubt,  legal  possession 
of  tbe  freehold.  He  has,  even  as  against  the  church^ 
wardens,  the  right  to  the  keys  of  the  ohurch  : 
liikhings  v,  Cordtnghy,  h.  B-  3  Ad»  &  El'C  113. 
Bat  to  create  an  occupation  there  muet  be  an  actual  as 
well  as  a  legal  posseseion.  ^^  Occupation  includes 
pOBfiesiion  as  its  primary  element;  but  it  iactudes 
■o  met  bin  g  more.  Legal  posaesgion  does  not  of  itself 
Gonstitate  an  oocapation .  Tbe  o wuer  of  a  vacant  house 
ii  in  possession  and  may  maintain  trespass  agaiuit 
ftny  one  who  invades  it ;  but  so  long  as  he  leaves  it 
Ticant  he  is  not  rateable  for  it  as  occupier*  If* 
liowever,  be  famishes  it  and  keeps  ready  for  babita- 
ticm  wbenerer  he  pleases  to  go  to  it,  he  is  an  occupier, 
thongh  be  may  not  reside  in  it  one  day  in  a  year  *' : 
per  Lush,  J*,  in  J?,  v.  SL  Pancrai  Assessment  Com* 
mitiee,  25  W.  R.  827,  at  p*  829,  L.  R,  2  Q.  B.  D., 
p,  50S,  "  Legal  possession  is  not  enough  to  make  an 
oocupier  assessable  to  the  poor  rate  '^ :  per  Lord 
Siher,  M*E.,  in  Crowther  Smith  v,  jViPUJ  Forest  Union^ 
Byde's  Bating  Appeals,  IS86-1890,  31 L  Is  tbe  legal 
possesion  of  tbe  freehold  in  snch  a  case  as  the  present 
coupled  with  the  rfceipt  of  pew  rents  suffiicent  to 
create  on  occupation  ?  ^o  case  has  been  cited  to  us 
whic^  so  decides.  In  Buwith  v,  Alktr^  which  was,  in 
zegard  to  the  material  facts,  practloally  identical 
with  tbe  present  case^  there  are  dkta  which  tend 
the  other  way.  Bovill,  CJ,  (L  R.  8  C»  P.,  p. 
2€8),  said :  "  There  is  nothing  to  show  that 
the  respondent  is  in  the  Occupation  of  any  land, 
A  right  to  receive  pew  rents  is  not  an  occupation  of 
land."  We  do  not  think  that  the  judgment  can  be 
<^aimed  by  the  appdlatit  as  a  direct  authority  in  his 


favour,  because^  according  to  the  view  taken  by  all  the 
judges  who  heard  the  argument,  they  felt  tbemselves 
somewhat  cramped  by  the  meagre  statement  of  the 
case.     *'  With  the  scaiity  information  we  have,*'  said 
Brett,  J,,   *'it  must  be  taken  that  the  el  aim  ant  has 
such  a  freehold  iot^reit  in  these  pew  rents  as  would 
entitte  him  to  a  vote  for  tbe  county,  but  for  the 
objection    put    forward    by    the    appsUaQt     ,     *     , 
there  is  no  utatement  here  that  the  respondent  ocDU* 
pies  the  chureh.^^     Still,  the  dktttm  oi  BjtiII,  0,J., 
that  the  clergy  man's  right  to  rec^-ive  pew  rents — ^an 
interest  which,  in  Ez  purif  Arrowsmith,  In  re  Ltieaou^ 
26  W.  R.  fiOO,  8  Ch,  D,  96,  James,  L  J„  described  at 
'*  a  profit  ariving  from  the  use  of  the  freehold ,"  and 
Thesiger,  L.J,,  as  *'  a  profit  derived  from  the  benefice  " 
^-does  no  I  constitute  an  occupation   of    land   is  a 
weighty   authority  in  ths  appellant's   favour^     Fort 
unless  such  receipts  of  pew  rents  consUtute  ocoupa' 
tioD,  it  is  difficult  to  see  in  what  respect  a  person  in 
tbe  position  of  the  appellant  can  be  said  to  occupy 
the  laud  en  which  tbe  church  stands,  or  to  ba  more 
than    merely  its    legal    pcsBcstor.     The  respondent 
uaturaUy  relies  upon  the  casss  of  liah^mi  v.  Hyd^  and 
Re^   V,    Agar.      On   the   facts    these  eises  are  dis- 
tinguishable   from    the    present    one.      In    neither 
did  the  l*nd  constit  of  the  parson's  freehold,  but  the 
question,    which   was    one    of    rate  ability,    arose  in 
regard  to  the  interest,   coupled  with  the  receipt  of 
pew  rents,  iii  a  parochial  chapel  j    in  the  earlier  case 
there  was  a  biiildtog  leased  to  trustees  and  used  for 
lervices  of  the  Ohurch  of  England,  in  the  latter  a 
Methodist  chapel ,    The  respondent  reb'cd  m  ai  nly  upon 
tbe  dictum  of  Boiler,  J^,  in  the  earlier  of  the  two 
cases,  which  was  decided  in  the  year  1783.     *^  This 
caea  doei  not  rf^ssmhle  the  case  of  a  clergymWi.  But,  if 
it  did,  I  am  very  far  from  being  satisfied  thai  a  member 
of  the  Established  Cburch,  a  parson  or  vicar,   who 
ha?  the  profits  of  the  paws  given  him  by  the  parish  in 
increase  of    his   benefioa,   is  not  rateable   for  saoh 
profits."    The  language  oi  tha  learned  judge  dearly 
shows  that  he  was  not  intending  to  express  a  confi- 
dent opioion  ;  and  we  are  no  means  sure  that,  rightly 
underetood,  the  didam  is  really  relevant  to  tbe  matter 
we  are  oonBideriug*     Clergy  have  always  been  rated 
for  their  tithes,  and  tbe   learned    jadge  may   have 
meant  that  he  was  far  from  satisfied  that,  if  a  parish 
gave  a  parson  the  pew  rents  in  addition  to  the  tithe 
(or  other  payments  or  endowment  iu  lieu  of  tithes), 
the  amount  upon    which  he  should  be  assessed  lor 
rating  purposes   should  not  be  correspondingly  in- 
creased*    In  our  view,  the  receipt  of  the  pew  rents 
in  the  present  case  shows,  as  its  amount  exceeds  10 a. 
a  J  ear,  a  value  iu  the  freehold  from  which  the  pew 
rents  arise,  sufficient  to  entitle  the  appellant  to  the 
county  vote  in  respect  of  his  freehold,  as  wai  held  by 
this  court  recently  io  Vick^rs  v.  Sehv^n,  52  W.  R*  153 ; 
but  does  not,  either  by  itself,  or  taken  in  connection 
with  tbe  fact  of  the  appellant's  legsl  possession  of 
the  land  and  of  the  ohuroh  which  stands  upon  tbe 
land,   constitute    an    '*  osoupation"   of  land  within 
section  24  of  tbe  Reform  Act,  1832. 

Holding  this  view  of  the  case,  we  do  not  think  it 
necessary  to  express  any  opinion  upon  the  point, 
which  has  been  acggested,  that  the  occupation  men- 
tioned in  tbe  section  must  bs  taken  to  mean  an 
occupation  of  property  in  respect  of  which  a  person 
is  liable  to  the  payment  of  rates,  and  that,  inatmuob 
as  since  the  passing  of  the  Poor  Rates  Exemption 
Act,  1833  (3  <S^  4  WUU  4,  c*  30),  ss.  1  and  2,  a  church 
such  as  the  one  in  question  is  not  such  property,  there 
cannot  be  au  **  occupation'*  of  a  church  by  the 
parson  within  the  meaning  of  the  Reform  Act,  1832, 
8,  24.  ,       , 

With  regard  to  the  second  cafe  before  us,  the  cif- 
cnmstances,  as  appearing  in  the  case  stated  by  the 
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revising  barriaterj  are  not  in  any  eubsUntial  matter 
distinguishable  ffom  the  circuaiHtanceft  of  tba  first 
oaie^  unleaa  a  distiQctiou  caa  be  bised  tipoo  tlie  fiad- 
ioi^  in  the  seootid  oms^  that  the  pews  were  let  and 
the  rente  collected  by  the  churchward eos  and 
expended  by  them  as  public  parish  of&ciils  pursaatit 
tQ  statutory  atithontvi  and  not  as  ageots  or  servants 
of  the  app&llant.  In  our  view  this  inatter  is  not 
really  material,  and  in  referring  the  decision  of  the 
reviaing  barrister  ia  this  case  also^  we  have  nothing 
to  add  to  that  which  has  already  been  set  fofth  in  our 
jad^nient. 

Appeal  allowstt ;  leave  io  app*ial  gtveth 

Solicit  or  a    for    the  app^llantp,    Ayriojtt   Bucoe^    <& 
Bafday^ 

Solioitora  for  the  reipondentf,  liuuell-Vooh  &  Co. 


\ 


(Lord   Alverstone,  L.CJ.,  and     J    May  5,  6,  mH 
Willa  and  Kennedy,  JJ.)         } 

GUABDIASa    OF    BiRMlKGllAM    TJNIOX  V,    GuAEDIAHS 

OF  Tkwkisbuey  UsaON*  (a*) 

Poor  law^Setthmttit— Husband  and  wife — BeiUtmait 
by  retidenee  for  one  year — Departure  of  Awj^tmI  htfort 
completwn  of  ytar—dmiinutd  ruiden<^  of  wife — 
Whether  mfe  removMe  ivh^n  huahand  ha$  no  ietUe^ 
mmt—Poor  RernQval  Act,  1846  (9  it  10  Vid.  i%  66),  a, 
I'-Poor  Removal  Ad,  1848  (11  &  12  Vid,  c  111),  a. 
l—Univn  Char^tah'lUy  Ad,  1865  (28  tt  29  VicL  c, 
79),  J,  S— Divided  PariBhu  Ady  1876  (39  cfc  40  VkL 
e.  61),  ff.  35, 

A  married  woman  who  teas  married  to  a  foreigner 
toith  no  settlement  of  kis  onm  went  to  live  in  the  pariih 
of  Birmingham,  Before  a  year  had  elapsed  the  hmha7id 
lefi  t  he  paris  h,  in  tend  ing  to  rd  u  rru  Th  e  imma  n  rema  ined 
(Ml,  and  ultimately  became  chargeahle  to  the  parish. 

Eeldy  foUowing'Reg,  ?%  St.  George^s-in*tbe-B*st, L.  R. 
5  Q.  B.  364,  that  ihe  had  become  irremovable  by  virtue  of 
the  Poor  Rtmoval  Act,  1846,  j.  1,  its  amended  hf  sediofi 
8  of  the  Union  Chary tabiUty  Act,  1865,  by  which  it  ia 
provided  that  no  person  shall  be  removed  from>  any  parish 
in  which  such  person  shall  have  resided/or  one  year  ne^^t 
before  the  application  for  the  imrrant  for  reimfvaL 

Case  stated  hy  the  Recorder  of  Elrmingham  on  an 
appeal  by  the  Guardians  of  Tewheibury  to  quarter 
seflstons  againat  an  order  for  the  remoTal  of  one  Alice 
Aliuqueet  and  her  four  children  from  the  parish  of 
Birmini^ham  to  the  parish  of  Breden  in  the  Tewkes- 
bury Union. 

The  recorder  allowed  the  appeal  and  quashed  the 
order  lor  removal^  iubjeot  to  the  stating  of  this 
case. 

The  oaaa  iet  out  the  foUowing  facts  :  The  pauper, 
iiloe  Alinqueat,  ia  the  wife  of  Charles  i^linquestf  a 
foreigner  with  no  settlement  of  his  own.  They  were 
married  on  the  6th  of  July,  18&0,  and  the  children, 
the  lawful  issue  of  the  pauper  and  Charles  Alinqueat, 
are  all  of  them  ui^der  the  age  of  sixteen  yeari.  Dona 
waa  born  in  August,  1892,  at  Hew  York,  io  America ; 
Rose  was  bom  on  the  5th  of  January,  1898,  in  the 
West  Bromwich  Union  j  Hubert  was  born  on  the 
17th  of  October,  1899,  in  the  West  Bromwich  Union  ; 
and  Charles  waa  bom  on  the  16th  of  April,  1902,  in 
the  Btrmingham  Workhouse. 

The  pauper  Alice  and  her  husband  came  to  reside 
in  the  parish  of  Birmingham  in  January,  1901,  and 
oontinned  to  reside  there  untd  the  20th  of  June,  1901, 
when  the  husband  went  to  America  to  work  for  his 

(tf.)  Reported  by  Al^tr  HooQ,  Esq.,  Barriater-at- 
Law. 


brother-in-law,  intending  to  send  for  Ma  wife  and 
children  when  he  got  settled .  The  pauper  Alice 
beard  from  him  several  times ,  but  he  wd  he  wa«  not 
able  to  get  work  and  had  made  up  hii  mind  to  relmii 
to  EDg}and.  He  had  not  returned  at  the  date  of  th€ 
order  of  removal*  but  the  recorder  found  as  a  fact  that 
he  did  not  desert  his  wife  and  that  he  had  the  inten* 
tiou  of  returning* 

From  the  20th  of  June,  1901,  thepau[>er  Alioe«  with 
ler  thr^e  children,  continued  to  reside  in  the  parish 
of  Birmingham  until  the  27th  of  March,  1902*  mh/tu 
she  removed  to  the  Birmingham  Wurkhouse.  Slie 
remained  there  till  the  19th  of  September,  180^ 
when  she  went  out  and  has  not  retumtd. 

The  pauper   Alice  waa  bom   in  1360,   and  m   the 
lawful  daughter  of  Robert  Warner,  who  had  ol 
at  the  time  that  she  attained  the  age  of  sixteen  yi 
a  settlement  by  residence  in  the  Tewkesbury  Union. 

On  the  3rd  of  September  the  Guardiuia  of  Bimiiiig* 
ham  obtained  an  order  for  the  removal  of  the  pmups 
Alice  and  her  four  children  from  the  parinh  ol 
Birmuigham  to  the  parish  of  Breden,  in  the  Tawkeaboy 
Union* 

The  recorder  htld  that  the  pauper  AHoe  waa  izn* 
movable  from  the  pariah  of  Bimiingham  by  reaacm  ol 
her  continuous  residence  there  for  mare  than  one  yew 
prior  and  up  to  the  date  of  the  order  of  removal »  sod 
be  adopted  the  reasoning  of  the  judgments  in  the 
case  of  Reg.  v.  Bt,  QtorgeU-in'the-EoMt,  18  W*  K-  TSt* 
ii.  E.  5  Q,  B.  364,  as  applioabJe  to  ihe  preteni  e»ir. 
He  also  held  that  section  35  of  the  Divided  Fariabifi 
Act,  1S7B  (39  &40  Vict,  c,  61],  was  a  bar  to  Una 
setting  up  of  a  derivative  settlement  from  her  fm-tlker* 
He  accordingly  held  that  neither  the  alleged  stfllle- 
ment  of  the  mother  nor  of  the  child wn  had  be«a 
made  out,  and  allowed  the  appeal  aud  quashed  the 
order  of  removal,  subject  to  the  following  queetioaM  \ 
(1)  Waa  thepauper  Alice  Alinquest  at  the  time  th«  ocddr 
of  removal  waa  made  irremovable  from  the  pirlill  td. 
Birmingham  \  (2)  if  not,  waa  the  pauper  Aliot 
Alinqueat,  or  were  any  of  her  children^  piOfMllf 
removable  to  the  Tewkesbury  Union. 
The  Guardians  of  the  Birmitigham  Unicn  apptaled* 

Marftiorran,  K.C.y  and  PriUhdt,  for  the  appeK 
knts*  —  The  pauper  here  was  removable.  tlie 
husband  would  have  become  irremovable  had  hm 
remained  at  Birmingham  for  a  year*  but  thitf  ht«ak  m 
bis  residence  prevents  her  from  ai.'quifing  til*  ttataa 
of  irr^mov ability,  Reg.  v.  St.  Otitrge's-in-th^Ea^^  IS 
W.  B*  787,  L,  E.  5  Q*  B*  364,  Is  against  me,  bnt^tbal 
c>ise  must  now  be  considered  overruled 
dians  of  Mtdtvag  Union  v.  Ottardiam  of  . 
UnioJi,  38  W,  E*  295,  14  App.  Cas-  465. 
therefore  be  removed  to  her  maiden 
here  she  could  not  acquire  a  derivative  settle 
her  husband,  he  haviLg  non<**  Three  of  tbeoUldfW* 
hebg  within  the  age  of  nurture^,  follow  tbdr  molfcir, 
and  the  fourth,  hebg  iiLder  the  age  of  mxUmu  i» 
removable  or  irremovabfe  as  the  pauper  ti  riao*%lle 
or  irremovable.  Section  35  of  the  Divided  Vtakkm 
Act  has  not  really  altered  the  cise  :  Qaardmm  4 
Reigate  Union  v.  ffuardiani  of  Croydon  Vmitm^  M 
W.  E*  293* 

He  also  referred  to  Rry,  v.  Ouardiam  of  Ih-idgmmik, 
31  W.  E.  MS,  11  Q.  B.  D,  314  ;  and  Qitardi^i$  t^  Om- 
Chester  Union  v,  Guardtanw  of  Poplar  Uniam^  XW*% 
706,  21  Q.  B.  D.  SB. 

R.  C,  Okn,  for  the  respondents*— It  ia  adiaitlid  liat 
Reg.  V,  St.  George' 8-in-the-Ea§i  governs  tbia  mm,  Um 
said  that  case  baa  been  overruled  by  Gwmrdimm  rf 
Med  way  Union  v.  (JuardiuM  of  Bedmind^  Umhm*  W 
there  the  husband  had  a  aettlement.  Tba  wm^  o8 
Blackburn,  J.,  in  the  8i,  a^otfiViii-Ub^&it  «■« 
cover  this  case  exactly* 


(I 
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Bmn  Or,       QuAKDiiirs  of  Bi&utirGHAH  XTnioit  v.  Qxikum^ftn  of  TavrKsaBUBY  TJiiioir*      Hioh  Ot, 


I 


Macmonanj  KM.,  i^  reply* 

Lord  Alvbbstoke,  L»C.  J. — I  am  of  opiaiofi  tbat 
tht  decieioa  ia  right,  and  sabs t an ti ally  for  tbegroiMtds 
that  tbe  leftraed  recorder  b&a  eUtid.  The  abort 
ground  p  if  I  ukmj  so  call  it,  upon  wbicb  I  wifih  to 
decide  tbi^  cmer  ^^  t^at  iti  fiubfltaoce  I  tbiDk  tba 
ksmed  recorder  waa  right  in  esying  that  tbn  prindpl^ 
tif  the  judguient  of  Blutikbum^  J*,  in  Ueg,  t*  St 
George*  B^  in  ~th^- East  applies*  1  my  self  am  not 
able  to  see  that  that  case  ts  indirectly  *  certainly  uo 
directly,  overruled  by  the  House  of  Lordi*  judgment 
ia  the  Midway  case.  It  is  not  referred  to  in  any  of 
the  jndgoientr,  and  I  otnQot  iee  aujtbing  that  mukes 
tbe  r^asoniDg  up^n  tbia  part  of  tbe  case  iuoonaiateni 
with  anything  wbich  tbe  House  of  Lords'  bare  said. 
Tbe  reasons  which  Blackburn,  J.,  gives,  aud  which  I  will 
not  repeat^  I  venture  respectfully  to  adopt  ai  bei eg  to 
my  mind  conclusive  in  a  ca!ie  in  wbicb  a  busbaud  ba« 
left  a  wife  but  not  deserted  her— under  circamstances 
wbicb  are  found  a&  a  matter  of  fact  not  to  amount  to 
desertion — and  when  the  hasband  has  left  the  wife 
under  drcamstauoen  wbicb  are  found  as  a  matter  of 
fact  to  indicate  an  intention  to  return,  and  when  the 
liQBband  conld  not  be  removed*  I  do  not  Uke  to  even 
TBQtnre  on  the  exprea«ioQi  accjuirtug  a  status  of 
irremovability,  because  I  am  not  sure  that  that 
tnigbt  not  be  used  against  me  hereafter*  X  think 
Blackburn,  J*,  poiuts  out  very  good  reasons  why 
tbe  wife,  who  has  in  fact  resided  loDg  enougb  to 
b€COme  irremovable,  abonld  not  bo  re  moved  i^  That 
fleems  to  me  to  be  part  of  tbe  reasoning  of  tbe  .'^^p 
Gwrge-s-ifi'thf-Emt  coie,  which  I  adopt,  and  which 
I  tMnk  is  sound.  Had  the  husband  been  here 
for  twelve  montbi,  then  Lopes,  LJ^s,  judgment  lu 
tbe  Mtfhmi/  cmet  would  have  applied  directly.  The 
wife  would  then  have  acquired  tbe  atatua  of  irre- 
naovability  by  virtue  of  having  resided  with  her 
bnaband  for  a  period  of  twelve  months.  But  it 
veAni  to  me  that  we  ought  to  fied  clear,  plaio,  and 
distmct  language  to  bold  that  a  wife  who  has  in  fact 
resided  twelve  montha  shall  be  removable  to  her 
maiden  settlement  in  a  case  in  whioh  a  huabaud  not 
Having  deserted  her  and  meaning  to  come  back, 
cannot  himflelf  be  removed,  I  tbiuk  it  is  pretty 
plain  that  the  wife  does  not  come  in  within  either  tbe 
os^mal  proviso  to  section  1  of  the  Poor  Removal 
Aet,  1846»  or  section  1  of  the  Poor  Bemoval  Act,  184S, 
wl^sb  mikoei  that  proviso.  If  it  is  right  that  the 
wife  <»iilaonly  be  removed  when  the  husband  can  be 
removed,  then  the  poiition  is  pretty  clear.  I  share 
the  difficulty  which  Blackburn,  J.,  felt  in  oonitming 
that  proviao.  All  I  have  to  decide  in  this  case  is 
this:  Here  the  woman  comet  within  the  enacting 
port  of  tbe  first  section  of  the  Act  of  1846  ;  she  di^ea 
not  00 me  within ,  in  mj  opinion,  the  termi  ot  tbe 
proviso  aa  I  understand  it.  Therefore  it  se^ms  to  me 
that  unless  it  ia  neoeaaary  to  hold  that  Mr.  Pritcbett'a 
contention  is  right— namely ^  that  you  cannot  consider 
ftt  all  what  has  been  bappeuiog  to  her  during  the 
p«riod  of  covertuTe  when  abe  has  b&en  reaiding  with 
Eerlinsband— she  o*nnot  be  removed.  There  are  no 
^«rorda  in  the  enaotmeat  which  m*ke  it  necasaary  to 
adopt  that  contention ;  and  inasmuch  as  tbe  huabaud 
oonld  not  be  removed,  I  think  tbat  those  who  oUim 
tll«  wife  ibould  be  removed,  fail  on  the  principle 
Blackburo, X,  haa  laid  down  in  B'^g^  v,  St.  Gc^rge'E-ift- 
$f%€'E(uL  This  woman  having  resided  here,  there  is 
oo  state  of  things  wbicb  would  have  made  the 
huabaud  removable  if  he  bad  been  b«-re,  and  for  the 
present  purposes— whether  you  call  it  the  status  of 
irremovaoiUty  or  not  being  able  to  remove  bim— ^it 
leadi*  to  the  same  reault^namely,  that  tbe  wife 
c»nnot  b«  lemored.      I  tbiuk  this  appeal  mutt  be 


WtLLa,  J. — I  have  come  to  tbe  sime  conclusion.  It 
11  admitted  by  counsel  for  the  appellants  that  unless 
the  BL  Qiorgt*i-in-the*Efi8t  ease  is  overruled  it 
governs  thU  case.  Kow  I  understand  tbe  reason  for 
auppoaing  it  is  overruled  by  the  case  of  Meditmij 
Union  v.  Badmhuitr  Union  is  that  tbe  reasoning  in 
the  former  case  was  partly  founded  on  R^g.  v,  Glouopt 
and  tbe  train  of  reasoning  by  which  Rrg.  v*  Glosanp 
was  arrived  at— tbough  not  the  decision  ittelf — it 
said  to  have  been  overruled  by  the  House  of  Lords. 
But  the  degiaion  in  Rtg.  v»  Glos3oj>  hia  no  bearing  on 
the  facts  of  this  caae^  and  there  ia  obviously  material 
difference  between  the  case  where  the  wife  baa  a 
derivative  aettlement  by  reaaon  of  her  husband*9 
settlement,  and  where  ehe  baa  none  by  reason  of 
her  husband  having  no  settlement  at  the  time  when 
she  ia  reaiding  in  the  parish.  Under  those  circum*- 
stances  we  are,  as  it  seems  to  me,  driven  to  look 
at  the  very  words  of  tbe  Poor  Bemoval  Act^  1846, 
as  amended  by  the  ITnton  Charg^ability  Act, 
1S65,  and  the  words  are  that  no  perion  shall  be 
removed,  nor  shall  any  warrant  be  granted  for  tbe 
removal  of  any  person  from  any  pariah  in  which 
such  person  shall  have  resided  for  one  year  next 
bsfore  the  applicatiou  of  the  warrant*  It  is  true  thit 
iu  oixe  sense  there  ia  a  difference  between  her  reiidence 
before  the  husband  goes  away  and  after  be  goes  away, 
because  after  he  goes  away  he  himself  has  brokf'n  bis 
residence,  and  therefore  she  cannot  tack  on  simply  as 
a  wife,  her  residence  after  tbe  break  by  the  husband 
to  that  which  she  had  before  he  went  away ;  and 
she  cannot  therefore  claim  to  hive  acquired  the 
status  of  irremovability  oa  the  ground  that  her 
husband  had  acquired  it.  There  is  no  deiision, 
and  if  there  ia  not  a  deolaion  I  do  see  wby  we 
should  make  one,  to  prevent  her  tacking  on  tbe 
residence  during  the  time  she  had  no  settlement 
—  when  she  bad  no  ssttlement  by  reason  of 
her  husband  not  having  a  settle ment  —  with 
the  resi deuce  which  she  had  afterwards  after  her 
husbind  bad  gone  away*  It  ia  not  at  all  like  the  case 
of  the  wife  who  becomei  a  widow,  in  whioh  case  it  was 
held  that  where  the  wife  had  the  settlement  aa  long  as 
she  was  a  wife  abe  could  not  tack  on  reaidence  after- 
wards of  her  widowhood.  Tbe  two  cases  are  not 
analogous,  aud  inasmuch  as  there  is  no  decision  which 
makea  it  imperative  upon  ns  to  say  that  she  bis  not 
resided  for  the  period  of  twelve  months,  it  is  better 
to  follow  the  language  of  tbe  Act  and  w&j  that 
abe  baa  resided  for  tbe  neoeaaary  period.  The  late 
ded aion  in  tbe  West  Ham  Union  v,  flolhmch  Union 
is  not  without  bearing  upon  thii  matter,  bectnse 
it  does  show  that  reiidence  may  be  completed  for 
the  purpoae  of  conferring  a  status  of  irremovability 
where  the  first  portion  of  it  was  under  a  diff«srent 
capacity  from  the  second.  As  it  seems  to  me, 
there  being  no  express  ^laotment  or  decision  which 
militates  agaiuit  this  view,  the  residence  may  be 
considered  as  complete  within  the  terms  of  the 
statute,  aed  aa  conferring  the  privilege  of  irremova- 
bility. Although  I  follow  what  my  lord  haa  said 
about  tbe  busband  betng,  I  will  not  say  irremovable, 
but  its  being  imposaible  to  remove  tbe  husband  on 
other  grounds  if  be  were  there,  I  prefer  to  put  my 
judgment  upon  tbe  ground  that  I  have  put  it— 
nametyi  that  tbe  two  periods  may  be  tacked  together, 
because  I  do  fesl  that  there  ia  a  very  considerable 
difi'erence  between  the  position  of  a  person  who  can- 
not be  removed  beoauie  there  is  no  place  to  which  he 
can  legally  be  removed »  and  the  position  of  a  person 
who  otherwise  might  be  removed,  and  who  bad  a 
place  to  which  he  could  otherwise  be  removed,  but 
who  has  acquired  the  protection  of  irremovability^  by 
reason  of  resideufe  in  one  place  for  a  nillaietit 
^  period. 
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GDK8.  OF  BmmmnAu  VmoK  v.  Qpy b,  of  Tiyg^BBgEY  Ukiob^-Ik  be  Bow^y^ 


a  ^ 


Kbnitedy,  J.— I  am  of  the  mm%  opioioa  npon  the 
fafits    which,  I  thmk,  are  iuaportftnt,  and  which  m% 
W  thus:  The  wom»n  U  tbe^wife  of  a  maa  who 
h«  no  letaement  of  bw  own,  the  man  ha«  le^  her, 
not  deaertiog  her,  and  with  th«  intention  of  return- 
ing/and  therefore  ho  ia  in  the  poaibon  reaUy-m  a 
Tl^^-oi  being  treated  ai  etill  miding  m  th^  pamh 
of  BtrmiDffham,      Under  those  circumstances,  before 
the  b^canfo  chargo*blo  the  paiition  of  the  pauper 
\B    that   of    a    married   woman   with  her   children, 
who  hai    resided  for    the    statutory  period,   which 
would   confer    upon   her    the    status    of    irremova- 
bility, if  aho  could  be   treated  af  an  indepeadMit 
penonality;    Is  «he,  when  she  becomes  chargeable, 
to    be   taken    away   to   her    maiden    »*ttlement    at 
Tewkesbury,  which  is  the  settlement  of  her  father, 
which   she   acquired    through    him;     or    is   she    to 
he  treated  as  b.ing  chargeable  to  Birmiugbam   where 
Bhe  is  and  where  she  has  resided  for  the  statutory 
time,  and  wbere  she  is  the  wife  of  a  man  who  hai  not 
deserted  her,  who  intends  to  corns  back  to  her  and  her 
children,  and  who  only  for  the  time  is  absent .     A8  i 
understand  it— if  one  may  venture  ta  hope  oue  undsr- 
stands  the  prindples  on  which  a  great  deal  of  complex 
legislation   hat    taken   place^there    two    impor^nt 
thimrs.  not  to  separate  husband  and  wife  and  not  to 
lenarate  children  from  parenU.    We  may  awiume  that 
as  far  as  pof  iible  the  Legislature  has  not  conscjiously 
enacted  l*^gislation  which  hai  violated  those  g^vem- 
inE  principles.     No  v  what  has  happened  here  f    Th^ 
husband  has  no  settlement  of  his  own,  therefore  the 
wife  cannot  take  a  asttlement  from  her  husbani.    HUo 
has  resided  herself  as  a  married  woman,  it  la  tru^  a 
sufficient  time  which  would  otherwiie  give  her  a  status 
o!  irremovability,  and  if  she  in  removed  to  the  place 
of  he F  maiden  settlement  then  there  will  be  a  grave 
question,  to  say  no  more,  m  to  whether  the  chillren 
will  be  able  to  follow  h^r  or  will  be  planted—as  I 
think  Mr.  Pritche^tt  happily  put  it— in  various  Fpot« ; 
and  oertamly  she  witl  be  separated  from  her  huibaud, 
because  her  husband  has  no  settlement  wh^^re  she  had. 
He  has  no  settlement  anywhere  ia  fact,  and  the  whole 
family  would  be,  a*  it  were,  sent  fl  3  a  bug  about  to 
Tarious  points  that  they  might  be  directed  to*    Now. 
ir  the  husband  had  a  atttlement  there  could  be  no 
auestion  his  settlement  would  be  the  wife  a  also,  but 
where  the  husband  hw  no  settlement  what  happens  f 
That  is  ansi?ered  by  Blackburn,  J„  in  the  SLO^rge  j 
in-tht^'E(Ut  cdJi«,  and  it  is  admitted  that  unless  that 
judgment  could  be  treated  as  overruled  the  leatued 
recorder  was  perfectly  right  in  the  judgment  he  came 
to  in  this  case.     But  it  was  laid  toat  that  cMe  was 
overruled  and  should  hi  treated  as  overruled  m  a 
number  of  casea,  flnaUy  by  the  judgment  of  Ijord 
Wataon  and  the  reasoning  in  the  Medway  <^<^^*    ^ 
confess  mjself  I  entirely  differ.     I  see  no  trace  of  the 
8L  Oeorgt'i  ans  having  been  overruled  directly  or 
indirectly  in  any  of  the  cases,  including  the  last,     Un 
the  contrary,  I  tbink  the  point  emphasised  by  Lird 
WaUon  iu  that  judgment,  where  ho  asserts  his  affirm- 
ance of  Lopes,  L.J.'s,  view  in  the  Court  of  Appeal, 
turns  on  the  fact,   absent  in  this  case,  where  the 
husband  hai  a  settlement,  and  where  that  is  so  the 
wife  follows  that  settlement,  and  you  must  obey  that* 
That  does  not  exist  here. 

Then  can  it  be  said  that  the  Act  of  18<  6  has  modified 
either  the  grounds  upon  which  Blackburn,  J*,  pro- 
ceeded or  haa  altered  any  statement  of  hi*  as  to  what 
he  finds  the  law  to  be  ?  That  really  is  not  suggested. 
It  is  again  practically  admitted,  and  rightly  admitted, 
that  the  legislation  so  far  as  the  oaie  of  wife  and 
husband  ii  concerned  has  not  affected  the  statement 
of  law  upon  which  Blaokhum,  J>,  bsaed  his  judgment 
in  that  case.  If  I  may  add,  it  seems  to  me,  as  I 
stated  m  the  beginning,  it  is  the  on^y  position  which 


can  be  reasonably  consistent— where  the  busbaud  hmA 
no  setUement— with  the  great  object  of  keeping  toft 
family  together  and  keeping  husband  and  wu© 
together:  subject  to  this,  that  if  the  huiband  hm  ft 
lettlement  of  his  own  the  wife  muit  foUow  bis  setue- 
ment* 


Bolioitors,  R^/mi  <fj  Emi;  8tmi  «fc  Orihhh,  for 
Brookes  ^  Badham,  Tewkesbury. 


Otourt  of  appeal 

From  Chan,  Div>  \  June  U^  15,  16, 

fVanKhan  Williami,  Eomer,  and  J         H  :  Ang-  ©, 
^        Cozent-Hardy.  LJJ,)  J  1904. 

In  re  Bowlby* 
BOWLBY  V.   BOWLBT,   (a,) 
Infant— Mainienance^OQnUngmi  legacy— Lttfaqf  A^ 
«ar^*i«  to  child— CorUinf/mit  life  intereBt^  li^gM   U 
iurphis  income  and  a^^^ujuttlaUont—Chnvcyaneing  umd 
Lam  of  Property  AH,  1881  (44  if:  45  Vict.  c.  41),  •, 
43,  suh'SeettOfU  1,  2,  and  3, 
A  Ugacy  given  by  a  tedator  to  his  in/ant  child, 
contittgtint   on    the  infant   att^iining  iwenty-me,        ^ 
int^eil  for  the  mmntejiance  of  th§  infant,  i/,  ojm* /pt 
inch  period   m,  no  maini^ance  ii  ej^prtMly  prmnAd^ 
Bat  ail  that  the  infant  k  entitletl  to  have  (s  m&tid€namt», 
and  he  does  not  t^ke  anif  imniediate  vested  inttreU  m   Ue 
income,  so  that  should  there  be  a  anr}dm  not  reqmrtdfor 
maintenance,  the  tarplus  doei  not  bt^come  the  prym^^ 
the  child  or  pass  to  hii  penonal  represeiit^ive  »/  *•  dH» 
a  minor,  biU  is  regarded  as  an  accrHioa  to  tht  i^rpm  9f 
the  contingent  legacy.     Nor  doa  the  setting  opart  ^f  « 
fmd  hi  the  testiiP^r  to  ammer  the  contt'nyent  legacy  mittr 
ihecluimcter  of  the  chil^Vs  interest  *^f  ^^^ '  ^«*1  .S*!^ 
only  to  the  right  of  mainUnantr,  thereont  of  the  cAiftf*  «*t 
incT^me  of  the  fund  so  sd  apart  ought  (o  be  accmmmnm 
and  wided  to  "corpus* 

Oonnqmntly  where  a  life  uiUrreMl  m  a  *^^  w^pmm 
to  a  child,  c&niingcntly  on  such  child  attaining  ^"^T^ 
one,  the  child  was  held  entitled  only  to  the  i i*o&y  gf  m 
ultimate  fund  arising  from  tJie  original  ftsmimd  ik^ 
gurpUts  aeciimnlaUd  fund  &>mbined.  By  §uA--mmm ^ 
f^f  section  43,  of  the  Conveifanciny  jdd,  1881,  tMjemm 
for  whose  benefit  surplM  incame,  after  pr&indtm§  « 
J     .  .  .    .    ,     ...i^i.j    -^  tha  permm  wm 


maintenanet  is  to  be  accumutaied,  are     ^  ,    _^ 
become  entitled  to  the  corpus  »/ '^ /*i';**,*^fP^ 
In  re  Bcott,  60  W.  R>  454,  [1902]  1  €h.  ^K  #•»- 

rul^. 
This  was  an  appeal  from  the  decision  «3f,Joy»- ^' 
The  teatitor,  E  S.  Bowlby,  by  hm  wiU,  dalad  flM 
17th  of  June,  1898  (inter  alia),  bequeathed  to  aa^ifli 
bis  soils  fotber  than  hia  eldest  son,  A.  8.  BnwItt^J 
*'who  should  attain  the  age  of  twenty -fire  ywi« 
the  sum  of  X5Q.00O* 

And  he  empowered  his  trustees  to  apply  ™  w^ 
or  such  part  as  they  in  their  discristion  ihanld  OU 
fit  of  the  legacy  of  £oO,0(M)  so  given  to  each  of  ta 
younger  sons  *' for  or  towM-ds  his  inainliaaiwt  * 
education,  or  benefit  *'  during  such  time  at  moA  kb 
ihould  be  under  the  age  of  twenty-five  y^ra. 

During  the  suspense  of  vesting  of  iuoh  legmttt 
income  thereof  was  to  be  acoumulated,  iojiteteaow 
the  destination  of  the  legacy  from  which  tl»  «ia« 
had  proceeded,  but  with  pjwer  to  apply  any  wah  | 
aocumulations  in  any  subsequent  year  for  or  towM 
the  maintenance,  education,  or  benefit  of  saeo  worn,  m 

M  Reported  by  J.  I*  Stiei*iko,  Bsq.^ 
^    ^  at-Law, 


VoLLin.         [F.h,a5.iew.j        THE  WEEKLY  REPOBTEK, 


271 


COXmT  OF  AlfSAli^ 


Ik  bb  Bowlbt< 


CoiTBT  OF  AfPBAI^ 


the  iime  rnanatr  as  suoh  aoonmaUti'Mi  might  hsire 
bflm  Applied  had  th&y  beeti  inqome  arifing  from  the 
original  legacy  in  the  then  ourrent  je%v.  The  triiat 
(or  acotimTiUtioa  was  to  oeasa  at  the  end  of  tv^eaty 
yeart  from  the  testator'i  death  in  case  any  iuch  eon 
ihoald  not  then  have  attained  a  vested  intateit  in  hie 
legacy. 

And  the  tea tator  bequeathed  to  each  of  hit  daughterB 
who  ihould  att&tii  the  age  of  twenty-one  yean  or 
marry  with  the  oonaent  [if  marrying  after  hit  d^ath) 
of  her  gaardian  or  guard i ana  the  Bum  of  £50,000, 
"provided  that  the  Jegaoy  of  £50,000  hertinbefore 
given  to  each  daughter  of  mine  who  a  ball  attain  the 

»age  of  twenty-one  years  or  marry  with  suoh  consent 
as  aforeaaid  ahatl  not  veat  abaoltitely  in  her^  but  ahall 
be  retained  by  my  trustees  and  held  by  them  upon 
the  troits  hereinafter  declared  oonoerniug  the  saoie/* 
These  trusts  were  to  iuvaat  tlie  legacy  aud  to  pay  the 
income  to  the  daughter  for  her  life  for  her  tepara^e 
use  without  power  of  anticipation,  and  after  her 
death  updn  trust  for  her  children  or  remoter  isiue  as 
abe  shonld  by  deed  or  will  appoint,  and^  in  default  of 
and  subject  to  any  sn oh  appointment  in  trtiat  for  ali 
or  any  the  children  or  child  of  anch  daughter  who 
being  sons  or  a  son  should  attain  twenty-one,  or 
being  daaghtera  €r  a  daughter  should  attatn  that 
age  or  marry « if  movd  than  one  to  equal  shares. 

And  the  testator  authoris^ed  bia  trustees  at  any 
tiiTxe  or  times  and  at  their  discretion  to  appropriate 
any  psrt  of  hia  personal  estate  in  its  then  actual  cc5n* 
dition  or  state  of  investment  in  or  towards  satis fac* 
tiott  of  any  legacy  given  by  hia  will  or  hy  any 
oodioil  ther«4to,  witli  power  for  that  purpDse 
coocluaively  to  determine  the  value  of  such  part  of 
his  estate  in  lueh  mangier  a i  they  ibould  tbinlc  fit,  and 
after  such  part  of  hia  estate  should  have  been  so 
appropriated  the  testator  declared  that  hia  residuary 
estate,  as  well  real  aa  personal,  should  be  discharged 
from  the  said  legicy  to  the  extent  of  the  value  ai 
determined  by  hia  trust e fa  under  thia  p  >wer  of  the 
part  of  hii  eatate  ao  appropHated-  And  the  t«*stator 
devised  and  bequeathed  the  residue  of  his  pfraonal 
eatate  and  all  his  re*L  estate  not  thereby  otherwise 
disposed  of  unto  and  to  the  use  of  hia  a  on  A.  &. 
Bowl  by.  And  the  tea  tat  or  directed  that  immediately 
af  rer  his  death  his  truatera  should  take  suoh  steps  aa 
should  be  requiaite  in  order  th*t  all  children  of  hia 
who  ahould  not  have  attained  the  age  of  t  venty-one 
fears  on  the  day  of  hia  death  might  be  declared  wards 
of  the  Chancery  Division^  and  that,  **  notvithBtanding 
anything  hereinbefore  contained^  all  powers,  whether 
•tatatory  or  otherwise,  aa  to  the  e^lucation,  main- 
tenanoe^  or  advance  meat  of  such  children  or  any  of 
tbem  while  minora  ahatl  ba  exercised  by  my  trustees 
only  under  the  direction  of  the  said  court."  The 
taatator  appointed  bis  aon  A,  8,  Bowlbf,  T.  W.  8. 
Bowlby«  and  H.  B.  Wilaon  executors  and  trusteea  of 
bis  will. 

The  testator  dted  on  the  -Ith  of  Noveiuber,  1902. 
There  iur?ived  him  hiseldeit  son,  A.  8,  Bowl  by,  who 
bad  attained  twenty-ocie,  and  four  daughters  and 
three  younger  sons,  all  of  whom  were  atill  infanta. 

On  the  fith  of  January,  1903,  the  truit^s«  under 

kthe  power  contained  in  the  will,  approprt%ted,  in 
pa tiif action  of  each  of  the  legaciea  of  £jO,000  to  the 
lour  daaghtera  And  the  three  younger  sons,  the  sum 
of  £o3,5i7  lOj.  6d.  Consols. 

On  the  9th  of  February,  1903,  an  order  was  made 
by  Joyce,  J.,  that  the  sum  of  £1,000  per  annum  ba 
allowed  out  of  the  income  of  her  legacy  to  the  eldest 
'inghterf  Eva  Mary  Bowlbyi  for  her  mdotenanoe 
the  4th  of  February,  1903,  and  for  the  time  to 
fte  during  her  minority,  or  until  further  order,  and 
■  snmfl  were  allowed  for  the  msintenanca  of  tbe 
'  infant  children  reap  actively. 


Eva  Mary  Bo wlby  attained  twenty- one  on  the  ISth 
of  July,  1903. 

The  present  aummoni  was  taken  out  by  the  trustees 
aa  plaiu tiffs  against  Era  Mary  Bowlby  aa  defendant 
to  det+rmine  whether  the  unapplied  iooome  accrued 
during  the  minority  of  the  defendant  of  her  £50,000 
legacy  and  the  accumulations  thereof  should  bs  paid 
and  transferred  to  her,  or  whether  they  ihould  be 
retainei  by  the  trusteea  upon  the  truite  declared  by 
the  will  of  the  capital  of  the  said  legacy, 

Joyce,  J.,  oontfary  to  bis  own  view,  held  that  by 
reason  of  the  deiuaion  of  Buckley,  J»,  in  In  re  ScoU, 
50  W,  B  454,  [1902]  1  Ch,  918,  he  was  bound  to  hold 
tbat  the  unapplied  income  and  the  accumulationa 
belonged  to  the  defendant,  and  made  a  declaration 
accordingly. 

The  plain  tiifd  appealed, 

Vaufjhfjtn  Hawkina,  for  the  appellants* — This  appeal 
is  re  illy  brought  for  the  purpose  of  asking  thia  court 
to  review  the  decision  in  In  re  Scottt  50  W.  E.  454, 
[1902]  1  Ch*  918.  By  sub-tection  2  of  section  43  of 
tbe  Conveyancing  Act^  1381,  these  aooumulatious  are 
to  be  held  for  the  banefit  of  the  person  who  ultimately 
becomes  entitled  to  the  property  from  whiah  the  same 
arise.  Having  regard  to  the  use  of  the  word  property 
in  sub -lection  1 ,  it  is  submitted  that  in  sub*  section  2 
it  is  confined  to  corpm.  The  infant  tenant  for  life^ 
therefore,  on  attaining  twenty- ont?,  takes  only  a  life 
interest  in  the  aurplns  income  aocrued  during  her 
minority.  In  both  In  re  Wdh,  33  W,  B,  327,  43 
Oh,  B*  281,  and  In  re  Flumphretji,  41  W.  B.  519, 
[1893]  3  Gh.  1,  the  gift  to  tbe  infant  waa  vested ^  not 
contiugent  on  attaining  twenty-one*  Those  c^^es 
were  decided  on  the  principle  that  the  Convi^yandog 
Ac^  1831,  did  not  make  any  alteration  in  the  righta 
of  infants  ;  but  here  before  the  Act  tbe  infant  woali 
onl?  have  takf'u  a  life  interest  in  th^  surplus  income ; 
Ilofl^on  v.  Earl  qf  IltdwG,  1  H.  &  M  376,  1 1  W,  E, 
Dig.  13'*.  Tne  infant  here  has  no  vejited  interest,  but 
is  only  entitled  to  something  in  the  nature  of  main- 
tenance :  Williams  on  Eiecutors  (9  th  ed*).  p.  1285  \ 
Roper  on  Legadet  (4th  ed.),  vol,  2,  cap,  ix*,  8*  4, 
p.  1257.  Toe  effect  of  thn  appropriatiou  was  to  make 
the  ioGoma  accessory  to  the  capital.  In  sugh  a  case 
tbe  intermediate  income  goes  to  ths  per- on  who 
becomes  entitled  to  the  capital:  In  rt  MtfUo^k^  55 
L.  J.  Ch.  738  ;  hi  re  Clement,  42  W,  fi.  374,  [1894]  I 
Ch*  tia5 ;  and  In  re  Wooding  43  W.  R,  615,  [1895]  2 
Gh.  309. 

W^  fid  hum  V,  Wf/ndhfim,  3  Bro,  C*  0,  5S ;  3  ha  we  v. 
Catiiiffe,  4  Bro*  G,  0,  144;  Harvetf  w,  Harue^,  2  P, 
Wms.  21 ;  Chamhtn  v*  Goldmn,  II  Ves*  1  ;  Brown  v. 
Temp^lei^,  3  Ruaa*  263 ;  Martin  v.  Martin,  14  W,  E. 
421,1  Eq*  369;  and  Batkr  v.  Bullet  3  Atk.  58,  were 
aUo  referred  to. 

Rowdm,  KX!,,  and  BUikt^,  for  Eva  Mary  Bowlby,— 
We  submit  tbat  /i*  re  8mit  was  rightly  decided. 
**  Property  "  in  section  43  is  not  confined  to  corpus  j 
it  can  refer  equally  well  to  the  inc:>me  fuud«  and  the 
person  **  who  ultimately  becomes  entitled*'  thereto  ia, 
as  in  this  cise,  the  infant.  But  apart  from  the  atitute 
it  ii  an  established  rule  of  law  that  a  contingent 
legacy  by  a  parent  or  one  stauding  in  loco  parentk  to 
a  child  carries  interest,  unless  tbe  testator  has  pro- 
vided another  fund  for  the  maintenance  of  the 
infant :  Caraon^a  Real  Property  Statutea,  p.  590 ; 
Simpson  on  Infants  (2ud  ed.J.  p,  20 7*  In  In  re 
Oeorge,  6  Ch*  D*  837,  25  W.  B*  Dig.  127,  James,  L  J., 
speaks  of  a  oontingeut  legacy  as  carrying  iutereatf 
If  this  ia  so^  the  infant  ia  entitled  to  the  intereat  uot- 
withatsnding  any  eipresaions  in  the  Conveyancing 
Act,  1381.  as  it  was  not  intended  by  that  Act  to  alter 
the  infant's  rights :  In  re  U^eUa  and  In  re  IItimphre}/9* 

licatk  V*  Ptrry^  3  Atk.  10 1 ;  Hmrle  v,  Qremdmnk^  3 
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Atk.  695;  aad  //a  re  .Tfc^^if,  43  W.  E.  462,  [1895]  1 
Cli.  10  Lf  were  also  referred  to, 

Vaughan  Hawkinif  m  replf. — ThoQgh  a  legacy 
given  by  &  father  to  a  child  is  offem  a  aid  to  carry 
intereatt  yet  the  oasei  show  tbat  the  coarta  allowed 
only  maiotenaace  which  might  or  might  not  amount 
to  the  full  interest  on  the  legacy* 

Pett  V,  FtUoioat  1  Swam,  5^\n;  Wynch  v.  Wi/nch,  I 
Oon*  433;  Mok  v,  Moh,  1  Dick;  310;  and  mh  y, 
Ellitf  I  Soh«  &  Lef,  1,  were  reldrred  to  in  additioa  to 
the  casee  cited  earlier  in  the  arguEnent^ 

Cur*  Qdih  vulL 

Attg.  9— Vauohan  WiiiLiAMS,  L  J.— In  this  case 
the  qneation  is,  Who  is  entitled  to  the  acoumulationi 
arising  frooa  the  excese  of  interest  over  the  allowance 
for  mamtenance  pending  minority  now  that  the 
infant,  Misa  Eva  Bowlhy,  haa  come  of  age  and  beeome 
entitled  absolutely  an  tenant  for  lifa  to  the  income  of 
a  fond^  HQch  life  eatate  having  been  bequeathed  to 
hat  contingently  on  her  marriage  or  attaining  the 
age  of  tw<*nty-one  ?  I  do  not  think  it  neceesary  to 
read  the  clause  in  the  teatator^a  will  under  which 
Mini  Bva  Bowlby  takea.  It  ia  sufficient  to  eay  that  the 
testator  made  provision  for  hia  sons  and  for  his 
daughtere,  and  that  the  clauses  nnder  which  the  aons 
take  and  those  under  under  which  the  daughters  take 
are  not  the  game,  the  clauie  in  favour  oC  the  sons 
containing  an  expreae  provision  lor  maintenance,  and 
the  olauae  in  favour  of  the  daughters  containing  no 
aaoh  express  proviatoa. 

Before  dealing  with,  the  queationf  What  ia  the 
established  rule  of  conatrnction  of  wilk  of  parents 
who  leave  legacies  to  children,  whether  vested  but 
payable  at  a  future  time,  or  eontingetit^  but  make  no 
proviwon  outside  the  legacy  for  the  maintenance  of 
the  child  between  the  death  of  the  teatator  aud  the 
date  when  the  If gacy  becomes  payable,  I  will  deal 
with  the  question  whether  aection  43  of  the 
Conveyancing  Act,  1S81,  is  applicable  in  the  facts  of 
this  caae,  and  what  is  its  e^ect  if  appHoablef  and  in 
particular  with  the  qiiestion  whether  the  dedaion  of 
Buckley »  J,,  in  In  re  Scoff,  ought  to  be  followed* 
JoyeCj  J*,  followed  that  decision,  but  against  hia  own 
judgment  1  do  not  think  that»  havmg  regard  to 
the  decUion  in  In  re  nkJi:3m,  33  W.  R.  dll,  290b.  D. 
331,  section  43  of  the  Conveyancing  Act,  1891,  applieo 
to  the  facta  of  the  present  caae,  because  the  infant, 
Misfd  Eva  Bowlbyi  is  not  under  her  father^a  will  entitled 
even  contingently  to  the  intermediate  income  of  the 
£50,000  left  to  her  by  her  father.  Under  her  father's 
will  she  may,  at  the  age  of  twenty- one,  become 
entitled  in  posaeaaion  to  a  life  estate  in  the  £50,000, 
with  its  accretion  by  the  addition  to  the  capital  of 
the  accumulations  anjing  from  the  aurplus  income 
•fter  providing  maintenance  ;  but  she  can  never  take 
the  intermediate  income  as  her  property,  or,  if  she  can 
so  take,  the  application  of  section  43  is  excluded  by 
*****  wiU  expressing  a  contrary  intention  within  the 


the 


meaning  of  sub-section  3  of  that  section ;  for  if  by  the 
will  the  intermediate  income  is  her  property,  held  for 
her  by  the  trustees,  it  cannot  be  that  it  is  to  accumu- 
late for  the  benefit  of  the  person  who  ultimately 
becomes  entitled  to  the  property—that  is,  the  capiti 
—from  which  the  accumulation  a  arise*  The  only  way 
in  which  the  section  can  apply  is,  if  it  is  construed 
aa  Buckley,  J„  construed  it  in  In  re  Scott,  S^ott  v. 
Scott,  and  read,  aa  that  learned  judge  did,  the  word 
**  property  "  in  sub-aeotion  2  of  section  43  as  meaning 
either  corpus  or  income,  aa  the  nature  of  the  gift  may 
require*  If  thia  construction  ia  adopted,  the  applica- 
tion of  the  section  will  not  be  excluded  by  a  contrary 
intentioti  witbin  the  meaning  of  aub-eection  3  of 
aeotion  43»  I  have,  however,  great  difficulty  In 
adopting  Buckley,  J/a,  conttxnotion  of  section   43, 


becauae,  as  pointed  out  in  Hood  and  Challis^i 
Conveyancing  and  Settled  Land  Acta  (6th  ed.),  p*  123, 
to  hold  '*that  '  property*  might  not  raeao  'oaptal' 
exoluaively,  attributes  to  the  Act  an  intolerable 
degree  of  looaenesa  in  the  iif«  of  language."  Seoonily, 
because  of  the  ca^es  relied  on  as  aupportitig  thii 
view.  In  re  WdU  is  a  case  where  the  child  took  a 
vested  interest,  and  In  re  ffumphreya  u  a  emm  in 
which  the  court  held  that  by  implication  there  vraa  a 
gift  of  an  immediate  life  interest*  It  it,  howarar,  to 
be  obaerved  that  Lindley  L.J,,  at  the  ecd  of  hit 
judgment  in  In  re  Humphrey m^  doia  giva  aome 
conutenance  to  the  auggested  Gon^tmcttao  ol  th« 
word  "property"  in  sub -section  2,  for  hm  tays: 
**  With  respect  to  the  caae  of  In  re  WdU,  wbieb  wt 
were  aiked  to  overrule,  I  am  of  opinioii  tbat  thA 
decision  was  correct,  having  regard  to  the  l^rmft  ol 
the  will  and  to  sub-section  3  of  sectlou  43  of  tfa« 
CdQveyancing  Act,  18S1,  which  in  that  cave,  «i  w<4l 
aa  this,  excluded  sub-eectton  2.  It  may  be  thmt  thai 
result,  which  I  think  it  safer  to  arrive  at  by  tb#  aid 
of  sub- section  3,  can  be  reaobed  without  the  aid  of 
that  lub^aeotioti  by  oonatroing  sub-aectioa  2  ai 
suggested  by  North,  J,,  when  that  aub- section  bai 
to  be  applied  to  the  case  of  a  tenant  for  life  bacomlair 
absolutely  entitled  to  the  income  in  poasaagiaiu  I 
have  some  doubt  about  this,  but  I  desire  to  lea^a  the 
point  open  until  the  necessity  for  d aiding  it  &ti9«ik*' 
Ai  to  the  auggestioQ  theit,  asauming  seotion  43  tiot  to 
apply,  the  clauie  of  the  will  requiring  ''  all  powen 
whether  etatutory  or  otherwise  aa  to  the  maintecLaaoi^ 
education,   or  advancement   of  such  ohildren  wiiil« 


minors  to  be  exercised  by  the  truateea  only  i 
direction  of  the  court"  amounts  to  a 
direction  that  section  43  shall  apply,  I  oaainot  i 
It  seems  to  me  thatt  if  aection  43  applies  by  lo 
the  statute,  there  is  no  need  for  words  to  that  t 
in  the  will ;  and  if,  on  the  other  hand,  section  4S  do«t 
not  apply,  the  clause  above  cited  will  not  mafeo  it  do 
ao,  because^  ess  hypoihesi,  there  is  no  statutory  power. 
I  propoee  now  to  deal  with  the  qaeation  of  t^ 
general  law,  under  which  the  will  of  a  father  giviiif 
a  legacy  to  a  child  either  not  payable  till  a  f utQr« 
date,  or  contingent  on  the  happening  of  a  tutast 
events  is  so  construed  a«  to  make  a  provision  foc'  tb« 
child^a  maintenance,  by  making  the  child'a  legacy 
carry  interest.  There  can,  to  my  mind,  be  ilo  dcidht 
but  that  the  language  in  the  cases  in  which  tlii«  immom 
of  conatruction  was  first  established  is  liiigwi§8  ifpt 
for  the  gift  to  the  child- legatee  of  tatereii  on  l&» 
legacy  payable  in  futuro  or  oontiugently  during  Ikt 
interval  between  the  parentis  death  atid  the  tirrni  of 
the  time  or  the  happening  of  the  event  on  wfaiek  tilt 
legacy  is  made  payable.  Thus,  in  <?naea  ▼.  Btfeitr^ 
I  Atk>  dOo,  Lord  Hardwicke  says  :  ''In  such  a  oiii 
interest  by  way  of  maintenance  would  cerUtxilj  ke 
allowable  in  the  meantime ;  it  being  a  cotistaot  rals 
in  equity,  that  wherever  a  legacy  ia  given  by  a  laibaf 
to  a  child,  as  a  provision  for  such  child,  thoogh  t^ 
legacy  be  payable  at  a  future  day^  yet  the  child  hm 
an  immediate  right  to  the  interest  on  the  mooar;  if 
the  legatee  was  a  stranger  to  the  teatator,  it  would  ht 
otherwise.'  The  words  in  Beckfard  v,  TwUm, 
1  Yes.  aen,  308,  and  OrickfU  v.  Dol^,  3  Vm  l«K 
are  all  of  a  similar  character.  Thm  oluM'i 
legacy  is  said  to  *' bear  interest**  or  ^^earf 
interest/ '  It  will  be  found  that  this  tort  of  phzww 
ology  is  uaed  equally  in  modern  oasea.  Talce;,  isr 
example.  In  rt  Qaorjfet  in  which  Jamea,  LbJ*.  ny« ' 
''  But  the  rule  of  law  ia  well  wtabliihttd  thai  a 
oontiogent  legacy  does  not  carry  inlertat  «litla  it  it 
in  sospenae,  except  in  the  case  of  a  legacy  by  a  panal 
or  one  standing  in  Zbto  parentis  to  the  kgsiM  ;  wad 
that  exception  is  subject  to  another  m&o&g/^mk*  liiA 
^  the  rule  giving  intareat  to  the  ohild  do«t  ooi  lafa 
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f  ffeot  when  tba  teiUtor  h«s  provided  anoUitr  fimd 
for  hii  maintenaiio?,  iq  that  the  income  of  the  legacy 
ij  supposed  not  to  be  required  for  the  purpose.       It 
will  be  observed  that  in  none   of  theie   c&aes  is  the 
atatentent  made  that  the  presence  in  the  will  of  a  gift 
in  fuiuro  by  a  parent  to  a  child  gives  the  child  dunng 
inlanoy  a  right  to  an  allowance  for  maiLtenance  out 
of  the  testator**  eatate.     On  the  ooDtrary,  the  itate- 
ment  invariably  ia  that  the  legacy  in  such  a  caae 
ibottld    **baar  interest**   duziog  a  period  before    it 
becomes  payable.  I  think  that  it  can  hardly  be  doubted 
but  that  the  reason  why  the  coarte  of  equity, deeming  it 
ijnpOMible  that  a  father  who  made  a  futtire  provision 
for  a  obUd  should  intend  the  child  to  starve  until  the 
l^acy  fell  io,  gave  effect  to  the  father*!  preaumed 
intention  to  provide  for  the  maintenanoe  of  hia  child, 
by  ooDAtruiri^  the  will  at  directing  that  the  future 
Id^aoy  should  bear  inteiest  before  it  became  pay  Able 
rather  than  by  finding  in  the  wilt  an  implied  direction 
that  the  child  ahould  recei?e  reagonable  maintenance 
out  of  the  residue  of  the  testator'a  estate,  waa  that 
the  ooorta  wisbtd  to  avoid  the  appearance  of  affirming 
»    eommoa  law  right    in    children    to    maintenance 
daring  infancy  independently  of  the  father's  iotentioos 
&B  expreseed  in  hia  wHl,  and  alao  desired,  by  making 
the  mainlonance  payable  oat  of  mtereat  on  a  legacy 
contingently  oomiog  to  the  child  ^  to  provide  for  the 
Cibildout  cf  the  iniit  of  a  fund  which  contingently 
was  to  come  to  the  child,  becatise  to  do  tbii  seemed 
to  he  to  do  l^sa  violence  to  the  pro?itions  of  the  will 
than  limply  to  order  maintenauca  to  be  paid  out  of 
tbe  residue    of    the  partnt'a  tjfitatp.      Pntmi  facie, 
mainteaance  ought  only  to   be  ordered  out   of  the 
property  cf  the  child.    To  cmatrue  the  will  as  givicg 
the    chfld  at  oncp,    not  contingently,    interest    for 
mainteuance.  complies  with  this  primdfacU  rule* 

Now  the  logical  consequence  of  this  view  would  ba 
tbat  so  long  as  the  child  li?ed,  pending  the  interval 
bttween  the  father*s  dca*h  and  the  child  attaining 
tweaty-one,  the  child  would  be  ©otitled  to  the  who!e 
of  such  interest,  although  it  waa  for  the  court  to 
dtfttmuoe  whether  ibe  whole  or  what  lesser  sum  should 
be  allowed  ftr  maiut©n4nce.  It  dots  not  term  to  me 
that  the  practice  of  the  court  in  firing  the  amount  to 
b«  allowed  for  maintenance  negative j  the  rii^ht  of  the 
child  to  the  whole  ii^terestp  teiiame  the  order  of  the 
court  finng  tbe  amount  to  be  piid  from  time  to  time 
lor  maintenance  was  necf^isary  not  from  anytbing  to 
be  im|.lit)d  on  a  proper  construction  of  the  fiither*s 
will,  but  from  the  inability  of  the  child  or  its  guardian 
to  give  to  the  t-xecatora  or  trustttes  a  valid  receipt  or 
djscbarge.  It  is  said  that  Iha  dictum  of  Sir  W.  Grant 
In  Ilajiion  v.  Graham t  ti  Ves,  239,  ii  an  aiithority 
for  the  proposvtioa  **  that  what  is  not  taken 
out  of  the  fund  lai  maintenance  must  follow  the 
fate  of  the  principal"  ;  and  it  is  said  that  Lmke 
v-  Bohimon,  2  Mer*  36.'i,  a  decisiOQ  by  the  same  judge, 
Jeada  to  the  same  con  elusion.  These  cases,  howev^^r, 
are  both  cases  in  which  there  was  an  express  direction 
for  mftiut*iiince.  In  Hanson  v.  Graham  the  legacy 
to  grandchildren  of  the  testator  was  a  legacy  of  j£5t)0 
Apiece  4  per  cent*  C  nsohdated  Bank  Annuities  when 
they  should  respectively  attain  their  ages  oi  twenty- 
mne  years  or  day  or  dajs  of  marriage,  and  the  direc- 
tioo  waa  to  Isy  out  for  tbe  benefit  of  the  grand- 
children the  interest,  the  whole  of  which  waa  given 
till  the?  should  respectively  attam  twenty-one  or 
marry.  The  legacy  waa  accoaipanied  by  an  absolate  gift 
of  the  interest ;  whereas  in  Liuke  v.  Eobimon  there  was 
cnlj  a  direction  for  miintenaDce  ou&  of  tte  interest, 
»od  no  gift  of  interest.  Thcsa  cases  in  i^hich  there 
It  aii  express  direotion  for  interest^  and  in  which  the 
tiitereat  will  or  wUi  not  follow  the  fate  of  the 
prtDci pal  according  as  the  interest  is  or  U  not  given 
ti  tbe  cluld4rgatee,  do  not  seem  to  gcTcrn  caaei  in 


which  the  interest  is  given  in  actKirdaooe  with  the 
rule  of  construction  laid  down  by  Lord  Hardwioke  in 
Or  em  v.  Bdcher,    Mr*  Simpson  in  his  book  on  the 

Law  of  InfaDta  (2nd  ed.),  pp,  317  and  318,  states 
generally  that  where  an  infant  is  entitled  to  the  whole 
income  of  a  fund  given  for  his  maintenance,  whether 
absolutely  or  till  the  happening  of  a  certain  oven^, 
such   part  of  the  income    as  is  not  applied  to  hii 
main  ten  an  ce  belongs  to  him  absolutely  or  to  his  per- 
sonal representative,  ai  the  case  may  be,  and  cites 
IVM  V.  Kellf,   9  Sim*  469,  as  an  authority  for  the 
proposition.    That  case,  like  I7a/um  v.  fJraham,  was 
a  case  in  which  there  was  an  express  direction  as  to 
maintenance,  and  the  court  held,  as  it  did  in  Eamon 
V.  Graham f  that  the  gift  was  so  worded  as  to  oonati- 
tnte  a  gift  of  the  income.    Mr,  Simpson  says ;   "On 
the  other  hand,  where  the  legatee  i&  entitled  not  to 
the  whole  income,  but  to  maintenance  out  of  it,  tbe 
surplus^    after    providing    a     proper    maintenance, 
follows  the  fate  of  the  principal  whatever  that  may 
be,  and  does  not  pais  to  the  personal  representative 
of  the  legatee,"  and  cites  Itmmtm  v.  Orahim  and  a 
number  of  other  cases.     But  neither  the  proposition 
in  the  text  nor  any  of  the  cases  dted  conclude  the 
question  as  to  what  ia  the  true  construction  of  the 
father's  will  in  cases  where  the  father  makts  a  gift 
I  a  fiduro  or  a  co  a  lie  gent  gift  to.  a  child  for  whoae 
mmnteoance  no  proviikion  is  made  outiide  the  gifti 
nor  the  conaequentisl  question  who  will  be  entitled  to 
the  aocumulaiaons  of  interest  not  required  for  main- 
tenance;   and   I  can   find  no  case  atiy where  which 
concludes  these  qneslions*     It  appears,  ho  wo .  or,  that 
there  is  a  strong  opinion  amongst  equity  lawyers  thit 
tbe  accumulations  in  such  a  case  follow  the  fUe  oC 
the  principal ;  but  it  has  never  been  so  decided,  and 
this  view  certainly  seems  difficult  to  i  ft  joacile  loj^ically 
with  the  statements  of  those  judges  who  laid  down 
the  canon  of  construction. 

So  far  a3  the  prac'ioe  ia  concerned,  it  seems  that 
the  interest  as  it  acernes   ia  never  carried    to  the 
account  of  the  infant,  and  that  there  is  no  case,  or  at 
all  events  no  reported  case,  in  which  the   personal 
representatives  of  a  child  dying  under  tweaty-one,  or 
before  the  happening  of  the  contingency  upon  which 
the  legacy  was  payable,  have  obtained  pay  meet  of 
the  surplus  inteTest  accruing  daring  the  child's  life 
beyond  what  wai  requbad  for  maintena»je«.     Thi^,  of 
cotirae,  goes  strongly  to  negative  tbe   child's  right  to 
such  aco emulations ;  but  we  did  nob  have  any  case 
cited  to  us  in  which  the  accumulations  of  interest  were 
ordered  to  be  paid  to  a  reaidoary  legatee  or  the  next- 
of-kin  or  the  remaindermaDi     I  am  only  sp^ttkieg,  of 
course,  of  cases  in  which  the  interest  became  payable 
only  by  virtue  of  the  rule  of  construction  to  which 
I  am  referring  applied  in  oaies  of  a  legacy  in  faiuro 
or  a  contingent  legacy  giren  by  a  parent  to  a  ehild 
for  whoae  maintenance  there  ii  no  proviaiou*     I  am 
not  speaking  of  eases  in  which  interest  is  i-xpreEiSly 
given  and  constitutes  a  part  of  the  gift  in/uturo  or  the 
contingent  gift.     On  the  other  hand,  I  find  in  thecaie 
of  Wyuch  v»  IV^ncht  that  the  Matter  of  the  Balls  seems 
to  have  been  of  opinion  th  *t  it  tbe  father  bad  not  directt  d 
main  tec  an  ce   to  be  paid   out  of  hia  peri  on  al  (stite 
his  children  would  have  been  <*ntitled  to  interest  on  their 
legacies  eo  nomine.  A^ain,  in  Vharnhets  v,  Oohlmn  there 
waa  an  eipreia  direction  for  maintenance  of  a  daughter 
till  twenty -one  cr  marriage  and  a  contingent  legricy  in 
oase  she  should  attain  twenty -one,  payable  at  and  to 
carry  interest  from  that  time.     The  daughter  married 
at  eighteen^  and  ber  husband  claimed  atd  the  court 
allowed  maiotenance  between  the  marriage  and  the 
majority  of  the  daughter  at  the  rate  of  £350  a  year, 
I  do  net  know  i(  the  court  expressly  fixed  the  rate  of 
interest  or  whether  the  £'^m  was  Ih^  whoU  of  it;  but 
as  the  application  was  not  male  until  after  the  m.ain« 
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tenanoe  had  been  ffiven  I  suppose  the  oaee  was  dealt 
with  as  if  the  aUowance  had  bean  made  pending 
inlanoy.  It  is  difficult,  however,  to  justify  the  order 
exoept  upon  the  ground  that  the  oourt  thought  fit  to 
treat  Uie  will  as  authorizing  interest  to  be  allowed  on 
the  legacy  from  tiie  end  of  the  period  during  which 
the  testator  expressly  directed  maintenance  to  be  pro- 
vided for  the  cnild  until  the  child  attained  the  age  of 
twenty-one.  It  is  difficult  to  suppose  that  the  court 
intended  to  prolong  the  period  during  which  main- 
tenance should  be  allowed  as  such  beyond  the  period 
defined  by  the  testator.  MarHn  v.  MaHin  rons  on 
the  same  lines,  the  maintenance  given  by  the  will 
b:iag  maintenance  out  of  the  testator^s  residuary 
estate  until  the  son  should  attain  the  age  of  fifteen. 
There  was  also  a  legacy  to  the  son  of  £6,000,  con- 
tingent on  his  attuniog  the  age  of  twenty-one.  The 
son  also  took  a  sbure  of  the  residuary  estate. 
Wood,  y.C,  says:  '*I  think,  on  the  whole,  the 
proper  construction  is,  that  maintenance  should  be 
allowed  by  payment  of  interest  on  the  legacy  ** ;  and 
then,  after  saying  that  it  must  be  implied,  although  the 
legacy  itself  is  contingent  that  interest  is  to  be  given 
in  the  meantime.  Wood,  Y.C,  concludes :  *'  Lord Bidon 
having  thus  decided  (CJiamberB  v.  Goldmn),  I  am 
bound  to  give  the  plaintiff  interest  on  one  or  other  of 
his  legacies,  and  he  being  entitied  to  both  contin- 
ffentlv,  I  must  select  that  whidi  will  be  most  for  the 
benefit  of  the  infant ;  and  declare  that  interest  at 
£4  per  cent,  is  payable  upon  the  £6,000  legacy." 

I  confess  that  I  have  considerable  difficulty  in 
coming  to  the  conclusion  that  this  interest  allowed  by 
the  court  as  a  matter  of  construction  on  a  child's 
legacy  from  its  parent  for  the  purpose  of  maintenance, 
ought  to  follow  the  fate  of  the  principal.  If  the 
interest  itself  is  contingent  on  the  legatee  attahung 
the  specified  age,  of  course  the  interest  will  follow 
the  fate  of  the  principal;  but  it  is  impossible  to 
suggest  that  interest,  which  is  to  provide  maintenance 
for  the  child,  can  possibly  be  contingent  in  this  sense. 
The  interest  must  be  something  which  immediately 
and  absolutely  to  the  extent  required  can  be  applied 
to  the  use  and  benefit  of  the  child.  Now  let  me 
assume  that  such  interest  can  only  be  called  for  to  the 
extent  required,  and  the  child  dies  an  infant.  Why 
should  the  accumulations  of  this  interest,  as  to  whien 
the  testator  has  given  no  express  direction  whatever, 
be  allowed  on  the  legacy  for  the  benefit  of  the 
remaindermen  or  other  person  taking  by  a  gift  over, 
who  may  be  a  middle-aged  man  or  woman  r  But  if 
the  accumulations  of  interest  are  to  go  to  the 
remaindermen  this  is  the  result  I  could  understand 
a  construction  of  the  testator's  will  under  which  the 
court  simply  held  that  the  goodwill  of  the  testator, 
evinced  by  his  gift  of  a  legacy  payable  in/uturoot 
contingently,  necessarily  imported  an  intention  by 
the  testator  to  provide  for  the  mainteoance  of  th*t 
child  out  of  the  residue  of  his  estate  in  order  to  give 
the  child  a  chance  of  living  till  the  contiogency  might 
occur.  In  such  a  case  there  would  be  no  surplus; 
but  unfortunately  this  is  not  the  construction  which 
tiie  courts  adopted;  for  again  and  again  one  finds 
expressions  like  that  used  by  the  Master  of  the  Bolls 
in  Harvev  v.  Harvw :  "  Tet  the  infant  legatee  ought 
to  have  mterest  allowed  him  during  his  infancy  in 
order  fdr  his  maintenance."  The  mtention  of  the 
testator  is  to  ^ve  interest  on  the  legacy  and  to  give  it 
to  the  child  lumself .  It  seems  to  me  uiat  to  give  the 
acoumulations  to  the  remaindermen  is  altogether 
outside  the  intention  imputed  to  the  testator. 

I  wish  now  to  say  a  few  words  as  to  the  effect  of  a 
direction  in  the  will  to  segregate  a  contingent  legacy 
from  the  rest  of  the  estate.  I  have  not  read  the 
clause,  but  I  may  mention  here  that  there  is  a 
direction  in  this  wul.    It  Is  a  general  direction  apply- 


ing to  all  the  legacies.     Now   the   case  of  In  rt 
Cotton,  24  W.  B.  248,  1  Cb.  D.  232,  decided  under 
Lord  Oranworth's  Act,  shows  that  under  that  Act, 
where  a  legacy  is  of  capital  plus  income,  maintenance 
might  be  ordered  out  of  income  to  which  tiie  child 
is  contingentiy  entitled  as  an  accretion  to  eapitaL 
In  re  George  shows  thit  where  there  is  a  gift  of  the 
corpus,  but  not  of  the  inc3me.  Lord  Cranworth's  Act 
does  not  apply.    It  seems  to  follow  that  if  the  oaae  is 
one  in  which  the  income  is  applicable  for  main  ten  anoe 
it  can  only  come  within  section  43  if  the  constmotlon 
of  the  will  is  such  that  the  intermediate  income,  as 
distinguished  from  maintenance  out  of  it,  belong^  to 
the  cMld.  The  direction  to  segregate  a  fond  to  provide 
for  the  gift  is  the  equivalent  of  a  contingent  legacy  of 
the  fund  |>?us  its  income.    If  you  have  a  contingent  gift 
of  the  fund  plus  its  income,  maiotonancs  may  be 
given,  not  because  the  infant  is  entitled  to  the  income 
immediately  on  the  testator's  death,  bat  because  he 
is  entitled  to  it  on  the  happening  of  the  contingency. 
But  hi  the  present  case  the  daughter  is  not  entitled 
to  the  intermediato  income  on  attaining  the  a^^  of 
twenty-one.    She  is  only  entitied  to  the  income  of 
the  Cipitil  fund  increased  by  the  accretion  of   the 
accumulations.     If  section  43  does  not  apply,    the 
result  is  that  she  is  onljr  entitied  to  that  which  riie 
gets  by  the  true  construction  of  the  will  in  which  a  fathsr 
gives  a  gift  infuturo,  or  a  contingent  gift  to  a  idiild, 
without  providing  for  its  maintenance  iu  the  period 
intervening  before  the  attainment  of  the  age  or  the 
occurrence  of  the  contingency.    If  that  to  which  ahe 
is  so  entitied  is  the  interest,  she  is  entitied  to  that, 
not  contingentiy,  bat  immediately  on  her  father's 
death.    But  if  that  is  a  true  description  of  what  ahe 
is  entitied  to,  then  in  respect  of  that  interest  ahe  is 
brought  within  the  scope  of  section  43,  because  that 
property  is  property  held  by  trustees  in  trust  for  the 
mfant  for  life,  subject  to  a  defeasance,  as  the  words 
import,  on  her  death,  or  by  nececsury  merger  on  her 
acquiring  the  fund.    The  only  effect  of  a  directioa 
for  segregation  and  investment  outside  seation  43  of 
the  Conveyancing  Act  is  to  convert  the  ccmtingeDt 
gift  of  the  capitu  sum  into  a  contingent  gift  of  the 
capital  sum  plus  the  income,  so  ttiat  on  the  ha{^p«ilog 
of  the  contingency  the  capital  sum  will   be   thus 
enhanced.    Such  a  case  is  merely  Hanson  v.  QrdKam, 
The  enhanced  capital  will  all  go  tiie  legatee  on  the 
happening  of  the  contingency ;  and  if  there  is  a  mere 
direstion  for  maintenance  this  will,  of  coune,  leave 
the  income  to  follow  the  fato  of  the  capital,  ex3^»t  so 
far  as  it  is  applied  for  maintenance.    I  agree  tral  a 
direction  for  segregation  will  have  this  ^eot  in  the 
present  case  so  far  as  the  legacy  is  concerned.    It 
makes  the  legacy,  upon  a  true  construction »  a  con- 
tingent ffift  of  the  cap  tal  plus  the  income,  but  then  it 
is  not  followed  by  a  direction  for  maintenance.    The 
fact  is  that,  having  regard  to  the  legacy  being  a 
contingent  legacy  to  a  child  for  whose  nuontenanae 
no  pronsion  is  made  in  the  interval  between  the 
deatti  of  the  father  and  ths  happening  of  the  con- 
tingency, the  legacy  must   ba   read   as  ihxmA  it 
contained  these  additional  words:   '*  And  I  direol 
that   my   daughter   shall   be   allowed    interest    on 
the   legacy   during   her  infancy."     The  result  Is 
that  the  case  is  exactiy  on  all-fours  with  what  Bxt  W. 
€hrant  held  to  be  the  true  construction  of  the  express 
words  in  Hanson  v.  Chraham—^sX  is,  that,  inaamuch  as 
the  direction  for  maintenance  in  that  case  was  oouptad 
with  an  express  gift  of  the  whole  of  tiie  income  to 
the  children,  in  such  a  case  the  income,  though  given 
for  maintenance,  did  not  follow  the  fato   of   the 
principal.    Sir  W.  €hrant  expre«sly  dedacea  that  the 
form  of  the  legacy  was  such  as,  apart  from  the  direo* 
tion  for  maintenance,  wouM  have  oonstitiited  a  ooa- 
^  tingent  gift  of  the  capital  plus  the  incone— that  ia. 


ToL   LDL  tMftiQh  4,190(1.] 


THE  WEEKLY  REPORTEa 


375 


OOITBT  OF  ApPSAX- 


Iir  ESBOWLB?, 


OotTBT  OF  AFFKA£, 


tiiiB  wai  m  gift  wbiob  coold  have  equally  been  eiFeckd 
by  ft  gift  of  th#  capitftl  pirn  a  dire^stioD  for 
ftegr^gation ;  bat,  notwithBtaualDg  tliii,  he  held  that 
mt  the  direotion  for  maintenance,  propefly  eonatrued, 
ooEsHtuted  a  gift  to  the  children  of  the  ititereafc^  the 
intereat  did  oot  follow  the  fate  of  the  prinoipaU  So 
thati  here  I  aaj  that,  it  the  cooitiuotion  put  bj  Lord 
Hardwicke,  Lord  Eldou»  and  others  on  the  will  of  a 
pftrent  amounts  to  a  gift  of  the  iiitereit  to  the 
ohildreQi  that  iotereat  wUl  not  follow  the  fate  of  the 
prinoipaL  If  m^  view  of  tbis  eo  net  met  ion  put  bj 
Ix>rd  KaTdwicke  is  right,  a  direction  to  aegregate 
not  affect  the  gener&t  law  od  thta  p  jint ;  and  then, 
so  far  aa  aection  43  ia  concerned »  if  ttie  eate  doea  fall 
mthln  Uie  aeotion,  either  Buckley,  J«*a,  view  in  In  re 
ScqU  11  right,  or  If  it  it  not,  the  gift;  of  the  iuterest  to 
the  child  ia  a  oontrary  intention  within  sub -section  3  of 
lb  at  section,  The  whole  question  really  is ,  What  was  the 
construction  put  by  JjOrd  Hardwicke,  and  other  judges 
following  binit  on  the  wOl  of  a  father  in  auch  a  ea»tF 
Bo  far  aa  their  words  are  conoerned,  I  think  that  they 
oonitmed  the  will  of  the  father  aa  giving  the  interest 
to  the  child  independently  of  the  happening  of  the 
eontiogeDcy*  lam  told  that  the  praotice  ot  the  court 
has  been  to  take  a  differont  view  of  what  these  jiidg«i 
meant,  notwithstanding  the  fact  that  down  tj  the 
preiant  day  the  language  of  every  judgment  which  I 
have  884- n  i  peaks  of  the  Ic^&oy  to  the  child  **  bearing^' 
or  ** carrying*'  interest.     BLit  I  feel  that,  sitting  as 

I  do  here,  I  atn  hound  to  folio  v  the  practice  of  the 
court.  The  reiult  will  be  that  the  decision  of  Joyce, 
J.,  which  he  gave  Bgain^t  his  own  judgment  will  be 
reversed,  snd  thia  appeal  wiU  be  allowed. 

BoMKR,  LJi — Before  dealiog  with  section  43  of 
the  Coaveyaocing  Act,  1881,  I  desire  to  make  s^me 
remarks  on  the  law  (apart  from  that  section]  concern* 
ing  a  legacy  given  by  a  testator  to  his  infant  child 
made  contingent  on  the  ohild  attaining  twenty -one 
^eara  of  age.  It  ia  of  oourae  well  settled  that  if  and 
for  such  period  aa  no  maintenance  is  expressly  pro- 
Tided  for  the  infant  by  the  testator,  the  legacy  will 
bear  interest  for  the  maintenance.  But  the  fact  that 
the  legacy  is  to  hear  interest  for  auch  a  purpose, 
though  it  may  be  and  often  is  shortly  referred  to  by 
saying     that    the    legaoy    ^' bears    interest,'^     does 

II  ot  make  the  legaoy  the  lese  a  contiagent  one  or  put 
the  infant  into  the  position  of  having  an  immedi'ite 
vegtt  d  life  intereat  iu  the  income  of  the  legacy.  All 
that  the  infant  is  entitled  to  is  to  have  the  main- 
tt^nanoei  And  the  authorities  show  that  the  court  is 
not  bound  to  order  that  the  If^gftcy  shall  btar  a 
forester  rate  of  intereat  than  is  necessary  for  that 
maintenance*  In  Eoper  on  Legacies  (4th  ed.).  vqK  2^ 
p.  l*257t  it  is  stated:  *'The  court  dtterminea  the 
qttantum  of  the  allowance,  either  the  whole  of  the 
nsu&i  interest  allowed  by  the  court,  or  lesa,  accord iog 
to  drcDmbtances  *' ;  and  at  p,  1290,  **  maintenance 
betog  in  fact  another  name  for  the  whole,  or  a  pro- 
portion of  the  interest  oq  the  le-gacy " ;  and  in 
Ch(imlier$  V.  Ooidwiu  the  court  in  fact  made  such  a 
legacy,  during  a  period  when  the  infant  daughter  was 
under  the  rule  entitled  to  interest  for  maintenance, 
bear  intereat  at  a  rate  leas  than  4  percent. per anuum  i 
and  it  doea  not  appear  that  dunag  the  period  any 
f nrthef  interest  was  allowed  by  the  court  in  favour  of 
the  legatee,  though  she  attained  twenty -one  and 
became  abaolutely  entitled  to  the  legacy.  It  is 
possible  that  other  like  cases  may  be  found.  But  the 
court  has  nndoubtedty  a  j  urisdiotion  to  provide  for 
the  legacy  carrying  the  full  4  per  cetit,  interes!>  even 
^ongh  at  the  commencement  of  the  infancy  the  child 

|piay  not  re<iuire  the  whole ;  and  I  think  this  ia  the 
ocmrie  often  adopted  of  lata  y«ar#,  probably  because 
the  child  as  it  becomes  older  may,  for  itf  maintenai^c?, 


want  the  full  interest,  and  even  to  have  recourse  to 
the  surplus  of  past  ]j?ears«  But,  notwithstanding  this 
practice  and  whatever  may  be  the  reasons  for  it^  I  see 
no  sufficient  ground  for  holding  that  the  court  hat 
lost  its  right  not  to  order  payment  of  the  full  4  per 
cent,  in  a  case  where  there  ia  no  need  for  the  full 
interest  for  the  purposes  of  the  maintenance.  In  case  a 
where  the  full  4  per  cent>  interest  is  called  for^  the 
court  may  ord^  it  or  parts  of  it  from  time  to  time  to 
be  applied  in  or  towards  the  maintenance  of 
the  child;  but,  except  ao  far  as  the  order  a  of 
tha  court  are  concerned,  or  the  interest  may 
have  been  applied  or  may  be  required  for  main^ 
teoance,  the  child  has  acquired  no  veated  interest 
in  the  intereat ;  and  should  there  be  a  anrplui 
during  the  infancy  not  covered  by  any  orLler 
of  court,  and  not  required  for  mainteDance,  that 
surplus  does  not  in  my  opinion  become  the 
property  of  the  child,  but  is  regarded  aa  an 
accretion  to  the  corpus  of  the  contingent  legacy, 
and  the  child  cannot  obtain  it  unless  he  attains 
twisnty-one  years  of  age,  jiud  ao  becomes  absolutely 
entitled  to  the  legacy*  Accordiagly,  ao  f ^r  as  I  can 
find^  there  is  no  case  reported,  and  certainly  no  cate 
is  known  to  me,  where  the  legal  peraonal  representa- 
tivea  of  a  child  dying  during  infancy  have  obtainei 
payment  of  the  aurplua  accruing  during  the  child's 
life.  Nor  is  it  the  practice  of  the  court  to  carry  over 
the  surpiua  t  j  the  aeparate  account  of  the  child*  The 
practice  is  to  treat  the  aurplus  as  appertaining  to  the 
corpus  of  the  legacy «  so  that  the  child  on  attainiug 
twenty -one  may  apply  for  the  legacy  and  accumulated 
aurplus  together.  The  views  above  expressed  are 
clearly  aet  forth  ia  the  judjrmeat  of  Sir  WiUiam 
G^ant,  M.B,,  in  Hunmti  y,  Graham^  where  he  was 
pointing  out  the  di0erenee  between  a  direct  gift  of 
interest  on  a  contingent  legacy  and  the  right  to 
maintenance^  and,  referring  to  the  argument  before 
him  that  what  ha  ultimately  held  to  be  a  true  gift  of 
the  ID  teres  t  waa  more  like  a  gift  for  maintenance,  he 
saya  :  *'  On  the  other  side  it  waa  oontended,  thit  the 
interest  ia  not  so  given  as  to  bring  it  within  the 
general  rule»  but  what  is  given  is  more  like  maiuteu- 
ance.  It  is  true^  it  has  been  held»  that  has  not  the 
same  effect  as  giving  interest;  npt>D  this  principle, 
that  nothing  more  than  a  maintenance  can  he  called 
for,  what  can  be  shown  to  be  neceasarf  for  mainten- 
ance however  large  the  inter  est  may  be  ;  and  there- 
fore what  is  not  taken  out  of  the  fund  for  mainteu* 
ance  must  follow  the  fate  of  the  principal ;  whatever 
that  may  be."  To  is  principle  has,  so  f*r  as  I  «Tn 
aware,  always  been  acted  on  by  the  court  ia  cases  lil  e 
those  I  have  been  considering  ;  and  iu  the  case  of  a 
child  dying  under  twenty-one  the  surplus  ought  to  go 
to  those  whose  funds  have  provided  i^,  so**ing  thit 
the  interest  was  only  payable  for  maintenance* 

I  will  now  consider  the  cass  where  a  testator  for 
the  purpose  ot  providing  a  fund  for  a  contingent 
legacy  sets  apart  and  creates  a  trust  of  certain  perai  nal 
property.  In  that  c*«e,  apart  from  any  special  pro- 
visions to  the  contrary  by  the  testator,  and  ap^rt 
from  any  question  aa  to  mainteuanoe,  the  income 
would  be  added  to  the  corpus,  and  the  Ieg4tee  could 
only  claim  it  if  and  when  he  became  pntitled  to  the 
eorpuB.  See,  ft*r  example,  the  caaes  referred  to  in  tha 
judgment  of  Coitty,  J.,  in  In  re  Ckmenti.  If,  then, 
iu  the  case  where  a  fund  ia  ao  aet  apart  the  legatae 
becomes  entitled  to  mabtensncei  it  follows  toat, 
subject  only  to  the  right  of  maintenance  thereout  of 
the  child,  the  income  ought  to  he  and  will  be 
accumulated  and  added  to  torpuJi.  And  if  the  child 
dies  during  the  infancy  the  surplus  of  the  inoome  up 
to  the  time  of  the  dea^h  remaining  after  complying 
with  »be  order  of  the  court,  and  after  providing  for 
any  sums  still  required  for  poat  maintenauce,  will  not 
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belong  to  the  ehfld's  legal  penonal  repE«ientative» 
bat  will  pass  to  those  entitled  to  the  conu$  of  the 
fond.  For  ^e  setting  apiut  of  the  fona  and  the 
right  of  the  child  to  maintenanoe  oat  of  the  income 
did  not  diange  the  contingent  natare  of  the  child's 
legacy.  The  child  did  not  aoqaire  a  vested  life 
interest  daring  minority^  in  the  inoome.  Accordingly, 
after  providine  for  maintenance,  the  ooart  does  not 
order  the  sarpmi  inoome  daring  infancy  to  be  carried 
to  the  separate  accoant  of  the  infant.  Nor  has  it 
ever,  so  far  as  I  am  aware,  ordered  an^  sarplas 
accraing  diuing  infancy  to  be  paid  to  the  chdd's  legal 
personal  representatives  on  the  child  dying  while  snll 
a  minor* 

I  now  come  to  the  droamstanoes  of  the  present 
case.  The  testator  has  aathorized  his  trastees  to  set 
apart  oat  of  his  personal  estate  a  saffident  fand  to 
answer  (infer  alia)  the  legades  given  by  him  to  each 
of  his  daaghterd  on  her  attaining  twenty-one  years 
of  age  or  marrying  with  the  consent  (if  marrying 
after  his  df  ath)  of  her  gaardians.  Bat  wose  legades 
are  settled  by  the  will  apon  trast  for  the  daaghter 
for  life,  and  after  her  death  apon  trast  for  othfr 
persons  whom  I  will  call  the  remaindermen.  The 
aathority  to  the  trastees  to  set  apart  has  been  acted 
npon  by  them  in  the  case  of  tne  respondent  Eva 
Bowlby.  Now,  apart  from  an^  qnestion  as  to  the 
right  of  that  daaghter  to  mamtenance,  and  apart 
from  the  question  as  to  the  trae  oonstraction  of  section 
43  of  the  Act  of  1881,  this  setting  apart  did  not  alter 
the  contingent  natare  of  the  legacy.  It  did  not  make 
the  life  interest  of  the  dan^ter  begin  before  fthe 
attoined  twenty-one  or  married.  The  daaghter, 
apart  from  her  right  to  maintenmce,  acqaired  no 
vested  interest  in  the  income,  and,  so  far  as  the 
inoome  is  not  applied  for  her  maintenance,  it  mast  in 
my  opinion  be  h^d  apon  trast  to  accamalate  as  part  of 
the  continffent  legacv,  and  this  whether  the  daaghter, 
though  only  tenant  for  life  of  the  fand  and  notwith- 
stanmng  the  special  provisions  of  the  testator's  will, 
is  eniiUed  to  maintenance  because  she  was  the  child  of 
the  testator  (a  point  I  need  not  dedde)  or  becMmse  of 
the  provisions  for  maintenance  in  section  43.  Tiiis 
being  so,  unless  there  be  something  to  the  contrary  in 
section  43,  on  the  daaghter  attaining  twenty-one,  so 
far  as  the  inoome  set  apart  was  not  required  or  applied 
for  her  maintenance,  it  became  part  of  the  corpus  of 
the  legMy,  and  the  daughter  only  became  entitled  to 
toe  lira  interest  of  the  fund  rvgarded  as  a  whole. 

This  brings  me  to  a  consideration  of  the  special 

8 revisions  of  section  43.  Now  on  the  construction  of 
[iat  section  I  cannot  say  that  I  feel  any  doubt.  It 
appears  to  me  that  under  sub-section  2  the  surplos 
income  after  providing  for  maintenanoe  is  to 
be  accumulated  for  the  b  -nefit  of  the  persons  who 
become  entitled  to  the  "propexty"  from  which  the 
income  has  arif»n— that  is  to  say,  in  this  cafe  tbe 
persons  who  become  entitled  to  the  corpus  of  the  fund 
set  apart ;  and  those  persons  are  not  the  daaghter 
alone,  but  the  daaghter  for  life  and  the  reoDaindermen 
after  her  death.  So  that  the  daughter  becomes 
entitled  only  to  the  income  of  the  ultimate  fund 
arising  from  the  original  corpus  of  the  fund  and  the 
surplus  accumulated  income  combined.  la  my 
opinion,  In  re  Scott  was  wrongly  dedded.  I  think 
that  the  grounds  on  which  Buckley,  J.,  based  his 
judgment  in  that  case— namdy,  that  the  tenant  for 
life  of  the  contingent  legacy  was  entitled  to  the  in- 
oome during  mioori^  apart  from  the  Act  of  1881 — 
was  wrong,  and  ltd  him  to 
struing  section  43. 


\  an  erroneous  way  of  oon- 


Gozsirs-HABDY,  L.J.— TIlis  is  an  appeal  from  an 
order  of  Joycf",  J.,  who  has  declared  that  the 
unapplied  income  and   accumulations  of  a  settled^ 


Iega<^  of  £50,000  tMlonc  to  the  defendaat  Bva 
Bowlby,  who  has  attained  twenty-one.  The  order 
was  made  by  the  learned  judge  contrary  to  his  own 
view,  on  the  ground  that  the  case  was  covered  by 
BucUey,  J.'s,  decision  ixxinrs  Seott;  and  this  i^P^ 
is  in  truth  brought  to  review  thttt  dednon.  BnoUey, 
J.,  hdd  that,  according  to  the  true  ccnstraotioBi  of 
section  43,  sub-section  2,  of  the  Gonveyandng  Aot» 
1881,  which  directs  trustees  to  accamalate  the  reeidoe 
of  income  not  applied  for  maintenanoe,  and  to  hold 
accumulations  for  the  benefit  of  the  person  who 
ultimatdy  becomes  entitled  to  the  property  from 
which  the  same  arises,  a  tenant  for  life  of  a  con- 
tingent share  of  rendue  who  had  attained  twen^-ooe 
was  entitled  to  the  accumulations.  I  am  nnable  to 
adopt  this  view.  Subject  to  any  ''oontrarv  inten- 
tion "  expressed  in  the  instrument  (sub-seotMm  3),  it 
seems  to  me  that  the  words  "  property  from  whidi 
the  same  arises"  mean  the  property  tbe  inoome 
arising  £com  which  has  been  accumulated.  This 
involves,  not  that  the  nersons  interested  in  the  eapltal 
will  alone  take,  but  uiat  the  accumulations  beoome 
an  accretion  to  the  capital,  with  the  result  that  all 
persons  interested  therein,  whether  as  tenant  for  Hie 
or  otherwise,  will  in  due  course  and  order  take 
precisely  the  same  interests  as  they  take  in  the 
original  capita).  I  cannot  adopt  the  view  that  the 
accumulations  of  income  arismg  before  the  con- 
tingency happeos,  bdong  to  the  person  whoee  Hie 
interest  does  not  commence  antU  the  conting;enoy 
happens.  I  think,  therefore,  that  the  dectdon  in  In 
re  Scott  ought  not  to  be  followed. 

It  was  assumed  in  In  re  ScoU  that  s?ction  4S 
authorized  the  trustees  to  allow  maintenanoe  and  to 
accamalate  the  reddue  of  the  inoome ;  but  I  think 
this  was  not  so.  It  is  settled  that  section  43  has  no 
application  unless,  apart  from  the  Act.  the  mfant 
would,  under  the  terms  of  the  wUl,  be  entitled  to  the 
arrears  of  income  on  attaining  twenty -one:  In  re 
Dickson,  This  must  mean  dther  as  tenant  for  life  or 
abiolutdy.  If  a  share  of  residue  is  |;iven  absolutely 
to  an  inhmt  contingentlv  on  attuning  twenty-one, 
the  infant  will  be  entitled  to  both  capital  and  arrean 
of  income  on  attaining  twenty-one,  and  section  43 
will  apply.  But  if  the  infant  only  bejomes  tensnt 
for  life  of  the  share  of  residue  with  its  accretion  oa 
attainiog  twenty-one,  the  case  does  not  fall  witiiia 
tbe  language  of  saction  43  as  interpreted  by  tlie 
Court  of  AppeaL 

The  main  stress  of  the  argument  before  as  waa. 
however,   based   upon   a   ground   which   was    not 
suggested  m  In  re  ScotL    Pat  shortly,  it  may  be 
stated  as  follows :  A  contingent  legacy  by  a  father 
to  an  infant  child  is  an  exception  to  the  rule  that 
ititerest  is  not  payable  until  the  contingency  happena, 
and  in  such  a  case  interest  is  payable  from  the  teatator'a 
death  until  the  happeoin^oi  tbe  contingency,  and  the 
child  ist  nti  tied  to  havemaiutenancepro?idedoatof  such 
interest,  and  the  child  has  a  vested  interest  in  the 
whole  of  the  inoome,  or  so  much  of  the  inoome  aa 
may  not  be  applied  for  maintenance ;  and  inaimaoh 
as  the  object  of  lection  43  was  not  to  alter  the  rights 
of  parties,  the  accumulations  aridng  from  the  vested 
interest  of  the  infant  legatee  must  belong  to  the 
infant,  there  being  an  expression  of  a  "oontrary 
intension  "  within  sub-section  3  of  section  43  saffident 
to  negati?e  the  direction  in  sab-section  2:    /«  re 
Humphreys,    It  is  not  easy  to  imderstaiid  predsalj 
on  what  prindple  the  courts  have  for  oenturtea  pro- 
ceeded in  this  matter.    The  words  used  by  a  testator 
have  a  different  operation  and  efftict  acoordiog  as  tia 
legatee  is  or  is  not  an  infant  child  of  the  testator.    It 
appears  to  be  a  matter  of  oonstraction,  a  presomption 
bein^  raised  that  a  father  making  a  fatnre  veated  or 
contingent  provision  for  an  infant   diild   did  not 
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intend  the  id f ant  to  bd  deprived  of  miiiatenaQed  in 
the  meantime*  It  u,  hoveveri  oertaiolf  not  an 
&l>8olute  rule  tbat  in  all  cisea  ft  legacy  bj  a  father  to 
an  mtant  child  carries  mtarest  from  tbe  death,  for  the 
prdeomptian  does  not  ariae  if  a  pTortsioa  ioi  maiQten^ 
ance  oat  of  other  property  it  contained  in  the  lame 
will:  Wynch  v.  Wynch,  Ellu  v.  ElUit  and  Dommn 
▼.  Kiidhamt  9  Bear-  164.  There  are,  moreover, 
authprities  whioh  ahow  that  iutereat  allowed  on  each 
m  legacy  is  cot  always  allowed  at  the  ordioaty  rats. 
On  the  other  hand,  there  is  oo  doubt  that,  whether 
we  regard  the  langaag^  used  by  the  text- writers 
or  the  form  of  order  uiually  adopted  by  the 
oonr^  the  common  meana  of  providing  maintenanoe 
has  been  to  declare  that  the  leg  icy  carries  interest 
from  the  death. 

Upon  the  whole,  however,  I  think  that  the  true 
view  is  that  the  infant  is  entitled  not  to  interest  on 
the  legaoy  as  such,  but  only  to  miintananca* 
although  for  the  purpose  of  creatLng  a  fnnd,  aad 
as  a  matter  of  o>nvenienoe,  the  court  hm  been  in  the 
habit  of  allowing  an  annual  sum  at  the  rate  of  4  per 
cent,  upon  the  amount  of  the  legacy :  3fok  v.  Mole, 
The  case  of  Chamhen  v,  OMwin^  wh*re  a  provision 
for  maintenance  in  the  will  ceaied  ou  the  daughter's 
marriage  at  the  sge  of  eighteen,  and  she  did  not 
attain  a  vested  interest  in  her  legacy  of  £15/000  until 
twenty- one,  is  important.  Tee  lega/;y  was  t  cprestly 
stated  to  carry  interest  at  the  rate  of  6  per  oe  it.  from 
her  attaining  twenty-otie*  Lord  Eldoa  there  allowed 
malnteciascB  for  the  interval  between  the  marriage 
and  the  attainment  of  tweoly^ODe,  but  not  in  the 
shape  of  interest  on  the  hgacy  nor  at  the  same  rate  at 
whioh  it  had  been  allowed  np  to  marriage.  On 
examining  the  record,  it  app:»ara  tbat  the  huabind 
applied  for  and  was  allowed  arrears  of  maintenance 
at  the  rate  of  £350  a  year^  and  there  ii  no  trace  of 
further  payment  having  baen  made.  Martin  v* 
Martin  is  ajjio  important.  Th^re  was  a  simQar  oon- 
ting^ent  legacy  to  the  plaintiff,  and  a  provision  for 
maintenance  up  to  the  age  of  iiFteen.  Wood,  Y^d, 
eave  maintenance  not  by  giving  interest  on  the 
l«ga«y  from  the  teatator^s  deaths  but  simply  from  the 
date  when  the  provieion  in  the  will  for  mftiutenanct 
ceaied.  Upon  the  whole.  I  think  it  is  not  correct  to 
say  that  an  infant  child  is  entitled  as  of  right  to 
interest,  as  such,  from  the  lather's  death  until  the 
contingency  happens ;  and  that  being  so,  the  conten- 
tion on  the  part  of  the  respondent  fails.  No  authority 
Eas  been  produced  in  which  thts  doctrine  has  ever 
l>eeo  applied  to  a  caie  in  which  the  infant  child  is 
only  tenant  for  life  of  the  contingent  legacy,  and,  if  I 
bad  taken  a  different  view  on  the  main  point,  I  am 
not  prepared  to  say  that  I  should  have  expended  the 
dociriQe  to  such  a  case. 

I  have  thought  it  destrable  to  deal  with  the 
gtneral  principles  raised  before  oonsidering  the 
patticular  language  of  thb  will,  upon  wh!ch,  as  it 
i«ems  to  me,  the  case  might  well  be  decided.  The 
testator's  eldest  son  had  attained  twenty- oce,  and 
waa  named  execntor  and  made  a  residuary  legatee. 
A  kgaoy  of  £50,000  is  given  to  each  of  his  younger 
icj^a  who  thonld  attain  twenty* five,  and  there  is  an 
express  maintenance  clanie  which  provides  that  the 
ftoetuanlation  should  go  in  augmentation  and  so  as  to 
foUow  the  destination  of  the  legacy.  The  follows  a 
lenacy  of  £aO,000  to  each  daughter  who  ihould 
attain  twenty- one  of  marry  with  consent,  with  a 
declaration  that  the  legacy  should  not  vest  absolutely 
in  her^  but  should  be  retained  by  the  trustees  of  the 
Trill  and  held  by  them  upon  trust  to  pay  the  income 
of  wmh  legacy  to  h^  for  life,  with  vanous  trusts  over, 
Tlio  will  vubiiequently  autboii^ed  the  trustees  at  their 
dlicretioii  to  appropriate  any  part  of  his  perional  eitate 
in  or  towards  satisfaction  of  any  legacy  given  by  the 


wiH ;  an  d  in  the  lait  clause  h  ut  one  of  the  will  th  e  tes  tat  or 
directed  that  all  his  child ren  should  be  made  wardf  of 
court,  and  that  "not withstand! og  anything  berem- 
before  cont lined ,  all  powers,  whether  statutory  or 
otherwise^  as  to  education,  maintenance,  or  advance- 
ment of  such  children  or  any  oC  them,  while  minors, 
shall  be  exercised  by  my  trustees  only  under  the 
direction  of  the  said  court/'  Now  it  seems  to  me 
clear  that  section  43  has  no  applioation  unless  and 
until  an  appi'opiiatiun  was  made,  for  until  that  date 
it  was  impoeaibte  to  say  that  any  property  was  held 
by  the  truateea  in  trust  for  the  infant.  But  an  appro-* 
priation  has  been  made  by  the  true  tees  with  the 
concurrence  of  the  residuary  lejfatee,  who  was  in  fact 
a  party  to  the  appropriation.  This  appropriation  wai 
in  satis facti'^n  of  the  ooutingent  legacy.  Ttie  testator 
baa  by  thii  fioal  clause  manifested  an  intention  that 
with  refer enoe  to  this  appropriated  fund  section  43 
shall  apply  in  like  manner  as  the  express  power  of 
maintenance  has  to  apply  to  the  legacies  to  younger 
sons.  In  other  wards,  he  has  said  that  section  43  shall 
be  treated  as  applicable  to  the  funds  appropriated  for 
the  daughters'  contingent  legac lea,  even  though,  apart 
from  that,  section  43  would  not  be  strictly  applicable 
to  the  cate.  What,  then,  is  the  provision  he  has 
made  ?  That  the  oourt  shall  say  what  aUowauce  is 
to  be  made  by  the  trustees  for  maintenance.  This, 
and  only  this,  is  t>  be  given.  This  is  what  has  betn 
done  in  fact.  In  the  lauguags  of  Sir  Wiltiam  Grant 
in  Hiinmn  v.  Oraharnt  **  whatever  is  not  taken  out  of 
the  fund  for  maintenance  must  follow  the  fate  of  the 

f>TinQipil,  whatever  th*t  may  bs."  The  daughter*! 
ife  ioterest  in  the  contingent  legacy  only  arose  on 
the  happening  of  the  contingency^ tbat  is,  on  her 
attaining  tweoty-one.  Prior  to  tiiat  date  she  took 
no  interest  iu  the  legicy  a^  suoh,  although  she  wat 
entitled  to  a  provision  for  maiuteninoe  out  of  the 
antecedent  income  arising  from  the  appropriated  fundt 
I  do  not  think  it  can  reasonably  be  held  that  she  had  a 
vested  interest  in  the  income  of  the  appropriated  fund 
for  the  period  before  the  oon tinge ncy  itielf  happened. 
The  result  is  that,  in  my  opinion;  the  appeal  must  be 
allowed* 

Appeal  alhw^* 

Sotidtora,  jPiirrer  it   Co.;  Kmn^di/,  Pofiionh^f    ^ 


Prom  K,  B,  Div.  i 

(Collins,  M,E.,  and  S'irHng  and  }  Kov,  15* 

Mathew,  L.JJ.)  j 

Powell  and  Tho?iEAS  p.  Btan  Joi^ss  &  Oo,  (<r-) 

Prhidpal  and  ugtnt  —  Brnt^t  commitsion — Rig}d  of 
l/riucipal  to  recover  from  iub-agent^  Fiduciartf  ftla* 
tion—Declaratiofimth  rtiptct  to  commtHion  patfobU 
in  the  ftitufe. 

The  dt/tndanitt  being  dmrouB  of  raising  vioney  hy  the 
i  sue  of  debentures  in  a  tomjMintf  mhich  they  were  pro- 
mc4ing,  applied  to  the  plaint* ff»  for  that  pitrpois,  offering 
them  commiition  on  the  amfiitnt  of  the  dehentntei  iuued. 
The  plaintiffi  arranged  with  V.  that  he  ihould  endeaitour 
to  obtain  the  required  sum  for  the  defendanti  from  a 
certain  eocietyt  and  that  he  Bhonld  receive  a  ihare  of  the 
tommi4iion.  C\  ucwrdinglg  introduced  the  defendants  to 
the  loci'ef f/,  and  the  society  found  the  required  sum  and 
the  drhmiMre$  were  istued  through  their  inttritmtmt'ilitjf* 
C.  received  a  secret  commisaioti  from  the  eocietg,  and  hg 
an  agreement  Mween  him  and  them  ctirtain  further  sum 
ware  to  be  payable  by  them  to  him  in  the  way  of  commis- 

(a.)  li^ported  by  F.  G,  BiJcKSB,  Esq.,  Barrister* 
\  *  at-Law. 
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aton  an  iJie  transaeUM.  The  plaintiffi  having  brought 
an  adion  qgainit  the  defendanU  to  recover  ihecommi$$ion 
agreed  between  them,  tJie  defendants  counterclaimed 
against  tJie  plaintiffs  and  C.  to  recover  tJie  amount  of  the 
secret  commission. 

HMf  that  the  defendants  were  entitled  to  recover  from 
C.  the  amount  of  the  secret  commission  which  he  fiad 
received,  and  dfso  to  a  declaration  that,  if  (7.  should  at 
any  time  receive  further  sums  as  commission  from  the 
society,  he  should  become  indebted  to  the  defendants  for 
such  sums  as  he  should  receive  them  ;  but  that  they  were 
not  entitled  to  a  declaration  thatC.  was  a  trustee  for  them 
in  respect  of  money  which  he '  might  thereafter  'teeeive 
from  the  sodetj/. 

Appeal  from  the  jadgment  of  Kennedy,  J.,  at  the 
trial  of  an  action  without  a  jury. 

The  action  was  brought  by  the  plaintiffs,  Percy 
Powell  and  H.  J.  Thomas,  of  Oardiff,  against  the 
defendants,  Evan  Jones  ft  Co.,  of  Oardiff,  to  reoorer 
£1,400,  the  amount  of  agreed  commission  at  the  rate 
of  2  per  cent  on  debentures  to  the  amount  of 
£70,000  issued  by  a  company  called  the  Field  Line 
(Oardiff)  (Limited).  The  plaintiff^  aUeged  that  the 
sum  dcUmed  was  payable  under  the  following  agree- 
ment or  oommission  note,  which  was  dated  the  7th  of 
August,  1902,  addressed  to  the  plaintiffii,  and  signed 
by  the  defendants :  "  In  consideration  of  your  intro- 
ducing to  us  the  Law  Guarantee  and  Trast  Society 
for  the  purpose  of  negotiatiog  a  debenture  issue  in 
connection  with  a  flaet  of  steamships,  and  of  such 
negotiations  resulting  in  business,  we  undertake  to 
pay  you  a  comm^saion  of  2  per  cent,  on  the  amount 
that  may  be  mutually  agreed  between  us  and  the  said 
iodety  to  be  advanced." 

The  defendants  pleaded  by  way  of  defence  (1)  that 
no  commission  was  earned,  as  no  ad?anoe  had  been 
obtained  for  them  through  the  instrumentality  of  the 
Law  Guarantee  and  ^l^ust  Society;  (2)  tiiat  one 
Oowperthwaite,  who  had  acted  in  the  matter  as  the 
sub-agent  of  the  plaintifftf,  had  improperly  stipulated 
for  and  had  received  secret  commission  from  the  Law 
Guarantee  and  Trust  Society,  contrary  to  his  duties, 
and  that  the  plaintiffi  were  so  f «r  responsible  for  his 
acts  that  they  were  not  entitled  to  recover  their  com- 
mission from  the  defendants.  The  defendants  further 
counterdaimed  against  the  plaintiffi  and  Oowper- 
thwaite to  recover  the  amount  of  the  commission 
received  by  him  from  the  Law  Guarantee  and  Trust 
Sodety. 

The  material  facts  were  as  follows :  In  the  spring 
of  1902  the  defendants  E?ans  Jones  ft  Oo.,  who  were 
a  firm  of  shipowners,  formed  the  plim  of  creating  a 
steamship  company,  to  be  called  the  Fidd  Line 
(Oardiff)  (Limited),  and  to  be  faioorporated  under  the 
Companies  Ads,  and  they  were  desirous  of  obtaining 
£70,000  by  an  issue  of  debentures,  which  were  to  be 
raised  on  the  security  of  oertain  ships  to  be  trans- 
ferred to  the  company.  With  that  purpose  in  view 
they  entered  into  communication  with  the  plaiatifftf 
Powell  and  Thomas,  offering  them  a  commissionlon  the 
amount  of  the  debentures  issued.  The  plaintiffs 
thereupon  approached  one  Akenhead.  who  introduced 
Oowperthwaite  to  them-  The  plaintiffs  arranged  with 
Akenhead  and  Oowperthwaite  that  Oowperthwaite 
should  endeavour  to  obtain  for  the  defendants  tiie 
required  amount  from  the  Law  Guarantee  and  Trust 
Sodetv,  and  that  Akenhead  and  Oowperthwaite 
should  receive  certain  shares  of  the  commission. 
Oowperthwaite  had  previoudy  had  various  business 
trauMctions  with  the  Law  Guarantee  and  Trust 
Sode^,  and  was  stated  to  be  an  asent  of  theirs, 
though  this  was  not  known  to  the  plamtiffi  or  to  the 
defendants.  On  the  16th  of  July  an  interview  took 
place  between  the  plaintiffs,  the  defendants,   and 


Oowperthwaite,  when  it  was  arranged  that  Oowper- 
thwaite should  introduce  the  defendants  to  the  Law 
Guarantee  and  Trust  Sodety,  which  was  dope.  On 
the  7th  of  August  ttie  agreement  or  commisnon  note 
above  set  out  was  signed.  The  Liw  Guarantee  and 
Trust  Society  found  the  required  sum,  and  the 
•debentures  were  issued  through  their  instrumentality. 
Without  the  knowledge  of  the  plaintiffi  or  of  llie 
defendants  it  was  arranged  between  Oowperthwaite 
and  the  L%w  Guarantee  and  Trust  Sodety  that  he 
should  recdve  the  usual  coinmiision  payable  to  their 
agents.  He  had  aire a'ly  received  £145  in  respect  of 
that  commission,  and  it  appeared  that  by  his  agTee 
ment  with  the  sodety  he  was  to  be  entitled  to  reoeive 
by  way  of  further  commission  a  certain  percentage  on 
the  annual  premiums  psyable  on  a  sinking  fa«d 
policy  of  insurance  which  was  to  be  effeded  b^  the 
company  with  tiie  sodety  to  ensure  the  nltiinate 
payment  of  the  amount  of  the  debentures. 

Kennedy,  J.,  gave  judgment  for  the  plaintiffs  on 
the  claim,  and  tne  apped  from  this  part  of  the 
judgment  was  settled.  As  to  the  counterclaim,  the 
learned  jud|;e  came  to  the  oondudon  that  dther  the 
defendants  had  adopted  Oowperthwaite  as  their  agent 
to  negotiate  the  loian,  or,  at  any  rate,  there  was  a 
fiduciary  relation  between  them,  and,  upon  the 
authority  of  De  Bussche  v.  Alt,  8  Oh.  D.  286,  26 
W.  B.  JTig.  192,  in  dther  view  of  the  caae,  he 
held  that  the  defendants  were  entitled  to  recover 
from  him  the  secret  cammisdon  which  he  received. 
He  accordioffly  gave  judgment  for  the  defendaati 
as  against  Oowperthwaite  for  the  amount  of  the 
secret  comcnisdon  recd7ed  by  him ;  and  he  further 
made  a  declaration  that,  if  Oowperthwdte  should 
at  any  time  recdve  further  sums  as  commission 
from  the  Law  Guarantee  and  Trust  Sodety,  he 
should  become  indebted  to  the  defendants  for  aiioh 
sum  or  sums  as  and  when  he  should  reoeive  the  ■ante. 

Oowperthwaite  appealed  from  the  judgment  osi 
the  counterclaim,  and  the  defendants  gave  oroaa- 
notice  of  appeaL 

Buckmaster,  K.O.,  and  ff,  M,  Sturges,  for  Oowper* 
thwaite. — Oowperthwaite  acted  soldy  for  the  plaintiffs, 
and  there  was  no  evidence  of  any  privity  of  oontzect 
between  him  and  the  defendants.  Whatever  right  the 
plaintiffs  mav  have  to  recover  the  secret  commiMRon 
from  him,  the  defendants  have  no  such  right.  In 
tbis  case  there  was  no  necessary  implioatioQ  of 
authority  to  employ  a  sub-agent,  ai  there  was  in 
De  Bussche  v.  Alt. 

J,  Eldon  Bankes,  K.C,  and  Holman  Gregory^  for  the 
defendants,  in  support  of  the  cross-ai>pe«l. — ^The 
declaration  made  hv  the  learned  judge  is  insniWoieBf, 
The  defendants  ask  for  a  dedmtion  that  they  are 
entitled  to  any  benefit  which  Oowperthwaite  may 
have  under  his  agreement  with  the  L%w  Goaraiiteie 
and  Trust  Sodety  for  secret  ooounission.  If  hf 
reason  of  the  decision  in  Lister  db  Co.  v.  Stubb^^  38 
W.  B.  548,  45  Oh.  D.  1,  they  are  not  entitled  to  a 
declaration  of  trust,  they  are  at  least  entitled  to 
declaration  of  agency— that  is,  that  Oowperthwaite 
was  acting  as  their  agent  when  he  made  hie  ag««a- 
ment  for  commisnon  with  the  L%w  Gaarantse  mad 
Trust  Sodety. 

OoLLms,  M.B.^— The  question  is  whether  or  not,  in 
the  circumstances  of  this  case,  the  borrowera,  Bvaa 
Jones  &  Oo.,  are  entitled  to  recover  from  Oowper- 
thwaite the  amount  of  commisnon  which  he  ha« 
recdved  from  the  lenders,  ttie  Law  Goarantee  aad 
Trust  Sodety.  It  is  argued  on  the  part  of  Oowper- 
thwdte that  they  are  not,  because  there  was  bo 
pririty  of  contract  between  them  and  him.  Tte 
argument  is  that  Oowperthwaite  was  introdneed  into 
the  transaction  merely  as  a  sub-agent,  that  he  aoted 
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in  the  uiattor  L  r  Powell  lud  ThomaB,  and  not  as  agent 
for  Evan  Jonea  &  Co.,  aud  th»t  there  wai  no  privity 
between  him  and  Ev^n  Jones  &  Co*  The  learned 
judge  at  the  trial  lefins  to  bays  come  to  th« 
condnsion  that  lo  faot  there  wai  pTmty  of 
contract  between  Evan  Joren  &  Co.  and  Cowper^ 
th waste.  Snt  be  was  dearly  aTso  of  opimon  that, 
whether  there  was  iuch  privity  or  not,  there  wat  a 
fiduciary  relationihrp  between  thpm  which  debaiTf  d 
Covrperthw&itn  frjm  making  a  a^cret  profi*:  ont  of  the 
Iran eact ion  wiihont  the  c:}nfletit  of  EYan  Jones  &  Co. 
I  am  of  op  mi  on  that  the  learned  judge  wai  right  in 
law  and  fact»  If  it  were  necessary  lo  establish  privity 
cf  contract,  whicb,  in  my  judgment,  it  is  oot,  I  think 
there  was  abundant  evidence  that,  with  the  aesent  of 
a!l  parties,  Evan  Jonee  &  Co*  did  make  Cawper- 
thwaite  their  agent  for  reward,  fiat  beyond  that, 
at  the  learned  judge  aho  held,  tnaamuoh  as  Cowper- 
thwaite  knew  that  Powell  and  Thomas,  in  employing 
bim,  were  acting  as  agents  for  Evan  Jones  &  Co*, 
far  the  purpose  of  procuring  a  loan  for  them,  he 
stood  in  such  a  fiduciary  position  towards  Evao 
Jones  it  Co,  m  debarred  him  from  acting  tn  a  manner 
contrary  to  their  inter  as  tg.  He  was  under  a  personal 
incapacity  to  rec^eive  a  private  row  at  d  from  the  lenders 
without  the  knowledge  of  Evan  Jonei  &  Co.  The 
judgment  of  the  learned  judge  was  clearly  right  so  far 
BS  regards  the  money  already  received  by  Cowper* 
tb  waite  from  the  Law  Guarantee  and  Trust  f^ociety, 
I  think  it  Is  equally  clear,  alter  contiderinz  the 
c=iie  of  Liiter  tC*  Co,  v,  8tuhh,  that  the  declara- 
tion made  by  the  learned  judge  was  also  rTght, 
aTid  that  though  Gi) wperthwaite  is  a  debtor  to  Evan 
Jones  &  Co.  in  respeac  of  all  sums  actually  received 
by  him  under  the  contract  for  oommission  ma^e  by 
him  with  the  L%w  Guarantee  and  Trust  Society,  jet 
Evan  Jonei  &  Co.  are  not  entitled  to  a  declaration 
that  Co  wperthwaite  is  a  trmtee  for  them  in  reappct 
of  money  which  be  may  here  sifter  receive*  He  can- 
not be  compelled  to  enforce  the  contract  so  far  as  it 
hat  not  been  enforced  f^»r  their  benefit,  la  the  case 
cited  lindley,  K J. »  said  as  follows :  '*Tbe  real  state 
of  the  case  as  between  Lister  &  Co.  and  Yarley  &  Co, 
and  Stubbs  in  thit.  Lister  &  Co.,  through  their  agent 
Btubbs^  buy  goods  of  Messrs.  Varley  at  certain  pi  ices 
a^d  pay  for  them.  Ths  ownership  of  the  goods,  of 
course,  is  in  Lister  &  Co, ;  the  ownership  of  the  m^n**y 
is  in  Messrs,  Tarley.  Then  Messrs.  Yarley  have 
entered  into  an  arrangement  with  S:ubbs,  who 
ordered  the  goods  of  them»  to  give  Btubbs  a  oom- 
nj  is  si  on.  That  is  what  it  comes  to.  What  ia  the  legal 
position  between  Messrs.  Yarley  and  Stubbs  ?  Thpy 
owe  him  the  money.  He  can  recover  it  from  thera 
by  an  action,  nnkss  the  illegality  of  the  transaction 
a^ord  them  a  defence ;  but  the  appellants  h%ve  asked 
ns  to  go  further  and  to  say  that  Messrs,  V*rley  were 
Btubbs' a  agents  in  getting  his  commissiou  from  Lister 
ft  Co*  That  appears  to  me  to  h^  an  entire  mistake. 
The  relation  between  Messrs.  Yarley  and  Btubbs  is 
that  of  debtor  and  creditor— they  pay  him.  Then 
comee  the  question  aa  hetwteu  Lester  &  Co.  and 
Stubbs,  whether  Stubbs  cm  keep  the  money  be  has 
received  without  accounting  for  it  ?  Obviously  not. 
I  apprehend  that  he  ia  liable  to  ac^^ouut  for  it  the 
moment  that  he  gets  it.  It  is  an  obligation  to  pay 
and  account  to  MtSfrs*  Lister  &  Co.,  with  or  without 
jntere'tp  as  tbe  case  may  be.  I  say  nothing  at  all 
about  th^t".  But  the  relttion  between  them  ia  t^at 
of  debtor  and  creditor ;  it  is  not  that  of  trufite^  and 
entiii  qucr  trust  We  are  asked  to  hold  that  it  if — 
which  would  involve  conrequencea  which,  I  confess, 
itartle  me/'  These  observations  seem  to  me  to  apply 
to  the  present  c»se,  and  they  show  that  Evan 
Jonei  &  Co.  are  not  entitled  to  any  dectaration 
laif  fl^  than  the  one  which  they  have  got.    They  have 


the  right  to  receive  any  money  which  may  be  paid  to 
Co  wperthwaite  by  way  of  commisson  under  hie  agree- 
ment with  the  Law  Guarantee  and  Trnst  Society,  and 
to  that  es^tent  they  are  entitled  to  a  declaration  of 
title.  But,  unless  and  until  any  money  payable  under 
the  agreement  comes  into  the  hands  of  Co  wperthwaite, 
Evan  Jones  &:  Co.  have  no  right  in  respect  of  it.  I 
think,  therefore,  th^t  b'^th  the  appeal  and  the  crou- 
appeal  must  be  dismissed. 

STutLiKO  and  Matiiew,  L,  JJ.,  oonQurred* 

Appeah  dtsmiued. 

Solicitor  for  Cowperthiffaite,  0.  F*  Ingram, 

Solicitors  for  tbe  defendants,    Williamtont  HiUt  ih 
Co. J  for  Ingkdew  tt  SonSt  Cardiff, 


Chan.  Div,   )  tv      ^^   m 

Buckley,  J,  ]  ^^°'  ^^'  2^- 

0EBAT  WsaXEEN  EaILWAY  OO.  V,  FliHEB.  (a) 
Vendor  and  purchaser — GomnanU  far  title — Dt/ed  in 
tide  ^  Right  of  ttmi/ — Mail  waif  company^  Compensa' 
tiftn — Breach  qf  covenanti — Afaunre  of  damagu — 
SUicitor  and  ditni  €0^tM — C&nveyancirig  Adt  1881, 
s.  7* 

F.  io!d  land  to  a  railway  company ^  cGnvtyiny  it  m 
hmfflcial  owneK  ffe  had  prcifioiuly  granUd  a  right  of 
way  over  jiart  of  it,  ttfhich  had  htcome  vested  in  J.  The 
company  hei€W  at  the  time  of  the  conveyance  that  othtr 
pftiona  probably  had  rights  over  t^te  land.  The  inU-ntion 
of  the  parties  waSt  however ^  tha^t  as  between  themtelveit 
the  land  ihould  be  convey td  freed  from  any  righU  of  way 
over  it*  The  company  blocked  the  land  over  which  J,'§ 
right  of  way  existed.  J,  cluiTned  and  wai  awarded  in 
arbitration  a  certain  sum  at  compensatioit  for  Ion  of  hii 
ivay,  Th e  tympany,  contest ing  h I'i  rig htof  way ,  defended 
an  action  broaghi  against  them  by  J ^  to  uiahfieh  it  and 
enforce  the  award j  and  had  judgment  given  against  them 
with  costs.  They  then  sued  F.  for  damages  for  hrexch  of 
his  covenants  for  title. 

Held,  that  the  action  lay;  that  the  damages  were  (I) 
the  sum  awardtd  to  J.  as  compensation;  (2)  the  coits  of 
J.  in  the  arbitration  paid  by  the  company  ;  and  (3)  their 
own  costs  there* n^  and  that  these  latter  tmre  ths  costs 
taxed  as  hHwemi  soiidtor  and  client. 

Bat  held,  that  the  damages  did  not  indude  the  cmts  of 
the  artion  brought  by  i7,  against  the  company ^  who  should 
not  have  defended  iL 

Tanner  t?.  Moon,  m  W.  R.  237,  [1901]  2  Ok  825, 
followed. 

Bitnett  V.  Oorporflion  of  Ecclei,  [1900]  3  Q,  B. 
423,  43  W.  R.  Dig,  101.  distinguished. 

This  was  an  action  for  breach  of  the  covenant  for 
quiet  enjoyment  and  freedom  from  incumbrancea 
implied  by  the  Convey  anoing  snd  Law  of  Property 
Act,  1881,  upon  a  safe  for  value  by  the  beneficial 
owner. 

Before  the  year  139^^  the  defendant,  as  owner  in  fee 
simple  of  the  Draytou  Park  estate,  in  the  parish  of 
Hanwell,  had  depositid  with  the  Hanweli  District 
Council  plans  showing  the  laying  out  of  the  eatite  in 
plots  abutiing  upon  certain  roads,  one  of  whioh  was 
Ttjnnyaon'roftd. 

By  indf^etures  of  tbe  Tth  of  February,  1899,  and  the 
23fd  of  October,  169^,  the  defendant  conveyed  certain 

(a.)  Reported  by  Nbtu-lbTebbutt,  Esq.,  Barriater- 
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plofi  lying  mpQB  that  eatate>  and  abutting  on  the 
western  end  of  T^nnya^n'rcad,  with  the  resnU  that 
^.hey  became  Tested  m  3.0.  J abo stone,  and  by  the 
tOOTeyance  there  was  granted  by  the  defendant  a 
right  ol  way  over  Tenny ion -road*  Oa  the  Htb  of 
Jun^t  1900,  an  agreement  was  exeonted  for  tbe  eala 
by  the  defendant  to  the  plaintiff*,  f  jt  £11,000,  of 
8  acrea  22  pcrchea  of  land,  being  a  number  of  ploti  on 
the  Drayton  Fdtk  eatate  abuttii^g  on  bc>th  tidei  of 
Tens  J  son -road  itself.  That  agreement  was  carried 
into  effect  by  a  conveyanca  of  the  13'h  of  August, 
1 900.  That  conveyance  referred  to  the  plans  deposited 
with  the  district  council^  and  the  conveyance  granted 
to  the  ptiintiffd  a  cert^^in  right  of  way  over  ho  much 
of  Tennyson -road  h&  was  shown  on  the  plan  npon  the 
convey H nee,  ^'  in  oimmon  with  all  other  peraons 
entitled  to  me  the  same.''  The  same  plan  wai  on  the 
agreement. 

The  Tennyson-road  shown  upon  the  plan  was  only 
the  western  end  of  tbe  road}  and  a  piece  adjoining  on 
the  eait  to  that  western  end,  upon  which  piece  th« 
road  was  indicated  as  constructed  aa  to  half  ita  width 
on  tbe  land  aold  to  tt  e  plaictiffg.  Except  to  this  extent 
the  road  was  not  in  that  plan  shown  as  continuing 
eastwaxd  over  the  land  which  the  plaintiffs  baught. 
The  agreement  and  conveyance  b^ith  provided  that 
the  plaintiffs  should  erect  and  for  ever  maintain 
a  certain  fenoe  five  feet  high  in  certain  places  where 
its  erection  wculd  atop  and  close  the  road  at  ita 
eaitem  end,  as  shown  on  that  plan.  The  land  con- 
veyed to  tbe  plaintiffs  was  coloured  red  on  the  plan 
on  the  convey  at]  ce.  In  the  convey  an  oe  the  defendant 
wa«  expressed  to  convey  to  the  plain  tiff  a  "  as  benefioial 
owner  in  fee  simple."  The  agreement  for  lale  con- 
tained recitals  J  which  are  referred  to  in  the  judgment, 
supgeiliDg  that  the  plaintiff*  were  goiog  to  ere  at  a 
railway  upon  the  land. 

At  the  time  when  the  plaintiffi  acquired  the  land 
they  knew  that  the  estate  bad  been  plotted  out,  and 
that  intended  roads  had  been  shown,  as  above  men- 
tioned; that  Tennjsou-road  bad  been  pegged  out 
throughout  its  entire  length,  although  not  oon- 
strncted ;  that  plots  bad  previoualy  been  sold  on  the 
estate;  and  that  some  of  theat  plots  were  at  the 
western  end  of  Tenijyaon-road. 

The  plaintiff*,  having  acquired  the  land,  oonitraoted 
railway  sidings  upon  it,  and  thus  blocikid  and 
destroyed  tbe  road. 

^  In  July,  1002,  Johnstone  claimed  £a,000  compensa- 
tion for  the  loss  of  his  way  ovtr  that  part  of 
tbe  road  ao  blocked  up  and  destroyed.  The  matter 
went  to  arbitration,  tbe  company  appointing  an 
arbitrator  under  irolest,  with  the  result  that  in  June, 
1903,  the  arbitrator  awarded  a  sum  of  £510  as  com- 
pensation. After  Ibe  award  was  made  tbe  plabtiffa 
did  not— as  his  lordship  said  it  leemed  to  him  tbey 
ou|ht  to  have  done— pay  the  amount  awarded,  and 
seek  to  recover  against  tlie  defoodant  their  damages  up 
to  that  time,  btit  they  allowed  an  action  to  be  brought 
upon  the  award,  and  defeaded  the  action  with  a  view  to 
raising  tbe  question  whether  Johostone  was  entitled 
to  any  right  of  way  over  so  much  of  Tenuyson-road 
as  the  plaintiffs  bad  blocked.  In  tbe  result  a  special 
case  was  stated  upon  which  Bigham,  J,,  found  against 
the  company,  deciding  in  fact  that  Job ua tone  had  a 
ngbt  of  way  over  the  whole  of  tbe  road. 

The  plaintiffs  thereupon  brought  this  action  against 
their  vendor,  Fisher,  dafming  as  damages,  first,  X510, 
the  amount  they  had  paid  as  compensation  to 
Johnstone;  seocndly,  the  casts  they  had  had  to  pay 
on  the  arbitration  and  in  the  action  ;  and  thirdly, 
their  own  costs  aa  between  lolioitor  and  client  in  the 
arbitration  and  in  the  action. 

Crippi,  jr.a,  and  IlQWQfd  WHifht,  for  tb«  plaintiff 


company. — Tha  defendant ^  haTing  conveyed  to  thi 

company  as  beneficial  owner,  is  liable  under  Ilia 
covenants  for  tttla  implied  by  tbe  Conveyancing  and 
L^w  of  Property  Act,  1881,  s,  7,  to  indemnify  tbe 
company  against  the  loss  which  has  been  occasioned 
to  them  in  oonsequsnce  of  the  right  of  way  exiiting 
over  part  of  the  land  conveyed,  a  right  of  way  creatad 
by  the  defdndant  himaeU  ;  Turner  v.  Moon,  50  W*  R, 
237,  [1901]  2  Cb.  82a.  And  it  makes  no  d<ff«reiic« 
that  the  purchasers  knew  of  the  defect  of  titl*.  Of 
even  that  it  was  disclosed  on  the  conveyance  l  /\iy<  v. 
Midland  mxihoay  Co,,  42  W.  E,  116,  [1894]  1  Ch.  11. 
Id  addition  to  other  damages  the  plaiatiffs  ara 
entailed  to  have  repaid  to  them  all  their  own  ooata  io 
the  aibitration  pcoceediugs  (Stahn  v*  BailUe^  4 (J 
W.  E.  29  ;  Bolph  v.  Crouch,  16  W,  R.  252,  L  B.  3  Ex. 
44)  taxed  as  between  solicitor  and  client ;  Smith  r. 
Compton,  3  B,  &  Ad»  407. 

Buckmaakr,  iT^C,  ind  W.  Mac^enzie^  for  the  d*?feTil- 
ant, — The  plain tiffa  were  put  upoo  their  inquiry »  and 
if  they  had  in  quired  tbey  would  have  discovered  tba 
existence  of  the  right  of  way.  It  was  in  fact  dia- 
clifsed  on  the  conveyance.  They  cannot  therefore  tot 
on  th#  oovenaots  for  title  iu  respect  of  it :  OldJki'I 
V.  Found,  5  TeSi  508.  They  oonld  not  have  rtsiftted 
an  action  for  specific  performance  at  tbe  tuit  of  tlitir 
vendor,  and  a  till  hes  can  tbey  sue  him  on  hit  oov^ 
nanta  for  title.  The  eos^s  connected  with  tbe  arbllra- 
tion  were  unnecessarily  incurred.  The  compttof 
should  have  paid  tbe  money  due  for  ompematim  at 
once  without  going  to  arbitration.  They  caimot 
therefcre  ba  reoovered  as  damages :  Ba^rndale  ▼. 
London  t  Chatkamt  and  Dovtt"  Mailwa^  Co.  ^  23  W,  SL 
167,  L.  B.  10  BecL  35.  It  is  no  answer  to  say  that 
they  could  not  tell  the  amount  of  the  com  pens  aii  on  ; 
that  observation  would  apply  to  every  defendant 
against  whom  an  action  is  brought  for  unliquidated 
damages*  In  any  case  the  costs  must  be  tlioae  taxed 
as  between  party  and  party,  and  not  as  between 
solicitor  and  client :  Barmtt  T,  Corporation  of  JScdet. 
[1900]  2  Q.  B.  423. 

Cttr,  adp.  valL 
Dec.  21.— -BUiiELKT,  J„  after  stating  the  facta :  At 
tbe  time  when  the  plaintiff!^  acquired  the  land  tluff 
knew,  aa  it  reemi  to  me,  that  such  a  state  of  thha^ 
existed  aa  that  poasibly  or  probably  previous  pm- 
chaaera  of  land  upon  the  estate  had  so  takexi  th«ir 
conveyances  as  that  they  would  b^  entitled  to  rights 
over  Tennjflon-road,  including  so  much  of  it  at  wai 
included  iu  the  estate  within  tbe  land  coloured  red  OQ 
tbe  plaint)  ffd'  conveyance.  I  am  satis^i^,  howaWi 
that  as  between  tbe  plaintiffs  aLd  defendant  ihm 
bargain  waa  made  upon  the  fo:) ting  that  such  Hghta 
of  way,  if  any,  over  the  laud  sold  to  the  plain  tiff «,  aa 
previous  purchasers  pcsaessed  should  be  abrogati^, 
and  that  tbe  plain tiffa  should  take  tba  laad 
dli  charged  from  thos«  rights  if  they  fmf|g4^ 
[Hts  lordabip  referred  to  a  letter  of  Um  (Hh 
of  Aptil,  If^OO,  and  to  certain  negotiationa  w^ibh 
took  place  before  the  purchase  by  tbe  plMufelff«,] 
When  I  come  to  look  at  tbe  conv^  janoe  and  the  plM 
upon  it,  the  same  tbiog  is,  to  my  mind,  dear,  To« 
recital  of  the  agreement  of  sale  is  that  the  prio«  sihall 
include  compensation  for  various  tbingt  wldcli  HifV 
could  come  into  contemplation  unlesa  the  vmilwmj 
company  were  goiag  to  ure  tbe  land  for  the  porpoit 
of  la^iDg  a  Hue  of  railway  upon  it.  These,  it  ta  wid, 
are  common  form  woi  da  in  the  casei  of  purfshasav  bjf 
railway  companiea.  This  is  true,  but  I  cannot  oo 
that  account  disregard  tbem.  The  conveyauca  fnjtbar 
contains  a  provision  tbst  tbe  plaintiffs  ktb  to  ene«t 
and  for  over  maintain  the  fence  which  I  bare  mon- 
tioned^  and  which,  if  constructed,  will  nnnnmarrij 
prevent  the  user  of  the  road  beyond  the  plioe  whtsm 
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ilie  pQTcbaied  land  firdt  fttf i^ma  its  g^reater  width  from 
Dorth  to  louth.  Ha^iog  regard  to  these  faots  it  ii, 
in  my  opisioii^  plain  tbat  as  between  the  defendant  a« 
TeiuKiT  and  the  plaintiffs  as  purcbaseri  tbg  bargain 
woa  that  so  Qiucb  of  Tcnnjiou-mad  as  lay  upon  the 
plainti^d^  land  Bhonld  be  abandoned,  and  if  any  righti 
of  third  parties  were  interfered  with,  it  would  reanlt 
that  it  wai  for  the  drfrndant  fo  make  good  to  the 
plaintiffs  any  dioiinution  in  valiii?  of  the  property 
which  01  between  them  was  the  iubjeqt  of  the  agretj- 
ment  and  conveyance.  The  plaintllTd  aa^  tbat  they 
are  entitled  to  damages  againstr  the  defendant,  aod 
that  the  damages  are  firal,  £510 ;  saoandly,  the  coats 
fhey  have  to  pay  on  the  enhitratioii  and  in  the 
action ;  and  thirdly,  their  own  c^sts  aj  bstwum 
solicitor  and  client  in  the  arbitration  and  aotiDn*  I 
h^ve  to  decide  whether  in  thiB  tbey  are  right. 

It  wis  decided  bj  Joyoe,  J-»  in  Turntr  v,  Mootit 
that  in  an  action  for  damages  for  breach  of  the 
oOTecant  for  title  implied  by  section  7  of  the  Con- 
Tftyanclng  and  Law  on  Property  Act,  1681  (which  in 
this  case),  damages  may  be  recovered  for  defect  of  title 
by  reason  of  the  e2:istenGe  of  an  nndiscloscd  right  of 
way*  Upan  the  point  there  decided  1  eimply  follow, 
without  expressing  any  opinion  of  my  own,  the 
dedsion  of  my  brother  Joyce*  The  defendant  argues^ 
howorer,  th&i  th^  plain  titfi  her6  are  not  entitled  to 
damages  because  tbey  knew  of  the  rights  stibsistiug 
bet«r#«n  John i to oe and  Fisher  (the  defendant).  I  thiak 
they  did  know,  bnt  I  also  think  that,  for  the  reasoni 
whii;h  I  have  stated,  I^'jsher's  canveyaoce  was  as 
between  himself  and  the  plaintvSs  a  conveyance 
intended  to  be  a  ct^nveyance  of  tho  land  diflcbarijed 
from  those  lighUi  It  was  decided  in  Levdt  v. 
Withtrhigtmij  I  Lutw,  317,  that  mere  notice  to  a 
purchaser  of  a  defect  of  title  diXs  not  bar  his  right  to 
recover;  and  in  Patje  v*  Midland  Railway  Co*  it 
was  fur^er  decided  that  no  difference  is  to  be  made 
by  reasoii  of  the  fa&t  that  the  defect  of  title  a|)pcirB 
npon  the  fsce  of  the  c:>nveyance.  *'  There  is  no 
warrant^*  said  Lindley,  L.J*,  *' for  qualifying  the  Acts 
covenanted  against  by  inserting  '  etve  as  herein 
appiara,*  or  *  save  as  shown  by  the  abstract,*  or 
'  save  as  explained  before  the  execution  of  this  deed/ 
or  any  wor^  to  any  8uoh  effect.  If  a  vendor  does  not 
intend  that  his  covenant  for  title  shall  extend  to 
defects  disdosed  to  the  purcaser,  whether  on  the  face 
of  the  deed,  or  aliunde,  the  vendor  must  take  care  not 
to  w«>rd  his  covenant  so  as  in  terms  to  cover  such 
defects,  or  he  must  insert  some  clauie  in  the  deed 
clearly  ^tplaining  and  controlling  his  covenant.*' 
Tfie  knowledge  which  the  purchasers  here  obtained  by 
■eeing  the  estate  plan  and  knowing  of  the  previous 
eiles  of  plots  upon  the  fo:>ting  of  that  plan,  was 
notice  outside  the  conveyaTice*  The  fact  that  the 
plan  bod  been  deposited  with  the  Han  well  Distriist 
Counci),  and  that  other  prsons  were  entitled  to  use 
some  portion  at  leait  of  TennyBon-roaij  was  notice 
©n  tho  f*ce  of  the  convejauce,  but  neither  the 
one  nor  the  other  justifies  the  insertion  into  the 
conveyance  of  words  qualifying  the  covenant  io 
respect  of  the  acts  covenanted  against.  There  was  in 
this  conveyance  no  express  covenant  which  required 
qualification,  but  there  was  an  implied  covenant  and, 
having  regard  t3  the  decision  m  Turner  v*  Moon  this 
impli^  covenant,  unless  qualified,  gives  rise  to  a 
fight  to  damages.  I  have  no  doubt  myself  hut  that 
the  defendant  knew  that  the  company  con  tempi  *ted 
the  uae,  and  intended  that  the  company  should  use 
the  purchased  land  in  such  a  manner  as  that 
T^iny son- road,  so  far  as  it  lay  on  that  land,  should 
never  be  oonstruoted*  I  think  that  the  defendant  is 
Mablc   in   damages* 

I     Then  what  is  the  measure  of  damages?     It  is, 
Mx§tf  the  £510  which  the  plaintiEd  have  been  oom- 


pelled  to  pay  in  order  to  enjoy  the  land  In  the  aotnal 
state  in  which  by  the  oontract  they  were  to  enjoy 
it.  To  this  is  to  be  adJed,  I  thiuk,  the  costs 
to  which  they  were  necasfarily  put  in  determining 
in  the  arbitration  that  £510  was  the  proper  figure. 
Johnstone  had  claimed  £a,000.  Under  section  ijS  of 
the  Act  of  1345,  the  company  were  h^und  either  to 
admit  that  to  be  the  figure  or  to  proceed  to  arhifra^ 
tion.  Tbey  did  the  latter,  with  the  resaU  that  £510 
was  the  amcuat  awarded^  and  they  had  to  pay  the 
costs  of  Johnstone  taxed  as  between  party  and  p  wty, 
and  their  own  costs  of  the  arbitration  proceed  in  gs« 
Tbey  are,  I  think,  entitled  to  recoirer  all  those  as 
damages;  Ralph  v»  Orou^h.  Then  subsequently  the 
comx^ibny  defended  the  action  on  the  aw4rd^  They 
OftUDot,  in  my  opinion,  claim  as  d^migei  any  of  ttie 
costs  which  they  either  had  to  pay  or  which  they 
incurred  in  that  proceeding*  They  knew  the  facti 
from  whiah  they  ought  to  have  been  aware  that  the 
rights  were  such  as  Bigbam,  J.,  sahsequently  d^tded 
them  to  be ;  and  they  ought  not  to  have^  put 
Johnstono  to  bring  the  action.  Those  costs  are  not 
legal  damagei  as  bativeen  them  and  Fisher,  I  think, 
however,  that  the  plaintiffs  are  entitled  to  recover  the 
£510  and  the  taxed  costs  which  they  had  to  pay  in 
the  arbitration  proceedings,  and  their  own  costs  in 
the  arbitration,  and  I  give  judgment  for  the  damages 
thni  ascert  lined,  and  the  costs  of  the  aution*  The  costs 
of  the  plaintiffs  in  the  aTbttration  mnat  b^  their  oosts  as 
between  solicitor  and  client.  This  case  is  not  the  same  as 
Burnett  v*  Corpm'aUon  o/Eccles*  Toere  is  a  distinction 
between  cssee  where  a  person  is  entitled  to  an  in- 
demnity and  where  a  person  is  simply  rcc:)veriug 
damages.  In  the  one  case  he  gets  solicitor  and 
client  coats,  in  the  other  case  not*  The  costs  of  the 
company  are  those  they  incurred*  Tae  mittsr  must 
be  treated  as  if  Fisher,  and  not  the  railway  company, 
had  bsen  the  p*rty  opposing  Johnstone,  in  which 
case,  of  oouTsej  they  must  have  paid  the  costs  of  their 
own  solicitor. 

Judgment  for  the  plainii/s, 

Jan,  18*— The  matter  woe  mentioned  again  on  this 
date* 

//.  E^  Wrfsht,  for  the  plaintiffs,  said  that  a  question 
had  arisen  as  to  whether  the  damages  ought  to 
inolnde  interest  upon  the  £510  which  the  plaintiff*  hod 
had  to  pay*  This  interest  was  claimed  in  the  state- 
ment of  claim,  and  he  submitted  that  the  pUintif  i 
were  entitled  to  it. 

IF,  Mackaizie,  for  the  defendant,  submitted  that 
siicih  interest  was  not  payable.  The  claim  in  the 
statement  of  claim  was  not  a  demand  within  the 
statute  3  &  4  WilL  1,  c.  42,  s.  28  :  Rhifmnei/  n<iawat/ 
Go.  V.  lihpmi^  Iron  Co.,  33  W»  K*  IM,  2i  Q,  B.  D. 
146. 

Hii  lordship  said  that  he  had  not  intended  the 
£510  to  exolnde  interest  upon  ir,  which  he  thought 
that  the  plaintlfifi  were  entitled  to  have* 

Solicitors,  R.  U,  Nthon;  Milh,  Uurrie,  i£  Qa$ML 
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portions  of  the  mortgaged  property.  He  had  in  his  hands 
at  the  dates  of  such  sates  a  oalance  of  rents  and  profits 
over  disbursements. 

Held,  that  tlie  accounts  were  properly  taken  without 
making  rests  in  the  account  of  rents  and  profits  at  the 
date  of  each  sale, 

Thompson  v,  HudsoD,  18  W.  B,  1081,  L,  R.  10  Eq, 
497,  considered  and  ^plained, 

Wrigley  V.  GiD,  [1905]  1  Ch.  24\,  followed. 

Heldf  also,  that  the  eocpenses  of  a  sale  of  mortgaged 
property  are  correctly  deducted  from  the  gross  proceeds  of 
the  sale,  and  only  the  net  proceeds  must  be  hrouaht  into 
the  account,  altfiough  the  mortgagee  lias  in  his  hands  a 
balance  of  rents  and  profits  sufficient  to  pay  such  expenses. 

Adjourned  anmrnons. 

For  some  years  previous  to  1877  Biobard  and  John 
Wilding  acted  as  solicitors  for  one  John  Smith,  who 
was  a  boilder  and  quarry-owner,  and  they  made  large 
advances  to  him  from  time  to  time ;  thev  also  acted  as 
his  agents,  and  rcceiyed  rents  and  other  moneys  on 
his  account. 

On  the  7th  of  October,  1877,  Smith  gave  the 
Wildings  a  mortgage  on  certain  freehold  and  lease- 
hold property  to  secure  the  mm  of  £12,500  with 
interest  at  5  per  cent.  This  sum  was  the  amount 
which,  according  to  the  Wildings,  was  then  due  to 
them  from  Smith.  But  Smith  was  not  satisfied  that 
he  owed  them  so  much.  In  January,  1878,  t^e 
Wildings  gave  Smith  twenty-four  hours'  notice  of 
their  intention  to  sell  the  mortgaged  property  unless 
he  paid  off  the  amount.  Smith  at  once  brought  an 
action  against  them  for  an  account  of  what  was  due 
on  their  mortgage  and  for  redemption. 

Thomas  Ainsworth  was  Smith's  solicitor  in  this 
action  until  the  summer  of  1879,  when  a  change  of 
solicitors  took  place. 

On  the  28th  of  March,  1878,  Malins,  Y.O.,  made  a 
decree  in  Smith's  action  declaring  that  the  mortgage 
of  the  7th  of  October,  1877,  ought  to  stand  as  a 
security  for  what  was  due  at  that  date  from  Smith  to 
the  WUdings  on  the  balance  of  account  of  the  dealings 
and  transactions  between  them  with  interest  at  5  per 
cent,  from  the  7th  of  October,  1877.  The  decree 
went  on  to  direct  an  account  of  what  was  due  to  the 
Wildings  for  priucipal  and  interest  on  their  security, 
having  regard  to  the  declaration,  and  the  judgment 
thfn  proceeded  to  decree  redemption  in  the  ordinary 
way.  The  costs  were  reserved,  but  the  Vioe-Chan- 
cellor  intimated  his  intention  of  making  the  Wildings 
pay  all  the  costs  if  less  than  £12,500  was  found  on 
taking  the  accounts  to  be  due  from  Smith  to  the 
Wildings  on  the  7th  of  October,  1877. 

Under  this  decree  accounts  were  carried  in  in  the 
nature  of  an  ordinary  current  account  between  the 
parties  in  which  interest  was  calculated  not  only  on 
what  Smith  owed  the  Wildings,  but  also  on  what  the 
Wildings  owed  Smith  for  moneys  received  by  tiiem 
for  him  as  his  agents.  There  was  much  disputing 
over  the  accounts  as  to  the  true  balance,  but  ultimately 
on  the  4th  of  Augnst,  1879,  after  Ainsworth  had 
ceased  to  act  for  Smith,  the  accounts  were  agreed  to 
and  Smith  sigpied  a  memorandum  stating  that  on  the 
7th  of  October,  1877,  he  owed  the  Wil£ngs  on  their 
security  £11,805  3s.  Id.,  and  he  agreed  to  settle  the 
action  on  those  terms,  and  to  pay  his  own  costs  and 
£100  towards  the  defendants'  costs.  ThiM  ended  the 
diiputes  between  Smith  and  the  Wildings,  and  an 
order  staying  the  proceedings  on  these  terms  was 
drawn  up  on  the  9th  of  Augu^  1879,  the  £100  to  be 
paid  within  two  months.  Previously,  on  the  8th  of 
February,  1879,  Smith  had  morteaged  the  same 
property  as  that  compriicd  in  Sie  mortgage  of 
October,  1877,  but  subject  to  it,  to  Ainsworth. 

In  October,  1879,  i;he  Wildings  entered  into  posses- 


sion of  the  morteaged  property  and  from  time  to  time 
sold  portions  of  it.  Smith  never  paid  off  any  part  of 
the  principal  money  secured  by  the  mortgage  of 
Ootober,  1877,  and  was  adjudicated  a  bankrupt  on  the 
21st  of  January,  1884,  and  died  in  1892. 

Bichard  Wilding  died  in  1884,  leaving  John  WEdiog 
solely  entitied  to  the  mortgage. 

On  the  22nd  of  August,  1890,  Ainsworth,  who  was 
not  a  party  to  the  former  action,  brought  an  action 
against  John  Wilding,  Smith,  and  a  third  mortgagee 
for  an  occount  of  what  was  due  on  the  security  of 
the  7th  of  October,  1877,  for  redemption,  for  fore- 
closure agiinst  the  third  mortgagees,  and  for  daoiages 
against  J.  Wilding  for  alleged  sales  at  ao  under- 
value. 

Ainsworth  died  in  December,  1890,  and  the  aoHoo 
was  continued  by  his  executors,  the  present  plaiotiffii. 

After  muchinterveninglitigationastoan  alleged  con- 
sent judgment  (see  Ainsworth  v.  Wilding,  44  W.  B.  540, 
[1896]  1  Oh.  673, and  WildingY,  Sanderson, 45  W. B.  462. 
675,  [1897]  2  Ch.  534).  this  action  was  continued  and 
the  statement  of  claim  as  finally  amended,  in  additkm 
to  what  was  asked  in  the  original  claim,  asked  to  have 
an  account  of  all  the  dealings  and  transactions 
between  John  Smith  and  the  'foldings  taken  upon 
the  principle  of  a  current  account,  and,  if  necessary, 
th%t  the  aUeged  settled  accotmt  might  be  re-opened. 

The  action  came  before  Joyce.  J.,  who  made  an 
order  on  the  3rd  of  August,  1901,  dfo^aring  that 
the  deed  of  the  7th  of  Ootober,  1877,  should  stand  as 
security  for  what  was  due  at  that  date  from  Smith  to 
the  Wildings  on  the  balance  of  account  between  them, 
together  with  interest  at  5  per  cent,  from  the  7th  of 
October,  1877,  and  directing  that  the  following 
accounts  should  be  taken : 

1.  An  account  of  what,  havhsg  regard  to  the  above 
declaration,  was  due  to  John  Wding  under  his 
security,  such  account  to  be  taken  as  an  ordinary 
mortgagee's  account  and  to  commence  with  the 
balance  of  £11,799  15s.  Id.,  being  the  sum  of 
£11,805  38.  Id.  appearing  in  the  account  filed  in  the 
action  of  Smith  v.  Wilding,  less  £5  8s.,  the  amount  of 
one  bill  of  costs,  which  account  was  to  be  treated  as  a 
settied  account  up  to  the  7th  of  October,  1877. 

2.  Au  account  of  the  rents  and  profits  of  the 
property  comprised  in  the  mortgage  of  the  7th  of 
Octobea*,  1877,  received  by  the  defendant  or  on  hn 
behalf. 

3.  An  inquiry  as  to  what  parts  of  the  property 
oomprised  in  the  said  mortgage  had  been  add,  and 
for  what  sums  of  money  and  by  whom  they  had  been 
received. 

4.  Au  account  of  the  proceeds  of  any  sale  received 
by  the  defendant  on  his  behalf. 

The  accounts  had  since  been  carried  into  chamben. 
They  were  in  three  parts.  Tlie  first  part  was  an 
account  of  the  principal  and  interest  due  on  the 
security,  in  which  rests  had  been  taken  on  the  sale  of 
any  property  by  bringing  in  the  net  proceeds  of  sndi 
saleaccordirg  to  Tfwmpson  v.  Hudson,  18  W.  R.  1081, 
L.  B.  10  Eq.  497.  The  second  part  was  an  account  of 
the  rents  and  profits  and  disbursements  taken  without 
any  rests,  and  the  third  part  was  an  account  of  the 
proceeds  of  sale  of  the  property  in  whidi  the  ezpenars 
of  sale  had  been  deducted  from  the  groes  prooaads 
and  only  the  net  proceeds  carried  into  the  prino^ 
and  interest  account. 

There  had  been  a  balance  of  rents  and  proftti  owm 
disbursements  since  January,  1885.  Bests  had  been 
taken  in  the  principal  and  interest  account  on  the  29A 
of  November,  1886,  the  2nd  of  December,  1890,  aad 

Ithe  18th  of  November,  1891,  when  portions  of  the 
property  had  been  sold. 
The  surplus  of  rents  and  profits  in  the  hands  of  the 
mortgi^^ee  on  the  29lh  of  November,  1886,  was  £S39| 
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tn  the  2nd  of  December,  1890,  £1,118,  and  on  the 
ISth  of  NoTember,  1891,  £1.166. 

No  r^Bts  htd  been  taken  sinoe  1891  of  the  prindpal 
and  interest  aoooant  as  there  htd  been  no  sales  sub- 
sequent to  that  date.  The  sacplos  rents  and  profits 
were  not  snffidmkt  to  pay  the  mterest. 

Objection  was  taken  to  certain  items  in  the 
defendwi^s  account  which  were  adjourned  to  be  dealt 
with  by  the  judge. 

The  question  for  decision  was  whether  the  true 
effect  of  Thompson  y.  Hudson  was  that  a  general  rest 
should  be  made  in  the  principal  and  intezest  account 
by  bringing  in  not  only  the  proceeds  of  the  sale,  the 
occasion  for  the  rest,  but  also  any  balaoce  of  rents 
and  profits  in  the  hands  cf  the  mortgagee  at  the  date 
of  such  sale. 

Younger,  K,C.,  and  Leigh  Clare,  for  the  plaintiffis, 
the  representatiyes  of  Thomas  Ainsworth.— These 
accounts  are  supposed  to  be  prepared  according  to  the 
decision  in  Thompson  v.  Hudson,  rf  sts  being  made 
whenever  any  of  the  mortgaged  property  was  sold, 
the  net  proceeds  of  the  siue  being  brought  in  and 
deducted  from  the  principal  debt  and  intereit  then 
due,  butacoordiog  to  a  true  view  of  Thompson  y, 
Hudson  whenever  a  sale  takes  place  a  general  rest 
ought  to  be  made  of  all  moneys  in  the  mortgagee's 
hands,  irrespective  of  where  it  was  derived  from.  In 
Thompson  v.  Hudson  the  sale  was  only  the  occasion 
for  the  rest.  What  was  brought  into  account  was 
much  more  than  the  proceeds  of  the  sale  of  the  house 
at  Albert- gate.  Bests  are  not  decreed  as  a  matter 
of  course,  a  case  for  them  has  to  be  made  out — viz.,  if 
a  mortgagee  enters  into  possession  when  no  interest  is 
in  arrear*  Jn  the  present  case  annual  rests  would 
not  be  decreed  because  the  interest  was  in  arrear. 
The  reasoning  of  Turner,  L.  J.,  in  Nelson  v.  Booth,  6 
W.  B.  845,  3  De  Gex  &  J.  119,  that  a  mortgagee  is 
not  bound  to  receive  his  money  by  driblets,  does  not 
apply  to  a  sale  of  part  of  the  property,  because  by 
the  sale  the  mortgagee  shows  his  willingness  to  receive 
so  much  o!  his  debt ;  and  as  surplus  reotsand  profits 
are  applicable  in  discharge  of  principal  and  interest 
as  well  as  proceeds  of  sale,  there  is  no  reason  why, 
the  occasion  for  the  rest  havicg  arisen  by  the  action 
of  the  mortgagee— viz.,  by  tne  sale — there  should 
not  be  a  genera  rest  not  only  of  the  proceeds  of  such 
sale,  but  sJso  of  the  balance  of  rents  and  profits  in 
the  mortgagee's  hands  at  the  date  of  such  sale.  As  the 
mortgagee  had  in  his  hands  rents  and  profits  suffi- 
cient to  pay  the  expenses  of  each  sale,  the  amount 
brought  into  the  priocipal  and  interest  account  ought 
to  be  the  gross  proceeds  of  such  sale,  and  the  expenses 
ought  not  to  be  deducted,  but  paid  for  out  of  the 
rents  and  profits. 

Hughes,  K*C»,  and  Austen  CartmeU,  for  John 
Wilding,  the  mortgagee.— The  decision  in  Thompson 
▼.  Hudson  only  went  to  this  point,  that  a  mortgagee 
must  bring  into  account  the  proceeds  of  sale  and  set 
them  off  against  theprindpaf  and  interest  due  at  the 
date  of  the  sale.  The  Master  of  the  Bolls  did  not 
consider  the  question  of  rents  and  profits.  The 
point  was  considered  in  the  recent  case  of  Wrigley  v. 
GUI,  [1905]  1  Oh.  241,  by  Warringtoi^  J.,  who  held 
it  was  not  the  usual  practice  in  taking  accounts 
agi^but  a  mortgagee  in  possession  to  make  rests 
in  the  account  of  rents  and  profits,  at  the 
date  of  the  sale  of  the  mortgaged  property  merely 
on  the  ground  of  such  sale,  and  that  Thompson  v. 
Hudson  was  an  exceptional  case.  In  Nelson  v.  Booth 
Turner,  L.J.,  pointed  out  that  a  mortgagee  wjs  not 
bound  to  receive  his  money  by  driblets,  but  different 
considefations  arise  if  he  sdls  part  of  the  property;  it 
was  only  equitable  that  he  should  bring  in  the  pro- 
ceeds of  the  sale,  as  he  was  realizing  part  of  the 


corpus,  and  there  was  no  rest,  only  a  discharge  of 
security  pro  tanto ;  but  it  was  impossible  to  invest 
driblets.  The  reasoning  that  applied  to  corpus  was 
quite  different  to  that  which  applied  to  rents  and 

Srofits  which  were  only  fruit.  [Joyce,  J. — ^I  csnntt 
odaword  in  the  reports  of  Thompson  v.  Hudson 
that  rents  and  profits  were  taken  into  account ;  from 
the  report  in  the  Law  Journal  it  is  clear  that  only 
the  proceeds  of  sale  were  taken  into  account ;  nothiog 
is  said  in  the  order  as  to  rents  and  profite.l  The 
reasoDiog  of  the  Master  of  the  Bolls  refers  solely  to 
the  proceeds  of  salp,  and  looking  at  all  the  materials 
it  is  now  clear  that  Thompson  v.  Hudson  did  not  decide 
anything  as  to  brioging  in  rents  and  profits  in 
makiog  a  rest  on  the  occasion  of  a  sale,  and  further, 
it  is  against  the  ordinary  practice. 
Younger,  K.O.,  replied. 

JoYOB,  J. — ^This  action  of  Ainsworth  v.  Wilding,  as 
I  understand  it,  is  practically  an  action  for  redemp- 
tion by  a  second  mortgagee  against  the  first  mort- 
gagee, and  a  decree  was  made  by  me  on  the  3rd  of 
August,  1901,  directing  (with  some  directions 
immateiial  for  the  present  purpose)  common  accounts. 
That  decree  contains  no  mrection  for  making  rests, 
and  I  see  no  reason  for  adding  such  a  direction  now, 
even  if  it  would  be  allowable  for  me  to  do  so.  The 
accounts  have  been  brought  in,  and  what  bai  been 
done  as  to  sales  of  property  has  been  this:  Tne 
receipts  from  the  sales  have  been  brought  in  as  debits 
against  the  mortgagee  and  credits  to  the  mortgagor 
in  the  first  account— namely,  the  account  which  is 
practically  an  accotmt  of  what  is  due  on  the  security, 
and  brought  in  at  the  date  of  receipt 

Now  what  has  been  contended  for  by  the  plaintiffs 
has  been  this:  They  have  started  what,  to  my  mind, 
is  a  new  and  ingenious  theory,  that  whenever  a 
mortgagee  brings  in  an  account  of  what  he  has 
received  from  a  sale  a  rest  is  to  be  made  at  that  date 
in  the  account  of  rents  and  profits,  so  as  to  bring  in 
any  balance  which  would  be  in  the  hands  of  the 
mortgagee  from  tJie  rents  and  profits.  No  authority 
for  this  proposition  has  been  or,  I  believe,  could  be 
cited,  but  this  was  said  to  have  been  done  in  the  well- 
known  case  of  Thompson  v.  Hudson,  18  W.  B.  1081, 
L.  B.  10  Bq.  497,  and  to  be  really  involved  in  the 
decision  in  that  case.  Now  the  law  or  practice, 
wbiohever  you  call  it,  on  this  subject  has  recently 
been  stated,  and,  I  think,  correctly  stated  by  War- 
rington, J.,  in  the  case  of  Wrigley  v.  Gdl,  where  he 
says  that  the  practice  is  this  :  "  The  first  account- 
that  is,  tie  account  of  what  is  due— is  treated  as 
separate  from  the  account  of  rents  and  profits.  If 
money  is  received  from  an  exercise  of  the  power  of 
sale  the  money  is  credited  to  the  mortgagor  under 
the  first  account— that  is,  the  account  of  what  is  due 
—at  the  date  at  which  it  is  received,  but  unless  rests 
have  been  directed  in  the  judgment  the  accounts  of 
rents  and  profits,  following  the  usual  rale,  goes  on 
without  rests."  And  later  on  he  says :  *  •  The  ordinary 
rule  is  admitted  that  in  the  absence  of  special  circum- 
stances the  account  against  a  mortgagee  in  possession 
is  not  directed  with  rests— that  is  to  say,  the  account 
of  rents  and  profits  runs  on  from  beginning  to  end 
without  reference  to  the  question  whether  he  has  at 
any  particular  time  had  in  his  hands  more  than 
sufficient  to  pay  the  interest  or  not,  the  reason  being 
that  a  mortgagee  is  not  bound  to  accept  payment  by 
driblets,  but  is  entitled  to  have  the  account  taken  as 
a  whole,  and  not  to  be  treated  as  repaid  until  that 
account  has  been  so  taken."  Now,  on  farther 
investigation  it  turns  out  that  Thompson  v.  Hudson 
is  no  authority  against  what  Warrington,  J.,  ha« 
stated.  Certainly  the  question  as  to  making 
the    rest    in    the    account    of    rents  and    profits 
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doii  not  appear  la  aQy  of  the  reports  to  litv© 
been  afgued  or  even  referred  ts*  ^0  doubt  tlae 
Master  of  the  Bolls  does  mentloa  a  very  lariie  sum  09 
having  b&en  received,  a  aam  bo  large  that,  I  anppQae, 
it  was  thought  by  ootue  of  the  counaelj  and  bj  myself 
toOj  that  It  must  have  c:>naiated  in  great  part  of 
receipts  ia  respect  of  renta  and  profits.  But|  on 
looViog  iiit3  the  contemporaneouB  re  port  a  of  the  ca^(»i 
it  appears  in  the  report  in  the  Law  Journal,  40  h*  J* 
Ob.,  there  having  been  two  mortgagee  in  the  case  of 
Thompion  t.  Iliuhon  (which  is  quite  an  immaterial 
circumstance)*  and  the  interest  on  b^th  luortgagea 
being  iti  arrear,  the  plaintiffs  ©n*orad  into  possesiion 
of  all  the  morrgaged  property.  Tbe  date  of  the  entry 
into  pnfiai'asion  is  given  in  the  report  in  the  Weekly 
EEroaxEK  as  186K  The  report  in  the  Law  Jonroal, 
at  p.  28,  read« :  "  Aud  from  time  to  time^  previous  to 
May,  1801,  aoM  portions  of  the  Whitby  estate,  and 
applied  the  proceed*  in  reduction  of  interest  on  both 
mortgages,  so  as  to  leave  in  that  month  only  about 
£1.000  due  in  respect  of  euoh  interest**'  It  appears 
that  the  plaiatiffs  had  been  ill  po  sacs  si  on  but  a  very 
thirt  time,  I  conclude  from  these  reports  that  the 
sums  received  consisted  of  receipts  in  respect  of 
pu-^chase*  money  of  various  lota  ol  the  WhUby  estate, 
the  aggregate  of  which  auma  so  received  as  purohaie- 
ni'iney,  until  the  £21,600  waa  received  from  the 
Atbert-gatehousp,  was  leis  than  the  interest  due  by 
£1,000.  If  poaaibly  it  could  be  aaeertaiued  that  any 
pirt  of  the  »m:mnt  received  in  that  cate  wai  received 
jn  respect  of  rents,  there  waa  no  order  that  it  wa«  to 
be  applied  in  reduction  of  interest,  but  the  mortgagee 
himself  g*ve  credit  for  the  amount.  On  the  whole  I 
see  no  reason  whatever  to  anspfct  that  there  could 
have  been  anything  of  the  kiod,  or  that  there  had  been 
auy  receipt  of  renls  at  all.  Taking  tbat  report  atone 
there  is  certiialy  no  deci*ian,  express  or  implied,  that 
what,  had  been  received  in  respect  of  rents  must 
be  given  credit  for  agsiost  interest  due  at  the  date  of 
the  sale,  and  when  we  look  at  the  order  ita?lf  it  is 
perfectly  plain  that  no  anch  order  was  made,  becauae 
the  only  order  made  was  aa  folbwa :  '^His  Jordabip 
beitjg  of  opinion  that  the  sale  moneys  received  by  the 
plainUffd  from  the  sale  of  the  mortgage  proper!  iea 
are  to  be  applied  first  in  payment  of  interest,  costs, 
and  expenses  due  to  them  at  the  dates  when  such  a*le 
moneja  were  re^ipectively  received,  and  theu  in 
redaction  of  principal  dae  at  these  dates  reapectively, 
refera  the  certificate  back  to  chambers  to  vary/' 

It  appears  to  me  to  be  an  entirely  new  theory  that 
a  rest  la  to  be  made  in  the  account  of  renta  and  profita 
whenever -because  it  must  ga  to  that  length— any 
sale  of  any  kind  took  place  of  any  part  of  the  mort- 
gage property,  lo  my  opinion  the  objection  raised 
to  the  account  on  this  gromid  fail?,  and  the  account 
must  ba  t&ken  in  the  way  I  have  stated  without 
m%king  reals,  and  no  rest  ia  to  be  made  in  the  account 
of  rent  I  and  profits. 

The  costs  of  any  sale  of  the  mortgage  property  are 
always  deducted  from  the  groaa  amount  of  the 
proceeds  of  the  sale,  and  only  the  net  proceeds  of  the 
sale  are  brought  into  the  account  of  what  is  due  not- 
withatandiog  there  may  be  a  balance  of  rents  and 
profits  in  the  hands  of  the  mortgagee  sufficient  to  pay 
the  expens^a  of  the  sale. 

Salidtora  for  the  plaintiffs,  Bomr,  CoUon,  <h  Bowtr, 

Solicitors  for  the  defendant!,  llMim,  BiiUmj,  ^  Co. 


K,  B.  Div.  I 

(Lord   Al  vers  tone,    L.CJ.,    and  '      July  12,  19CM. 
PL  ill  i  more  and  Kennedy,  JJ.)    J 

Scott  v,  Pillt^'^eEi  (a.) 

Local  sovernment—Bye-hw—Sfthof  paper  devokd  whJig 
to  giving  prohahle  rt^uU  ofracu  and  oih^  mmpditipm 
—  Validity  0/  bye  fuw— Local  Omrmmeni  Ad,  ld8& 
(ol  cfc  52  VicL  c.  4),  $.  16, 

A  countif  omncil  parporihg  to  act  under  iht 
pmf'ers  granted  to  them  %  udion  IG  0/  the  Locai 
Oavernmeni  Act,  1888,  made  a  bye-tauf  tmpmin^  a 
pemUy  on  any  person  freqttenting  and  u$(ng  uny  s£rtet 
or  other  puhUc  platx  **  for  the  purpose  nf  $eiiing  or  dit- 
irtbuiing  any  paper  or  written  or  printed  rmitkr  tleu^^ 
wholly  or  iruiinlg  to  giving  information  m  to  the  prohmMe 
reiuU  o/rac^s,  stttphchuHSt  ^r  other  com^^dttiom.** 

flM  (hg  Lvd  Alverat:>ne  L  C  J.,  and  Kennedy,  J„ 
Philltmon^,  J,,  diuenting]^  that  the  hye^iam  tmumwaii4t 
a  J  it  ims  in  its  terms  imreasonahlt, 

Oate  atated. 

An  information  was  preferred  igiinstthe  apptUanl 
by  the  respondent,  a  auperintendeDt  of  p">Uc^,  charging 
bim  with  frequenting  and  using  on  the  I9th  t-f  April, 
1901,  a  certain  atreet  or  public  place  aituate  in  tfc«* 
parrsh  of  Hands  worth,  and  called  Soh')-Btre©t,  and  then 
and  there  selling  or  distributing  a  certain  pipar  dew^ied 
maiuly  to  giving  Information  aa  to  the  probable  result 
of  racei,  ateeplechasei,  and  other  competitions  cm- 
Jrary  to  a  bye-law  made  by  the  StafFordshire  C  -mot? 
Cjunoil  under  section  IG  of  the  Local  Oovemmfnt 
Act,  1888, 

The  bye-law  wag  the  following  r  **  ^J'o  p  rsona 
Bbali  frequent  and  use  any  street  or  other  pu*>lic  plwse 
either  on  behalf  cf  himself  or  any  other  persoa  for  the 
purposs  of  selting  or  distributing  any  paper  or 
matter  or  printed  matter  devoted  wholly  or  mainly  1 1 
giving  ioformation  as  to  the  probable  resdt  of  raoeSf 
ateeplechasea,  and  other  competitions.  Every  pfri^is 
contravening  any  ol  the  foregoing  or  ivist^na  ahall  be 
liable  to  a  penalty  not  exceeding  £0/* 

The  ja^ticea  convicted  the  appellant  aud  fined  him 
£5,  bat  stated  this  case  for  the  opinion  of  the  ourt 
as  to  the  validity  or  otherwise  of  the  bje-law. 

Danckwetts,  K.C,  {Pntchett  with  him).— This  hye^ 
law  is  invalid,  firstly*  because  it  it  ton  wide.  It  iroaa 
far  beyond  Thomas  v.  Suiters,  48  W,  R.  133  [1900^ 
1  Oh,  10,  Secondly,  because  it  is  unreasonabK  •• 
it  pnoishes  acts  which  are  quite  inngcent  in  them- 
selves. 

Avorg,  K.C.  {Shakespeare  with  him),— This  bya-law 
is  aimed  at  putting  down  atceet  bsttio^,  and  it  is 
recognfzad  that  the  sale  of  tips  on  races  does  leadta 
bettiog.  The  bye-law  is  nearly  covered  by  Thi^mm 
V,  Slitters, 

Danckumrti^  K.Ct  In  reply. 

PirixLTMOfiE,  J.— I  regret  to  have  to  disagree  with 
the  othermembera  of  the  court,  but  I  think  that  at  tim«i 
the  courts  have  been  too  astute  in  finding  gronnda  for 
holding  bye-laws  invalid.  Parlia'nent  has  given  thati 
powers  for  the  good  government  of  their  regpeotlfa 
Gifltricts  to  county  councils  and  other  bodiev,  mad 
though  ParliameDt  itself  legislatea  for  the  good 
government  of  the  Foited  Kingdom,  I  think  the 
local  authoritiea  can  exercise  the  powers  given  them 
within  their  particular  area?,  and  if  additional  pro- 
vision for  the  good  government  of  tho?e  areas  «ra 
fjuud  to  be  neoeaaary  I  think  we  outht  cot  to 
int€rf««e, 


(«!.}  Reported  by   Aji^^ir  Hoqo,  Ewq,,  BuxMor-ftl* 
Law. 
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It  may  rexj  well  be  that  theie  papers  do  facilitate 
street  betting,  as  tbeir  only  reason  for  existence  is 
that  they  appear  to  gi^e  information  as  to  the 
probeble  resut  of  raoes  and  other  competitions.  I 
think  that  this  bye-law  is  reasonable,  or  at  any  rate  not 
unreasonable,  and  that  it  is  within  the  power  of  the 
coonty  council  to  make  it,  and  that  it  ought  to  be 
supported* 

Kbnnedt,  J.— I  feel  oblif^  to  come  to  a  different 
oonclnsion.  This  bye-law  is  framed  for  the  purpose 
of  subjecting  to  penaltits  persons  who  "  frequent  and 
use  any  street  or  other  public  place  ...  for  the 
purpose  of  seUiog  or  diimbntuiff  any  paper  or  written 
or  printed  matter  demoted  wholly  or  mainly  to  giving 
informaticn  as  to  the  probable  result  of  races,  steeple- 
chases, and  other  competitions."  It  seems  to  me  that 
we  must  endeavour  to  construe  such  a  bye-law 
entirely  on  legal  princfples,  and  apart  from  any  con- 
sideration of  what  might  be  desirable  as  ne«r  legisla- 
tion. That  which  renders  a  person  liable  to  a  penalty 
uuder  this  bye-law  is  the  selling  or  distributing  of 
written  or  printed  matter  "devoted"  wholly  or 
mainly  to  giving  information  as  to  the  probable  result 
of  races,  stec^lediaies,  or  other  competitionv.  Now 
it  cannot  be  cusputed  that  such  information  may  be 
given  without  any  breach  of  the  la  v  at  all.  It  is  not 
in  itself  immoraL  It  is  not  necesiariJy  information 
a9  to  bets,  cr  as  to  where  they  may  be  made.  It  is 
harmless  to  most  people.  The  words  are  wide  enough 
to  include  information  as  to  the  probable  result  of 
any  athletb  contest.  I  should  be  slow  to  think 
that  it  was  reasonable  to  penalize  the  sale  or 
distribution  of  papers  gi?ing  information  af  to 
these  thinss  merely  because  those  who  buv  such  a 
paper  will  have  an  additional  opportunity  of  getting 
knowledge  or  suggestions  which  may  lead  tiiem  to  niako 
b*^ts.  One  may  have  a  strong  view  as  to  the  mischief 
o!  betting,  but  one's  objection  to  it  ought  not  to  govern 
the  decision  of  this  case.  The  question  for  us  is 
whether  it  is  reasonable  for  the  county  couuoil  to 
penalize  the  sale  or  distribution  of  such  newspapers  or 
other  documents  as  may  be  held  to  come  within  the 
very  wide  deicription  given  in  the  b)e-law.  The 
question  must  be  dealt  with  on  broad  grounds,  and  I 
think  it  would  be  going  too  far  to  say  that  this 
bye-law  is  reasonable  merely  bfcausa  most  of  the 
information  contained  may  hdp  people  to  make  bets. 

Lord  Alybbstonb,  L.O.  J.— I  also  think  the  bye-law 
cannot  be  supported.  I  quite  agree  with  the 
prindpUs  laid  down  by  my  brother  Pnillitnore,  but  I 
also  tnink  bye-laws  laid  down  by  the  local  authority 
should  be  free  from  ambiguity  and  should  not  make 
thiogs  unlawful  which  are  otherwise  perfectly  lawful. 
I  think  this  bye-law  is  open  to  the  objection  that  it  m%y 
bring  within  its  purview  papers  which  are  mainlv 
devoted  to  giving  results  of  competitions  on  which 
there  might  be  no  betting  at  alL  I  do  not  wish  to  say 
that  a  bye-law  could  not  be  framed  so  as  to  suppress 
street  betting  by  means  of  tipsters.  I  think  a  bye- 
law  m'ght  be  passed  so  as  to  hit  the  real  miichtef  and 
to  be  coLfined  to  it.  Buth  on  the  ground  of  uncer- 
tainty, and  on  the  ground  that  it  may  strike  at  per- 
fectly innocent  sales  of  nevrspapers  I  think  that  this 
bye-law  if  bad  anl  cannot  be  supportid. 

Appeal  aUowecU 

Solicitors  for  appellant.  Judge  &  Frietthy,  for  Philip 
Baker,  Birmingham. 

Solicitor  for  respondent,  H.  M.  Davis,  for  Hand  & 
Co.,  Stafford. 


K.  B.  Div.  ] 

(Lord  Alverstone,  L.C.J.,  and 
Wills  and  Kennedy,  JJ.)      J 


April  13 ;  May  3, 
1904. 


In  re  Allison,  Johnson,  &  Fostbb  (Limited). 
Ex  parte  BntKBNSHAW.  (a.) 

Company — Winding  up^ Invalid  appointment  of  liquid 
.   dator--Claim /or  remuneration-^ Companie$  Act,  1862 
(25  (b  26  Vict.  c.  89),  «.  67. 

A  limited  company,  resolved  on  a  voluntary  winding 
up,  and  appointed  the  appellant,  liquidator.  This 
resolution  was  subsequently  set  aside  as  invaHd  by 
an  order  of  the  court.  On  a  compulsory  winding  up  of 
the  company  the  ajopellant  daimea  to  prove  as  a  creditor 
for  work  done  by  him  while  purporting  to  act  as  liquida* 
tor  prior  to  the  order  of  the  court. 

Held,  that  section  67  of  the  Companies  Ad,  1862, 
could  not  be  used  to  justify  the  appellants  claim  against 
the  company  for  services  as  liquidator,  as  he  had  never 
had  valid  authority  from  the  company  to  act  as  liqaidu' 
tor,  nor  was  the  appellant  entitled  at  common  la*v  to  be 
paid  on  a  quantum  meruit  for  such  services ;  but  that 
the  appellant  was  entitled  to  claim  reasonable  remunera^ 
tionfor  such  work  as  he  hcid  done  for  the  company  for 
business  purposes  uTiconnected  with  the  voluntary  winding 
up,  or  which  had  betn  used  by  the  official  receiver  and 
liquidator  in  the  compulsory  winding  up  with  full 
knowledge  of  the  facts. 

This  was  an  appeal  by  Birkenshaw  frcm  the 
decision  of  his  Honour  Judge  Baikes,  E.O.,  sittiug  at 
Ktngston-upon-HuU  Oounty  Gou't,  who  upheld  tbo 
dedaion  of  the  official  receiver  and  liquidator  ii  the 
winding  up  of  Allison,  Johnsoo,  &  Foster  (Limited), 
rejecting  the  claim  of  the  appellant  to  prove  as  a 
creditor  in  the  winding  up. 

The  facts  of  the  case  as  stated  in  the  written  judg- 
ment of  the  court  are  as  follows :  The  company,  in 
January,  1903,  was  embarrassed  by  such  fiaaootal 
difficulties  that  at  a  directors'  meeting,  on  the  16th 
of  that  month,  which  seems  to  have  been  attended 
only  by  the  chairman  and  one  other  director,  it  was 
resolved  that  it  was  advisable  to  wind  up  the  com- 
pany voluntarily,  and  that  the  appellant,  Wiliiatn 
Pdrker  Birkenshaw,  who  is  a  chartered  accountant, 
shculd  be  appointed  liquidator. 

On  the  following  28ih  of  Januai^  a  meeting  which 
is  described  in  tte  company's  mmute  book  at  an 
extraordinary  ffeneral  meeting  of  shareholders  was 
held,  kt  which  resolutions  to  the  same  effect  are 
recorded  as  having  been  passed,  but  only  Mr.  Hush- 
wood  Irving  Foster  (the  chairmao)  and  a  Mr.  F.  E. 
Johnson  wt^re  present,  of  whom  the  last-oamed  took 
no  part  in  the  voting ;  and  the  proceedings  were  let 
aside  as  invalid  ab  initio  by  the  order  of  Far^ell,  J., 
in  the  following  July. 

On  the  same  day— the  28th  of  January— the  com- 
pany's solicitors,  Messrs.  Shackles  &  Daokerley, 
wrote  to  Mr.  Birkenshaw  and  informed  him  of  his 
appointment,  under  the  resolutions,  as  liquidator, 
whivJi  he  accepted,  and  he  continued  to  act  until  the 
25th  of  July,  when  be  was  ser?ed  with  a  writ  and 
notice  of  an  interim  injunction. 

The  company  had  since  been  in  course  of  winding 
up  under  the  order  of  the  court. 

The  work  in  respect  of  which  the  claim  wss  made 
was  work  done  by  Birkenshaw,  as  liquidator  imder 
the  resolutions  of  the  28th  of  Januiry,  employing  in 
portions  of  it,  as  a  liquidator  who  is  an  accouotant 
commonly  does,  both  bis  partner  Youns  and  the 
clerks  in  the  firm's  office.    Particulars  of  the  work 

(a.)  Reported  by  B.  G.Stillwbll,  Esq.,  Barrister- 
at-Law. 


280 


THE  WEEKLY  REPORTER*        [u^i.im.]       VoL  LUL 


HlQH  COXTBT. 


Iir  BE  AXLIflON,  JOBKiOX,  &  POiTSB  (LnnTlD), 


HxdH  Cowt, 


flppear  in  a   Btatement  wLioh   he  sent  in  with   the 
gIbXsh  to  the  official  Teoeiver  and  HqiiidUtor. 

Adami,  for  the  ftppellsnt,— The  decUion  of  th# 
learned  county  court  judge  was  wrong.  The 
appellant  is  entitled  to  claim  in  reapect  of  the  work 
ha  did  for  the  cocnpany  si  liqmdstor.  Section  67  of 
the  Ccxmpaniei  A'jti  1862,  proTidea»^  inter  alia^  that 
**a11  appoiotments  of  .  .  .  liqaidaiorB,  flhall  ba 
deemed  to  be  valid »  acid  all  aota  done  bj  inch  .  .  , 
Uquidators  abal!  be  valid,  notwithstaudiDg  any  defect 
that  may  be  diicoTered  in  their  appointmenti  or 
quilifieations,"  T^ie  company  benefited  by  the  work 
be  did  at  liquid ator,  and  he  it  entitled  to  be  paid  for 
tuoh  vork  at  any  rate  on  &  quantum  meruit 

He  cited  ill  rt  BridpoH  Old  Brewery  Co,,  16  W*  E. 
2(H,  L  E.  2  Oh,  191 J  Dawson  v.  A/tkan  ComoUdattd 
Land  and  TrtuUng  Co.,  46  W:  E.  132  [1898]  I  Oh.  G; 
and  Briiuh  Aibutos  Co,  r,  Boyd,  51  W.  E,  667,  [1903] 
2  Ob.  439, 

Tindal  JiJHntow,  K.C.  {ff*  B.  Caatlty  with  him), 
for  the  respondentst — The  appellant  is  oot  entitUd  lo 
be  paid  for  hia  services  as  a  liquidator  either  under 
■ectian  67  of  the  Oompaniea  Act,  1S62»  or  on  a 
iixiatdum  mtrnit.  The  object  of  section  67  is  to 
protect  outside  peraona  who  deal  with  a  CDmpanv  ;  it 
wai  not  intended  to  apply  to  the  caae  of  a  liquidator 
in  regard  to  the  oompany  itself* 

ne  referred  to  the  judgment  of  Chittyt  J|  in 
Eiirhen  r,  FkiUip^,  31  W*  lU  173,  23  Oh,  D,  14,  at  pp- 
27,  2S> 


AdaKm  replied « 


Our.  adv.  viilL 


May  3»— 'Kennedy,  J.,  readthe  fi^llowiog  judgment 
of  the  coort :  In  thiA  case  the  judgment  of  tbe  learned 
county  court  judge  at  Kingston- upon- Hull  haa  upheld 
the  rejection  by  the  offioial  receiver  and  liqaidator  of 
the  claim  of  MeBars,  Birkenshaw  &  YouDg,  trading  as 
Cdiill^  Birkenshaw,  &  Ferguson,  to  prove  a»  creditor! 
in  the  wiudiug  up  of  the  above-named  compiny  for 
£165  0*,  3i.  The  appellant i  atk  ua  to  reverse  that 
judgment  The  material  facti  are  few  and  simple,  hat 
they  ratae  a  point  of  aome  difficulty  upon  which  there 
appeara  to  be  no  txpreaa  or  direct  authority  iu  the  re- 
ports. [The  leai  ned  j  udge  then  et  itcd  the  facti  as  above 
Sbt  out,  and  continued:]  It  ap|jears  to  us  that  th«  judg- 
ment of  the  county  court  judge  in  bo  far  as  it  upholde 
the  rejection  in  toU  of  tbe  apppllanta'  claim  ought  not 
to  be  upheld,  but  abould  be  varied  in  the  way  and  to 
the  estteut  which  I  will  mention  later  on.  Ic  was 
Bought  by  the  appeUants^  couneel  to  justify  the  claim 
on,  Bubatantially«  two  alternative  grounde :  firsts  at 
ralid  under  tbe  67th  section  of  the  Companiea  Act, 
1963;  secondly,  as  a  good  daim  at  common  law  for 
remuneration  upon  the  baaia  of  quantum  mfriAit  in 
respect  of  work  and  labour  done  for  the  comptny  f>t 
ita  request.  In  regard  to  the  Erst  and  mnin  contention 
of  the  appellanta,  I  am  of  opinion  that  t^e  learned 
county  cou[t  judge  waa  right  The  67 tb  s:ction 
valid*tes  acta  dune  by  de  facto  directors,  manage  re, 
aud  Uquidatora^  not*iElistaadinpt  any  defect  that  may 
be  afterwards  discovered  in  their  appointments  or 
qaaliHcatioiia,  It  has  been  held  that  the  provisicin 
covers  not  merely  acts  which  affcct  the  relations 
bstveen  the  company  and  peraona  outside  the  com- 
pany who  have  no  notice  of  the  defect,  but  also  acta 
aflfectinic  members  in  their  relation  to  the  company  and 
the  relations  of  members  ihter  se  :  Dawson  v.  A/rimn 
ConmlidaM  Co.,  and  British  AsI}estot  Co,  v,  Bvt/ri, 
But  I  do  not  aee  on  p? inciple  (and  no  authority  lor 
the  contention  waa  cited  to  na  on  the  argument)  how 
how  this  provision  can  be  used  to  justify  the  claitti 
of  a  person  againit  the  company  for  set  vices  ai 
liquidator  when   he  never  had  authority  from  the 


company  to  act  aa  liquidator.  The  remunerati>Q 
of  a  liquidator  in  a  voluntary  winding  up  may 
be  Exed  by  a  reaolntion  of  the  company  (th^ 
Gompaniea  Act,  1862,  a.  133  (3) ) ;  if  not  ao  fiied» 
it  has  to  be  aettled  by  the  court,  ai  t^e  court  thinks 
jaat:  see  In  re  The  Amalgamated  SyndicaUi  (Limtt^\ 
[1901]  2  Ch.  181,  49  W.  E.  Dig.  35,  In  this 
caee  there  waa  no  resolution  of  the  company  at  the 
BO* called  meeting  of  the  28th  of  January  for  &2.iQg 
Mr,  fiirkensbaw^e  remuneration  aa  liquidator^  and  if 
there  had  been  it  would  have  been  invalid ;  and  I  am 
at  a  loaa  to  see  how  the  court  can  be  asked  to  award 
him  remuneration  out  of  the  funds  of  the  company  iii 
liquidation  for  work  done,  whether  done  by  higiialf 
person  ally  ^  or  under  hia  direction  hy  his  deika  or 
partners,  in  a  capacity  In  which  he  waa  nevir  validly 
kuthorizisd  by  the  company  to  act.  Nor  does  the 
appf-lltntt  in  our  judgment,  make  out  a  good 
common  law  claim  to  reward  for  the  voik 
he  didj  merely  because  he  did  it.  There  oea 
be  no  implied  oontrsbct  for  payment  ariatii^  out 
of  acceptance  of  the  work  done,  where  the 
work  was  done  upon  an  eiipress  requeit  which  tnnii 
out  to  be  no  request  at  all,  but  which  down  to  the 
time  when  the  whole  of  the  work  had  been  done  was 
Buppoaed  by  bcth  parties  to  be  valid  and  op«rativ#. 

But  we  think  that,  if  and  so  far  as  the  app«llant 
can  prove  that  his  labours  have  been  ben&^cial  to  the 
company  and  have  bean  accepted  by  the  oompany 
for  buainess  purpoaea  of  the  company  nnoonaec^ea 
with  liquidati':>n,  or  have  been  utiliead,  with  full 
knowledge  of  tbe  facta,  by  the  offiuial  reoeiyer  and 
liquidator  of  the  company  in  the  winding  Qp^  which 
haa  been  carried  on  under  the  oourt*s  otd^, 
it  is  consistent  alike  with  law  and  equity  for  na  to 
hold  that  there  haa  been  such  an  acceptance^  of  thii-m 
upon  an  ina plied  promise  of  reward^  &  promifr-  of 
reevard  to  be  implied  from  the  making  use  of  materials 
prepared  by  him  and  for  wh'ch  they  must  hare  paid 
someone  else  if  they  did  not  use  what  he  had  dcme, 
aa  tntitled  Mr.  Birkenshaw  to  this  extent  to  claim 
to  be  fomunerated  on  tbe  basis  of  a  ^jua/iCum  meruit 
So  holding,  we  thiuk  that  the  proper  directioii  lo 
give  on  the  appellants^  application  would  be  th»t 
the  items  of  the  appellauts*  claim  should  bd 
investigated  by  the  registrar,  and  that  the  t^mm 
should  be  admitted  by  the  offioial  receiver  end 
liquidator  for  auch  a  sum,  if  any,  as  should  upon 
such  investigation  be  found  to  be  juit  and  proper 
remuneration  for  the  work,  if  any,  done  by  lb. 
Birkenshaw  (whether  personally  or  nnd»-r  hia  direc- 
tion, by  hia  partner  or  the  firm's  clerks)  since  the  2$tk 
of  January,  1903,  of  which  the  company  had  tiie 
benefit  of  for  buainess  purpjses  unconnected  with  tbe 
liquidation,  or  of  which  the  official  reoeivw  tft4 
liquidator  has  availed  himaeU  in  tbe  winding  up. 

Order  miried  acr&rdingly* 

Solicitors  for  the  appellant,  Woodhoim  it  IMnimm^ 
for  /.  T,  Wocdhotise,  Adet  d:  Ferm*,  Hall. 

Solicitors  for  the  respondenti,  Mapk$t  TcwuiBf^,  ^ 
Co  ,  for  Davis,  HuIL 
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High  Oottbt. 
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"  The  Elicvilli." 


High  Coubt. 


Admiralty.  }  ^'^^  1'  »•  ^^^^ 

«  Thb  Blmyillb.''  (a.) 

8hip^Neee$$ariei^Di$hursemeni8  hy  master-^BiU  of 
Exehange^MercharU  Shipping  AcL  1894  (57  <k  58 
VieL  c.  60),  $8.  167-742. 

A  master  defended,  and  lo$t,  an  action  on  a  hill  of 
eoDchange  given  hy  him  for  nece$sarie$  supplied  to  hie  aAtp, 
which  hiU  VHU  dishonoured  hy  hi$  oumers. 

The  Court  held  that  in  the  circumetances  of  the  case 
the  eoeti  of  the  adion  incurred  hy  the  master  were  not 
liahilities  properly  incurred  on  account  of  the  ship 
within  the  meaning  of  section  167  of  the  Merchant 
Skipping  Act,  1894  (57  <fc  58  Vict,  c.  60),  inasmuch  as 
the  defence  did  not  appear  to  he  reasonably  necessary  in 
the  interest  of  the  ship. 

Motion. 

On  the  8Ui  of  Daoembar,  1903,  tbe  master  of  the 
tteamsbip  ElmviUe  diew  a  bill  of  exebange  upon  bis 
owners  for  a  sum  of  £300  odd  for  the  sapply  of 
bunber  ooal  and  certain  disbursements  for  pilotage 
and  harbour  dues.  The  bill  was  dbhonoured  and  an 
action  was  commenced  against  the  master  by  the 
holders.  The  ElmviUe  had  been  mortgaged  and  the 
mortgagees  commenced  an  action  shortly  after  the 
action  on  the  bill  was  instituted,  and  the  master  idso 
instituted  an  action  agsinst  his  owners  on  the  bill  of 
exchange  and  for  other  disburs'^ments  and  for  his  own 
wage9,  and  judgment  went  by  default,  a  reference 
and  the  question  of  priorities  being  agreed  to.  The 
mortgagees'  action  also  went  b?  default,  the  yessel 
beiog  ordered  to  be  sold.  The  holders  of  the  bill  of 
exchange  also  obtained  judgment  against  the  master 
on  the  Sill  of  exchange,  in  an  action  which  the  master 
defended.  The  registrar  at  the  reference  ict  the  master*s 
action  disallowea  the  master's  own  taxed  costs  in  the 
nnsucofSiful  action  on  the  bill  of  exchange,  and  also 
the  plaintiffs'  co^ts  in  that  action,  which  the  master 
had  become  liable  to  pay. 

The  master  moved  to  vary  the  report  of  the  registrar 
in  respect  of  the  disallowance  of  his  costs  incurred  iu 
unsuccessfully  defending  the  action  on  Uie  bill,  and 
further  mored  for  a  declaration  that  he  was  entitled 
to  daim  a  bonus  of  £50  awarded  in  respect  of  wages 
in  priority  to  the  claims  of  the  mortgagees  of  the 
▼eitel. 

BaUoch,  for  the  appellant. 

Stephens,  for  the  respondents,  the  owners  of  the 
vesseL 

Jeuitb,  p.,  in  giving  judgment,  said:  It 
appears  to  me  that  this  case  is  substantially  covered 
by  authority.  ^  The  question  is  whether  the  master  is 
entitled  to  daim  not  only  the  actual  disbnrsemeots 
which  he  has  made  in  the  ordinary  sense  of  the  word, 
but  the  costs  which  he  has  incurred  in  an  action  on  a 
bill  of  exohange  to  which  he  was  a  party.  I  do  not 
think  any  question  arises  about  tbis  beiog  a  dis- 
bursement within  the  meaning  of  the  Admiralty 
Court  Act  of  1861,  s.  10,  because  although  the 
mocey  has  not  been  actually  spent,  still  I  think 
if  it  was  all  proper  expenditure  made  by  the  master 
of  the  ship  it  would  fall  within  that  definition. 
I  think  the  authority  of  The  Feronia,  2  L.  B.  2 
Ad.  &  Bcc.  65,  which  to  my  mind  covers  the  prindple 
upon  which  this  case  is  to  be  dedded,  would  cover 
the  costs  far  which  the  master  was  liable,  althouffh 
he  has  not  actually  paid  them,  if  they  were,  when  paid, 
within  the  terms  whidi  were  considered  in  The 
Feronia  to  be  disbursements.    The  Feronia  laid  it 

(a.)  Beported  by  Qwtnnb  Hall^  Bsq.,  Barrister- 
at-Law. 


down  in  broad  terms  that  all  proper  expenditure  made 
by  the  master  were  to  be  considered  as  disbursements 
within  the  meaning  of  the  Act,  and  the  emphasis  in 
that  view  appears  to  me  to  be  ttiat  the  payment  must 
be  made  by  the  master  of  the  ship  as  such  master. 
Upon  that  matter  very  much,  indeed,  tump, 
because  in  the  subsequent  case  of  The  Orienta, 
[1895]  P.  49,  43  W.  B.  Dig.  170,  in  which  I  had 
occadon  to  condder  the  matter  fully— perhaps  need- 
lesdy  fully,  because  the  Oourt  of  Appeid  thought  it  a 
more  dmple  matter  than  it  appeared  to  me,  though 
th^  came  to  the  same  deddou  as  that  which  I 
had  arrived  at— the  question  was,  I  think,  really 
whether  the  liabilit^r  was  a  liabUity  incurred  in 
terms  by  the  master  m  his  office  as  master,  or  merely 
by  his  being  the  drawer  of  a  bill  at  the  request  of  his 
owners,  irrespective  of  his  being  master.  That  was 
the  view  taken  in  a  dmple  and  decid?e  way  by  the 
Oourt  of  Apped  in  The  Orienta,  The  judgment  given 
by  Lord  Esher,  of  course  the  very  highest  possible 
authority  on  a  Question  of  this  kind,  puti  the  matter 
very  dmply  as  follows  :  "  For  a  century  or  more  it 
has  been  common  knowledge  that  the  master  is  only 
authorized  to  pledge  his  owner's  credit  for  what  may 
be  called  '  things  necessary '  for  the  ship ;  that  is  to 
say,  he  can  pledge  his  owner's  credit  if  he  is  in  a 
petition  where  it  is  necessary,  for  the  purposes  of  his 
duty,  that  these  things  should  be  supplied,  and  he 
cannot  have  recourse  to  his  owners  Odfore  ordering 
them,  just  as  he  can  give  a  bottomry  bond  on  the 
ship  where  the  necessity  arises  in  the  sense  which  I 
have  just  stated.  But  then  there  come  these  Acts  of 
PArliament,  which  say  he  should  have  a  lien  for 
disbursements.  Now,  if  he  should  have  a  lien  upon 
the  ship,  then  the  ship  is  bound  to  him' ;  but  the 
mast-r  cannot  bind  the  ship  to  himself  by  ordering 
goods  which  he  was  not  authorized  to  order  at  dl,  so  as 
to  pledge  his  owner's  credit  for  them.  The  real  mean- 
ing of  the  word  'disbursements'  in  Admiralty 
practice  is  disbursements  by  the  mastw,  which  he 
makes  himself  liable  for  in  respect  of  n^  cessary  thiogs 
for  the  ship,  for  the  purposes  of  navigation,  which 
he,  as  master  of  the  ship,  is  there  to  carry  out — 
necessary  in  the  sense  that  they  must  be  had 
immediatdy — and  when  the  owner  is  not  there,  able 
to  give  the  order,  and  he  is  not  so  near  to  the  master 
that  the  master  can  ask  for  hb  authority,  and  the 
master  ii  therefore  obliged,  necessarily,  to  render 
himself  liable  in  order  to  carry  out  his  duty  as  mister. 
Here  no  disbursements  were  made  by  the  master ;  no 
goods  were  ordered  by  the  master  at  dl ;  no  liability 
was  incurred  by  the  master  in  re*pect  of  these  goods. 
He  is  not  liable  for  the  price  of  the  coails,  though  it 
may  be  that  the  bill  is  drawn  for  the  exact  price. 
What  he  has  done  is,  at  the  request  of  his  owners,  to 
make  himself  drawer  of  the  bdl  of  exchange  which 
the  owners  were  to  accept ;  but  it  does  not  make  the 
the  master  liable  to  anybody  unless  the  owners  dis- 
honour the  bill  when  it  becomes  due  and  the  proper 
notices  have  been  given.  That  is  Lot  a  liability  in 
respect  of  the  coals---that  is  a  liability  is  respect  of 
the  bill  of  exchange.  It  is  not  a  liability  incurred 
by  him  in  his  office  as  master,  but  by  his 
being  the  drawer  of  the  bill  at  the  request  of  his 
owners  irrespective  of  his  being  master."  That 
appears  to  me  to  govern  the  prindple  in  this  case. 
Bemg  the  master  he  no  doubt  drew  the  biil,  but 
when  we  come  to  the  question  whether  he  was  justi- 
fied in  defending  the  action  or  making  the  ship  liable 
for  the  costs  of  that  defence,  then  I  have  to  condder 
whether  it  was  necessary  in  the  interests  of  the  ship 
to  have  defended  that  action.  There  my  difficulty 
arises,  because  I  confess  I  do  not  see  why  it  was.  He 
might  perfectly  wdl  have  allowed  j  adgment  to  go  by 
default.    I  do  not  think  there  was  any  red  defence. 
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HlOH  GOITBT. 


Smith  (Apfelxjutt)  v.  Stestton  (EsapOHDnrx}. 


Hias  OouBT. 


He  acted  aa  an  lEidividiial  and  not  &9  miater  of  tb6 
vesael,  and  eveti  if  there  wae  gome  flort  of  re  que  at  to 
him  by  the  ownera  to  defends  I  do  not  think  toat  was 
addresBed  to  him  as  maiter  of  the  veisael  for  the  pur- 
po»raof  theveaie],  but  addreised  to  bim  on  accouut 
of  Ibe  accident  of  bia  being  a  party  to  the  bill  of 
frXobaDge^  in  i^hich  the  owners  were  Interaited,  Ta 
use  the  worda  of  L^rd  Eaher,  the  liability  incurred  by 
bioi  in  reESpecb  of  costi  waa  not  a  liability  incurred  by 
him  ia  hia  office  aa  matter,  but  bj  bi»  being  the 
drawer  of  the  biil  at  the  request  of  his  owners, 
irreipBctive  of  hia  being  maitt^r,  1  think,  therefore, 
that  the  captain  canaot  hare  the  ooits  of  this  a^tioa 
Bgftjnbt  the  ship. 

Solicitota  for  the  appellant,  Stokea  it  Strikes, 
,Si>lititorii  for  the  owners  and  mortgage«»a,  WiUmm^ 
iatit  ililh  *^  t/o,,  for  Ifi^hdew  ifc  Co^^  Cardiff. 


(C£2^J.))  April  IS.  19.  1901. 

SltfYTH  {AppfUant)  u,  Stkkttok  {{It^pondent),  (aO 

Inland  Re tfenue— Income  ia.c—A$shtant  rnr^sterat  ichooh 
— L  ia  hi  t  ity  io  in  co  m  t  tax  o  n  in  crt  use  «/  mlur  y — Sch  t  me. 
for  pjQVidtnt  fund^ Income  Tax  Adt    184:!  [o  tt  G 
Vict.  e.  36),  $,  146,  Schcdtiie  E, 

Under  a  provident  fund  scheme  far  the  year  1900  at 
Dtilmch  Voihge  it  wa9  provided  that  with  respect  to 
asifatant  masters  that  thefAlowing  imrmie  nf  mhrit§ 
should  be  granted  from  the  date  on  which  the  ichemecame 
into  opfrationj  aithject  to  certain  conditions  :  "  (a)  Ai$i6t^ 
ant  mastcra  having  not  less  thanfiue  ytars*  but  Itss  than 
fifteen  year/  service  aji  increase  of  3  per  cent. ;  (b) 
maistitnt  rnast^rs  having  not  less  than  fiftem  yearit*  an- 
vice  and  over  an  increaae  of  7 §  per  cait,  ;  (f)  a  further 
addition  t  tqnal  in  amount  to  the  above  Mutnsjo  be  yrandd 
from  the  same  dale  to  the  asiittant  maders  alluded  to  in 
(a)  and  (\i)  auhject  to  certain  conditions  J*  AH  assistant 
mttitfrs  wtre  required  to  become  members  of  the  /and  at 
the  expiration  of  five  years  from  th*-ir  re$pectit'e  appoint- 
m&ids.  The  whok  of  the  above  increatu  of  salary  ivere 
not  to  be  paid  to  the  masters ^  but  to  he  retained  by  the 
governors  and  aceumulated  at  compound  inttrest  for  the 
purpoae  off&rmmj  the  said  provident  fund* 

Among  the  conditions  to  which  the  above  increases  of 
mlary  were  snhjsct  were  that  a6sist<tnt  maat^^rs  httmf*g  lesi 
than  tvn  year  a*  service  who  might  teugn  their  appoint- 
mentSf  or  from  any  othtr  cauie  than  ill-health  ctase  to 
heloTty  to  the  coUeyet  should  be  tntHled  to  rtcettfe  the  total 
inrrfaae  sanctioned  by  (a)  and  the  accumniiitiom  thereof 
but  should  not  receive  the  additional  increase  sanctioned 
by  {(i)  or  the  accamidations  thereof  In  tfit  event  of  amj 
sack  assistant  master  retiring  from  iU-hmlih  the  gorernifn'^ 
in  addition  to  the  increase  hanctioned  %  (a),  mlffht  gntni 
him  the  further  5  per  cent,  sanctioned  by  (c)  and  the 
accumulations  th^eof  Masters  of  over  ten  years*  service 
were  to  rrcetve  on  retiremf^nt  before  the  aye  of  siMy  the 
total  sum  doe  umltr  (n)  or  [h]  and  (c)  with  accumnla- 
tions,  Maaters  removed  for  inisamduct  or,  having  ban 
ynilty  of  mistonductt  allowid  to  resign  wei^e  not  entitled 
to  receive  the  increase  sanctioneii  by  (q)  or  accttmulatioas 
thercff.  Any  additional  increase  under  (c)  remaining 
unissued  was  to  he  credited  to  the  fand  for  exceptional 
caus. 

Held,  that  the  true  rfftct  of  the  scltme  was  to  add  the 
sums  specified  in  bfdh  (*)  and  (c)  to  the  salary  of  aasi st- 
unt master;  and  that  the  respondtnt,  an  assistant  master, 
was  liable  under  section  146,  Hcledtde  £t  of  the  Income 

(rt.)  Reported  by  E,  G.  Stillwell,  Biq.,  BarriBt4?r- 


Tax  Adf  1842,  to  pay  inconu  foa:  on  thai  addition  ir^his 
salary, 

Oaae  itated  by  the  Iqo&m^  Tax  0  jmmiflatoQ«ri  for 
the  BiTiaion  of  Eiat  Brixtorr, 

Toe  reapondent,  one  of  the  aaslstant  mieleci  of 
Dalwioh  College,  appealed  ag&inat  an  MAeMmAnt 
made  upon  him  under  Schedule  £  of  the  Inooma  Tax 
Acta  in  the  anm  of  £385  in  respect  of  hia  emolamenti 
aa  aasiaUot  maater  received  from  the  govwoon  of 
Dalwich  College  for  the  year  ended  the  5tb  of  April, 
1901,  on  the  ground  that  the  a»sesam@nt  included  £jo 
not  liable  to  taxation,  being  the  amount  plaoed  to  hi4 
credit  by  the  governors  under  the  provident  fand 
icheiue  for  the  year  1900» 

The  material  parts  ol  the  scheme  in  question  vere 
aa  fLllows: 

Aa  to  the  present  assistant  masters : 

[  1  ]  That  the  foUowiog  increase  of  salariei  iball  h^ 
ffrauted  from  the  date  on  which  the  scheme  com*s 
into  operation,  subject  to  the  conditiona  hereinafter 
mentioned  i  (a)  Assistant  masters  having  not  lets  thac 
Eve  years*  but  leas  than  fifteen  years*  teme^,  au 
increaae  of  5  per  cent. ;  [b]  asdatant  masters  hmwrng 
not  leas  than  fifteen  years'  serHce  and  or^er,  an 
inareaie  of  7 J  per  cent. ;  (c)  a  further  addition,  fqa^ 
in  amount  to  the  abovo  sums,  shall  be  granted  fr^m 
the  same  data  to  the  aaaiatant  masters  alluded  to  in 
(a)  and  (/)).  euch  addition  being,  howevir,  aubject  to 
the  conditions  pr^vIdBd  by  paragraph  5 ;  (J)  aastfltant 
masters  not  haviDg  fifteen  feirs'  serTiM  shall,  on 
reauting  that  period,  b«  eligible  for  the  iuoreaie 
saneiioued  by  (h)  and  (c) ;  (e)  to  the  case  of  the  Hw 
present  aa^ia^ant  matters  of  advanced  age,  it  shall  b< 
open  to  the  gnvernors  to  grant  the  maximum  increase 
alluded  (o  in  [b]  and  (c}, 

Aa  to  future  assiitant  masters  : 

(*2)  That  future  aaaiatant  masters  ahaO  in  Iik^ 
mauner^  on  atb»iuiiig  five  year**  aeivioe  from  the  dit* 
of  their  appoiutmoat,  be  entitled  to  the  inoraaas  at 
d  per  cent,  as  in  cUuse  1  [a),  and  to  the  additiomL 
increase  of  5  per  e-nt.  a4  in  clauss  1  (c),  bnt  ahmll  OoC 
be  entitled  to  any  further  increase* 

Aa  to  all  aiaistant  msatera : 

(3)  That  all  assistant  masters  shall  be  raquired  to 
become  membdf  s  of  the  fund  at  the  expiration  of  ft  ft 
years  from  the  date  of  their  respective  appaintoaeEita. 

(4)  That  the  whole  of  the  above  increasei  of  aalarf 
shall  not  ba  paid  to  the  masters,  but  shall  be  fa£ain«  I 
by  the  governors  and  acuu mutated  at  componnd  va 
terest  for  the  purpose  of  forming  the  said  providttii 
fund,  but  subject  to  the  prgviaions  heremaft^ 
contained* 

[o)  Toat  aaabtant  masters  having  leas  than  ten  year/ 
service  who  may  resign  their  appointments,  or  £ro« 
any  other  c^uae  than  ill -health  ceasa  to  telon^  to 
the  college,  shall  be  entitled  t>  receive  the  total 
iocnfaae  sanctioned  by  (a)  aud  the  accumolalioni 
thefeDf,  but  shall  not  receive  the  additloaal  ia* 
orea'e  sanotioned  b/  (c)  or  the  aoonmnUtiont 
thereof.  In  the  event  of  any  auch  assUtant  m&at<r 
retiring  from  iJl-healtb,  the  go ve mors,  in  addili  n 
to  the  mcreftse  aanctiooed  by  (a),  may  grant  tioa  t*?- 
f  utther  5  per  oeiit.  aantstiuned  by  (^)  ^  and  the  a43cu  aa  al  v 
tious  thereof.  In  the  event  oC  death  of  Any  a:^^'; 
aasistant  maater  whilst  in  f  b*;  servicse  of  the  coUe|(f, 
the  o  per  cent,  due  by  (t)  as  well  as  under  (a],  wita 
the  accumulatioua  thereof,  shall  be  paid  to  hu  Ir^^l 
representative. 

(C)  That  aasistant  masters  who  aball  baveterved  Un 
years  or  upwards,  and  who  may  retire  befere  t^  a^ 
of  lixty  from  any  other  cause  than  miflooiidiiol;  Aaki 
receive  the  total  sum  due  to  them  respeetmlf  «iid«r 
(a)  or  (/j)  and  (c),  aud  the  acouTimUtious  thereof*  1*4 
the  eTi^nt  of  death  before  the  age  uf  sixty  wLtlst  ia  lb? 
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•errioe  of  the  ooUege,  the  fall  amonnt  credited  the 
assifltaiit  mMter  in  the  fond  booki  shall  be  paid  to  hii 
legal  repretentatiYe. 

(7)  That  assistant  masters  who  shall  at  any  time  be 
removed  for  miscondaot,  or  having  been  guilty  of 
misoondnot  may  be  allowed  to  resign— snoh  miscon- 
dnct  being  certified  to  hj  the  mister  of  the  college — 
shell  not  receive  the  additional  increase  sanctioned  by 
(c)  or  the  aocnmnlations  thereof. 

There  were  farther  provisions  in  the  scheme,  bat 
these  are  not  material  to  the  point  in  issne. 

The  appellant  contended  (1)  that  he  had  no  aotaal 
enjovment  of  the  sum  of  £35,  it  being  in  the  natare 
of  a  bonns  at  the  end  of  his  career  as  a  master  at  the 
ooUege,  and  that  he  could  not  raise  any  money  on  the 
snm ;  (2)  that  with  respect  to  a  moiety  of  the  sum  it 
was  uncertain  whether  it  would  ever  be  received,  ai 
nnder  paragraph  (c)  of  the  scheme  power  was  reserved 
by  the  governors  to  refase  such  part  of  the  grant— in 
other  words,  that  the  moiety  was  continffent,  not 
vested  in  diaracter,  and  therefore  could  not  be 
described  as  income  in  any  way. 

It  was  also  argued  that  the  sums  credited  under  the 
■cheme  did  not  form  the  subject  of  agreement  when 
the  appelant  entered  the  employ  of  the  governors,  or 
of  any  subsequent  agreement,  and  that  it  was  open 
to  question  whether  they  were  legally  recoverable. 

In  support  of  the  assessment  the  Crown  surveyor 
quoted  the  charging  words  under  Schedule  E  of  the 
£ioome  Tax  Act,  1842,  s.  146,  whereby  all  emoluments 
*'  accruing  by  reason  of  such  offices  '*  are  made  liabV 
to  assessmsDt,  aud  contended  that  the  whole  amount 
credited  was  practically  an  addition  to  the  annual 
income,  performing  the  function  of  a  paymeot  to  a 
superannuation  fund,  and  thus  relieving  the  appeUant 
fnnn  the  necessity  of  making  similar  provbion  out  of 
the  salsdry  aotuaUy  paid  to  him  duriuf^  the  year  in 
question ;  that  the  possibility  of  forfeiture  was  too 
remote  to  affect  the  question,  and  that  the  scheme  did 
Dot  com^y  with  the  conditions  laid  down  for 
deduction  fai  the  way  of  life  insurance  premiums  by 
section  54  of  16  &  17  Vict.  c.  34,  as  amended. 

The  commissioners  were  of  opinion  that  the  sum  of 
£35  was  not  liable  to  tax^tioo,  and  reduced  the 
assessment  accordingly  from  £385  to  £350. 

Sir  E.  Carson,  S.G.  (8.  A.  T.  RowlaU  with  him), 
for  the  appellant! 

DanekwerU,  E.G.  [Ellis  J.  Griffith  with  him),  for 
the  respondent. 

April  19. — CHAirnXLL,  J. — ^This  case  was  argued 
before  me  lesterday,  and  I  think  it  better  for  me  to 
give  judgment  in  it  whilst  the  matter  is  fresh  in  my 
mind,  though  I  cannot  say  that  I  am  altogether 
aati»fied  with  the  decision  that  I  am  about  to  come  to. 
It  seems  to  me  to  depend  upon  this:  There  is  a 
scheme  established  b^  the  governors  of  Dulwich 
GoUege,  and  the  q^uestion  is  whether  the  true  effect  of 
that  Mheme  is  to  mcrease  the  salaries  of  the  assistant 
masters,  imposing  at  the  same  time  an  obligation 
upon  them  to  deal  with  a  portion  of  the  increased 
Sfluaries  in  a  certain  way ;  or  wheUier  the  trueeffect  of 
the  sdieme,  when  you  look  at  the  substance  of  it,  is 
not  really  to  increase  the  salaries,  but  to  give  to  the 
masters  upon  their  ceasing  to  hold  the  position  of 
assistant  masters  gratuities  or  allowances.  I  do  not 
use  the  word  *' gratuities**  in  the  sense  that  there  is 
no  Cunsideration  for  it,  because  the  services  of  the 
masters  during  the  time  that  they  serve,  after  the 
arrargement  is  made,  are  no  doubt  consideration  for 
it,  but  retiring  bonutes,  or  somi^thing  of  that  kind, 
when  they  cease.  If  that  is  the  trae  effect  of  the 
scheme  then  1  do  nut  tbiok  it  becomes  salary  for  the 
purposes  of  taxation,  and,  on  the  whole,  I  sg^ee  wiih 


what  counsel  for  the  respondent  says,  that  you  must 
look  at  the  substance  of  it  and  not  the  words.  But,  at 
the  same  time,  I  do  not  say  that  you  mast  disregard 
the  words,  becaute  the  fact  is,  as  I  thiak  it  is  in  this 
esse,  that  the  objects  of  the  scheme  could  have  been 
carried  out  in  two  different  ways.  It  could  have  been 
done  either  by  increasing  the  salaties  and  saying :  *'  If 
we  increase  your  salaries  you  must  devote  acertain  por- 
tion of  them  to  certain  purposes,''  or  it  could  have 
bein  carried  out  by  giving  them  retiring  bonuses. 
Then,  if  you  are  left  in  doubt  as  to  which  of  those 
two  ways  the  governing  body  have  in  fact  carried  it 
out,  I  do  not  udnk  you  can  do  other  jvise  than  look 
at  the  words  they  use.  Now,  in  this  case  this 
scheme  deals  with  two  different  percentages  of  5 
per  cent,  each;  there  is  another  of  7^  percent, 
which  does  not  apply  to  this  particular  master,  but 
stands  on  precisely  the  same  footing  as  the  first  5 
per  cent,  that  we  have  to  deal  with,  and  we 
may  leave  that  out.  There  are  two  percentages 
of  5  per  cent,  imder  clause  (a)  and  clause 
(c)  in  the  first  section  of  the  scheme.  They  are 
substantially  different  in  my  opinioo.  They  both 
come  under  the  same  words  as  to  the  increase  of 
salary,  and  each  puty  is  entitled  to  draw  an  argu- 
ment, and  each  party  has  drawn  an  argument  from 
the  fact  that  they  are  lumped  together.  Counsel  for 
the  appellant  say  that  (a)  is  quite  clearly  in  their 
favour  and  therefore  that  I  must  come  to  the  con- 
clusion that  the  entirety  is  an  increase  of  salary.  On 
the  other  hand,  counsel  for  the  respDudent  says  that  (c) 
is  quite  clearly  in  his  favour,  audit  is  not  a  sum  which 
the  assisant  masters  ever  get  at  all  except  as  a  matter 
of  discretion  and  bounty,  and  that  therefore  I  mubt 
take  it,  as  (c)  is  heaped  together  witti  (a),  neither 
(a)  nor  (c)  are  increases  of  sa&ry.  That  prevents  me 
from  getting  much  benefit  from  either  argument; 
they  must  be  set  off  against  one  another,  and  one  has 
to  look  at  what  the  reu  sabstaace  of  the  thing  is.  Id 
this  case  I  have  to  deal  with  a  decision  which  cer- 
tainly is  very  much  in  point,  and  that  is  the  decision 
of  BeU  V.  GHhble  and  Hudson  v.  Grihhle,  51  W.  B.  457, 
[1903]  1  K.  B.  517.  That  establishes,  if  authority 
were  wanted  (I  think  for  the  main  proposition 
authority  dearly  existed  before),  that  a  sun  recover- 
able by  way  of  salary  or  wages  is  not  the  less  salary 
or  wages  taxable,  because  for  some  reason  or  other  the 
person  who  receives  it  has  not  got  the  full  right  to 
apply  it  just  as  he  likes.  The  fact  that  income  which 
is  income,  but  which  has  even  by  operation  of  some 
statute  to  be  devoted  compulsorily  to  some  purpose  or 
another,  does  not  prevent  it  being  income.  That  is 
decided,  of  course,  by  one  of  the  various  Mersey  Docks 
cases— namely,  Mersey  Docks  v.  Lucas,  32  W.  B.  31, 
8  App.  Oas.  891.  But  this  case  of  BeU  v.  Gribble  goes 
a  little  further.  There  is  the  case  dealt  with  by 
Mathew,  L.J. :  "  Sappose  in  the  case  of  a  marriage 
settlement  a  man  agrees  to  set  apart  out  of  his  salary 
at  his  office  so  much  every  year  by  way  of  investmeot. 
According  to  Mr.  Asquith's  argument  that  would  not 
be  income,  but  really  it  is  clear  in  each  of  the 
cases  I  have  mentioned  the  payment  is  purely  volun- 
tary, and  is  of  tbe  same  character  as  a  payment 
made  by  a  thrifty  man  who  out  of  his  salary  reserves 
so  much  every  year  for  old  age  or  for  contingencies." 
Now,  the  case  is  quite  dear  where  a  man  has  a  salary 
from  his  office,  which  is  what  the  Lord  Justice  puts, 
and  by  agreement  with  somebody  else,  I  presume  his 
father-in-law,  has  boimd  himself  to  set  apart  a  certain 
portion  of  that  salary  year  by  year,  and  save  it  and 
invest  it  for  the  benefit  of  his  wife  and  chUdren ; 
it  still  is  income,  although  he  has  contracted 
with  somebody  else  to  wpl'^y  it  in  a  partic^Fr 
way.  and  to  save  it;  but  the  dtcision  in  BtU 
V.   Gfibhh  Mid  Hudson  v.  GHbhU  gees  beyond  tbht. 
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became  it  applies  the  i&tne  rule  to  a  oaie  wber^ 
tbe  money  comot  from  tbe  ptTSon  with  whom  tbo 
eontract  ii  made  to  apply  it  in  a  partbular  way,  In 
Bell  V.  Qrihhk  it  woa  a  cata  of  an  Aet  of  Parliament 
of  tbe  city  of  M(U)Db«flter  enabling  them  to  estab- 
Hab  a  provident  fund  for  their  servatits,  but  it  wai 
dealt  with  ai  a  case  of  contract,  and  waa  a  oafto  of 
contract,  of  conrao;  the  statat©  wai  merely  tb« 
intborlty  of  tbe  oorporatton  to  contraot,  and  the 
■ervanta  who  became  servants,  and  who  need  not  bare 
become  aerrantfl,  were  dealt  with  as  contraoting^  with 
the  corporation  'opon  those  termi.  It  is  an  exteneion 
of  the  illubtratioo  MatbeWp  L.J'.,  was  giriog',  became 
there  la  a  substantial  difference  between  a  sum 
placed  out  of  the  disposal  of  the  person  who  is 
beiB^  dealt  wiUi  at  haying  Kot  tbe  enj  >yment 
of  it,  if  it  is  placed  out  of  hts  disposal  by  a  contract 
with  the  person  froiD  whom  he  gets  it*  There  is 
a  dia tine t ion  between  that  end  his  getting  it  from  one 
loorce  and  contractiog  with  anntber  person  to  deal 
with  it  in  a  certain  manner^  I  think  it  is  a  Bubitautial 
ififfereuce,  I  may  iliustrate  it  by  what  I  think  is  a 
pretty  well  known  illustration  re)  at  log  to  a  technical 
subject,  though  not  of  use  beyond  au  illustration, 
and  that  is  tbe  law  in  reference  to  bills  of  sale.  If 
a  borrower  ie  getting  from  a  lender  an  advance  oo  a 
bill  of  sale  it  ii  legitimate  to  treat  th«  entire  sum 
purporting  to  be  advanced  as  now  advanced  notwith- 
standing that  there  are  some  deductions  made  frotn 
that  sum  for  the  purpose  of  paying  suicns  which  the 
borrower  is  by  some  other  existing  icdependent 
obligation  liable  to  pay,  such  as  to  deduct  sums 
payable  for  Tent,  and  so  on.  Those  may  be  properly 
treated,  as  I  understand  the  law,  aa  part  of  the 
adTauce,  and  the  advance  may  be  stated  as  an  advance 
of  tbe  entire  sum,  n  tit  with  standing  a  portion  of  it  ia 
detained  by  the  lender  for  the  purpose  of  paying 
,  the  sum  due  on  an  estiating  obligation  of  tbe  borrower 
for  his  rent  or  for  other  matters.  But  if  a  sum  U 
detained  by  the  lender  from  the  borrower  for  som^ 
agreed^  bonus  or  for  something  that  there  is  no 
obligation  of  the  borrower  to  pay  other  than  the 
obligation  created  by  the  contract  that  is  being  made 
between  the  parties  at  the  time,  then  you  may  not 
state  the  entire  amount  to  be  an  advance  made  at  the 
time.  That  illustrates  what  I  mean— that  there  ii  a 
su\>atantial  difference  between  a  sum  beiog  detained 
by  the  person  who  would  otherwise  pay  i*,  by  reason 
of  a  right  to  detain^  it  that  is  created  as  part  of 
the  same  oon tract  which  he  is  carrying  out,  and  to 
that  extent,  therefore,  it  seems  to  me  that  the 
decision  in  Bell  v*  ffribhh  and  Hudson  v.  Oribble  goet 
beyond  what  the  previous  oase«  and  the  illustration 
of  Mathew,  L.  J,^  has  established.  But  it  is  bindiog, 
and  it  seems  to  me  that  it  creates  a  ditfioulty  in  my 
saying  that  the  governing  body  here  did  not  meao  as 
to  both  of  these  sums  really  to  increase  the  salary, 
and  to  increase  the  salary  with  a  view  of  enabling 
the  aiiistant  masters,  without  losing  money,  to  take 
part  in  this  provident  fund,  and  not  only  enabling 
them  to  do  it,  but  binding  them  to  do 
it.  In  BfU  V.  Grihhic  the  servants  were 
bound  to  make  those  piyments  or  to  allow  those 
dedncliona  as  part  of  the  terms  o!  their  serviop,  j  ast 
ai  here  this  becomes  part  of  the  engagement  of  theae 
asiiitant  masters  fcom  the  time  that  it  came  into 
operation,  and  whether  they  are  previous  masters  or 
newly-appointed  maatera  really  makes  00  difference 
for  the  purpose. 

I  thinki  under  the  drcum stances,  that  I  am 
bound  to  hold  that  this  scheme  really  meant 
what  it  said;  that  it  did  mean  t>  increase  the 
salaries,  and  to  provide  that  as  to  one  portion  of  the 
increase  the  assistant  master  should  have  it  in  any 
— "*     All  the  clau&es  show  that  as  to  the  tnt  6  per 


event. 


cent,  the  masters  were  to  have  it,  or  thdr  reprwenfa- 
tivea  were  to  have  It  if  they  died,  and  they  wtra 
even    to    have    it    if    they    left     by    reaaon     of 
some  misconduct,   and  they   were    to  have    it   not 
year  by  year,  but  when  they  left,  and  with  compound 
interfst.     The  scheme  has   been  criticised  b?  aome- 
bodv  in  refurence  to  the  grammar  of  clause  4,  imd,  I 
tbiok,  ontieized  with  some  grounds;  it  bIbo  ma^  be 
critic  z^d  on  the  ground  that  it  does  not  state  at  what 
rate  of  interest  this  compound  interest  was  to  be,  nor 
does  it  state  for  anybody  who  had  to  assess  th^  com- 
pound interest  what  he  would  want  to  know,  what 
was  done  as  to  rests,  whether  it  was  to  be  aniiit&l  or 
half-yearly,  or  how  the  compound  ioterest  waa  to  be 
calculated i     It  is  not  absolutely  complete  if  it  ia  to  be 
criticized,  but  that  does  not  make  any  differenoe  for 
the  purpose  that  I  have  to  consider*     In  reference  to 
the  fir«t  0  per  cent.,  it  seems  to  me  that  it  muit  have 
been  meant  to  be  that  which  it  is  said  to  be — wiz.^  an 
increase  of  aalary  payable  at  a  future  date,  and  when 
payable,  payabl**  with  compound  interest ;  asd  tbare* 
fore  I  do  not  think  the  case  would  have  been  arguabia 
if  that  provision  stood  alone.    It  does  not  ataod  alomi!. 
The  next  otie,  if  it  a  toed  alone,  would  certainly  be 
very  arguable.     I  am  not  quite  olear  about  it  now, 
but  it  seems  to  me  that,  being  put  as  it  is  witli  the 
other  sum  which  is  clearly  salary,  and  being  iu  expraaa 
and  clear  words,  used,  notbf  ignorant  people^  nipt- 
withstauding  what  I  have  said  as  to  their  graumuar 
and    other    things*    but   by   people  —  namelj,    tkm 
governors     and     masters    of    this    college  —  who 
must    be    considered    to    understand     quite     wtSl 
what    they    say,    stated    distinctly    to    be    salary ; 
and    it    t^eems    to    me    not    by  any  means    neow- 
sary    to  prevent  it  being    salary,   because  there  is 
a  bioding  obligation.     As  to  this  sum  (c),  it  ia  to  be 
left  in  the  hand  a  of  the  governors  of  the  college  upon 
oertatn  specific  terms  ^ich  are  thit  the  masters  are 
not  to  have  it  inevtry  possible  event,  for  they  are  not 
to  have  it  if  they  do  not  serve  for  ten  years  nnlets 
their  non- service  for  as  much  as  ten  years  depends  on 
the  caae  of  ill-health  ;  and  then  in  the  case  of  ill -health 
it  is  discretionary  with  governors  to  give  it,  80  in  that 
case,  if  they  have  served  for  less  than  ten  years,  they 
do  not  get  this  sum  (c]  aa  of  right,  and  also  if  tJiey  are 
removed  for  misconduct  or  having  resigned  to  avoid 
being  removed  for  miiconduct,  they  do  not  receive  that 
sum,  but  that  aum  in  thoae  cases,  if  it  ia  not  given  to 
them,  goes  ict  >  a  general  fund  which  the  governors  sre 
to  distribnte  to  exceptional  and  special  case^  requiriog 
and  deserving  assistance.     Therefore  each  man  when 
he  pays  down,  ii  you  may  call  it  paying  do  wo.  or 
wheo  he  has  deducted   from  what  other  wiie  would 
be  his  salary  the  sum    (e),  wheu  he  is  paying  over  or 
aubmitting  to  the  deduction  of  that  sum,  he  is  paying 
it  iu  the  naiure  of  a  premium  in  reapeot  of  advantage 
which   he  U  probably  to  get  advantages  semred  U 
him  for  certain  in   certain  eveut«,  which  he  may  not 
get  in  certain  other  eventi,  but  he  is  also  purchasing 
the  right  to  have  or  to  a^k  for  and  pc^ihly  to  Ml 
It   if  he  happena  to  be  specially  nof  jrtunate,   iad 
therefore  in   that  sense,    '*spccitlly  dfairving**   an 
additional  allowance   out    of  the  sums   which  other 
gentlemen     have    contributed.         Gentlemen     who 
have  served  for  five  years   and  there  f3re  come  into 
thia  charge,  but  have  not  served  fjr  ten,  and  haie 
gone  out  perhaps  to  some  better  appointment  ^m- 
where,  will  have  paid  certain  tuma   which  they  will 
not  get  back,  and  those  go  to  increase  the  fund,  and 
each  persoD  who  subBcribes  to  tbe  fund  has  a  ofaauoe 
of  getting  a  portion  of  thoie  funds.    The  resnlt  ia  It 
ii  like  a  premium  paid  di^wn   for  an  insurance  io 
certain  events,  a  sum  paid  for  advantages  which  you 
may  or  may  not  get,  or  get  to  a  greater  or  m  t««ft 
extent.    It  ia  exactly  like  the  case  of  a  penon  bdi^ 
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obliged  to  iniore  his  life ;  that  would  not  prevent 
the  fom  being  selery.  In  one  sense  it  is  a  hard  case 
on  these  assistant  masters.  It  is  a  ground  of  oom* 
plaint  (it  is  not  for  me  to  say  if  it  is  legitimate  or  not) 
against  the  inoome  tsx  that  it  charges  in  the  same 
way  faioome  arising  from  a  man's  own  work  and 
exwtions,  out  of  which  there  it  a  moral  obligation  at 
any  rate  to  pnt  something  by  for  liis  family  and  those 
dependent  npoQ  him,  and  for  liis  old  age  and  chance 
of  lUness.  It  treats  that,  for  the  purpose  of  taxa- 
tion, on  exactly  the  same  footing  as  inoome  arising 
from  capital,  which  capital  remains  intact  and  ii  there 
lor  the  man  in  his  old  age  or  his  children.  It  is  an 
objection  to  be  made  to  the  tax ;  bat  there  is  the  tax 
— ^it  exists— and  considerations  of  that  sort,  it  seems 
to  me,  cannot  be  taken  into  account  in  considering 
whether  a  partioolar  case  comes  within  the  ptinck>les 
ci  Ihe  taxation.  Of  coarse  the  Legislatare  iias  done 
iomfltbing  for  persons  in  that  position— it  is  vwy  little 
— ^bnt  something  in  the  way  of  the  provision  that 
exists  as  to  deducting  the  premiums  on  life  assur- 
ances. That  is  done  to  meet  uie  grievance.  This  case, 
thouffh  it  may  possibly  come  within  the  mischief 
whi£  that  partiomar  provision  is  meant  to  meet,  does 
not  come,  as  it  seems  to  me,  within  any  of  the  statu- 
tory relief  that  has  been  given.  Of  course  it  is  not  a 
life  assurance  within  the  meaning  of  that  provision,  nor 
can  it  possibly  be  said,  and  it  is  not  argued  by  counsel 
for  the  respondent  in  an  argument  which  has  assisted 
me  very  much,  that  it  comes  within  the  express  words 
■et  out  in  this  case  about  certain  deductions  allowed 
by  Act  of  Parliament,  which  was  one  of  the  things 
considered  in  BeU  v.  Cfrihble.  But  this  case  could  not 
be  said  to  come  within  that,  and  does  not.  The 
result  seems  to  me  to  be  that  I  must  take  this  sum  as 
s  sum  which  really  has  been  added  to  the  salary  and 
is  taxi^e,  and  it  is  not  the  less  added  to  the  salary 
because  there  has  been  a  biiding  obligation  created 
between  the  assistant  masters  and  the  governors  of 
the  schools  that  they  should  apply  it  in  a  particular 
way. 

Judgment  for  the  Grown. 

Solicitor  for  appellant,  Solieiior  of  Inland  Revenue. 

Solicitors  for  respondeat,  Dtvlcu  Jt  Atdee. 


Feb.  13. 


<Souvt  Of  Appeal. 

From  K«  B.  Div.  ) 

(OoUins,  M.B.,  and  Oozens-  > 

Hardy,  LJ.)  ) 

Harbottlb  v.  Bobbrts. 
Pbbl,  Claimant,  (a.) 

Practice-' Interpleader^  Summary  decieion— Value  of 

euhject-maiter  in  dispute  over  £60^  Jurisdiction'- 

Bight  of  appeod-^Ord.  57,  rr.  8, 11. 

The  jurisdiction  of  a  master  on  the  hearing  of  an 
interpleader  summons  to  order  that  the  dispute  between  the 
daimants  shall  he  decided  in  a  summary  manner  under 
ord.  67,  r.  By  is  not  limited  to  cases  in  which  the  value  of 
the  eu^ect-maUtr  in  dispute  does  not  exceed  £50- 

No  appeal  {tea,  even  with  leave^  to  the  Court  of  Appeal, 
in  such  a  case. 

Appeal  from  an  order  made  by  Bray,  J.,  at 
chambers. 

The  plsintiff,  having  obtained  judgment  in  the 

(a.)  Beported  by  P.  O.  BtJoKBR,  Bsq.,  Barrister- 
at-Law. 


action,  proceeded  by  writ  of  ft.  fa.  to  levy  execution 
on  the  defendant's  goods.  A  didm  to  the  goods  was 
thereupon  made  by  the  holder  of  a  bill  of  sale,  and 
the  sheriff  took  out  an  interpleader  summons.  The 
value  of  the  goods  in  dispute  was  more  than  £50.  On 
the  hesricg  of  the  summons,  the  master  decided  to 
dispose  of  the  matter  in  a  summary  manner  under 
ord.  57,  r.  8,  and  adjourned  the  summons  for  the 
production  of  evidence. 

From  this  decision  the  f  xecution  creditor  appealed 
to  the  judffe  at  chambers.  Bray,  J.,  affirmed  the 
deoition  of  me  master,  and  ordered  that  the  matter  in 
diipute  should  be  summarily  decided  by  the  master, 
but  he  gave  leave  to  appeal  from  his  order  to  the 
Court  of  AppeaL 

The  execution  creditor  accordingly  appealed. 

Bowlatt,  for  the  claimant,  took  the  preliminary 
objection  that  no  appeal  lay.  It  was  held  in  Bryant 
V.  Beading,  34  W.  B.  496,  17  Q.  B.  D.  128,  that  a 
decision  of  a  master  on  an  interpleader  summons  to 
dispose  of  the  daimt  in  a  summary  manner  was  in 
itself  a  summary  decision  under  ord.  57,  r.  8,  and 
wai  therefore,  by  virtue  of  Waterhouse  v.  Oilbertf  15 
Q.  B.  D.,  569,  33  W.  B.  Dig.  158,  not  appealable  to 
the  Court  of  Appeal. 

Edward  Clayton,  for  the  execution  creditor.— The 
value  of  the  goods  in  dispute  bemg  over  £50,  the 
master  had  no  power  to  order  that  the  matter  should  be 
decided  in  a  summary  manner.  A  rule  of  practice  has 
always  prevailed  restricting  the  exercise  of  the  sam- 
mary  jurisdiction  under  ord.  57,  r.  8,  ia  the  absenoe 
of  consent,  to  cases  where  the  amount  in  dispute 
does  not  exceed  £50:  see  Annual  Practice,  1905, 
vol.  1,  p.  833.  The  existence  of  this  rule  was 
recognized  in  Van  Laun  da  Co,  v.  Baring  Brothers  ifk 
Co.  {Limited),  52  W.  B.  59.  [1903]  2  K.  B.  277. 

Collins,  M.B. — ^In  my  opinion  the  preliminary 
objection  is  a  sood  one.  The  caae  of  Bryant  v. 
Beading  shows  that  a  decision  to  dispoie  of  a  daim 
in  a  summary  manner  is,  so  ftr  as  regards  the  right 
to  appeal,  the  same  thing  as  a  summary  decision  it- 
self. But  it  ii  said  that,  as  the  value  of  the  subject- 
matter  here  was  more  tiian  £50,  a  rule  of  practice 
governs  tiie  case,  and  by  that  rule  the  judge  had  no 
jurisdiction  to  order  the  matter  to  ne  decided 
summvrily.  To  my  mind  it  is  dear  that  such  a  rule 
of  practice,  if  it  exists,  has  never  been  anything  more 
thui  a  mere  rule  of  practice.  It  does  not  fetter  in 
any  way  the  provisions  of  the  statutory  rules ;  and, 
Although  in  this  case  the  value  of  the  subject-matter 
in  dispute  is  more  tiian  £50,  it  is  clear  that  the  rule 
(ord.  57,  r.  8)  does  not  exclude  the  jurisdiction  of 
the  master  to  deal  with  the  case  in  a  summary 
manner.  Nothing  that  I  said  in  Van  Laun  da  Co.  v. 
Baring  Brothers  A  Co,  is  contrary  to  this ;  in  fact  that 
case  is  confirmatory  of  what  I  am  now  saying.  ^  A 
mere  rule  of  practice  cannot  restrain  the  application 
of  substantive  provisions  of  statutory  rules.  The 
authority  of  Bryant  v.  Beading  is  therefore  in  point, 
and  shows  that  no  appeal  lies  to  this  court.  The 
fact  that  the  learued  judge  has  given  leave  to  appeal 
cannot  make  any  diffeience.  The  preliminary  objec- 
tion, therefore,  succeeds,  and  the  appeal  must  be 
dismiesed. 

Cozsns-Hardt,  L.J.,  cDucurred. 

Objection  upheld. 

Solidtors  for  the  daimaut,  Freshfields. 

SoUdtors  for  the  execution  creditor,  Cohen  &  Colien, 
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Covnt  Of  Apfsal, 


AtiiWABd  tf,  Mattbswb. 


OOITBT  OF  ApFKIX. 


Appeal.  \ 

(Oollin«,   M,B.,  fted  Matliew  mad  I  Jan.  IS, 

AvtwAfiD  t',  Matthews*  (a,) 

MmUr  and  servant^Bmploytfa^  HahiUi^^ Accident — 
Compenaaiion — '* Building^^— Steam  crana  platform — 
Workmen' 9  OompenBatiiin  Act,  18&7  (60  i{-  61  Fid.  c. 
37),  *.  7,  suh-Hctum  I. 

The  appUcanfa  employer  entered  into  a  contract  to  erect 
n  stfam  crane  platform  for  the  purpate  of  carrying  a 
crane  wherewith  to  raise  bnildhg  maUriahfor  the  con~ 
siruction  of  a  perman^t  building  hy  another  amtractfiT. 
The  platform  was  coHitruded  of  timber  sttpported  by 
three  long  wooden  Ugf^  each  leg  consiiting  of  four  uprighti 
connected  together  hy  croas'-pieces  of  wood.  Each  leg  wa^ 
let  into  the  ground,  and  where  lo  ki  in  it  taca  aurroundai 
hy  looie  bricks  to  ke^  it  frm.  In  order  to  comtmct  the 
ptutform  ptanks  were  placed  reiting  on  the  crou~pieceBy 
and  ladders  were  placeii  on  the  pianJ^  to  enahU  the  work' 
men  to  go  up  and  down.  The  ladder i  and  piank$  were 
Hie  $eaffolding  hy  meant  of  which  the  crane  platform  wat 
being  erededt  and  when  it  ufas  completed  they  wottld  be 
removeti*  While  the  applicant  was  morking  at  the  erection 
of  the  crane  platform  he  fell  and  was  injured*  At  the 
time  of  the  accident  the  ttmcture  was  siixiy-iwo  fed  high^ 
hut  thepi^manent  building  was  leu  than  thirty  feet  high. 
In  proceedings  to  assess  conijjensation  under  the  Worli*~ 
men^s  Compeji^ation  Act,  1897,  the  county  t'ourt  Judge 
foUTid  thai  the  crane  platform  was  a  *'  building*^  within 
Biction  7,  suh-«edion  1,  of  the  Act,  and  thai  it  was  Mng 
conatritcied  hy  means  of  a  scaffolding ^  and  he  made  an 
award  of  cftrnpensation, 

fftldt  that  J  though  the  structure  %ms  a  temporary 
wooden  struduref  the  county  court  jadtje  was  entitled  to 
find  that  it  wob  a  **  building  "  within  the  Act 

Appeal  from  an  award  of  Jndge  Emden,  at  the 
Lambeth  County  Court,  under  the  Workmen's  Com* 
peniatbn  Aot,  1307. 

The  applicaiit  for  oompeniation  waa  a  labourer 
employed  by  Matthew*  lo  the  eons t ruction  of  a  steam 
crane  platform.  Matthew  a  wat  a  crane  erector,  and 
had  entered  into  a  contract  to  erect  a  steam  crane 
plattorm  to  ba  used  for  the  purpoie  of  hoisting  up 
materials  in  connection  with  building  operations  at  a 
achool.  When  Matthews  bad  completed  the  erection 
of  a  crane  platform  he  aod  his  men  would  leave^  and 
they  would  have  no  more  to  do  with  tbe  work  of 
building.  The  crane  platform  in  the  present  casa 
was  oonstructel  of  timber  supported  by  three  long 
wooden  legs,  each  leg  coniitting  of  four  uprights 
oonnectfd  together  by  crois-piecci  of  wood  so  aa  to 
form  a  hollow  square  4 J  feet  each  way*  Each  leg 
was  let  ix^to  the  ground,  and  where  so  let  in  it  waa 
sm^rouuded  by  loose  bricks  to  keep  it  firm.  In  crder 
to  CQC  struct  the  platform  planks  were  placed  resting 
on  the  crcsi- pieces  a  fid  ladders  were  placed  on  the 
planks  to  enable  the  workmen  to  go  up  and  down. 
The  ladders  and  planks  were  the  sceSoldiog  by  means 
of  which  the  platform  was  being  erected,  and  they 
would  be  removed  when  the  platform  waa  completed. 
The  crane  platform  would  be  removed  when  the 
permanent  buildiog  was  fiulihed.  The  applicant  was 
working  on  one  of  the  legs,  and  as  he  was  desc  en  ding  a 
ladder  ioside  the  leg,  the  plank  on  which  the  ladder 
was  reBtiug  broke »  and  he  fell  and  was  injured.  At 
the  time  of  the  aooident  the  crane  structure  was  sixty* 
two  feet  in  height,  but  the  permanent  build icg  was 
not  thirty  feet  high,  only  the  foundations  having  been 
laid*  In  proceedings  to  assess  oompensalion  under 
the  Workmen^i  Compensalion  Act,  1897^  the  county 

(«,)  Reported  by  W.  F.   Baeby,  Esq,,  Barrister- 
at-lAW. 
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court  judge  found  that  the  steam  crane  platform 
»  "buildiDg"  within  seotion  7,  sub -section  1,  of 
Act,  exceeding  thirty  feet  in  height,  and  that  it 
being  coustructed  by  means  of  a  scaffoldiugr  axid  that 
Matthews  was  the  undertaker  in  respect  thereof.     He 
accordingly  made  an  award  m  favour  of  the  appHcKUt 
of  15s.  a  week  during  incapacity. 
Matthews  appealed. 

Minton~Senhons€y  for  the  employer* — A  tempormry 
wooden  structure  such  as  thia  crane  platform  oaniici^ 
be  a  ''building*'  within  the  meaniog  of  aectioii  7, 
flab-section  1 ,  of  the  Workmen^s  Gompentaticm  Act, 
1897*  Build  iiig  there  means  a  permanent  builditig. 
This  structure  was  only  put  up  for  the  purpoaa  of 
erecting  a  permanent  building.  The  county  court 
judge  was  therefore  wroog. 

He  referred  to  McNickoloi  r>  DawKm,  4i  W.  R. 
500,  [1899]  I  Q.  B,  773;  McCahe  v,  JopUng,  52  W.  B. 
358,  [1904]  1  K.  B,  222, 

John  O^Conntyrt  for  the  applioant — The  ixniiitj 
court  judge  was  entitled  to  find  that  this  cr«o« 
platform  was  a  '*  building  ^*  within  section  7  of  tbe  Act. 
It  was  a  separate  building  sixty-two  feet  higb,  «nd  it 
was  being  erected  by  means  of  a  separate  sca^^ldiiig. 
It  is  a  question  of  fact  whethf-r  a  particulur  s tmcture 
is  a  **  building'^  within  tbi  Act.  The  dectaion  wva 
therefore  right. 

Minton-Senhouie  replied. 

CoLLXZ^S,  M,B* — The  ground  of  thiB  appeal  i«  tlimt 
the  county  court  judge  has  wrougly  found  as  a  fftot; 
that  a  certain  wooden  structure,  which   w«s  itMit 
being  constructed  by  means  of  a  scaffoldiiig,  wac  m 
''building''  within  section  7,  8ub<  section  1,   ol  tte 
Workmen*s  Gompeusatiou  Act,  1897.     The  object  of 
the  structure  when  completed  was  to  Icrm  the  plat- 
form on  which  a  steam  crane  should  be  placed,  the 
steam  crane  to  be  used  in  connection  with  the  erection 
of  a  permanent  building*    The  evidence  showed  that 
the  temporary  scaffolding  by  meant  of  which  the 
structure  was  being  constructed  would  be  removed 
when  the  structure   was  completed.      The  Euding  of 
the  judge  on  a  question  of  fact  is  concluiive,  imTwi 
we  can  say  as  a  matter  of  law  that  a  wooden  atmotaiv 
sixty-two  feet  in  height  such  as  tbe  present  one  ^yocDot 
be  a  *'  building^'  withm  the  Act    At  first  it  required 
some  reflection  before  I  could  accept  the  propovitfiosi 
that  a  temporary  wooden  platform  snoh  as  the  praemt 
one,  to  be  ereot^  as  a  pi  *t  for  in  for  a  crane  which  «M 
to  be  used  for  raising  materia  la  for  the  erection  of  a 
permanent  build icg,  was  itself   a  ^*  building/'      Bui 
we  are  dealiug  with  ao  Act  ia  which  we  oanuot  find 
any  principles  upon  which  its  provisions  are  to  be  in- 
terpreted, and  we  have  to  ascertain  the  interpretation 
of  tbe  Act  as  best  we  can  from  the  languaj^e  used 
and  from  the  objects  aimed  at  m  the  Act.     The  Act 
deals  {inter  alia)  with  accidents  to   workmen  w^en 
thef  are   employed  on  or  in   or  about  a  build  ng 
which  exceeds  thirty  feet  in  height,  and  wbich   b 
being  com  true  ted  by  means  of  a  scaffoldin?.     The 
elements  of  an  accident  which  exist  in  such  a  casa  am 
tbe  dropping  of  tools  or  ottier  articles  upon  the  he%d 
of  a  workman  below,  or  a  workman  falling  oE  tha 
Boaffolding.     Those  elements  exist  quite  aa  mnoti  fn 
tbe  caie  of  a  wooden  structure  like  the  preieot  000  ii 
in  the  case  of  a  permanent  brick  structure  of  tht  w^ma 
height.     80  far  as  any  incident  can  be  ConteinpUted 
as  hkely  to  arise  from  the  uEe  of  a  scaffbldli]^,  ihftt 
incident  can  be  contemplated  as  likely  to  arise  in  the 
present  case*     It  is  a  question  of  fact  whether  the 
structure  is  a  '-  building,''  and  we  are  not  in  a  poiltiDB 
to  say  that  the  county  court  judge  was  bound  to  hold 
as  a  matter  of  law  that  this  structure  could  not  bi  a 
"  building  **  within  the  meaning  of  tbe  Act  Kumaroui 
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OMes  of  woodan  Biniotiires  whioh  are  buOdings  might 
1)0  put.  For  instanoe,  in  Norway  ohorohes  are  fre- 
quently built  of  wood.  How  oan  we  say  as  a  matter  of 
law  that  a  temporary  wooden  structure  erected  for  the 
purpose  of  carrying  a  crane  is  not  a  <* building"? 
Suppose  that  a  structure  was  built  of  brick  or  stone 
for  the  purpose  of  carrying  a  crane,  it  could  not  be 
said  that  such  a  structure  was  not  a  "building" 
within  the  Act.  The  only  difference  between  the  two 
structures  is  that  one  is  constructed  of  wood  and  the 
other  of  brick  or  stone.  In  my  opinion  it  cannot  be 
said  as  a  matter  of  law  that  because  the  structure  is 
made  of  wood  it  is  not  a  buflding.  The  structure 
here  was  canable  of  beiDg  a  *<  building/'  and  the 
sj^Mal  accordingly  fails. 

Mathxw,  L.J. — ^I  am  of  the  same  opinion.  The 
argument  on  behalf  of  the  appelant  points  to  this, 
thiit  a  structure,  to  come  withm  the  word  "  build- 
ing "  in  the  Act,  must  be  made  of  brick  or  stone. 
The  Act  does  not,  in  my  opinion,  contemplate  any 
such  limitation  upon  the  meaning  of  the  word.  The 
structure  here  was  buflt  up  rery  carefully  in  order  to 
oarry  a  steam  crane  to  be  used  in  the  erection  of  the 
permanent  buildins;.  It  is  said  that  such  a  structure 
ceases  to  be  a'*building"  if  made  of  wood.  It 
seems  to  me  to  be  the  same  whether  it  is  constructed 
ol  wood  or  of  brick  or  stone,  and  that  the  structure 
may  be  a  "building"  within  the  Act  though  it  is 
only  a  temporary  wooden  structure. 

qoznrs-HABDT,  L.J.— I  agree. 

Appeal  di$mi$sed. 

Solicitors  for  the  applicant,  S.  A.  Clench  ds  Co. 

Solicitor  for  the  empbyers,  H.  B.  BeweU. 


From  Ohao.  Div.  ) 

(Yaughan  Williams,  Bomer,  and  [         Nov.  28,  29. 
Gozem-Hardy,  L.JJ.)  ) 

In  re  Whitino'8  Ssttlehxnt. 
Whttino  v.  Db  BuTZBir.  (a.) 

SeUlement — Condition  —  Marriage  with  consent — No 
limUaUon  as  to  time^Gi/t  over-^For/eiture— Validity 
of  condition. 

A  condition  imposing  a  partial  restraint  on  marriage^ 
by  requiring  the  marriage  to  be  with  consent,  vnth  a  gift 
over  in  the  event  of  marriage  without  the  required  consent, 
is  valid  and  enforceable,  notwithstanding  that  it  is  not 
limited  cts  to  time  but  ojoerates  during  the  whole  life  of  the 
beneficiary,  provided  that  any  of  the  persons  whose  con- 
sent  is  required  survives. 

Daahwood  v.  Lord  Bulkeley,  10  Ves.  230,  and  Uoyd 
V,  Branton,  3  Mer,  lOS,  followed, 

^lis  was  an  appeal  from  a  decision  of  Warrington, 
J.  • 

By  a  Yoluntary  settlement  dated  the  22ud  of 
January.  1886,  Henry  Whiting  declared  that  securities 
of  the  value  of  about  £30,000  should  be  held  by  the 
tmstees  thereof  upon  trust  to  pay  the  income  thereof 
to  himself  for  his  life  and  then  upon  trust  (subset  to 
the  proviso  as  to  marriage  theremafter  contained)  to 
pay  the  income  to  his  da^hter,  Juliette  Whiting  for 
ner  life  after  she  should  have  attained  the  age  of 
twenty-six  years,  or  been  married  under  thatM^e  with 
todi  consent  as  thereinafter  was  required,  for  her 
sole  and  separate  use  without  power  of  anticipation, 
and  after  her  death  to  hold  the  funds  in  trust  for  her 
iaeiie»  if  any,  as  she  should  appoint,  and  in  default  of 

(a.)  Beported  by  J.  I.  SnBLDro,  Bsq.,  Barrister- 
at-Law* 


appointment  for  her  children.  If  she  had  no  children 
£6,000  was  to  be  paid  out  of  the  trust  funds  to  the 
magistrates  or  magistrate  for  the  time  being  of  the 
police-court  at  Bow-street,  to  be  invested  by  them, 
with  power  to  them  to  distribnte  the  income  in  the 
same  manner  as  that  of  the  Police  Belief  Fund,  which 
had  been  established  by  the  settlor,  was  distributed. 
The  residue  of  the  trust  fund  was  to  be  held  in  trust 
for  the  testator's  sons,  H.  P.  Whiting  and  M.  N. 
Whiting  in  equal  shares.  Clause  9  provided  that  if 
Juliette  Whiting  should  marry  under  the  age  of 
twenty-six  years  without  the  consent  of  the  settlor 
durinij^  his  life  and  after  his  death  of  his  wife  during 
her  widowhood,  and  after  her  second  marria^  or 
death  without  the  consent  of  the  trustees,  or  if  his 
daughter  should  either  before  or  after  the  age  of 
twenty-six  marry  a  person  other  than  a  person  bom 
of  English,  Welsh,  or  Scotch,  or  of  Ghreek  parents, 
then  or  in  either  of  these  events  the  trusts  oedared 
of  the  trust  fund  and  the  income  thereof  after  the 
death  of  the  settior  should,  subject  as  next  therein- 
after mentioned,  cease  and  determine  as  from  the  date 
of  such  marriagi*.  (01«use  10.)  "And  then,  subject 
to  the  life  interest  of  the  laid  Henry  Whiting  in  the 
said  trust  fund,  and  to  any  interest  therein  or  in  the 
iocome  thereof  that  may  then  by  virtue  of  these 
presents  have  been  acquired  by  any  previoos  issue  of 
the  said  Joliette  Whiting,  the  trustees  shall  stand 
possessed  of  the  sum  of  £6,000  sterling  to  be  raised 
out  of  such  portion  of  the  trust  fund  as  shall  consist 
of  pure  personal  estate  in  trust  to  pay  the  same  to  the 
said  magistrates  or  magistrate*'  upon  the  trust 
mentioned  above.  And  (by  clause  11)  the  residue 
was  to  go  to  the  settior's  said  two  sons  in  equal 
shares. 

Bv  clause  12  the  daughter  was,  until  she  should 
attam  twenty-six  or  shomd  marry  with  such  consent 
such  a  person  as  before  mentioned,  to  receive  out  of  the 
income  after  the  death  of  the  settior  £100  a  year  for 
pocket-money. 

The  deed  contained  a  proviso  that  it  should  be  law- 
ful for  the  settlor  at  any  time  or  times  bv  deed  or 
will  wholly  or  partially  to  revoke  or  to  alter  or  to 
vary  the  settlement. 

By  a  deed-poll  dated  the  29th  of  March,  1887,  the 
settior  made  some  alterations  in  the  settiement,  the 
only  one  which  it  is  material  to  mention  being  the 
strikiog  out  of  the  words  "or  of  Gbeek"  from 
clauses  9  and  12.  In  other  respects  the  settlor  ooi> 
firmed  the  settiement,  A  similar  power  of  revocation 
and  alteration  was  reserved,  applying  to  both  the 
deed-poll  and  the  original  settlement. 

By  another  deed-poll  dated  the  22nd  of  lfiay> 
1891,  the  settlor  altered  the  original  settlement  by 
revokiog  dause  9  and  substituting  the  following 
clause  for  it :  '* That  if  the  said  Juliette  WhitingshaU 
marry  without  the  consent  in  writing  of  the  said  fienry 
Wliitiog  during  his  life,  or  shall  after  his  death  and 
during  the  lives    of   Juliette    Antoinette   Whitinsr 

giie  wife  of  the  said  Henry  Whiting)  and  the  said 
enry  Paul  Whiting  and  Matthew  Noel  Whitins, 
marry  without  the  united  consent  of  all  three  whue 
living,  or  without  the  joint  consent  of  the  two 
survivors,  or  without  the  consent  of  the  last  survivor 
of  them,  marry  without  their  or  her  or  his  consent 
in  writing  [ate],  then  and  in  either  of  these  cases  the 
trusts  of  the  principal  indenture  declared  of  the  trust 
fund  and  the  income  thereof  after  the  death  of  the 
said  Henry  Whitinsr  shall,  subject  as  next  hereinafter 
(meaning  thereby  dause  10  of  the  prindpal  indenture) 
mentioned,  cease  and  determine  as  from  the  date  of 
sudi  marriage.*'  By  this  deed-poll  the  following 
declaration  was  hitroduced  into  the  original  settle- 
ment: "That  the  consents  or  content  by  the 
prindpal  indenture   as    varied   by  these  presents 
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required  to  tiie  marrkge  of  tbe  sftid  Jnlietle  Whiting 
ehaU  Apply  to  every  marriage  CLjntraoted  by  her 
during  the  life  oE  the  said  Henry  Whiting,  and  after 
hw  death  cluriug  the  lirefl  oi  the  eaii  Juliette 
Antoinette  Whitmg,  HeDry  Pnul  Wniting^  and 
Matthew  Noel  Whiting,  and  the  Uvea  of  the  suirivori 
aud  the  life  of  the  aurviTor  ol  them.  And,  ia  so  far 
the  principal  iu  den  tare  and  the  said  deed-poll  are  not 
revoked,  altered,  or  Tatied  by  theae  presents,  the  said 
Henry  Whiting  doth  hereby  ooufirni  the  came*" 

By  this  deed-poll  power  to  revoke  or  vary  waa  again 
reierved. 

By  a  deed-pjU  dated  the  29th  of  December^  1S93, 
the  truat  of  the  residue  for  the  aettlor^s  two  mnt  was 
revoked,  and  there  was  subatitixt^d  for  it  a  gift  of  the 
residue  to  the  magistrates  at  Bow-street  upon  the 
sime  truats  aa  had  been  declared  of  the  £djOOO  given 
to  them  by  the  settlement. 

In  August,  1S93,  the  settlor  made  a  will  by  which 
he  made  no  provision  for  his  daughter,  but  he  con- 
firmed the  seitlfment  of  18Si5  as  varied  by  tbe  deeds- 
poll  and  subjeGt  to  hia  power  of  thereafter  revoking 
the  i»ame.  He  died  on  the  8th  of  December,  1894, 
without  again  haviog  exercised  his  power  of  retook* 

tlQU, 

On  the  18  th  of  September,  1S97,  Matthew  Noel 
WMtiog  died. 

In  Marchp  1902.  the  danghtetj  who  was  then  mc^re 
than  twenty- six  yeara  ol  age,  became  engaged  to  be 
married  to  General  Sir  Alfred  Tomer,  K.O.B.  Her 
mother  approved  of  and  consented  to  the  marriage ^ 
but  the  brother,  Henry  Paul  Whiting,  lefnaed  to  give 
his  consent* 

The  mother  died  on  the  16  th  of  Juue,  1902,  and  on 
the  23rd  of  August.  1902,  the  daughter,  being  then  of 
the  age  of  thirty -four,  was  mairied  to  Sir  A.  Turner 
without  the  ecnaent  of  her  brother,  Henry  Paul 
Whiting, 

The  trnstees  of  the  settlement  and  deeds -poll  took 
out  a  summons  to  detirrmine  the  question  whether  the 
condition  as  to  the  daughter'a  mariiage  was  valid, 
and  whether  by  her  msrriegd  without  her  brothtr's 
coDaent  her  interest  and  that  of  any  issue  which  she 
might  have,  had  been  forfeited,  and  whether  the  trust 
fundi  ought  to  be  tranaf erred  to  the  magistrates  of 
the  Bow-fltreet  police-conrt* 

WarriJDgton,  J-,  held  that  t^e  condition  was  valid, 
and  that,  Lady  Turner  having  married  without  htr 
brother's  consent,  the  gift  over  took  eSiQt* 

Lady  Tutner  appealed « 

Sir  E.  Clarke j  K.C*i  and  Manbr/t  for  the  appellant, 
—li  this  condition  h  a  condition  imposing  a  restraint 
upon  marriage  at  any  time  during  the  daughter's  life, 
we  submit  that  it  ia  an  unreasonable  condition.  It  ia 
the  policy  of  the  law  to  discourage  reatrainta  on 
marriage,  Warrington,  J.,  held  that  he  was  bound 
by  Ltotfd  V.  BrantQH,  3  Mer,  109,  But  this  point  was 
not  really  diacossed  in  that  case.  Lloyd  v,  Brantoii 
really  di^cided  tbat,  having  regard  to  Baihwood  v« 
Lord  Bulkdey,  10  Yes.  230,  it  wai  too  late  to  diienss 
the  que«tion,  and  in  Dash  wood  v,  lord  Bulkektf  Lord 
Eldon  doea  not  specifically  deal  with  this  queation  at 
wXh  We  alio  submit  that,  if  the  condition  ia  valid,  on 
the  oonstniction  of  theae  document  a  it  is  imposed 
only  in  the  case  of  the  daughter's  marriage  under 
twenty- 1 ix«  She  did  not  marry  till  after  Qiat  age, 
and  ao  no  forfeiture  has  taken  place.  Further^  ther« 
is  no  effectnal  gif[p  over  here,  the  fund  not  being 
requireti  for  the  purpose  mentioned  by  the  settlor, 

Tbey  cited  Scott  y.  Tyl^r,  2  Dick,  712,  W*  &T.  (7th 
edO  vol,  l,p.  636:  AUiv  V,  Juckiott,  24  W,  E*  306, 
1  Ch,  D,  399;  Biackimh  v,  Bt^ummd,  3  Tea,  89 ; 
Qartdt  V.  Pfitty,  2  Vera.  293 ;  BiruXimk  v.  iirymtA,  2 
Vara*  357 ;  Undtrwood  v.  Mqttu,  2  Aik,  184 ;  M&rkjf 


v.  J?icAur(f*£m,  2  Hare  570;  Ckautieey  v,  Graydon,  t 
Atk,  616;  Crommdin  v.  CrommeUn,  3  Vea,  227  J 
Marptei  r.  Bainhriige,  I  Madd^  590;  BcUairt  », 
Belhiin,  22  W.  R,  912,  18  Eq,  510;  Kriapp  r.  Nnym, 
An^b,  602;  Besbotly  v,  Boyvilh,  2  P.  Wma,  HI; 
Duggan  v.  EtUyt  10  Ir.  Eq.  Hep,  473* 

MtdfigaHf  KM*,  and  Vktighan  HawkinMf  for  the 
trustees  of  the  settlement,  repreaenting  pombU 
nnborn  issue  of  Lady  Tamer, — Lloyd  v.  Branim  SMOis 
to  be  the  first  case  in  which  it  was  held  that  the  for- 
feiture of  a  mother's  interest  invol?ed  the  forfeiture  of 
the  children's  intereat  in  remainder.  It  doeM  not 
appear  whether  the  children  were  represented  In  that 
cai>e,  and  the  judgment  only  deals  with  the  mothet's 
rights.  This  is  a  dauie  in  reatraint  of  m&rriagflt  nod 
a  I  aach  will  be  discouraged :  O&oktir*  Turner,  15  M, 
&  W.  727. 

Botsdm,  K.  On  t  ftud  MarBhamj  for  the  magistratei. 
— The  restraint  on  marriage  is  only  partial  ant],  ther« 
Wing  a  gift  over,  the  condition  ia  valid :  Tbeobild  on 
Wills  (oth  ed.),  p.  544.  Lloyd  v,  Brtinton  i^tctJy 
applies  to  the  x^^ii^s^i^t  case.  That  dedaiou  wat 
founded  on  earlier  decisions,  and  it  haa  stood  ao  long 
that  it  will  not  now  be  overruled. 

They  oited  Daley  v,  Beabouvtru,  3  Mer.  lOS  ;  Ad^m 
V.  Anion,  2  Vern.  462;  Ckauer  V.  Spurling,  2  P. 
Wma.  526. 

B  J*  Parktfi  for  the  Attomsy-GBDera). 

Sir  E.  Clarke,  iT.CV,  in  reply,  cited  Em^nkh  ?. 
Martin,  3  Atk.  330. 

Yauoha^   WillUHB,  L  J,— This  branch   of    the 

law  is  one  with  which  it  is  not  very  satia factory  to 
deal,  and  I  cannot  say  that  I  think  the  niode  ia 
which  it  haa  been  dealt  with  li  very  easy  to  weld  into 
one  consistent  whole.  We  are  told  that  the  law^  on 
tbii  point  haa  been  partially  imported  into  ouf 
system  of  law  from  the  Homan  law,  and  that  this  wai 
done  throQgh  the  eocleaiaatical  courts.  And  then  we 
are  told  that  the  Court  of  Chancery  did  not  entirely 
adopt  the  view  of  tha  law  adopted  bj  the  eccli^siaiticaf 
courts,  juit  as  the  eceleaiaatical  courts  did  not  adopt 
in  its  eutirety  the  Eonian  law;  And  eventually,  aa  a 
matter  of  bistOTy,  we  find  ourselves  faoe  to  face  with 
this  state  of  things — that  the  Oourt  of  GhAccery  had 
to  administer  rules  of  law  which  they  did  not  think 
very  fair  or  very  just,  and  th&t  they  were  oonstauUy 
a  training  the  iTifea  by  which  they  yet  declared  that 
they  were  bound  in  order  to  escape  from  them*  By  the 
time  at  which  Lord  Eldon  was  Lord  Chancellor  th^ 
rules  of  law  which  had  to  be  applied  when  the  qaai- 
tion  was  raised  whether  a  particular  diipoattiou« 
in  either  a  will  or  a  deed  iwfer  wii?oa,  waa  auch  as 
would  be  enforced  by  the  law,  aa  not  being 
ineonsistent  with  the  intereets  of  the  public  or  the 
policy  of  the  law^  or  the  tnles  which  had  been  laid 
down  with  regard  to  the  policy  of  the  law,  had  come 
to  be  tolerably  well  ascertained.  Under  the  oircum- 
atances  I  thmk  that^  if  we  find  dedsiina  of  that  date 
baaed  upon  the  aaanmption  that  the  law  had  b^en 
settled  up  to  that  time,  we  ought  not  to  depart  from 
them,  unless  there  is  reason  to  auppoai  eithtr  thai 
tbey  have  been  questioned  in  aubaequent  eaait,  or 
that  tbey  have  not  been  accepted  by  oouTeyanoOTi 
and  by  the  profeaaion  generally  ai  betQg  aomid 
decieiona  which  could  be  safely  acted  upon*  SpMik- 
ing  for  myaelf,  I  cannot  regard  the  present  atate  of 
tbe  law  as  very  satisfactory,  I  do  not  suppOM  uiy 
oue  would  say  that  it  is  desirable  in  the  iutetoifts  oi 
the  oommunity  that  gifts  ahonld  bj  treated  aa  ▼;ilid 
which  diatinctly  encouiage  oelibacy  and  diaooiizigt 
marriagei  On  the  other  hand,  I  do  not  auppoae  tkil 
any  one  would  say  that  every  p«ititl  restraint  of 
mtniage  ia  an  injury  to   society  and  ought  lu  ba 
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tzeated  as  null  and  Yoid.  Foisibly,  lome  middle  line 
should  be  drawn,  and  it  might  be  said  that  in  each 
case  we  have  to  consider  whether  the  partionlar  con- 
dition in  partial  restraint  of  marriage  is  a  reasonable 
one  looking  at  matters  from  the  point  of  view  of  the 
oommnni^.  Bat»  in  my  ojnnion,  we  are  not  reaJly 
in  a  position  to  deal  with  such  matters  according  to 
onr  own  view  of  what  might  or  might  not  be  desirable 
for  the  oommnnity.  I  think  we  are  bound  to 
follow  the  decisions  of  Lord  B'don  in  Dcuikwood 
▼•  Lord  BuJkdey,  and  Sir  William  Grant  in 
Z2oy(f  y.  Branion.  If  I  had  to  consider  the  question 
whether  it  is  in  the  interest  of  the  community  to 
allow  a  restraint  upon  a  woman's  freedom  of 
maniaffe  to  be  continued  during  the  whole  of  her 
Hf e,  muess  her  marriage  were  with  the  consent  of  a 


nerson,  I  miffht  perhaps  come  to  the  con- 
clusion tnat  this  would  not  be  to  the  intwest  of  the 
pnUic  But,  as  Ihave  said,  I  think  I  am  not  entitled 
to  consider  any  such  question,  and  the  only  matter 
which  I  have  to  oansider  is  whether  the  cases  which  I 
have  mentioned  do  lay  down  the  law  in  sudi  a  way 
that  the  condition  in  the  present  settlement  is  valid 
according  to  law,  and  can  be  enforced.  I  have  come 
to  the  cmiolusion  that  those  decisions  do  show  that 
this  condition  is  valid,  and  can  be  enforced,  and  thai 
we  are  bound  to  give  our  decision  accordingly. 

I  will  deal  first  with  Lloyd  v.  Branlon.  Thf  re  can 
be  no  doubt  that  in  the  result  it  was  held  in  that  case 
that,  there  being  a  condition  under  which  the 
marriage  of  a  lady  without  consent  was  to  operate  as 
s  forfeiture  of  her  interest,  there  being  also  a  gift 
over  in  the  event  of  forfeiture,  it  was  a  valid  con- 
dition, and  that  the  forfeiture  must  take  efifec**, 
although  the  consent  would  have  to  be  obtained  after 
she  had  attained  the  age  of  twenty-one.  That  being 
the  result  of  Lloyd  v.  Sranton,  let  us  see  what  is  the 
ml  ground  upon  which  we  are  asked  to  reverse 
the  decision  of  Warrington,  J,  Am  it  seems  to 
me,  the  outcome  of  it  is  this:  It  is  said  that  if 
we  construe  the  danse  as  meaning  that  the 
oooaent  required  is  to  be  necessary  during  the 
whole  life  of  the  daughter,  now  Lady  Turner,  the 
condition  would  be  an  unreasonable  one,  and 
although  the  restraint  on  marriage  is  partial, 
not  general,  and  there  is  a  gift  over,  yet  the  court 
ought  to  lay  that  this  provision  for  forfeiture  is 
inconsistent  with  the  freedom  of  marriage  and  must 
be  treated  as  null  and  void.  It  seems  to  me  that 
that  contention  is  rendered  impossible  by  the  deoitions 
in  Lhyd  v.  BranUm  and  Ikuhwood  v.  Lord  Bulhdey. 
I  wHl  not  deal  at  length  with  the  other  points  which 
have  been  made.  It  is  said  that  we  ought  not  to 
ocnstrue  the  deeds  as  showing  that  the  settlor 
intmded  that  the  conditions  of  obtaining  the  required 
ooDienti  to  the  marriage  of  the  daughter  shoidd 
extend  beyond  her  age  of  twenty-six.  We  have 
heard  the  arguments  upon  that  point,  and  I  think  we 
have  all  come  clearly  to  the  conclusion  that  we  can- 
not put  such  a  construction  upon  the  deeds.  It  may 
be  quite  true,  andl  think  it  is  true,  that  in  several 
of  Uie  cases  which  have  been  dted  there  was  a  great 
atnining  by  the  court  of  the  words  of  the  instru- 
ment then  in  question  in.  order  to  avoid  a  forfeiture. 
But  we  have  come  to  the  conclusion  that  there  is 
nothing  in  the  words  of  these  successive  deeds  which 
would  justify  us  in  saying  that  the  necessity  for  con- 
sent was  to  come  to  an  end  as  soon  as  the  daughter 
had  arrived  at  the  age  of  twenty-six.  Then  it  was 
said  that  in  this  case  there  is  no  gift  over.  If  there 
vras  no  gift  over  I  agree  that  there  would  be  ^eat 
di£Bonltyinsupportingthis  condition,  and  the  forfeiture 
whidh  is  based  mon  the  breach  of  it.  But  to  my 
ndnd  it  is  perfect^  dear  that  there  is  a  gift  over, 
and,  as  was  pointed  out  in  the  course  of  the  argument. 


it  is  to  take  effect  not  only  in  the  case  of  the  breach 
of  the  condition  with  respect  to  marriage  with  con- 
sent, but  also  in  the  event  of  Lady  Turner  dying  with- 
out issue.  Under  these  oircnmstances  it  seems  to  me 
plainly  impossible  to  say  that  there  is  no  gift  over. 

That  leads  us  to  the  reralt,  first,  that  there  is  a  condi- 
tion necessitating  the  consent  of  the  settlor's  widow  and 
the  two  brothers  or  the  survivors  or  survivor  of  them 
to  any  marriage  of  the  daughter,  and  that  this  con- 
dition remains  in  force  during  the  whole  life  of  the 
daughter  provided  that  the  persons  who  are  to  give 
the  oonient  or  any  of  them  are  livins ;  aud  secondly, 
that  there  is  a  plain  gift  over.  That  beiog  so,  ^e 
question  arises  whether  the  law  had  been  so  defiuitely 
settled  by  Lloyd  v.  Branton  and  Dashwood  v.  Lord 
Bulkdetf  that  we  are  bound  by  those  decisions.  In 
my  opinion  the  law  has  been  thus  definitdy  settled. 
As  regards  Lloyd  v.  Branton  it  was  not  suggested 
that  the  facts  were  not  such  that  the  decirion  by 
impli(»ition  involved  a  decision  of  this  point 
adverse  to  the  appdlants.  Ndther  was  it  said 
that  the  question  was  not  raised  in  aijg^ument. 
But  it  was  said,  and  was  accuratdy  said,  that 
Sir  William  Qrant,  ILB.,  did  not  in  terms  deal 
with  this  question .  Let  us  see  how  that  leally  stands. 
The  question  had  been  raised,  and  the  Master  of  the 
Rolls  was  obviously  extremdy  anxious  if  he  could  to 
support  the  settlement  so  as  to  prevent  the  for- 
feiture taking  effect  The  Master  of  the  Bolls  said : 
<*  It  is  now  too  late  to  rdise  a  doubt  on  the  legality  of 
the  condition  on  which  Mrs.  Barnard's  right  to  the 
bequests  given  her  by  the  will  is  made  to  cease." 
Now  the  condition  to  which  the  Master  of  the  Bolls 
was  referring  was  that  if  Mrs.  Barnard  should  marry 
Without  the  consent  of  spedfied  persons  her  interest 
under  the  will  should  be  forfdted,  and  the  condition 
was  not  limited  to  her  infancy  or  any  speoifio  time. 
Then  the  Master  of  the  Bolls  continued:  *'  In  the 
modem  case  of  Doihtoood  v.  Lord  BtUkdey,  the 
validity  of  sudi  a  condition  does  not  seem  to  have 
been  considered  as  at  all  open  to  controversy,  although 
it  was  not  confined  to  marriage  under  twenty-one." 
The  latter  words  show  that  the  question  whether  it 
was  essential  to  the  validity  of  the  condition  that  it 
should  be  confiyoed  to  marriage  under  twenty-one  was 
distinctly  before  the  Master  of  the  BoUs.  The  only 
objection  Ihat  counsel  for  the  appellant  was  able  to 
take  to  Llovd  v.  Branton  was  that  the  dedslon  was 
not  justified  by  Dashvoood  v.  Lord  BuUoeley.  1  think 
I  may  say  that  it  was  admitted  that  lAoyd  v.  Branton 
was  conclusive  unless  we  accepted  the  appellant's 
view  of  the  construction  of  the  succesdve  deeds,  and 
that  the  only  way  to  get  rid  of  Lloyd  v.  Branton  was 
by  saving  that  it  was  based  upon  Daihwood  v.  Lord 
BulMeii,  and  that  Daihwood  v.  Jjord  BulkeUy  did  not 
really  determine  the  point  whidi  Sir  William  Qrant 
assumed  that  it  did. 

I  will  now  say  a  few  words  about  IkuhwoodY,  Lord 
BuJkdey.  The  report  shows  that  in  the  first  instance 
there  was  a  deoree  of  Lord  Bosdyn  which  is  set  out 
on  p.  236.  By  the  decree  pronounced  by  Lord 
Bosdyn  on  the  25th  of  April,  1796,  it  was  dedared 
that  the  plaintiff,  Elisabeth  Dashwood,  was  entitled 
to  a  sum  of  £400  a  year  under  the  wilL  That  is,  she 
was  entitled  to  the  reduced  sum  only  which  was  to 
come  to  her  in  the  event  of  her  marrymg  without  the 
required  consent.  Then,  the  report  goes  on,  alter  the 
death  of  Mr.  Dashwood,  a  i^tition  of  re-hearing  was 

g resented  by  his  widow,  inditing  that  she  did  not  by 
er  marriage  under  the  circumstances  forfeit  any  of 
the  bequests  under  the  wilL  Then  there  is  the  argu- 
ment of  the  case.  It  is  quite  true  that  the  point  as  to 
the  validity  of  the  conditions  was  not  the  only  point 
made.  There  was  also  an  argument  whether  there  had 
been  any  breach  of  the  condition.    When  the  lK>rd 
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CbiBC^llor  gave  hh  judgment  it  ii  quita  true,  m  wfti 
poi  it«d  ou^/,  that  he  did  not  &ctuallj  deal  with  the 
poiat  whether  a  ooBditiou  reqoiriiig  cooBent  tQ 
manage  durmg  the  whole  life  was  valid  or  not,  but 
at  the  same  time  it  is  plain  from  the  account  of  the 
argament  that  the  point  was  raised  before  him^  and 
rMied  in  the  most  speoifi.c  way.  Then  the  Lord 
OhaQcellor  at  the  dnd  of  his  jadgment:  ''Upon  the 
whole,  I  cannot  reverse  thii  decrea  without  some 
principle  that  will  stand  the  test  cf  general 
application,  and  though  I  aerionely  wish  I  oould  I 
dare  not  say  I  have  found  such  a  priaciple*''  It  ii 
impoaaible  to  read  that  reporl;  without  seeing  that  the 
very  question  whether  a  condition  raquidug  oi>iLsent 
to  marriage,  not  only  up  to  the  age  of  twenty -on  p, 
but  during  the  whole  life  of  the  I^dy,  wa«  a  Talid 
eondition  which  aould  be  euforcid  in  law  was  present 
to  Lord  Eldon,  that  point  having  been  brought 
promiDentLy  before  bim  by  the  fact  and  by  the  argu- 
ment* When,  then,  we  find  Lord  El  don  anxioua  if 
he  oin  to  avoid  a  forfeiture,  and  wiodiag  up  his 
judgment  with  the  words  whtt^h  I  have  just  read,  ii  it 
pOflHih'e  t)  avoid  the  concliiBion  that  he  deliberately 
meant  to  say  that  he  could  not  accept  the  priociplti  that 
a  condition  providing  for  a  forfeiture  upon  marriage 
without  consent  was  void  uolesB  the  neceiaity  for  that 
cons  nt  was  Umited  to  the  infancy  of  the  man  or  the 
woman,  as  the  case  might  be  P  Und^ir  these  circum' 
stances  I  have  no  hesitation  in  saying  that  thoie  two 
cases  are  directly  in  poiut  and  that  they  are  blndiug 
on  us.  Both  Lord  Eldon  and  Sir  WilHam  Qrant 
treated  the  point,  not  as  a  new  one^  but  as  one  which 
had  been  settled  before,  and  our  attt^nlion  was  called 
to  a  d^iiiou  of  Lord  Hardwicke,  whitib  it  was  said 
was  probably  the  case  to  which  Lord  Eldou 
referred  when  be  treated  the  law  on  this  point  a^ 
baiDg  already  settled.  That  may  be  quite  right,  but 
it  was  not  n^oeisary  to  refer  to  that  particular  case 
as  being  the  only  one  in  which  the  point  had  been 
decided,  for  it  was  dt  diled  by  Lord  K^^eper  Wright 
in  Aston  v*  Atton,  2  Yern*  452.  in  1703.  The  third 
proposition  stated  by  the  Lord  Keeper  was  tbie,  '*  that 
in  oaae  of  marriage  without  consent,  although 
but  a  condition  subsequent,  the  court  oannot 
relieve  against  tbe  forfeiture  by  reason  of  the 
devise  over,  although  it  be  a  hard  condition,  no  time 
being  limited,  but  goes  to  a  marriatre  at  a^iy  ticne, 
even  after  the  age  of  twenty -one/*  Tais  being  so,  I 
think  it  11  not  ea^y  far  ns  to  quarrel  with  the 
historical  accuracy  of  this  view  of  Lird  Eldon  and 
Sir  William  Grant,  that  in  their  days  it  was  too  late 
to  say  that  the  eiteniion  of  the  necessity  of  the  c:n- 
eent  to  a  period  after  infancy  had  come  to  aa  end 
renders  the  condition  for  the  foif*itare  of  the 
property  void  in  a  case  in  which  there  is  a  gilt  over* 

I  think,  therefore,  there  is  really  nothing  more  for  ui 
to  decide  in  the  present  c  lee  than,  iiret,  that,  according 
to  the  true  oonstruotion  of  these  successive  deeds^ 
there  is  a  candition  which  operates,  not  only  until 
the  age  of  twenty- lis  by  the  daughter,  but  extends 
to  the  whole  of  her  life,  provided  that  any  of  the 
persons  whose  consent  is  required  survives,  and  that 
there  is  a  gift  over*  And  masmuch  as  Lady  Turner 
has  married  without  the  consent  of  the  survivor  of 
those  persons,  I  think  we  are  bound  by  the  decisions 
in  Lloyd 'v,  TJrauton  and  Iktshwood  v.  Lord  Bidkek^  to 
bold  that  her  interest  and  the  interests  of  her  possible 
children  under  the  settlement  have  been  forfeited. 
I  ihotild  have  been  very  glad  if  we  could  have  dedded 
otherwiif, 

EoMZE,  L,  J. — I  am  of  tbe  same  opinion.    First*  on 

the  question  of  tbe  construction  of  the  deed  of  settle- 
ment as  varied  by  the  deeds-poll,  I  can  only  lay  that 
I  agree  with  tb^  view  which  was  taken  hj  the  learned 


judge  in  the  court  beloWi  I  cannot  sei  my  wav  to 
liaiit  clauss  9  as  altered  by  the  deed*p>U  of  the  22ad 
of  May,  1891 1  »f>  as  to  cDnfiae  the  gift  over  to  a 
marriage  under  the  age  of  twenty-aix  years.  More- 
over there  is  to  my  mind  a  clear  gift  over,  aud  there  if 
therefore  no  ground  for  the  argument  thit  tbe 
condition  was  imposed  merely  in  terr&rem*  That 
bding  BO,  the  only  remaining  question  is  whether  the 
gift  oreTf  on  the  marriage  of  this  lady  without  the 
couiont  of  her  mother  and  the  two  brothers,  or  of  the 
survivors  or  survivor  of  them,  can  be  held  to  bt  void 
as  being  in  restraint  of  marriage.  It  ia  to  bd  obtemd 
that  it  is  not  in  general  reatramt  of  marriage,  it  is  ia 
partial  restraint  only,  and  there  are  many  cases  in 
which  conditions  subaequent  impoiing  partial 
restraints  of  marriage  have  been  held  g^od»  At 
regard  I  the  form  of  condition  which  we  have  h«re, 
a  limited  restraint  of  marriage  with  a  gift  over  in  the 
event  of  marriage  without  the  required  con  ten  t«  there 
are,  as  my  lord  has  pointed  out,  two  di*  ir  d^ciainofl 
of  Lord  Eldon  and  Sir  William  Qrant,  which 
show  that  such  a  condition  is  valid.  My  lord  hat  to 
fully  dealt  with  those  oases  tbat  I  need  not  refar  to 
them  at  any  length.  It  is  to  be  noticed  tbat  in 
Dash  wood  V.  LordBuIkeht/,  Lord  Eldou  was  ftTSxioustf 
he  could  to  fiud  any  principle  upon  which  be  could  bold 
that  the  gift  over  did  not  take  effect.  He  oomoienced 
his  judgment  by  saying:  "I  have  looked  through  alt 
tbe  oases  upon  this  subject  with  a  very  aTLXious  wlih 
to  find  a  principle  f .  r  reveraicg  this  deo^e^  which  I 
dare  trust  as  a  principle  to  govern  future  cases  i  and 
thiugh  a  review  of  th^  auth:)ritie6  has  brought  back  to 
my  mind  many  oonsiderations  thit  formerly  nffectedit 
in  this  case,  I  dare  not  say  this  case  will  come  wit!iin  any 
such  prin ciple  as  t he  court  h as  ac^ te i  up 3a  bi thert a ' ^  It 
is  i  En  possible  to  suppose  that  L^rd  ELdon  in  conaidering 
the  case  did  not  consider  the  more  general  queitioa 
whether  such  a  condition  as  tbat  which  he  hai 
before  him  was  void.  He  did  not  specifically  deal 
with  tbat  queatioo  in  hia  judgment,  ob viou sly  baaauia 
he  thought  that  at  this  time  it  could  not  be  aatif- 
faotorily  raised.  And  it  is  equally  clear  when 
you  read  Sir  William  Grant's  jndgment  on 
tbe  similar  point  woicb  he  had  before  bim,  that 
be  regarded  it  as  too  late  in  the  day  to  raise 
the  queation  of  the  invalidity  of  such  a  condition* 
That  baing  ao,  bow  much  more  impossible  if  it  for 
this  court,  after  a  lapse  of  nearly  a  oentury  since  the 
decision  in  Lhyit.  Brautout  to  take  npan  itself  to 
reverse  iu  principle  tboie  two  decisions,  not  to  tneii- 
lion  the  earlier  decision,  Aston  v^  A  atom  And  that 
difficulty  is  increasel  by  this  foot,  that,  though  the 
counsel  for  tbe  appellant  have  obviously  execoiael 
great  care  in  searching  for  authoritiaB^  there  is  appar- 
ently not  a  single  cose  to  ba  found  in  tbe  b^okf  which 
militates  against  the  principle  of  those  two  decisiom! 
of  L:)rd  Eldon  and  Sir  William  Grant,  Not  a  single 
recorded  eaie  which  would  justify  tbe  coateataon  for 
the  appellant.  Moreover,  I  cannot  help  thinkings  that 
after  this  long  lapse  of  dme  those  decision!  muft  bava 
b?en  acted  up  an  in  many  settlements  and  wills ;  tud  tt 
would,  in  my  opinion,  be  lamentable,  after  such 
judgments  as  those  having  been  for  b::>  long  acquietcid 
in  and  acted  upon,  if  dealings  on  the  footing  of  tiiflir 
being  good  law  should  now  be  upset  by  us.  XTuder 
these  circumatancea  it  seems  to  me  impoesible  for  us 
sitting  here  to  accede  to  the  views  of  the  appeUant^i 
couosel,  and  JE  tbink  tbe  appeal  must  be  dismfssed. 

CozENB-HARDr,  LJ, — I  agree.  I  will  nql  idl 
anything  on  the  question  of  the  construction  of  fhem 
deeds  which  seems  to  me  reasonably  plain.  I  tbiiik 
it  is  also  reasonably  clear  tbat  there  is  a  perfeotlr 
good  gift  over*  Suppoie  tbat  L«dy  Turner  had  diea 
a  spinster  or  bad,  af  ^r  masr^ing  with  conaent,  dkd 
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withont  issae,  would  there  in  that  erent  hare  been  a 
good  gift  over,  or  would  the  legAoy  have  itli^n  into  the 
reddaeP    Itteemito  me  peneotly  plain  that  there 
wonld  have  been  a  good  gift  over  for  a  oharitable 
pnrpoM  and  that  ia  the  very  lame  gift  over  which, 
aanuning  the  oondition  to  be  valid,  ia  to  operate  on 
breach  of  the  condition.    The  real  ^oint  of  anbs  lance 
is  that  of  the  validity  of  this  condition.     Now,  in  my 
view  this  point  was  settled  200  years  ago,  in  1703,  in 
Atton  T.   Aston.      The   Lord   Keepar,    Sir   Nathan 
Wright  treated  it  as  clear  that  a  condition  in  pirtial 
restraint  of  marriage,  providing  for  a   forfeit  npon 
marriage   withoat  consent  either  before    or    after 
twenty-one,   was   a   valid   condition.    lu    1738  in 
Daiey  v.  Deibouverie  Lord  Hardwlcke  assumed  that 
proposition  because  he  went  into  a    very   elaborate 
disonssion  as  to  whetaer  a  condition  requiring  consent 
to  marriage  not  limited  to  the  age  of  twenty-cue  had 
been  sot  rid  of  on  the  ground  that  the  evidence 
proved  that  the  consent  had  in  fact  been  gireo.    That 
disonssion  would   have   been  needless  h(id  he  not 
adopted  the  view  expressed  by  Sir  Nathan  W/ight  in 
1703.  Again,  in  1768  Lord  Oamden  in  Knapp  v.  Noyes 
doee  not  seem  to  have  felt  any  doubt  tu<»t  such  a 
condition  not  limited  to  minority,  but  extending  07er 
a  daughter's  whole  life,  might  be  valid,  although  he 
said  i(  was  not  a  condition  likely  to  be  found  in  a 
will,  and  on  the  construction  of  the  will  theu  before 
him  he  held  that  that  was  not  the  true  effect  of  it. 
Tnen  we  come  in  1788  to  the  great  case  uf  SooU  v. 
TyUff  and  as  I  read  Lord  Thurlow's  judguient,  he 
again  treated  this  proposition  as  settled.    He  said: 
*'  Therefore  an  injunction  to  ask  the  consjnt,  as  I 
have  said  before,  is  a  lawful  condition  ai  not  restrain- 
ing marriage  generally."    No  trace  is  to  be  found 
there  of  any  liimtation  to  marriage  under  twenty-one. 
I    may  remark  in  passiog  that  Lord   Eldon  was 
one  of  the  counsel  who  argu^  ScoU  v.  Tvkr.    Then 
we  come  to  1804,  just  100  years  ago,  to  Vashwood  v. 
Lord  BtUkeUyt  a  case  which  was  amed  by  Sir  Samuel 
Bomilly  and  decided  by  Lord  Eldon,  aad  neither 
oonnaef  in  arguing  the  case  nor  the  Lord  Chancellor 
in  deciding  it,  although  he  was  most  anxious  to  help 
the  lady,  treated  the  question  as  an  open  one.  Then  we 
come  to  1817,  to  Lhyd  v.  BrauUmt  in  which  S.r  William 
Grant  in  express  terms  said  that  it  was  t30  Ute  to  raise 
m  doubt  as  to  Che  legality^  of  such  a  oondition.     Under 
theee  circumstances  I  think  it  is  impossible  for  us  to 
differ  from  the  decision  of  Warrington,  J. ,  unless  we 
Are  prepared  (which  I  certainly  am  not)  to  overrule 
this  long   series    of    decisions  extending  ever  two 
oentiuies.  I  will  only  add  that,  although  our  attention 
bjw  not  been  called  to  any  case  in  which  the  rule  has 
been  applied  to  a  deed  as  distinct  from  a  will  I  can 
see  no  ground  for  drawing  any  distinction  between  the 
two. 

Solicitors,  BoxaU&  BjxolII;  Frere,  CholmeUy,  &  Co. ; 
SdicUor  to  the  Treasury, 


ntgfl  iSouct  of  9u0tUe. 


Jan.  31 ;  Feb.  1,  8. 


Chan.  Div. ) 
Farweli,J.] 

In  re  NBSBirr  and  Potts'   Contract  and  In  re 
The  Ybndob  and  Pitbohassb  Act,  1874.  (a.) 

Vendor  and  purchaser  ^Specific  performance— Title— 
Poseessory    title  —  Bestridive    covenant  —  Notice  — 

(a.)  Beported  by  C.  H.  Cabden  Noad,  Esq., 
Barrister-at-Law. 


FurcTutser  for  value— Heal  Property  Limitation  Act, 
1833  (3  <fc  4  Will.  4,  c  27),  s.  34. 

Freehold  land  held  by  virtue  of  a  statutory  title  based 
on  adverse  possession  for  twelve  years  is  not  thereby  freed 
from  restrictive  negative  covenants.  Such  covenants  are 
analogous  to  an  equitable  charge,  and  the  land  can  only 
be  freed  from  them  {\)  by  showing  abandonment,  or  (2) 
by  the  plm  of  purchaser  of  the  legal  estate  for  value  with- 
out notice,  the  person  advancing  such  plea  being  bound  to 
show  that  he  accepted  nothing  less  than  a  full  title  of 
forty  years,  and  that  this  title  did  not  disclose  tJie  restric- 
tions in  question. 

Summons. 

By  a  contract  in  writing  dated  the  1st  of  January, 
1903.  a  vendor,  F.  Y.  Nesbitt,  asreed  to  sell  to  a 
purchaser,  S.  L.  Potts,  a  piece  of  land  at  Leyton- 
stone  for  £3,200. 

The  contract  provided  that  the  title  should  begin 
with  a  convey  ance  of  the  11th  of  August,  1890,  '*  in 
which  indenture  it  is  stated  that  Thooias  Headde  and 
his  father  had  at  that  date  been  in  possession  of  the 
said  property  for  thirteen  years  and  upwards." 

It  was  admitted  for  the  purpose  of  getting  a 
decision  on  the  point  at  issue— namely,  wheSier 
the  vendor  could  give  a  good  title  to  the  land 
freed  from  certain  restrictive  covenants:  (l)  That 
T.  Headde  had  acquired  a  possessory  title  in 
1890.  (2)  That  there  was  in  existence  a  deed  dated 
in  1872  containing  restrictive  negative  covenants 
affecting  the  land  to  be  sold  or  a  material  part  of  it. 
(3)  That  neither  the  present  vendor,  when  he  bought 
in  1901,  nor  the  purchaser  under  the  conveyance  made 
in  1890,  had  made  any  inquury  as  to  the  title  prior 
to  1878,  the  date  when  adverse  possession  began. 

Jenkins,  K,C.,  and  Bomer  ifac^^n,  for  the  vendor, 
contended  that  the  land  was  not  subject  to  restric- 
tive covenants  in  his  hands,  on  the  ground  that 
neither  Headde  nor  the  purchaser  from  him  in  1890 
nor  tlie  present  vendor  had  any  notice  of  the 
existence  of  the  covenants,  and  that  there  was 
nothing  which  would  enable  the  court  to  bind 
their  consciences  to  give  effect  to  them.  Headde  was 
not  bound  (1)  beoause  he  acquired  title  by  possessiou 
under  the  statute  and  had  nothing  to  do  with  the 
title  of  anyone  prior  to  him,  and  (2)  because  section  34 
of  the  Beal  Propttty  Limitation  Act  protected 
him  whether  he  had  notice  or  not ;  and  if  this 
were  so,  it  was  immaterial  whether  subse<|nent  pur- 
chasers from  him  had  notice  or  not.  Failmg  that,  it 
was  arg^ued  (3)  that  the  two  subsequent  purchaser* 
from  him  were  not  bound  unless  they  were  affected 
with  notice. 

Jesstl,  for  the  purchaier. 

Fabwbll,  J.,  in  a  considered  judgment,  after 
stating  the  facts,  said:  Covenants  restricting  the 
enjoyment  of  land,  except,  of  course,  as  between  the 
contracting  parties  and  those  |>rivv  to  the  contract, 
are  not  eo&rceable  by  anything  in  the  nature  of  action 
or  suit  founded  on  contract.  Saoh  actions  and  suits 
alike  depend  on  privity  of  contract  [Cox  v.  Bishop,  8 
D.  M.  &  G.  815),  and  no  possession  of  the  land  coupled 
with  notice  of  the  covenants  cm  avail  to  create  such 
privity  {ibid,).  But  if  the  covenant  be  negative  so  as 
to  restrict  the  mode  of  use  and  enjoyment  of  the  land, 
then  there  is  called  into  existence  an  equity  attached 
to  the  property  of  such  a  nature  that  it  is  annexed  to 
and  runs  with  it  in  equity :  Tulk  v.  Moxhay,  2  Ph. 
774.  This  equity,  although  created  by  covenant  or 
contract,  cannot  be  sued  on  as  such,  but  stands  on  the 
same  footing  and  is  completely  analogous  to  an  equit- 
able charge  on  real  estate  created  by  some  predecessor 
in  title  of  the  present  owner  of  the  land  charged. 
Sach  a  charge  was  created  in  its  inception  by  contract 
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between  A,  and  B.^  tlie  leader  and  the  borrower,  bat 
when  B.  haa  aold  the  land  chatgad  to  0.,  A.  cmaot  sua 
G*  on  the  contract  to  repay,  but  oau  only  eaforoe  the 
charge  upon  the  land*  Tnia  is  the  basis  of  the  decision 
of  the  Court  ot  Appeal  in  Eaytvood  v,  Bmmwkk 
Bmlding  Societtj,  30  W,  E*  299,  8  Q,  B,  D.  403, 
where  it  waa  held  that,  where  land  had  been 
granted  in  fee  in  oonsideration  of  a  rent- 
charge  and  a  covenant  to  lay  out  money  in  building 
and  repamng,  the  Msignee  of  the  grantot  of  the  land 
waa  not  hable  on  the  covenant  to  repair,  because,  aa 
Cotton,  L-JT*,  put  it,  **  the  covenant  to  repair  can  only 
be  enf oroed  by  making  the  owner  put  hie  hand  in  his 
pocket,  and  there  ia  nothing  which  would  justify  us 
in  going  that  lengUi»"  In  other  words,  effect  k  given 
to  the  negative  covenant  by  meana  of  the  land  itaelf. 
But  the  land  cannot  apend  money  on  improving  itself, 
and  there  ia  no  peraonal  liability  on  the  owntr  of  the 
land  for  the  time  being,  because  there  ia  no  privity  of 
contract  on  which  he  can  be  aned  in  contract-  So 
in  Mandcr  v,  Falck^,  40  W,  H,  31,  [1891]  2  Oh,  554,  « 
mere  occupation  of  land  was  held  to  be  within  that 
principle.  In  London  and  Souih-Wutern  Milijtfay  Co 
T,  Oojjim,  30  W.  E,  620,  20  Ch»  D.  583,  Sir  George 
Jeasel  statea  that  in  hia  view  the  doctrine  is  either  aa 
extension  in  equity  of  Spenm-'i  case  to  another  line  of 
OAMt  or  of  the  doctrine  of  negative  easements,  but 
that,  whatever  it  isai,  •'  the  purchaser  txjk  the  eatate 
subject  to  the  equitable  burden,  with  the  quslification 
that  if  ho  acquired  the  legal  estate  for  value  without 
notice  he  waa  freed  from  the  burden.  That  qualifica- 
lion,  however,  did  not  aff^jct  the  nature  of  the  burden* 
The  notice  waa  required  merely  to  avoid  the  effoct  of 
the  legal  estate,  and  did  not  create  the  right,  and  if 
the  purchaser  took  only  an  equitible  est^ite,  he  took 
anbject  to  the  burden  whether  he  had  notice  or  not*" 
He  saya  also,  at  p.  580,  '*  If  it  binds  the  land,  it 
creates  an  equitable  interest  in  the  land*"  Theae 
passages  are  dted  at  correct  iu  the  conaidered 
judgment  of  the  Court  ol  Appeal  in  Jhgm  v,  Eoee- 
gocd,  -iS  W.  E*  659,  [1900]  2  Ch,  405.  It  is  clear 
therefore  that  the  person  enUtled  to  the  benefit  of 
a  restrictive  negative  covenant  over  Blackacre  has 
an  equitable  interesi  in  Blackacre,  and  that  such 
mterest  has  the  aame  nature  and  qualities  as  any 
other  equitable  interest  in  land  in  respect  of  priority, 
notice,  and  the  like;  but  that  notice  forms  no  part  of 
the  cause  of  action  in  respect  of  auoh  equitable 
mterest*  The  plaintira  claim  depends  on  the  validity 
and  priority  of  hia  own  charge,  not  on  any  notioe, 
unless  and  until  the  owner  of  the  land  seta  up  as  a 
defence  the  plea  of  purchaser  for  value  without  notice 
and^with  the  legal  esUte,  The  fact  that  the  uaual 
contest  in  such  casea  is  whether  the  landowner  had 
notice  or  not,  has  doubtleas  made  it  usual  to  speak  of 
notice  as  an  essential  part  of  the  plaiutitf'a  case  in 
order^  to  enable  the  court  to  bind  the  defendant's 
oonaoience ;  but  it  is  quite  clear  that  the  equitable 
cbMga  la  created  and  exists  independently  of  notice, 
and  that  no  question  of  binding  the  defendant's  con- 
science arises  until  he  sets  up  the  bgal  estate.  It  was 
suggested  that  the  Privy  Council  in  Madean  v. 
il/aciay,  29  W.  B,  79B,  took  the  view  that  the  person 
to  be  bound  by  the  covenant  muat  derive  ttUe  from 
the  covenantor  ;  but  the  passage  merely  purports  to 
state  the  effect  of  Tulk  v.  Moxhay,  and  cannot  fairly 
be  read  aa  deciding  anything  on  the  point* 

It  has  not  been,  and  could  not,  of  course,  be, 
contended  that  Headde,  who  waa  a  trespasser  until 
he  acquired  a  title  under  the  Statute  of  Limit»tiona, 
was  a  purchaser  for  value.  He  could  not,  therefore, 
have  set  up  any  want  of  noUce  as  an  effectual  defence 
to  an  action  to  enforce  the  restrictive  covenants 
agauist  him,  and  I  am  of  opinion,  therefore,  that  the 
land  in  hw  hands  waa  bound  by  theae  covenanU. 


The  next  point  is  the  plea  of  the  Statute  of 
Itimitations.  Section  34  ti  aa  follows :  **  That  at  tiie 
determination  of  the  period  limited  by  this  Act  to 
any  person  for  making  an  entry  or  dift^eas,  or  bring- 
ing any  writ  of  qtMire  impedit  or  other  action  or  suit, 
the  right  and  title  of  such  parson  to  the  land,  rant> 
or  advowaon,  for  the  recovery  whereof  auch  entry, 
difitresa,  action,  or  suit  reap  actively  might  have  been 
made  or  bronght  within  suoh  period  ihall  bi 
extinguished/'  It  is  now  settled  that  the  effect  of 
this  aecticn  is  to  eiEtinguish  the  title  of  the  dis^ 
possessed  owner,  not  to  transfer  it  to  the  statutory 
owner  (sae  Tichborne  v*  Wmr,  67  L.  T,  Bep.  135,  whero 
it  was  ai^cordiagly  held  that  the  statutory  owner  who 
had  ousted  a  lessee  did  not  become  liable  to  the  pay- 
ment of  rent  and  performance  of  covenants  to  whioh 
such  leaaee  waa  liable),  and  it  is  argued  from  thiit 
that  Headde  acquired  a  title  free  from  all  bofdtet 
attaohing  to  the  former  owner^e  estate.  But  t^*l 
deoision  ia  no  authority  for  auch  a  contention.  The 
les8ee*s  covenants  and  liabilities  were  incident  to 
and  part  of  the  leasee^a  estate,  and  that  eatato  was 
extinguished.  The  burden  of  these  reatcictiva 
covenants  ia  not  incident  but  paramount  to  the 
estate  of  the  dispoaaesaed  owner,  and  all  that  the 
Act  extingcigheB  is  the  right  and  title  of  the  p^i^n 
who  fails  to  mi^e  an  entry  or  bring  an  action  for  the 
recovery  of  the  land  in  question.  The  right  to 
enforce  theae  oovenanta  was  no  part  of  hh  titl»,  noc^ 
is  auch  right  within  the  Act  at  all,  for  it  is  obviooi 
that  the  person  entitled  to  enforce  them  oannot  do  to 
by  making  any  entij  or  distreaa  or  bringing  any 
action  to  recover  land*  On  the  contrary,  hit  agtioa 
proceeds  on  the  assumption  that  the  land  ii  and  wilt 
remain  in  the  possession  of  the  defendant*  The  zteal 
analogy  is  not  to  a  lessee's  covenants,  but  to  rights  of 
way  and  similar  easements.  If  a  treipasser  aoqnirea  a 
statutory  title  to  land  over  which  auch  eaiamenta  esiflt 
he  cannot  plead  the  Btatute  of  Limitationa  to  pttSdni 
setiking  to  enforce  them,  but  must  show  abandonminl 
like  any  other  landowner.  The  Statute  of  T 
therefore  ia  no  answer. 

The   third  point  is   this.      The  vendor  aaya 

bDth  he  and  the  purchaser  m  1690  were  piintiinan 
for  value  without  notice.  The  present  pnrchaaef 
says  that  they  had  constrnotive  notioe.  It  is 
assumed  that  there  waa  no  actual  notice,  nor  thial 
form  of  constructive  notice  which  arlaea  from  wilfoi 
abstention  to  inquire.  Now  it  la  well  aettled  that  a 
purchaser  ia  bound  to  inquire  into  the  tide  to  the 
land  offered  to  him  by  his  vendor,  and  will  be  affected 
with  notice  of  all  that  he  would  have  asoartained  if 
he  had  made  proper  inquiries,  whether  his  abstention 
from  inquiry  ia  due  to  voluntary  waiver  or  waiver 
under  contract :  Wilmti  v*  Hart,  14  W.  B.  74S,  1 
Ch*  App*  467,  and  Putmati  v.  Harland,  29  W*  B.  707, 
17  Oh,  D.  353,  The  law  is  now  declared  by  sectlou  3 
of  the  Conveyancing  Act,  1882:  *' A  purchaser  shall 
not  be  prejudicially  affected  by  notice  of  any  inatra- 
mant,  fact,  or  thing,  unleaa  (1)  it  .  >  .  would 
have  come  to  his  own  knowledge  if  inch  inqntiUi 
and  inspection  had  been  made  aa  ought  reMcmably  la 
have  been  made  by  him/'  Hii  Oeorge  Jeeael  auswats 
the  question,  **What  is  reaaonable  inquiry  ? '*  tkw 
(29  W,  B.  703) :  ''  It  has  been  held  that  he  is  tonqira^ 
the  ninal  title  whatever  the  usual  title  may  be/*  Kow 
the  usual  title  ia  forty  yeara :  In  re  Cox  and  Ntm^  S9 
W,  R  412,  [1691].  2  Ch.  109,  In  au  ordinary  OM*  ii  m 
generally  easy  to  show  what  would  have  been  dIaoOTtMd 
if  the  full  title  had  been  shown,  by  prodnciog  ihal 
title*  But  here  it  ia  said  that  the  pap#r  titla,  nitior  to 
the  twelve  years'  poaaaation  wma  not  the  taUl  du4  lk» 
vendor  ahould  produce,  Bnt  hovefer  plaiuilsle  lUi 
reason  for  not  producing  more  than  twenty 
title  may  hav«  leemed,  the  pnrchaeer  waa  not ' 


VoLLtn.        [March  11, 1906.J       THE  WEEBajY  REPORTER. 


299 


High  Oottbt. 


Iir  BB  DuNGAK  &  Go.  (Luotbd). 


High  Cottbt. 


to  ftooept  it.  If  authority  ia  needed  for  this,  the  recent 
cue  of  Jacohe  ▼.  JUveU,  49  W.  E.  109.  [1900]  2  Ch.  859, 
affords  it.  But  it  is  obTions  that  luoh  a  title  as  the 
vendor  in  1890  or  1901  had  to  offar  was  open  to 
wrions  objeoUons  and  risks,  and  that  no  ooort  would 
haTe  oomp<^ed  speoifio  performance  of  an  open  con- 
tract to  purchase  land  held  under  such  a  title.  It  is 
true  that  there  are  cases  in  which  a  title  depending  on 
the  Statute  of  Limitations  has  been  forced  on  a  |>ur- 
ckaser,  but  they  are  cases  in  which  a  particular  objec- 
tion, apparent  on  the  face  of  the  title  as  shown,  has 
been  hm  to  be  covered  by  possession  for  the  statutory 
period.  But  the  court  in  these  cases  adjudicated  upon 
the  existence  of  the  sugsested  title ;  it  did  not  compel 
the  purchaser  to  take  a  leap  in  the  dark.  It  follows, 
therafore,  that  inasmuch  as  the  present  vendor  and 
the  purchaser  in  1890  accepted  a  title  that  they  could 
not  have  been  compelled  to  take,  they  waived  their 
riffht  to  the  production  of  the  full  title  on  which  they 
might  have  insisted,  and  must  be  liable  for  the 
ocmaeanenoes. 

Then  it  is  said  that  there  is  nothing  to  show  that 
such  title  would  have  disclosed  the  deed  of  1872. 
But  the  idea  of  purchaser  for  value  without  notice  is 
one  aingb  plea,  to  be  proved  by  the  person  pleading 
it;  it  is  not  to  be  regarded  as  a  i>lea  of  purchaser 
for  value,  to  be  met  by  a  reply  of  notice.  The  plea  of 
a  purohaie  without  notice  is  one  which  ought  to  be 
spec^Bcally  alleged,  as  well  as  proved,  by  tiiose  who 
rely  on  it.  It  is  tiieref ore  for  the  vendor  to  prove 
that  he  had  no  notice  from  the  prior  deeds,  and  he 
oan  only  do  this  by  producing  such  deeds.  I  see  no 
hardship  in  this,  but  it  would  indeed  be  strange  if  the 
vendor,  whose  title  is  deficient  in  that  it  lacks  the 
proper  evidences  for  forty  years,  could  give  a  batter  title 
th«»"  the  man  whose  muniment  room  is  filled  with 
the  proper  equipment  of  deeds,  and  not  the  less  strange 
beaause  the  defidenoy  of  title  results  from  the  fact 
that  pwt  of  the  titie  results  from  a  successful  tres- 
pass. The  statutory  title  is  due  to  the  dements  of 
the  owner,  who  was  careless  enough  to  allow  himself 
to  be  dispossessed  for  twelve  years,  not  to  any 
merits  of  the  trespasser,  who  was  a  mere  wrongdoer 
up  to  the  last  day  of  the  twelve  years.  The  latter  is 
entitled  to  what  the  statute  gives  him,  but  no  more, 
and  those  who  porchaie  from  him  must  take  the  risk 
of  suffering  for  the  infirmity  of  his  title.  The  result 
if  that  a  title  is  not  shown  at  present. 

Solicitors  for  the  vendor,  Harris^  Chdham,  &  Cohen. 

Solicitors  for  the  purchaser,  Granville  Smith, 
Cakman,  BtU$,  db  Co. 


Chan.  IHv.  }  j^^  H. 

BnoUey,  J.  J 

In  re  DxmoAK  &  Co.  (Limitkd).  (a.) 

Oaming  and  wagering  contract-- Money  depoHted  ae 

§ea^ity -- SioMroking  transactione -- Interest  upon 

depoeite — Compcmy  in  liquidation— Surplus  aseets-^ 

Gaming  Act,  1845  {Sdb9  Vict,  c  109),  $.  18. 

A  claim  to  the  return  of  moneys  dqpo$ited  a$  security 

for  tte  observance  of  a  contract  void  under  the  Gaming 

Act,  1845,  is  a  claim  under  contract,  and  therefore,  if 

there  is  a  contract  express  or  implied  hetvfcen  the  parties 

that  interest  ehallhepaid  upon  this  money,  $uch  interest 

is  recoverable  by  the  depositor. 

A  company  carried  on  stock  and  share  transaetiona, 
tohieh  were  iUegal  as  wagering  transactions,  for  customers 


(a.)  Reported  by  Nbvillb  Tkbbutt,  Esq.,  Bar- 
lister-at-Law. 


who  deposited  money  as  "  cover**  for  these  transactions. 
The  company  was  wound  up,  but  proved  solvent,  its 
creditors  being  paid  20s.  in  the  £  upon  their  admitted 
proofs,  and  there  were  surplus  assets.  The  course  of 
dealing  between  the  parties  was  for  the  company  to  pay 
interest  to  the  customer  upon  the  amount  of  «*  cover '  in 
the  company's  hands. 

Held,  that  the  customers  were  entitled  to  interest  as  from 
the  date  of  the  winding  up,  in  addition  to  the  sums  proved 

Diotum  of  Rigby,  L.J.,  in  Sfcradian  v.  Universal 
Stock  Exohaoge  Oo.  (Limited),  43  W.  B.  611,  [1895] 
2  Q.  B.,atp.  335,  followed. 

Summons.  ^  ^.       .  ^      l 

In  this  case  a  question  arose  whetber  interest 
could  be  claimed  upon  sums  deposited  with  stock- 
brokers as  cover  for  traniactions  which  were  illegal 
under  the  Gaming  Act,  1845. 

The  above  company  carried  on  business  as  stock- 
brokers, although  not  members  of  the  Stock  Exchange, 
and  their  course  of  business  was  to  receive  from  their 
customers  on  deposit  sums  of  monev  as  *' cover"  for 
the  transactions  which  was  intended.  They  then 
entered  into  transactions  of  buying  and  selling  stocks 
and  shares  for  or  with  their  customers  which  were 
admitted  to  be  illegal,  as  being  gaming  and  wagering 

In  May,  1901,  the  company  was  ordered  to  be  wound 
up.  Notice  was  given  by  the  liquidator  in  September, 
1903.  of  a  first,  and  in  June,  1904,  of  a  final,  dividend 
of  10s.  in  the  pound  (payable  on  the  4ch  o(  July, 
1904),  making  up  the  whole  20i.  in  the  pound. 

There  would  still  be  a  surplus  of  asseU  in  the  hands 
of  the  liquidator  after  nayniftnt  of  the  final  dividend, 
aad  certain  of  the  creditors  thereupon  claimed  interest 
on  their  admitted  debts  at  4  per  cent  per  annum,  in 
addition  to  the  final  dividend,  as  from  the  commence- 
ment of  the  winding  up  of  the  company. 

The  liquidator  divided  the  creditors  of  the  company 
into  six  classes,  but  no  question  arose  as  to  the 
three  first  classes.  The  three  last  dassei  wero  as 
follows:  Glass  D  were  creditors  who  had  claimed  no 
interest  on  their  principal;  dass  E  were  creditors, 
whose  dsims  as  customers  had  been  admitted  in  part, 
and  several  of  whom  had  claimed  interest  up  to  the 
date  of  the  liquidation ;  dass  F  were  creditors  whose 
claims  had  been  compromised  under  an  order  of  the 
court  and  as  such  a&iitted.  All  these  claims  wwe 
in  respect  of  unexhausted  "  cover  "  in  the  hands  of  the 
company.  These  creditors  daimed  interest  upon 
their  admitted  proofs  upon  the  ground  that  interest 
had  been  paid  upon  sums  deposited  by  them  with  the 
company  m  the  course  of  their  dealings  with  the 
company.  ,  .       ., 

The  liquidator  took  out  the  summons  for  the 
directions  of  the  court  upon  the  daims  for  interest 

J.  R.  Atkin,  for  the  liquidator.— The  general  rule  is 
that  mterest  is  not  payable,  but  where  the  debt  is  an 
interest-bearing  debt,  and  the  company  is  solvent, 
interest  after  the  date  of  the  winding  up  is  pay»bl«; 
Warrant  Finance  Co^s  case,  17  W.  B.  780,  L.  E.  4 
Ch.  App.  643.  The  question  is  whether  these  admitted 
daims  for  the  "  cover  "  are  daims  for  interest-bearing 
debts. 

Hon.  Frank  RusseU,  for  creditoni  D.  ^d  E.— 
Interest  upon  these  deposits  has  been  paid  m  the 
course  of  dealing  between  the  company  and  its  cus- 
tomers. Their  ckuns  are  therefore  for  mterest-bear- 
ing  debts :  see  the  cases  mentioned  in  Setcm,  vol.  2,  p. 
1386.  The  customers  are  therefore  entitled  to  mterest 
upon  their  didms  since  the  dato  of  the  winding  up  m 
addition  to  the  sums  they  have  proved  for.  The 
arrangement  as  to  these  deposits  was  not  partof  the 
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waganBg  Gontract  ( EThi versa i  Stock  Esschanffe  Co,  v. 
SimcAan,  44  W*  E.  497,  [1896]  A.  0.  166)^  and  the 
implied  oontraot  as  to  payment  of  interest  is  bin  din  j^ 
and  Jeg&l. 

C  L,  Atienhorough,  for  creditor  F. 

Sargantt  for  tke  coDtributoties*— The  whole  con- 
traet  is  illegal  and  void.  The  customers  get  buck 
their  depoiits  as  money  had  and  tecjeived  to  their  usp, 
aBd  not  under  any  oontmct  express  or  implied  which 
the  oourt  will  reeogEizo  or  enforce*  As  regards  the  F 
claiB  of  custpmerd,  their  proofs  were  admitted  as  eom- 
promiaeSj  &nd  they  cannot  claim  anything  more* 

BrcKLEY,  J,— I  think  that  it  is  made  ont  that  by 
reason  of  the  course  of  dealing  between  the  company 
and  its  ctiatomers  there  was  a  contract  that  the  com- 
pany would  pay  interest  to  the  customers  on  the 
amount  of  their  '*  cover.'*  The  result  of  the  winding- 
up  is  thst  happily  there  has  been  enough  to  pay  the 
creditors  20s.  in  the  pound,  and  the  only  qaeation  I 
have  to  determine  is  whether  the  customer  a  are 
entitled  to  interest  in  additioa.  For  the  purposes  of 
my  judgment  1  do  not  not  thick  that  there  is  any 
difference  between  the  olaaaesD,  E,  and  F,  with  which 
I  have  to  deal^  subject  to  one  point  with  which  Mr. 
Parg*nt  has  pressed  me  as  to  Class  F.,  whioh  I  will 
consldtr  leparately. 

In  Ujtiveraal  Stock  Exchange  T.  Strachfm,  44  W.  E. 
497,  [1806]  A.  C*  166,  it  was  held  that  the  Gaming 
Actj  1845,  does  not  apply  to  money  deposited  as 
*' cover''  for  differences  arising  on  gambUog  trans- 
actjon,  in  stocks  end  sbares*  In  the  Caiirt  of  Appeal, 
[I89d]  2  Q.  B.,  p.  335,  Rigby,  L.J.,  Paid  :  ^*The  claim" 
—that  is,  the  claim  to  get  back  the  valuables—"  may 
he  called  a  claim  in  trover  or  detinue,  or  it  may  be 
called,  and  I  rather  lean  t^  that  point  gf  view  mjsell, 
redemptioQ*  Here  is  a  man  who  claims  to  be  mort- 
gagee/' It  is  the  company  here.  "Directly  the 
trauiactiont  are  held  to  be  gaming  transactions,  it 
follows  as  a  matter  of  course  that  his  claim  in  respect 
of  them  fails ;  and  where  from  the  nature  of  the  trans- 
action itsdf  nothicg  can  be  due  on  the  mortgage,  the 
mortgagee  must  deliver  up  hi«  security/* 

It  is  quite  clear  that  the  Lird  Justice  was  dealing 
with  it  SB  a  claim  under  contract.  It  was  a  contract 
between  the  parties  with  the  result  that  there  is  no 
mortgage  debt  in  respect  of  which  the  mortgagee 
can  hold  his  securities.  Here  the  proof  in  the  wind- 
ing up  is  the  form  in  whioh  under  the  ciroumstances 
the  customers  assert  their  rights  to  work  out  the 
obligatioDa  arising  nnder  the  contract,  including,  as 
it  ieems  to  me,  their  rights  in  respect  of  interest.  I 
think  that  they  are  entitled  to  the  interest  which  was 
payable  to  them  upon  their  cover  in  the  course  of 
deaUng,  That  disposes  of  classes  D  and  E*  With 
regard  to  class  F,  the  proof  of  the  creditors  were  for 
the  amount  of  their  debts  at  the  comm*^noement  of 
the  winding  up.  That  has  nothing  to  do  with  the 
question  of  interest  after  the  winding  up  has  com- 
menced. There  could  be  no  proof  for  that.  The 
oompromisea  to  prove  for  those  amounts  were  not 
compromises  as  regards  the  right  of  the  creditors  to 
have  the  interest  now  claimed  if  the  company  turned 
out  to  be  solvent. 

I  think  that  the  interest  claimed  ought  to  be  paid 
by  the  liquidator  to  all  the  three  classes  of  creditors. 
Directions  given  accordingly, 

Solioitors,  TyrreU  Lewtt,  lewU,  d-  Broadhent ; 
Euiantut  ^  Co*;    Aiknbor^ugh   it  Sons;   Nathaniel 


(Bray,  J,)   J  ^'^'  ^** 

Amble  A  v.  Bishop  of  LkedSi  (a.) 
Lig M — A ncmii    lig hU^  PrtMrlption  —  Ordinary    u nd 
fxtra ordinary  u^tr  —  Nu isa nm — Damage  —  ConitritC' 
(ion* 

To  (^niUMt  an  actionable  ohitruction  of  ttneieni  lighti 
thtre  must  be  a  Biihstaniial  inter/trcnce  with  the  ordinary 
user  of  light,  and  if  m  respect  of  ht»iHi$9  pre^uef,  thm 
With  the  ordinary  mer  required  for  an  ordiiiarifhaAihiM, 
In  these  expresiions  the  word  '*  ordinary**  is  mtd  §ddy 
with  r^eretue  ta  light,  and  an  ordinary  user  or  a% 
ordinary  husineat  meam  a  user  or  hiiiinei4  which  in  fad 
refpdrcs  only  m  ordinary  aimunt  of  light.  Thit  k  a 
tinution^  not  of  law,  but  of  fact. 

There  can  be  no  prescription  of  an  txtraordinar^  tuer 
of  light  htf  user  for  tmenty  yean^  either  with  or  wWhtU 
notice  of  th*i  owner  of  the  serment  tenement. 

Colls  V.  Home  and  Colonial  Storei  [limic«d}t  matt, 
p,  30,  [1904]  A,  a  ITQ,  considered. 

By  a  memorandum  of  agreement  dated  the  Isl  of 
December.  190:?,  the  plaintilTf,  Herbert  Butler  ^id 
Wtlltam  Fawcettf  and  the  defendant.,  the  Eight  Bev» 
William  Gordon,  D.D.,  Bishop  of  Leeds,  agreed  to 
submit  their  dispute  and  differences  to  arbitratloiu 
For  the  purposes  of  this  report  it  is  only  material  to 
set  out  part  of  paragraph  1  of  tlte  said  memorandum 
— via;, :  "  All  dispute  and  differences  which  hav* 
ariien  or  whioh  shall  hereafter  arise  as  to  the  erec^on 
of  the  said  cathedral  with  or  without  moderatian  of 
the  x>lans  already  prepared  for  that  purpose  or  a«  to 
the  damage  sustained  .  -  ,  are  hereby  fofemd  to 
the  award  and  determination  of    ..    .     /' 

At  the  request  of  both  parties,  the  umpire,  Thomas 
Bkshill,  stated  a  apedal  case  for  the  opinion  of  the 
court  dated  the  20th  of  July,  1904,  at  foUowi: 
"  Whether  on  the  foregoing  faotv  I  am  bound  by  the 
decision  in  the  Home  and  Oohnial  Stores  [Limitmn 
V,  Colli,  antt^,  p.  30,  [1904]  A,  C.  179,  and  ther«fon 
cannot  award  damages  to  the  plaintiff,  or  whethsr 
I  can  award  damages  in  respect  of  interference  wilfc 
such  special  user  of  light  as  aforeiaid/' 

The  following  are  the  material  facts  and  findings  of 
the  umpire  as  set  forth  in  the  special  case  stated  : 

»'(l)  Herbert  Butler  and  William  Fawoettt  tka 
plain  tiffs,  are  the  owners  of  23,  25,  27,  29.  31,  33,  and 
37,  on  the  west  side  of  Gookridge-street,  id  Tcali 
The  defendant  is  the  Eight  Eev,  William  Oordoo, 
Bishop  of  Leeds,  who  is  erecting  a  cathedraJ  opp^^slte 
the  said  premises,  and  the  plaintiffs  contend  that  Um 
said  cathedral  has  interfered  with  the  light  to  HriA 
they  are  entitled  and  whioh  has  hitherto  bean  eojofid 
in  oonne^ition  with  the  said  premises, 

''  (2)  The  upper  parts  of  the  buildings  at  to  tW 
rooms  over  No,  25  and  27  are  used  and  have  hmit 
used  for  upwards  of  twenty  years  past  by  the  platoliff 
Herbert  Butler,  on  architect,  for  the  purpciae  of  hw 
offices,  indudmg  a  drawing  offioe  on  the  fif«l  flo*r, 
for  which  a  special  amount  of  light  is  inquired*  — ■ 
at  the  north  end  they  are  occupied  and  have  ' 
occupied  for  upwards  of  twenty  yean  past  hj  m  tc 
of  the  plaintiff,  a  cloth  merchant,  who  durmf 
period  hat  used  a  part  of  the  first  floor  for  the  |miI|j 
of  perching  or  examining  and  matching  doth^ 
whioh  also  a  special  amount  of  light  is  required. 

''  (a}  All  the  lights  are  ancient,  except  u  to  the 
additional  amount  of  light  coming  through  tlii«  a«w 
shop  fronts. 

**(10)  The  plaintiffs  daim  that  they  are  entitled  to 
damages  m  respeot  of  all  the  premises,  and  in  putaea* 

(a.)  Reported  by  ILiumga  N.  DBUOqgiB.  Btf^ 
Barriitei'-at^Law. 
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lar  in  respnot  of  damaget  in  renMot  of  the  special  user 
of  parts  of  the  first  floor  as  before  mentioned,  as  the 
rentals  at  present  obtsined,  or  at  whioh  the  premises 
oocapied  by  the  said  Herbert  Ambler  were  estimated 
previooi  to  the  erecting  of  the  osthedral,  will  not  be 
obtainable  again. 

**  (11)  The  plaintifb  alio  claim  that  the  agreement 
of  refereooe  constitates  a  submission  toarbitntion  for 
the  purpose  of  assnsiifng  all  damages  suitained  by 
them  in  respect  of  the  interference  with,  or  obabrao- 
tion  of,  light  to  their  premises,  irresptetive  of  whether 
or  not  such  damase  is  sufficiently  material  or  sub- 
stantial to  entitle  we  plaintifb  to  an  injunction  in  an 
action  in  this  honouraole  court. 

"  I  therefore  award  aud  find  as  follows :  Notwith- 
standing the  defendant's  buildings,  there  remains 
sufficient  light  to  the  plaintiff)'  premises  for  all 
purposes  of  ordinary  user,  and  the  plaintiffs  are  not 
entitled  to  damages  for  interference  with  such  ordinary 
use,  but  if  I  am  entitled  to  take  into  account  damages 
which  the  plaintiffs  have  sustained  in  respect  of  loss 
of  light  to  those  parts  of  the  said  premises  used  for 
occupation  in  respect  of  which  a  special  amount  of 
light  is  required,  then  I  award  £600  damages  to  be 
paid  by  the  defendant  to  the  plaintiffi." 

^  Sldon  BankeSf  K,C.^  and  Longdaffe^  for  the  plain- 
tiffs.—The  law  applicable  to  nuisances  is  now  applic- 
able, it  has  been  decided,  to  interference  with  light, 
except  in  so  far  as  an  exceptional  amount  of  light  is 
claimed.  The  question  whether  an  extraor£nary 
amount  of  light  is  required  for  a  particular  class  of 
business  is  a  question  of  law ;  here  the  arbitrator 
finds  that  a  drawing  office  of  an  architect  requires  an 
extraordinary  amount  of  light,  whioh  I  submit  is  a 
finding  of  law,  and  is  iocorre^  Moreover,  tiie  question 
referred  to  the  arbitrator  was  whether  the  plaintiffs 
had  suffered  damage  in  fact,  not  whether  there  was  an 
actionable  nuisance :  see  paragraph  1  of  the  agree- 
ment of  reference. 

They  also  referred  to  ColU  ▼.  Eotm  and  Colonial 
Siorea  (LimUed),  ante,  p.  30,  [1904]  A.  0.  179; 
Buahmer  t.  PoUue,  Times,  Jao.  14,  1905. 

Waugh,  K.O.^  with  him  Waddy,  for  the  defendants. 
— ^The  first  question  to  be  decided  is  to  what  quantum 
of  light  are  the  plaintiffs  entitled,  and,  that  beiog 
ascertained,  then  tiie  amount  of  damage  suffered  can 
be  arrived  at.  In  paragraph  1  of  the  agreement  of 
reference  the  obstruction  of  light  is  referred  to,  and 
by  obstruction  is,  of  course,  meant  legal  obstruction. 
Now,  the  umpire  has  found  that  the  plaiatiffi  are 
entitled  to  £600  damsges,  not  in  any  event,  but  only 
if  there  has  been  a  legal  obstruction  of  their  rights. 
If  the  umpire  fiods  that  the  ground  floor  has 
•offident  light,  but  the  floor  above  has  more  light,  that 
is  nothiog  but  a  floding  of  fact  that  that  particular 
bnoiness  carried  on  on  the  floor  above  requires  an 
extraordinary  amount  of  light  The  umpire  finds 
there  is  sufficient  light  for  ordinary  purposes,  bat  if 
he  is  entitied  to  award  damages  for  interference  with 
an  extraordinary  amount  of  light,  then  he  awards 
£600  damages.  The  Prescription  Act  (2  &  3  Will.  4, 
o.  71),  s.  3,  only  refers  to  ordmary  user :  CoIU  v.  Home 
ajhd  Colonial  Stores  {Limited).  The  fact  that  you  Have 
enjoyed  for  a  time  a  greater  user  does  not  entitle  you 
to  acquire  a  right  of  greater  user :  vide  p.  203  of  above 
case.  Again,  something  done  by  the  owner  of  the 
dominant  teoemeot  cannot  affect  the  quantum  of  user 
if  the  owner  of  the  servient  tenement  has  no  notice. 
There  can  be  no  actionable  nuisance  unless  the  indi- 
vidual has  been  deprived  of  something  to  which  the 
ordinary  individual  is  entit'ed :  Lan/ranchi  v.  Mac- 
kenxie,  15  W.  B.  614,  L.  B.  4  Bq.  421. 

Eldan  Bankes  replied. 


Jan.  20.— B&AY,  J.,  read  the  following  judgment : 
This  is  a  special  case  stated  by  an  umpire  in  his 
award.    The  plaintiffs   were   the   owners   of    eight 
houses  in  Gookridge-street.  Leeds.     The  defendant 
was   the  Bishop    of   Leeds,   and  was   erecting  a 
cathedral  on  a  piece  of  land  opposite,  partiy  vacant 
and  partiy  occupied  by  old  bwmngs,  aud  tiie  plain- 
tiffs complained  that  the  erection  of  the  cathedral 
interfered  with  their  ancient  lights.    The  matters  in 
dispute  were  referred  to  arbitration  by  an  agreement 
between  the  parties  dated  the  2l8t  of  December,  1902. 
Mr.  Blashill  was  appointed  umpire,  and  t^e  reference 
proceeded  before  him.    After  the  evidence  was  closed 
he  was  asked  to  defer  making  his  award  until  the 
House  of  Lords  had  given  their  decision  in  ColU  v. 
The  Home  and  Colonial  Storee,  and  subsequently  to 
state  his  award  in  the  form  of  a  special  caie.    This 
he  did,  and  by  his  award,  after  stating  certain  facts, 
awarded  and  found  as  follows :    "  Notwithstanding 
the  defendant's  buildings,  there  remains   student 
light  to  the  plaintiffis'  premises  for  all  purposes  of 
ordinary  use  and  the  plaintiffs  are  not  entitled  to 
damages  for  interference  with  such  ordinary  user,  but 
if  I  am  entitied  to  take  into  account  damages  which 
the  plaintiffi  have  sustained  in  respect  of  loss  of  light 
to  those  parts  of  the  said  premises  uied  for  occupa- 
tions in  respect  of  which  a  special  amount  of  light  is 
reouired,  then  I  award  six  hundred  pounds  damages 
to  be  paid  by  the  defendant  to  the  plaintiffs,"  and  he 
submitted   to   the   court   the   following   question: 
"  Whether  on  the  foregoing  facts  I  am  ^und  by  the 
decision  in  Home  and  Colonial  Stores  t.  ColU,  and 
therefoire  csnnot  award  damages  to  the  plaintiffs,  or 
whether  I  can  award  damages  in  respect  of  interfer- 
ence with  such  special  ui er  as  aforesaid."    This  is  tiie 
question  I  have  to  decide. 

Mr.  Bankes,  on  behalf  of  the  plaintiffs,  took  three 
points.  First,  he  said  that  the  umpire  had  found 
that  an  architect's  busineu  was  not  an  ordinary 
business,  that  this  was  wrong  iu  law,  that  an 
architect's  business  was  an  or£nary  business,  and 
as  he  had  found  that  the  light  was  insufficient  for 
this  business,  he  had  found  that  it  was  insufficient 
for  an  ordinary  business,  and,  therefore,  according  to 
the  law  as  laid  down  in  ColWs  case,  there  had  been  an 
actionable  interference  with  the  plaintiffiB'  ancient 
lights  and  the  plaintiffiB  were  entitied  to  the  £600 
damages.  And  as  an  alternative  to  this  he  contended 
that  the  question  whether  an  architect's  business  was 
an  ordinary  business  was  a  mixed  question  of  law 
and  fact  and  the  umpire  must  have  misdirected  him- 
self or  misunderstood  ColU^e  case,  and  that  I  ought  to 
send  the  case  bade  for  him  to  state  the  facts  more 
fully. 

Secondly,  he  contended  that  the  twenty  years' 
enjoyment  had  given  the  plaintiffs  a  right  to  the 
special  light. 

Thirdly,  he  contended  that  by  the  agreement  of 
reference  the  defendant  had  agreed  to  pay  for  actual 
damage  sustained  whether  there  was  actionable 
interference  or  not. 

I  will  examine  these  contentions.  First,  what  is 
meant  by  the  expressions  which  are  to  be  found  in  the 
special  case  and  in  the  judgment  in  ColWe  case, 
"  ordinary  user  "  or  **  ordinary  business  "  or  «*  ordin- 
ary purposes."  I  think  that  the  word  "  ordinary  " 
is  used  solely  with  reference  to  light ;  and  an  ordinary 
user,  or  an  ordinary  business  means  a  user  or  business 
which  in  fact  requires  only  an  ordinary  amount  of 
light.  Is  this  a  question  of  law  or  fact  ?  In  my 
opinion  it  is  a  question  of  fact.  It  must  depend 
upon  the  evidence  in  each  case,  and  it  cannot  be  adjudi- 
cated as  a  matter  of  law  whether  an  architect's 
business  or  any  other  business  is  an  ordinary  business. 
If  I  am  right  in  this  I  have  no  power  to  interfere 
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with  tlie  fiadiag  of  the  umpire.  I  do  not  tblnk  it  ii 
BYQn  mixed  fact  aDil  Iaw  ;  but  if  it  were,  I  feel  quite 
iinftble  to  aae  where  tbe  uinptre  has  in ii directed  him- 
self or  bow  be  baa  mi i understood  CoU$'m  €ate*  When 
I  look  ftt  tbe  f  lets  aa  stated  ia  paragraphs  4  to  7  of 
tbe  case  it  seemfl  to  me  tbat  tbe  plaint i^^  here  have 
a  fir  weaker  case  than  tbe  Home  and  Colonial 
Stores  bad*  Tbe  width  of  tbe  street  in  Colk'a  cate  was 
about  equal  to  tbe  beight  of  tbe  defendant's  buiLdingip 
viz.,  forty -one  feet*  Here  th»  street  averages  sixty 
feet  in  width  and  tbe  beigbt  of  tbe  main  wall  ii 
otdf  ifty  feet*  It  is  trna  that  opposite  some  aaaall 
parts  of  tbe  ptaintiflfs'  premispa  the  aagla  ia  reduced 
to  forty -four  degreea  or  even  lesa^  but  these  are  not 
the  parts  of  tbe  pr^misea  wbere  the  special  light  ia 
required.  It  aeema  to  me  tbat  the  ncupire  would  have 
been  wrong  even  as  regards  the  ground  floor  if  he  bad 
found  that  there  waa  an  actionable  interference,  much 
more  so  aa  regarda  tbe  first  floor.  It  bis  Endinga  are 
to  be  criticizBd,  tbe  observation  I  abould  be  disposed  to 
make  is  tbat  an  arcbitect  and  a  clotb  merchant  must 
reqtiire  an  extraordinary  amount  of  light  if  damage 
to  tbe  extent  of  tbe  £600  bave  been  auatainftd  by  tbe 
erection  of  the  cathedral*  But  however  that  may  b^, 
I  accept  tbe  umpire's  Adding,  and  accepting  it  I  am 
quite  unable  to  see  tbat  the  umpire  has  misdirected 
bioiaelf  or  misunderstood  ColWi  case.  la.  tmtb  tbe 
flndinga  tbat  the  architect  and  cloth  merchant 
require  a  apeciat  light,  and  tbat  thia  Ugbt  hai  been 
interfered  with,  are  intended  by  the  umpire  to  be 
flndinga  in  tbe  plainti^j'  favour  which  wiU  enable  them 
to  raise  their  aecond  point* 

Further,  it  seems  to  me  that  the  umpire  has  not 
intended  to  state  a  apecial  case  to  enable  tbe  plaintiffs 
to  raise  their  first  point  or  to  dispute  any  of  bia 
findings  of  fact.  The  only  point  raised  ia  whether 
**  on  the  forf  going  facta  he  ia  prevented  from  awarding 
damagps/'  and  I  bare  no  right  to  question  the  facts. 

I  come  now  to  the  second  point,  whtcb  doaa  raise  a 
qtiBition  of  law — viz,,  whether  use  or  eojoymentof  a 
ipectal  light  for  twenty  yeara  gives  a  right  to  that 
apecial  light,  and  thus  enlargea  the  easement  and 
increasei  the  burden  of  the  servient  tenement.  It  ia 
important  to  observe  tbat  the  umpire  does  not  state 
u  a  fact  that  the  owners  of  the  servient  tenement 
were  aware  tbat  the  premises  were  being  used  for 
busineises  that  required  special  light*  It  was  said 
by  the  plaintiffs'  oouusel  that  no  evidence  was  given 
at  tbe  heariog  before  the  umpire  about  itj  and  that  if 
it  ia  a  relevant  fact  I  ought  to  a  end  the  c*ae  back  to 
the  umpire  to  find  it*  I  do  not  agree  with  that  con- 
tention, A  pMntiif  ha«  to  prove  bis  case,  and  if  he 
doet  not  prove  a  neoeatary  fact  of  bis  case  be  mast 
fill.  The  only  fact,  therefore,  tbat  I  have  to  deal 
iritb,  is  tbe  use  and  enjoyment  of  the  special  ligbt  for 
twenty  years*  Dees  that  give  a  right  to  it  ?  Kow, 
this  most  important  point  waa  not  decided  in  ColU*8 
mse;  it  wss  much  discuised,  but  aa  their  lordshipa 
came  to  the  conclusion  tbat  there  waa  no  luffident 
evidence  of  twenty  years'  nser  it  became  unneceaiiary 
to  decide  it.  It  is,  however,  referred  to  in  Lord 
Davey'i  judgment,  which  ia  alao  the  judgment  of 
Lord  Bot>ertson,  and  ia  touched  npon  in  Lord 
Lindley'a*  but  there  is  certainly  nothiDg  in  either  of 
tbeae  jndgments  which  aaaiats  the  pfaic tiffs'  con- 
tention. On  the  contrary,  the  inclination  of  their 
opinion  aeema  against  it*  There  is  a  dt'Hum  in 
Malina,  V,0.*8,  judgment  in  Lan/ranchi  v*  Mackenzie, 
L.  E.  4  Eq.  421,  at  p*  430,  distinctly  opposed  to  the 
plaintiffs'  contention  if  knowledge  is  not  to  be 
assumed,  and  Mr*  Bankea  was  unable  to  peint  to  any 
dictum  in  anjr  case  in  his  favour.  Malins,  V.C.*a, 
reasons  fcr  tbickiog  tbat  no  right  could  he  gained 
in  the  absence  of  knowledge  seems  to  me  to  be  nn- 
answerable* 


If  the  origin  of  tbe  right  to  light   is  a  supposed 

loat  grant  or  covenant^  aa  the  caaes  seem  to  show,  who 
would  presume  that  the  owner  of  the  servient  tene- 
tDBiit  intended  to  grant  a  special  right  beyond  the 
ordinary  right  when  he  was  ignorant  of  the  ipeeial  UAer 
or  enjoyment  P  I  am,  however,  prepared  to  go  further 
and  to  bold  that  even  twenty  years'  enjoyment  ts  the 
knowledge  of  the  owner  of  the  servient  tenement  will 
not  give  a  larger  right*  £  tbink  that  the  results  of  th^ 
judgments  ia  CoWb  cme  is  to  show  that  the  t^at  of 
the  right  is  whether  the  obstruction  complained  of  is 
a  nuisance*  If  one  turns  to  the  nuiaance  caiea,  do  m 
find  any  trace  of  a  doctrine  that  a  person  to  bad 
health  or  carrying  on  a  delicate  trade  is  entitle  to 
more  comfort  or  freedom  from  annoyance  ttim 
ordinary  people  becauie  for  twenty  years  bia 
neigbhours  have  been  aware  of  bis  state  of  health  or 
tbe  trade  be  was  carrying  on  and  have  left  hind  on* 
disturbed*  I  am  not  aware  of  any  deciiton  that 
suggests  it.  Such  a  proposition  souudj  absurd. 
Again,  I  think  in  many  of  the  judgments  in  f^olU*  caie 
and  in  otber  casei,  it  ia  implied  if  not  ezpreaaed  that 
in  mEa^uriog  the  quantum  of  light  to  whicll  tbe 
owner  of  the  dominant  tenement  ii  entitled  the 
purpose  for  which  be  desires  to  use  or  uses  tbe  li^bt 
should  be  disregarded,  atid  does  not  either  enlar^  or 
diminish  the  easement  which  be  haa  acquired;  aae 
especially  the  judgmeot  ol  Lord  Davey,  where  ha  tAji 
tbat  it  is  agreed  on  all  hands  that  a  mtn  doea  not  love 
or  restrict  hia  right  to  light  by  n on- user  of  bis  atM3i«at 
light  or  by  not  using  the  full  measure  of  light  wincfe 
the  law  permits.  If  tbe  actual  user  la  not  th«  teil 
where  tbe  uae  falls  below  tbe  statidard  of  what  siaij 
reaionably  be  required  for  the  ordinary  pnrpisss  of 
inbahitaucy  and  business,  why,  it  may  ba  Aifctd. 
abould  it  be  made  a  test  wbere  tbe  use  hia  baan  of 
special  or  extraordinary  character  in  excess  of  timt 
Staudard.  B3  in  Faic^  v.  Jack,  L.  R.  4  Gh.  295,  I^otd 
Cran worth  rejects  tbe  argument  of  tbe  defmdaat 
tbat  the  plaintifTs  present  businesa  did  not  reqmf«  a 
strong  light,  and  for  thia  bnsinesa  there  rem%tii«d  a 
suMcient  light.  8o  again  in  Uourlauld  v.  Lf^K  L^  H. 
4  Et.  126,  17  W.  B.  Dig*  101,  and  it  waa  held  that  tli« 
right  waa  acquired,  although  for  a  part  of  the  iwmoitf 
years  the  houae  was  uninhabited  and  unfit  for  habit*  tii3cu 
It  waa  well  obaerved  by  Mr,  Waugh  in  his  ar^- 
ment  f:»r  the  defendant  that  the  special  uiar  on 
which  the  daim  ia  founded  is  a  user  on  the  domiOBttt 
tenement  and  not  on  the  servient  tenement.  Tte 
servient  tenement  is  not  lu  any  way  a£Feeted  bj  tl 
If  the  true  doctrine  b^  that  it  is  laid  down  in  CoU*$ 
case  that  by  twenty  years*  user  all  that  ia  aoqutrid  il  a 
right  to  prevent  the  defendant  from  huildiD|f  ao  si  le 
interfere  with  the  light  previously  enjoyed*  ^ 
materially  aa  to  amount  to  a  nuisance^  I  thiok  it 
would  not  be  logically  couaistent  with  tbia  dooCrbs 
to  hold  tbat  a  larger  right  can  be  acij aired.  I  tliiait 
also  to  introduce  the  element  of  the  quantcmi  ol  wtm 
would  work  inconvenience  and  introduce  mfeovta^rty. 
If  the  onl^  right  capable  of  being  acqriirsd  hm  tibt 
sufficient  hght  for  the  ordinary  user  of  inhaliitaiMj 
and  buEinesi,  the  owner  of  the  servtettt  leottMBl 
knows  bis  exact  position,  be  knows  within  matwinaMi 
limits  how  high  he  can  raise  hia  bnildingi*  tod 
whether  during  the  tweoty  years  it  is  wortk  kii 
while  to  obstruct  hia  neighbour's  windows.  If  a  QK^ 
to  ipeoial  light  be  capable  of  acquisition  ftillbiCMlMS 
knowledge  he  cannot  know  hia  position*  and  if  ht  iai 
notice  of  some  apeciiU  light  being  rf quirsd  for  kia 
neighbour's  buaineas  be  oannot  meavttre 
with  any  exactitude.  It  aeemi  to  mi 
unreasoQahle  to  presume  that  any  man 
made  a  grant  of  such  an  indefinite  eaiemenL  Ob  tkm 
whole  I  think  both  reason  and  authority  compel  mi 
to  decide  this  point  against  the  plaiatiSli* 
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The  last  point  ■oemi  to  depend  entirely  upon  the 
true  oonstrnotion  of  the  agreement  of  the  Ist  ol 
December,  1902.  Has  the  defendant  by  the  agreement 
agreed  to  pay  for  aotoal  damages  eoitamed  whether 
there  was  an  actionable  interference  or  not  ?  Belianoe 
was  chiefly  placed  in  the  redtal  and  in  dsuse  1. 
It  was  said  that  the  recital  states  that  the  agree- 
ment was  a  "  compromise  "  which  implies  conoesftion 
on  both  sides,  and  that  if  the  defendant  had  not  made 
this  c(mcession  he  had  made  none.  Mr.  Wangh 
pointed  ont  that  daute  9  was  a  concession,  and  I 
think  he  is  ri^t  I  think  the  power  was  given  in 
Ueia  of  the  power  to  grant  an  injoootion.  The  real 
qnestion,  howerer,  depends  on  danse  1 .  Does ' '  inter* 
ference  with  or  obs^otion  of  light "  mean  legal  or 
actionable  interference  or  obstraotion,  or  in  other 
words  is  it  interference  with  or  obstmction  of  light  to 
which  the  plaintiff  was  entitled.  This  was  the  claim 
of  the  plaintiffi  as  appears  by  the  recital.  The  redtal 
implies  that  this  was  disputed,  and  this.  I  think,  was 
the  dispute  referred  to  arbitration.  I  cannot  draw 
from  the  words  of  the  agreement  any  inference  that 
the  defendant  intended  to  give  up  any  legal  defence. 
I  think  the  dispute  was  whether  the  pluntiffs  had 
sustained  legal  damage  for  which  any  aotion  would 
lie  against  the  defendant. 

It  remains,  therefore,  to  look  again  at  the  fiodings 
of  the  umpire.  He  has  found  mat  suffident  h'ght 
remained  f6r  all  purposes  of  ordinary  user.  I  think 
that  flndioff  was  substantially  the  same  as  the  fiodiog 
of  Joyce,  J.,  in  OoUs^b  ease,  and  the  House  of  Lor£ 
hftying  held  that  on  that  finding  no  action  lay  dther 
for  an  injunction  or  for  damages,  I  must|hold  that  the 
plaintifis  are  entitled  to  no  dsmtges  here  and  mu9t 
direct  judgment  to  be  entered  for  the  defendant  with 
costs  so  far  as  I  have  any  jurisdiction  to  deal  with 
costs. 

Judgment  far  the  de/endanU. 

Solidtors  for  the  plaintiffs,  Pitman  &  8on$,  for  H' 
Dm%9on,  Leeds. 

Solidtors  for  the  defendants,  Johnson^  WecUherall,  d: 
Stuart,  for  Watkin$,  York. 


and  > 
J.)    ) 


Dec.  20. 


K.  B.  Dlv. 

(Lord  Alverstone,  L.C.  J.,  and 

Kennedy  and  Bfdley,  JJ. ' 

TOBKSHIBE   (WOOLLBN   DISTRICT)    ElEOTRIO   TBAM- 

WAY8  V.  Ellis,  (a.) 

Tramway — Light  raUtoay  —  *^ Hackney  carriage**  — 
••  OmnihuB  **— jTromoore  run  on  ratU  laid  in  street  and 
worked  hy  electric  energy-^Toum  Police  Olaueee  Act, 
1847  (11  <fc  12  Vict.  c.  89),  $$.  37,  45— Tom;/!  Police 
Claueee  Act,  1889  (52  &  53  Vict.  c.  89),  ee.  3,  6— 
Lighi  RaUwaye  Act,  1896  (59  A  60  Vict  c.  48)— iSfpen 
VaXUy  Light  Railway  Order,  1901. 

The  aippdtanU  were  a  light  railway  company  f of  med 
under  provieional  orders  made  in  a^ocordance  with  the 
Light  Railways  Act,  1896,  who  had  been  summoned  and 
convicts  for  allowing  one  of  their  cars  to  ply  for  hire  in 
the  borough  witJiout  a  licence,  contrary  to  the  provisions 
of  the  Town  Police  Clauses  Act,  1817,  as  extended  by  the 
Town  Police  Clauses  Act,  1889. 

HM,  that  the  appellants  had  been  wrongly  convicted, 
ginee  the  provisions  in  the  Town  Police  Clauses  Act,  1889, 
which  enlarged  the  definition  of  hackney  carriage  in  tJie 
Town  Police  Clauees  Ad,  1847,  so  a$  to  include  omni- 
bueee,  did  not  apply  to  a  car  plying  for  hire  on  a  street 

(a.)  Reported  by  BBSKnnB  Bbid,  Esq.,  Barrister- 
at-Law. 


railway  or  tram  line  constructed  ani  worhed  under  an 
order  made  under  the  Light  Railways  Act,  1896,  for 
such  car  was  not  a  hackney  carriage  within  the  meaning 
of  the  Town  Police  Acts. 

Oase  stated  by  the  justices  of  the  peace  in  and  for 
the  borough  of  Dewsbury,  on  an  information  pre- 
ferred l^  the  respondent,  the  town  derk  of  Dawslmry, 
against  the  appellants  for  permitting  one  of  their 
tramcars  to  be  used  as  a  haoknev  ci&n&ge  plying  for 
hire  within  the  said  borough  wiuiout  having  obtiuned 
a  licence  from  the  corporation  for  such  carnage  to  ply 
for  hire,  as  required  by  section  37  of  the  Town  PoUee 
Glauses  Act,  1847. 

The  justices  held  the  offence  proved,  and  fined  the 
appellants  2s.  6d. 

The  case  set  out  the  following  facts  as  admitted  or 
proved  before  the  jastices : 

(a)  That  the  appellants  were  the  proprietors  of  the 
carnage  intmided  to  be  referred  to  in  the  information. 

(b)  That  such  carriage  was  similar  to  a  tramcsr 
worked  by  electrical  energy,  and  was  constructed  for 
and  used  by  the  appellants  to  run  over  their  light 
railways  under  and  by  virtue  of  the  pro?isions  of  the 
Spen  Valley  Lisht  Bail  way  Order,  1901,  and  the  Spen 
Valley  light  Bailway  Extensions  Order,  1901,  both 
orders  bemg  made  under  the  Light  Bailways  Act, 
1896,  and  formed  part  of  the  rolhng  stock  equip- 
ment for  the  nulways  authorised  to  be  provided 
therefor  by  the  said  orders  and  Act* 

(c)  That  such  light  railway  was  similar  in  all 
respects  to  a  tramway  and  ran  through  the  public 
streets  of  Dewsbury  and  the  adjoining  districts. 

(d)  That  on  the  10th  of  liay,  1904,  the  said  carriage 
was  used  by  the  appellants  to  carry  passengers  at 
separate  fares  within  the  borough  of  Dewsbury. 

(e)  That  the  carriage  had  not  been  licensed  by  the 
mayor,  aldermen,  and  burgesses  of  the  borough  of 
Dewsbury,  and  that  no  application  for  any  such 
licence  had  been  made. 

4.  The  respondent  contended  that  such  carriage 
was  an  onmibus  within  the  meaning  of  the  Town 
Police  Glauses  Act,  1889,  that  it  must  therefore  be 
deemed  to  be  included  within  the  term  "hackney 
csrriage  '*  in  sections  37  and  45  of  the  Town  Police 
Olauses  Act,  1847,  and  that  the  appellants  permitted 
tiie  same  to  be  used  as  a  hackney  carriage  plying  for 
hire  within  ^e  borough  contrary  to  the  provisions  of 
the  last-mentioned  section. 

5.  The  appellants  contended: 

(a)  That  such  carriage  was  in  any  event  not  an 
<>  omnibos  "  within  the  meaning  of  the  Town  Police 
Clauses  Act,  1889,  nor  a  **  hackney  carriage  "  within 
tiie  meaning  of  the  Town  Police  Clauses  Act,  1847 ; 
and 

(b)  That  by  reason  of  the  Light  Bailways  Act,  1896, 
and  the  Spen  Valley  Light  Bailway  Orders,  the  pro- 
visions of  the  said  Town  Police  Clauses  Acts  did  not 
apply  to  such  carriage,  and  in  any  case  no  such  licence 
as  was  referred  to  in  the  information  was  required 
therefor;  and 

(c)  That  the  said  carriage  was  not  only  licensed  to 
be  used  by  the  said  light  railway  orders,  bat  was 
required  to  be  so  used ;  and 

(d)  That  the  said  carriage  did  not  ply  for  h^re 
witbin  the  meaning  of  the  Acts. 

6.  At  the  hearing  the  appellants  cited  the  following 
cases :  City  and  South  London  Railway  Co,  v.  London 
County  Council,  [1891]  2  a  B  513,  39  W.  B.  Dig. 
191,  and  /Surrey  Commercial  Dock  Co.  v.  Bermondsey 
Corporation,  52  W.  B.  446,  [1904]  1  K.  B.  474. 

7.  l^e  justices  (by  a  majority  of  three  to  one)  were 
of  opinion  l^t  the  said  carriage  was  an  omnibus 
witbin  the  meaning  of  the  Town  Police  Clauses  Act, 
1889,  and  therefore  a  hackney  carriage  within  the 
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meoninir  of  ieotions  ^7  and  45  of  tbe  Town  Police 
Clauses  Act»  1847  ;  that  tbe  pTovislous  of  these  Acti 
applied  to  such  carriage  and  were  not  overriden  by 
the  Spen  Valley  L^ght  Railway  Order,  1901 ;  and  that 
the  appellants  had  been  guilty  of  an  offence  nnder 
section  4  a  of  the  Town  Folic  a  Clauses  Act^  1347,  in 
peimittiDg  such  carnage  to  be  nied  aa  a  hackney 
aarriage  plying  for  hire  within  the  borough  of 
DewB&nry  without  having  obtained  a  lioence  for  the 
same. 

3>  The  queatioQ  for  the  opinion  of  the  court  was 
whether  upon  tbe  above  statement  of  facts  the 
juatioes  had  come  to  the  oorreot  determinatioa  in 
point  of  law,  and  if  not,  what  should  be  done  in  tbe 
prtmlses. 

By  seotioni  37  and  45  of  the  Town  Police  Clauata  Act, 
1847  (10  &  11  Vigh  c.  89),  aa  iocorporated  with  the 
Public  Health  Act,  1875  (38  &  39  Vjct  C,  65),  by  section 
171  of  that  Act,  tbe  proprietor  of  any  carriage  naed  aa 
a  hackney  carriage  wi  thout  firat  baing  liceosed  by  the 
urban  antborttj  is  liable  to  a  penalty.  By  the  Town 
Police  Clanaes  Act,  18^9  (52  &  o:j  Vict  c.  14),  wbioh  in 
to  be  deemed  to  be  incorporated  with  section  171  of 
the  Pablic  Health  Act,  1875^  tbe  above-mentioned 
pTOviaiona  of  tbe  Town  Police  Olausas  Act,  1^47^ 
amoDg  others,  are  extended  to  omnibuAesi  and  by 
section  3  of  that  Act  the  t^rm  *'  omuibua'^  when  used 
in  this  Act  shall  include  *'  every  omoibua,  char-a^bmc, 
wagonette,  brake,  stage  coach,  and  other  carriage 
plying  or  standing  for  hire  by  or  used  to  carry 
paaaeugerA  at  iep%rate  fares  to,  from,  or  in  any  part 
of  the  prescribe  i  distance;  but  shall  not  to  elude 
any  tramcar  or  tram  carriage  duly  licensed 
under  tbe  provisions  of  the  Tramways  Ac^,  1S70, 
or  of  any  Pro viaional  Order  made  thereua  d  er 
ajad  condrmed  by  Parliament  or  under  the  proviaions 
of  a,vy  looal  Act  of  Parliament     .     ,     ,'* 

The  Spen  Valley  Light  Bail  way  Order,  1901,  was  an 
order  -of  the  Light  Railway  Commissioners  of  tbe 
ordieary  form,  autboridDg  the  conatruction  of  a  street 
railway  in  the  nature  ot  a  tramcar,  and  containing 
provisions  authorizing  the  Board  of  Trade  to  maka 
regulations  with  regard  to  the  uie  of  mechanieal 
power  on  the  line  and  giving  the  local  authority 
power  to  make  bye-lawa  for  the  running  of  the  care, 
advertisements,  and  so  forth. 

Danckwerist  K\C.  {LUwdhjn  DmfUs  with  him),  for 
the  appellants* — The  Justices*  deciwon  here  that  a 
carriige  run  upon  a  light  railway  was  a  haekn^y 
carriage  carries  with  it  this  absurdity,  that  a  light 
railway  must  get  a  licence  from  every  local  authority 
through  whose  diatrtct  the  line  nms=-and  there  mtght 
be  a  great  many,  Couaequently,  although  tbe  tdil- 
way  company  wat  bound  to  run  aach  a  number  of 
ears  as  was  necessary  to  meet  the  public  require- 
ments.^ each  of  the  local  authorities  would  have  tbe 
discretion  of  aajing  how  many  of  these  earring ej 
there  muat  be  run  within  tbtir  diatriot,  [After 
referring  to  sectiona  11,  12,  and  28  of  the  Lf|;lit 
Hallways  Act,  1896|  be  was  stepped,] 

Macmorran,  K  C, J  mud  t\  Fkttimod  Fritchard,  tor 
the  respondent,— The  licecce  to  bo  granted  by  tbe 
urban  authority  under  section  37  of  the  Town  Police 
Clauses  Act,  1847,  was  only  extended  to  omnibuses 
after  the  Tow D  Police  Clautes  Act,  1S89,  came  into 
force*  Therefore  trameara  would  not  have  ome 
within  the  section  without  ap^ioial  legislation  wbeti 
they  were  first  authorized  by  the  Tramways  Act, 
1870.  We  find  that  there  was  such  a  apeeial  provision 
in  section  4S  of  the  Act  of  1870  refemT>g  to  the 
liceDafng^  trameara  and  the  drivers  and  conduotors* 
The  LegisiatnTe  deeming  licences  oecessary  in  tbe  case 
of  tramways  authoti^ed  under  the  Act  of  I87r» 
in  tended  those  proviaioiia  to  ©attend  to  thoae  tramways 


which  are  termed  light  milwaya  and  antbortzied  by 
Lighf  Kail  ways  Act,  tbe  oarriai^es  being  indiattngnijh- 
able  for  all  practicable  pnrpoiea  from  those  used  on 
a  tramway.  These  street  trains  are  not  real  railw«yi 
stopping  only  at  staHoos*  but  atop  where  requireii 
within  certain  reatrictiona  to  pick  np  or  set  down 
paisengers.  The  definition  a  of  hackney  carriage  in 
the  Act  of  1347  by  the  Act  of  1889  is  est€»ded 
to  omnibuiea,  and  tramways  are  exprewly 
exoluded  from  ita  operation  becauie  proviiicMi 
already  f xisted  for  tbe  licen^ring  of  tramoara  nndar 
the  Act  of  1870.  Tbe  inference  therefore  ia  that 
the  Legislature  intended  that  the  definition  of 
omnibus  in  the  Act  ibould  include  a  tramcar  mnniuf 
on  lines  authonzed  by  the  Light  Bail  ways  Act.  Tha 
vehicles  now  in  question  are  trameara  for  all 
practical  purposes,  and  therefore  muH  be  Uoensid 
tinder  the  Act  of  1847  aa  extended  to  omnibnaes  by 
tbe  Act  of  1^89, 

Lord  Aly^rstonSi  L*C.  J« — It  aeems  to  me  tbaltila 
pnint  argued  does  tbe  greatest  credit  to  the  tng^mtilT 
of  theperroDs  who  have  raised  it,  because  no  one  wm 
experience  of  parallel  lines  of  tegialation  oomld 
poFsibly  have  come  to  the  concluaion  mat  that  winch 
ia  for  all  effective  purpose  a  a  railway,  waa  to  be  sabjsel 
to  the  proviaiooi  of  the  Town  Police  OlaQWt  A«it4  in 
the  matter  of  the  licensing  of  carriages,  Tbe  Hoeoacog 
sections  are  those  of  tbe  Town  PoUue  Clauses  Act, 
1847,  and  it  is  suEdent  for  this  purpose  to  s^^  that 
by  section  37  the  local  authority  may  from  time  ta 
time  licence  to  ply  for  hire  auch  number  oE  hacknty 
Cirri agea  as  they  sball  think  fit.  The  control  giveQ  t£i 
the  local  authority  by  tbe  Act  ia  not  only  iu  th«  m^ttif 
of  vehicles,  but  in  the  matter  of  drivers,  and  in  tbe 
matter  of  the  general  conduct,  and  the  way  in  wMA 
tha  carriages  are  to  be  conductedi  Than  catD«  t^ 
Act  of  1889,  which  actually  enablea  the  looal  aatlionty 
to  determine  what  badgea  were  to  ht  worn,  wbat 
nnmbera  are  to  be  put  on  omnibuses,  the  immb^r  cif 
people  to  be  carried,  and  as  to  the  fitness  of  tho  hours 
aud  BO  on,  and  tbe  carrying  and  lighting  of  pvomr 
hmps  upon  tbe  vehicles ;  and,  I  suppoae^j  it  bvig 
thought  by  some  iugeniaus  person  tliat  It  mi^t 
bg  well  that  tramways  should  not  com^  by  iTnp]ioa> 
tion  into  that  Act,  they  are  expressly  ^XidadsdL 
it  being  tbe  fact  that  they  were  already  daak 
with  for  certain  purpoaea  with  regard  to  Iho  bal 
authority  under  section  48  of  the  Tramwaji  A^^ 
1870,  It  has  been  most  iogeniously  suggesttd  t&iiil 
was  because  there  had  been  special  legtalationfor  tisn* 
way  a  that  they  were  excluded  from  the  Act  of  18®, 
and  that  everything  else  of  this  character  not  fvprnwly 
excluded  comes  within  tbe  defioition  of  '*  ommbQi,'** 
What  is  tbe  right  and  proper  view  ?  Orer  m  Im^ 
period  of  years  there  was  legislation  with  i^Sasd  III 
hackney  carriages,  culminating  in  the  oombinddl 
of  these  two  Acts  of  Parliament  of  IH47 
There  was  in  1870  a  subject-matter  calJed 
ence,  somewhat  resembhug  hackney 
namely^  trameara — which  at  auy  rateinsbip^^ 
Eomewhat  near  to  omnibuses ;  and  it  wm 
desirable  that  they  sbouM  be  under  tbe  ji 
of  the  local  authority  for  this  purpose,  and  i 
there  is  an  express  enactment  with 
powers  of  the  local  authority,  A  few  ya 
a  number  of  Acts  of  Parliameut  were 
regard  to  light  rait  ways  p  all  directed,  eofar  «i  1 1 
to  make  the  light  railways,  rail  ways  in  the  soBavof 
being  subject  to  tbe  same  provisions  as  onliikary  j 
ways  were  under  the  previous  statutes,  aaxt  th 
was  no  suggestion  that  the  light  railways  wi 
subject  in  this  rr  apect  to  the  local  authority. 

In  the  light  Rail  way  a  Act,  1 8BG,  and  tfae  m4m% 
thereundf r,  ^ere  is  not  a  trace  of  anj  fal^iftiai  ol 
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sabjectiDg  the  light  rsQwayi  or  theur  vehiolef  to  the 
local  authorities  in  this  respect,  bat  on  the  contrary 
there  are  a  number  of  sections  indicating  that  what  Is 
p^dng  to  be  constnicted  under  the  powers  of  that  Act 
u  to  be  subject  to  what  I  may  call  railway  le^^isla- 
ttoo.  Then  came  the  order  of  the  light  Bailway 
Commissioners  providing  that  the  Board  of  Trade 
shall  have  jurisdiction  with  resard  to  man;^  of  the 
thin^  as  to  which  the  local  autnority  have  jurisdic- 
tion m  the  matter  of  hackney  carriages,  and  expressly 
giving  the  lo^  authority  po?rer  to  make  bye-laws, 
with  reference  to  the  portion  of  the  railway  in  their 
district,  with  regard  to  the  speed,  the  distances  at 
which  carriages  uiall  follow  one  another,  stopping  on 
the  route,  the  traffic  on  the  road,  advertisements  upon 
the  carriagfs  which  would  be  unsafe  or  unsightlv, 
overcrowding,  and  the  hours  for  conducting  goods 
traffic  These  are  matters  which  are  in  pari  materia, 
to  a  very  large  extend  with  those  enumerated  in 
section  6  of  Sie  Town  Police  Clauies  Act,  1889.  I 
think  it  is  quite  impossible  to  come  to  the  conclusion 
that  if  the  Legislature  reaUy  meant  to  give  the  powers 
which  are  contained  in  section  6  of  that  Act  to  the 
local  authority,  they  would  have  cut  down  the  rights 
of  the  IocaI  authority  in  respect  to  the  partionlar 
matters  enumerated. 

Some  ingenious  person  persuaded  the  majority  of 
magistrates  that  the  droular  route  by  wmoh  Mr. 
Macmorran  seeks  to  make  the  carriages  of  the  lisht 
railway  subject  to  the  Act  of  1889,  w»s  a  route  uat 
they  could  safely  travel,  and  thereupon  they  gave  the 
decision,  which  i<  now  under  consideration  by  us,  that 
every  carriage  of  a  light  railway,  though  it  is  run 
under  circumstances  to  a  large  extent  entirely  different 
from  those  under  which  it  was  contemplated  when 
the  Tf amway  Aot,  1870,  was  passed,  that  tramcars 
would  run,  must  be  licensed;  and,  I  suppose,  the 
driver  and  conductor  licensed.  The  absurdity  would 
be  too  great  We  have  given  very  full  consideration 
to  tiie  matter,  and  our  attention  has  been  been 
directed  to  mauy  of  the  sections,  but  all  pointing  in 
the  direction  that  a  light  railway  carriage  is  a  railway 
carriage.  It  is  not  a  hackney  carriage,  and  it  is  not 
a  tramway  car.  Thertf are  the  appeal  must  succeed.  I 
have  no  doubt  whatever  about  it. 

KXHNXDY,  J.— I  agree. 
Bn>LBT,  J. — I  agree. 
Appeal  aihtoed. 

Solicitor  for  the  appellants,  Sydney  Meree. 
Solicitors  for  the  respondent.  Sharpen  Parker^  A  Oo.f 
for  H.  EUi$,  Town  Clerk,  Dewsbury. 


9nbfi  atoumO. 

{On  appeal/nm  the  Supreme  Court  of  Canada.) 

Nov.  11. 
MoArthxtb  v.  Dominion  Cabtbidgb  Co.  (a.) 

Negligence — Damage  hy  explosion— Aheence  of  exact 
proof. 

Where  the  precise  cause  of  an  accident  is  not  hnown, 
ihre  still  may  be  sufficient  evidence  to  render  the  defendant 
JiaMe,  as  when  an  explosion  occurs  and  the  jury  acting  as 
reaeonable  men  find  under  tJie  whole  circumstances  that 
tJu^e  was  negligence  on  the  defendants'  part^  although  of 
the  exact  cause  there  is  no  evidence,  or  it  is  unaBoertain- 
a^ • 

(a.)  Beported  by  C.  H.  Grafton,  Bsq.,  Barrister- 
at-iLaw. 


Appeal  from  a  judgment  of  the  Supreme  Court  of 
Canada.  The  facts  are  given  in  their  lordships' 
judgment. 

B.  C.  Smith,  K.O.,  and  B,  A.  Greenshields,  K.O., 
for  the  appellants. 

C.  A*  Bussell,  K.O.,  and  A,  Falconer,  for  the 
respondents. 

The  judgment  of  their  lordships  (Lords  Mao- 
NAGHTBN,  Daybt,  Bobbbtson,  Lindley,  and  Sir 
ABTHX7B  Wilson)  was  delivered  by 

Lord  Maonaohtbn.  —  This  is  an  appeal  in 
formd  pauperis  from  a  jadgpnent  of  the  Supreme 
Court  of  Canada,  setting  aside  the  verdiot  of  a 
special  jury  in  favour  of  the  appellant  The 
verdict  was  unanimous.  And  it  had  been  upheld 
by  the  unanimous  judgment  of  the  Court  of  Beview 
for  the  District  of  Mont^sal,  and  also  by  the  unanimous 
judgment  of  the  Court  of  King's  Bench  for  the 
Province  of  Quebec.  In  the  Supreme  Court,  Taschereau, 
J.,  dissented  from  his  four  colleaguef . 

The  facts  of  the  esse  may  be  stated  very  briefly: 
On  the  lOth  of  June,  1898,  the  appellant,  who  was  in 
the  service  of  the  respondOit  company  and  then  about 
18  years  of  age,  was  seriously  injured  by  an  explosion 
at  the  company's  works.  There  is  no  urect  evidence 
to  show  how  the  explosion  occurred.  It  seems  to 
have  originated  in  an  automatic  machine  used  for 
fiiling  shtfUs  or  cartridges  with  powder  and  shot.  The 
appeUaut  and  another  boy  of  about  the  same  age 
who  was  his  superior,  were  minding  the  machine  at 
the  time.  It  was  the  appellant's  duty  to  keep  the 
shells  with  which  the  machine  was  fed  supplied 
with  shot  and  wads.  The  explosion  was  instan- 
taneous. The  flash  communicated  through  a 
supply  pipe  with  a  powder  box  fixed  on 
the  outside  of  the  wall  of  the  room  in  which  the 
machine  stood.  The  box  was  placed  there  so  i^at  in 
the  event  of  an  accident  the  explosion  might  spend 
ilself  in  the  open  air.  However,  for  some  reason  or 
other,  the  box  had  been  stiengthened  externally, 
and  the  force  of  the  explosion  took  effect  inwards. 
The  wall  was  blown  in,  the  machine  knocked  to 
pieces,  and  the  room  entirely  wrecked. 

On  the  9th  of  June,  1899,  this  action  was  brought 
in  the  name  and  on  behalf  of  the  appellant,  then  a 
minor,  by  his  tutor.  The  case  en  behalf  of  the 
plaintiff  was  that  the  explosion  was  omng  to  the 
fault  of  the  company.  The  company,  on  the  other 
hand,  denied  responsibility,  and  alleged  that  the  mis- 
hap was  caused  by  the  negligence  of  the  plaintiff 
himself. 

The  jury  found  that  the  explosion  occurred  through 
the  fault  and  neglect  of  the  company  "by  their 
n^lect  to  supply  suitable  machinery  "  and  **  oy  their 
neglect  to  take  proper  precautions  to  prevent  an 
explosion."  They  also  found  that  the  injury  of  which 
the  plaint  complained  was  not  "  in  any  way  caused 
by  ms  own  fault,  neglect,  or  negligence."  And  they 
assessed  the  damages  at  5,000  dollars. 

The  learned  judge  who  presided  at  the  ttial  reserved 
the  case,  as  he  was  authorized  to  do  by  the  Civil 
Procedure  Code,  for  the  consideration  of  the  Court  of 
Beview.  That  court  dismiesed  with  costs  a  motion  on 
behalf  of  the  cotnpany  for  judgment  or  a  new  trial, 
and  conflnned  the  verdict  in  favour  of  the  plaintiff. 
No  complaint  was  made  of  the  learned  judge's  sum- 
ming up  or  the  way  in  which  the  questions  were  left  to 
the  jury. 

In  Quebec  when  an  unsuccessful  party  after  verdict 
moves  for  judgment  or  a  new  trial,  the  function  of 
the  court  under  the  Civil  Procedure  Code  is  the 
same  as  the  function  of  a  Court  of  Appeal  in  this 
country  in  fpTn^i*^  droumstwoces*     It  is  not  the 
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provinoe  of  the  ootirt  to  re -try  the  question  p  The 
cniirt  is  not  ft  oonrt  of  review  iot  that  pmrpoaei  Tbe 
Terdiot  must  it&nd  if  it  iB  one  which  the  jury  m 
re^&OB&ble  men  baving  regard  to  the  evidence  before 
them  might  have  found,  eveti  though  a  di^erent 
r^n^t  would  bava  been  more  Aatiafftotory  in  the 
opfi^ion  of  the  trial  judge  and  the  Conrt  of  Appe&L 

That  there  waa  evideDoe  to  joatify  the  verdict 
in  tbo  preaent  oaae  odo  hBrdly  be  diiputed.  Tbe 
automatio  nmcbiue  whioh  htui  been  in  use  for 
mther  over  ft  year  was  designed  in  the  works  of 
the  company.  Tbe  designer  himself,  who  was  the 
ootnpanv'fi  superintendent,  and  apparently  a  clever 
find  e killed  mechanic,  and  the  man  who  made  the 
machine  imder  bis  initnictioDS  and  direetiQn>  spoke 
of  it  in  terms  of  the  faigbeit  praise.  But  no  indepen- 
dent ^pert  wai  called  to  echo  their  enoomiom  or 
con^rm  their  view  of  iti  suitabUity  for  the  purpose  in 
baQdn,  It  was  not  patented^  but  still  it  does  not  seem 
to  have  been  adopted  in  any  other  works  of  tbe  sort* 
In  the  judgment  of  the  majority  of  the  learned  judges 
of  the  Supreme  Court,  delivered  by  Girouard,  J.,  it  is 
atated  that  it  was  '^proved  that  the  machine  waa  perfect, 
and  worked  regularly  and  properly/'  Bat  the  00 m- 
pany*fl  witneaaes  did  not  go  so  far  as  that*  They 
admitted  that  there  was  room  for  improvement,  and 
that  Lmprovementa  were  to  be  introduced  in  a 
machine  that  waa  then  being  oonsfructed  to  take  its 
plaoe*  The  principal  fault  or  defect  of  the  machine 
seems  to  have  been  in  the  mechanism  used  io  the  la«t 
stege  of  the  process.  When  cartridges  are  charged 
they  have  to  be  '*  orimped/'  that  ia,  the  edges  have  to 
be  turned  down  so  as  to  hold  the  charge  firmly  in  its 
place*  The  design  was  that  each  cartridge,  when 
rmd.  as  it  wae  loaded,  should  be  clutched  by  automatic 
Eogers  and  carried  off  to  another  part  of  tbe  machine 
and  there  presented,  sitting  upright  on  the  inside 
edge  of  a  hollowed  cup,  to  recdve  the  blow  or  ponch 
which  would  complete  the  operation.  But  these 
automatic  EngerSf  occasionally  at  any  rate,  »ctad  in 
an  uncertain,  not  to  say  an  erratic  manner.  Up  to 
tbe  time  of  the  explosion,  though  no  doubt  leas 
frtqatntly  at  the  last  than  at  first,  cartridges  were 
now  and  then  presented  in  a  wrong  posture,  and 
the  blow  or  punch  fell  sometimes  on  ^e  side  of 
the  cartridge  and  sometimes  on  the  metal  end 
in  which  the  *^  primer  "  or  percuAsion  cap  had  been 
inserted*  The  evidence  waA  that  a  considerable 
number  of  these  failures  occurred  from  time  to  time^ 
and  that  the  injured  cartridges  we^e  coUeoted  and 
sent  away  to  be  *'  scrapped/*  or  broken  np»  It  seems 
to  be  not  an  uureasonable  Inference  from  the  facU 
proved  that  in  one  of  these  blows  that  f&iled  a  per* 
cufision  cap  was  ignited  and  bo  oauaed  the  explosion^ 
There  was  no  other  reasonable  e:n>lanation  of  the 
mishap  when  once  it  waa  establlAbed  to  the  satisfac- 
tion of  the  jury  that  the  injury  was  not  owing  to  any 
negligence  or  carelessnesi  on  the  part  of  the  opera! or. 
The  wonder  really  is,  not  that  the  esplosion  happened 
as  and  when  it  did,  but  that  things  went  on  so  long 
without  an  explosion.  Then,  too»  the  jury  may  haf  e 
reasonably  tbonght  that  the  explosion  would,  or 
might  have  been  comparatively  harmless  if  the 
powder  box  on  the  outside  had  been  properly 
conatmcted^ 

The  learned  judges  in  the  Siipreme  Court  appear 
to  have  been  much  iuflnenced  by  some  decisions  in 
France  which  are  stated  by  Girouwd,  J.,  to  he 
^^unanimona  in  exacting  proof  of  a  fault  whioh 
certainly  caused  the  injury."  The  learned  judge 
had  previously  observed  that  **  as  to  the  cause  of  tlSs 
explodon  *  .•  we  are  left  entirely  in  the  dark.** 
As  reoent  French  decisions,  though  entitled  to  the 
highest  respect,  and  valuable  as  illustrations^  are  not 
of  binding  anthohty  in  Quebec,  the  learned  coumiel  { 


at  the  bar  v^ry  properly  abitained  from  examfmnE  in 
detail  the  caaes  referred  to  by  Girouard,  J.  It  Is 
enough  to  say  that  although  the  proposition  for 
whtch  they  were  cited  may  be  reasonable  in  the 
cirtumstuncea  ci  a  particular  case,  ic  can  hardly  be 
applicable  when  tbe  accident  causing  the  injury  is 
the  work  of  a  moment,  and  the  eye  ii  incapable  of 
detecting  its  origin  or  following  iti  course.  It  catttjot 
be  of  umversal  application,  or  ntter  destruction 
would  carry  with  it  complete  immunity — for  the 
employer. 

Their  lordshtpe  will  humbly  advise  his  Majesty  th  it 
the  appeal  ought  to  be  allowed,  the  judgment  of  the 
Supreme  C^urt  reversed  with  costa,  aud  the  jiidgmmit 
of  the  Court  of  King^s  Bench  restored.  The 
respondents  will  pay  the  costs  of  the  appeal  aa  in 
pauper  appealii 

SoHoitorB,  Blake  dl  Eedden  ;  Simpaon,  Btuh worth,  d 

Co. 


OTouit  of  Ayiral 

From  K.  B.  Biv,  ) 

(Vanghan  WilLama,  Bomer,  and  '        Feb,  S,  ^  10» 
8:irli'ng,  LJJ,}  J 

Embibicxjs  u.  Anglo- AuaTEiAS  Bahk.  (it) 

Banker  —  Chf^ w* — Stolni  cheque— Fofgtd  imlone^neM — 
Foreign  law  —Cofiflki  of  law—BUU  of  Ea^hmnm  ^dL 
1882  [45  ^  40  Vki.  c.  61),  »s,  24,  12, 

WMre  a  /orefyn  httik  cashci  a  che^ugf  drawn  tn  0 
ffwevjn  mnniry  on  a  bank  in  Enfflatui^  the  ind&rmm^i^ 
of  which  chqut  is  forged^  the  f tire ign  bank  acquirmagood 
title  which  U  paued  to  an  ICngllsh  ha^ik  ttlttining pisf- 
mmd  of  the  eheqm  frvm  the  hirtk  on  which  it  is  cfr(»r#, 
if  iheforeiqn  law  i'kritifies,  as  proprietor  of  the  ekmm 
and  eniitM  to  the  proceeds  ifier^of^  a  holder  icAe  !»« 
bought  it  biiii  fide  and  without  grou  nejjHgenc^^  haI* 
withsUtndmg  the  cheque  has  been  etoleH  atid  iU  imd^rm- 
metit  forged.  The  gmtral  nde  of  ifittrmUimtai  iam 
which  applies  to  inovcahl^  is  applimhle  to  negf4iuM§ 
imtrumentst  and  any  question  of  tWt  aridng  ^itl  o/CAc 
transfer  of  the  ekeqite  must  lit  determined  %  th$fffr&gm 
and  not  the  English  law^ 

Judgment  of  Walton,  J,  (ante,  p.  92},  ajfr?ne<i» 

Th=B  was  an  appeal  from  the  judgment  of  Wallan, 
J.»  at  the  trial  of  the  action  (reported  anfe,  p,  92), 

The  plaintiffs  were  the  payees  of  a  cheque  drawn  tu 
Eonmania  by  a  native  bank  on  a  London  bank,  Tlie 
cheque  wa9  indorsed  over  by  the  plaintiffs  to  m  Loadoa 
firm,  and  placed  in  an  envelope addresaed  to  tiiai  fifm, 
The  plaintiff***  clerk,  however,  stole  the  cheque,  forgsl 
the  S|.ecial  indortementp  and  the  cheque  waa  thed 
caebed  by  a  bank  in  Vienna,  who  forwarded  tt  in 
due  course  to  the  defendants  in  London.  It  ap- 
peared tiiat  the  Vienna  bank  had  acted  bond  Jide  an4 
without  grosa  neglige oce^  and  were  holdeirrf  for 
value. 

Under  the  law  of  Austria,  the  Vienna  bank  obtaintd 
a  good  title  to  the  cheque,  notwithstanding  it  Wns 
cashed  with  them  by  the  thief  or  by  one  in  concert 
with  him,  though  under  English  lav  the  defendaatii 
bad  no  defence.  Tbe  action  was  brought  for  dunagts 
for  wrongful  con  version  of  the  cheque* 

Walton,  J.,  decided  that  the  title  acquired  ia 
Viennai  good  according  to  Aostrian  Saw,  was  a  good 
title  in  Englandf  and  gave  judgment  for  the  defend* 
anta« 

The  plaintiffs  appealed. 

{a,)  Beported  by  Hshby  Stepei^i  Esq.,  Baniitar- 
at-Law. 
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CoxTBT  OF  Appeal. 


EMBIBIOOS  v.  AHaLO^AirBTRIAV  Bavk. 


OOTTBT  OF  ApPBAL. 


Cohen,  KG,,  tnd  Maurice  HiU,  for  theappellantf. — 
The  general  role  that  a  transfer  of  ordinary  chattels 
▼alidaooording  to  foreiffn  law  is  valid  in  this  ooontry, 
is  not  applioable  to  rolls  or  cheques.  When  the 
cheque  was  stolen  theproperty  in  it  was  not  divested 
from  the  plaintiffi,  ^e  gencnral  role  of  law  does  not 
apply  foxiher  than  is  expressly  mentioned  in  the  Bills 
of  Krohanffe  Act.  1882. 

They  referred  to  Kleinwort  t.  Chmpioir  Naiional 
jyEeeompU  de  FarU,  [1894]  2  Q.  B.  167,  and  La  Cave 
T.  Credit  Lyonnaie,  [1897]  1  a  B.  148. 

Eldan  Banka^  K.Ct  and  De  Oruyiher,  for  the 
respondsnts.^This  is  a  case  of  a  chattel  stolen  in  a 
market  overt ;  we  claim  title  from  a  P^non  who  had  a 
good  title  in  a  foreign  country.  The  foreign  law 
governs  the  case ;  thwe  is  no  distinction  between  a 
bOI  or  cheque  and  another  chattel  personal. 

They  referred  to  Arnold  v.  Cheque  Bank,  1  0.  P.  D. 
578 ;  OammeU  v.  Sewell,  8  W.  It.  639,  29  L.  J.  Ex. 
350 ;  OoBtri^tue  v.  Imrie,  19  W.  B.  1 ;  Alcock  v.  Smith, 
[1892]  1  Oh.  238,  40  W.  B.  Dig.  24 ;  Hooper  v.  Oumm, 
15  W.  B.  464 ;  Sturtevant  v.  Ford,  4  M.  &  G.  101. 

YAXTGHAir  Williams,  L.  J.— This  action  was  brought 
by  Messrs.  L.  &  IL  Embiricos  against  the  Aof^o- 
Austrian  Bank  to  recover  damages  for  the  wrongful 
oonversion  of  a  cheque.  The  action  was  tried  before 
Walton,  J.,  without  a  Ja^»  i^  be  gave  judgment 
for  the  defendants.  The  appeal  is  agamst  that 
judgment.  On  the  6th  of  March,  1903,  a  Roumanian 
banl:  drew  a  cheque  on  a  London  bank  payable  to  the 
order  of  the  plMutifls.  The  plaintiffs  at  Braila,  in 
Boumani%,  indorsed  the  cheque  to  G.  Embirioos  & 
Oo.t  and  wrote  to  them  in  London  enoloung  the 
cheque.  The  cheque  was,  however,  stolen  from  the 
envdope  by  a  clerk  of  the  plaintiffi.  On  the 
9th  of  Maroh.  1903,  the  cheque  was  presented  at 
the  bank  of  Messrs.  Schelhammer  &  Sohatterer,  in 
Vienna,  by  a  person  who  desired  that  it  might  be 
cashed.  It  then  bore  the  special  indorsement  G. 
Embiricos  &  Co.,  in  addition  to  the  indorsement  by 
the  plaintifEi.  The  indorsements  were  appirenUy 
regular  and  in  order,  but  the  indorsement  of  G. 
Embirioos  &  Go.  was  in  fact  a  forgery.  Messrs. 
Schelhammer  &  Bchatterer  cashed  the  cheque, 
and  on  the  same  day  indorsed  it  to  the  defendants, 
and  posted  it  to  them  in  London,  where  they 
cashed  it  at  the  bank  on  which  it  was  drawn. 
According  to  an  affidavit  made  as  to  the  Austrian  law 
by  a  doctor  of  law  of  the  University  of  Vienna,  *'  The 
holder  of  a  cheque  which  he  has  bought  bond  fide 
without  fposs  negligence  and  for  value  is  identified  as 
the  proprietor  of  the  cheque  and  entitled  to  the  proceeds 
thereof  against  all  tiie  world,  notwithstanding  that  the 
cheque  has  been  previously  stolen  and  notwiuistanding 
that  the  indorsement  has  been  forged."  Walton,  J., 
decided  the  case  in  favour  of  the  defendants  on  the 
ground  that  by  tiie  transfer  of  the  cheque  to  the 
Vienna  bank  a  good  title  to  the  cheque  which  the 
Eoglish  court  was  bound  to  recognize  passed  to  the 
Vienna  bank  and  that  that  bau  gave  an  equally 
good  title  to  the  defendants  who,  when  they  presented 
the  cheque  for  payment  to  the  bank  on  which  it  was 
drawn,  were  dealing  with  their  own  property  and 
not  with  tiie  plaintiffis'  property  at  alt  He  points 
out  that  the  only  question  in  this  action  is  between 
the  original  payees  of  the  cheque  and  the  subsequent 
bolder  of  the  cheque,  who  derived  his  title  to  the 
cheque  tlirough  an  indorsement  which  had  been 
forged;  and  that,  inasmuch  as  under  the  Eoglish 
law  no  title  could  be  made  under  a  forged  indorse- 
ment, but  under  the  Austrian  law  the  bond  fide  holder 
of  a  dieaue  for  which  he  has  given  value  in  ignorance 
of  any  flaw  in  the  title  of  the  transferor,  is  entitled 
to  the  cheque,  although  it  has  been  previously  stolen 


and  the  indorsements  upon  it  have  been  forged,  it 
became  necessary  to  decide  whether  the  validity  of 
the  transfer  of  this  cheque  ouflrht  to  be  governed 
by  Austrian  or  English  Uw,  Wilton,  J.,  decided 
that  the  question  of  the  validity  of  the  transfer 
ought  to  be  governed  by  Austrian  law,  first,  because 
it  has  been  decided  by  Bomer,  J.,  aud  on  appeal  by 
the  Court  of  Appeal  in  Alcock  v.  Smith,  [1892]  1  Oh. 
238,  40  W.  B.  Dig.  24,  that  the  ordinary  rule  as  to 
the  transfer  of  chattels  as  stated  by  Mr.  Dicey  in  his 
CoDflict  of  Laws,  at  page  140,  that  *<  An  assign- 
ment of  a  movable  which  can  be  touched  (goods) 
giving  a  good  title  thereto  according  to  the  law  of 
we  country  where  the  movable  is  situate  at  the  time 
of  the  assignment  {lex  eitue)  is  valid,"  applies  to  a 
bill  of  exchange,  and,  I  suppose,  any  negotiable 
instrument.  Walton,  J.,  also  seemed  to  be  of  opinion 
that  his  judgment  could  be  justified  by  the  words 
of  section  72  of  the  Bills  of  Eschange  Act,  1882, 
which  provides  that  '*  Where  a  bill  drawn  in  one 
country  is  negotiated,  accepted,  or  payable  in 
another,  the  rights,  duties,  and  liabilities  of  the 
parties  thereto  are  determined  as  follows :  (1)  The 
validity  of  a  bill  as  regards  requisites  in  form  is 
determined  by  the  law  of  the  place  of  issue,  and  the 
validity  as  regards  reqoisities  in  form  of  the  super- 
vening contracts,  such  as  acceptance,  or  indorsement, 
or  acceptance  eupra  protest,  is  determined  by  the 
law  of  the  place  where  such  contract  was  made. 
Provided  that  (6)  where  a  bill,  issued  out  of  the 
XJoited  Kingdom,  conforms,  as  regards  requisites 
in  form,  to  the  law  of  the  XJnited  Kingdom,  it 
may,  for  the  purpose  of  enforcing  payment  there- 
of, be  treated  as  valid  as  betsreen  all  persons  who 
negotiate,  hold,  or  become  partners  to  it  m  the  United 
Kingdom.  (2)  Subject  to  the  provisions  of  this  Act, 
the  interpretation  of  the  drawing,  indorsement, 
acceptance,  or  acceptance  eupra  protest  of  a  bill,  is 
determined  by  the  law  of  the  place  where  such  con- 
tract is  made.  Provided  that  where  an  inland  bill  is 
indorsed  in  a  foreign  country  the  indorsement  shall, 
as  regards  the  pi^er,  be  interpreted  according  to  the 
law  of  the  United  Kingdom."  For  the  learns  judge 
sajs  that  if  the  interpretation  of  the  "  indorsement  '* 
means  the  legal  effect  of  the  transfer  by  indorsement 
it  would  cover  this  case.  I  think  that  &e  view  taken 
by  Widton,  J.,  of  the  effect  of  the  decisions  in  Alcock 
V.  Smith,  that  the  rule  that  the  validity  of  the  transfer 
of  chattels  must  be  governed  by  the  law  of  the 
country  in  whidi  the  transfer  takes  place,  applies  to  a 
Ull  or  a  cheque,  and  applies  to  the  transfer  of  bills  or 
cheques  in  cases  where  the  transfer  is  by  indorsement, 
is  right ;  although  in  the  case  of  Alcock  v.  Smith  the 
tou3sfer  was  not  by  indorsement,  but  by  process  of 
law  in  the  shape  of  a  judicial  arrestment.  This  con- 
clusion seems  sufficient  to  ne^tive  the  cause  of 
action  in  the  present  case,  which  is  an  action  by  payee 
against  an  indorsee,  who  claims  under  a  forged 
indorsement  giving  the  indorsee  a  good  title  in  the 
country  where  the  indorsement  was  made.  But  it 
would  manifestly  be  an  unsatisfactory  state  of  the  law 
ii  the  legal  reiult  is  that  the  indorsement  is  effective 
to  give  Sie  indorsee  a  good  title  as  aj^inst  the  payee, 
but  not  effective  accoraiog  to  Eugbsh  law  to  give 
such  indorsee  a  good  title  against  the  drawer  of  the 
cheque  or  the  acceptor.  And  it  would  be  convenieity 
as  well  from  a  legal  as  from  a  commercial  point  of 
view,  that  it  shoiSd  be  established  that  the  title  by 
such  indorsement  is  good  as  against  the  original 
parties  to  a  negotiable  instrument  having  regard  to 
the  contvaotuaT  Uability  incurred  by  them  thereb^f. 
I  do  not  think  that  Alcock  v.  Smith  decides  this 
question;  on  the  contrary,  it  seems  to  me  that  the 
judgments  of  Bomer,  J.,  and  the  Oourt  of  Appeal  both 
^ify^^m  so  dobg,  and,  further,  it  seems  to  me  that 
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tlie  law  aa  laid  down  by  Pearsoai  J.,  in  SmaUp<ige  and 
Brandon*^  ca«,  30  Oh,  D,  598, 34  W.  B*  Dig.  19,  and  by 
Lusbp  J.,  in  Lebel  v.  Tiia^r,  L.  E.  3  Q.  B.  77,  83,  k,  in 
i  ffeet^  authority  to  the  contrary.  At  all  a  vents,  it  hm 
rever  been  decided  tKart  the  liabQity  of  an  acceptor  in 
EDgland  of  a  bill  drawn  abroad  or  of  the  drawer  of  m 
cheque  payable  in  Ed  gland  amotrnta  to  a  contract  to 
pay  on  a  forged  indoraement  valid  by  the  foreign  law, 
but  invalid  by  the  law  of  England,  It  niay^  howeverp 
be  that  the  contract  of  the  drawer  or  acceptor  is  to 
pay  on  any  indoraement  recognkod  by  the  law  of 
England,  even  though  fluch  indorBement  be  to  valid 
accordiDg  to  what  I  wiU  call  for  convenience  tUft 
IocaI  law  of  England*  I  am  diapoaed  to  think 
that  this  b  the  true  contract*  If  the  contract 
of  the  drawer  of  a  cheque  or  acceptor  of  a  bill  wer^ 
limited  to  payment  on  iudoTaemenis  valid  by  the 
English  local  law  an  argumont  might  be  railed  that, 
even  though  the  iudoriement  abroad  waa  valid  to 
legalize  the  poseeiaioD  by  the  iDdorsee  claiming  under 
the  foreign  indorsement,  yet  he  would  be  guilty  of  a 
oonveraion  if  he  used  a  negotiable  instrument  to  tha 
ppiaeiBion  of  which  he  was  entitled,  for  the  purpoao 
of  obtaining,  and  did  obtain ^  psyment  from  an  original 
psrty  to  £e  negotiable  instrument  ffom  whom  he 
could  not  have  tecovef  ed  by  process  of  law*  User  of 
a  chattel  by  a  par  sou  entitled  to  possesaion  in  suoh  a 
manner  would  perhaps  give  a  right  cf  action  for 
money  had  and  received.  I,  howovarj  have  come  to 
the  oondusion  that  as  between  the  payee  acd  this 
iodorsee  there  is  no  cause  of  action  for  conversion, 
and  that  the  jadgment  of  Walton,  J*,  must  be 
affirmed.  It  is  to  be  obierved  that  our  deidsion  in 
this  esse  does  not  increase  the  liability  of  the  bank 
upon  which  the  cheque  was  drawn  and  whiah  paid 
the  cheque.  I  wish  to  add  that  I  am  not  satisfied 
that,  having  regard  to  the  terms  of  sub-section  2  of 
section  72  of  the  Bills  of  Exchauge  Act^  1882,  such 
section  is  (X)nclusive  of  the  present  case.  I  wi«h  also 
to  add  that  I  do  not  think  that  section  24  governs  thd 
caae  of  an  indoraement  abroad. 

EouEE,  li,  J.--I  have  come  to  the  same  ooncluaiou. 
The  only  question  is  one  of  eon  version^  Was  the 
property  of  the  plaintiffs  con  verted  by  the  defend  ants  ? 
If  the  plaintiffs,  when  they  brought  the  action,  had 
no  title  to  the  cheque,  the  action  must  fail.  If  the 
foreign  law  applies,  the  defendants  have  acquired  a 
good  title  aa  against  the  plaintiffs.  Does  the  foreign 
law  apply  P  It  has  been  contended  that  bills  of  ex- 
change and  cheques  are  wholly  outside  the  general 
rule  of  internatLonat  law  which  applies  to  movable 
chattels*  In  my  opinion  that  contention  is  wrong, 
for  the  reasons  that  I  gave  in  Akock  v.  Smith.  I  can 
see  no  reason  for  departing  ^m  what  I  then  sail 
No  anbaequent  case  has,  in  my  opinion,  thrown  any 
doubt  on  the  correctnets  of  my  decision.  It  may,  of 
course,  be  that  by  reason  of  some  special  English  law 
the  English  courts  may  be  unable  to  recogni^^e  that 
rule  of  international  Uw  in  special  caaes.  Bat  I  know 
of  no  such  Eoglish  enactment.  Section  72  of  the  Billa 
of  Exchange  Act  certainly  has  not  that  effect,  and 
the  general  principle  is  reco^ized  in  sub- section  2* 
The  proviso  to  that  sub-apctiou  does  not  touch  the 
present  case.  Section  24  is  only  a  statement  of 
the  general  English  law,  which  is  local  for  the  pur- 
poses of  the  preaent  caeO)  and  it  has  not  the  effect  of 
controlling  the  general  rule  of  intemationd  law. 

STiRLifl'a,  hJ. — I  concur.  I  agree  with  what  was 
said  by  Walton,  J*,  and  by  my  brothera,  but  desire  to 
reserve  my  opinion  about  section  72,  to  which  I  am 
inclined  to  attribute  more  weight  than  they  do.  As 
regards  the  caae  of  La  Cave  v,  CridU  Lyimnah,  [1897] 
1  a  B.  U8,  45  W.  E.  Dig,  8.  it  dues  not  appear  tj 
me  to  apply  to  the  proieot  oase,  because  the  dieque  ^ 


there  did  not  ccrae  into  the  haiids  of  %  purchaser  f ^r 
value. 

Appeal  dUmiasedM 

B  lidtors  for  the  appellants^  Birtham  ^  Co, 

Solieifcors   for   the  appellees.  Downing,  Humlcorkt 
Middlehn  <£?  Lewii, 


From  K.  B.  DiT.  ) 

(Yanghan  Williams^  Bomer,  and  I  Jan,  19. 

Stirling,  LJJ,)  \ 

ElTCH  V,  BeEMONPSEY  GUABHIAJTS.  ((SI«) 

Luna^j — Asylum — Charges  for  maintenaiioe  of  pauptr 
lanatici  niu  seMl^  within  the  oouniy  or  borough  is 
which  ihs  a*i/lum  belongs — Ltmit  of  tueh  churtfm^ 
Lunacif  Ad^  1890  (53  S  54  VicL  c  d),  i,  283,  mtb- 
mdioM  1  and  3. 

ThB  weekly  charge  to  he  fixed  by  the  vUUing  commiittt 
under  Median  283  of  the  Luruicy  Ad,  1S90,  /or  the  ^' 
peiuet  of  maintenance  and  other  expenui  of  pamprr 
lunatics  in  an  oMylam  must  not  eao^d  lit,  fi^  mch 
pauper  lunaik,  ei^en  th^igk  the  pauper  lunatic  tn  remd 
of  whom  the  charge  ta  made  is  mit  from  f/r  eeiiled  iji  ir 
parish  or  place  ontAide  tfte  county  or  borough  to  whiek  tht 
asylum  belongs. 

Decision   of  ths   Divisional    Court  (ante,  p,   15S] 

This  was  an  appeal  from  a  decision  of  the  DitisioDal 
Court  (Lord  Alverstone»  L^C.J.,  and  KeuDody  mxk\ 
FhiUimore,  JJ.)  (reported  anU,  p.  153,  [1904]  2  H.  B. 
709). 

The  acHon  was  brought  by  the  City  of  Louden 
Lunatio  Asylum  against  the  Gaardiant  of  the  Poor  of 
the  Parish  of  Bcrmondsey  to  reoover  from  them  the 
sum  of  £11  15a.  in  rtspeet  of  the  lodging  and  maan- 
tenance  in  the  asylum  from  the  30tb  of  D6oembar» 

1903,  to  the  30th  of  March,  1904,  of  a  pauper  limatsc 
whose  legal  settlement  was  in  the  psdah  of  Ser- 
mondsoy. 

The  visiting  committae  of  the  asylam,  acting  und^ 
the  power  conferred  by  section  283,  snb-seotion  1,  of 
the  Lunacy  Act,  1890^  which  provides  that  ''tf«ry 
visiting  committee  shall  fix  a  weekly  sum  cot  f  xoe^- 
ing  fomteen  shilliags  for  the  expenses  of  maiutenaaoe 
and  other  expenses  of  each  pauper  lunatic  in  tJb« 
asylum  •  ,  •  and  such  weekly  sum  may  froDi 
time  to  time  be  altered,"  had  previously  to  Febntarj, 

1904,  fixed  such  weekly  sum  at  12s*  3d.  in  respect  ol 
pauper  lunatics  chargeable  to  the  Union  of  the  €ltf 
of  Loud 00. 

On  the  4th  of  February,  1904,  the  viiiting  pemo- 
mittee,  acting  under  the  power  ootif erred  by  mb- 
sectiou  3  of  the  above  section,  raised  the  ws^ly 
charge  for  the  mvin tenance  and  expeniea  la  the 
as  J  lam  of  pauper  lunatics  chargeable  to  unioiia 
outside  the  City  of  London  to  twenty- one  shilHngi, 
and  they  gave  the  defendanta  notice  of  auoh  iucreftiew 

Sub-eection  S  provides  :  **  A  committee  may  fix  a 
greater  weekly  sum  not  exceeding  lis, ,  to  be  charged 
in  respect  of  pauper  lunatics  other  thsn  thot#  mA 
from  or  settled  in  a  pariah  or  place  within  the  oounty 
or  borough  to  which  the  asylum  belongs.*' 

The  oommittee^  suing  in  the  name  of  th^  ekrk, 
claimed  for  £H  Ids.  for  lodgiog  and  mainteoauoi, 
such  sum  beicg  made  up  as  follows :  Forty *flvt  d%yi' 
lodging  and  maintenance  from  the  1st  of  Jauaarjf 
1904,  to  the  loth  of  February^  at  the  rate  of  14i.  par 
wctk,  and  forty-£ve  days'  lodging  and  matntenanei^ 

(a.)  Beported  by  J*  I.  BrtELiKa,  Esq.,  Barmtec^ 
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from  the  15Ui  of  February  to  the  80bh  of  Marob,  at 
the  rate  of  2U.  per  week. 

The  defendants  contended  that  they  were  only 
fiaUe  at  the  rate  of  14f.  for  the  whole  period,  and 
they  accordingly  paid  £9  into  court. 

The  Asylum  proceeded  with  their  action  for  the 


The  learned  county  court  judge  give  judgment 
for  the  defendants. 

The  committee  appealed  to  the  Divisional  Court, 
who  confirmed  the  judgment  of  the  county  court 
judge,  and  the  present  appeal  was  from  this  decision 
of  tiie  Divisional  Court. 

DanchverU,  K.C.f  and  Neihon,  for  the  appellants. — 
We  submit  that  on  the  true  construction  of  section 
283  of  the  Lunacy  Act,  1890,  the  *'  greater  weekly 
sum  not  exceeding  14s."  referred  to  in  sub-section  3 
refers  to  additional  expenses  that  can  be  legally 
incurred  over  and  above  the  148.  a  week  referred  to 
in  sub-section  1,  so  that  the  justices  can  make  an 
order  up  to  28s.  a  week,  if  necessary,  in  the  case  of 
out-union  patients.  The  Act  of  1890  is  a  consoli- 
dating Act,  which  was  not  intended  to  alter  tiie  law. 
By  section  54  of  the  Lunacy  Act,  1853,  the  weekly 
sum  included  the  expenses  of  lodgiog  as  well  as 
'maintenance.  This  sum  was  not  in  that  Act  limited 
to  14s.  Then  in  the  case  of  lunatics  from  outside  the 
district,  the  committee  were  empowered  to  fix  a 
greater  weekly  sum,  which  was  not  to  exceed  14s.  a 
week.  It  is  plain,  therefore,  that  under  that  Act  the 
oommittee  could  first  fix  a  weekly  charge  for  pauper 
lunatics  from  within  the  county  or  borough,  and  then 
fix  a  greater  sum  up  to  14s.  in  excess  of  that  char«{e 
for  the  maintenance  of  lunatics  from  outside  the 
borowh.  The  practice  has  invariably  been  in 
aoooroance  with  this  view,  and  we  submit  that  it  was 
not  the  intention  of  the  Legislature  to  effect  any 
alteration  by  the  Act  of  1890. 

C.  A,  BuBseUt  K.Ct  and  B.  C.  Olen,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

YAxraHAir  Williams,  L.  J.— I  quite  feel  the  force 
of  the  arguments  of  counsel  for  the  appellants.  It 
may  weUbe  that  the  difference  which  has  been 
pointed  out  between  the  legislation  of  1890  and  that 
of  1853  was  accidental  and  not  intended  by  the 
draujshtsman.  But  we  have  to  do  with  the  Act  of 
Parliament  as  it  is  drawn,  and  the  words  are  so 
stroDff  that  we  cannot  adopt  the  contention  of  the 
appeUants.  In  my  opinion  the  decision  of  the  Divi- 
Munul  Court  was  quite  right.  I  have  only  to  add  that 
when  I  spoke  of  an  accidental  slip  by  those  who  had 
to  draft  tne  Act,  I  did  not  wish  to  speak  in  anv  way 
contemptuously.  Whenever  I  have  to  deal  with  oon- 
8<^dating  legislation  I  am  always  struck  by  the 
enormous  di££nilty  imposed  upon  the  draughtsman, 
and  I  congratulate  mymf  that  I  am  not  responsible 
for  thetadc 

BoMEB,  L.  J.— I  agree. 

SnBLiNa,  L.  J.— I  also  agree.  I  have  only  to  add 
that  I  am  not  quite  satisfied  as  to  the  correctness  of 
the  construction  of  section  54  of  the  Lunacy  Act, 
1853,  which  has  been  submitted  to  us  by  the 
appdlants ;  but  even  assuming  that  in  their  favour, 
I  agree  wiUi  the  decision  of  the  Divisional  Court  and 
of  Yaughan  Williams,  L.J. 

Solicitors,  City  BcHicUor;  ArheoU,  Oockell,  <b 
Chadwkk. 


Appeal.  "i 

(Collins,  M.B.,  and  Mathew  and  [  Jan.  16. 

Cozens-Hardy,  L.JJ.)  ) 

Gbeat  Nobthebn  Bailway  Co.  v.  Dawson,  (a.) 

Moiter  and  servant— -EmfphyerB*  liability — Accident— 
CompeMotion  —  **  Earnings  "  —  Bailway  servant*  a 
uniform — Workmen* s  Compensation  Ad,  1897  (60  & 
61  Vict.  c.  37),  Bchedule  I.  (1)  (a)  (i). 

In  an  arhUraiion  under  the  Workmen*  s  Compensation 
Act,  1897,  in  respect  of  the  death  of  a  railunty  guard,  it 
appeared  that  the  deceased  was  provided  by  the  railway 
company  with  a  uniform,  which  he  was  required  to  wear 
when  on  duty,  but  which  remained  the  property  of  the 
company,  and  which  by  the  rules  and  regulations  of  the 
company  he  would  be  hound  to  deliver  up  on  leaving  the 
service  of  the  company. 

Held,  that  the  value  to  the  deceased  of  the  right  to  wear 
tJie  uniform  ought  to  be  taken  into  consideration  in  oal' 
culating  his  earnings  during  the  three  years  preceding  the 
injury. 

Appeal  from  an  award  of  the  jadge  of  the  St. 
Albans  County  Ccurt  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897. 

The  request  for  arbitration  was  made  by  the 
employers,  the  Great  Northern  Bailway  Co.  The 
matter  to  be  determined  was  the  amount  of  compensa- 
tion payable  by  the  company  to  the  widow  and 
children  of  John  Henry  Dawson,  a  g03ds  guard  ia 
the  employment  of  tiie  company,  whose  death 
resulted  from  accidental  injury  arising  out  of  and 
in  the  course  of  his  employment.  The  widow  and 
children  claimed  compensation  as  dependants  of  the 
deceased  man,  and  the  company  admitted  their 
liability  to  pay  £193  lOi.  2d.  The  defendants  con- 
sidered that  the  value  of  a  uniform  supplied  by  the 
railway  company  to  the  deceased  man  for  his  usd 
during  his  service  should  be  added  to  his  earnings  for 
the  purpose  of  calculating  the  amount  of  compensation 
payable  by  the  company.  The  uniform  consisted  of 
a  complete  suit  and  an  extra  pair  of  trousers  6upi)lied 
every  year,  and  a  mackintosh  and  a  pair  of  leggings 
supplied  every  third  year.  The  defendants  daimed 
that  t^e  sum  of  £7.  the  value  of  the  uniform,  should 
be  added  to  the  sum  of  £193  10s.  2d.,  which  was 
the  amount  of  the  deceased  man's  earnings  paid  to 
him  in  money  during  the  three  years  precedmg  the 
injury. 

The  rules  and  regulations  of  the  company  contained 
the  following :  *'  (4)  Every  servant  receiving  uniform 
must,  when  on  duty,  appear  in  it  dean  and  neat,  with 
the  number  and  badge  perfect;  and  if  any  article 
provided  by  the  company  be  damaged  by  improper 
use  it  must  be  made  good  by  the  servant  using  it. 
No  servant  is  allowed  to  convert  to  his  own  use  any 
artide  the  property  of  the  company.  .  .  •  (14) 
When  a  person  leaves  the  service  he  must  immedi- 
atdy  dehver  up  his  uniform  and  all  other  artides 
belonging  to  the  company.  Any  money  that  may  be 
due  for  wages  to  any  person  leaving  the  service 
will  not  be  paid  until  the  dothing,  book  of  rules, 
lamps,  flags,  tools,  detonators,  and  all  other  artides 
the  property  of  the  company  which  may  have  bcMBn 
supplied  to  him  and  of  which  he  cumot  give  a  satis- 
factoiy  account,  shall  have  been  delivered  up  in 
accordance  with  the  company's  regulations.  If  not 
ddivered  up,  or  if  any  artides  be  missing  or  be 
damaged  by  improper  use,  the  cost  of  such  artide  or 
of  the  repair  of  suon  damage  diall  be  a  debt  from 
the  man  to  the  company,  and  mav  be  deducted  from 
any  pay  then  due,  or,  if  such  pay  be  found  insu£GLoient 

(a.)  Beported  by  P.  G.  BtTcKBB,  Esq.,  Barrister- 
at 'Law. 
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to  meet  ilie  o!&iiiL»  will  become  a  debt  recoverable  at 

law/' 

The  cone t J  oourt  judge  w&a  of  opitiion  tbat  it  was 
clear  that  the  umforni  supplied  to  the  guard  wm  oot 
his  own  property,  but  that  he  merely  had  use  of  it, 
just  a9  he  had  the  uie  of  lamps,  dagSp  tools,  detonat-jra, 
&^f  for  use  in  his  work.  Oa  thii  ground  he  held 
that  the  value  of  the  uuiforoa  onght  not  to  b» 
included  as  part  of  the  e^miDgs  of  the  deceaied  man, 
aad  he  made  an  award  for  £193  lOs.  2d. 

The  defendanta  appealed* 

S.  r.  Mmn9,  K*0.,  and  P,  T.  Bluckwdl,  for  the 
d^fendanta. — The  Talue  of  the  umform  ought  to  be 
tiiken  into  oonaideratlon  at  part  of  the  deceased  man's 
earaiuga*  The  county  court  judge  merely  found  that 
the  umform  remained  the  property  of  the  company  ; 
he  did  not  find  that  it  wa»  a  thing  the  value  of 
which  could  not  be  estimated > 

They  referred  to  Noel  v,  Rsdrnth  Foundry  Co,,  44 
W.  E.  407,  [18961  1  a  B,  453  j  Pomphrty  t,  Tki 
Sottthwatk  Prm,  [1901]  I  Q.  B.  86,  4&  W.  E.  Dig. 
113;  Moughion  r.  SiiUion  Heath  and  Lea  Green  CMieries 
Vo.  {LimiUd),  49  W.  E.  196,  [1901]  1  Q.  B,  93; 
Midland  Railway  Co,  v,  Bharpe,  anU,  p.  114,  [1904] 
A*  a  349. 

Basil  WaUon  {MonUtgm  Lmh,  K.O.,  with  him),  for 
the  employers. — A  uniform  supplied  to  a  railway 
servant  cannot  reason  ib I j  be  said  to  be  part  of  his 
wagea.  The  value  of  the  uniform  to  him  ia  a  tbing 
io  vague  that  it  cannot  be  ojtitua^ed.  Neither  la 
there  anything  in  the  Workmen's  C^>mpeniation  Act 
which  makes  its  necessary  to  ta%e  into  C£3n  side  rati  on 
the  value  of  the  uniform,  in  calculating  a  railway 
servant's  earmngv. 

COLLIHS,  M.E,— The  question  in  this  case  is  aa  to 
the  amount  of  compensation  to  which  the  depend auti 
of  a  deoeased  railway  g-uard  are  eatiUed  under  the 
Woikmen*s  Gompeniafion  Act.    It  is  not  diJiputed 
that  compensation   must  be  paid  to  the  extent  of 
£193  lOf.  2d.,  the  aggregate  amount  of  the  wages  re- 
ceived by  the  dr ceased  in  money  during  the  three  years 
piecedmg  the  injury.     But  it  is  said  on  the  part  of 
'  he  dependants  that  the  deceased  in  addition  to  that 
reoeived  from  the  railway  company  during  the  three 
years  certain  articles  of  clothing  of  the  value  of  £7. 
The  county  court  judge  has  rejected  the  value  of  this 
clothing  as  a  factor  in  calculating  the  deceased  man^s 
wages,  having  regard  to  the  rule  of  the  company  by 
which  the  property  in  the  clothing  did  not  pass  to  the 
dece-ased  man.    In  my  opinion  that  m  not  an  adequate 
ground  for  excluding  it.     If  a  man  receives  a«  part  of 
the  emolnmenti  of  his  service    certm    articles    of 
clothing,   the  value   of    the    clothing  which  he  so 
receives  is  part  of  his  eamingSp     The  privilege  of 
Wearing  a  uniform  might  be  nothing,  because   the 
wrarivgof  it  might  be  so  dhagreeabfe  that  a  man 
would  rather  be  without  it.     But  such  a  coMidaration 
does  n^t  enter  into  the  discussion  here.      We   ate 
d^^alipg  with  a  case  in  which  a  man  did  in  fact  work 
for  his  employers  for  three  years  or  more^  and  during 
that  time  did  wear  their  uniform,  and  wore  it  under 
»ucb  circumstances  aa  to  show  that  it  was  an  emolument 
in  addition  to  the  money  wages  received  by  him  in 
return  for  his  services.     This  lets  in  the  principle  that 
It  munt  be  treated  as  part  of  his  waget.     It  is  not 
necessary   in  this   case    to    insider   the    difference 
between  the  privilege  of  wearing  the  uniform  and 
the  property  m  the  uniform  itself.     Strictly  speaking, 
the   measure  of   the  value  of  the  uniform  a^    part 
of   hi*  wages  is  the  value  to  him  of   the  right  to 
wear  it,  at.d  not  the  value  of  the  cbthe«  tbemaelvei. 
But  in   the  f  resent  case  there  is  probably  no  dis- 
tinction between  the  two  things.    The  appeal  must 


therefore  beallowedj  and  the  dependents  must  bthell 
to  be  entitled  to  the  extra  £7  which  they  claiai. 
Mathew  and  CoZENS>Haju}T,  L^JJ*,  ooocurred. 

Appeal  oXlowtd* 

Sjlidtors  for  the  defendants,  King^ord,  ZTk^mwuii  ^ 
Co.,  for  JT.  B,  Ilartky,  Peterborough. 

SoUdtor  for  the  employers,  E.  BiU  Dame* 


From  K,  B,  Div,  ] 

(Yaughan  Williami,  Bomer^  and  f  Jan.  \%  IS 

Btirling,  L.JJ.)  } 

Fbasbb  v.  Fbasse.  (a.) 
PracHa — Appeal^-Aciion  rtf erred  to  masUr—Eighi  qf 
appeal  from  matter — Ord,  14,  n  7. 

Wher&  an  order  U  mo4e  under  ori,  14,  r-  7,  ref^rrims 
an  adion  to  a  maMter  for  triai^  an  appeal  fiei  Jh>m  kk 
d^iion  to  a  Divhional  Court. 

Deciaion  of  the  Divisbnal  Qjnrt  {ante,  p.  47,  [1901] 
2  K\  B.  245)  Ttver^ed. 

This  was  an  appeal  from  a  d«toisiou  of  the  Dlvidonal 
Court  (L^rd  Al  vers  tone,  L.G  J,,  and  Willa  wnd 
Kennedy »  JJ.)* 

The  action,  which  was  brought  to  recover  commia^ 
aion  on  the  sale  of  sharei,  wa^,  under  ord.  14.  r.  i, 
ordered  to  be  referred  to  a  master  for  deoiKoti,  and 
the  master  directed  judgment  to  be  «nt«rad  for  ^i* 
plaintiff*. 

Against  this  decision  the  defendant  appealed  to  the 
Oourt  of  Appeal  (52  W,  E.  147,  [1904]  I  K.  B.  56). 
hut  it  was  held  by  Collins,  M,E,,  and  Matbew  and 
OoiEens-Hardy,  L.JJ.,  that  no  appeal  lay  to  tbat 
court,  the  question  whether  there  was  a  right  of 
appeal  to  a  Divisional  Court  being  left  open. 

The  defendant  next  appealed  to  the  Dtviabnal 
Oourt  on  the  ground  that  the  mast^^s  Ending  wm 
against  the  weight  of  evidence,  but  the  oourt  bald 
that  no  appeal  lay  from  the  master's  dec'don*  Tba 
defendant  then  brought  the  present  appeal. 

Ord*  14,  r.  7*  is  as  follows  :  *'  Upon  the  hearing  of 
the  application,  with  the  consent  of  the  partiaa,  ui 
order  may  be  made  referring  the  action  to  a  maslurp 
or  the  action  may  be  fiuaUy  dispcied  of  witbont 
appeal  in  a  summary  manner.*' 

Butm  WilUmm,  K.O.,  and  McCarthy,  for  the 
defendant,  argued  that  if  the  framers  cf  the  rnlia  hai 
intended  to  take  away  the  rtght  of  appeal  thty 
would  have  expressly  said  so.  There  was  nothing  U> 
exclude  the  provisions  of  the  Arbitration  Act,  18t». 
Since  that  Act  the  distinction  is  that  if  the  parties 
have  chosen  their  arbitrator  before  oomiog  into  court* 
th»y  have  chosen  their /on* m  and  have  no  appeal,  bnfc 
when  they  bring  their  disputes  before  the  court  the 
second  part  of  the  Arbitration  Act  appUea,  and  H 
admiti  of  appe  L 

Tbey  referred  to  sections  14  and  U  (1)  (2)  ol  tba 
Arbitration  Act.  1889,  and  cited  Gow^r  t,  TMM^  m 
W.  E.  193,  and  Wynnje- Finch  v.  Chaytor,  52  W-  B.  2<, 
[1903]  2  Ch.  475, 

JVam^^on,  for  the  plaintiff. — There  is  no  ap|iea] 
where  the  arbitration  is  by  consenK  Tbe  object  of 
the  rule  is  to  give  summary  judgment  and  savii 
unnecessary  liiigation.  If  there  is  an  appeal  from 
every  decision  of  an  oMcer  of  the  court  why  ehonU 
the  right  be  expressly  mentioned  in  some  oaaoi — e^.. 
in  ord»  35,  r,  9,  and  ord.  59,  r.  3  P  Beotion  15  {%}  of 
the  Arbitration  Act,  which  makes  the  report  araw«f«l 

(«.]  Eeported  by  B.  KlU.,  1b^«,  Buiutar-at-I«v, 


VoL  UiL       (M.«i  18. 1906.1         tTHfi   W^X^t  R£tK)R'l'ER. 


Jill 


COTJBT  OF  APPBAI* 


Fbaseb  V.  F&A8BB.— Euid  V,  JosBPH  Ellib  &  Co. 


GOUBT  OF  ApPXAL. 


I  qniTaleut  to  the  vezdict  of  *  jnij,  shows  that  if  there 
is  an  appeal  it  is  not  to  a  DiTinonal  Court. 

He  cited  Clark  ▼.  Sonnmsehein,  38  W.  B.  717,  25 
Q.  B.  D.  226,  and  leferred  to  the  judgments  in  the 
Court  of  Appeal  in  Franr  v.  Fraser,  52  W.  B.  147, 
[1904]  1 K  B.  56. 

Trevor  Llcyd^  for  parties  who  were  garnishees  of 
the  judgment,  submitted  that  the  whole  object  of  the 
nile,was  to  avoid  a  multiplicity  of  appeals. 

McCarthy,  in  reply,  submitted,  in  answer  to  the 
ooort,  that  ord.  69,  r.  S  was  no  longer  in  force.  It 
was  a  rule  made  under  the  Common  L%w  Procedure 
Act,  1854,  and  was  only  intended  to  apply  to  oom- 
pnlsory  references  uuder  that  Act.  The  rule  must 
nave  escaped  notioe  when  sections  3  to  17  of  the  Act 
were  repealed  by  the  Arbitration  Act. 

Cur.  adv.  vuU, 

YAtroHAir  Williams,  L.J.— The  question  for  our 
dedsion  is  the  one  left  undecided  by  the  Court  of 
Appeal  when  this  case  was  before  &em  in  1904 — 
namely,  whether  there  is  any  appeal  against  the 
decision  of  a  master  where  an  order  hts  been  made 
under  ord.  14,  r.  7  referring  an  action  to  him. 

On  the  former  occasion  referred  to  there  was  an 
attempt  to  appeal  from  the  master  direct  to  the 
Court  of  Appeal,  and  the  court  only  held  that  an 
appeal  did  not  lie  to  the  Court  of  Appeal,  but  left 
o^en  the  question  whether  an  appeal  would  lie  to  the 
DiTisioDal  Court.  An  appeal  has  now  been  carried  to 
the  Divisional  Court,  and  that  court  has  held  that 
where  an  order  is  made  under  the  rule  named, 
referriug  an  action  to  the  master,  no  appeal  lies  from 
bis  decision.  We  have  now  to  consider  whether  the 
Divisional  Court  is  right. 

The  question  depends  on  the  construction  of  ord.  14, 
r.  7,  and  particularly  on  the  words  '*  referring  the 
aotion  to  a  master."  The  Divisional  Court  have  held 
that  these  words  mean  *'  referring  the  action  to  a 
master  as  arbitrator,"  and  that  th^efore  there  is  no 
ai^eaL  I  agree  that  primd  facie  the  words  have  that 
meaning,  though  it  is  to  be  observed  that  the  appeal 
here  is  from  a  judgment)  but  I  am  not  sure  I  quite 
understand  the  reasoning  upon  which  the  conclusion 
is  based  that  therefore  there  is  no  appeal.  It  seems  to 
me  that,  having  regard  to  tiie  terms  of  sections  14  and 
15  of  the  Arbitratimi  Act,  1889,  there  are  some  cases 
of  references  under  an  order  of  court  made  by  con- 
sent which  faU  within  the  operation  of  section  15, 
and  in  which,  according  to  my  view,  there  is  plainly 
a  right  of  rei^w.  I  think,  therefore,  that  the  judg- 
ment of  the  Divisional  Court  must  mean  that  the 
order  of  reference  made  under  rule  7  of  order  14  is  an 
order  of  reference  made  by  consent  by  a  judge's 
order  in  the  sense  in  which  such  orders  were  made 
independently  of  the  Common  Law  Procedure  Aots  and 
the  Judicature  Act.  It  is  common  knowledge  that 
quite  independently  of  anv  such  Act  orders  ox  refer- 
ence by  consent  were  maae  by  ord^^r  of  nm  priuSf  or 
by  rule  d  court,  or  by  judge's  order,  but  that  such 
oidtrs  could  only  be  made  where  an  action  was  pend- 
ing, and  could  only  be  made  by  consent  Such  orders 
were  in  fact  submissions  to  arbitration  embodied 
by  content  iu  orders  of  the  court.  The  Divisional 
Court  has,  I  understand,  based  their  decision  ujxm 
Uie  ground  that,  according  to  the  true  construction 
of  rule  7  of  order  14,  the  reference  to  arbitra- 
tion rderred  to  in  that  rule  is  a  reference  of  this 
oharaoter. 

I  hesitate  to  come  to  this  conclusion.  It  is  plain 
that  not  every  reference  consequent  upon  an  order 
made  by  consent  is  a  reference  of  this  character— is  a 
oonimon  law  reference  by  consent  by  virtue  of  a  sub- 
mission embodied  in  an  order— for  it  is  plain  that 


oUuse  (a)  of  section  14  of  the  Arbitration  Act.  1889, 
covers  orders  of  reference  made  by  consent,  and  it  is 
also  plain  from  the  latter  part  of  that  section  that  it 
covers  orders,  by  consent,  of  reference  to  an  official 
referee  or  officer  of  the  court,  and  officer  of  the  court 
includes,  in  my  opinion,  a  master  of  the  court 
Moreover,  the  case  of  Chkoer  v.  TobiU,  a  decision  of 
the  Court  of  Appeal,  shows  that  the  decision  of  an 
official  referee,  and,  I  think,  of  a  master  of  the  court, 
on  a  reference  under  an  order  made  pursuant  to 
section  14  of  the  Arbitration  Act,  1889,  may  be 
reviewed  by  a  motion  for  a  new  trial  made  to  a 
Divisional  (^urt,  and  in  my  opinion  this  decision  of 
ihe^  Court  of  Appeal  covers  equally  the  case  of  a 
decision  under  a  reference  of  an  action  to  a  master, 
and  the  decision  in  Wynne-Finch  v.  Chaytor  seems  to 
me  to  involve  the  same  conclusion. 

Now,  if  the  view  which  I  have  expressed  is  right, 
why  should  the  court  construe  the  words  of  rule  7  of 
order  14  as  if  the  reference  therein  refened  to  was  a 
reference  to  a  conmion  law  arbitrator  embodied  in  an 
order  made  under  the  general  power  of  the  court 
embodying  a  submission  to  arbitration,  rather  than 
construe  it  as  authorizing  an  order  referring  the 
whole  cause  to  be  tried  by  an  officer  of  the  court  ? 
Why,  in  other  words,  should  we  treat  the  rule  as 
authorizing  an  order  embodying  a  sobmission  rather 
than  as  an  order  providing  a  mode  of  trial  f  If  we 
treat  rule  7  as  authorizing  a  mode  of  trial,  then  it  is 
plain  that  rules  6  and  6a  of  order  40  apply,  and  that 
a  motion  to  set  aside  the  judgment  will  lie.  This  is 
the  conduftion  at  which  I  have  arrived,  and  with 
unfeigned  deference  to  the  opinions  of  the  judges  of 
the  King's  Bench  Division,  I  think  I  oug^ht  to  give 
effect  to  my  opinion,  and  hold  that  the  decision  of  the 
Divisional  Court  was  wrong.  I  may  add  that  I  think 
the  omission  of  the  words  "  without  appeal "  iu  the 
first  limb  of  the  rule  goes  to  confirm  my  view. 

BoMEB  and  SxiBLiNa,  L. JJ.,  concurred. 

Appeal  allowed. 

Solicitors,    Neville,    Fisher,  A  Co. ; 
Gerald  &  Arthur  Marshall. 


R.   Barnes ; 


AppeaL  ) 

(Collins,  M.R,  and  Math^w  and  [  Jan.  12. 

Cozens-Hardy,  L.JJ.)  ) 

Ellis  v.  Josbfh  Ellis  &  Co. 
(Roberts  and  Tatlob,  SxjBviyiNa  Pabthters).  (a.) 

Master  and  servant^Employtrs*  liahilUv— Accident — 
Compensation  —  Workman  —  Partnersnip  —  Partner 
employed  as  workman — Workmen* s  Compensation  Act, 
1897  (60  &  61  Vict.  e.  37),  s.  1,  sub-secHon  1 ;  s.  7, 
sub-section  2. 

By  an  arrangement  between  three  persons  who  had 
entered  into  a  partnership  for  the  purpose  of  working  a 
mine,  one  of  them  worked  in  the  mine  as  an  ordinary 
workman  and  received  weekly  wages  out  of  the  profits  of 
the  business,  independently  of  what  lie  received  as  a 
partner.  .  On  his  death,  in  consequence  of  an  accidental 
injury  sustained  by  him  while  working  in  the  mine,  his 
widow  claimed  cornpensation  from  the  two  surviving 
partners  under  the  JVorkmen^s  Compensation  Act,  1897. 

Held,  that  the  dectased  man  was  notauwrkman  within 
the  Act,  as  the  Act  contemplated  two  opposite  parties,  an 
employer  and  a  workman,  and  did  not  apply  to  cases 
wliere  the  same  person  wat  both  employer  and  employed. 

(a.)  Beported  by  F.  Q.  RtToKHB,  Esq.,  Barrister- 
at-Law. 
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C,A,    Ellis  »,  Josefh  Ettts  &  Oo.— Axxoehkt  Gsa^EAt  v.  SrAPPOBDsmmH  Oomnr  Ooitwoil.    H.G. 


Appeal  from  an  award  ol  the  jndge  of  the 
Fibtshire  Comity  Co  cut  in  an  arbitration  nnder 
tbe  Workmen'*  Compenfation  Act,  1897* 

The  applicant  for  compensation  was  the  widow  aod 
persoaal  repr€8entatiFe  of  Joseph  EUia,  whose  death 
bad  reiolted  from  aooideatal  injury  euBt&ined  by  him 
while  working  in  a  mine. 

In  IS9B  the  deceased  man  obtained  a  Hoence  to 
work  the  mine  for  the  term  of  twenty- one  yearsj  acd 
in  Joly^  1903^  he  entered  into  a  deed  of  partnership 
with  two  persons,  named  John  Taylor  and  Thomaa 
Boberts,  for  the  purpoae  of  working  the  mine^  by 
which  it  was  provided  that  the  proflta  and  loaeei  of 
the  undertaking  should  be  divided  between  tbe  three 
partners  in  equal  sharea.     A  short  time  afterwards 
they  arranged  among  themselves  that  It  any  of  the 
partners  ehonld  work  in  the  mine  he  ehonld  be  paid 
as  an   ordbary   workman.    The  deceased  man  was 
aecusbomed  to  the  work  of  a  miner  or  quarry  man ,  but 
D either  of   the  other  partners   had   any  knowledge 
of  it,  Taylor  beicg  a  potter  and  Roberts  a  draper. 
The    deceased  man    aocordiogly  performed  maQual 
)abottr  about  the  works,  ioraetim*^s  on  the  iurfaoe 
and   Bometimei  bflow  the   surface,      Practioally  he 
tnaoaged     the    whole    bnsinesa    and    acttd    as    a 
working  foreman*      He   gave  the  other  men  em- 
ployed in  the  pit  the  immediate  orders  as  to  their 
work,  engagitig  them  as  a  rule  and  arranging  their 
wages,  though  it  appeared  that  in  some  inatanoeB  the 
other  partners  were  consulted.  He  was  also  constantly 
(employed  in  doicg  manual  labour  himself,  for  which 
he  drew  weekly  wages  out  of  the  profits  of  the  busineas 
iudepecdentty  of  anything  he  might  be  entitled  to  aa 
a  partner. 

On  the  14th  of  October,  1903,  he  gave  notice  to  his 
partners  that  he  would  gi?e  up  his  employment  in  a 
fortnigh£*i  time,  but  this  tiotioe  was  not  acted  upon, 
and  ho  continued  working  in  the  same  manner  ae 
before. 

On  the  15th  of  November,  1903,  he  went  down  the 
pit  to  relay  metals,  and  while  so  engaged  he  met  with 
the  accident  which  caused  his  death. 

During  the  period  of  his  employment  as  a  workman 
he  bad  received  weekly  wages  averaging  dZt.  per 
Week* 

The  applicant  addressed  her  claim  for  oompensation 
to  ^*  Joseph  Ellis  &  Co.  (John  Taylor  and  Thomaa 
Hoherta,  surviving  partners)." 

At  the  hearing  of  the  arbitratioo  it  was  contended 
on  the  part  of  Taylor  and  Koberta  that  the  deceased 
man  waa  not  a  '*  workman  "  within  the  meaning  of 
the  Workmen's  CompeDsation  Act- 

The  county  oourt  Judge  was  of  opinion  that  the 
deceased  was  a  workman  within  the  Act,  and  be  made 
en  award  of  compensation  in  favour  of  the  applicant. 
Taylor  and  Eobeits  appealed* 


It  If  possible  for  a  person  to  ooonpy  a  dual  poaiticm 
and  to  be  at  the  same  time  employer  and  worEman* 

Collins,  M.B.— The  queation  Is  whether  in  the 
circumstance  a  of  this  ease  the  deceased  man  was  a 
person  in  respect  of  whose  death  the  benefit  of  the 
Workmen's  Compensation  Act  can  be  olaimtd^     He 
appears  to  have  belonged  to  what  are  called  the 
working    classes.       But  finding   an   opportunity  of 
getting  a  lioeoco  for  working  a  mine  for  twenty-oue 
years  he  entered  into  a  partnership  with  two  other 
persons  for  the  purpoae  of  the  undertakings    Being  a 
skilled   workman  he  worked    in    the    minei   by  an 
arrangement    with  his  partnert,  for    a    workman's 
wa^Qs,  which  he  received  out  of  the  profits  of  the 
busmess.     While  engaged  in  ^cb  work  he  met  with 
an  accident  whioh  resulted  i^t   hia  death,  and  there- 
upon   his    representative  made  a  claim    under   tbe 
Workmen's    Compensation    Act,      The    quee^ii    is 
whether  he  can  be  treated  as  a  workman  and  the 
firm  aa  eniployers  within  the  meaning  of  tbe  Act 
In  my  opinion  the  intention  of  the  Act  wie  to  exclude 
cases  in  which  the  B%me  person  occupied  the  poaidon 
of    hoth    employer    and    employed.      It    aeenia    to 
contemplate  the  existence  of  a  relationship  betwMn 
two  opposite  parties,  the  one  being  a  workman   md 
the  other  an  employ er<     When  the  p^aition  of  the 
deceased  man  in  the  present  case  is  analy;^ed»  I  do  not 
thrnk  it  ehowB  that  any  relation   of  employer   and 
employed  had  been  created.    He  was  himself  onii  of 
the  partners  in  the  firm  for  which  he  was  workings 
and  he  cannot  properly  be  said  to  have  been  employ^ 
by  them.     The  arrangement  under  which  he  worked 
was  a  mode  of  arranging  how  the  partnership  aaaeCi 
should  be  distributed  in  favour  of  a  partner  who 
worked  aa  a  miner.    Having  regard  to  sectioa  1,  aub- 
section  1,  of  the  Act,  it  seems  to  me  that  a  person  In 
the  position  of  the  deceased  cannot  be  held  to  b«  a 
workman  within  the  meaning  of  the  Act.     In  the 
drcumttancea  of    the  case,    therefore,    I    think   the 
learned  couoty  oonrt  judge  arrived  at  a  wrong dediioni 
and  the  appeal  must  be  allowed. 

Matkew  and  CozsFa-HiJtDT,  L  JJ.,  ooncurred. 

Apptal  allowed. 

Solicitors  for  the  applicant,  Eoud$  <£  Eawstornt,  for 

Solidton   for  Taylor  and   R^bertt,   TrtadmU  ^ 
A^lwin,  for  Kmie,  Sont  tfc  Ktliift  Mold. 


Arthur  P&wdl,  S.a,  and  EUia  Griffiih,  for  Taylor 
and  Boberts.— The  deceased  man  wa»  not  a  workman, 

and  the  surviving  partners  of  tbe  firm  were  not  his 
employers.  In  order  that  a  case  may  be  brought 
*ithm  the  Workmen's  Compensation  Act  the  relation 
of  master  and  strvant  is  necessary;  the  Act  only 
ftppliea  to  workmen  who  are  engaged  as  aervants  of 
an  employer:  McOngor  y.  Damkm,  1  F.  536: 
larnphw  r.  Parkgaie  Iron  und  Si^el  Co.  {LimiM},  51 
W,  B.  091,  [1903]  1  K,  B.  85L 

a.  A,  BuBitil,  K.O.,  and  U.  a  DavenjjoH,  for  the 
applicant. --The  deoeaaed  man  waa  in  an  employment 
to  which  the  Act  applies,  aod  he  received  workman's 
wagea,  whioh  were  aomething  quite  independent  of 
the  share  of  the  profits  to  whioh  he  was  eatitlad  aa  a 
parfuM-.  Theru  ie  nothing  in  the  definition  of 
"*  workman  **  in  the  Act  to  exclude  anoh  a  oaae  as  this. 


Kig^  Coutt  t(  3wnu, 


Chan.  Div.  I  *^       *      .      . 

Joyce,  J,   i  Deo.  14,  IJ,  16, 

ATTOBirST-QElfERAL  y.   STAFFORBSBmB  QOTTXTT 

CousciL  (a.) 
Looal   government—  ff^ghwau ^ liepain  ~~  Mtmdahrjf 

injunction— Meiaimnfj    and  gupporting  wath — Loeai 

Government  Act^  1888  (51  cfe  62  Fid.  c.  41),  a,  11. 

White  ctrtain  umiii  adjoining  a  highitfnyi  mhieJi  wcu 
v^ttd  m  a  couniff  coujicil  as  ihe  highway  author^  for 
purpoies  of  maintenanee  and  repaint  were  oUimtd  fo 
become  out  of  repair^ 

Beld,  that  fAe  court  would  fwt  inier/er^  t^th  ik§  4i§* 
crttion  of  the  highway  autkoriiy  by  making  a  drdmmikm 
that  ^tich  attthoriig  wot  liable  to  Ttpair  the  walk  on  UW 

(a*)  Reported  by  H.   WoLOOiT  WAmm,    Bi%., 
Barrirter-at-Iaw. 
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ground  that  (heir  lecomtng  dilapidated  mighi  cauee  an 
obstruction  in  the  highway, 

Sandgate  Urban  Dis&ot  Coonoil  v,  Kent  County 
Oonnoil,  79  L.  T.  425,  47  W.  B.  Dig.  106,  followed. 

Aotion* 

Tbia  was  an  action  bj  the  Atioraey-Geoeral  at  the 
relation  oi  the  trustees  of  Lord  Maocletfleld's  settled 
estates,  against  the  defendant  ooandl  in  resp  ct  of 
the  repair  and  maintenance  of  a  portion  of  the  Leek 
and  Macdlf sfield  highway,  situate  in  the  county  of 
Stafford,  and  ninning  through  land  forming  part  of 
Lord  Macclesfield's  estate. 

The  said  road  was  in  certain  places  cut  out  of  a 
hillside,  the  adjoining  land  being  on  one.  side  of  the 
road  higher,  and  the  other  side  Tower,  than  the  level 
of  the  road.  Where  this  occurred  the  land  on  the 
high  side  was  kept  from  fallin|^  on  the  road  by  a 
retaining  wall,  and  on  the  low  side  the  roadway  was 
kept  up  by  a  supporting  walL 

The  plaintifb  uleged  that  the  said  walls  were  out 
of  repiSr  and  constituted  a  nuisance,  and  asked  for 
(1)  a  declaration  that  the  defendants  were  liable  to 
repair  and  maintain  the  said  walls,  and  (2)  an  order 
tliat  the  defendants  should  forthwith  repair  such  of 
the  walls  as  were  in  need  of  repair. 

The  defendant  councii  admitted  that  the  said  high- 
way was  a  *'main  road"  within  the  meaning  of  the 
Highway  and  LocomotiTes  Act,  1978,  and  that  under 
the  LomI  Govemment  Act,  1888,  s.  11,  they,  the 
defendant  ceundl,  were  liable  to  repair  and  maintain 
the  said  road,  but  they  denied  any  lialnlity  as  to  the 
repairing  and  maintaining  of  the  said  walls. 

It  appeared  from  the  evidence  that  the  said  road 
had  been  a  turnpike  road  up  to  the  passing  of  the 
Highway  and  Locomotives  Act,  1878,  when  it  became 
a  '*  main  road"  within  the  meuiing  of  tbat  statute, 
and  that  it  had  always  been  maintained  by  the  high- 
way authority  for  the  tine  bebg  until  the  passing  of 
the  Local  Qovemment  Act,  1888,  when  by  that  Act 
the  said  road  became  vested  in  the  defendant  councn. 

Hughes,  K.O.,  and  Olen,  for  the  plaintiffs.— The 
defendant  coundl  is  liable,  under  section  11  of  the 
Local  Qovemment  Act,  1888,  to  keep  the  wsdls  in 
repair,  and  if  they  become  ruinous  or  a  danger  to  the 
usors  of  the  highway  the  council  is  responsible,  and 
if  their  obligation  to  repair  is  not  fulflUei  there  is  a 
right  of  action :  Baron  v.  Port$lade  Urban  DitMd 
OouncU,  48  W.  B.  191,  [1900].  2  Q  B.  588. 

Attorney'Oeneral  v.  Shrewsbury  Bridge  Co,,  30  W.  B. 
916,  21  Oh.  D.  762;  Attorney-General  y.  Wimbledon 
House  EsiaJU  Co.  {LivMted),  52  W.  B.  Dig.  174, 
[1904]  2  Oh.  84 ;  and  Begina  v.  Watson,  2  Baym,  856, 
were  also  dted. 

Ikmekweris,  K.C.<,  ssA  Leslie,  for  the  defendants. — 
This  action  is  misconceived.  The  only  duty  of  a 
county  oouncQ  to  repair  and  maintain  is  under  section 
11  of  the  Local  Government  Act,  1888,  and  the  courts 
have  always  held  with  resard  to  repairs  and  mainten- 
ance that  a  certain  result  must  oe  arrived  at,  but 
have  never  interfered  with  the  discretion  of  the  high- 
way autiiorities :  Sandgate  Urban  District  Couneif  v. 
Keni  County  Council,  79  L.  T.  425,  47  W.  B.  Dig.  106 ; 
Begina  v.  The  Inhabitants  of  Claxby,  3  W.  B.  451,  24 
I«.  J.  Q.  B.  223,  and  Stockport  Highway  Board  v.  Grant, 
46  L.  T.  888,  30  W.  B.  Dig.  71. 

Hughes,  £.(7.,  replied. 

JoTGB,  J.,  in  giving  judgment,  said:  This  is  osten- 
aiUy  an  action  to  compel  the  defendants  to  perform  the 
atatotorj  duty  imposed  on  them  1^  section  11  of  the 
Xx>cal  dovenunent  Act,  1888,  of  maintaining  and 
repdiing  a  certain  **  mafai  road,"  and  it  is  alleged 
tiiat  thsjr  have  committed  default  by  failing  to  keep 
in  zepas  certain  retaining  walls.     In  my  opinion  ^ 


the  real  object  of  this  action  is  to  c'>mpel  the  defend- 
ants to  keep  up  the  retaining  walls  on  Lord  Maccles- 
field's estate  wnere  tiie  level  of  Ihe  adjacent  land  is 
higher  than  that  g^  the  road.  The  plaintiffs  seek  to 
attain  their  object  in  this  way :  they  say  that  section 
11  of  the  Act  of  1888  imposes  on  the  defendants  a 
statutory  liabilitnrtom8intainandrCT>air  the  road.  They 
next  say  the  defendants  are  therefore  bound  to  kf  ep 
in  repair  everything  necessary  for  the  mainteoance  of 
the  road,  and  that  these  walls  are  necessary;  so 
that  the  defendants  are  bound  to  maintain  and  repair 
these  walls  and,  as  I  suppore,  keep  them  in  perfect 
condition.  It  seems  to  me  impossible  to  impose  such 
a  liability  on  a  countv  council  without  in  effect  add- 
ing a  new  clause  to  the  statute. 

The  plaintiff!i  daim  a  declaration  that  the  defend- 
ants are  liable  to  maintain  acd  repair  the  walls,  aod 
**  that  the  defendants  be  ordered  forthwith  to  repair 
such  of  the  said  embankments  and  walls  as  are  in 
need  of  repair."  In  my  opinion  no  such  mandatory 
order  as  is  asked  for  could  propeily  be  made ;  it  is  a 
necessary  requisite  of  every  mandatory  injunction 
tbat  it  ihould  be  certain  and  definite  in  its  terms,  and 
it  ought  to  be  dear  what  the  person  enjoined  has  got 
to  do.  A  mandatory  order  cannot  be  made  to  repair ; 
the  court  will  not  supervise  work.  No  doubc  the 
realization  of  this  difficulty  by  the  plaintiffs  has  led 
them  to  abandon  their  claim  for  such  an  order. 

I  am  askedy  then,  to  make  a  declaration  that  the 
defendants  are  liable  to  repair  certain  waUs,  without 
anything  being  said  as  to  the  height  or  length  to  be 
repaired  or  the  time  at  which  the  work  is  to  be  com- 
pleted or  anything  of  tbat  soH.  How  can  I  possibly 
say  that  these  particular  walls  are  necessary  for  tbe 
maintenaDce  and  repair  of  this  main  road  ?  On  tbe 
evidence  it  is  impossible  to  say  so.  In  the  case  of 
Sandgate  Urban  District  Council  v.  Kent  County  Council, 
in  the  House  of  Lords,  all  the  fac^s  were  found,  and 
the  question  was.  In  what  proportion  the  cost  of  the 
worn  was  to  be  contributed  by  the  two  authorities  P 
But  even  in  that  case  Lord  Davey  said :  "There  is  no 
liability  upon  the  road  authorities  which  could  be 
enforced,  ather  by  indictment  or  otherwise,  to  do  any 
particular  work.  Theur  liability  dther  at  common 
law  or  hj  statute  is  general,  to  repair  and  maintain 
the  Idghway,  leaving  it  to  them  to  find  out  the  best, 
or  at  any  rate  adequate,  means  of  discharging  that 
liability.'*  There  has  been  no  case  dted  in  which  the 
court  has  taken  upon  iteelf  to  say  what  tbe  local 
authority  has  to  do.  I  do  not  hedtate  to  say  that  I 
am  unable  to  do  so,  and  I  decline  to  prescribe  what 
particular  works  or  repairs  are  necessary  for  the 
maintenance  of  this  road. 

It  is  dear  no  mcmdamus  would  lie  against  a  local 
authority  to  do  any  particular  work.  If  the  road 
were  allowed  to  get  out  of  repair  the  local  authority 
would  be  liable  to  the  proper  legal  proceediogs.  But 
here  the  road  is  not  out  of  repair,  nor  was  it  proved 
that  there  was  a  public  nuisance  or  anything  of  that 
sort. 

In  mv  opinion  this  action  has  been  misconodved, 
and  fails  on  the  merits,  and  must  be  dismissed  with 
costs. 
Solidtors  for  the  plaintiffi,  Lau;renos,  Graham,  &  Co. 
Solidtor  for  the  defendants,  Herbert  M.  Davis. 
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In  re  DoD*a  Chaeity*  («♦) 
CharUi/^PetUton—CtrijJkate  of  Charity  Commmionere 
^Oharitahk  TtmU  Act,  1853  (16  ti  17  VkL  c.  137), 

Bg  a  %mU  landi  were  given  and  hrquetthfd  to  the  sim 
efer&i  w  pdtij  canons  in  Chester  CaihedraL  The  dean 
and  chapter  were  md  directly  ifderested  in  the  hndi 
Hitleil  hy  the  will,  hut  under  an  Act  of  Parliament  and 
Order  in  Council  they  v}€re  requiTed  to  provide  that  the 
iW pendi  of  the  minor  canom  should  not  he  leu  than  £150 
each. 

Held,  th(d  such  an  {7iief€it  ums  not  supr^imt  to  bring 
the  case  within  the  exception  contained  in  the  Charitable 
Trusts  Ad,  1853,  i*  62.  The  exertion  of  '*  any 
cathedral  or  collegiate  church'^  cannot  he  interpreted  mo 
di  Ui  ejcdadefrom  the  operation  of  the  Act  every  endow - 
fnent  in  which  any  mimst^  or  ofi:er  of  the  axthedrat  is 
interested*  ThB  exception  decs  not  eidend  to  an  endoixf- 
mtnt  over  ti^hich  the  dean  and  chapter  hatfe  not  any 
control t  and  which  does  not  form  portion  of  their  capitular 
utategf  and  is  nut  hdd  by  them  upon  any  trusts, 

la  re  Moymk'g  Charity,  3  W*  R  435,  considered. 

PetitiOD. 

This  was  a  petition  bytbe  Dean  and  Chapter  of 
Cb ester  Cathedral,  which  raised  the  question  whether 
the  petitioners  were  tmateet  under  the  will  ol  Barbara 
Bod,  and  aiked  that  in  case,  on  the  conHtmctioD  of 
tKa  will,  they  were  not,  that  the  court  should  con* 
ititute  thorn  trustees,  and  that  a  scheme  ihonld  be 
directed  for  the  administration  of  tht  said  charity 
under  the  will  of  Barbara  Dod* 

The  testatrix  by  h^r  will,  dated  the  2nd  of  May, 
1703,  made  the  following  diiposition  r  *' I  give  and 
bequeath  unto  Dean  Fogg  Mr,  Wright  and  Mr, 
Lang  ford  Frebendarys  of  the  Cathedrttll  Cbnrch  in 
Chester  all  of  the  County  of  Chester  and  their  heir^s 
or  such  persoDS  as  shall  succeed  tbfm  in  that 
Cathedral!  Chtirch  aa  Dean  and  Frebendarys  All  my 
land»  in  the  Connty  of  Cheshire  except  the  land  here 
after  named  devised  In  trust  for  the  use  and  benf^fttt 
of  the  several  persons  I  sball  nominate  [that  is  to 
say)  I  doe  for  ever  give  and  bequeath  All  my  lands  in 
Boo gh ton  and  Cbilder  Thornton  in  the  County  of 
Chest* r  to  the  six  Clerks  or  Petty  Cannons  or  Singing 
men  what  other  nam^s  you  distinguish  them  by  that 
doe  ofiSdato  in  the  Cathedrall  Ctiuroh  in  the  City  of 
Chf Hter  dnreing  their  natural  life  and  continuing  to 
iffic^ate  in  that  Cathedral!  Church  and  to  their 
iucc^ floors  that  are  thought  fitt  persons  to  offidite  in 
that  plice  that  i«  to  lay  my  will  and  desire  is  that 
these  six  ministers  that  doe  officiate  in  this  place 
shall  have  paid  them  by  equall  shares  and  pro- 
portions the  growing  rents  and  yearly  profitt  of  these 
my  landa  lyiog  in  Houghton  and  Childer  Thornton 
aforesiiil  always  provided  that  the  pwsonB  chose  in 
theie  several!  places  be  in  priests*  Orders.*' 

Em,  K.C.,  BLudFramy,  for  the  dfSJi  and  chapter* 
0  T^tended  that  the  gift  was  in  effect  a  gift  for  the 
c^ttedral,  and  came  within  the  exception  in  section 
62  of  the  Charitable  Tmsfs  Act,  18d3,  and  that, 
the  jurisdiction  of  the  Charity  Commissioners  being' 
excluded,  their  consent  to  the '  presentation  of  the 
peli  ion  was  unnecessary* 

Macnaghten,  K.Ct  wi<i  MacSmnney,  for  the  minor 
oanoDi, 

R.  J.  Parher,  for  t>^e  A  ttomey-G-ner*!,  referred  to 
In  re  Dwican   U  W.  E.  b'M,  L,  K.  2  Ob.,  p.  3^9. 

(a.)  Reported  by  Paul  STBiOKi^AiffD,  Esq-.  Barrister- 
alr-Iiaw» 


SwiKFKN  Eabt,  J.,  in  giving  judgment,  laid;  The 
first  qosstiou  arising  on  this  petition  Is  whether, 
aooording  to  the  true  construction  of  the  will  of  the 
testatiix,  the  Dean  and  Chapter  of  Ch^ter  CathedrU 
take  any  estate  or  interest  in  her  real  estate ♦  whidt  ti 
the  subject  of  this  application.  In  my  opinion  the 
dean  and  chapter  are  not  thereby  constituted  trustee! 
of  the  real  estate  at  Boughton  and  Childer  Thornton, 
Assuming  that  the  language  of  the  will— namely,  "  I 
give  and  bequeath  unto  Dean  Fcgg,  Mr,  Wright,  and 
Mr.  I^ngford,  Prebendaryi  of  the  Cathedral!  Chia^ 
in  Chest^rr,  aU  of  the  county  of  Chester,  atd  tlik 
hf  ires  or  such  persons  as  shall  succeed  them  In  ^il 
CathedraU  Church  as  Dean  and  Prebendary s  "—is  a 
sufficient  description  of  the  dean  and  chapter,  the 
lands  thereafter  named  (and  which  are  the  subject  of 
this  petition)  are  excepted  from  the  devise  to  Ilia 
dean  and  chapter,  and  are  j^iven  and  bequeathed  **  to 
the  Six  Clerks  or  Petty  Cannons  or  Singing  Men, 
what  other  names  you  dlslinKuish  them  by,  that  doa 
officiate  iu  the  Cathedrall  Conrch  in  the  dty  of 
Chester,  dureing  their  natural  life  atd  continmng  to 
officiate  in  that  Cathedral  Church,  and  to_  thftt 
sttccesBon  tiiat  are  thought  Ett  persons  to  officiata  in 
that  plaoe.'^  These  singing  men,  or  minor  caiiOM» 
are  not  a  corporation,  and  there  are  no  wordi  of 
limitation  in  the  will*  so  that  they  took  only  m 
estate  for  life,  and  on  their  death  the  legal  estate  w#i 
vested  iu  the  heir-at-law  of  the  tes'atrix^  Th«  deao 
and  chapter  take  no  estate  or  inter«;et  in  it. 

The  next  question  raised  before  me  is  whether  ths 
dean  and  chapter  are  entitled  to  present  this  petition 
without  first  obtaining  the  oertiflcate  of  the   Charity 
Commissioners^ that  is  to  say^  whether  the  charity 
constituted  by  the  wiU  of  Barbara  Dod  is  txemptad 
from  the   operation  of   the  Charitable  Trusts   Afil* 
1853,  by  the   provision  in  soation  62  of  that  Act- 
namely,  *'  This  Act  shall  not  extend  to    ...    any 
cathedral  or  oollegiate  oharoh.*'      The  petition  has 
been  served  on  the  four  minor  can  on  s,  and  th^  oca- 
tend  that  they  are  the  persons  acting  in  the  idmiiiit- 
tration  of  the  charity  and  the  beneficiarioe  tliav^ 
and  that  they  are  entitled  to  apply  to  the   OhirilT 
Commissioners  for  a  Echeme,  and  that  the    dean  sfid 
chapter,  who  are  not  trustees,  and  who  ate  noi  m- 
titled  to  interfere  in  the  management  of  the  charitf, 
cannot  present  this  petition  to   the  court  without  tM 
consent    of      the     Charity     Commissionen.        th« 
Attorney-General,  who  has  been  served  with  tht 
petition,  also  contended  that  the  oeitiftoAto  ol  A« 
Charity  CommissioDers  was  nooetsary.    Althoi^h  the 
dean  and  chapter  are  not  directly  interested   in  t^ 
lands  settled  by  the  will  of  Barbara  Dod,  they  art  is- 
directly  icteresttd  in  the  following  way.     Fader  iiid 
by  virtue  of  the  statute  3  &  i  Yict*  o.  113,  and  an  Ordsr 
in  CouocO  purenant  there to^  dated  the  15  th  of  Jmn^axf* 
1842|  they  are  required  to  provide  that  the  vtip^ils 
of   the  minor  canons  shall  not  b«  leea  tbaa  £W 
each  per  annum,  so  that  a  total  annual  tuna  ol  £M 
is  required  for  this  purpose.      The  minor  caooBl  harfi 
not  any  source  of  income  other  than  the  said  i 
and  any  deficiency  is  made  good  oat  of  tha  c 
revenues.      If  the  iccome  from  the  land  m  qn 
can    by    judicious    manag^nent   and    by 
building  leases    be    raised   to  £600  a  jmm  or  1^ 
wards  (and  the  petitioners  allege  that  a  Imrwm  m* 
come  tiian  £600  can  eventually   be  obtaiDCf3)^  tbi 
result  may  be  to  relieve  the  dean  and  ohaptra-  altopethtf 
from  any  financial  burden  with  regard  to  ih«  attptaib 
of  the  minor  canons.  In  this  manner  and  to  tliltasMI 
the  dean  and  chapter  are  interested^  but  is  aa  iatf  «ild 
this  kind  sufficient  to  bring  tha  case  within  ih«  «BVf 
tion  contaioed  in  section  G2  P    In  my  opiaioii  H  m  not 
It  was  contended   on  behalf  of  the  peiitloi 
hwhecefor  a  charity  axista  for  the  benefit  of 
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of  ministan  or  oflioen  within  ft  oathedral  ohuroh,  gnoh 
a   dharity   is   within  the  exception;   and  for  thif 
proposition   reliance  was  plaoei  on  a  passage    in 
Kind^Tsley,  Y.C.'s.   judgment  in  the   report  of  B» 
Mtyrick't  Charity,  in  25  L.  T.  0.  8.  92.    In  that 
oase  the  objection  taken  was  that,  as  the  funds  which 
were  the  subject  of  the  petition  did  not  wholly  beloDg 
to  Jesns  Oollege,  but  another  cha«^ity  was  or  might  be 
interested  theroin,  the  case  was  not  within  the  exoen- 
tion*    The  Vice-chancellor  is  reported  tohavesaia: 
«  The  porpose  of  that  exemption  (in  section  62)  is  that, 
■o  far  as  relates  to  an  application  to  the  court  in 
zespeot  of  any  charity  in  which  the  uniyersities  or 
coUBges  are  interested,  it  shall  be  unnecessary,  so  far 
as  regards  such  universities  or  colleges,  to  go  before 
the  commissioners.    The  object  of  the  present  petition, 
though  it  may  afftK)t  funds  in  which  another  charity  is 
interested,  is  in  effect  one  in  which  Jesui  College  is 
alone  concerned."    This  report  differs  from  the  report 
of  the  same  case  in  1  Jurist  N.  8.,  438,  which  is  as 
follows :  ''  The  purpose  (of  the  exemption)  was  that,  so 
faras  related  to  the  application  to  thecourt  with  respect 
to  any  charitable  purpose  of  which  the  colleges  or 
universities  were  the  object,  it  should  not  be  necessary 
to  go  before  the  commissioners.    Now,  here  the  object 
of  Sie  petition,  thouah  it  may  affect  another  chanty, 
is  in  effect  an  end  of  which  the  college  alone  is  toe 
object.    .    .    •    If  it  is  to  affect  matters  of  which  the 
college  is  the  object,  then  you  need  not  go  before  the 
commissioners ;  but  if  it  is  to  affect  an  end  of  which 
another  charity  is  the  object,  then  it  would  be 
necessary  to  go  before  the  commissioners."    It  is  this 
latter  report  which  was  dted  with  approval  by  HaU, 
y.C.  in  AUomey-Generdl  v.  Dean  €md  Uarum9  of  Man- 
chetUr,  18  Ch.  D.  596,  611,  29  W.  B.  Dig.  86,  and, 
if  any  cathedral  or  collegiate  church  is  the  object  of  a 
charity,  an  application  to  the  court  may  be  made  with 
ref^rc'nce  thereto,  without  any  application  to  the 
Charity  Commiasioners. 

The  petitioners,  however,  are  in  effect  seekiug  to 
extend  this  rule  to  all  cases  in  which  a  minister  or 
c  ffic(r  of  a  cathedral  or  collegiate  church  is  interested 
iQ  a  charitable  endowment.  As  was  said  by  Lord 
lindley  in  /a  re  Stockport  Bagged,  d^c,  SchooU,  47 
W.  B.  166,  [1898]  2  Ch.,  at  p.  695,  section  62 
i>  a  very  obscure  section;  and,  as  Lord  Davey 
pointed  out  in  /ft  re  Clergy  Orphan  Corpora'^ 
Hon,  43  W.  B.  150,  [1891]  3  Ch.,  at  p.  154,  it 
is  for  those  claiming  that  they  are  exempt  from  its 
provisions  to  make  out  the  exemption.  In  my  judg- 
ment the  petitioners  have  failea  to  do  so.  The  ex- 
oeption  of  "  any  cathedral  or  collegiate  church  "  cannot 
he  interpreted  so  as  to  exclude  from  the  operation  of  the 
Act  every  endowment  in  which  any  minister  or  officer  of 
the  cathedral  is  interested,  nor  so  as  to  exclude  from 
.the  operation  of  the  Act  this  particular  endowment  of 
the  minor  canoua  By  29  &  SO  Vict  c.  Ill,  s.  18, 
the  Ecclesiastical  Commissioners  are  empowered  under 
oertain  circumstances  to  make  provision  out  of  certain 
income  **  for  securing  adequate  stipends  and  allow- 
ances to  the  minor  canons,  schoolmasters,  organise 
▼ican  choral,  lay  derks,  officers,  choristers,  bedesmen, 
servants,  and  otber  members  of  the  cathedral  or  colle- 
giate church."  A  large  class  of  persons  is  here  desig 
sated,  and  the  argument  of  the  petitioners  is  that,  if  a 
dharity  be  established  for  any  of  these  persons,  such 
dhari^  is  outside  the  Charitable  Trusts  Act,  although 
not  within  the  jurisdiction  of  the  Bodesiastical  Com- 
aiisaionerf,  unless  the  persons  entitled  constitute  a 
cM)fporation,  when  statutory  powers  are  given  of 
tcaDaferring  the  property  to  the  Bodesiastical  Com- 
miasioQecs  on  t^ms.  I  cannot  construe  the  excep- 
tsoa  o!  "any  cathedral  or  collegiate  church"  as 
C  to  an  endowment  over  wmch  the  dean  and 
ave  not  any  control,  and  which  does  not 


form  a  portion  of  their  capitular  estates  and  is  not 
hdd  by  them  upon  any  trusts.  I  therefore  direct  the 
petitida  to  stand  over  until  further  order,  giving  leave 
to  the  respondents  to  apply,  in  the  event  of  the  certi- 
ficate of  the  Charity  Commissioners  not  being  obtained 
within  a  reasonable  time. 

Solidtors,  Tatham  A  Proctor,  for  Barker  <k  Boger- 
9on,  Chester;  Woo$am  <k  Smith,  for  Boydell  &  Taylor, 
Chester;  Treoittry  Solicitor. 


In  re  Cohbn  &  Cohsn.  (a.) 

Solicitor --Coeis— Taxation-- Third  party  — Master* s 
ceHifioate—ObfectioMSolkilors  Act,  1843  (6  A  7 
Vict.  c.  73),  B.  38. 

Under  section  38  of  the  Solicitors  Act,  1843  (6  <fe  7 
Vict,  c  23),  where  a  third  party  olrtains  an  order  to  tax 
a  bill,  this  taxation  is  one  as  bettoeen  solicitor  and  client, 
and  not  between  the  solicitor  and  the  third  party.  Any 
items  unnecessarily  incurred  cannot  be  imposed  on  a  third 
party. 

In  re  Brown,  15  W.  B.  1030,  L.  B.  4  Eq.  464;  lure 
Nfgus,  43  W.  B.  68,  [1895]  1  Ch.  73  ;  In  re  Cray,  49 
W.  B.  298,  [1901]  1  Ch.  239;  and  In  re  Loogbotham, 
52  W.  B.  660,  [1904]  2  Ch.  152,  followed. 

Adjourned  summons  to  review  taxation. 

This  was  a  summons  taken  out  by  a  third  party  to 
discharge  or  vary  a  certificate  of  taxation  of  the 
master,  filed  the  13th  of  July,  1904,  on  the  ground 
that  the  taxation  had  proceeded  on  a  wrong  pnndple, 
and  that  the  taxation  might  be  reviewed  in  respect  of 
the  items  mentioned  in  £e  objections. 

Certain  litigation  had  been  pending  between  a  lady 
and  a  theatri^  manager,  the  third  party,  which  ulti- 
mately culminated  in  an  agreement  dated  the  12th 
of  January,  1904,  whereby  two  actions,  one  a 
common  law  action  and  the  other  in  the  Chancery 
Division,  were  stayed,  the  third  party  agredns  to  pay 
the  lady's  costs  as  between  solidtor  and  dient 
relating  to  the  mattors  in  dispute  in  the  two  actions, 
such  costs  to  be  agreed  or  taxed.  The  solicitors  duly 
deUvwed  their  bilTof  costs,  which  came  to  £486.  In 
it  were  numerous  items  which  the  master  subsequently 
disallowed,  such  as  the  employment  of  an  eminent 
King's  connsd  and  well-known  junior  to  settle  the 
statement  of  daim,  a  special  copy  of  the  pleadings, 
&c,  and  which  had  been  incurred  on  the  lady's 
express  instructions.  A  petition  was  later  presented 
on  the  usual  third  party  order  for  the  taxation  of  the 
bill  of  costs  of  the  above-^named  solidtors  who  had 
acted  for  the  lady,  when  the  master,  on  the  2nd  of 
March,  1904,  taxed  the  bill  as  between  solidtor  and 
dient  in  the  presence  of  the  opposing  solicitors.  Upon 
objections  bemg  carried  in  the  master  suggested 
that  they  shouM  apply  for  an  order  to  tax  under 
section  38  of  the  ^Udtors  Act,  1843.  This  they 
accordingly  did,  when  the  master  by  an  order 
da«ed  the  2nd  of  May,  1904,  disallowed  many  items 
which  he  had  vrevioudy  allowed.  By  this  oider  he 
disallowed  varv>us  items  to  the  amount  of  £111  as 
being  too  unreasonable,  and  allowed  £375.  The 
solictors  then  carried  in  objections,  saying  that  the 
agreement  was  for  an  indemnity.  The  master  on 
the  6th  of  July,  1904,  made  the  note,  referred  to 
in  the  judgment,  replying  to  the  objectioDs;  and 
on  the  13th  of  July  replied  formally,  dealing  very 

(o.)  Beported  by  A.  B.  Tayloxtb,  Esq.,  Banister^ 
at-Law. 
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HlOH  OotTBT. 


In  BB  COBKN  &  GOBHr. 


HiaH  CouBT. 


fnllf  witb  the  ^ariotii  obj^ciionip  After  stating 
that  ha  hai  followed  the  prmoiple  in  In  re  Orat/.  49 
W.  E*  298,  [1901]  I  Cb.  239,  and  referriog  to /n  re 
Ncffiia,  43  W,  E.  68  [lS9o]  1  Ch,  73;  /i^  re  AUott, 
4  li.  T,  N.  8,  57a,  9  W*  E  Dig.  85  ;  In  re  MortcrofU  29 
BouciTORS*  JOUEHA.!*,  471  ;  Inrt  HdUday  and  Godl^i 
58  L.  T,N*  8.  30 1  p  36  W.  E  Dig.  oG ;  and  Li  re  Long- 
Mham,  52  W,  E*  660,  [1904]  2  Cli.  152,  he  oODtioued  : 
**  I  have  follo5»ed  the  practme  In  the  taxiog  office  on 
Uxatione  under  this  sectioo,  and  I  have  taxed  apart 
from  the  ordtr  at  betfjetu  the  aolicitor  and  the  party 
liiihid  to  pa^i  actd  I  have  diaal lowed  leveral  itemH 
which  did  not  come,  in  my  opinion^  within  the  Acop^ 
t^f  the  said  agree ment>  and  th^  third  party  did  not 
ooL  tract  to  pay  all  these  costf,  only  spencMed  charges 
which  I  have  eftr^  fully  allowed  item  oy  item  *'  The 
polidtsrs  at  once  took  oat  this  sammong  to  vary  and 
discharge,  and  for  revi^jw  of  taxation p 

Hon,  E.  €*  Macnaghten,  K.d  and  II*  Greenwood^ 
for  the  9o]ieitor^. — T^e  agreement  mnst  be  coastrued 
ai  it  standi  If  the  dEO^ion  in  In  re  BoUidatf 
and  Godletf  ia  Gorrect,  it  covers  my  case.  [Swiktex 
Eady,  J* — Is  not  the  correct  view  this,  that  where 
a  tbird  party  applies  for  an  order  he  does  not  render 
himself  liable  to  p%y  any  other  item  but  as  between 
solicitor  and  client  P]  Yes,  partly.,  No  objection 
can  be  taken  here  nader  section  38  for  the  settling  of 
the  statement  of  daim^  if  it  was  an  item  properly 
charged  for,  though  undoubtedly  her  employing  twj 
couniel  was  e  xpensive* 

They  cited  In  re  HolUday  and  Qodke,  In  re  (Tray, 
In  re  //,  L.  Longhotham^  In  re  Abbott,  In  re  Broxmit 
In  re  Moreero/t,  and  In  re  Negus^ 

PdcTion^  for  the  third  party. ^The  taxing-master  ia 
right,  and  it  is  to  aqoof  dance  with  the  practice  in  In  re 
L&mjbotham,  Ord.  35,  r.  27,  sub-rule  29,  rftgulates  the 
m  aster*  s  duty. 

He  referred  to  In  re  Ermm^  51  W,  E,  475,  [1903]  2 
Ob.  156. 

Eon*  E.  0.  Macmghtent  KM.,  replied. 

SwiWFEN  Bady,  J.— In  this  case  I  have  com- 
munioated  with  the  taxing-master,  and  I  am  not 
satiii^d  that  he  has  proceeded  upon  a  wrong 
principle,  but  his  certificate  is,  I  thinki  open  to  the 
orificiim  that  has  been  addressed  to  it*  There  is  do 
difficulty  in  regard  to  the  practice  in  aacertaining 
exactly  what  should  have  been  done.  The  difficulty 
I  had  was  in  apprecialLcig  exactly  what  had  been 
done,  having  regard  to  the  language  of  the  oertifloato 
and  to  the  note  to  the  objectiona  and  the  answers 
csarried  in,  Jn  the  answer  to  the  first  objection  there 
is  a  note  of  the  master,  daUd  the  6th  day  of  July  : 
'*  By  couBent  these  objections  are  disallowed  eft  bloc, 
and  need  not  be  answered  by  me  in  detail,  the 
question  for  the  court  being  on  what  principle  these 
costs  are  to  be  taxed  on  an  indemnity  as  between  tbe 
soUcitor  and  bis  own  client,  or  what  is  fair  and 
proper  for  a  third  party  to  pay."  That  note  was 
dated  the  6th  of  Jnly,  and  I  thiuk  that  is  in  e0ect 
superseded  by  the  answers  which  were  ultimately 
tigned  on  the  13th  of  July,  The  note  was  made 
wiile  the  matter  waa  still  before  the  master.  Now, 
in  the  master^s  answers  to  objectioLs,  he  says :  *'  X 
have  followed  the  practice  in  the  taxing  office  in 
ta station  under  this  section j  and  I  have  taxed  apart 
from  the  order  as  between  the  solicitor  and  the  party 
liable  to  pay  " ;  and  it  is  upon  the  language  of  this 
pan  of  the  certificate  that  the  difficulty  ha i  aiiien. 
It  ia  quite  clear  from  the  decision  in  In  rt  Gray,  the 
principle  of  which  was  affirmed  by  the  Court  of  Appeal 
in  In  re  LonghQiham^  that  where  a  third  party  obtains 
an  order  to  tas  that  does  cot  alter  the  nature  or  enlarge 
the  scope  of  bis  Uahility,    Oo^ens-Haidy,  LJ,  (then 


Coa^ns-Hardy,  J.),  atated  that  in  terma.  and  ttO  the 
Lords    Justices  in   In  re   Longhoiham   affirmed  that 
decision,    and    Vaugban  Williams,    L.J*,  saye :   *'  I 
think  all  that  it  ia  necessary  for  the  court  to  do  in  iti 
present  judgment  ii  to  affirm  the  principle  of  thoes 
two  decisions  *'— that  is,  In  re  Ntgu^^  before  Cbit^, 
L.J*,    and    In  re   Gray.      At  the  same  time  it  ii 
fqually  clear    from    In    re    Orag  that    a    taxation 
on  the  application  of  a  third  party  is  a  taxation 
that   muit    proceed  on  the  condition  o!  the  third 
party  paying  what  is  due   to  the  solicitor  from  his 
own  client,  which  may  be  more  than  the  client,  if 
he  had  paid  it*  could  have  recovOTed  over  from  the 
third  party.     Bomer,  L.J*,  in  In  re  Longhoiham  (at 
p.  156}  says  the  same:    '*  It  is  clear,  both  from  the 
wording  of  tbe  section   itself  and   the  anthoriti#p> 
that  the  taxation  mnstbe  on  th^  footing  of  a  taxation 
between  the  aoUeitor  and  the  client  ^' ;  that  is  to  siy, 
that  the  bill  must  be  taxed  between  the  solicitor  end 
the  client,  and  aot  as  between  the  solicitor  and  the 
thifd  party*    Kow,  I  tbink  it  ia  quite  clear  that  this  ii 
not  an  indemnity  taxation.    The  cases  of  In  re  (/roy 
and  In  re  LongbfAham  followed  older  an thoritiea,  as  was 
pointed  out  both  by  Eomer  and  Yaughan  WiUiams, 
UJJ*,  in  the  Court  of  Appeal*     In  the  case  of  /a  r* 
Brown  Lord  Eomilly  was  dealing  with  a  taxation  on  th« 
application  of  a  third  party,  a  cestui  que  tru^i,  tasmf 
a  solicitor's  bill  which  had  befu  paid*    The  aoUi^tQr 
had  charged  and  the  tmitee  had  paid  the  bill,  but  oo 
the  appHcation  of  the  cestui  qae  tru^t  to  tax,  the  taxing- 
master  disallowed  a  considerable  number  of  items,  **in 
particular  charges  for  certain  attend  an  cea  upon  the 
trustee  and  for  letters  written  to  him  or  to  third  paii^M 
by  h ia  d irection  /'    That  a ff i^rda  a  very  good  illnstratioo 
of  the  rule  thst  there  may  be  a  con  si 'I  er  able  number  of 
items  for  which  tbe    cHent  may   be  liable   to    the 
solicitor  as  having  been  items  incurred  on   ^cp^ea 
ioatruotions  of  the  client  for  instance,  bat  yet  that 
the  third  party  may  not  be  liable  to  pay.    That  is 
quite  consistent  with   the  rule  that  when  onoe  th« 
items,  for  which  the  third  party  is  liable,  are  mobi- 
tained  the  taxation  of  those  items  for  which  he  ii 
liable  must  proceed  upon  the  footing  of  a  tixattoo  ii 
between  the  solicitor  and  the  pai^  chargeable,  md 
not  as  between  the  solicitor  and  the  third  party.    The 
c»se  of  In  re  Nf^gus  before  Ohittv*  L.J.  b  anolhar 
illustration  of  the  same  thiog.    There  It   wai  hM 
that  the  lessee  was  not  liable  to  pay  for  tba  oc»ti<tf 
the  counterpart  lease  ]  but  it  did  not  at  all   ioKk« 
that  the  sohcitor  was  not  entitled  to  reExvver  tiiea 
from  his  client,  the  lessor,  for  whom  he  bad  acted.   Tt 
was  an  item   for  which  the  third  party,  the  lumm 
was  not  liable  to  pay,  but  which^  nevertbelesi^  tt^ 
party  chargeable  was  liable  to  pay  to  his  solicitor ; 
and  Chitty,  L,  J*,  dealing  with  the  point,  says :  '*  Tbii 
is  a  third  party  taxation,  and  tbe  general  r^le  ia  tkiit 
a  third  party  stands,   as  between  himself  mA  te 
solicitor  whose  biU  he  is  taxing,  in  tbe  positioii  ol  tbe 
party  chargeable,"   that  is  to  say,  as  regarda  ttc 
taxation.     Then  he  goes  on :  "  But  that  n^  dom 
not  prevent  the  taxing -master  from  oonsideBqs  the 
question  of  the  liability  of  the  third  party,"  th^  ii  to 
say,  from  considering  for  what  items  the  third  pai^ 
is  properly  liable* 

Under  these  circumstanoea  I  am  of  opinioii  ^mA 


the  practice  as  laid  down  by  all  the  fo<t?  mm$ 
to  which  I  have  referred  is  dear,  but  I  am  afll 
satisfied  with  the  language  of  tbe  ntiitor't  osti* 
fioate,  and  if  he  has  followed  that  nnotJoOp  la 
opinion  he  has  not  atated  that  he  did  to* 
certificate  is  open,  certainly  as  a  matter  of  ^ 
to  the  criticism  which  oonnsel  for  the  i 
addressed  to  it*  He  does  not  say  that  he  ; 
as  between  the  solicitor  and  the  party  cbi 
^  but  as  between  the  aolioitor  and  the  party 
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HlOH  OOUBT. 

Under  these  oiromnttaaces  I  do  not  think  it  would 
be  satialMtory  to  ftUow  the  matter  to  stand  in  its 
peeent  position,  and  the  matter  shonld  be  sent  biok 
10  the  master.  It  will  be  for  the  master  to  consider 
whether  the  dip  made  has  been  in  thelangaase  oi 
his  oertifloato,  or  in  the  principle  npon  whioh  he  has  in 
fact  taxed  the  bill.  Under  the  agreement,  the  third 
party  is  liable  to  pay  the  oosts  of  the  lady  as  between 
soiiotor  and  dient  *'  with  relation  to  the  matter  in 
dispute  in  the  said  two  actions/'  and  it  is  those  costs 
that  have  to  be  taxed ;  bat  in  mj  opinion  this  is  not 
an  indemnity  taxation,  and  it  does  not  idlow  that 
becaose  on  this  taxation  there  are  disallowed  items 
for  which  the  third  party  is  not  liable,  those  items 
have  not  been  anthonzod  by  the  client.  It  may  well  be 
that  the  sdidtor  wiU  be  entitled  to  recover  them  over 
against  his  client,  but  the  liability  of  the  third  party 
is  not  enlarged  or  increased  by  reason  of  his  hayiog 
obtained  the  third  party  order.  XJnder  these  circutn- 
stances  I  think  the  proper  order  wiU  be  to  send  the 
matter  back  to  the  ma«ter  to  re?iew,  and  he  will 
amend  the  certificate.  Whether  the  ultimate  result  of 
the  taxation  will  be  altered  will  depend  upon  whethw 
he  has  in  fact  proceeded  upon  the  prindplee  I  have 
indicated.  If  he  hai,  it  may  be  that  the  result  will  ba 
the  same,  but  the  language  of  the  certificate  must  be 
altered. 

In  condudon  I  think  I  should  say  that  the 
nuster  appears  to  have  followed  the  language  of  the 
certifioate  gi?en  by  the  taxing-masters  to  Kdce  «ich, 
J.,  as  set  out  in  the  report  in  In  re  Longhotham,  The 
taxing-masters  u>pear  to  have  been  of  opinion  that 
/a  re  Gray  had  altered  the  practice,  and  they  steted 
that  '*  since  that  case  the  practice  in  the  taxing  office 
in  taxations  under  this  section  has  been  to  tax  apurt 
from  the  order  as  between  the  solidtor  and  the  i^rty 
or  estate  liable  to  pay."  The  matter  was  put  as 
clearly  as  posdble  bv  Bomer,  L.J.,  when  he  said  that 
the  taxation  must  be  on  the  footing  of  a  texation 
between  the  solidtor  and  the  dient. 

Bolidtors,  Cohen  A  Cohen ;  Slarh,  Edwarde,  &  Co* 


Chan.  Div.     ) 
a,  J.  f 


Nov.  3. 


Warrington, 

In  re  HosNX. 
Wilson  v.  Cox-Sinolaib.  (a.) 

Trueiee  and  cestui  que  trust— AdmtnMration—Tenante 
for  U/e—Overpaymeni$ — Adjutiment — Truetee  aleo  a 
oeneJkiary'-RigM  to  impound. 

Where  a  triutee,  who  was  himBdf  one  of  the  bene-' 
fidariee,  had  inadvertently  overpaid  the  other  beneficiaries 
their  shares  of  income,  and  died  he/ore  any  adjustment 
had  been  made, 

Hddt  that  the  executors  of  the  deceased  trustee  were  not 
eniitied  to  recover  from  the  other  beneficiaries  the  amounts 
so  overpaid,  or  to  have  accrued  or  future  income  im- 
.pounded  tiU  the  shares  were  equalize,  by  reason  of  the 
fad  that  their  testator  was,  as  trustee,  himself  the  person 
responsible  for  the  mistake  that  had  been  made. 

Adjourned  summons. 

The  question  raised  by  this  application  was  whether 
the  executors  of  a  benefidary,  who  had  been  under- 
paid his  share  of  the  income  of  a  trust  fund,  were 
prevented  from  recovering  the  amount  from  the  other 
benefidaries  by  the  fact  that  their  testetor  was  also 
the  trustee  who  had  made  the  overpaymente. 

SwiUiiu  Home,  bv  his  will,  gave  and  bequeathed  a 
namber  of  leasehold  messuages  to  his  trustees  upon 
trust  to  pay  the  residue,  after  certain  other  pay- 

(a.)  Beported  by  Pxboy  H.  Wintibld,  Bsq., 
Barrister-at-Law. 


mente,  of  the  net  rente  and  profite  unto  and  amongst 
his  three  sons,  Bichard,  William,  and  Bdwin,  as 
tenante  in  common.  The  testetor,  who  died  in 
August,  1886,  appointed  his  son  Bichard  one  of  the 
executors  and  trustees  of  his  will. 

Bichard  Home  was  the  acting  trustee  of  the  will; 
he  personally  managed  the  esteto,  receiving  the  rente 
ana  keef^ng  an  account  of  the  trusto  down  to  the 
time  of  his  death  in  August,  1903,  making  paymente 
out  of  the  net  income  to  his  brothers  every  year  for 
or  on  account  of  thdr  respective  shares,  retaining  a 
portion  for  himsdf. 

After  Bidiard  Home's  death  it  was  discovered  that 
he  had  been  in  the  hahit  of  making  paymento  to  his 
brothers  in  round  sums  which  were  not  exact  thirds 
of  the  income  recdved.  One  broUier  appeared  to 
have  recdved  a  saiall  payment  monthly,  and  the 
other  a  larger  sum,  approximatdy  corresponding  in 
total  amount,  once  or  twice  a  year,  while  Bichard 
Home  had  only  appropriated  for  himself  various  sums 
at  irregular  intervals,  with  the  result  that  during 
the  seventeen  years  since  the  teBtator*s  death  William 
Home  and  Edwin  Home  had  be«rn  overpaid  to  the 
extent  of  £99  Ss.  4d.  and  £83  38.  4d.  respectivdy, 
so  that  Bichard  Home  had  altogether  uader- 
paid  himself  to  the  extent  of  £182  Gs.  8d.  It  was 
admitted  that  Bichard  Home  as  trustee  had  made  no 
misteke  of  fact  with  regard  to  these  payments. 

The  executors  of  Bichard  Home  claimed  this  sum 
of  £182  6s.  8d.  as  part  of  the  estete  of  thdr  testetor, 
and  asked  for  an  adjustment. 

The  plaintiflf,  as  the  surviving  trustee  of  the  will 
of  Swithin  Home,  still  hdd  leasehold  messuages  and 
a  sum  representing  net  rente,  part  of  wh^h  had 
accrued  prior  to  the  death  of  Bicbard  Home. 

The  plaintiff  accordingly  took  out  an  originating 
summons  against  the  executors  of  Bichard  Home  and 
against  Edwin  Home  for  the  determination  of  the 
questicm  whether  he  ought  to  pay  or  allow  to  the 
executors  of  Bichard  Home  the  sum  of  £182  6s.  8d.» 
and,  if  so,  whether  out  of  capital  or  income. 

H.  C7.  Bickmore,  for  the  surviving  trustee  of  the 
wiU. 

E.  8.  Cox-Sinclair,  for  the  executors  of  Bichard 
Home.<— Anv  member  of  a  family  who  has  obtained 
possesdon  ox  any  portion  of  a  trust  fund  to  which  he 
IS  not  entitled  can  be  compelled  to  repay  it  at  the 
salt  of  another  cestui  que  trust :  Harris  v.  Harris,  9 
W.  B.  444,  (1861)  29  Beav.  110. 

Forder  Lampard,  for  Edwin  Home.— There  was  no 
mistake  of  fact  with  regard  to  the  payments;  the 
trustee  appears  to  have  Men  careless  and  inaccurate 
only.  It  is  dear,  therefore,  that  Bichard  Home  could 
not  have  recovered  these  overpaymente  from  his 
brothers  daring  his  lifetime,  and  his  representetives 
cannot  be  in  any  better  podtion  than  their  testetor. 
[WABBmOTOK,  J.— You  must  admit  that  if  B'chard 
had  not  been  a  trustee,  but  merdy  one  of  the 
beneficiaries,  these  overpaymente  would  have  to  be 
adjusted.]  0<»rtainlv,  but  the  fact  that  Bichard  was 
tbe  trustee  who  made  the  overpayments  differentiates 
this  case  from  the  authorities  ated. 

Cox-Sindair,  in  reply.— The  fact  that  Bichard  was 
a  trustee  as  well  as  a  benefidary  ou|^ht  not  to  be 
allowed  to  deprive  him  of  his  right  m  his  capadty 
of  beneficiary  to  recover  these  overpaymente.  Mere 
laches  as  trustee  on^^ht  not  to  deprive  Bichard  as 
one  of  tiie  benefidaries  of  his  right  to  an  adjufttment. 
The  inconvenience  to  beneficiaries  who  have  beeoi 
overpaid  is  just  the  sime  whether  their  income  is 
stopped  at  the  suit  of  a  beneficiary  or  at  the  instance 
of  a  trustee.  Inconvenience,  therefore,  is  no  ground 
for  refusing  relief. 
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High  Court,      Ijt  eb  HoeiO!.— POLBBraHi  BEOTHisa  ff,  DR!gi>  KiLtt  Go.  (Limit&d),       Utim  Cagftt, 


Wabmwotok,  J*— Tbe  exact  point  I  hme  to  dftoide 
doei  not  aeem  to  be  eovettd  by  any  of  the  ftuthorities 
cit*d»     I(  Bicbard  Horn©  had  not  bimteH  been  a 
truttee,    but  only  one  of    tbe  benefictarieB,  tbo  case 
would  be  plainly  covered  by  authority,  at3d  it  would 
now  have  been  the  duty  of  the  plamtifft  as  the  eur^v- 
iug  truatee  of  tbia  will,  in  admiiiiatering  tbe  truflta  of 
it   for  tbe  future,  to  fqualiza  tbe  payment*  wbioh 
have  b«en  made  out  of  ineome*     That  proposition  ia 
established  by  the  three  oaiea  of  Harris  v.  Harris; 
Bihls  V,  Oormt  11  Beav,  4S3  ;  and  ZtvM«/  v.irvewiy, 
3  Busi*  287— perbRp*  tbe  point  m  moat  clearly  put  in 
Dibbi  V.  Qoren;  but  in  the  preeett  caie  we  have  Ibe 
laot  that  tbe  peraon  olaiooing  a  readjuabnent  ii  the 
truatee  himself.     This  faot  introduces  into  tbe   Oftio 
an  eleoient  of  an  eaaential  character  whioh  was  absent 
in  the  autboritiei  referred  to.    When  a  trustee  cornea  to 
the  court  to  have  an  account  adjoBted  upon  tho  ground 
that  he,  being  also  one  of  tbe  beneficiaries,  baa  paid 
bimeeif  too  little,  one  must  consider  what  wiU  be  the 
effdct  of  the  proposed    adjnatment   upon  tbe  other 
beneEciaries,    and  particiilarly  with  reference  to  the 
gre^^t  inconveiiienoe  that   may  be  caused  to   them 
if    tbe    claim    is    allowed    and    their    income^  baa 
to   be    impounded    to    make    good   the    deficiency 
to   tbe    trustee    beneficiary*      Here    are    the    three 
beneficianes,  Ricbard,  William,  and  Edwin;  let   me 
aiaume  that  Richard  Home,  the  trustee,  ia  tbe  fif  et  to 
die ;  Bicbard's  executors  after  his  death  come  and  say 
to  William  and  Edwin,  "  Yon  have  been  reoeivirg  a 
great  deal  more  income  than    you  were  entitled  to ; 
we,  the  representatives  of  Ricbard,  who  ha»  paid  you 
too  much,  must  have  your  future  income  stopped 
nntil  Richard's  estate  haa  been  repaid  what  be  haa 
over  paid  yon."     This  would  be  very  inoonvenient, 
and  a  great   hardship   on   tbe  other  legatees.    The 
iame    inconvenience  and  hardship  ariaes    where  an 
adjustment  ia  thus  made  at  the  auit  of  a  beneficiary, 
but  in  that  case  tbe  beneficiary  ia  not  tbe   person 
reaponsible    for    tbe     mistake    which    cauaea     the 
inconvenience.    In  the  present  case  it  is  tbe  trustee 
who  claims  an  adjustment,   and  he  ia   tbe  person 
TeepOD  sible  for  the  mis  take  that  has  be  en  mad  e .    Upon 
what  principle  ia  tbn  trustee  entitltd  to  recover  P    I  see 
none  at  all.     Having  regard  to  tbe  circumitanoes  and 
the  mode  of  payment,  it  is  dear  that  Bicbard  Home 
made  no  n  intake*    He  aeems  to  have  made  these 
payments    without    any    exact    referenoe    to     the 
actual  amount  of  the  income  of  these  leE^seholda,  but 
there  was  no  miitake  of  fact,  and  therefore  be  cannot 
recover  them  at  law»     Can  be  recover  in  equity  F    I 
am  of  opinion  he  hsa  no  such  right*     Any  eqiiify  that 
he  might  have  bad  in  bia  character  of  benefiaiary   i* 
diaplaced  by  the  fact  that  he  ia  himself  responsible 
for  the  mistake  whloh  has  been  made. 

A  a  waa  said  in  Ridgimy  w.  NismsUadf  9  W.  B*  31 » 
(1861)  30  L.  J»  Ch.  889,  the  right  of  a  creditor  to 
make  legateea  refund  may  be  aff.oted  by  tbe  course  of 
conduct  ol  that  creditor,  and  in  the  present  case  I 
think  that,  not  only  hai  tbe  trustee  no  e<iuity  to 
tntitle  him  to  the  interference  of  the  court,  but  that 
the  oonrae  he  baa  adopted  makes  it  highly  inequitable 
for  the  court  to  allow  him  to  assert  any  right  again&t 
these  beneficiaries,  who  were  themsolvea  perfectly 
innocent,  and  were  only  receiving  what  waa  paid  to 
them  in  good  faith  and  under  the  belief  that  it  was 
the  amount  to  which  they  w«re  entitled. 

I  must  therefore  make  a  declaration  that  the  anr- 
viving  traatee  of  tbe  will  of  Swithin  Home  ought  not 
to  repay  or  allow  to  tbe  executory  of  Richard  Home 
tho  aum  of  £182  6a,  8d-,  being  the  amount  appearing 
on  tbe  aoconnts  to  have  been  overpaid.  *rhia  waa 
quite  a  proper  caae  for  tbe  opini  on  of  the  court ;  the 
pUinliff  aa  trustee  was  bouna  to  come  and  have  this 
ijuestion  decided ;  and  therefore  I  shall  direct  that  the 


eotti  of  all  parties  as  between  aoUoitor  aad  oUsi^t  msy 

be  paid  out  of  tbe  eat  ate. 

Solicitor*!,  Walkr  A*  Jenning$ ;  J.  AncaU  Barirm. 


K.  B.Div,      J  ij^7. 

(Kennedy,   JO  ) 

POI,EFOHI  BKOTHKRS  tf,  DRISD  MlLK  OO. 

(LnriTED),  (a.) 

Sale  of  ^oodi—Cvntrad—Cmuiritdwn  -Bight  to  iitipw* 

hulk  before  or  after  ;>rjvmetti— **  Parent  on  arnW 

aminai  Mppmg    docfnmnU^*—Snk  of  Oottdi  Ati, 

1893  (564:  57  Vid.  e.  71),  u.  I5(2)(b).  27,34(1),  63. 

Where  a  contract  for  the  Bah  of  gtfOiii  proviM  ikd 

payment  is  to  be  maiie    ,     .    ,     on  the  arrtml  of  th* 

goodi  against  ihipping  or  Tuilu^y  dociinmiUt  tht  pt^ 

chaier  on  ike  arrival  of  the  goodi  and  tm  the  produdiaii 

of  the  ship^fing  or  railtm^j  documents  tannot  in$ped  tht 

bulk  with  the  samph  before  pagmetit. 

The  right  to  subsequently  rejed  if  the  go€}d$  ars  mi 
in  ac^ordanct  with  the  sample  i$  not  impaired  h^  Ua 
payment 

Action  tried  in  tbe  Commercial  Court,  ^ 
A  contract  for  the  sale  of  cf  rtaio  shipmeoti  Of 
dried  milk  powdera  contained  tbe  following  dauii : 
(9)  '*Pricei  •  *  .  6d,  per  lb.  c.Lf*  Loudon.  •  -  • 
Payment  to  be  made  in  cash  in  tendon  oo  tB# 
arrival  of  the  powders  against  ahipping  or  nalwif 
documenta," 

Subsequently  the  defendants  refuied  to  pay  for  anf 
delivenea  on  the  production  of  the  shipping  doca- 
menta,  demanding  an  opportunity  of  first  inapecting 
the  bulk  to  see  whether  it  corresponded  with  lbs 
sample. 

Chat/tar,  for  the  plaintiff  a,— The  defendaais  ocrajj^ 
not  refusa  to  make  the  pajment  on  production  of  tts 
shippicg  documents  on  arrival  of  the  goods.  Aftar 
paymeut,  and  when  received  by  the  defendants^  the 
bulk  could  be  compared  with  tbe  f  ample,  and  theri«bE 
to  rej^'ct  might  tbtn  arise.  ITie  bujer  had  agreed  to 
pay  in  advanoep  The  arrival  must  be  before  delii«ry* 
Tbe  buyer  ia  ni>t  excluded  by  payment  from  the  riglt 
to  inspect  the  goods.  By  the  Sate  of  Goois  Att 
imptitd  terms  are  subjected  to  express  tortus  made  bj 
tbe  parties:  Sunders  v.  Maclean ,  31  W.  E,  6^S,  U 
Q  B,  D,  327  ;  Camton  v.  ChapmaiK  L.  E.  *i  H,  L*  Sc 
250;  Pdii't  V,  MiUihdl,  4  M,  &  G-  819;  Tr^^  ^^ 
SewtU,  1  H.  &  N.  574  ;  Cattle  r.  Flagford,  20  W,  E. 
440,  L,  E.  7  Bx.  98;  SaU  of  Gj«da  Aot,  1883* 
as,  15  (2),  27,  34  (1),  and  55, 

Leek,  for  the  defendants  .—The  contract  was  to  t^ 
and  deliver,  tnd  not  a  cJ,f-  contract,  althoitfb  tht 
price  was  fixed  on  a  c.i.f.  basis.  If  the  ooistriot  w^ 
regarded  as  one  where  the  seller  bad  to  deli f  if  to  t«* 
buyer,  tbe  defendant  had  the  right  to  injpec*.  Uol«* 
the  clause  excluded  tbe  tight  to  inspect  i>«fo»  p*f 
ment  tbe  defendants  were  entitled  to  inspect  btl^ 
payment.  The  clauae  in  t^ffeot  meant  th©  arrival  sw 
tendi-r  of  delivery^  and  tbe  opportunity  of  lnap«^t«| 
must  then  be  given  :  Lorimer  ▼,  Smithy  1  B.  &  iXti 
hherwQody.  Whitmore,  U  M.  It  W»ail;  Totilmmt. 
Hedley,  2  Car,  &  E,  157  ;  Mody  T.  i^heymm,  IT  W,  ^ 
176.  Ii,  R.  4  Ex.  49;  Drummmd  ▼.  Fan  /aj^,*: 
W,  B.  20,  12  App.  Caa.  284  ;  Cbalmera'  Sttla  ol  Oojdi 
Act.  p.  Ill  (note);  Benjamin  on  Salee  (illi  m.\ 
pp,  592»  709,  ^      _,_. 

Ryan  T.  Ri^tf*  8  Com.  Caa.  105,  wtt  ^Hm  ffl««o 
to. 


(a.)  Eeported  by  W. 


T,  TCTBTOW,  Esq* 

at-Law. 


Bomatoi^ 
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HlOH  OOXTRT. 


London  Ooitntt  Gottncil  v.  Paynb  &  Go. 


HlOH  OOUBT. 


KSNNXDY,  J.^This  oaae  niaes  an  interestiDg  point 
of  Iftw.  The  p<nnt  is  ft  Danow  one— whether  on  the 
oofutrnction  of  the  contract  the  buyer  is  entitled,  in 
respect  of  the  goods  contracted  for,  to  insist  on  the 
provisions  of  section  15,  sub-section  2  {b),  of  the  Sale 
of  Goods  Act,  and  to  have  an  opportunity  of  com- 
paring  the  bulk  with  the  sample  before  paying  the 
price.  The  goods  in  question  were  manufactured 
abroad,  and  were  sent,  partly  l^  sea  and  partly  by 
rail,  to  London.  The  ffoods  having  arrived,  the 
difficulty  arises  bstween  the  parties  by  the  refusal  of 
the  buyer  to  pay  the  price  until  he  has  foond  out 
whether  the  goods  correspond  with  the  sample.  The 
goods  were  arrived  goods  at  the  railway  company's 
warehouse.  They  were  goods  in  respect  of  which  the 
sellers  were  in  a  position  to  tender  to  the  buyer  the 
shiroiing  documents.  The  buyer  refosed  payment 
until  he  had  had  an  opportunity  of  satisfyinsr  him- 
self that  the  goods  were  equal  to  sample.  What  is 
the  reasonable  meaning  of  clause  9  of  the  contractP 
Generally  section  16  of  the  Sale  of  Goods  Act  applies, 
and  gives  the  buyer  a  reasonable  opportuni^  of 
inspecting  the  goods  before  payment  The  contract 
contains  these  words:  "Payment  is  to  be  made 
...  in  London  on  the  arrival  of  the  powders 
against  shipping  or  railway  documents."  That  is  an 
express  provision*  "^th  regard  to  payment  there 
are  two  stipulations,  and  two  only.  The  seller  must 
(1)  show  that  the  goods  are  arrived  goods ;  and  (2) 
piMuce  the  shipping  documents.  Payment  on 
delivery  is  exdoaed  ny  express  stipulation  which 
provides  for  payment  on  arrivaL  The  plain  meaning 
of  the  contract  is  that  on  those  two  conditions  being 
fulfilled  payment  is  to  be  made.  If  tiie  goods  do  not 
answer  the  description  the  buyer  has  a  right  to 
rrject,  which  right  is  not  impaired  by  the  express 
cobdition  in  the  contract  that  *' payment  is  to  be 
made  •  .  •  in  London  on  arrinBl  of  the  powders 
against  shipping  or  railway  documents." 

Judgment  for  the  plaintiffi. 

Solicitors  for  plaintiffs,  M.  AUenhorough, 

Solicitors  for  defendants,  A.  P.  Stokes. 


Deo.  20. 


K  B.  Div.  \ 

(Lord  Alverstone,  L.O.J.,  and  | 

Kennedy  and  Bidley,  JJ.)     ; 

London  Ooitntt  Coxtnoil  v.  Patnb  ft  Co.  (a.) 

Weighti  and  meoBurea — ** FaUe  and  unjust**  scales — 
Paper  hag  pUteed  under  scale — Scale$  used  in  a  par^ 
lietuar  way  at  rwuest  of  customer — Absence  of/raudu- 
lent  intention-'Wefghts  and  Measures  Act,  1878  (41  db 
42  Vict,  c  49),  s.  25. 

The  respondents,  who  were  wholesale  tea  merchants, 
with  a  view  to  expedite  the  weighing  out  of  tea  io  cert  tin 
of  their  customers — retail  dealers  who  requested  to  be 
suppUed  with  parcels  of  tea  of  such  weight  thai  each  with 
its  wrapper  vmUd  be  of  some  given  weight,  for  instance, 
^Ib. — made  it  their  practice  to  temporarily  adjust  the 
scales  while  weighing  a  series  of  parcels  for  such  a 
customer  by  placing  a  paper  bag  supplied  by  such  customer 
under  the  goods  scoop  ;  spedal  pains  were  taken  to  prevent 
the  scales  in  that  condition  f^rom  being  used  for  any  otiier 
cuttomer. 

Heldf  that  the  scales  were  rendered  ** false  or  unjust** 
within  the  meaning  of  section  25  of  tlie  Weights  and 
Measures  Act,  1878,  and  that  the  respondents  were  liable 
to  a  penalty  accordingly. 

(a.)  Reported  by  Bbsxine  Bud,  Esq.,  Barrister* 
at-Law. 


London  County  Council  v.  Payne  ft  Co.,  52  W.  B. 
299,  [1904]  1  K.  B.  194,  exj^ined  andfoOowed. 

Case  stated  by  a  metropolitan  police  magistrate, 
who  had  dismissed  an  information  preferred  on  be- 
half of  the  appellants  by  an  inspector  of  weighti  and 
measures  against  the  respondents,  wholesale  tea 
dealers,  carryinff  on  business  in  Bermondsey,  charging 
them  with  na^g  used  for  trade  purposes  a  Mam 
scale  which  was  *'  false  or  unjust "  within  ^e  mean- 
ing of  section  25  of  the  Weights  and  Measures  AcL 
1878. 

The  case  stated  was  as  follows : 

1.  On  the  17th  of  May,  1904,  the  respondents 
appeared  before  me  at  the  South wark  police-court,  to 
answer  an  information  laid  by  John  Abberly  Hutchins 
on  behalf  of  the  appellants,  which  charged  that  the 
respondents  on  the  21st  of  Mtrch,  1904,  at  Boss- 
street,  Todey-street,  in  the  metropoUtan  boroogh  of 
Bermondsey,  in  the  county  of  London,  and  within 
the  metropolitan  poUce  district,  did  use  for  trade  a 
weighing  instrument,  to  wit,  a  beam  scale,  wldoh 
was  false  or  unjust  (Uiat  is  to  say,  underneath  the 
goods  scoop  of  the  said  beam  scale  was  placed  a  paper 
bag)  contrary  to  section  25  of  the  Weights  and 
Measures  Act,  1878. 

2.  By  section  25  of  the  Weights  and  Measures  Act, 
1878  (41  ft  42  Vict  o.  49),  it  is  provided  as  follows : 
«<  Bv^  person  who  uses  or  has  in  his  possession  for 
use  for  trade  any  weight,  measure,  scale,  balance, 
steelyard,  or  weighing  machine  which  is  false  or  un- 
just, shall  be  liable  to  a  fine  not  exceeding  five 
pounds,  or  in  the  case  of  a  second  offence  ten  pounds, 
and  any  contract,  bargain,  sale,  or  dealing  made  by 
the  same  shall  be  void  and  the  weight,  measure, 
scale,  balance,  or  steelyard  shall  be  liable  to  be 
foHeited." 

3.  Upon  the  hearing  of  the  said  information  the 
foUowing  facts  were  either  proved  before  me  or 
admitted  by  both  parties : 

(a)  The  respondents  were  solely  wholesale  tea  mer- 
chants, and  occapied  for  the  purposes  of  their  business 
a  waMhouae  in  Boss-itreet,  Tooley-street.  Twj 
adjoining  rooms  in  this  warehouse  were  used  by  the 
respondents  for  weighing  out  tea,  and  about  eighty 
girls  were  employed  in  these  two  rooms  under  the 
superintendence  of  a  forewoman  and  under  the  general 
supervision  of  the  respondent's  manager.  The  fore- 
woman had  an  assistant,  and  such  rooms  had  an 
opening  between  them. 

{b)  On  the  2lBt  of  March,  1904,  about  10.30  a.m.,  an 
inspector  of  weights  and  measures  visited  the  above 
premises,  and  was  taken  round  the  said  two  rooms  by 
the  manager  and  inspected  the  weights  and  scales  there. 
In  the  course  of  this  inspection,  one  of  the  girls 
handed  down  to  the  inipector,  from  a  shelf  above  her, 
a  beam  scale  which  had  a  folded  paper  bag  under  the 
scoop  in  which  the  tea  to  be  weighed  is  placed.  In  that 
condition  the  scale  would  turn  with  2^  drachms  of  tea 
less  than  tiie  weight  on  the  other  side  of  the  scale. 
The  scale  without  the  piece  of  paper  was  correct.  The 
scale  had  been  used  that  mormoff  by  the  said  girl  to 
weigh  out  for  a  customer  501ds.  of  tea  int3  ilb. 
packets,  that  is  to  say,  rather  over  200  parcels  of  tea  had 
been  weighed  out  with  it.  When  the  inspector  came  up 
the  girl  had  recently  finished  weighing  out  the  501bs., 
and  was  sweeping  her  counter  so  as  to  be  ready  for 
another  order. 

(e)  Tea  was  weighed  out  by  the  respondents  in  the 
manner  and  by  the  means  above  described  for  three  or 
four  of  their  customers,  of  whom  one,  being  the 
customer  above  referred  to,  was  a  customer  for  con- 
siderable quantities  of  tea,  and  the  others  for  com- 
paratively small  qutntities.  Tea  was  never  so 
weighed  out  by  the  respondentfy  unless  at  the  request 
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of  the  ou«tomer  far  whom  it  wm  intondedf  and  only 
in  bftgi  iuppli<^d  b/  the  oaetomer>  and  ol  the  kind 

extiir)i(^d.  O^  sooie  daye  ol  the  week  no  such 
weigUiDg  out  took  pleu^e^  bat  on  other  claya  s^rer^ 
chests  or  baga  were  bo  weighed  out* 

(d)  The  girl  who  handed  the  icale  down  to  the 
inap actor  was  not  called ^  but  the  reipondeat^e 
manage  and  for6wotn&n  were  both  called,  and  they 
described  the  praotiee  followed  at  the  respondeat^' 
warehOBBd*  From  their  deseription  it  appeared  that 
a  olie«t  or  bag  cootainiQgf  say,  50 lbs >  of  tea  would 
be  put  down  by  the  girra  counter,  and  she  would  be 
given  an  order  and  direoted  by  the  forewoman  to 
weigh  out  lato  packets  of  some  given  denomination j 
say  ^IbSi,  and  one  of  the  above-mentioned  bags, 
whioh  were  supplied  by  the  customer^  would  be  given 
to  the  girl  to  fold  np  and  place  under  the  scoop  of  the 
leolesp  Having  placed  this  bag  uoder  the  sooop  she 
would  proceed  to  weigh  out;  the  tea,  and  when  she 
had  finished  this  she  would  place  the  scales  on  the 
shelf  above  her  without  removing  the  bag  from  under 
the  scoopt  and  report  to  the  forewoman  that  the 
weighings  out  was  fLoifihed.  Shortly  after  wards ,  that 
b  to  say^  usually  within  three  or  four  minutes,  and 
always  within  ten  or  ifteen  cuinates»  the  forewoman 
would  come  round ;  the  girl  would  then  hand  down  the 
scales,  and  the  forewoman  would  remove  the  bag  and 
annex  to  it  a  paper  tiig  having  certain  memoranda 
written  upon  it.  No  one  would  be  allowed  to»  nor  was 
it  auggented  that  they  did  in  faot,  make  use  of  the  aoale 
between  the  time  of  its  being  put  up  on  the  shelf  and 
the  time  of  ita  being  handed  down  to  the  forewoman, 
l^he  forewoman  would  afterwards  place  the  bag  and 
fag  upon  her  desk»  where  it  would  probably  remain 
three  or  four  days  and  then  be  thrown  away.  One 
of  these  tags  was  produced  before  me,  and  I  have 
initialled  it  for  the  purpose  of  identification,  No 
two  weighinga-out  with  a  bag  were  allowed  to  be 
consecutive,  a  full  weight  order  being  always 
interpoaed. 

(f)  The  practice  above  desoribed  was  followed  in 
this  and  all  cases.  The  substantial  diSerence  between 
thie  practice  and  the  practice  obtaining  in  the  respon- 
dents* warehouse  in  November,  1902,  as  described  in 
the  special  eaae  of  London  County  Council  v.  Payne 
it  Co.,  &2  W,  E.  299,  [1904]  1  K.  B.  194,  waa 
that  under  the  present  practice  the  paper  bag 
was  given  for  each  operation  by  the  lorewomau^ 
before  it  fthe  weighing)  commenced,  and  waa  always 
removed  by  the  forewoman  when  it  waa  Eoishedi 
whereas  formerly  it  was  left  to  the  girl  to  remove  it. 
The  change  was  not  made  for  commercial  maaoni, 
but  with  the  objeot  of  complying  with  the  Weights 
and  Measures  Acts, 

(/)  The  respondents  used  the  said  beam  scale  with 
the  bag  under  the  scoop  for  trade,  as  and  to  the 
extent  above  deicribed, 

4>  The  appellanta  contended  that  the  beam  leale 
was  false  or  uojuat  within  the  meaning  of  section  25 
of  the  Weights  and  Meaaurei  Act,  1878,  aod  they 
relied  upon  the  caae  of  Lane  v,  Iknddlj  48  W,  E,  153, 
[18^J  2  Q.  B,  673,  69  L.  J,  Q,  B,  8,  and  the  r©ap«c- 
tiva  judgments  of  Lawrance  and  Kennedy^  JJ.,  in 
the  said  tiaae  of  London  County  Coundl  v,  Payne  it  Co. 

5,  The  respondents  contended  that  the  weighing- 
cmt  of  the  cbeet  or  sack  of  tea  in  the  manner  and  by 
the  means  above  described  was  *'  a  particular  weigh- 
ing operation  *'  within  the  meaning  of  the  judgment 
of  the  Lord  Otuef  Justioe  in  the  oaie  above  referred 
to,  and  that  the  beam  scale  was  therefore  not  false 
or  unjust* 

6.  liiaamuoh  aa  the  bag  was  temporarily  placed 
under  the  scoop  for  a  particular  cuatomer,  ^d  tha 
condition  of  the  scale  was  temporary  and  not  per- 
manent, and  tpeoial  paias  were  lak^n  to  prevent  tho 


scale  in  that  condition  from  being  naad  for  any  other 

cuatomer,  I  waa  of  opinion  that  the  reap  indent  a  bad 
kept  within  the  law  as  laid  down  by  the  Lord  Chief 
Justice  in  tha  cue  of  the  London  County  Councit  t. 
Pay  fie,  and  th%t  the  bean  sc^le  wai  therefore  not  false 
or  unjmt  within  the  meaning  of  aection  2a  of  the 
Weights  and  Me *§  urea  Act,  13  78,  I  accordingly  dis- 
mtaaed  the  informatiOQ*  subject  to  this  case* 

7.  The  question  of  law  for  the  opinion  of  tho  oonrt 
is  whether  npDu  the  facta  above  stated  the  beam  acAle 
waa  false  or  unjust  within  the  meartin^t  of  seetioa  2& 
of  the  Weights  and  BtTciiUfes  Act,  1S78. 

The  London  County  Council  appealed > 

Dirkemy  K.O.f  and  Daldy^  for  the  appellautl* — T4a 
deci^uU  in  London  County  Council  v,  Puj/ne  Jc  Co^ 
really  governs  this  case,  for  the  diffisfenoe  rellait 
on  by  the  reix>ocdent4  is  insufficient  to  disttngiiiih 
t be  two  cases  in  pfinciple.  The  rule  there  laid  dowm 
by  Kennedy,  J,,  in  hia  judgment  ta  thus  reported  in 
[1904]  1  K.  B,,  at  p.  202  :  *'  The  wdghing  iuatriutiant 
Itself  mnat  be  such  aa  in  its  condition  when  it  is  beli^ 
used  for  trade  gives  a  jutt  and  true— that  ia,  wm 
accurate  result  as  regards  the  weii^ht  of  thB  t3bii>g 
placed  in  the  scales  '* ;  and  **  the  trader  ren^dors 
himself  liable,  however  honeat  hie  iotention,  if  in  fsct 
he  uses  or  employs  an  adjustment  which  is  not  tm 
adjustment  of  the  thing  within  the  scale — thftt^  li, 
the  thing  to  be  weighed — but  ia  an  adjnstiditnt 
which  rtffleots  the  truth  and  accuracy  of  tlis 
weighing  machine  iUelfi*'  There  is  no  aUsgafcioii  of 
fraud  here.  Under  section  26  the  consent  of  the  puF- 
cbaser  is  material,  for  under  that  section  fraud  hu  to 
be  proved,  but  under  section  2a  the  questioa  of 
motive  is  whollf  immateriaU  It  ia  no  defence  to  aho w 
that  care  and  aupervision  is  exercised  to  see  %hml 
the  acalea  manipulated  in  one  way  or  another  !» 
meet  the  wiahee  of  a  particular  ouitomer,  are  mod 
only  for  executing  the  order  of  that  custom«r* 

Avorvt     K.C*,     and     George     ElUoU,      for      ifas 
reBpoDdentSp^It  would  be  imposiible  to  get  thnpq^ 
the  weighmg-out  of  a  cheat  of  tea  into  quarler*po'Cttid 
packets  withm  a  reaaonable  compass  of  time  nnlioa 
some  method  like  the  one  adopted  here  waa  nsed  to 
accurately  allow  for  the  weight  of  the  wrapper  iftto 
which  the  tea  after  haing  weighed  was  to  be  put  np 
in>     It  ia  not  on  offence  to  sell  a  packet  of  tea  of  th« 
net  weight  of  aay  jib.  if  it  is  sold  with  a  slaffwniiPt 
that  in    that  weight  the   weight  of   the   paper  la 
indnded.    It  is  no  oiPence  to  place  the  paper  in  ikm 
goods  scoop  first  and  then  make  np  the  weight  willi 
tea*     If  sOf  how  can  it  be  an  o^ence  to  pL«D»  tiba 
paper  bag  nnd-?meath  the  sooop  instead  of  ta   it. 
The  use  of  the  bag  is  temporary*    The  scale  ii  doI  lor 
a  moment  rendered  |>er  ae  *-  false  or  unjusL**      F4 
graph  3  (d)  of  the  case  ahowa  that  proper  ove 
iuperviaion  was  taken  to  guard  against  the  scale  1 
used  for  weighing  tea  for  an    ordinary   cc 
as  the  bag  was  at  once  removed  when  this  partiostlar 
order  was  executed*     'Fhese  scales,    therefore^ 
found  by  the  magistrate  to  be  honest  scslas, 
respondents*  method  of  weighiog-out  the 
within     the     words    of    the     judgment    of     fiOi€ 
Atverstone,    LG.J.,    in    L^nd^n   Couniy    O&umtU    t. 
Payne  d:  Co.j  whero  he  says:   '' If  I  had  Qtmm   lo 
the    conclusion  that    a   temporary    adjastm«i.t    was 
made  solely  for  the    time   when  thete  scatoa  w^-iv 
being   nasd    for    this    particular  pnrpoee^    and    tM 
condition  in  which  these  scales  were  found  by  ti^ 
inspector  was  not  their  ooodlUon  aa  ordinarily  k«fl^ 
I  should  have  come  to  a  different  oonolutigo.i'**    Ub 
waa  an  honest  attempt  by  the  respondents  to  «aB« 
form  with  the  requirement  of  the  statnte  ailald  d»va 
bj  the  Lord  Chief  Ju^tici^.     The  f  eii  is  the  •tna  m 
that  applied  in  Lane  v.  PiendM^  48  W.  B.   lk%^  [1S9»] 
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2  Q.  B.  673,  69  L.  J.  Q.  B.  8,  and  the  respondeuts 
onghtnot  to  be  convioted,  because  the  bag  placed  for 
the  time  being  under  the  goods  sooop  is  not  part  of 
the  weighing  machine,  which  is  therefore  not  rendered 
"fulae  and  unjust,"  a«  it  was  held  to  be  in  the  first 
prosecution,  by  iJie  fixing  on  to  the  beam  itself  a 
detaoheable  disc. 

DickenSt  K*0.,  replied. 

Lord  Alvebstonb,  L.C.J.— The  effect  of  this,  to 
me,  most  interesting  discussion,  has  been  rather  to 
bring  me  to  the  conclusion  that  in  London  County 
Council  Y.  Payne  I  was  over  anxious  not  to  strain 
the  statute,  and  that,  perhaps,  I  have,  by  what 
I  then  expressed,  and,  I  hope,  expressed  very  care- 
fully, quite  innocently  led  persons  to  believe  i^at  the 
statute  had  a  less  wide  effect  and  operation  than  I 
now  think  it  has.  I  do  not,  however,  see  any  reason 
to  qualify  or  depart  from  anything  I  said  in  that 
case.  It  seems  to  me  that  we  have  to  apply  the 
statute  to  this  particular  set  of  facts.  That  the  line 
must  be  drawn  somewhere  is  perfectly  plain.  The 
fact  that  if  the  scales  were  right  and  something  were 
put  into  one  i>an  to  make  the  tea  weigh  a  particular 
weight  as  against  the  weight  on  the  other  side,  shows 
that  there  may  be  what  we  have  all  called  a  temporary 
use  of  lawful  scales  to  weigh  a  particular  thing  in  a 
.  particular  way ;  bat  I  think  that  the  necessity  for  public 
protection,  and  the  fact  that  these  packets  really  only 
representing  a  weight  of  paper  and  tea,  when  they 
get  into  the  hands  of  other  people,  may  be  possibly 
used  BO  that  persons  who  buy  may  be  misled  by  not 
getting  what  they  think  they  are  buying,  may  have 
led  the  Legislature  to  use  this  language  advisedly, 
and  that  section  25,  which,  after  all,  is  that  on  which 
we  have  to  decide  this  point,  in  using  the  language 
'*  every  person  who  uses  .  •  .  any  scale  •  •  • 
which  is  false  or  unjust,"  means  ^e  using  for  the 
weighing  operation  of  a  scale  which,  as  a  scale,  is 
false  or  unjust.  It  may  be,  and  it  probably  is,  a  safer 
view  that  what  the  statute  means  is — as  the  inspector 
only  goes  from  time  to  time  when  he  sees  the  scale 
empty,  and  tests  it  as  an  empty  scale— that  it  shall  be 
a  just  balance,  that  it  shall  hang,  so  to  speak,  true, 
and,  if  the  inspector  puts  a  pound  weight  in  to  test 
the  weighing,  the  pound  weight  will  weigh  it  down 
In  the  sense  of  balancing  it,  and  if  the  scale  when 
used  is  a  scale  which  will  not  fulfil  the  test  which  I 
«>ndeavoured  to  lay  down,  and  which  my  brother 
Kennedy  laid  down,  perhaps  in  better  language  tiian 
I  did,  that  is,  to  weigh  truly  what  is  put  into  the 
other  pan,  it  is  an  unjust  balanoe.  It  is  not  disputed 
in  this  case — ^in  fact  it  is  very  properly  and  fairly 
admitted  and  argued — ^that  putting  the  bag  under- 
neath the  scale  for  the  purpose  of  weighing  tea 
less  paper  on  four  or  five  hundred  occasions  would, 
withm  the  judgment  of  this  court  in  the  previous 
case,  have  been  a  breach  of  the  statute,  if  the  hag  had 
not  been  removed  until  the  scale  was  used  again  for 
the  same  purpose,  and  the  scale  had  been  kept  on  a 
shelf  in  such  a  oondition  that  it  would  only  weigh 
truly  paper  and  tea.  It  does  not  certainly  seem  to 
me,  after  weiicl^iog  m  oaref ally  as  I  can  what  Mr. 
Avory  has  so  fordUy  and  clearly  set  before  us,  that 
ihat  ought  to  be  a  sufficient  distinction  to  make  what 
is  done  an  offence  in  the  one  caie,  and  not  an  offence 
in  the  other.  I  am  not  able  satisfactorily  in  my  own 
mind  to  exclude  from  the  operation  of  section  25  a 
oase  in  which  the  scales  are  rendered  for  the  time 
being  unjust,  because  a  lawful  operation  Is  desired  to 
be  carried  out.  If  those  scales  are  kept  in  that  con- 
dition for  that  purpose  and  with  that  object,  and  are 
never  used  for  any  other  purpose,  it  seems  almost 
impossible  to  say  it  would  be  outaide  the  statute,  if 


the  only  distinction  is,  that  between  the  time  of  the 
two  weighings  the  paper  is  temporarily  removed. 

While  I  agree  with  Mr.  Avory  that  if  it  be  taken 
as  a  fact,  and  to  my  mind  rather  a  strange  fact,  that 
in  order  to  secure  the  paper  being  taken  out,  they 
always  in  sales  to  other  customers  have  the  true 
weight  of  tea  without  the  paper  weighed  in  between 
the  sales  to  these  particular  castomers,  it  seems  to  me 
quite  possible  that,  unless  there  be  some  supervision 
in  that  particular  operation,  the  weighing  to  the 
ordinary  and  not  the  particular  customer  might  take 
place  with  the  paper  underneath  the  scale.  I  there- 
fore think  it  is  safer  to  give  the  natural  meaning  to 
the  language  of  the  statute,  and  to  say  that  if  the 
person  has  used  in  the  operation  of  weighing,  and  is 
found  by  the  inspector  to  be  using  in  the  operation  of 
weighing,  an  unjust  balance  in  the  sense  that  we  have 
already  described  in  London  County  Council  v.  Payne, 
it  comes  within  the  statute.  Therefore,  although  I 
fully  recognize  the  difficulty,  and  perhaps  regret  that 
the  difficulty  has  been  to  a  certain  extent  accentuated 
by  my  endeavouring  not  to  strain  the  statute  beyond 
that  to  which  I  thought  it  ought  to  apply,  I  have 
come  to  the  conclusion  that  the  statute  does  intend  to 
prevent  the  using,  in  weighing,  of  a  balance  which  is 
at  the  time,  as  a  balance,  unjust— which  will  not 
hang  true  when  there  is  nothing  in  either  pan,  and 
which  will  not  hang  true  when  an  equal  weight  is 
put  into  the  goods  pan  on  the  one  side  and  the 
weight  pan  on  the  other. 

I  therefore  think,  although  I  myself  feel  the  diffi- 
culty of  the  case  very  much,  that  the  appeal  must  be 
allowed,  and  that  the  magistrate  in  this  case  was  not 
justified  in  differentiating,  as  he  thought  he  could 
differentiate,  the  previous  case  of  London  County 
Council  V.  Payne, 

Kbnkbdy,  J.^The  facts  in  this  case  do  not  appear 
to  me  to  differ  essentially  from  the  facts  with  which 
this  court  had  to  deal  in  the  previous  case  against  the 
same  company,  and,  therefore,  I  do  not  wish  to  add 
anything  to  the  judgment  my  lord  has  just  delivered. 

BiDLEY,  J, — ^I  agree  with  the  judgments  that  have 
been  given,  and  I  wish  to  say  a  very  few  words  only. 
I  do  not  think  that  this  case  is  distinguishable  from 
tiie  former  case,  London  County  Council  v.  Payne, 
though  there  are  indeed  some  differences  in  the  facts. 
I  recogoizd  that  it  may  be  thought  by  some  jpeople 
that  the  court  errs  by  giring  too  full  a  meamng  to 
this  statute,  but  I  do  not  shrmk  from  saying  that  the 
statute  when  it  employs  the  words,  **  uses  or  has  in 
his  possession  for  use  for  trade  any  weight,  measure, 
scale  ...  or  weighing  machine  which  is  false 
or  unjust,"  it  means  that  the  trader  ought  not  to 
have  in  his  possession  any  scale  which  can  be  called 
at  the  time  false  or  unjust.  It  is  not  necessary, 
in  order  to  bring  him  within  the  statute,  that  he 
shOnld  actually  ba  found  to  use  it  for  any  particular 
operation,  for  the  inspector  who  comes  round  may 
probably  come  at  a  moment  when  it  is  not  so  being 
used.  If  he  found  it  not  being  used,  but  in  the 
condition  in  which  I  have  described,  then  it  is  in 
possession  for  use.  Under  one  or  othw  of  those 
expressions  comes,  as  I  think,  this  case,  that  is  to  say, 
although  the  inspector  does  not  find  it  being  used  (he 
may  not  do  so)  still  he  finds  it  in  possession  for  use. 
I  do  not  find  myself  able  to  recognize  the  distinction 
founded  on  the  intention  of  the  orders,  which  were 
issued  by  Messrs.  Payne,  that  the  forewoman  is  to 
come  round  within  a  short  interval  of  time  and 
remove  the  paper  bag.  It  is,  no  doubt,  a  thing  which 
goes  in  the  dkection  which  has  been  pointed  out  by 
the  Lord  Chief  Justice,  but  it  is  not  sufficient,  as  it 
seems  to  me,  to  establish  that  that  which  has  been  done 
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is  oatride  the  purview  of  tbe  Act  of  Parliament.    I 
agree  with  the  judgments  that  have  been  pronounced. 

Appeal  allowed;  eoBe  remitted. 

Solicitor  for  the  appellants,  IT.  A.  Blaxland. 

SoHoitors  for  the  respondents,  Lamb,  Son,  dk  Prance. 


Dec.  15. 


(ttOMXt  Of  Appeal 


From  E.  B«  Div.  i 

(Collins,  M.B.,  and  Stirling  and  > 

Mathew,  L.JJ.)  } 

Chbshibe  v.  Bailby.  (a.) 

Bailment — Contract  to  eupply  carriage  and  driver  to 
commercial  traveller-— Duty  of  driver  to  safeguard 
goods  in  carriage — Larceny  of  driver — Loss  of  goods. 

The  defendant,  who  voas  a  jobmaster,  agreed  to  let  to  the 
plaintiff,  who  was  a  wholesale  silversmith,  a  commercial 
irougliam,  horse,and  coachmanfor  the  use  of  the  plaintiff*  s 
traveller  when  taking  samples  to  customers.  The  defendant 
did  not  know  the  nature  of  the  plaintiff's  trade  nor  the 
character  of  the  samples  to  he  carried.  While  the 
brougham  was  being  so  used  the  traveller  went  to  lunch, 
leaving  the  brougham  with  the  samples  in  it  in  the  charge 
of  the  coachman,  when,  with  the  connivance  of  tJie  coach* 
man,  the  samples  were  stolen.  The  coachman  had  always 
borne  a  good  c?iaracter.  In  an  cuiion  to  recover  the  vcUue 
of  the  samples. 

Held,  that,  though  the  defendant  had  undertaken  by 
his  coachman  to  use  due  care  in  safeguardina  the  samples 
in  the  brougham  during  the  temporary  ahsence  of  the 
traveller,  and  though  he  would  thirefore  have  been  liable 
for  the  negligent  ad  of  the  servant  within  the  scope  of  his 
employment,  he  uhu  not  liable  for  thefeHony  of  his  scT' 
vant  acting  outside  the  scope  of  his  employment. 

Abraham  v.  Bullock,  50  W.  B.  626,  86  L.  T,  796, 
considered. 

Judgment  o/ Walton,  J.  (52  W.  B.  631),  reversed. 

Appeal  from  the  judgment  of  Walton,  J.  (52  W.  B. 
631). 

The  action  was  brought  by  a  wholesale  sUversmith. 
carrying  on  business  at  Birmingham,  to  recover 
damagc^B  for  the  loss  of  certain  goods.  The  defendant, 
who  was  a  jobmaster  carrying  on  business  in  London, 
Ut  to  tbe  i^aintiff  a  spedally  fitted  commerdal 
brougham,  horse,  and  coachman  for  use  by  his 
tray&er  in  London  when  taking  round  samples  of  his 
goods  to  customers  and  seekinff  orders.  The  cbfendant, 
though  he  did  not  know  the  malntifiTs  trade,  bew  the 
purpof  e  for  which  the  brougham  was  required.  The 
brougham  was  used  for  several  months  hj  one  Gray, 
the  piaintiff*8  traveller,  for  the  purposes  above-men- 
tioned.  On  one  occasion  the  orougham  contained 
samples  of  silver  goods  to  the  value  of  about  £1,000, 
and  after  vi«iting  certain  cuitomers  the  traveller  at 
midday  went  to  get  his  lunch,  leaving  the  brougham 
and  its  contei^ts  in  charge  of  the  coadiman.  The 
coachman  thereupon,  in  the  absence  of  Uie  traveller, 
drove  to  a  place  agreed  upon  with  certain  confederates 
of  his,  who  stole  the  brougham  and  its  contents.  Tbe 
driver  and  his  confederates  were  convicted  of  the 
offence  at  the  Oentral  Criminal  Oourt.  Some  of  the 
goods  were  subsequently  recovered,  and  tbe  plaintiff 
brought  this  action  to  recover  the  value  of  the  goods 
that  were  lost.  It  appeared  from  tbe  evidence  that 
the  defendant,  when  he  took  tbe  coachman  into  his 

(a.)  Reported  by  W.  F.  Babby,  Bsq.,  Barrister- 
at-Law. 


service,  received  a  good  character  with  him,  aai  that 
the  ooaohman  bore  a  good  character  while  he  was  in 
the  defendant's  service  up  to  the  time  of  oommit- 
tinflr  the  offence. 

Walton,  J.,  found  as  a  fact  that  the  broufffaftm,  wi^ 
a  horse  and  coachman,  was  supplied  for  the  purpoes 
of  taking  the  plaintiff's  coomiercial  traveller  and  bis 
samples  round  London  to  see  his  customers  and  tran- 
sact his  business.  He  fivther  found  as  a  f aot  that  tbe 
defendant  was  not  told  that  the  traveller  was  in  tbe 
service  of  a  silversmith,  but  that  he  did  know  tiiat 
samites  of  eoods  were  to  be  carried  about  in  the 
brougham— that  was  to  say,  samples  of  goods  sn6h  as 
were  dealt  in  by  London  tradesmen,  whioh  might, 
therefore,  be  of  considerable  value.  He  did  not  think 
that  it  could  be  said  that  there  was  anything  extra- 
ordinary or  unusual,  having  regard  to  tiie  way  in 
which  broughams  of  this  kind  were  used  in  London, 
in  i^a  nature  or  value  of  the  goods  carried.  The 
defendant  might  have  inquired  as  to  the  nature  of  the 
goods,  had  he  wished  to  do  so,  and  limited  his 
Hability.  The  defendant  did  not  do  so.  He  let  tiie 
brougham  to  be  ufed  as  a  commercial  brougham  for  the 
purpose  of  being  taken  about  by  a  commerdal  traveHsr, 
and  he  (the  learned  judge)  thought  that  the  samples, 
such  as  were  carried  in  the  present  case,  might  be 
within  the  contemplation  of  the  parties.  If  that  were 
so,  the  decision  of  tbe  Oourt  of  Appeal  in  Abraham  t, 
Bullock,  50  W.  B.  626, 86  L.  T.  796,  applied  to  the  present 
case,  and  therefore  the  contract  involved  ao  obH^;a- 
tion  upon  the  defendant  that  the  driver  he  supplied 
^ould  use  ordinary  care,  not  merely  in  driving,  bat 
in  looking  after  Uie  carriage  when  the  traveller  was 
away,  ^uiat  obligation  embraced  the  obligaticHi  oi 
takicg  reasonaUe  care  to  safeguard  the  goods  in  tiis 
brongham  in  the  absence  of  the  traveller.  He. 
therefore,  upon  the  authority  of  that  c^e,  held  that 
there  was  a  contract  by  the  defendant  that  tbe 
ccaohman  should  use  ordinary  and  reasonable  oare  to 
safeguard  the  goods  in  the  brougham  in  the  intervals 
of  driving  when  the  traveller  was  not  in  tbe 
brougham,  but  was  engaged  in  calling  upon 
customers  or  on  other  business,  or  when,  as  in  tbm 
present  case,  he  was  taking  his  luQch  in  the  middk 
of  the  day.  That  being  the  contract,  it  seemed  to 
him  that  the  coachman  did  not  use  reasonable  eare. 
but,  on  the  contrary,  he  wUfully  allowed  the  goods 
to  be  stolen,  and  there  having  been  a  faQure  on  has 
part  to  use  reasonable  care  to  safes oard  the  gooda  is 
the  broogham,  it  appeared  to  him  (the  learned  judge) 
that  there  was  a  breach  by  the  defendant  of  die 
contract  bet  weea  himself  and  the  plaintiff,  and  tiikat  the 
failure  to  use  such  care  was  not  any  the  lees  actionable, 
because  what  was  doDe  amounted  to  a  criodnal  aet 
Different  considerations  would  arise  if  it  was  a 
question  of  the  matter's  liability  to  a  stranger  lor 
something  done  by  the  servant,  for  in  such  eases  tbe 
fact  that  the  act  of  the  servant  was  a  criminal  ast 
might  have  an  important  bearing  upon  the  questioa 
whether  the  servant  was  acting  within  the  aoope  at 
his  authority.  He  accordingly  gave  judgment  te 
the  plaintiff  for  £800. 

Tne  defendant  appealed. 

English  Harrison,  K.C.  and  ClaveU  SaUer,  K.C. 
{Thorn  Drury  with  them),  for  the  defendant. — As 
decision  in  AbraJuim  v.  Bullock,  86  L.  T.  796,  ia  not 
in  point.  That  case  merely  decided  that  tlM  du^  of 
a  jobmaster  in  such  a  case  as  the  present  ia  to  pco- 
vide  a  driver  who  will  take  reasonable  oare  to  8«i»- 
guard  the  goods  in  the  brougham  duringthe  teeaporary 
absence  of  the  traveller.  The  jobmaster  ^■■tfii^ 
that  he,  through  his  servant,  wul  use  due  ears.  A 
negligent  act  of  the  servant  within  tbe  soope  of  has 
employment  is   imputable   to  the 
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independeDt  felony  by  tbe  seryant  oannot  be  so 
imputed.  There  is  no  implied  obligalion  by  a  bailee, 
in  the  case  of  a  bailment  for  reward,  to  be  responsible 
for  the  crime  of  his  servant  nnless  his  negligent  act 
f -^dlitated  the  crime :  Finucane  v.  Small,  1  Bsp.  315 ; 
Foiier  t.  Essex  Bank,  17  Mass.  Bep.  478 ;  Gihlin  ▼• 
McMuUen,  17  W.  B.  445,  L.  B.  2  P.  G.  317  ;  Johson 
▼  PaltMr,  41  W.  B.  264,  [1893]  1  Ch.  71 ;  Story  on 
Bailments  (9th  ed.),  s.  88.  It  is  no  breach  of  the 
b  iilee's  nndert  Jdng  to  use  due  care  if  the  bailee's 
tervaiit  steals  the  soods  entrusted  to  him.  In 
Abraham  ▼•  BuUock  the  driver's  negligence  in  safe- 
guarding the  goods  within  the  scope  of  his  employ- 
ment was  the  cause  of  their  loss,  and  no  question  of 
any  felony  arose.  It  was  not  in  the  contemplation 
of  the  defendant  here  when  he  entered  into  the  con- 
tract that  the  brougham  would  be  used  for  carrying 
about  nlver  articles  of  great  value  which  might  be 
easily  stolen.  The  judgment  wa«  therefore  wrong. 
They  also  referred  to  Daniels  v.  Harris,  23  W.  B.  86, 
li.  B.  10  0.  P.  1 ;  The  Moorcock,  37  W.  B.  439,  at  p. 
440,  14  P.  D.  64,  at  p.  68;  British  Mutual  Banking 
Co.  V.  Charnwood  Forest  Railway  Co.,  35  W.  B.  590, 
18  Q.  B.  D.  714;  Coupi  Co.  v.  Maddick,  [1891]  2 
Q.  B.  413,  at  p.  416,  40  W.  B.  Dig.  11 ;  Speight  v. 
GomM,  32  W.  B.  435.  9  App.  Gas.  1. 

C.  A.  Bussell,  K.G.,  and  Sime  WUliamB,  for  the 
plaintiff. — ^The  question  is,  what  was  the  contract 
between  the  parties  ?  If  it  is  as  found  by  Walton,  J., 
Uie  oases  cited  have  po  bearing  upon  the  point.  The 
contract  was  to  furnish  a  brougham,  horse,  and  coach- 
man, to  drive  the  plaintiff's  traveller  about  with 
■amples  in  such  drcumstanoes  that  the  samples  would 
from  time  to  time  be  in  charge  of  the  coachman. 
There  is  no  distinction,  so  far  as  the  contract  is  con- 
cerned, between  this  case  and  Abraham  v.  BulUx^. 
An  act  may  be  a  crime  from  one  point  of  view  and  a 
negligent  act  from  another:  Osborn  v.  Gillett,  21 
W.  B.  409,  L.  B.  8  Br.  88 ;  Dyer  v.  Munday,  43  W.  B. 
440|  [1895]  1  Q.  B.  742.  The  contract  here  was  that 
the  coachman  would  take  due  care  in  safeguarding 
the  samples,  and  not  having  done  so,  the  defendant 
ia  liable :  Ellis  v.  Turner,  8  T.  B.  531 ;  Clark  v. 
Earnshaw,  Qow  30.  Gihlin  v.  MeMullen  was  a  case 
of  a  gratmtous  bulment  apart  from  any  special  con- 
tract, and  the  bank  did  not  contract  for  lafe  custody, 
but  only  for  house  room.  Jobson  v.  Palmer  was  not 
a  case  of  bailment.  The  property  in  the  goods 
was  in  the  trustee,  and  he  would  not  have 
been  liable  if  he  bad  injured  them  by  his  negligence. 
Where  one  person  contracts  by  hii  servant  to  do  an 
act,  he  is  liable  if  the  servant  deliberately  or  inadver- 
tently fails  to  do  that  which  his  master  has  contracted 
to  do.  A  servant's  act  may  render  his  master  liable, 
though  it  in  not  merely  negligent,  but  fraudulimt: 
HarSyn  v.  Eowtm  <fc  Co.,  51 W.  B.  99,  [1903]  1  K.  B. 
81;  Oiiizens*  Life  Assurance  Co.  v.  Brown,  [1904] 
A.  0.  423,  52  W.  B.  Dig.  87. 

They  also  referred  to  Kettle  v.  Bromeall,  Willes  1 18 ; 
Coggs  V.  Bernard,  1  Smith's  L.  0.  (Uth  ed.),  p.  173, 
at  p.  184  (Zocflrffo  operis  /aciend();  Liver  Alkali  Co.  v. 
Johnson,  1j.  B.  9Bx.  338,  23  W.  B.  Dig.  39;  Story 
on  Bailments  (9th  ed.),  s.  57. 

English  Harrison,  K.C.,  in  reply,  referred  to 
Sand^ion  ▼.  CoUins,  52  W.  B.  854,  [1904]  1  K.  B. 
638,  where  CoupS  Co.  v.  Maddiek  was  considered  by 
tiie  Oourt  of  AppeaL 

Cur.  adv.  vuU, 

Deo.  15. — Collins,  M.B.,  read  the  following  judg- 
ment :  Tlds  is  an  appeal  by  the  defendant  from  the 
decision  of  Walton,  J.,  in  favour  of  the  plaintiff. 
The  short  facts  are  that  the  defendant,  a  jobmaster, 
)et  to  the  traT^ler  of  the  plaintiff  a  silversmith,  what 


is  known  in  the  trade  as  a  commercial  brougham. 
The  defendant,  though  he  did  not  know  l^e  plaintiff's 
trade,  had  notice  of  the  purposes  for  which  the 
brougham  was  required — viz.,  that  the  plaintiffs 
traveller  might  be  driven  about  in  it  by  a  coachman 
supplied  by  the  defendant  for  the  purpose  of  seeking 
oraers  and  showing  samples.  He  knew  that  this 
would  involve  carrying  samples  of  some  value  in  the 
brougham,  and  that  the  traveller  would  have  to  get 
out  frequently  for  the  purpose  of  visiting  his 
customers  or  having  refreshment.  He  agreed  accord- 
ingly to  supply  a  orougham  speoiallv  fitted  for  the 
purpose,  together  with  a  horse  and  driver,  ^e 
inferences  of  fact  drawn  by  Walton,  J.,  are  not  dis- 
puted by  the  appellant.  The  brougham  had  been 
used  at  intervals  extending  over  several  months  by 
one  Grav,  the  plaintiff's  traveller,  for  the  purposes 
described.  On  one  occauoo,  when  he  had  with  him 
plate  and  other  articles  to  tiie  value  of  about  £1,000, 
the  driver,  act^n^  in  concert  with  other  persons,  who 
as  well  as  the  driver  were  afterwards  convicted  at  the 
Old  Bailey,  stole  the  greater  part  of  the  contents  of 
the  brougham  during  the  traveller's  absence  at  lunch. 
Thereupon  the  plaintiff  brought  this  action  claiming 
to  recover  from  the  defendant  the  value  of  the  stolen 
goods. 

Walton,  J.,  being,  as  he  conceived,  bound  by  the 
decision  of  this  court  in  the  recent  case  of  Abraham  v. 
Bullock,  gave  judgment  for  the  plaintiff  for  £800. 
Patting  that  case  aside  for  a  moment,  I  desire  to  con- 
sider whether  on  prindple  the  decision  of  the  learned 
jud^  can  be  supported.  I  have  come  to  the  coq- 
dusion  that  it  cannot.  There  was  no  special  contract 
in  this  case  altering  the  ordinary  rights  of  the  pasties 
as  implied  by  law  upon  a  bailment  of  this  class. 
Technically  it  seems  to  come  under  the  class  described 
as  locatio  operis  faciendi.  The  defendant,  though  not 
a  common  carrier,  has  come  under  the  ordinary  obli- 
gations of  a  person  who  undertakes  for  consideration 
to  do  the  work  of  carrying  the  plaintiff's  traveller  and 
his  goods  to  sujh  destmation  as  he  shdl  direct.  He 
is  bound  therefore  to  bring  reasonable  care  to  the 
execution  of  every  part  of  the  duty  accepted.  He  may 

gerform  that  duty  by  servants  or  personally,  and  u 
e  employs  servants  he  is  as  much  responsible  for  all 
acts  done  by  them  within  the  scope  of  their  employ- 
m«>nt  as  he  is  for  his  own.  But  he  is  not  an  insurer,  and 
is  not  atswerable  for  acts  done  by  his  servants  outside 
the  scope  of  their  employment.  Hence  he  is  not  respon- 
siUe  for  the  consequences  of  the  crime  committed  by 
the  driver  in  this  case,  which  was  clearly  outside  the 
scope  of  his  employment,  unless  it  can  be  shown  that 
the  happening  of  the  crime  was  due  to  the  def  endsnt's 
neglige  noe.  It  is  a  crime  committed  by  a  person  who 
in  committing  it  severed  his  connection  with  his 
master,  and  became  a  stranger,  and  as  the  circum- 
stances under  which  it  was  committed  are  known  it 
raises  no  presumption  of  negligence  in  the  defendant. 
He  took  reasonable  care  to  perform  his  duty  in  that 
he  sent  out  a  servant  whom  he  reasonably  supposed 
to  be  trustworthy  to  drive  the  brougham  and  watch 
its  contents  in  the  traveller's  absence,  and  he  was  not 
bound  to  do  more.  That  an  ordinary  contract  of 
bailment  of  this  class  does  not  involve  a  warranty 
that  the  servant  shall  not  turn  thief,  and  so  cease  to 
exhibit  reasonable  care,  where  the  master  has 
devolved  the  duty  of  custody  on  the  servant,  is  dear 
from  the  fact  that  no  class  of  bailee  except  common 
carriers  and  innkeepers  are  no  w  at  common  la  w  deemed 
responsible  for  the  theft  of  their  servants  unless  such 
theft  was  attributable  to  the  negh'gence  of  the 
master.  This  immunity  rests  on  the  combination  of 
two  well-established  factors— (a)  that  such  bailees 
are  only  bound  to  ordinary  care ;  {b)  that  qua  masters 
^  they  are  not  responsible  for  acts  done  by  their  servants 
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ontside  the  scope  of  their  employment.  It  is  not 
necessary  to  refer  to  the  authorities  in  detail  which 
support  theie  propositions.  They  will  be  found 
oouected  in  Cogg^  t.  Bernard^  and  the  notes  thereto 
in  1  Smith's  L«iding  Cases  (Uth  ed.),  p.  173. 

This  b^g,  in  my  view,  the  law  clearly  established 
as  the  result  of  many  authorities,  it  remains  to  con- 
sider whether  we  are  bound  in  this  court  to  hold  the 
contrary  by  reason  of  the  case  on  which  Walton,  J., 
acted.  I  have  carefully  reconsidered  that  case,  and 
am  quite  satisfied  that  the  decision  is  right,  and  that 
it  does  not  support  the  decision  under  appeaL  The 
short  facts  there  were  that  the  driver  of  a  commerdal 
brougham,  hired  under  similar  circumstances,  negli- 
gently left  the  brougham  unguarded  while  the 
traveller  was  at  lunch,  and  thus  gave  opportunity  to 
thieves  to  steal  its  contents.  The  negUgence  of  the 
servant  in  that  case  was  dearly  committ^  within  the 
scope  of  his  employment,  and  was,  therefore,  negli- 
gence for  which  tiie  master  was  responsible  just  as 
much  as  if  he  had  elected  to  watch  himself  instead  of 
doing  it  by  his  lervant  and  had  then  neglected  it  in 
the  same  manner.  The  case  is  only  reported  in  the 
Law  Times  Reports,  and  I  am  there  reported  to  have 
sftid,  "I  think  that  the  defendant  was  under  an 
obligation  to  use  ordinary  care  in  looking  after 
the  carriage  in  Oohen's  " — ^that  is,  the  traveUer's — 
*'  absence,  and  that  his  servant  failed  in  that 
respect."  This  seems  to  be  substantially  accurate. 
The  proposition  I  was  combating  was  that  of 
the  judge  below,  '*that  it  was  not  in  the  scope  of 
the  driver's  duty  to  protect  the  goods  as  the  servant 
of  the  defendant,  so  that  the  latter  was  not  liable  for 
negligence  in  the  performance  of  any  duty  owed  by 
him,"  and  I  am  reported  to  have  said,  '*  It  is  a  reason- 
able and  proper  inference  to  draw  from  the  contract 
and  the  circumstances  under  which  it  was  made  that 
the  defendant  undertook  to  supply  a  driver  who 
would  take  otdinary  care  of  the  carriage  when  Cohen 
was  obliged  to  leave  it."  Substitute  for  '*who 
would"  in  the  above  sentence,  "whose  business  it 
should  be,"  and  I  think  it  would  be  verbally  accurate. 
Again,  lower  down  I  say,  '*The  very  &iog  con- 
templated by  the  obligation  on  the  defendants  to 
take  care  of  the  carriage  in  Cohen's  absence  was  the 
guarding  against  the  possibility  of  a  thief  taking  the 
jewels."  I  certainly  did  not  intend  to  hold  in  that 
ease  that  the  defendant  warranted  that  due  care 
should  be  taken,  though  I  did  hold  that  he  was 
responsible  if  his  servant,  acting  in  the  scope  of  his 
employment,  did  not  take  it.  I  regret  that  aoy 
infelicity  of  language  on  my  part  shomd  have  misled 
Walton,  J.    I  think  that  the  appeal  must  be  allowed. 

SxiSLiira,  L.J.^1  agree.  I  think  the  implied 
obligation  on  the  part  of  the  jobmaster  which  wai 
held  by  this  court  to  exist  in  the  case  of  Abraham  v. 
Bullock  ought,  so  far  as  regards  the  acts  of  the  job- 
master's servants,  to  be  restricted  to  acts  done  by 
them  in  the  course  of  their  employment.  For  the 
ezistenoe  of  such  limitation  the  cate  of  8ander$on  v. 
Collins,  appears  to  me  to  be  an  authority.  The 
head-note  is :  **  The  defendant  sent  his  carrisge 
to  be  repaired  by  the  plaintiff,  who  was  a  coach - 
builder.  Toe  plaintiff  lent  a  carriage  of  his  own  i3 
the  drffndant  for  use  while  the  repairs  were  going 
on.  The  ooachman  of  the  defendant,  without  his 
knowledge,  took  the  plaintiff's  carriage  out  for  his 
own  purpose,  and  while  he  was  driving  the  carriage 
it  was  injured  through  his  negligence.  In  an  action 
to  recover  the  cost  of  repairing  it,  held,  that  as  the 
ooachman  at  the  time  when  the  injury  was  done  to 
the  carriage  was  not  acting  in  the  course  of  his 
employment,  the  defendant  was  n>t  liable."  There 
are  a  f^w  obeervati<»is  of  Bomer;  L.J,,  which  leem 


to  me  to  apply  to  the  present  case.  He  says :  "  It  is 
admitted  that  when  the  arrangement  was  made  between 
the  plaintiff  and  the  defendant  no  special  oontract  wu 
made  with  regard  to  the  obligations  tobeundertaksobf 
the  defendant.  What,  then,  are  the  obligations  that 
must  be  implied  F  Certainly  the  insurance  of  the  tile 
return  of  uie  carriage  is  not  one  of  them."  Thst 
applies,  with  slight  verbal  alterations,  here  tlio. 
Then  he  proceeds :  "  The  case  is  one  of  au  ordinvj 
bailment  for  mutual  benefit  and  the  defendant  as 
bailee  is  under  an  obligation,  now  well  settled  in  Uw, 
by  which  he  was  bound  to  take  reasonable  oare  of  tiie 
chattel  entrusted  to  him,  but  was  not  liable  for  loss 
or  injury  which  mieht  happen  to  it  during  the  bail- 
ment unless  caused  by  his  negligence  or  that  of  his 
servants  acting  in  the  course  of  tiieir  employment." 
Here  alsu  the  Ailment,  thouffh  of  a  slighdy  diffdreat 
nature,  is  one  by  which  the  defendant  was  bound  t) 
take  onlv  reasonable  care  of  the  chattel  entrusted  to 
him,  and,  in  my  opinion,  was  not  liable  for  loss  or 
injury  except  caused  by  his  own  negligence  or  that  of 
his  servant  acting  in  the  course  of  his  employment 
Here  there  was  no  evidence  o(  any  negligence  on  the 
part  of  the  defendant,  and  as  regards  the  ao^  of  the 
coachman  it  seems  t3  me  that  he  ceased  to  be  aottog 
in  the  course  of  hi  4  employment  when  he  drove  away 
from  the  spot  where  the  plaintiff's  trav^er  had  left 
the  brougham  and  proceeded  to  meet  his  acoomplioes 
for  the  purpose  of  doing  the  wronsr.  I  think,  ttiere- 
fore,  the  appeal  ought  to  be  allowed. 

Matejbw,  L.J.,  read  the  following  judgment:  I 
see  no  reason  to  doubt  that  in  a  contract  of  this  kind 
the  jobmaster  undertakes  with  the  hirer  that  the 
coachman  will  take  care  to  protect  the  goods  in  the 
brougham  from  damage  or  depredation.  This  wis 
the  decision  of  the  court  in  Abraham  v.  BMoek,  The 
object  of  the  present  action  was  to  establish  that  the 
defendant  had  guaranteed  the  honesty  of  his  servant, 
and  was  therefore  responsible  for  the  theft  of  iriuoh 
the  coachman  had  been  guilty.  But  I  see  no  groond 
for  the  implication  of  any  such  undertaking  on  the 
part  of  the  defendant.  It  was  not  shown  that  the  pUin- 
tiff  had  informed  the  defendant  that  he  intistad  upon 
any  such  liability  on  the  part  of  the  defendant.  If 
he  had  done  so  there  seems  little  reason  to  doubt  tksi 
the  defendant  would  have  declined  to  take  upon  him- 
self without  remuneration  the  obli^^ation  of  an  insar«r. 
The  ooachman  was  not  the  class  of  person  iH&o  would, 
in  the  ordinary  course  of  business,  have  been  entrustei 
for  safe  keeping  with  monev  or  money's  worth  to 
the  amount  of  many  hundreds  of  pounds.  The 
true  inference  from  the  facts  would  seem  to  be 
that  the  plaintiff  relied  for  the  protection  ol  Ui 
property,  not  upon  any  contract  with  tiie  delsnd- 
ant,  but  upon  the  strong  arm  of  the  csiminsl 
law,  and  the  dread  which  is  felt  of  being  broaght 
within  its  grasp.  The  plaintiff  had  no  reason  to 
assume  that  the  coachman,  in  committing^  a  ecinSb 
would  be  acting  within  the  scope  of  the  anthcntf 
givoi  him  by  his  master,  which  must  be  measured  hf 
reference  to  the  ordinary  duties  of  a  coaohman.  la 
the  absence  of  any  evidence  of  a  contract  the  law 
applicable  to  the  casd  would  seem  to  be  dear.  Any 
departure  by  the  servant  for  his  own  purposes  froa 
the  discharge  of  his  ordinary  duties  would  ndieve  Us 
master  from  responsibility,  and  from  the  time  thst 
the  coachman  drove  the  brougham  to  the  pnbMe- 
house  with  the  intention  of  assisting  in  the  Uieft  ol 
the  contents  the  master  ceased  to  be  UaUe  for  any 
loss  or  damage  that  followed.  Theoontraot  bittreea 
the  plaintiff  and  the  defendant  must  be  reg^aided  as 
having  been  made  on  this  footing  of  this  weU-koowa 
rule  of  the  law  of  master  and  servants  The  deleodsat 
is  no  more  liable  tiian  be  movH^  ^have  been  if  the 
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brougham  and  ita  oontents,  without  nesligenoe  on 
the  part  of  the  coaohmaii,  had  been  oarried  away  by  a 
stranger.  The  anthority  relied  upon  by  Walton,  J., 
seems  dearly  disttngnishable  from  the  present  case, 
and  I  agree  that  the  appeal  most  be  allowed. 
Appeal  (dlowed. 

Bolidtors  for  the  platotiff,  O.  F,  Hudson,  Matthews, 
4b  Co. 

Solicitors  for  the  defe^dan^.,  H.  Clifford  Tamer  & 
Co. 


From  JL  B.  Div.  \ 

(  VUins,  M.B.,  aod  Starling  and  >  Dec.  6. 

Mathew,  L.JJ.)  j 

TJndbbground  Eleotrio  Railwayb  Go.  OF  London 

(LllilTSD)      V.       COMMISSIONXBS      OF      INLAND 
KSYBNXJ&  (a.) 

Inland  revefitie  —  Stamp  —  Conveyance  on  sale  —  Ad 
▼alorem  duty — Purchaee-'money  payable  on  contin^ 
gtney^Stamp  Act,  1891  (54  <fe  55  Vict,  c.  39),  0.  56, 
$ub'9eetion  2. 

A  company  agreed  to  seU  its  undertaking  to  a  new  com- 
pany in  consideration  of  a  sum  payable  in  cash  and  a 
further  sum  payable  in  shares.  It  was  also  agreed  that 
the  jirofits  of  the  new  company  available  for  dividend  in 
respect  of  etoLch  year  should  be  applied,  first,  in  payment 
of  a  cumulaiive  dividend  at  the  rate  of  6  per  cent,  per 
annum  on  the  amount  for  the  time  being  paid  up  on  any 
shares  issued  by  the  new  company;  and,  secondly,  in 
paying  to  the  vendor  company  •*  <u  a  further  part  of  the 
consideration  for  the  said  sale  sixh  a  sum  as  shall  be 
equal  to  a  dividend  of  3  per  cent,  for  such  year  on  the 
amount  for  the  time  being  paid  up  on  such  of  the  original 
ordinary  slutre  capital  .  •  •  tn  the  new  company  as 
shall  for  the  time  being  have  b^n  issued  by  the  new  com- 
pany.^* 

Held,  that  this  IcUler  part  of  the  consideration,  though 
payable  on  a  contingency,  vxts  **  money  payable  "  within 
the  meaning  of  section  56,  sub-section  2,  of  the  Stamp 
Aetf  1891,  and  must  therefore  be  brotight  into  account  for 
the  purpose  of  assessing  the  ad  valorem  duty  payable  in 
respect  of  the  consideration  for  the  sale. 

Judgment  of  Channell,  J.  (ante,  p.  61,  [1901]  2 
K.  B.  198),  reversed. 

Appeal  by  the  Grown  from  the  jadgment  of 
Ohannell.  J.,  upon  a  esse  stated  by  the  Oommtesiooers 
of  Inland  Bevenue  pursuant  to  section  13  of  the 
Stamp  Act,  1891.  The  case  is  reported  ante,  p.  61, 
[1904]  2  KB.  198. 

The  facts  and  argumeats  are  fully  set  out  in  the 
report  below. 

Sir  Robert  Finlay,  A.G.,  and  S.  A.  T.  Bowlatt 
appeared  for  the  Grown. 

BoekiU,  K.C,  and  Austen-Cartmdl  appeared  for  the 
railway  company. 

The  following  oases  were  referred  to :  Mortimore  v. 
Inland  Revenue  Commissioners,  2  H.  A  G.  838,  12  W.  B. 
Dig.  126 ;  Lord  Canning  y.  Baper,  1  B.  &  B.  164,  at 
pp.  176,  177  ;  Inland  Revenue  Commissioners  y.  City  of 
Glasgow  Bank,  8  B.  389 ;  Onslow  t.  Inland  Revenue 
Commissioners,  39  W.  B.  373,  [1891]  1  Q.  B.  239; 
Mersey  Docks  and  Harbour  Board  t.  Inland  Revenfie 
Commissioners,  45  W.  B.  448,  [1897]  1  Q.  B.  786, 
[1897]  2  a  B.  316,  46  W.  B.  Dig.74;  Bowell  y.  Inland 
Hewenue  Commissioners,  [1897]  2  Q.  B.  194,  45  W.  B. 
Dig.  71;  and  Maxwell  v.  Inland  Revenue  Commis- 
sioners, 4  McPherson  1121. 

(a.)  Beported  by  W.  F.  Barbt,  Esq.,  Barristor-ai- 
Law. 


GOLUNS.  M.B. — ^This  is  an  appeal  from  the  jadg- 
ment of  Ghannell,  J,,  and  it  raises  the  question 
whether  stamp  daty  is  payable  under  section  56,  sub- 
section 2,  of  the  Stamp  Act,  1891,  on  a  sum  of  money 
the  payment  of  which  is  provided  for  by  the  terms  of 
an  agreement  of  the  25th  of  June,  1902,  between  the 
Traction  Go.  and  the  Uoderground  Electric  Bdlways 
Co.  Glause  3  is  the  material  clause  upon  which  the 
question  arises.  That  clause  provides  that  "the 
profits  of  the  new  company  available  for  dividend  in 
respect  of  each  year  shall  be  applied  in  the  following 
order  and  manner,  that  is  to  say  •'  •  •  (2)  in 
paying  to  the  Traction  Go.  or  its  assigns  as  a  farther 
psrt  of  the  consideration  for  the  said  sale  such  a  sum 
as  shall  be  equal  to  a  divideod  of  3  per  cent,  for  such 
year  on  the  amount  for  the  time  being  pdd  up  on  sach 
of  the  original  ordinary  share  capital  of  £5.000,000  in 
the  new  company  as  shall  for  the  time  being  have 
been  issued  by  Uie  new  company."  As  a  matter  of 
fact,  at  the  dtte  of  the  agreement  a  sum  of  £1,300,000 
had  been  pud  up  upon  tiie  share  capital  in  question, 
and  a  divideod  of  3  per  cent,  upon  that  sum  would 
amount  to  £39,000.  That  being  part  of  the  considera- 
tion, the  question  is  whether  tne  provisions  of  the 
Stamp  Act,  1891,  are  sufficient  toreadi  it.  The  pro- 
vision relied  upon  is  that  coatained  in  section  56,  sub- 
section 2,  which  provides  that  **  where  the  considera- 
tioo,  or  anv  part  of  the  consideration,  for  a  convey- 
ance on  s^e  consists  of  money  payable  periodically 
for  a  definite  period  exceeding  twenty  years  or  in 
perpetuity,  or  for  any  indefinite  period  not  termin- 
able with  life,  the  conveyance  is  to  be  charged  ia 
respect  of  that  consideration  with  ad  valorem  duty  on 
the  total  amount  which  will  or  may,  according  to  the 
terms  of  sale,  be  payable  during  the  period  of  twenty 
years  next  after  the  day  of  the  date  of  the  instru- 
ment." In  the  present  case  a  part  of  the  considera- 
tion for  the  sale  unquestionably  is,  as  provided  in  the 
above  dause  of  the  agreement,  a  sum  of  money  pay- 
able periodically  for  an  indefinite  period  not  termin- 
able with  life,  and  therefore  it  seems  so  far  that 
the  sum  of  3  per  cent,  on  the  amount  for  the  time 
being  paid  up  on  the  original  share  capital  falls 
within  the  words  of  the  section,  and  is  chargeable  with 
ad  valorem  duty,  unless  the  respondents'  contentions 
are  correct.  Their  first  contention  is  that  the  words 
«  money  payable  "  means  money  payable  absolutely 
and  not  upon  a  contingency.  Ttiey  take  a  farther 
point— namely,  that  there  must  be  an  ascertained 
sam  in  respect  of  which  duty  can  be  levied,  and  they 
say  that  the  sum  upon  which  the  3  per  cent,  is  pay- 
able is  an  uncertain  sum,  inasmuoh  as  the  agreement 
contemplates  that  a  great  deal  more  capitid  will  be 
paid  up  than  was  actually  paid  up  at  the  date  of  the 
agreement  That  objection  does  not  press  me,  because 
I  find  that  there  is  a  fixed  minimum  already  paid  up 
at  the  date  of  the  agreemen**,  and  the  fact  that  that 
minimum  may  be  increased  does  not,  in  my  opinion, 
alter  the  fixity  of  that  minimum  below  which  the 
capital  cannot  fall  upon  which  3  per  oent.  is  payable. 
Therefore  the  argument  that  a  possible  future 
increase  of  capital  nas  rendered  the  sum  so  uncertain 
as  to  be  incapable  of  being  brought  within  the  pro- 
visions of  the  Stamp  Act,  1891,  fails. 

It  is  then  said  that  the  £1,300,000  is  not  such  a 
minimum,  because  the  company  may  at  any  time 
reduce  its  capital  under  the  Gompaniea  Acts,  and  that 
in  such  a  case  the  above  minimum  wonld  go.  The 
Attorney-General  has,  in  my  opinion,  answered  that 
by  pointing  out  that  the  agreement  provides  for  the 
payment  of  3  per  cent,  on  the  amount  paid  up  on  the 
capital  issued,  and  that  this  £1,300,000  has  been  paid 
up  on  the  capital  which  has  been  issued,  and  that 
nothing  which  the  company  does  afterwards  can  undo 
that  fact,  and  that  the  court  can  only  have  regard  to 
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the  sum  aotoally  paid  up  at  the  date  of  the  agreement 
as  the  minimnm. 

With  regard  to  the  argument  that  the  words 
<<  money  payable*'  do  not  embrace  money  payable 
on  a  oontiogenoy,  it  see  iis  to  me  in  the  first  place, 
that  if  it  is  once  taken  that  the  money  may  be  pay- 
able on  a  oontingenoy  we  are  are  not  preised  by  the 
fact  that  several  uncertainties  combine  to  make  up  the 
contingency.  Therefore  the  question  is  narrowed 
down  to  this— Do  those  words  embrace  money  pay- 
able on  a  contingency  P  I  do  not  rely  upon  the  use  of 
the  word  *'  may  "  in  the  later  part  ox  the  sub-section, 
because  it  seems  to  me  that  that  word  is  well  capable 
oi  the  explanation  giyen  of  it  by  the  respondents. 
But  I  come  to  the  conclusion  that  the  words  in 
question,  **  money  payable,"  embrace  money  payable 
on  a  contingency,  because  I  find  that  in  the  cases 
cited  the  words  were  equally  absolute,  and  did  not 
necessarily  import  payment  on  a  contingency,  and 
yet  they  were  held  to  include  money  payable  on  a 
contingency.  Mortimore  ▼.  Inland  Bevenue  Com- 
mi68i<mer$  was  the  case  of  a  mortgage,  and  it  was  held 
t^  at  the  word  **  debt "  in  the  then  existing  Stamp 
Act  included  a  contingent  as  well  as  an  absolute  debt. 
It  seems  to  me  that  the  reasons  upon  which  the  court 
in  that  case  held  that  the  Wv>rd  '*debt"  included 
money  payable  on  a  contingency  apply  equally  to  the 
words  <*  money  payable.''  I  cannot  see  anything  in 
the  fact  that  tlie  casts  cited  for  the  Crown  are  cases 
either  of  mortgage  or  of  settlement.  No  doubt  theee 
different  clasies  of  instrument  are  dealt  with  in 
certain  fasciculi  of  dauses  in  the  Act,  but  I  do  not 
think  that  there  is  any  particular  significance  in  that 
fact.  It  seems  to  me  that  we  can  get  an  underlying 
principle  from  those  cases.  The  principle  is  that  the 
word  *'  debt "  means  money  payable  eitber  oa  a  con- 
tingency or  absolutely.  That  principle  applies  to  the 
words  ''money  payable"  in  this  section.  <* Money 
payable  periodically  for  an  indefinite  period  "  covers 
money  which  is  payable  on  a  contingency,  and  which 
may  ^erefore  never  become  payable  unless  the  profits 
of  the  company  are  sufiGLdently  large  to  admit  of 
the  payment  of  3  per  cent,  on  the  paid-up  capital 
after  paving  6  per  cent,  on  it.  It  is  money 
which  will  become  payable  upon  the  happening  of 
that  event,  and  the  Crown  is  therefore  entitled  to 
duty.    The  appeal  must  be  allowed. 

Stibuno,  L.J. — I  am  of  the  same  opinion.  The 
question  turns  upon  section  56,  sub-section  2,  of  the 
Stamp  Act,  1891.  Part  of  the  consideration  for  the 
sale  in  the  present  case,  according  to  the  agreement 
of  sale,  consists  of  a  sum  of  money  payable  out  of  the 
profits  of  the  oomj>any — namely,  **  such  a  sum  as  shall 
be  equal  to  a  dividend  of  3  per  cent,  for  such  year 
on  the  amount  for  the  time  bemg  paid  up  on  such  of 
the  original  ordinary  share  capitU  of  £6,000,000  in 
the  new  company  as  shall  for  the  time  being 
have  been  issued  by  the  new  company.*'  At 
the  date  of  the  agreement  the  whole  of  the 
£5,000,000  ordinary  share  capital  of  the  com- 
pany had  been  issued,  and  a  certain  amount  had 
been  paid  up  thereon,  and  the  Inland  Bevenue  Com- 
missioners  state  that  a  dividend  of  3  per  cent,  upon 
the  amount  so  paid  up  amounts  to  £39,000,  and  they 
csme  to  the  conclusion  that  this  sum  constitutes 
money  payable  periodically  either  in  perpetuity  or  for 
an  indefinite  period  within  the  meaning  of  section  56, 
sub-section  2,  of  the  Stamp  Act,  1891.  In  my  opinion 
that  conclusion  is  right.  We  start  with  this,  that  the 
money  most  be  payable  periodically.  It  is  urged  that 
«  money  payable  periodically  "  means  m<mey  payable 
absolutely.  It  seems  to  me  that  the  words  include 
money  payable  either  absolutely  or  on  a  oontingenoy, 
just  as  the  word  **  debt "  in  a  former  Stamp  iU)t  has 


been  held  to  include  a  debt  payable  either  absolutely 
or  contingently.  There  is  nothing  in  the  subsequent 
language  of  the  section  which  lends  itself  to  the  other 
view.  The  words  **  will  or  may,"  which  were  relied 
upon  by  the  Crown,  do  not,  at  any  rate,  tend  to 
negative  the  construction  which  the  oommissi /ners 
have  placed  upon  the  wordfl  of  the  section. 

Mathbw,  L. J. — I  ai^re"*,  for  the  reasons  which  hare 
been  given  by  my  lord  and  my  brother  Stirling. 

Appeal  aUovoed. 

Solicitor  for  the  Cro  vn,  Solicitor  of  Inland  Bevenue. 

Solicitors  for  the  railway  company,  Bircham  &  Co. 


I>ec2« 


From  K.  B.  Div.  \ 

(Stirling  and  Mathew,  L.JJ.)  \ 

Gbbn  v.  Hbbbino.  (a.) 

Pradtce-'Co$U— Taxation— Action  for  recovery  of  larnd 
— LandiJUird  and  tenant — Costs  occasioned  hy  wuJeia§ 
aU  persons  in  possession  defendants  —  Ord,  65»  r. 
27  (20). 

The  plaintiff  was  the  holder  of  four  leases  for  Um§ 
terms  comprising  fifty 'two  houses.  The  ptainUJPs  pre-- 
decessors  in  title  had  granted  fowr  suhAeasee^  each  com- 
prising  a  portion  of  the  houses^  all  of  which  became 
vested  in  the  defendant  H,  Both  the  leases  and  <Ae  mc^- 
leases  contained  covenants  to  repair  and  eondiUons  far 
re-entry  on  breach  of  covenant,  H.  let  ihe  houees  is 
weekly  tenants.  The  premises  having  got  out  of  repair, 
the  freeholder  served  notices  under  sec^on  \^  of  ihe  Omi- 
veyancing  Act,  1881,  on  the  plaintiff*  The  ptamUf 
entered  into  a  correspondence  with  H,^  from  wkiek  it 
appeared  that  the  plaintiff  looked  to  H.as  the  proper  per- 
son to  do  the  repairs,  and  thai  H.  was  ready  to  meet  amy 
proceedings  that  might  he  taken  for  non-repair.  The 
plaintiff  commenced  four  actions  to  recover  poesessum  €f 
the  houses,  the  defendants  named  on  the  write  being  ^ 
weekly  tenants,  who  were  119  in  number.  H*  obkamed 
leave  to  defend  the  actions,  and,  having  put  the  houses  tale 
repair,  applied  for  relief  against  forfeiture.  Fomr  orders 
were  made  by  consent,  one  in  each  adion^  graastiey  the 
defendant  H.  relief  against  forfeiture,  and  diredim§  kirn 
to  pay  the  plaintiff* s  costs  as  between  solicitor  itnd  clienL 
On  taxation  the  master  taxed  the  costs  of  the  four  aeiiemM, 
and  allowed  the  costs  of  serving  the  various  defemdme^ 
with  notice  of  the  writs  in  the  respective  cietions* 

Htld,  that  the  master  ought,  having  regard  to  the  obfed 
with  which  the  actions  were  brought,  to  have  dssaliowed 
all  iJie  costs  occasumed  by  the  wetekly  tenants  hawing  been 
made  defendants,  but  that  the  form  of  the  consent  orda% 
wae  a  bar  to  the  objection  that  only  one  action  was  neoss 
sary. 

Appeal  from  the  refusal  of  Bruce,  J.,  to  order  a 
review  of  taxation  of  costs. 

The  costs  in  question  were  the  plaintiff's  ooata  m 
four  actions  brought  for  the  recovery  of  posaeasioa  ol 
fifty- two  houses. 

The  owner  of  the  freehold  had  granted  four  Icasss 
for  long  terms,  each  lease  comprising  a  certain  number 
of  the  houaesiand  each  of  the  four  lessees  had  granted 
a  sub -lease.  The  leases  and  sub-leases  all  oorUained 
the  usual  covenants  to  repair  and  oonditions  for  re- 
entry on  breach  of  covenant. 

Before  the  year  1902  the  leases  beoame  vested  in 
the  plaintiff,  and  the  sub-leases  became  vested  in  tibe 
defendant  Herring,  who  let  the  houses  to  weekly 


(a.)  Beported  by  F.  G.  Buoksb,  Esq.,  Baxxoiar- 
at-Law. 
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ieDsnts  and  paid  ihe  rents  reserved  by  the  sab-leases 
to  the  plaiotiff. 

In  1902,  the  houses  being  oat  of  repair,  the  free- 
holder serred  on  the  plaintm,  onder  section  14  of  the 
ConyeyanoiDg  Act,  1881,  notioes  spedfTing  the 
breaches  of  ooyenant  and  rcqairing  the  plaintiff  to 
remedy  the  same,  and  the  plaintiff  served  similar 
notices  on  the  defendant  Herring. 

A  correspondence  ensaed  between  the  plaintiff's 
ag^ts  and  Herring's  solicitor,  which  terminated  in 
tne  two  following  letters : 

On  the  21st  of  April,  1903,  the  plaintiff's  agents 
wrote  to  Herring's  solicitor:  *' Dear  Sir,— The  time 
allowed  by  the  notice  attached  to  the  schedale  of 
dilapidations  served  upon  this  property  hss  now 
fxpired,  and  unless  we  can  have. some  satisfactory 
guarantee  from  you  that  the  repairs  will  be  com- 
pleted at  an  early  date,  we  must  instruct  the  lawyers 
to  start  an  action  of  ejectment.  We  will  delay  com- 
municating with  the  lawyers  until  Friday  next, 
which  will  give  you  sufficient  time  to  let  us  have  a 
reply  to  this  letter." 

On  the  22ad  of  April  Herring's  solicitor  wrote  to 
ihe  plaintiff's  agents:  <* Dear  Sirs,— I  have  received 
your  letter  of  yesterday.  Ton  have  already  been 
informed  that  the  builder  is  carrying  out  the  repairs, 
and  this  is  being  done  as  fast  as  reasonably  can  be. 
If  this  does  not  satisfy  you,  you  may  take  any 
course  you  choose,  and  I  am  prepared  to  accept 
service." 

On  the  6th  of  May,  1903,  the  plaintiff  commenced 
the  four  actions  above  mentioned.  The  defendants 
named  in  the  writs  were  the  weekly  tenants  of  the 
aevOTal  houses,  numbdring  altogether  119  persons.  A 
copy  of  the  writ  in  each  action  was  served  upon  each 
of  the  defendants  in  the  respective  actions.  Herring 
obtained  leave  under  ord.  12,  r.  25,  to  appear  and 
defend  as  being  in  possession  by  his  tenants,  and  he 
entered  an  appearance  in  the  actions  and  delivered  a 
statement  of  defence  in  eadi  action.  The  other 
defendants  did  not  enter  any  appearance. 

Herring,  having  put  the  houses  into  repair,  applied 
at  chambers  lor  relief  against  forfeitmre,  and  the 
following  order  was  made  by  consent  in  each  action : 
''Upon  hearing  counsel  for  the  defendant  George 
Herring  and  for  the  plaintiff,  and  upon  reading" 
oertatn  affidavits,  "  and  by  consent,  and  the  plaintiff 
accepting  the  statem^t  of  the  said  defendant  that 
the  fireeholder  is  satisfied  as  to  the  repairs  carried  out 
by  the  said  defendant,  it  is  ordered  that  the  said 
defendant  George  Herring  be  relieved  from  the  for- 
feiture (if  any)  of  the  lease  dated  the  21st  of  March, 
1862,  and  aU  further  proceedings  in  this  action  be 
ata>ed  (except  for  the  purpose  of  enforcing  this 
order),  the  said  defendant  George  Herring  paying  to 
the  plaintiff  his  costs  as  between  soUcitor  and  (£ent 
in  this  action  and  the  proceedings  for  relief  and 
surveyor's  fees  in  respect  of  tiie  service  of  notice  and 
preparation  of  the  speoiflcation  incurred  before  action 
brought,  to  be  taxed." 

The  plaintiff  accordingly  carried  in  his  bill  of  costs 
in  each  action  for  taxation,  a  charge  of  Is.  being  made 
for  making  a  copv  of  the  writ  in  the  case  of  each 
defendant,  and  a  charge  of  6s.  for  service  thereof  upon 
each  defendant  in  the  respective  actions. 

The  taxing-master  ti^ed  the  costs  of  the  four 
actions,  and  allowed  Is.  for  the  costs  of  making  a 
copy  of  the  writ  in  the  esse  of  each  of  the  119 
defendants ;  but  he  refused  to  allow  68.  for  the  costs 
of  serving  a  copy  of  the  writ  on  each  defendant, 
allowing  what  would  have  been  the  cost  of  serving 
cotice  of  the  writ  upon  each  of  the  defendants — ^viz-, 
3s.  for  each  notice. 

The  defendant  Herting  carried  in  objections  to  the 
taxation,  contendmg  that,  as  the  plaintiff  knew  at  the 


time  of  action  brought  that  Herring  was  in  possession 
of  the  property  by  his  under-tenants,  it  was  un- 
necespary  to  maSce  tiie  under-tenants  defendants,  and 
that  Herriog  should  have  been  the  sole  defendant, 
end  that  the  items  of  thA  bill  of  costs  resulting  from 
the  bringing  of  four  actions  instead  of  one,  and  from 
makirg  persoDS  other  than  Herriog  defendants, 
should  be  disallowed. 

The  taxing-master  gave  the  following  reasons  in 
writinfC  for  allowing  the  items  objected  to :  **  This 
case  raises  a  somewhat  interesting  point  of  practice. 
It  has  been  suggested  that  the  course  taken  by  the 
plaintiff's  solicitors  was  improper  and  an  abuse  of  the 
court,  but  I  am  satisfied  that  they  have  acted 
bond  fide  throughout  on  the  advice  of  their 
counsel,  and  in  my  opinion  rightly.  The  Common 
Law  Procedure  Act  enacts  that  in  actions  for  eject- 
ment all  persons  in  possession  shall  be  joined  as  defend- 
ants, Tais  Act  is  repealed  by  the  Judicature  Act, 
1873,  except  so  far  as  no  new  praetice  is  laid  down  by 
that  Act  (ord.  72,  r.  2),  and  I  understand  that,  notwith- 
standmg  the  case  of  Mind  v.  Johnaon,  63  L.  T.  607, 
39  W.  B,  Dig.  16i«  cited  in  these  objections,  and  the 
provisions  of  ord.  12,  r.  26,  the  practice  has  remained 
the  same,  and  that  it  is  still  customary  to  join  all 
persons  in  actual  possession  of  the  land  to  an  action 
for  ejectment.  I  asked  for  authority  supporting  the 
didwn  of  Lord  Bsher  in  the  case  refen^  to,  that 
judgment  against  a  lessee  entitles  the  sheriff  to  eject 
anyone  claiming  under  him;  but  counsel  for  the 
defendant  stated  he  was  not  aware  of  any.  It  is 
suggested  that  ord.  12,  r,  26,  gives  ample  protection 
to  any  tenant,  whether  claiming  under  a  person 
against  whom  judgment  has  been  obtained  or 
adversely  to  hiaa,  or  that  in  any  case  all  that  is 
required  is  to  serve  the  tenants  with  notice  of  the 
action.  In  the  first  place  the  plaintiff  is,  I  submit, 
entiUed  to  so  constitute  his  action  as  to  make  it 
effective  as  soon  as  judgment  hsks  been  obtained,  and 
it  would  be  embarrassing  to  him  to  be  subject  to  a 
fresh  defendant  being  brought  in  after,  say,  a  lapse 
of  twelve  mouths,  during  which  he  had  obtained 
judgment;  and,  in  the  second  place,  as  personal 
service  would  presumably  be  necessary,  the  expf  nse 
would  be  the  same.  An  action  for  ejectment  is  highly 
technical,  and  in  the  absence  of  a  direct  authority 
for  altering  the  practice  it  seems  to  me  that 
a  plaintiff  would  not  be  justified  in  doing  so, 
and  at  any  rate  I  should  not  be  right  in  com- 
pelling him  to  do  so.  Whether,  however,  the 
practice  I  have  referred  to  is  right  or  wrong  is  not,  I 
submit,  necessary  for  me  to  decide  here,  inasmuch  as 
I  am  taxing  these  costs  as  between  solicitor  and 
client,  and  it  is  my  duty  to  allow  all  costs  which  are 
reasonably  incurred;  and  I  cannot  say,  under  the 
circumstances,  that  the  course  taken  here  by  the 
plsintiff,  under  the  advice  of  his  counsel,  was  the 
result  of  over-caution,  and  still  lees  was  it  improper, 
and  I  accordingly  overrule  the  objections.  Objection 
has  also  been  t&en  that  four  actions  were  unnecessary. 
No  application  was,  however,  made  to  consolidate, 
and  I  am  taxing  under  four  separate  orders.^  Under 
the  circumstances,  moreover,  apart  from  this,  in  my 
opinion^  the  plaintiff  was  not  acting  unreasonably  in 
commencing  four  separate  actions." 

The  defendant  Herriog  applied  to  the  judge  at 
chambers  to  direct  a  review  of  taxation.  Bruce,  J., 
refused  the  application. 

The  defendant  Herring  appealed, 

Moniague  Lush,  K,C,,  and  Eerhert Smithy  for 
Herring. — ^There  is  no  obligation  on  the  plaintiff 
in  an  action  of  ejectment  to  make  all  the  tenants  in 
pos«ession  def  endimts.  The  plaintiff's  only  object  was 
to  get  tfie  repairs  done,  and  it  was  therefore  unneces- 
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mtf  to  bring  four  actbua  or  to  make  tlie   tenanii 
parties. 

They  referred  to  Mind  v.  Johmnn :  GaSret  ▼,  Yoioig^ 
W.  K  1883,  p.  21G  ;  and  Iltme  w.  Homerton,  3S  W*  E» 
748,  25  Q.  B,  B.  239. 

Danckti^erta,  K.Ct  atid  Sb?maJi  Gfreg&f^t  for  tli^ 
plaiatiff. — Ttie  plain ttff  followed  the  unwersal  praotLce 
in  iuing  and  HeiTing  all  the  persona  in  poaaession: 
Col©  on  Ejectment,  p,  S3 ;  Woodfall  on  Landlord  and 
Tenant  (16  th  ad.),  p»  846.  Herring  haTing  consented 
to  an  order  beicg  made  in  each  of  the  four  actions 
proTidipg  for  the  payment  of  coats ,  the  taxing-master 
under  these  orders  was  bound  to  tixthecoat^  of  all 
foat  actions. 

SintLiBra^  L. J«,  after  itatisg  the  faots,  and  aajing 
tliat  the  letters  of  the  2Ut  and  22nd  of  April  were 
important  aa  showing  that  the  plaintiff  was  looking  to 
Herring  aa  the  proper  person  to  do  the  repairs^  awd 
th%t  Hi^rriog  waa  ready  to  meet  any  proceed! tigs  that 
might  be  taken  for  non-repair,  contitiii(jd :  It  ia  con- 
tended that,  the  orders  for  relief  against  forfeiture 
haviDg  been  made  by  consent,  the  conrt  are  bound  by 
them  and  are  precluded  from  going  into  these  objec- 
tions. So  far  as  regards  the  objeclion  that  the  costs  of 
»erTiag  the  weekly  tenants  were  necessary,  I  do  not 
think  thia  contention  is  well  founded.  The  orders  no 
doubt  provide  that  the  costs  of  each  action  ahali  be  taxed 
aa  between  solicitor  and  client,  but  that  doea  not 
preclude  the  master  from  disallowiog,  under  ord.  65, 
r.  21  (20),  any  costs  which  appear  to  hi  on  to  have 
been  unnecessary  or  improper.  In  my  opinion  the 
ooste  of  serviDg  tbe  weekly  tenants  either  with  oopiei 
of  tbe  writ  or  with  notice  of  the  writ  were  unnecessary 
and  ought  to  be  disallowed.  It  is  said  that  these 
actions  are  in  common  form,  and  doubtlesa  it  ia 
common  practice  in  actions  of  ejectment  to  sue  the 
tenants  who  are  in  occupation  and  not  the  landlord. 
But  in  every  case  regard  must  be  had  to  the  eifating 
circumatances.  It  is  not  disputed  that  the  action  to 
reoover  these  houses  might  have  been  well  brought 
against  Herring  alone  with  oat  joining  anyone  else, 
and,  in  my  opinion,  the  object  which  tbe  plaintiff  had 
in  view  in  bringing  the  actions^ viz.,  to  Beoore  the 
execution  of  the  repairs  and  not  to  recover  possession 
of  the  houses— would  have  been  obtained  by  iasuing 
the  writ  against  Herring  alone,  and  not  against  the 
weekly  tenants,  I  thit^,  therefore,  th*t  the  master 
was  right  in  diiallowing  the  costs  of  serving  copies  of 
the  writs  on  the  weekly  tenants,  and  I  think  he  onqbt 
tohavtj  gone  farther  and,  h*ving  regard  to  the  object 
of  the  action,  he  ought  to  have  held  that  to  serve  the 
tenants  at  alt  was  nnnecesBary,  In  my  opinion  the 
objectious  taken  in  each  action  to  the  allowance  of 
iheie  items,  which  were  occasioned  by  the  weekly 
tenants  being  made  defendsnts,  must  prevail- 
There  remains  the  question  aa  to  the  alio  wan  oe  of 
the  costs  of  four  actions.  It  follows  logically  that,  ii 
the  weekly  tenants  were  unnecessary  parties.  Herring 
ought  to  have  he*?n  the  sole  defendant,  and  therefore 
only  one  action  was  necessary*  But  in  my  opinion 
the  form  of  the  oorsent  orders  is  a  bar  to  that 
ohjectioD,  Herring  saw  fit  to  coni^nt  to  an  order  to 
tax  the  costs  of  e^ch  action  as  between  solicitor  and 
client,  and  in  face  of  that  he  cannot  now  insist  that 
any  of  the  sctions  were  unnecessary.  I  regret  the 
result,  but  I  think  Herring  must  pay  these  costsi.  The 
appeal,  therefore,  must  be  allowed  to  the  extent 
which  I  have  mentioned,  but  as  to  the  rest  it  failst 

Mathsw,  L,J*j  concurred. 

Appeal  allowed  in  part 

BoUcitort  for  tbe  plaintiff,  Surr,  GrihUet  ^  OHwr. 

Sdlidtor  for  the  defendaatt  8^Um  F»  Taylor. 


Wi%  <tmxi  of  %mtvu. 


Parwell,  J, 


■:] 
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In  re  Ashfoeth, 

ASEFOBTH    V.    BtfiLEY.  (a.) 

Wtll  —  Ferpetaity  —  R'tul  esiaU  —  Legal  coniin^eni 
remaijiders^ 

A  devise  of  real  istfjte  was  made  to  truiteei  upon  trud 
for  tfBtatrixi^i  chihlren  for  life  with  l>eaejit  of  9urmifvr~ 
shipf  then  to  grmidchUdrfn  born  within  tmenti^-cn^  ytatt 
of  tt^tatriufA  death /or  lif&t  tnith  htatjit  of  gurmwyrship^ 
rt/tiaijider  to  latt  surviving  grandchild  in  iail^  rejrminder 
over. 

The  ^kiie  tail  was  held  had  for  remoteness,  Qitht>ugh^ 
if  qoodt  it  could  hare  been  dtttrmined  wiihin  iht  prt~ 
acrittd  period j  tirid  although  it  was  a  legal  cmiUngeni 
remainder  supported  by  a  particuiar  estuteM 

Doctrine  of  perpetaity  and  id  applicability  to  l^igiid 
contingent  remainders  diicussed* 

lu  re  Hargreaves,  ^8  IF,  Ii.  470,  43  Oh,  A  401 ; 
Evans  v.  Walker,  23  FT.  R.  7,  3  Ch.  D.  311 1  and 
G  Aria 'id  y.  Brown,  10  L,  T.  Rtp,  292,  upheld. 

In  re  Froit,  33  W.  II.  261,  4;i  Oh,  D.  246,  dUmsmd. 

Adjourned  summons* 

The  facts  were  as  follows : 

Martha  Sarah  Ash  forth  made  her  witl  on  the  2  tit 
of  February,  1 863,  and  thereby  devised  her  real  ettete 
to  truiteei  and  their  heirs  upon  trust  to  receive  lh« 
rent  and  profits  and  divide  the  aime  as  soon  %%  t2i«y 
conveniently  could  after  Lidy  Day  and  BCichaeLmta 
Day  in  each  year  into  three  equal  parts,  and  pay  tfes 
same  aa  therein  mentioned  to  her  three  children  and  th« 
survivora  or  survivor  of  them  during  their  lives  and  the 
life  of  the  aurvivcr,  and  she  then  proceeded  asltdLowit : 
"  And  from  and  immediately  af^r  the  deceive  of  tbe 
longest  liver  of  my  add  three  children ,  Jt/hn  Morris 
Ash  forth,  George  Morris  Ashfortb,  and  Martha 
Morria  Ashfortb,  I  direct  my  said  trustees  for  tbe  time 
being,  subject  nevertheless  to  the  payment  of  the  aaid 
annuity  to  Miss  £Ii£>i  Ruhinson,  if  she  should  betlieii 
lining,  to  pay  and  divide  the  said  rents  and  profiU  of 
the  said  farm  half-yearly,  as  soon  as  oonveoientl j  €Sil 
be  after  the  daya  hereinbefore  appointed^  nnto  ftud 
equally  amongst  all  auch  of  the  children  bom  in  mj 
lifetime,  or  within  twenty-one  years  aft^r  my  d#atb, 
of  the  said  John  Morrin  Ash  forth,  Georf^e  Motris 
Ash  forth,  and  Martha  Morris  Ashforth  who  iball  be 
living  on  the  Lady  Bay  or  Michael  mas  Day  preaedtD^ 
Buch  payment  and  division.  And  aft^r  the  death  of 
all  such  children  of  tbe  said  John  Morris  Ashfortb. 
George  Morris  Ashfortb^  and  Martha  Morris  A£hfartli 
except  one,  I  devise  my  aaid  farm  and  all  my  said  rettl 
estate  to  such  surviving  child  and  the  heirs  of  bii  or 
her  bo  J 7  in  tail  with  remainder  to  the  right  heir  of 
John  Morris,  Bon  of  my  grandfather,  TtiomM 
Morria.'* 

The  testitrix  died  on  the  7th  of  July,  1S64- 

Of  her  three  children,  George  died  in  ISTO^  haiia^ 
had  iasue  three  children  only,  the  present  plaintiffs  ; 
Martha  died  without  issue  in  1S77  ;  «nd  John  die<t 
without  issue  in  ]  897. 

The  qtiestion  for  decision  wai  whether  tht  Umita- 
Uon  in  tail  was  or  waa  not  too  remote* 

Upjohn  t  KiC\t  and  /.  CL  U^ood,  for  the  plaintMs, 
the  children  of  George  Ashfortb,  argned  that  lh« 
estate  tail  given  by  the  will  was  good  for  the  follow* 
ing  reasons:  (1)  The  three  plainti^s  could  oombtne  to 
release  the  rigtit  of  sorvivorship  and  thus  prerenl  (h# 

(a.)  Beportcd  by  0.  H<  Caedex  I^oad,  Mmi^, 
Barrister-  at-La  w. 
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estate  tail  from  being  obnoxious  to  the  rule  against 
perpetuities  as  being  too  remote :  Qooch  ▼.  Oooch^  3 
De  G.  M.  ft  G.  383.  (2)  A  legal  contingent  remainder 
supported  by  a  particular  estate  is  not  affected  by 
the  rule  against  perpetuity,  not  being  a  limitation  to 
uobom  persons  lor  me  with  remainders  to  the  issue 
of  such  unborn  persons. 

Jenkini,  K.C.,  and  G.  Hender$on,  for  the  heir-at- 
law,  argued  that  the  limitation  in  tail  was  void  for 
remoteness. 

Oarr  appeared  for  the  trustees. 

Fabwell,  J.,  in  a  considered  judgment,  stated  the 
facts  as  aboye,  and  continued:  F^perty  may  be 
giyen  to  an  unborn  person  for  life  or  to  seyeral 
unborn  persons  suocessiyely  for  life,  witli  remainders 
oyer»proyidedthat  such  remainders  be  indefeasibly 
▼ested  in  persons  ascertained  or  necessarily  ascertain- 
able withiii  the  limits  prescribed  by  the  rule  against 
perpetuities :  In  re  Hairgrtava,  38  W.  B.  470, 43  Oh.  D. 
401;  Evans  y.  Walker,  26  W.  E.  7,  3  Ch.  D.  211. 
Mr.  Wood  did  not  dispute  this,  but  argued  that, 
inasmuch  as  one  of  the  tmree  plaintiff  i  mutt  necessarily 
be  the  suryiyor,  they  could  combine  ti  release  or 
destroy  the  right  of  suryiy  orship  and  take  the  property 
at  once.  But  this  assumes  the  existence  of  a  present 
estate  after  the  life  estates,  which  will  remaia  when 
the  obnoxious  continffency  is  destroyed,  and  there  is 
none  such.  The  only  estates  of  inheritance  are 
contingent  interests  in  remainder.  The  court  has 
first  to  construe  the  will,  and  is  driyeu  to  conclude 
that  these  interests  are  yoid  for  perpetuity.  There  is, 
therefore,  no  estate  of  inheritance  in  existence  ayail- 
able  for  dealings  by  way  of  couyeyance  or  oUierwise, 
and  nothing  is  left  but  the  three  life  estates.  The 
fallacy  lies  in  the  lack  of  appropriate  definition.  No 
release  or  deitruotion  of  the  continitent  interest 
would  be  of  any  ayail.  What  is  requireid  is  a  dealing 
by  way  of  conyeyance  of  all  the  three  contingent 
interests,  and  this  is  impossible,  because  they  haye  been 
declared  yoid,  and  three  yoid  contingent  remainders 
will  not  make  one  good  ye»ted  remainder.  Mr.  Wood 
relied  on  a  passage  in  Lewis  on  Perpetuities  (p. 
164):  '<A  perpetuity  is  a  future  limitation,  whether 
exeontoiT  or  by  way  of  remainder,  which  is  not  to 
yest  until  after  the  expiration  of,  or  will  not  necessarily 
yest  within,  the  period  fixed  and  prescribed  by  law 
for  the  creation  of  future  estates  and  interests,  and 
which  is  not  dotructible  by  the  persons  for  the  time 
being  entitled  to  the  property  subject  to  the  future 
limitation,  except  with  the  concurrence  of  the 
indiyidual  interested  under  that  limitation."  It  is  to 
my  mind  plain  that  the  learned  author  in  speaking  of 
destructibility  is  referring  to  remainders  after  an 
estate  tail ;  but  in  any  case  the  passage  does  not  help 
Mr.  Wood,  because  the  yalidity  of  the  estate  which  he 
wishes  to  create  must  depend  on  the  conyeyanoe  of 
the  ultimate  remainders.  The  persons  entitled  sub- 
ject to  that  limitation  are  entitled  for  life  only.  Mr. 
Wood  also  pressed  on  me  a  dictum  of  Lord  Oran- 
worth's  in  Qooch  y.  Gooeh^  3  Da  G.  M.  ft  G.,  p. 
383.  I  think  that  if  the  whole  of  that  passage 
is  read  it  is  plain  tbat  the  Lord  Chancellor  was  reaUy 
thinking  of  a  joint  tenancy,  and  not  of  a  gift  to  three 
with  a  contmgent  limitation  to  the  suryiyor  of 
them.  Bat,  howeyer  that  may  be,  it  is  only  a  didum  ; 
and  the  reasons  giyen  are  not  easy  to  reconcile  with 
the  judgments  of  the  Oourt  of  Appeal  in  Inre  Hargreaves 
and  Lcndon  and  Souih- Western  Railway  Co.  y.  Oomm, 
30  W.  B.  620,  20  Ch.  D.  662.  The  case  before  me  is 
really  undistinguishable  from  Qarland  y.  Brown,  10 
Lu  T.  Bep.  292,  before  Wood,  Y.C.,  where  there  was 
a  gift  to  the  suryiyins  children  of  the  testator's 
ooEfiying  child  for  life  in  equal  shares  as  tenants  in 


common  with  remainder  to  the  suryiyor  of  those 
children  in  fee,  and  the  remainder  in  fee  was  held 
yoid  for  remoteness. 

Then  it  is  said  that  this  is  a  legal  contingent 
remainder  supported  by  a  particular  estate  yesteid  in 
trustees  duriog  the  liyes  of  the  grandchildren  and  of 
the  suryiyor  ox  them,  and  this  was  not  disputed.  But 
the  plaintiffs  arffue  further  that  such  a  remainder  is  not 
affected  by  any  doctrine  of  remoteness,  except  ti^e  rule 
tbat  life  estates  cannot  be  limited  to  unborn  persons 
for  life  with  remainders  to  the  issue  of  such  unborn 
persons.  I  might  haye  contented  myself  with  foUow- 
mg  £ay,  J.'s,  decision  in/n  re  Frost,  38  W.  B.  264, 43 
Ch.  D.  246;  but  it  is  said  that  this  was  only  the 
second  or  alttmatiye  reason  for  his  judgment, 
and  I  haye  accordingly  considered  the  point 
for  myself.  It  is  yery  difficult  to  say  when 
the  conception  of  perpetuity  in  its  modem 
meaning  first  appeared  in  our  courts.  There  is  no 
doubt  that  the  common  law  regi^ded  all  attempts  to 
restrict  the  free  alienation  of  property  with  extreme 
disfayour,  as  is  stated  in  Mr.  Butler*s  note  to  Ooke  on 
Littleton  (342,  &,  i.).  Although  the  suspense  or 
abeyance  of  the  inheritance  (as  distinguished  from 
the  freehold)  was  allowed  by  the  common  law,  it 
was  discountenanced  and  discouraged  as  much  as 
possible,  and  modem  law  has'add^  her  discourage- 
ment of  eyery  contriyance  which  tends  to  render 
properly  inalienable  beyond  the  limits  settled  for  its 
suspense,  because  it  is  clear  that  no  restraint  on 
alienation  would  be  more  effectual  than  a  suspense  of 
the  inheritance.  He  adds:  "The  same  principles 
haye  in  some  degree  giyen  rise  to  the  well-known 
rule  of  law  tbat  a  preceding  estate  of  freehold  is 
indispensably  necessary  for  the  support  of  a  contin- 
gent  remainder,  and  Uiey  influence  in  some  degree 
the  doctrines  respectiog  the  destraction  of  contingent 
remainders.'*  There  was  also  the  rule  that  an  estate 
by  purchase  cannot  be  limited  to  the  unborn  child  of 
an  nnbom  child :  Whitby  y.  Mitchell,  38  W.  B.  337,  44 
Oh.  D.  86.  With  all  respect  to  Kay,  J.,  I  do  not  think 
that  much  reliance  can  be  placed  on  the  existence  of  an 
independent  rule  of  law  forbidding  a  possibility  on  a 
poasibility :  see  Gray  on  Perpetuities,  p.  86,  and 
Williams  on  Beal  Property  (6th  ed.),  p.  245.  The 
phrase  seems  due  to  Lord  Coke's  unfortunate  predilec- 
tion for  scholastic  logic,  and  may  ]^ssibly  be  a 
pedantic  and  inaccurate  reaion  for  ayoiding  remote- 
ness :  see  Blam/ord  y.  Blam/ord,  3  Bulst,  98,  cited 
in  Gray  at  p.  86.  '*  Ooke  moyes  another  matter  in 
this  case  on  Popham*s  opioion,  Ooke  I.,  Bector  de 
Chedington,  that  a  possibility  on  a  possibility  is  not 
good,  for  here  in  our  case  is  a  possibility  on  a  possi- 
bUity ;  yet  it  seems  that  it  is  good,  for,  if  Popham's 
opinion  should  be  law,  it  would  shake  the  common 
assurances  of  the  land.  .  .  .  But  I  agree  that  in 
diyers  cases  there  shall  not  be  a  possibility  upon  a 
possibility,  and  he  puts  the  di?ersities  in  Lampefs 
case  (10  Coke,  50,  b).  It  seems  probable  that  con- 
tingent remainders  could  not  anciently  haye  been 
created  (see  Williams  on  Seisin,  p.  190),  and  that 
down  to  the  time  of  the  Commonwealth  the  usual 
mode  of  settlement  on  marriage  was  by  giving  yested 
estates  tail  to  living  persons,  and  not  estates  tail  to 
unborn  children  {ibid,  189).  Although,  therefore, 
there  was  a  general  priociple  that  alienation  should  not 
be  restricted  by  t^e  creation  of  estates  beyond  a  parti- 
cular estate  for  life  with  a  remainder  in  fee,  or  in  tail, 
I  can  find  no  trace  of  any  statement  of  the  present 
rule  in  terms  in  any  of  the  old  books.  But  the  general 
principle  was  wdl  established,  and  as  the  ingenuity  of 
real  property  lawyers  inyented  new  devices  for 
rendering  land  incJienable  for  as  long  a  time  as 
possible,  it  became  necessary  to  mould  the  expression 
of  the  old  law  so  asto  meet  new  emergencies.    Thus 
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in  CadeU  ▼.  Palmer,  1  CI.  &  F.  372,  the  House  of 
Lords  settled  the  qufstion  oi  the  extent  to  which 
exeoutory  limitatioDs  and  shifting  usee,  which  had 
become  possible  under  the  Statute  of  Uses,  could  be 
lawfully  carried,  and  they  did  this,  not  by  creating 
any  new  law,  for  that  would  have  been  legislation* 
not  decision,  but  by  applying  the  Units  of  the  old  law 
to  the  new  circumstances.    The  judges  who  advised 
the   House   supported   their   opinion   by  numerous 
authorities,  and  I  would  refer  in  particular  to  the 
quotation  from  Lord  Kenyon's  judgment  in  Long  ▼. 
JH^uHctdl,  7  Term  Bep.  102:  *'The  rules  respeotiog 
executory  devisee  have  conformed  to  the  rules  laid 
down  in    the    coustruction    of    legal    limitati'^ns, 
and   the   courts  have   said  that   the   estates   shall 
not    be    inalienable    by    exeoutory    devises   for   a 
longer  time  than  is  idlowed  by  the  limitations  of 
a   common   law   conveyance."     Here,  then,  is   an 
authoritative  statement,  in  terms  of  precision,  of  the 
rule  of  law  which  had  existed  for  centuries,  but  had 
not  been  theretofore  defined,  and  had  been  applied 
from  time  to  time  as  occasion  arose  by  judges,  who 
without  formulating  the  precise  limits  of  the  rule  held, 
as  Lord  Nuttingham  said  in  the  Dukeof  NorfoUcs  case, 
3  Oh.  Oas.,  p.  31 :     « If  it  tends  to  a  perpetuity, 
there  needs  no  more  to  be  said,  for  the  law  has  so 
long   laboured   against   perpetuities   that  it   is  an 
undeniable  reason  against  any  settlement  if  it  can  be 
proved  to  tend  to  a  perpetuity.*'    The  rule,  however, 
was  only  to  be  applied  to  casej  where  it  was  really 
necessary  in  order  to  defeat  remotenesv,  and  accord- 
ingly Lord  St  Leonards,  in  Cole  v.  Sewtlh  4  Dm.  & 
War.   1,  points  out  that  it  has  no  application  to 
remainders  limited   to   arise   after   an   estate   tail, 
because  they  are  destructible  by  barrioic  such  estate 
tiil,  and  are  no  more  open  to  objection  than  the 
estate  tail  itself;   aud  tbis  is  the  meaning  of  the 
reference  to  destruotibility  in  the  passage  that  I  read 
above  from  Lewis  on  Perpetuities,  p.  164.    But  this 
reason  has  no  application  to  contingent  remainders 
not  so   limited  and  deatructible ;    nor  do  I   think 
that   Lord   St.    Leonards   so   intended:    see   Sug. 
Prop.,     H^Ufle     of     Lords,     116-121,    and     Lord 
Brougham's    speech    in     the    same    case    in    the 
House  of  Lord**,   2  H.  L.    Cas.,  at   p.   234,   where 
he  puts  this  ground  plainly  as  the  reason  for  his 
obsOTvations.    It  would  be  very  strange  indeed  that 
Lord  St.  Leonards  should  have  referred  to  the  *' sacred 
rule''    enunciated   in  Pure/oy    v.    Bogera,    2  Wms. 
Saund.  768,  781,  n.  9,  that  no  limitation  shall  be 
construed  as  an  executory  or  shifting  use  which  can 
by  possibility  take  effect  by  way  of  remainder— a  rule 
which  probably  owes  its  origin  to  the  chance   of 
destruction  by  the  failure  of  the  particular  estate 
inddeat  to  that  one  and  not  to  the  other— ind  should 
at  the  same  time  have  affinned  that  the  rule  against 
perpetuities  had  no  application  to  such  contingent 
remainders,  although  they  might  exceed  the  Imits 
allowed  for  executory  limitations,  because  tiiey  could 
not  exceed  the  limits  of  perpetuity,  for  the  propoti- 
tton  is  self-contradictory.    Assume  that  the  doctrine 
of  the  destruotibility  of  contingent  remainders  by 
failure  of  the  particular  estate  ii  due  to  the  desire  of  the 
courts  to  avoid  remoteness  (as  Mr.  Butler  suggests), 
it  does  not  follow  that  such  remainders  should  be 
free  from  all  other  bonds.    Liability  to  destruction 
for  a  particular  cause  at  or  before  a  given  period  is 
not  incompatible  with,  or  any  ground  for  immunity 
from,  destruction  at  the  same  period  for  a  cause  common 
to  all  other  interests,  executory,  equitable,  or  other- 
wise, which  may  lead  to  remoteness.    It  is  plain, 
moreover,  that  the  courts  have  acted  upon  the  principle 
that  the  rule  against  perpetuities  is  to  be  appbed 
where  no  other  sufficient  protection  against  remote- 
■   attainable.     Thna,  iimsmuoh   as  equitable 


contingent  remainders  never  failed  for  want  of  a  par- 
ticular estate,  is  was  held  that  the  rule  must  apply  to 
them.  In  In  re  Finch,  Ahhi»e  v.  Bumey*  28  W.  B. 
903,  29  W.  B.  449,  17  Oh.  D.  211,  the  g^ft  was  to 
trustees  on  trust  for  A.  for  life,  and  after  his  death  on 
trust  to  convey  to  such  ion  of  his  as  should  first  attain 
twenty-five.  Sir  George  Jessel,  M.B,  at  p.  230, 
said :  <*  Where  the  legal  fee  is  out^anding  in  troateea, 
that  doctrine  of  contingent  remainders  which  until 
the  reoent  statute  prevented  contingent  remainders 
from  taking  effect  at  all  unless  they  vested  at  the 
moment  of  the  termination  of  the  prior  estate  of  free- 
hold, has  no  operation,  and  on  that  ground  I  think 
that  this  appeal  riiould  succeed."  In  In  re  HoUie 
ffoepiial  TnuUee  and  Hague,  47  W.  B.  691,  [1899]  2 
Oh.  640,  the  late  Byrne,  J.,  held  that  the  rule  againat 
purpetuity  applied  to  a  common  law  condition.  He 
says  at  p.  652 :  '*  The  courts  have  first  to  find  what 
is  the  common  law — that  is,  the  principle  embodied 
in  what  is  called  the  common  law— and  then  to  H^7 
it  to  new  and  ever-varying  states  of  fact  aiid 
circumstances.     •  .     New    statutes    and   the 

course  of  social  development  give  rise  to  new  aipeota 
and  conditions,  which  have  to  be  regarded  in  i4>plying 
the  old  principles.  The  policy  of  the  law  against  the 
creation  of  perpetuities  was  certainly  asserted  at  a 
very  early  date,  as  was  also  tne  policy  oi  dis- 
oountenancing  unrestricted  restraints  upon  aliena- 
tion." lu  ChudleigKa  case  (the  case  of  perpetoities), 
1  Bep.  120,  the  court  defeated  an  attempt  to  make 
the  Statute  of  Uses  serve  as  the  means  of  protecting 
contingent  remainders  from  destruction,  lest  lands 
should  remain  too  long  in  settlement.  In  Abhue  t. 
Barney  the  Oourt  of  Appeal  defeated  an  attempt  by 
vestbg  all  the  property  in  trustees.  The  present 
attempt  is  made  by  vesting  a  legal  estate  jn*r  outre 
vie  in  trustees  and  limiting  the  contingent  remaindets 
as  a  legal  use.  In  my  opinion,  the  court  is  equally 
bound  to  defeat  this ;  nor  can  I  find  any  rule  of  law, 
or  decision,  or  principle  to  the  contrary.  The  opinioa 
of  the  late  Mr.  OtislHs  (Be%l  Property,  2nd  ed., 
174-177)  is,  I  think,  sufficiently  displaced  by  Byrne* 
J.'s,  judgment  in  the  HoUie  HoepitcU  com,  and  that  of 
the  late  Mr.  J^sbua  Williams  by  Qtaj  on  Peipetoity, 
283-298 ;  and  the  conclusion  at  which  I  have  amved 
is  supported  by  (in  addition  to  the  text  wnten  cited 
in  that  case  acd  in  In  re  Fro»i)  an  argument  In  Hm 
first  edition  of  Jarman  on  Wills,  vol  2,  p.  727»  and 
repeated  iu  some  of  the  later  editions,  by  Mr.  Bes^eant 
S'ephen^'s  note  in  his  Oommentarie«,  vol  1,  p.  664 
(8th  ed.),  and  by  Mr.  Gray's  excdlent  treatise  on 
perpetuities.  The  rule  against  perpetuities  applies  to 
all  contingent  equitable  limitations  of  real  estate  and 
all  contingent  limitations  of  personally,  indadinsr 
leaseholds.  It  would  oertainly  be  undesirable  to  add 
another  to  the  anomalies  that  adorn  our  law,  as  I 
should  succeed  in  doing  if  I  held  that  the  role  did 
not  apply  to  legal  contingent  remainders.  I  thevefct« 
answer  the  first  question  by  saying  that  the  limitation 
in  question  is  void  for  remoteness,  and  the  teoosid 
question  in  the  negative. 

Solicitors,  Bird  <Ss  Eldridges;  O,  A.  Buxton  Carr. 


Ohan.  Div. ) 
Farwell,  J.  J 


Feb.  9,  la 


In  re  Gnrr  and  Basoit's  Ooivt&aot.       (o.) 

Vendor  and  purchaser—TiUe—WiU—Truiteei—Tnui 
funds  to  be  laid  out  in  purchase  of  freehold  landB-^ 
•'  Vary  and  tranepoee**—*'  5eciirt<ies "— JVb  trust  for 

(a.)  Beported  by  A.  B.  Tatlotte,  Bsq.,  Banister* 
at-Law. 
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eanvertian  or  rtconveraion --  Concwrrence  of  bene- 
fieiariea. 

A  testator  hy  hi$  will  had  authorized  his  trueteee  to  sell 
his  real  estate  and  to  lay  out  and  invest  sttch  moneys 
coming  to  their  hands  under  the  trusts  of  his  will  in  the 
purchase  or  upon  mortgage  of  freehold  or  leasehold 
properties  in  England  or  in  Government  stocks  or  funds 
or  certain  raUway  debenture  or  preference  stock,  or  in  any 
investments  in  which  they  could  Ugally  invest  trust  funds, 
with  full  power  to  vary  and  transpose  such  securities  for 
others  of  a  like  description  thereinbefore  authorized.  In 
pursuance  of  this  pouter  the  trustees  entered  into  a  con- 
tract to  sell  certain  freehold  ground-rents,  which  it 
appeared  from  the  abstract  of  title  they  had  previously 
purchased  under  their  power  in  the  will  to  purchase  free- 
hold land.  In  the  contract  for  sale  they  were  expressed 
to  be  selling  as  trustees,  and  there  was  a  condition  stating 
that  t?ie  beneficiaries  were  not  to  be  required  to  concur  in 
the  sale.  On  an  objection  by  the  purchasers  that  there 
was  no  trust  for  conversion  or  reconversion,  and  tJuit  the 
beneficiaries  must  concur, 

Held,  that  the  trustees  had  a  power  of  reconversion 
having  regard  to  the  words  in  the  will  "  vary  and  trans- 
pose such  securities'*;  that  the  word  ** securities **  was 
synonymous  with  "  investments  "  ;  and  that  the  trustees 
could  therefore  show  a  good  title  without  the  concurrence 
of  the  beneficiaries  in  the  conveyance,  or  receipt  of  the 
purchase-money. 

In  re  Bayner,  ttayner  v.  Bayner,  62  W.  B.  273, 
[1903]  1  Ch.  lie,  discussed. 

Adjourned  snmmont. 

Thii  was  an  origpinatmg  sninmons  taken  oat  for  the 
pnrpoae  of  detenmningtiie  qaestion  whether  Wiiliam 
Qent,  Henry  Barker,  and  William  S.  Oottreil, 
porportiDgtoaellastrastees  of  the  will  of  Williaai 
Qent^  and  in  porsaaoce  of  a  power  therein  contained, 
were  abU  to  show  a  valid  title  to  certain  real  estate, 
and  give  a  valid  receipt  for  the  purchase-money, 
without  all  the  beneficiaries  under  the  will,  being 
Bui  juris,  joining  in  the  conveyance  and  receipt 
thereof. 

The  facts  were  shortly  as  follows : 

By  his  will  dated  the  15th  of  February,  1893, 
William  Qent,  after  makmg  various  bequests,  devised 
and  bequeathed  all  his  realefttate  aLd  the  residue  of 
his  personal  estate  unto  his  trustees  therein  mentioned 
(the  above-named  vendors)  upon  trust  to  allow  his 
wife  during  her  life  or  widowhood  to  reside  in  his 
dwelling-house  rent  free,  and  also  pay  to  her  £150 
per  annum,  and  upon  farther  trust  to  pay  onto  eaoh 
of  his  sovj,  H.  S.  Qeat  and  the  said  William  Qent, 
£100  per  annum  during  their  lives  on  certain 
conditions.  And  the  testator  further  directed  his 
trustees  to  pay  to  eaoh  of  his  daughters,  A.  B.  Gent 
aud  J.  A.  Oent,  during  the  life  of  his  wife,  £250  per 
annum.  And  after  ^e  deoease  of  his  said  wife  he 
directed  his  said  trustees  to  stand  possessed  of  the 
sum  of  £6,000  for  each  of  his  said  daughters  who 
should  be  living  at  the  time  of  his  decease.  And  to 
stand  posiessed  of  the  remainder  of  his  real  and 
residuary  personal  estate  in  trust  for  his  said  sons 
and  daughters  in  equal  shares.  Aud  the  testator 
continued :  "I  authorize  and  empower  my  said 
trastees  or  trustee  to  sell  and  absolutely  dispose 
of  all  or  any  part  of  my  real  and  personal 
estate  of  a  saleable  cature  at  such  time  or  times 
aud  in  such  manner  and  form  as  they  or  he 
shall  think  benefioiaU  I  authorize  and  empower  my 
said  trustees  or  trustee  to  lay  out  and  mvest  the 
moneys  comiog  to  their  or  bis  bauds  under  the  trusts 
of  this  my  will  in  the  purchase  or  upon  mortgage  of 
freehold  or  leaiehold  properties  ia  Bugland,  or  in  or 
upon  the  Qovemment  stocks  or  funds  or  in  or 
iq^n  the  debenture  or   preferential  stock   of  the 


Great  Western  Bail  way  Co.,  the  Midland  Bail  way 
Oo.,  or  the  London  and  North-Western  Biilway  Co., 
or  in  or  upon  any  other  investmeut  in  or  upon  which 
trustees  are  for  the  time  being  authorized  or 
empowered  by  law  to  invest  tnut  funds,  with 
full  power  to  vary  and  transpose  such  seooriries 
for  ota«r  seourities  of  auy  of  the  descriptions  herein- 
before authorized."  Aud  he  appointed  the  above- 
named  vendors  trustees  and  executors  of  his  will. 

The  testAtjr  died  on  the  10th  of  June,  1895,  and 
his  will  with  a  codicil  thereto  wm  proved  on  the  16  th 
of  August,  by  all  the  executors.  The  widow  died  on  the 
28th  of  May,  1904,  aud  the  trustees  of  the  will,  for  the 
purpose  of  distributing  the  estate  among  the  children 
of  the  testator  in  acoordanoe  with  the  terms  of  the 
will,  gave  instructions  to  their  solicitors  to  sell  l^ 
public  auotion  under  the  printed  particulars  and 
conditions  of  sale  certain  freehold  ground-rents 
in  ten  lots  arising  out  of  hereditaments  at  Haoknev 
and  elsewhere,  the  property  of  the  testator.  Several 
of  the  lots  having  failed  to  realize  the  reser?e  price, 
were  withdrawn. 

By  a  contract  dated  the  27th  of  October,  1904,  but 
signed  on  the  15th  of  November,  1904,  tiie  vendors 
agreed  to  sell  to  Harriett  Eason,  widow,  and  B.  H.  P. 
^uK>n,  tiie  purchasers,  certain  property  comprising 
lot  2  in  the  printed  particulars,  consisting  of  eight 
freehold  ground  rents,  amounthig  to  £57  6a.  per 
annum,  secured  on  eight  dwelling-houses  in  Hackney 
aforesaid.  The  purchasers  thereupon  paid  a  deposit 
of  £152  10s.  An  abstract  of  title  was  deli?erea  by 
the  vendors,  purporting  to  be  an  *'  abstract  of  title  of 
the  trustees  of  the  wSl  of  the  late  William  Gent, 
Esq.**  It  commenced  with  an  indenture  of  convey- 
ance, dated  the  28th  of  Julv,  1884,  being  a  convey- 
ance in  fee  simple  to  one  John  Glutton,  subject  to 
some  leases,  followed  by  auothar  conveyance,  dated 
the  28th  of  September,  1896.  and  made  between  the 
trustees  of  the  will  of  John  Glutton,  and  the  vendors, 
by  which,  after  reciting  the  conveyance  above- 
mentioned  to  John  Glutton,  his  will,  death,  and 
probate  of  his  will,  and  alao  the  will  of  William  Gent, 
his  death,  and  proof  of  his  will,  it  was  witnessed  that 
in  coosideration  of  the  sum  of  £1,890  then  paid  by 
the  vendors  '*out  of  moneys  coming  to  their  hands 
under  the  trusts  of  the  said  will  of  the  said  William 
Gent,  deceased,"  to  the  trustees  of  John  Glutton,  the 
latter  thereby  granted  to  the  present  vetdors  the 
hereditaments  tnerein  df  scribed,  which  included  the 
said  ground-rents,  to  hold  the  same,  *'unto  and  to 
the  use  of  the  said  vendors,  their  heirs  and  assigns, 
subject  to  and  with  the  benefit  of  the  several  leases 
of  the  same  premises  specified  or  referred  to  in  the 
said  schedule  thereunder  written,  nevertheless  upon 
the  trusts  and  subject  to  the  powers  and  provisions 
upon  and  subject  to  which  the  same  premises  ought 
to  be  held  by  virtue  of  the  said  will  of  the  said  Willuun 
Gent,  deceased.** 

In  the  contract  the  vendors  were  expressed  to  be 
selling  as  trustves  of  the  wiU  of  the  late  William 
Gent,  in  consequence  of  the  death  of  the  testator*s 
widow,  and  for  the  purpose  of  distributing  his  estate, 
and  the  beneficiaries  under  the  said  will  were  not  to 
be  required  to  concur  in  the  sale  or  to  join  in  the 
conveyance. 

The  testator  left  four  children,  all  of  whom  were 
living. 

Tne  purchasers  in  their  requisitions  on  title  denied 
that  the  property,  the  subject  of  the  contract,  was 
the  real  estate  of  the  testator,  but  was  purchased  by 
the  vendors  in  1896  and  paid  for  out  of  moneys 
coming  to  their  hands  under  the  trusts  of  the  will  of 
William  Gbnt,  and  this  was  apparently  done  under  a 
power  in  William  Gent*s  will  empowering  the  trustees 
to  invest  such  moneys  in  the  purchase  of  real  estate. 
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but  that  no  power  of  oonTefaiou  or  reooiiTemoii  wai 
ihown  bj  the  will;  The  parch aeera  therefore  declmed 
to  accept  the  title  of  the  vendors  uoless  it  oould  be 
shown  thst  all  the  parties  interested  under  the  said 
will  in  the  residuary  real  and  peraonal  estate  and  the 
proceed  i  thereof  were  iui  Jurti  and  would  concur  in 
the  sfile  and  the  receipt  of  tbe  purchase-mofief . 

To  this  the  Tendors  oq  the  5th  of  Decemhert  1904, 
replied  as  follows :  '^  Without  admittiiig  the  purchaseTs' 
as  sumption  that  the  expteea  power  of  sale  contained 
in  William  Qent^s  will  does  not  extend  to  coTer 
iDyestmeDts  made  by  his  trustees,  we  fail  to  see  how 
the  trustees  cao  *  Tar  j  and  transpose  suoh  securiiieA  * 
except  by  gale,** 

The  purchasers  replied  the  title  was  too  doubtful 
and  called  for  a  return  of  the  deposit* 

The  Tenders  alleged  that  they  had  an  implied 
pow«r  to  seU  or  an  actual  power  to  sell  under  the 
power  to  Tary^  and  that  they  could  not  carry  out 
"the  truifs  of  the  will  witbont  realizing  the  whole 
of  the  estate." 

Subsequently  the  purohasers  took  out  this  snmmoiiB 
to  have  the  question  settled  by  the  court. 

H,  Fdhwif  ioT  the  applicants.— The  property  con- 
tracted to  be  sold  was  purchased  by  the  trustwes,  it  is 
not  the  testator's  real  estate,  and  the  qaestion  is 
whether  there  is  an  exprt?ss  power  given  oy  the  will 
to  reconvert  the  property  so  purchased.  There  h  not 
sufficient  in  this  will  to  justify  the  court  in  extending 
the  meaning  of  the  word  **  securidea/'  Real  estate  is 
in  no  sense  a  "security.**  If  there  is  a  power  to 
reocnvert,  then  there  is  a  power  to  alter  the  interests 
tinder  the  will.  To  treat  this  as  a  security  would  be 
straining  the  will,  [Faewell,  J»j  referred  to 
In  re  Bu^ntr^  3ji,ntT  v,  iJay?i*r,  52  W*  E.  273, 
[1903]  1  Ci.  176.]  Here  the  trustees  have  a 
power  to  lay  out  the  trust  moneys  in  the  pur- 
chase of  land,  and  to  invest  in  a  string  of  securities, 
and  In  re  Uayntt  is  very  different  from  the  present 
case*  [Fahwell,  J. —It  comes  to  this,  does  it  mean 
*'  investments'*  in  the  popular  sense  or  the  itrict  sense; 

^or  must  I  read  "securities"  iu  the  popular  sense  as 

I  •*  investments*"]  It  would  be  carrying  In  rt  Rayntr 
YBTj  much  further  than  before  to  say  that  the  power  to 
vary  and  transpose  "  Hecurities  *'  can  only  apply  to  an 
investment  in  land,  becauie  the  power  to  invest  in 
land  IS  mixed  »p  with  investments.  The  devise  is 
"my  real  estate/*  therefore  by  section  24  of  the 
Wills  Act,  1837,  it  means  that  particular  real  estate 
at  the  time  of  the  testator's  death.  There  is  either  a 
power  of  conversion  under  the  power  **  to  vary  and 
transpose  "  or  by  implication  arising  from  the  oon- 

Jtext,  but  there  is  nothing  in  the  will  to  imply  that 

r  power. 

He  citod  Taii  v.  Lathhury,  14  W.  E.  216,  L.  E.  1 
Eq.  174. 

Upjohn,  KM,,  and  S,  B,  Brum,  for  the  respondents. 

Fabw^ll,  J* — I  am  unable  to  bring  my e elf  to  feel 
any  doubt  about  this  case.  The  testator  by  bis  will 
has  authorised  his  trustees  to  lay  out  and  invest  the 
moneys  coming  to  their  hands  under  the  trusts  of  his 
will  in  the  purohaie  or  upon  mortgage  of  freehold  or 
leaHehold  properties  in  England,  or  in  or  upon  the 
Government  etocks  or  funds,  or  in  or  upon  debentures 
or  prefeiential  stock  of  the  Great  Western  Railway 
Co,,  the  Midland  Bail  way  Co.,  or  the  London  and 
Nor  I  h- We  stern  Bail  way  Co.,  or  in  or  upon  any  other 
investment*  in  or  upon  which  trustees  are  for  the 
time  being  nuthorii^ed  or  empowered  by  law  to  invest 
trust  funds,  with  fuU  power  to  vary  and  transpose 
such  securities  for  otber  securities  of  any  of  the 
descriptions  hereintofore  authorised*  Now,  the  Court 
of  Appeal  in  hi  rt  Mamer,  52  W,  E*  273,  [1903]  1 
Ch«  176|  had  to  consider  the  m^uung  of  the  word 


*'  eecuritlfs,'*  and  Bomer,  L  J.,  says:  *'  The  word  is  a 
flexible  one,  and  I  r^coguixs  that  it  is  largely  used 
io  a  wider  or  different  sense,  and  in  particular  ii 
widely  used  as  a  synonym  for  invettment.*^  It  ia 
quite  plain  to  my  mind  that  in  the  profient  case  th# 
word  ^*  eecuiilies  **  is  need  as  a  synonym  for  **  invest- 
ment." When  he  uses  the  term  **  preferential  Great 
Western  stock/'  that  is  so 3i dent  to  show  that  th« 
word  **  security  **  is  used  in  a  wider  sense  than  in  vest- 
ment»  as  preference  stock  is  not  an  'investment"  in 
the  strict  meaning  of  the  word.  There  is  also  tbli 
curious  variation  of  the  phrase  '*  or  in  or  upon  fknj 
other  investments  in  or  upon  which  truitees  ara  for 
the  time  being  authorized  or  empowered  by  law  to 
invest."  It  is  clear  he  uses  the  word  **  soonritieB  **  as 
synonymous  with  **iuveatment?*"  Here  I  have  a 
trust  to  invent  the  money  in  the  purchase  or  mortg^ag^ 
of  land  with  a  power  to  vary  and  transpose  andi 
securitiee  for  other  securities  of  a  like  nature,  I 
cannot  see  any  ground  for  doubting  that  this  doei 
come  within  the  words  of  the  wiH«  I  am  not 
impressed  with  counsel  for  the  applicants*  horror  as  m 
conveyancer  at  not  having  the  usual  trust  for  reoon- 
version*  At  the  same  ti  me  it  would  not  be  uureasoni  ble 
to  Buppoee  that  a  testator  would  authorisse  his  own 
trustees  to  convert  his  own  real  estate  as  they  thought 
fit  at  their  own  discretion  if  he  did  not  give  them  a 
like  power  to  turn  back  into  personalty  that  which 
was  made  realty  by  ibeir  own  act,  I  confess  there  ii 
no  difficulty  about  tha  title  which  the  counsel  for  tliia 
applicants  need  fear,  or  which  I  need  shrink  ixom. 
giving  efiTect  to. 

Solicitors,   GamhUi  BurdeUt  ^  Gamknt  ^  OoUitU 
d:  Bon,  Birmiogbam ;  Luttey  it  Hart. 


Jar.  SU 


Chan,  Div,  [ 
Buckley,  J,  ] 

In  re  Wekbokk  &  SoKs  (LmrrED].  (a.) 

Company  —  Vohmtari/  winding  vp  —  Pending  aeiitm 
against  company — Adoption  of  defence  by  liquidator — 
Plaintiff^ $  cveU  of  action— Co$ii  out  of  figmt^  of  wm- 
pany. 

If  tht  liquidator  of  a  company  in  liquidaiiont  mhHkef 
vohmtanj  or  compulsory t  thci^  either  to  proBecute  er 
defend  proce€ding9  in  a  pending  action  to  which  ths  com- 
pany M  a  pitrty  on  hehcUf  of  the  estate,  the  C4>mpauy  muM 
he  treated  as  an  ordinary  litigant^  and  if  cotts  are  giptn 
agaimt  it  the  liquidator  must  pay  thoie  eosii  in  fvditoihe 
plainUffout  of  the  as&^te  of  ike  company^ 

The  liquidator  of  a  company  in  voluniarif  UquidiMUoHt 
which  wa9  defendant  in  an  action  finding  at  th€  d&te  of 
liquidation,  upon  the  demand  of  the  plaintiff  oi  to  ki$ 
inUntions,  ad^^ted  the  defence,  and  refused  to  admit  tiW 
plaintiff ^s  claim.  The  company  had  Judgment  giv^fn 
agfiimt  ii  with  costi, 

fftld^  that  the  plaintiff  waa  rnitiUtd  to  have  thewe  co«lt 
paid  out  of  the  aat^ti  of  the  company,  and  mis  not  obligtd 
to  add  them  to  his  claim  for  proof  in  the  winding  up. 

Summons. 

This  was  a  summons  on  the  winding  up  of  t&e 
above  company  asking  that  the  costs  of  an  actioii 
againet  the  company  continued  after  the  oommecios- 
ment  of  the  winding  up  might  be  pud  ooi  oi  ^bm 
assets  of  the  company, 

la  February,  1904,  the  applicant,  Louis  Chaxlkr, 
brought  an  action  against  the  company  for  daauma 
for  breftok  of  contract,  extending  over  a  ooneideralilB 

(fl,)  Beportedby  NxvillkTkbbctt,  Esq,,  Barnitar- 
at-Law. 
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time,  for  non-deUvery  of  coal  oontrAoted  to  ba 
■applied  by  the  oompaiiy  and  deliyered  at  Porfc  St. 
Naiaire,  in  Franoe. 

The  action  proceeded  in  the  Oommeroial  C^nrt. 

The  company  appeared  and  deUvered  their  defence, 
and  the  case  was  rea<)y  for  trial  on  the  17th  of  May, 
1904.  The  parties,  howeyer,  not  being  ready,  trial 
waa  postponed. 

Oa  the  16th  of  Jane,  1904,  upon  an  appliottton  to 
the  oonrt,  a  day  in  July  waa  fixed  for  the  trial. 

In  the  meantime,  on  the  17th  of  Jaoe,  1904,  the 
company  passed  a  resolution  to  wind  np  volnntarily, 
and  the  respondent  to  the  summons  was  appelated 
liquidator. 

On  the  22od  of  June  the  solicitors  of  the  applicant 
wrote  to  the  solicitor  of  the  liquidator  as  follows : 
"  In  view  of  the  resolution  for  Toluntarj  winding  up 
of  the  aboTC  company,  we  shall  be  glad  if  you  will 
write  us  definitely  stating  whether  your  client,  the 
liquidator,  is  prepared  to  admit  the  dtim  of  our 
dieot,  IL  Oharuer,  in  respect  of  the  breach  of  con- 
tract for  which  the  action  is  now  proceeding,  at  the 
amount  daimed,  or  at  any  smaller  amount,  or 
whether  your  dient  proposes,  as  we  understood  at  our 
interriew  withyou  that  he  does,  to  dispute  the  daim 
altogether.  We  should,  however,  lilto  to  have  it 
definitely  put  in  writing  whatever  coarse  is  proposed 
to  be  adopted." 

A  similar  letter  was  also  sent  to  the  liquidator. 
The  soHdtor  to  the  liquidator  on  the  following  day 
replied  as  follows:  '*In  reply  to  your  letter  of 
yesterday's  date,  as  I  informed  you  at  the  interview, 
the  liquidator  CMinot  admit  the  daicn  of  your  client 
in  the  action." 

The  action  consequently  went  to  trial,  and  was 
beard  in  July,  1904,  and  in  August  jadgment  was 
giv«n  for  the  plaintiff  for  £750  and  for  a  certain 
proportion  of  costs. 

^e  plaintifiTs  costs  of  action  were  tszed,  and  after 
certain  agreed  costs  of  the  defendant  had  been 
deducted,  amounted  to  £543  lis. 

The  company  not  being  solveat,  the  applicant  took 
out  the  present  summons  against  the  liqmdator  ask- 
ing for  an  order  that  the  liquidator  should  pay  the 
£543  lis.  out  of  the  assets  of  the  company  to  the 
applicant. 

E.  Todd,  for  the  applicant.— The  liquidator  was 
entitled  to  proceed  with  the  defence  of  the  action 
under  the  Oompanies  Act,  1862,  s.  133,  sub-section  7, 
without  the  sanction  of  the  court.  He  did  so,  and 
adopted  tiie  defence  on  behalf  of  the  creditors  of  the 
ompany.  He  must  be  treated  in  the  same  way  as  a 
liqoidator  in  a  compulsory  winding  up  who  obtains 
the  leave  of  the  court  to  defend,  and  must  consequently 
p«y  the  costs  of  the  action  out  of  the  as«ets  of  the 
oompaoy :  Bailey  and  LeethamU  case,  17  W.  B.  1079, 
L.  B.  8  Eq.  94 ;  In  re  London  Drapery  Stores,  47  W.  B. 
118,  [1898]  2  Cb.  684  ;  BoynUm  v.  Boynton,  27  W.  B. 
825.  L  B.  4  A.  0.  733. 

Hon.  J.  Mansfield,  for  the  liquidator.— The  priictioe 
of  the  court  is  tiiat  in  cases  »uoh  as  this  the  costs 
given  against  the  company  shall  be  added  to  the  debt 
and  proved  for  in  the  liquidation  :  In  re  Poole  Fire- 
hrick  and  Blue  Clay  Co,,  22  W.  B.  247.  L.  B.  17  Bq. 
268  ;  Jn  re  Thurso  New  Gas  Co.,  38  W.  B.  156,  42  Oh. 
D.  486;  In  re  Snyder  Dynamite  Prcf'ectile  Co.,  (1893) 
W.  N.  37,  41  W.  B.  Dig.  36.  In  all  the  cases  dted 
on  the  other  side,  except  In  re  London  Drapery  SUres, 
the  action  the  costs  of  which  were  paid  out  of  the 
assets  was  brought  after  the  winding  up.  The  daim 
of  the  applicant  depends  upon  the  trial  not  having 
taken  place  before  the  winding  up.  This  was  a  mere 
acddent,  and  ought  not  to  give  the  plaintiff  rights  he 
would  not  otherwiae  btve  luid* 


BuoELET,  J.— The  oases  dted  to  me  are  not 
perhaps  eadly  reconcilable,  but  the  prindple  which 
seems  to  underlie  all  of  tbem  is  that  when  there  is  a 
winding  up  of  a  compar.y — whether  the  liquidation  be 
compulsory  or  voluntary— all  claims  of  creditors 
ought  primd  facie  to  be  dealt  with  in  the  winding  up 
in  accordance  with  the  rules  applicable  to  the  dis- 
tribution of  the  assets,  and  that  the  costs  ought  also 
to  be  dealt  with  there;  but  that  if  an  action  is 
pending  to  which  the  company  is  a  party  then,  if  the 
company  which  is  in  liquidation  by  its  liquidator 
determines  to  prosecute  or  defend  the  proceedings  for 
the  estate,  the  estate  must  be  treated  as  the  party 
litigant,  and  must  in  case  of  failure  bear  the  costs.  In 
other  words,  the  other  creditors,  for  whose  benefit  the 
action  is  defended,  must  pay  the  costs.  The  qaestion 
here  is :  Did  this  liqaidator  adopt  the  proceecungs  on 
behalf  of  the  estate  and  fail?  If  he  did,  the  estate 
must  pay  the  costs.  The  present  case  falls  to  be 
dedded— as  many  cases  do— on  its  own  particular 
drcumstances.  The  effect  of  the  correspondence 
between  the  parties  is  that  the  plaintiff  says : 
'*  I  have  an  action  against  your  company  for 
damages.  You  are  its  liquidator.  Do  you  propose 
to  admit  my  daim  for  an^,  and  what,  amount  P  " ; 
and  the  liquidator  replies,  *'I  do  not  admit 
your  daim  at  all."  The  Liquidator  adopted  the 
defence  in  the  action,  and  elected  that  it  should  go 
on.  Tbe  action  went  on,  and  the  plaintiff  succeeded 
in  obtaining  judgment  for  damages  and  costs.  The 
proper  course  for  the  liquidator  to  pursue  when  he  got 
the  platntiff*s  letter  was  to  apply,  as  he  could  have 
done,  to  have  the  action  stayed ;  and  very  likely  the 
judge  would  have  taken  the  view  that  the  action 
ought  to  proceed,  and  would  have  let  it  go  on  on  the 
terms  that  the  plaintiff,  if  he  succeeded,  should  add 
his  costs  to  the  amount  he  succeeded  iu  recovering 
judgment  for.  But  the  liquidator,  iostead  of  takioff 
this  course,  resisted  the  cla^m  altogether  and  adopted 
the  defence  on  behalf  of  the  estate,  and  it  seems  to  me 
that  the  other  creditors  will  have  to  bear  the  costs — 
in  the  sense  that  the  costs  mu%t  be  paid  out  of  the 
company's  assets.  As  to  Bailey  and  Leetham^s  case  and 
other  cases  which  have  been  dted  to  me,  there  is  no 
real  difficulty.  When  the  voluntary  liqaidator,  or 
the  liquidator  in  a  compulsory  windinpr  up,  comes  to 
the  court  for  leave  to  bring  or  to  defend  an  action  by 
or  against  the  company,  and  obtains  this  leave,  the 
judge  in  effect  pledges  the  assets  of  tha  company  for 
the  costs  of  the  action  which  he  authorizes  the 
liquidator  to  bring  or  to  adopt.  In  Bailey  and 
LedhanCs  case  leave  was  given  to  the  liquidator 
to  defend  an  action  brought  against  the  com- 
pany, and  when  the  company  lost  the  action 
James,  Y.O.,  as  he  then  was,  ordeal  the  costs  in  full 
to  be  paid  out  of  tbe  company's  assets.  The  prindple 
of  that  case  applies  here.  This  liquidator  was  not 
bound  to  go  to  the  court  for  leave,  although  he  might 
have  done. so,  but  he  elected  to  defend  tbe  actton  and 
adopted  the  defence,  and  the  costs  in  full  must  come 
out  of  the  assets.  I  was  properly  pressed  by  Mr. 
Man^dd  with  the  case  of  In  re  Thurso  New  Gas  Co., 
but  I  have  two  observations  to  make  on  that  case. 
One  is  that  the  passage  relied  on  at  p.  491  of  the 
report  (42  Oh.  D.)  deals  with  the  case  of  a  creditor 
suing  for  a  debt  and  shows  that  tbere  is  some 
difference  between  suing  for  a  debt  and  suing  for 
damages;  and  the  other  is  that  there  was  not 
in  that  case,  as  there  was  here,  a  request  for  the 
Iquidator  to  admit  the  claim. ^  Here  the  reply  of 
the  liquidator  is  such  an  adoption  of  the  defcmce  to 
the  action  as  to  bring  the  case  within  the  prindple  of 
BoynUm  v.  Boynton,  which  was  adopted  by  Wright, 
J.,  in  In  re  London  Drapery  Stores.  The  defence  has 
been  adopted  with  all  its  consequence?,  induding  the 
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liability  to  pay  oosts.  It  has  been  adopted  as  a  whole, 
and  the  liquidator  must  out  of  the  assets  pay  in  full 
the  coits  of  the  action  from  its  commencemeDt  and 
also  the  costs  of  this  application. 

Solicitors,    Chnrch,   Bmdell,   A     Co.;     Ooodacre, 
Harrison,  &  liarrtlL 


r.} 


Nov.  23,  24. 


Chan.  Diy. 
Warrington,  J. 

Wriolby  v.  Gill,  (a.) 

Mortg<me  ^Mortgagee  in  possession — Redemption — BetU 
— Accounts — 8aU  of  pari  of  the  mortgagtA  property — 
Proviso  for  capitalization  of  interest — Eignt  to  com' 
pound  interest. 

Under  a  proviso  in  a  mortgage  for  the  capitalization  of 
interest  in  arrear  for  twenty-one  days,  on  the  default  of 
the  mortgagor i  a  mortgagee  in  possession  is  not  entitled, 
on  the  accounts  being  taken,  to  charge  the  mortgagor  with 
compound  interest',  unless  he  can  show  that,  after  credit- 
ing  the  rents  received  each  half-year,  the  interest  was 
actually  in  arrear  at  the  time  specified  in  the  proviso. 
Sale  by  a  mortgagee  in  possession  of  part  of  the  mort- 
gaged  property  does  not  by  itself  entitle  the  mortgagor  to 
an  account  with  a  general  rest  of  the  rents  and  profits  cu 
well  as  of  the  proceeds  of  scUe,  as  on  the  dcUe  of  the 
receipt  of  such  proceeds* 

A  summons  to  vary  the  master*s  certificate  in  a 
mortgagor's  action  for  redemption  had  been  taken 
out,  and,  amongst  other  matters,  two  questions  in 
practice  on  the  takioff  of  a'M)ounti  came  up  for  con- 
sideration: (1)  Whewer  a  proviso  for  the  capitaliza- 
tion of  interest  in  arrear  applied  to  the  ca«e  of  a 
mortgagee  in  possession,  on  th<)  ground  that  the 
receipt  of  the  rents  by  the  mortgagee,  though  more 
than  sufficient  for  the  purpose,  was  not  punctual 
payment  by  the  mortgagor ;  (2)  Whether  a  sa^e  by  a 
mortgagee  in  possession  of  part  of  the  mortgaged 
propyl ty  entitled  the  mortgagor  to  an  account  with 
a  general  rest,  as  well  of  the  proceeds  of  the  sale 
as  of  the  rents,  as  on  the  date  of  such  sale. 

The  material  facts  and  documents  were  as  follow : 

By  a  mortgage  of  the  22nd  of  October,  1887, 
certain  leasehold  properties  were  sub-demised  by  the 
plaintiff  to  a  building  society  to  secure  £1,800. 

Ou  the  8th  of  October,  1890.  and  the  4th  of  July, 
1892,  further  charges  for  £120  and  £60  respectively 
were  giyen  by  the  plaintiff  to  the  baildiog  society  on 
the  same  security. 

Go  the  13  th  of  March,  1893,  bv  a  second  mortgage, 
plaintiff  mortgaged  the  equity  or  redemption  of  these 
properties  to  secure  £200  to  the  defendant  Ann  Gill. 
The  mortgagor  co?enanted  to  p%y  the  mortgagee 
interest  at  the  rate  of  6  per  cent,  por  annum.  The 
deed  also  contained  the  following  proviso : 

"  Provided  also,  and  it  is  her3>y  agreed  that  if  and 
so  often  as  any  interest  due  under  the  covenant  herein- 
before cmtaioed  or  this  present  provision  shall  be  in 
arrear  for  twenty-one  days  after  the  day  hereby 
appointed  for  payment  thereof,  such  interest  shall  be 
treated  as  an  accession  to  the  capital  moneys  hereby 
secured  as  on  the  day  on  which  the  same  ought  to 
have  been  paid,  and  shall  thenceforth  bear  interest 
p%yable  at  the  rate  and  on  the  days  aforesaid,  and 
this  »ecurity  shall  extend  to  saoh  capitalized  interest 
in  all  respects.*' 

On  the  29th  of  Miy,  1894,  half-a-year*s  interest  on 
this  second  mortgage   being   over   two   months  in 

*  See  also  Ainsworth  v.  Wilding,  ante,  p.  282. 

(a.)  Reported  by  Pebot  H.  Winfibld,  Esq., 
Barrister-at-I^w. 


arrear,  the  defendant  entered  into  possession  of  tb6 
mortgaged  properties. 

On  the  16  th  of  June,  1894,  the  plaintiff  paid  the 
interest  then  due  to  the  defendant,  but  the  latter  itiU 
remained  in  possession. 

On  the  11th  of  September,  1894,  the  defendant 
took  a  transfer  from  the  building  society  of  the 
mortgage  of  the  22Qd  of  October,  1887,  and  the  two 
further  charaes. 

On  the  24th  of  November,  1899,  the  defendant  sold 
a  portion  of  the  mortgaged  properties  for  £250  under 
the  power  of  sale  in  the  mortgage. 

On  the  20th  of  September,  1900,  the  present  aotijn 
was  comm^iced,  the  plaintiff  daimiog  redemption  of 
the  mortgaged  properties,  with  the  usual  accounts. 

The  master,  l^  ms  certitcAte  of  the  29th  of  July, 
1904,  certified  that  there  was  due  to  the  defendant 
from  the  plaintiff  under  the  second  mortgage  of  the 
13th  of  March:  1893,  the  sum  of  £200  for  principal, 
and  £158  ISs.  Id.  for  compound  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  the  13th  of 
March,  1894.  to  the  date  of  the  cerdfic%t6.  Taat 
there  was  due  on  the  first  mortgage  and  further 
charges  £1,299  8s.  Id.  for  principal,  and  £612  Is.  for 
simple  interest  thereon  at  5  percent,  from  the  llth 
September,  1894,  to  d«te  of  certificate.  From  these 
amounts  he  sbt  off  the  £250  prooeeds  of  sale  therein- 
af  ler  referred  to,  and  also  certified  the  amount  of  the 
rents  and  profits  received  by  the  defendant,  and  that 
a  part  of  the  property  had  been  sold  by  tde  defeod- 
on  the  24th  of  November,  1899,  for  £250,  and  that  this 
sum  had  been  applied  by  the  defendant  in  reduotioa 
of  the  prindp^  and  interest  due  under  the  said 
mortgage  securities. 

The  plaintiff  took  out  a  summons  to  vary  tha 
master's  certificate  in  the  folio  ving  particulars : 

(1)  '<  By  declaring  that  no  interest  having  been  dne 
under  the  mortgages  mentioned  in  the  said  certificate 
to  the  defendant  at  the  date  when  possession  of  the 
mortgaged  premises  was  taken  by  the  defendacit, 
only  simple  interest  at  the  rate  of  6  per  oeiit.  ia 
payable  upon  tiie  mortgage  dated  the  13th  of  Mardi, 
1893." 

(2)  "  Bv  directing  that  a  rest  be  taken  on  the  94tii 
of  November,  1899,  upon  the  sale  by  the  defendant 
of  a  portion  of  mortgaged  premises,  and  that  upoQ 
taking  such  rest  the  defendant  bring  into  the  aooomit 
all  sums  received  by  her  in  respect  of  the  rents  and 
profits  of  the  said  premises  up  to  that  d«te.** 

(6)  "  That  the  account  be  directed  to  be  taken  with 
annual  rests,  upon  the  ground  that  the  defendaot 
before  action  brought  set  up  an  unfounded  dlaim  to 
the  prop'wty,  and  denied  the  plaintiff's  character  aa 
mortgagor,  and  the  ren^s  have  materially  exceeded 
the  expenditure,  especiiUy  since  the  plaintiff  Applied 
for  an  aocount  which  was  refused." 

Peterson,  for  the  plaintiff. 

Bowdm,  K.O.,  and  Auiton-OartmeU,  for  the 
defendant. 

WAREiNOTOir,  J.,  in  a  leng^y  judgment,  aaid: 
The  first  point  raised  by  the  summons  to  vary  ia 
whether  on  the  defi'ndanrs  seoond  mortgage  of  tbe 
13th  of  March,  1893,  interest  ought  to  be  commit^ 
as  simple  or  compound  interest.  The  plaintiff  mji 
it  ought  to  be  simple  interest  only,  and  tne  defendant 
says  that  the  master  was  right  in  compoling  it  m 
compound  interest.  This  question  depends  upon  tha 
effect  to  be  given  ifi  the  events  which  have  happened 
to  the  proviso  f  r  capitalization  of  interest  m  tlua 
deed  of  March,  1893.  It  appears  at  first  sighf»  and 
with  sufficient  certainty  to  justify  me  in  asBiiniim 
this  fact  for  the  purposes  of  this  judgment,  thai  Aa 
rents  received  by  the  defendant  were  suffident  to 
make  tip  the  half-yearly  payment  of  i|iterest»  at  i 
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rate  in  some  half-years.  In  that  state  of  things, 
What  is  the  rale  which  I  am  to  apply  P  In  the  first 
plaoe,  in  this  case  I  am  dealing  with  a  provision  in  m 
mor^^age  which  imposes  a  special  and  peculiar 
liability  upon  the  mortgagor,  and  it  is  for  the  mort- 
gagee, therefore,  to  make  ont  that  the  event  has 
happened  on  which  that  provision  takes  effect  so  as 
to  entitle  him  to  the  special  and  peculiar  advantage 
which  it  gives  him.  What  the  mortgagee  has  to  show 
affirmatively  is  that  in  each  half-year,  or  the  particular 
half-year  in  which  he  says  he  ought  to  be  allowed 
interest  on  interest,  the  interest  was  in  arrear  for  more 
than  twenty-one  days. 

This  also  is  to  be  noticed,  that  by  taking  possession 
the  mortgagee  himself  takes  the  rents,  to  which  pre- 
■omably  the  mortgagor  would  look  as  providing  the 
fund  out  of  which  he  would  pay  the  interest  on  the 
mortgage,  and  under  these  circumstances,  if  I  am 
unfettered  by  authority,  I  should  come  to  the  con- 
clusion that  where,  primd  facie  at  all  eventff,  the  rents 
are  enough  to  keep  down  the  interest,  in  that  case  the 
mortgagee  has  not  made  out  the  affirmative  case 
which  he  has  to  make  out,  that  the  interest  is  in 
arrear. 

How  far  am  I  bound  by  authority  ?  There  have 
be^n  three  cases  referred  to :  (1)  The  Union  Bank  of 
London  v.  Ingram,  29  W.  B  209, 1 6  Ch.  D.  53.  In  that 
case,  unlike  the  present,  it  was  the  mortgagor  who  had 
to  tstttblish  affirmatively  that  the  event  had  happened 
which  entitled  him  to  the  advantage  secured  to  him 
by  the  provision,  and  the  event  which  he  had  to 
establish  affirmatively  m  having  happened  was  that 
he  had  punctually  paid  the  interest.  On  that  ^e 
Master  of  the  Bolls  held  that,  inasmuch  as  he  had 
paid  no  interest  at  all,  but  the  mortgagee  had  been 
reoeiving  the  rents  which,  when  the  accounts  were 
taken,  were  applicable  not  only  to  interest  but  also  to 
principal,  it  could  not  be  said  that  the  mortgagor  had 
paid  the  int^^rest  within  the  forty  days  contained  in 
the  provision,  and  accordingly  he  had  not  made  out 
his  case  to  be  entitled  to  the  privilege  given  him  by 
the  mortgage  deed.  (2)  Bright  v.  Campbell,  37  W.  B. 
745,  41  Oh.  D.  388,  which  was  really  the  same  case  as 
the  Union  Bank  of  London  v.  Ingram,  (3)  Cockbum 
Y.  Edwards,  29  W.  B.  136,  18  Oh.  D.  449.  This 
I  gives  me  rather  more  trouble.  It  was  shortly 
fsHlows:   There  was  a   mortgage   taken   by   a 


solicitor  from  his  own  client  in  which  he  had  in- 
serted a  power  of  sale  which  did  not  contain  the  usual 
restrictions  on  the  exercise  of  the  power,  that  it  should 
not  be  ezerosed  unless  the  interest  was  in  arrear.  The 
mortgagee  had  taken  posseKsion  and  had  been  receiv- 
ing the  rents,  and  a  question  arose  whethc,  assuming 
that  the  mortgagee  had  inierted  a  power  of  sale  with 
a  proper  restriction,  whether  even  on  that  assump- 
tion the  power  of  sale  bad  arisen,  and  ace  Tdinf^ly 
the  qnesUon  arose.  Was  the  interest  in  arrear  P  The 
Master  of  the  Bolls  hf'ld  that  the  interest  was  in 
arrear,  because  if  the  dause  had  contained  that  pro- 
visi  m  the  interest  must  be  treated  as  in  arrear,  inas- 
much as  the  receipt  of  the  rents  was  not  sufficient  to 
discharge  the  interest.  What  he  says  is  tbis,  alter 
referring  to  tiie  omission  of  the  clause  and  saying  it 
ought  to  have  been  inserted:  **Tte  sale,  then,  was 
improper  unless  there  was  interest  three  months  in 
arrear;  and  I  think  there  is  great  weight  in  the 
arifombUt  for  the  respondent,  that  it  wm  improper, 
whether  there  was  interest  in  arrear  or  not,  for  tbat 
the  client  had  a  risht  to  be  informed  what  the 
terms  were  upon  which  the  estate  could  ba  sold, 
and  that  the  absence  of  such  information  made  the 
■ale  improper.  Bat  was  there  any  interest  in  arrear  ? 
It  has  been  argued  that  a  mortgagee  in  posBes»ion, 
if  he  receives  rents  to  an  amount  more  than  sufficient 
to  pay  the  interest,  must  be  taken  to  have  been 


paid  his  interest.  I  cinnot  accede  to  that  argument. 
A  mortgagee  in  possession  first  deducts  expenses,  and 
then  what  remains  goes  agaiost  principal  and  interest ; 
but  till  an  account  is  taken  there  is  no  set-off,  there 
is  no  appropriation  of  the  rents.  Bat  the  receipt  of 
rents  by  the  mortgagee  is  not  a  payment  by  the  mort- 
gagor, or  by  anyone  on  hi«  behalf.  The  mortgagee 
receives  rents  which  are  his  own,  subject,  of  ooorse, 
to  the  right  of  redemption ;  he  is  not  receiving 
interest  or  principal,  but  receiving  the  rents  of 
property  which  belongs  to  him  subject  to  the  right  of 
the  mortgagor  to  redeem  it.'*  The  result  was  that  he 
treated  the  interest  as  in  arrear  notwithstanding  the 
receipt  of  rents.  The  other  two  learned  jadges  deal 
with  the  point  in  a  different  way.  Brett,  L.J.,  holds 
that  the  interest  was  not  in  arrear,  that  the  rents 
had  been  appropriated  to  the  interest,  and  that  it 
had  been  paid.  Ootton,  L.J.,  said:  *'The  accounts 
show  that  there  was  not  any  interest  in  arrear  for 
three  uionths  when  the  sale  was  effected.*'  [His  lord- 
ship, alter  reading  the  above  judgment,  said :]  I  have 
read  those  two  jad^ments  because  it  is  quite  clear  on 
Ootton,  L.J.'s,  jndgmentthat  he  did  not  accept  the 
dictum  of  the  Master  of  the  Bolls  in  his  jadgment, 
bur,  on  the  contrary,  said  he  was  not  prepared  to 
decide  that  that  was  the  law,  and  Brett,  L.J.,  though 
not  so  emphatic  as  Ootton,  L.J.,  was  obviously  not 
prepared  at  ^e  moment  to  follow  what  the  Master  of 
the  Bolls  had  said. 

Tee  result  is,  I  think,  that  in  dealing,  as  I  have 
to  deal  here,  with  a  provision  in  which  it  is  for 
the  mortgagee  to  show  that  an  event  has  h'ippened 
which  entitles  him  to  this  special  peculiar  privilege 
of  compoaiid  intereat,  I  am  entitled  to  say  that 
I  am  not  fettered  by  authority,  and  can  give  effect 
to  my  own  opinion,  which  is,  that  in  a  case  like  the 
present  the  mortgag«fe  has  not  shown  that  the  interest 
is  in  arrear  so  as  to  entitle  him  to  claim  compound 
inte  est  on  this  security.  The  result  is  that,  in 
refert-noe  to  that  second  mortgage  of  the  13ch  of 
March,  1893, 1  think  the  interest  ought  to  have  been 
computed  as  simple  intereat  at  6  per  cent,  and  not  as 
oampound  interest,  and  to  this  extent  the  certificate 
must  be  varied. 

Tne  second  objection  taken  to  this  certificate  raises 
a  very  important  point  of  practice.  It  is  this :  A 
mortgagee  in  possession  sels  a  part  of  the  mortgage 
property.  The  j udgment  directs  the  ordinary  account, 
an  accoimt  of  the  mocey  due  on  the  security,  an 
inqairy  as  to  the  proceeds  of  sale,  and  an  accoimt  of 
the  rentt  and  profits,  with  the  usual  dirtction  to  set 
off  against  what  shall  be  fuund  due  on  the  first 
account  the  amount  found  due  on  the  rents  and  profits 
accouut.  Now,  I  have  ascertttinedfrom  a  very  experi- 
enced master — [one  of  the  Ohancery  masters  had  been 
sebt  for  and  oousodted  as  to  the  usual  practice  in 
chambers  in  taking  accounts  of  this  kind] — and  I  think 
it  is  substantially  admitted,  that  under  a  judgment  in 
this  form  the  ordinary  course  of  practice  in  chambers 
is  tiiis  :  The  first  accoont  is  treated  as  s<)parate  from 
the  account  of  rents  and  profits.  If  money  is  received 
from  an  exerdae  of  the  power  of  sale,  that  money  is 
credited  to  the  mortgagor  under  the  first  account  at 
the  date  at  which  it  is  received,  but  unless  rests  have 
been  directed  in  the  judgment  the  account  of  ^  rents 
and  profits,  following  the  usual  rule,  goes  on  without 
rests.  That  is  ord^arily  the  common  practice  in 
chambers  under  the  luual  mortgagee's  account,  but 
the  argument  l>efore  ma  here  rraliy  is  that,  having 
regard  to  the  reservation  in  the  judgment  of  the  30th 
of  July,  1901,  in  the  terms  which  I  have  already  read, 
namely,  that  tne  direction  to  set  off  what  is  fuimd  due 
on  the  account  of  rents  and  profits  is  to  be  '*  wiihout 
prejadice  to  any  question  upon  furiher  consideration 
as  to  rests,'*  I  am   now   to   deal   with   this   case 
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as  if  I  had  at  the  bearing  to  determine 
wtietbe;  r^sta  ought  ho  be  ordurad  or  no^.  The 
ordlo&ry  ruJe  is  admitted  thtt  in  the  absence 
of  ap«cid  oircum stances  the  aocount  sgatnst  &  mort- 
gagee in  pa^sesiion  u  oat  difeoted  with  resti — that  is 
to  aay,  th8  aoconnt  of  the  rents  and  profits  rnas  on 
from  begioniDg  to  end  without  reference  to  t"ie 
qaeation  whether  he  has  &^-  any  particular  ticne  had 
in  his  handd  more  than  auflSiiEjnt  t>  pay  the  interest 
or  not,  the  reason  being  that  a  morts^agee  it  not 
bonnd  to  accept  p^ymeot  by  drib'etfi  but  in  entitled 
to  have  the  acoiunt  taken  as  a  whole  and  not  to  be 
treated  at  repaid  until  th«it  ae count  ha^  been  so 
taken*  It  is  eatd  there  are  certain  exeeptions.  Oae 
of  tboie  is  where  the  mortgagee  bai  tituself  claimed 
the  property-— that  it  to  say*  has  insisted  that  the 
inortgigor  is  not  entitled  to  redeem*  81  far  a9  I  can 
make  ouf,  the  only  principle  upon  which  an  excep- 
tion ii  made  in  that  case  is  that  it  is  by  way  of 
punishment  to  the  mortgagee ;  there  oan  ba  nothing 
else>  heeiuae  hi  a  receipts  ba^e  been  the  same  whether 
he  has  been  inusttng  upon  his  title  to  the  property 
or  not*  I  tbink  it  is  merely  a  means  wbereby  the 
oourt  haa  penalized  the  mortgagee  in  order  to  show 
dissatisfaction  wiih  the  case  he  hai  sst  up.  That  is 
one  except! an,  and  it  is  sought  to  bring  the  present 
case  within  that* 

HoW}  it  is  quite  true  that  the  defendsnt,  the 
mortgagee,  did  originally  say  that  the  property  had 
been  sold ;  but  when  the  c*se  ciine  on  for  trial,  in 
fact  when  the  defence  was  put  in,  that  part  of  the 
casB  was  abandoned,  and,  in  my  judgment,  where 
that  is  BO,  I  am  not  iu  a  position  to  pay  X 
am  bi^und  to  impose  that  penalty  upon  the  mort- 
gagee which  has  in  some  ctaes  been  imposed  where 
he  hat  insisted  on  his  ownership  of  the  property. 
I  tbiek  in  all  the  oa^ea  cited  he  had  insisted  on  tbat 
tdl  the  trial,  and  then  the  court  imposed  that  penalty 
upon  him.  It  was  suggested  that  there  is  auntbei' 
exception  where  the  exeees  of  the  rent*  and  profit* 
over  the  interest  is  great  and  notorious*  The  only 
case  which  support^i  thtt  contention  ia  the  case  ol 
Thnrnpion  r.  Hudson,  18  W,  E,  1081,  L.  R.  10  E^, 
497,  In  reality  tha*^  was  not  a  case  of  rests  at 
all*  What  happened  in  that  ease  was  tbat  it  appeared 
when  the  accounts  0 1  me  to  be  taken  that  at  a  certain 
date  in  Jane,  1861,  the  mortgagees,  having  *  xercised 
the  power  of  sale,  Wdre  found  to  h*ve  in  their  hands 
tb  sum,  j£ 20,673  or  thereabouts^  more  than  what  was 
due  to  them  lor  intt^r^jstaui  cost«*  Sir  Jjhn  Eo^nilly. 
M.Et,  having  analjs;  d  the  accounts  at  that  date,  and 
finding  as  a  fact  that  there  was  that  large  excess  at 
tbat  moment  of  receipts  over  expenditure,  took  what 
I  thick  I  am  bound  to  say  was  an  ex 'Optional  c  mrse, 
and  tbere  I  am  onlv  speaking  on  the  authority  of 
NtUon  V,  Booth,  6  W*  B»  Bio,  (1858)  3  De  O*  &J\ 
119^  of  drawing  a  line  at  tbat  date  on  Beeing  that 
there  was  a  sum  of  £20  073  in  the  hsnds  of  tbe 
mortgag-ies  which  tbey  ought  either  to  have  applied 
in  difc charge  of  the  principal,  or  have  paid  over  to  the 
mortgag  in  Now,  am  I  at  liberty  iu  this  caie  to  take 
that  view  ?  I  have  l^Ktked  at  the  accounts  to  form  an 
opinion,  so  far  as  it  is  pes  ible  to  do  so,  and  I  cannot 
End  on  an  inspection  of  the  accounts  tbat  on  the 
24th  of  November,  1899,  the  receipt  of  rents, 
having  regard  to  the  money  expandeid  for  repairs, 
bad  more  tban  diaobarg^d  the  interest  due  under  the 
mortgage  ;  on  tbe  contrary,  so  far  as  I  can  see,  again 
only  frum  such  inspection  as  I  am  able  to  make  tiere 
m  court,  th^y  were  not  quite  sufficient  for  that  pur- 
pose at  that  time ;  at  all  events,  ttiere  is  no  excess  so 
gr«at  and  so  notorious  that  if  the  matter  were  now 
before  me  On  motion  for  judgment  or  notice  of  trial  I 
should,  in  ray  opinion,  have  been  justified  by  the 
%nthor]tieft  on  this  ^oint  in  regarding  the  case  as  io 


exceptional  as  to  direct  rests ;  and  without  direction 
rests  I  do  not  see  how  I  can  do  what  the  plain tiH^  now 
asks  me  to  do  with  regard  to  this  £250.  On  the 
aceounts  as  tbey  have  been  taken  the  i^2d0  haa  h«ea. 
dealt  with  in  the  ordinary  way ;  that  is  to  say,  it  haa 
been  brought  in  on  the  first  account,  the  aconnt  of 
what  is  due  on  the  mortgage  as  at  the  date  of  its 
receipt,  the  acc!>unt  of  rents  and  profits  rnnning  on 
wit  bout  interruption*  In  my  opinion  thit  is  tight, 
and  iu  that  respect  the  maeter's  certificate  cannot  be 
varied* 

Solicitors,  BcoH,  Spmlding^  Bdl,  d&  Co.,  iac  WHliam 
Lee$r  Oldham ;  Bowtr,  (7o{toj»»  ifc  Bower ^  for  Long' 
hotham  tt  Sona^  Halifax. 


Oct.  24. 


K.  B.  Div, 

(Lord   Alveratone,   L*C,Jt,    and  | 
Kennedy  and  Eidley,  JJ.) 

Kebjtb  v.  Thomas,  (a,) 

Conirad — Hire^purchaae — Agreement  %  hirer  lo  htiep 

in  repair — Lien — Authority  0/  hirer  (q  y»»*  ^im  to 

repairer* 

By  a  hire'purehase  agreems'it  the  phtintiff  Idi  a  ^Hf- 
carl ;  one  of  the  terms  0/  the  agreemetd  hiin^  ih^  tke 
hirer  shrndd  keep  and  pruerve  the  iaid  dog^cart  /r^m 
injur  iff  damage  by  fire  indtidtd.  Daring  the  cumncjf 
0/  the  agreement  the  dog- cart  was  geiit  by  the  hirer  to 
the  defendant  far  repair.  The  defemtant  daimed  a  li^n 
on  the  dog-curt  for  tJie  cost  of  the  repairs^  In  an  uttiQm 
by  the  plaintiff  to  recover  the  dcg-cart  or  its  valu^t 

Held^  that  the  ttrm%  of  the  agrrement  gaife  authority  to 
the  hirer  to  create  a  Uen  as  ctgainst  the  ptaimtiff  in 
favour  of  the  defendant  for  the  amount  of  his  ch^irge^, 

Appsal  from  his  Honour  Jnlge  Qye,  sitting  i»t  tli« 
Newport  County  Court* 

It  appeared  tbat  in  June,  1903,  the  plaintiff  Uta 
dog- cart,  the  value  o(  which  was  stated  to  b^  £10,  tj 
one  Bobettson,  and  by  the  terms  of  the  agreement  the 
cart  was  to  remain  the  property  of  the  plaintiff  uqIbm 
and  until  the  sum  of  £td  should  have  been  paid  to 
the  plaintiff  in  monthly  instalments  of  £1.  and  if 
Robertson  failed  to  pay  the  instalment*  as  and  when 
they  became  due  the  plaintiff  was  to  be  at  liberty  to 
take  poHsesaion  of  the  cart. 

Robertson  agreed  to  pay  the  instalmeota  uid^  imkr 
aliat  ''to  keep  at]d  preserre  the  said  dag-asrt  ifom 
injury  (damage  by  fire  included)*" 

In  November,  1903,  B  ibcrtson  became  in  arriiar 
with  his  ioetalmentg,  and  notice  to  terminate  the 
agreemf  nt  wai  sent  in  May,  1904^ 

Between  Kovember,  1904 ,  and  May,  1905.  the  oart  was 
sent  by  Eobertaon  to  tbe  defendant  for  oertaio  repairt» 
and  as  Robertson  failed  to  pay  for  these  repun  the 
defendant  refused  to  give  up  the  cart  until  he  had 
ben  paid  for  them.  In  an  action  by  tbe  plaintiff 
to  reooffer  the  dog -cart  or  its  value,  the  oonntj  ooorl 
judge  held  that  the  agreement  between  the  partka 
contemplated  repairs  being  done,  and  that  there  mtist 
be  taken  to  be  ac  implied  agreement  between  E^bstt- 
son  and  the  plaintiff  that  Eohertaon  should  Jwivi* 
reasonable  repairs  done  to  the  cart  by  a  coach  builder 
if  necessary,  and  that  under  the  oiroumstaQoat  Iht 
dtrfendant  had  a  lien  for  his  charges  againal  l^t 
plaintiff,  and  he  gaye  judgment  for  tha  defendant 
accordingly. 

S,  M.  Emanuel,  for  the  plain' iff, —The  oonnty  eooH 
judge  was  wrong.  No  lien  can  be  created  exe«pt  by 
express  authority  i  Bmton  v.  Baugkan,  6  (X  &  P,  fll 

(«.}  Reported  by  Alan  Hooa,  Eoq.,  Bftm«t»-«t^ 
Law. 
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Orimwood  Meara,  for  the  defendant. — ^The  agreement 
between  the  plainliff  and  Robertson  bindt  him  to  keep 
the  cart  repaired.  He  is  therefore  entitled  to  have 
reasonable  repairs  executed  by  a  coaohbuilder,  to  give 
a  lien  for  the  cost  of  the  work  so  executed :  Seager 
Manufacturing  Co,  v.  London  and  South-  Western  Bail' 
way,  42  W.  B.  774,  [1894]  I  Q.  B.  833. 

8.  n^  Emanuel  replied. 

Lord  Alybbstonb,  C.J.-— This  case  raises  an  im- 
poitant  point,  and  one  on  which  there  is  little  direct 
authority,  but,  in  my  opinion,  the  county  court  judge 
has  come  to  a  right  conclusion. 

The  question  which  we  have  to  decide  is  whether 
there  was  authority  from  the  plaintiff  to  the  defend- 
ant to  make  the  bareain  he  did  with  the  repairer. 
Now  there  is  no  doubt  that  under  this  hire- 
purchase  agreement  Bobertson  was  to  keep  the 
dog-cart  in  repair,  and  that,  in  my  opinion, 
implies  an  authority  on  the  plaintiff's  behalf 
to  get  the  trap  repaired  if  it  needed  repair,  as  it 
cannot  be  contended  that  Bobertson  was  bound  to 
do  the  work  with  his  own  hands.  The  case  of 
Buxton  y.  Baughan  is  not  in  fayour  of  the  plaintiff. 
The  facts  theie  were  not  the  same.  In  that  case 
Alderson,  B. ,  said  :<  *  If  you  trust  5  our  goods  into  a  man's 
possession,  and  hemakes  a  barsain  about  them  without 
your  authority,  you  are  not  bound  by  that  bargain, 
and  may  reclaim  the  goods.  A  man  has  no  right 
to  keep  my  property  and  charge  for  the  stsndimg 
of  it  unless  &erd  was  a  previous  bargain  between 
him  and  me,  or  between  him  and  some  agent 
authorized  by  me " ;  and  he  held  on  the  facts  in 
that  cas^  there  was  no  such  authority.  The  prin- 
ciple laid  down  by  Collins,  J.,  in  the  case  of  Seager 
Manufacturing  Co.  v.  London  and  8outh'We$tern  Bail' 
way  Co,  goes  a  long  way  to  support  the  proposition 
that  the  hirer  is  entitled  to  use  the  chattel  for  all 
reasonable  purposes ;  and  in  my  opinion  in  this  case, 
the  hirer  of  the  chattel  having  undertaken  to  keep  it 
in  repair,  and  having  at  any  rate  a  duty  to  take  care 
of  it,  and  having  employed  the  defendant  to  repair 
it,  has  created  a  lien  in  respect  of  the  proper  coat  of 
the  repurs,  not  only  against  himsiflf,  but  also  against 
the  plaintiff,  Uie  owner  of  the  trap. 

The  appeal  must  therefore  be  dismissed. 

ISxsKSDY  and  Bidley,  JJ.,  concurred. 
Appeal  ditmissed. 

Solicitors  for  appellant,  P.  J,  NicholU,  for  Hallett  <& 
Martin,  Southampton. 

Solicitors  for  respondent  Speechly,  Mumford, 
Bodgers,  &  Craig,  for  Lamport,  Bassitt,  <k  Eisoock, 
Newpoit,  Isle  of  Wight. 


9nbfi  atoumil. 

{From  the  Supreme  Court  of  New  South  Wales.) 

Dec.  19. 

Commonwealth  Portland  Cement  Co.  v.  Wbbeb, 
LOHMANN,  &  Co.  (a.) 

Principal  and  agent— Delivfry  of  goods— Buty  at  custom 
house  ^Df  lay — Obligation  undertaken. 

Apart  from  express  provision,  it  is  no  part  of  a  shipping 
agenfs  duty  to  expedite  the  pcusing  of  goods  through  the 
custom  house  so  as  to  escape  a  contemplated  duty,  where 

(a.)  Beported  by  C.  H,  Gbapton,  Esq.,  Barrister- 
at-Law. 


such  duty  is  equally  in  the  knowledge  of  his  principal, 
and  no  wilful  misconduct  is  imputed  to  t?ie  agent. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
New  South  Waler. 
The  facts  are  given  in  their  lordships'  judgment. 

Cohen,  K.C.,  and  Tyrrell  T,  Payne,  for  the  appel- 
lan*8. 

Charles  C,  Scott  {Lawson  Walton,  K.C.,  with  him), 
for  the  respondents. 

The  judgment  of  their  lordships  (Lords  Mao- 
NAGHTEN  and  LiNDLEY.  Sir  Ford  North,  and  Sir 
Arthur  Wilson)  was  delivered  by 

Lord  LiNDLEY.— This  is  an  appeal  from  a  judgment 
of  the  Supreme  Court  of  New  South  Wales  a£Brm- 
ing  a  judgment  of  non-suit  in  an  action  brought  by 
the  appellants  against  the  respondents. 

The  Appellants  are  manufacturers  of  cement.  Their 
head  office  and  works  are  at  Portland,  New  South 
Wales.  They  had  ordered  machinery  from  abroad, 
and  it  was  to  arrive  at  Sydney  in  a  steamer  named 
The  Karlsruhe,  consigned  to  the  care  of  the  respon- 
dents, who  were  shipping  agents  there.  The  ship 
arrived  on  Sunday,  the  6th  of  October,  1901. 
Mondsy  was  a  holiday.  The  ship  was  reported  early 
on  Tuesday,  the  8th  of  October.  When  the  ship 
arrived  no  customs  duty  was  payable  in  New  South 
Wides  on  machinery  imported  from  abroad ;  but  like 
other  daty-free  soods  it  had  to  be  entered  and  cleared 
at  the  Customs  House  at  Sydney,  and  (as  wUl  be  moie 
fully  explained  presently)  Uie  respondents  had  under- 
ti^en  to  pass  it  through  the  customs  house  for  the 
appellants. 

By  the  New  South  Wales  Customs  Begulation  Act, 
1879  (42  Vict  No.  19),  twenty-four  hours  from  the 
date  of  the  report  of  the  ship  were  allowed  for  enter- 
ing and  dealing  duty-free  goods,  Sundays  and 
holidays  not  being  counted. 

Before  tweoty-four  hours  for  entering  and  clearing 
the  machinery  had  expired,  and  before  it  had  been 
deared— viz.,  in  the  afternoon  of  the  8th  of  October, 
the  machinery  became  liable  to  a  heavy  duty  of  £900 
odd,  and  it  could  not  be  afterwards  deared  or  landed 
untU  this  duty  was  paid. 

It  was  proved  at  the  trial  that  there  was  ample  time 
to  enter  and  dear  the  machinery  on  the  8th  of  October 
before   the  duty  became  chargeable.    It  was  also 

S roved  that  on  &e  morning  of  £he  8  th  of  October  the 
efendants  did  enter  and  dear  some  goods  of  thf ir 
own  brought  by   The  Karlsruhe.     It  wai  further 

E roved  that  it  had  been  for  some  time  common  know- 
)dffe  in  Sydney  that  tlie  Gbvemment  of  New  South 
WiSes  was  contemplating  the  publication  of  an 
ordinance  bringing  into  operation  in  New  South 
Wales  the  Customs  Act,  1901,  passed  on  the  Srd  of 
October  by  the  Commonwealth  Parliament  of  Aus- 
tralia. Such  an  ordinance  was,  in  fact,  publiahed  in 
the  afternoon  of  the  8th  of  October. 

These  being  the  admitted  facts,  the  question  arises 
whether  tlie  appellants  who  had  to  pay  the  duty  to 
get  their  goods  landed  are  entitled  to  recover  the 
amount  from  the  respondents  as  damages  for  their 
negligence.  This  question  really  turns  on  the  duty 
of  the  respondents ;  and  this  depends  on  their  con- 
tract with  the  appellants.  The  contract  is  to  be 
found  in  a  series  of  letters  passing  between  the  two 
companies,  commencing  on  the  24th  of  April  and 
endmg  on  the  3rd  of  October,  1901.  The  short  effect 
of  these  letters  was  that  the  respondents  undertook 
to  lighter  and  load  on  railway  trucks  the  machinery 
of  me  appellants  brought  by  The  Karlsruhe  for 
certain  fixed  charges,  and  they  also  agreed  to  pass 
the  machinery  though   the  customs  without  extra 
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ohargei  It  ib  clear  from  4  he  eorreipondence  tbat  the 
payment  of  customi  dutiet  was  not  eoDt^mplated  by 
either  party.  To  enter  and  dear  dnty-frec  goodi 
nQvoWed  no  diffioulty  or  trouble  worth  meutionicg  to 
the  reipondenti,  who  were  to  receiT©  aod  lighter 
them  ;  and  it  was  very  natural  that  the  reflpondenta 
should  farther  under talie  to  pan  them  through  tho 
cuitoma  honse  without  extra  charge* 

The  appfill&nta  contend  that  the  obligation  con- 
tracted by  the  respondent  1  included  the  duty  to 
exerciae  reaaoD&ble  dilig(?nce  in  entering  and  clearing 
the  goodi ;  and  that  this  involved  the  duty  to  pro- 
tect the  appellanta*  goida  from  loas  which  wag  known 
to  the  retpondenta  to  be  imminent  or  at  kaat 
probable.  The  appeUants  furl  her  contend  that  it 
ahould  have  been  left  to  the  jury  to  flay  whether  buqIl 
diligence  wai  exercised  or  not* 

Toe  rf  spocdentfl,  on  the  other  hand,  contend  tbat 
all  they  agreed  to  do  waa  to  enter  and  clear  the  gooda 
in  the  usual  way  in  the  time  ftx<!d  by  the  Caatoma 
B^guJationa.  They  contend  tbat  the  appellanta  are 
eeekiog  to  throw  upon  them  a  duty  which  they  never 
undertook  and  wbioh  was  never  ccn temp! ate d  by  either 
party. 

There  ia  no  doubt  that  all  agenta  are  bound  to  take 
reasonable  care  in  doicg  what  ihey  ha^e  undertaken 
to  do;  but  it  appeara  to  their  lordibipa  that  the 
appellanta  cannct  succeed  unksa  they  can  show  that 
it  wa»  the  duty  of  the  reapondenti  to  attend  to 
taxation  by  the  government  and  to  take  reaionable 
care  to  protect  the  appellanta*  gooda  from  taxation. 
Their  lordabipa  are  of  opinion  that  the  contract 
between  the  partiea  did  not  impose  upon  thereapondtnta 
any  legal  obligation  to  pay  attention  to  what  the 
goveroment  might  or  might  not  do  aa  regards 
aHeriog  cuatoma  dutiea;  and  that  there  waa  no 
evidence  to  go  to  the  jury  of  any  breach  by  the 
reapondenta  of  any  duty  wbioh  they  owed  to  their 
employ  era. 

Tbia  waa  the  view  taken  by  the  judge  who  tried 
the  caae  and  by  the  Supreme  Courts  lo  coming  to 
the  aame  oonolmion,  their  lordships  have  assumed 
that  ail  the  que stioni  pufcj  and  auocesBfully  objected 
toj  had  been  answered  favourably  to  the  appellants, 
Ko  wilful  miecon duct  was  imputed  to  the  reapondt^nta. 
The  appellanta  knew  quite  aa  well  aa  th?  respondeote 
that  the  imposition  of  customa  dutiea  waa  to  be 
feared,  and  they  knew  that  the  goodt  were  arriving  ; 
but  the  appellanta  did  not  request  the  respondents  to 
exijedite  the  clearing  under  the  peculiar  circumitances 
which  had  arisen,  and  which  h^  ntver  been  contem- 
plated by  either  party. 

Under  theae  circumstances  their  lordship  a  are  of 
opinion  that  the  non-suit  was  oorreofci  and  that  there 
waa  no  misdirection  or  improper  rejection  of  t  vide  nee. 
The  caee  was  one  in  which  a  jury  would  he  very  likely 
to  |0  wrong  by  reason  of  the  fact  tbat  the  reipondenta 
cleared  their  own  goodi  early  on  the  8tb  of  October, 
and  that  the  rfapondents  might  have  cleared  the 
appellanta*  goods  at  the  same  time.  But  what  they 
might  have  done  atd  what  they  legally  were  bound 
to  do  are  two  very  different  questions. 

The  lordships  will  humbly  adviae  hia  Majaaty  to 
dismiss  thia  appeal,  and  the  appellanta  must  pay  the 
Qoati. 

Bolidtor?,  Paincs,  Blyih,  ^  Eui^tabh;   Snow,  Ftx 


CTmiil  of  a|}pral 

From  P,  D,  db  Ad,  Biv*  j 

Taugban  Willi  am  a.  Burner,   and  '    Bee.  10,  20,  21. 

Cozeua-Httrdy,  L.J  J,  ) 

TowifSEND  u,    MODRB,  (a.) 
WiU—Cotiicih    qf  ttm  dak— Inci>rutiime^~  Bimid-*^ 

ianrous  t^eecuiion^Admmibility  to  jgrohatt—Ftgndkm 

of  a    Court  of  ProhaU^ Limit  of  parol  erielcnc^— 

Person  entitled  to  admitmiratioji. 

Where  a  testator  haveA  two  vart^in^  teitamertiaTU  ^doeat- 
menti  of  even  date  or  undated ^  and  it  is  not  known  which 
wa«  fwetukd  la^i^  hoih  are  prima  facie  odmimMt  t^ 
probate.  In  mch  a  case  a  Court  of  Probate  ma$t  ad  os 
a  court  of  comtrndifM  so  far  as  to  ascertain  whether  the 
dffCitmtiits  can  ttvnd  together.  If  one  of  them  purjxyrts 
wholhj  to  revoke  the  other,  or  they  fje  wholfy  irrtcf^udt' 
ahh,  then  neither  dcutnent  can  be  proved;  hut  if  they 
ran  he  reconciled  in  part,  they  should  hoih  ie  udmiticd  to 
probate  and  their  effect  afterwards  dttermined  by  u  court 
of  construction » 

Testatrix,  by  will  in  1863,  esecnUid  in  faifottr  of 
her  husl>and  a  power  of  apfmntrnttit  in  the  marwi^ 
settlement,  and  bequeaihrd  to  him  all  her  propgrim^ 
appointing  him  ^ole  eTectttor.  On  the  ^th  of  Octi^er^ 
1891.  jAf  executed  two  holograph  codicits,  each  e^mmrnc- 
imj  **  Whereas  I  have  bequeathed  all  my  property  to  mu 
husband f  nuii*  in  ease  Isurtme  him  I  herthy  appf>it*i  A* 
and  B.  to  he  ta^eutors.  At  the  decease  of  my  hmham^ 
and  myself  ..."  here  followed  in  each  oodieU  a 
number  of  legacies  and  a  gift  of  residue,  Theu  }mm- 
siont  were  in  great  measure  identical  in  both  dceumentt, 
but  thtre  were  some  imprrtavt  differ tnees,  and  there  wqm 
no  etidence  m  to  which  had  been  e^/'uted  lasK  Ttdattfmi 
died  in  1692^  and  her  husband  in  lfi02  without  ham 
obtained  probate.  On  the  rfiidttary  iegiteea  ac^iflf 
thtahlish  the  wilt  and  codicih, 

IMflj  that  the  codiciU  were  not  conditional  on  the  wij 
surviving  her  husland^  and  that  the  condition  only  affm 
the  oppointfTifnt  nf  cx€cuU>rs^ 

Held,  furthtr  (dissenlietde  Oozsna-Hardy«  L.J,),  u 
the  Ciidicili  were  not  ao  inmmistetit  as  to  ht' ineaf^hU  , 
stafidirtg  together^   and  that  both  must  he  admired  « 
probate  ai  simultaneously  exieute*f,  and  their  effeei  €sf%m~ 
toards  determined  by  a  court  of  camtruction^ 

And  hddi  that  since  the  husband^  tn  executor,  hai  mi 
ohtained  probutei,  though  he  had  iutetmefhlled  im  eAv 
estate,  his  executor  was  not  entitled  to  administnUiost, 

L^ma^e  l.  GoodUin,  I.  H.  1  P.  Jb  B.  &7, 14  W,  B. 
Prob,  Dig.  21 ;  la  the  GcKjda  of  Petoht-ll,  22  IT.  it 
353,  L.  B.  3  P,  it  IK  W^;  and  Jenner  v.  Pfiocli*  )l 
W,  n.  520.  5  P,  D.  IQG,  approved  and  folhwed. 

Appeal  from  a  judgment  of  Barnea,  J.,  refmbig  tn 
grant    probate  of  two  testamentary  papers   of  m^  < 
date   purporticg    to    have  been    ei^ecuted    in    th# 
prfsecoe  of  two  witnesaea  by  Mrs.  Bmily  Donald  at 
codicila  to  her  will, 

Teatatrii  waa  the  wife  of  Captain  Tbomaa  Donald, 
to  whom  she  was  married  in  1862.  Both  husband  and 
wife  brought  money  into  the  settlement,  the  wife'a 
fund  being  nearly  £2G,000.  The  aettlemeot  waa  ia  the 
usual  form,  giving  to  the  huaband  alife  intereat  in  thm 
wife*B  fund  after  her  d«atb,  subject  to  which  thvewwi 
a  power  ta  the  wife  to  appoint  in  default  of  chBdi«i« 
Tue  only  child  of  the  maniage  ^a^  at  birth,  Br 
her  will  dated  in  1863,  Hra.  Donald  exervued  lur 
power  of  appointment  in  favour  of  her  bntbttttd 
abflolutely,  and  also  bequeathed  to  him  her  other  pic- 
perty  (which  amounted  only  to  about  f  4(K1),  uid 
appointed  him  sole  executor ;  but  by  «  ofidicil  in 
1886  she  made  a  diaposition  of  £3,000  (payable  a|te 
huiband'a  death)  in  favour  of  her  eiater,  Mra.  B%gi^ 

\  [aOi^ported  by  H,  Hux,  Baq.,  Bimater*«4.XA«. 
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^ho,  after  tesfahiz's  death,  by  deed  assigned  that 
snm  to  CSaptain  Donald. 

The  oodioila  now  in  question  both  bore  date  the  6th  of 
October,  1891.  They  were  in  the  handimting  of  the 
testatrix,  and  were  understood  to  have  been  prepared, 
without  legal  advioe,  at  the  instigation  of  Captain 
Donald,  who  was  much  given  to  makiog  testamentary 
dispositions  for  himself  and  other  people.  Tbey  oon- 
taincd  many  eraaures,  interlineations,  and  other 
alterations,  and,  though  in  some  respeots  identioal,  they 
differed  in  leveral  important  particulars.  There  was 
no  indication  as  to  which  had  oeen  executed  first,  but 
for  the  purpose  of  this  action  they  had  been  marked 
respectively  A  and  B,  by  which  letters  they  will  be 
referred  to  in  this  report.  The  following  were  the  con- 
tents of  the  documents  as  altered,  the  variations 
between  A  and  B  being  given  in  separate  columns. 
The  punctuation,  lelng  doubtful,  has  been  omitted, 
but  die  capital  letters,  and  also  the  division  of  para- 
graphs where  not  doubtful,  have  been  retained : 

"  Whereas  I  Emily  Donald  have  bequeathed  all  my 
Property  to  my  husband  Thomas  Donald  now  in  case 
I  survive  him  I  hereby  appoint  the  following  persons 
to  be  exfcutors  Capt  B^ginald  FuUerton  BN  AD  C 
and  the  Bevd  William  Noiman  Bamsay 

'*  At  the  decease  of  my  husband  and  myself  £3000 
to  my  sister  Mrs  Arthur  Bigge 

A  B 

<'and  £2000  to  my  rster     <*but  not  in  addition  to 
Miss  Julia  Townsend     the   £3000   already   be- 
Payable  at  my  death  with     queatbed  to  the  Siid  Mrs 
my  husband's  consent  or     A  Bigge  " 
optional    the    following 
legacies  £300  each  to  my 
aiaters  Miis  Julia  Town- 
send   and    Mrs    Arthur 
Bigge  in  addition  to  the 
above  £300"  [P £3000] 

[In  both  documents  there  followed  thirteen  legacies 
aggregating  £1,950  and  practically  identical.  The 
documents  continuf  d :] 

**  Should  my  husband  sell  the  Beversion  to  the 
Marriage  C  ntract  Trust  property  then  I  leave  to  his 
Executors  the  sum  of  Five  Thousand  Pounds 

A  B 

**  in  Trust  for  his  Bstate  *'  to  be  paid  to  them  for 
to  make  up  for  the  lots  his  Eitate  to  makeup  for 
and  to  go  to  his  niece  the  loss"  [here  several 
Miss  F  (f  0  E  Somerset        words  had  been  oblitera- 

**  The  rest  of  my  Pro-     te«^] 
perty  at  my   husband's         *'The  rest  of  my  Pre- 
decease perly 
to  be  divided  in  equal  shares  between  my  two  sisters 
Miss  Julia  Townstnd  and  Mrs  Arthur  Bigge  and  to 
the  survivor  for  life.'* 

[Then  followed  au  ul  imate  gifc  of  residue,  which 
was  identical  in  both  documebt*,  except  that  in  A 
there  was  an  uncertainty  ai  to  the  shares  into  which 
it  was  to  be  divided.  The  documents  respectively 
ended  as  follows :] 

A  B 

'*  This  is  subject  to  any  '*  This  is  subject  to  any 
Legacies  I  may  after  this  Legacies  I  may  after  this 
bequeath  Also  as  to  bequeath.  Also  as  to 
legacies  of  Jewels  Fumi-  Legacies  of  Jewels  Furni- 
ture Pictures  Chita  &o  ture  Pictures  &o  men- 
mentioned  in  endcsed  tionsd  in  enclosed  Lists 
lut "  signed  by  me     lu  addi- 

tion to  abo?e  I  bequeath 
to  my  two  sisters  Mrs 
A  Bigge  and  Miss  Julia 
Townsend  the  snm  of 
£300  each  payable  at 
my  decease  " 


The  testimonium  was  practically  the  same  in  each, 
and  expressed  the  document  to  have  been  signed  by 
the  testatrix  in  the  presence  of  two  witnesses  present 
at  the  satne  time ;  these  witnesses  were  the  same  in 
both  cases.  The  lists  of  chattels  referred  to  were 
never  found.  There  was  a  note  in  B  following  the 
testimonium.  It  was  in  testatrix's  handwriting  and 
purported  to  explain  a  p»oint  in  her  will,  but  being 
enigmatical  and  unsigned  it  is  here  omitted. 

The  testatrix  died  in  1892,  and  Captain  Donald 
made  several  efforts  to  prove  her  wiU,  with  the  codicil 
of  1886,  and  the  document  A,  which  had  been  found 
with  her  papers.  Difficulties,  however,  arose  in 
coufequence  of  an  alteration  ocoorting  in  the  earlier 
codicil  (which  h^  also  been  mutilated)  and  the 
impofsibility  of  obtaining  evidence  regarding  it^ 
neither  of  the  witnistses  to  its  execution  being  pro- 
ducible. The  document  B  wds  in  Captain  Donald's 
own  custody,  but  he  appeared  to  have  regarded  it  as 
a  draft  or  daplicate  of  A.  snd  never  submitted  it  to 
probate.  He  died  in  1902  without  having  obtained 
probate  of  any  of  his  wife's  testamentary  papers. 

The  present  was  a  friendly  action  brought  by  the 
reeiduary  legatees  under  codicils  A  and  B,  who  sooght 
to  estaUish  the  will  and  all  three  codicils.  The 
defendant  was  the  executor  of  Captain  Donald's  wilf, 
and  he  op^ed  probate  of  A  and  B  on  the  groond 
that  they  were  conditional  on  the  testatrix  surviving 
her  huaband.  About  seventy  persons  who  were 
interested  in  Captain  Donald's  estate  had  had  notice 
of  the  procesdmgs,  and  two  of  them  intervened, 
making  the  eame  defence  as  the  executor,  and  farther 
pleading  that  the  said  two  documents  were  not 
executed  in  accordance  with  the  Wills  Act,  that  one 
was  a  rough  draft  of  the  other,  and  tbat  only  one 
was  intended  to  be  operative,  or  in  the  alternative 
that  one  revoked  the  other.  One  of  the  attesting 
witnesses  was  dead,  bat  the  other,  formerly  butler 
to  Captain  Donald,  was  cabled  at  the  trial.  He 
remembered  witnessing  the  execution  of  A,  but  not 
of  B,  nor  could  he  recollect  that  more  than  one  docu- 
ment was  produced  or  exrooted  on  the  6th  of  October, 
1891.  He,  however,  identified  the  signatures  of  Mrs. 
Donald  and  of  both  witnesses  on  each  of  the  docu- 
ments, and  also  swore  to  the  majority  of  the  altera- 
tions in  A  as  having  been  made  before  it  was 
executed. 

J,  Eldon  Bankes,  K.C,  and  W.  T.  Barnard,  for  the 
phintiffi. 

Priestley,  K,(J.  (Wilhck  with  him),  for  the  defend- 
ant, pointed  out  that  the  effect  of  oodidls  A  and  B, 
containing  as  they  did  a  gift  of  residue,  would  be  to 
take  away  from  the  husband  all  interest  in  his  wife's 
property  except  his  life  interest  under  the  settlement, 
and  that  this  was  clearly  contrary  to  the  intention  of 
the  testatrix  as  expressed  in  her  will,  which  she  had 
impliedly  confirmed  by  the  recitals  in  codicils  A  and 
B.  If  the  condition  of  surviving  her  husband  was 
intended,  as  the  plaintiffs  maintained,  to  govern  only 
the  appointment  of  executors  in  her  husband's  place, 
the  part  of  the  will  that  would  have  been  recited  was 
that  appointing  him  executor,  and  not  that  bequeath- 
ing him  all  ber  property.  The  documents  were 
conditional  on  au  event  which  had  not  happened,  and 
consequently  ought  not  to  be  admitted  to  probate. 
Besides,  they  were  too  inconsistent  to  stand  together, 
and  being  of  even  date  it  could  not  be  asotttained 
which  revoked  the  other,  therefore  neither  ought  to 
be  proved. 

He  cited  Williams  on  Executors  f9th  ed.),  p.  144  ; 
Phipps  V.  Lord  Angleeea,  7  Bro.  P.  0.  443. 

Beddalh  for  the  interveners,  argued  that  the  court 

should  refuse  probate  of  a  document  appearing  on 

i  the  face  of  it  to  be  conditional  and  would  construe 
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its  provisionB  fot  tlia  ptirpose  of  saoertaining  whether 
the  J  were  contliigeiit  on  the  happening  of  some 
OTeut*  A  graut  of  probmte  was  a  reoognition  of  the 
Talidity  of  a  document,  and  he  was  aBxioua»  if  tbe 
court  did  grant  probite  to  one  or  both  of  these 
dooumetits,  that  it  should  be  made  <?lear  the  matter 
wai  not  thereby  made  re$  judicata  ao  as  to  preclude 
tba  partiei  from  raismg  tha  quefltion  of  eonatruction 
before  another  ODurt  havrng  th%  admfnistralion  of  the 
estate. 

Hfl  cited  Eflmondson  v.  Edmonfiion^  17  Tioaea  L*  R, 
397;  Inthetroodi  of  Porter,  18  W,  E*  231,  L.  E.  2 
P*  &  D.  22 :  Parsons  T.  Lanoe,  I  Yea*  8^n.  189^ 
Amb.  557,  1  Wils,  243;  Sindair  v.  Hfme,  6  Y^b.  607  ; 
In  m  (hmdi  of  Tharp,  26  W,  E.  770,  -'i  P.  D.  76,  81 
{followed  in  In  rt  Lamherfs  EMatt,  39  Oh.  B,  626), 

Eldon  Baiikf^a,  K.C^,  and  W.  T.  Barnard,  in  reply, 
Argued  that  the  docuuienta  were  sulficiantlj  qou- 
ijsient  to  b©  both  admit  feed  to  prob  ite,  it  beiog  lef  t  to 
thfl  proper  court  to  decidri  ou  their  oonstrocfcioii.  As 
to  their  beiDg  conditional^  the  wordiog  of  A  at  le&at 
showed  that  the  di»poiitioEifl  of  property  were  to  take 
effect  if  the  teBtatrix's  hurband  surdved  her* 

Barnes,  J.,  held  that  the  dooumentfl  were  con- 
ditional on  the  testatrix  sarviving  her  husband,  ati 
event  which  bad  net  bappenedj  and  were  therefore 
not  entitled  to  probate. 

Tbe  plain tifftf  appealed. 

The  same  attesting  witness  was  called,  and  gaTo 
OTidfeUce  similar  to  that  given  ia  tha  court  balosp.  H^ 
also  said  he  had  never  witueased  testamentary  p%perfl 
lorMrff.  Donald  except  on  the  6th  of  Oitobar,  1891, 
atid  describBd  an  alteration  in  a  document  he  then 
witneised  ai  having  been  pointed  out  to  hioi  before 
execution.  This  alteration  waa  found  to  exiat  in  B 
but  Dot  in  A. 

Gaptam  Donald's  so  lid  tor  was  also  called  and  md 
that  his  client^  when  fint  sending  him  codicil  A  after 
tentatrix's  dcith,  st!itt*d  that  he  coEsidered  it  value- 
]e«s,  his  wife  Lai?iog  to  his  certain  hntiwledge  only 
intended  it  to  take  effect  in  case  she  survived  him* 

J.  Eldan  Banhi,  K.C,  and  IF,  T.  Barnard,  for 
the  plaintiffd.— The  testatrix  clejriy  contemplated  her 
husband  surviviug  her,  for  in  A  she  gives  legacies 
payable  at  her  death  with  bis  consent*  Moreover,  the 
rest  of  her  property  is  made  divtsible  at  his  decease, 
which  could  not  mean  in  her  lifetime*  She  in  fnct 
disposed  of  her  property  subject  to  bis  life  interest. 
In  evf ry  operative  clause  she  refers  to  his  death.  The 
proper  course  h  to  admit  both  papers  to  probate,  aud 
their  construction  can  be  afterwards  det^rmioed  in 
the  proper  court,  such  proyision^  as  are  iuconsisteLt 
being  disregard  ed  * 

They  referred  to  Fhippi  v.  Lord  An^hsea. 

Bargrav€  Daajit,  E,C.   {Willo^k  with  him),  for  tha 
defendant,  ci»ed  Leonard  v»  Lemard,  [1902]  P  243 
61  W,  E.  Big.    131  ;    WiUock  v.  Nohk,  23  W,  E*'  m, 
L*  E.  7  H.  L.  o80, 

Beddali,  for  the  interveners,  cited  In  the  Goods  of 
Cadfje,  16  W,  R.  406,  L.  E.  1  P,  &  D*  M3.  [Co^Ejra- 
Hakby.  L.J,,  pointed  out  thut,  being  before  the 
Murned  Women's  Property  Act,  1S93  (56  &  57  Yict* 
c,  63),  s,  3.  neither  the  wiJl  nor  ihe  codidli  wmld 
take  effect  without  re-execution  in  case  ihe  testatrix 
lurvived  her  husband.] 

fT*  r.  Barnard,  in  rf ply.— The  codicils  were 
executed  as  duplicates,  or  one  was  only  a  drafi  of 
the  other,  so  the  question  of  one  revoking  the  other 
does  not  reaUy  arise.  The  court  would  give  effeot  to 
the  longer  onci 

Cwr,  adv.  vtdt. 


V  AUG  HAST  Williams,  L.JT.— In  thij  c%fe  the  qnm- 
tion  we  have  to  decide  ia  whether  1 170  codicils  ex«out«d 
by  Mrs-  Emily  D  jnald,  and  bearing  date  the  d  h  of 
October,  1891,  onght  both  or  either  of  tbem  ti  be 
admitted  to  probate.  The  6rat  point  made  was  th«i 
neither  ought  to  be  admitted,  because  when  you  c  mt 
to  look  at  tbe  wordi  of  ibe  respective  codicili  foa 
fiud  in  e^ch  of  them  that  which  ought  to  have  indaoet 
tbe  court  to  ootue  to  the  conclusion  that  these  ood  ciU 
are  cooditioual  and  onljr  intended  to  take  effect  up  an 
the  oontingenoy  of  Mrs,  Donald,  the  testatrix,  lur- 
vivJng  her  husband.  The  wordA  which  ace  said  to 
support  this  ocn  tent  ion  are  at  the  b(*ginuLug  of  Ihe 
oodioila  and  are  id^uiical  in  bo^.h :  '*  Wheroai 
t,  Emily  Donald^  have  bequeitbed  all  uLf 
property  to  my  hasband,  Tooinai  Donald,  coir 
in  o&sa  I  survive  him  t  hereby  appoint  tha 
folUwing  persona  to  bs  executors,  Captain  Reginald 
PiUlerton  and  tbe  E'^v.  William  Norman  Eatuji»y/ 
It  is  said  that  that  couditton  is  a  c^  edition  waighdoei 
not  apply  only  to  the  appointment,  in  a  cwrtata  cm- 
tingency,  of  new  executors  otie**  thiu  the  executor 
(the  husband)  appointed  under  the  will,  but  that  the 
condition  overrides  the  whole  of  th«  codidli^^tiiat  it, 
that  they  are  only  intended  to  take  effect  in  the  con- 
tingency of  the  teatttrix  Burviving  h©r  hatband*  In 
^y  judgment  that  cootsntion  ought  nit  to  prevaiL 
I  tbink  that  if  one  read  a  through  theie  codicils  ft&d 
takes  note  of  their  provisions  ai  to  what  ii  to  happen 
iu  case  of  the  death  of  the  husband,  and  looks  a 'so  at 
the  words  which  appear  in  the  second  paragraph,  *'  at 
the  decease  of  my  hnsband  and  myself,''  it  ii  im- 
possible ti  come  to  the  eonoluAion  that  the  condition 
at  the  head  of  these  documents  wa?  a  condition 
intended  to  override  tbe  whole  of  the  diip  mtio^Li.  I 
am  of  opinion  therefore  tbat  they  are  not  oonditioa^l 
or  contingent  codicils  intended  to  ta^e  e^fi^t  in  cast 
of  the  wife  surviving  the  husband* 

Having  diapo&ed  of  that  part  of  the  caie»  I  now 
propose  to  deal  with  tbe  other  point  wMih  it  made. 
It  ia  said  that  these  tivo  codicils,  baaiing  the  wmmm 
date,  cannot  either  of  them  he  admi^d  to  pro^ta 
haviag  regard  to  the  frame  of  the  oodlcilf  theoaaelvee 
respectively,  and  also  having  regard  t  j  the  fact  thai  ] 
they  bear  the  same  data,  and  that  there  is  nothioi 
upon  the  face  of  them  whish  enables  one  to  say 
one  of  them  has  priority  in  time  o?er  the  other*  _ 
am  of  opinion  that  thii  contention  also  fails,  and  ihak  ' 
b;;th  these  codicils  ought  to  be  admitted  t:»  probate. 

The  facts  proved  are,  in  my  opinion,  the  following  ; 
Mrs.  Djoald  made  a  will,  dattd  the  23ad  of  Jaii4vi 
1363,  which  was  duly  executed*  Sie  abo  i  " 
codicil  dated  the  IS&h  of  January,  18^t$,  wyA| 
purports  to  be  duly  executed,  and  can,  1  underetaiul^  f 
be  now  proved  to  have  been  duly  ex-scut^d.  Saa  aleo 
made  and  duly  executed  two  cidicils  dated  the  Stli  <ii 
Ojtober,  1891*  These  two  codicils  were  witnaap^  hf 
two  witneases,  Proipar  areenwood  and  Alfnd 
Tickers.  Alfred  Yickers,  who  at  the  time  of  Ibe 
execution  of  these  codicila  was  the  bntler  in  the  tervtce 
of  Captain  Donald,  the  husband  of  the  testatrix,  aod 
of  the  testatrix,  has  proved  the  due  executioo,  by 
ftignatnre,  of  theite  two  codicils  (called  in  Ihi*  litiga- 
tion A  and  B  respectively)  by  the  testatrix,  Vicle^ci 
ha?  no  dittinot  recoUectiuo  in  respect  of  cxlioil  B» 
hut,  recognizing  his  own  signature,  he  h&i  no  doabt 
that  he  did  witu^astts  executron.  He  alio  ti  06rt«ai 
that  there  waa  only  that  one  occieioa  en  whloti  ba 
witnessed  any  document  executed  by  Mrs.  Donald* 
Movejver,  he  testifies  to  the  fact  that  Oaptftin  DaQal4» 
who  wai  preseiit  on  the  occaiian  of  th#  ex€€il!ios» 
called  his  attention  to  au  alter ation  in  ree^vftit  of 
the  legacy  of  £3,000.  Inismuch  ai  ther^  ap^iata- 
to  be  no  alteration  in  this  respect  in  codicfl  A,  bmt 
only  in  codicil  B,  I  infer  that  both  docaaieota 
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dealt  with  on  this  ocoaaion.  Examination  of  the  two 
oodioils,  which  are  both  in  the  handwriting  of  the 
testatrix,  has  led  me  to  the  conclusion  that  they  were 
both  written  in  1889,  and  were  brought  into  the  room, 
for  the  purpose  of  being  executed  and  witnessed,  in 
the  state  in  which  they  now  are,  except  as  to  dates, 
signature,  and  attestation.  After  their  execution, 
codicil  A  seems  to  have  been  placed  in  an  escritoire, 
whereas  codicil  B  was  found,  after  the  death  of  the 
testatrix,  in  a  box  balooging  to  Oaptain  Donald, 
which  had  been  sent  from  Bournemouth,  where  he 
and  Mrs.  Donald  lived,  to  Brighton,  where  he  lived 
after  her  death.  I  think  (but  in  stating  this  opinion 
I  am  not  stating  anything  which  is  essential  to  the 
judgment  which  I  am  going  to  deliver)  that  when  the 
two  codicils  were  prepared  in  1889  probably  codicil  B 
was  the  corrected  draft,  and  oodicU  A  a  later  oopy 
baied  on  the  draft  as  corrected,  but  contaioiog  mooi- 
fications;  but  be  this  as  it  may,  I  think  that  the 
testatrix  executed  A  and  B  in  the  beUef  that  they 
were  in  substance  duplicates,  and  retained  A  in  her 
possession,  allowing  her  husband  to  take  possession  of 
B  as  a  duplicate,  which,  by  way  of  precaution,  she 
executed  in  conformity  with  the  requirements  of  the 
WiUs  Act. 

The  question  now  arises  whether  either  or  both  of 
these  codicils  ought  to  be  admitted  to  probate.     I 
am  of   opinion   that   both  ought  to  be   admitted. 
Primd  facie  every  document  purporting  to  be  testa- 
mentary, and  signed  and   witnessed  in  accordance 
with  the  provisions  of  the  WiUs  Act,  ought  to  be 
admitted  to  probate.    Where,    however,    yon   have 
more  testamentary  documents  than  one,  the  presump- 
tive admissibility  to  probate  may  be  displaced,  because 
it  may  be  that  there  is  a  sequence  in  the  dates  of 
exeoution  of  inch  documents,  which,  ooupled  with 
the  words  of  the  later  document,  or  the  ioferences  to 
be  drawn  from  such  words,  leads  to  the  conclusion 
that  the  later  document  was  intended  as  a  revocation 
of  the  earlier ;  or  it  may  be  that  the  later  document  is 
intended  to  partially  revoke  and  modify  an  earlier 
document;  or  lastly,  it  may  be  that,  quite  apart  from 
any  question  of  revocation,  the  court  has  to  deal  with 
documents  which  are  proved  to  have  been  executed  on 
the  same  date  and  occasion,  or  which  are  undated, 
and  as  to  which  it  is  impossible  to  affirm  that  one  has 
any  priority  in  time  of  execution  over  the  other.    In 
tbu  last  case,  in  my  opinion,  if  the  documents  are  so 
inconsistent  that  they  cannot  stand  together,  probate 
becomes   impossible,   because    the   presumption    of 
admissibility  to  probate  of  testamentary  documents 
executed  in  accorduice  with  the  Wills  Act  is  displaced. 
In  my  judament  the  authorities  on  this  pomt  are 
reasonably  dear.    In  dealing  with  them  I  propose 
first  to  r^  a  passage  which  appears  on  p.  162  of 
the  7th  edition  of  Williams  on  Executors  (p.  138  of 
9th  edition),  because  in  its  entirety,  and  in  piyrticular 
in  respect  of  the  final  clause  of  it,  it  has  been  three 
times  most  emphatically  affirmed—namely,  by  Lord 
Penzance  (then  Sir  J.  Wilde)  in  Lemage  v.  Ooodban, 
li.  B.  1  P.  &  D.  57, 62,  and  by  Sir  J.  Hannen  in  In  the 
Goods  o/Feichdl,  22  W.  E.  363,  L.  B.  3,  P.  &  D.  163, 
156,  and  Jenner  v.  FJinch,  28  W.  E.  620,  5  P.  D.  106. 
[His  lordship  read  the   passage  commencing  **But 
the  mere  fact  of  mining  a  subsequent  testamentary 
paper  "  and  ending  '*  those  parts  only  where  they  are 
inconsistent,"  and  also  read  (from  the  reports  named 
below)  the  first  part  of  the  judgment  in  Lemage  v. 
Qoodla/n,  35  L.  J.  P.  &  M.  28,  30.    down   to  the 
quotation  from  Williams  on  Executors;  the  head- 
note  of  In  the  Goods  of  Pdchelh  43  L.  J.  P.  &  M.  22, 
and  the  judgment  therein,  from  *'  Now  where  there 
are  two  wills,"  on  p.  23,  to  '*  I  am  entitled  to  act  in 
the  present  case,"  on  p.  24,  and  from  *' acting  upon 
the  authority  "  on  p.  24  to  the  end ;  and  the  head-note 


of  Jenner  v.  Ffincht  42  L.  T.  327,  and  continued :] 
With  regard  to  the  latter  case  the  importance  of  it  (t 
do  not  propose  to  read  it  at  length)  is  that  one  gets 
at  what  is  really  the  question  which  the  court  ought 
to  ask  itself  in  a  case  where  you  have  two  t^ta- 
meotary  documents,  as  one  has  in  this  case.  Sir 
James  Hannen  arrived  at  the  conclusion  tiiat  you 
must  not  in  the  first  instance  ask  yourself  the 
question.  How  many  testamentary  documents  did 
the  testatrix  intend  should  constitute  her  willP 
but  what  you  have  to  do  is  this — ^look,  in  the 
oase  of  documents  prior  and  subsequent  in  point 
of  date,  at  the  later  document,  see  what  are  its  pro- 
visions, and  having  construed  its  words,  ask  yourself 
the  question,  aye  or  no,  Did  the  testatrix  intend  that 
the  later  document  should  be  a  revocation  of  the 
fist,  or  that  the  two  should  be  read  together  P  Then 
he  goes  on  to  point  out  this:  That  if  the  second 
document  is  ambiguous,  then  parol  evidence  of  the 
surrounding  circumstances  wiU  be  admissible  in  order 
to  enable  the  court  to  determine  the  intention  of  the 
second  document.  But  speaking  for  myself,  I  should 
hesitate  to  say  that  that  didum  as  to  parpl  evidence 
extends  to  evidence  of  the  intention  of  the  testatrix 
according  to  the  view  of  those  who  were  present  with 
the  testatrix  at  the  time  of  the  execution  of  the  testa- 
mentary document.  I  think  that  the  principle  which 
is  laid  down  plainly  enough  by  Sir  J.  Wilde  in  the 
first  case  I  have  cited — ^namely,  that  where  there  is 
this  question  to  be  solved,  as  between  two  documents 
properly  executed  in  acoordance  with  the  Wills  Act, 
as  to  how  far  the  one  affects  the  other,  the  Court  of 
Probate  must  act  to  tbat  extent  and  for  this  pur- 

r»se  as  a  court  of  construction — is  based  upon  what 
have  already  mentioned,  that  if  you  have  a  docu-* 
ment  that  purports  to  be  testamentarjr,  and  it  is 
executed  in  accordance  with  the  provisions  of  the 
Wills  Act,  pnm^  facie  that  document  is  one  which 
ought  to  be  admitted  to  probate.  You  have  to  dis- 
pliMe  that  proposition  in  order  to  reject  such  a 
document,  and  I  think  that  this  principle  applies  not 
only  to  documents  as  to  which  there  is  a  sequence  of 
execution,  so  that  you  can  speak  of  one  as  the  prior 
document  and  the  other  as  the  subsequent  document, 
but  also  when  you  get  undated  documents  or  docu- 
ments of  even  date.  If  the  words  are  looked  at  which 
I  have  read  from  Williams  on  Executors,  they  will  be 
seen  to  deal  not  only  with  the  case  of  prior  and 
subsequent  documents,  but  with  undated  documents 
and  documents  of  even  date. 

That  being  the  oase,  I  think  that  the  court  ought 
now  to  apply  itself  to  the  question  whether  or  not 
these  two  documents  are  so  inconsistent  that  they 
cannot  stand  together.  I  have  arrived  at  the  con- 
clusion that  they  can  stand  together,  and  I  wish  to 
say,  though  it  is  the  sort  of  principle  one  is  reluctant 
primd  facie  to  apply,  that  I  think  the  authorities  show 
that  where  there  are  two  properly  executed  docu- 
ments, and  it  is  submitted  that  both  ought  to  be 
admitted  to  probate,  the  principle  applied  by  the 
court  in  construiug  those  documents  is  to  read  the 
words  in  such  a  way  as  to  support  the  admissibility 
of  both— even  though  the  effect  may  be  to  override  a 
construction  which  is  not  only  a  possible  construction 
of  one  or  both,  but  may  even  be  one  that  the  court 
would  feel  bound  to  adopt  were  it  not  overmastered 
by  the  consideration  that  a  testator  ought  not  easily 
to  be  held  to  have  intended  to  override  a  properly 
executed  testamentary  document  where  there  are  no 
express  words  of  revocation  and  where theinference  can 
only  be  arrived  at  from  construction  of  its  provisions* 
His  lordship  discussed  the  variations  in  the  two 
documents  and  observed  that  the  beneficiaries  were  in 
the  main  the  same  in  both— as  were  also  the  con- 
ditions attached  to  the  various  provisions,  though  not 
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expt6iiad  in  the  otime  m&iioer*  He  thoaglit  thit  m 
A  ft  new  Benteiioa  began  with  the  wordi  *'  P*yabl©  at 
my  death,*'  bat  the  aba^noe  of  those  wordi  ia  B  did 
not  make  it  im possible  to  read  the  two  docnmaati 
togetber*  Ha  lai  1  Btreas  ou  tba  oocutrenoe  in  both  of 
the  pbr&ie  '^  At  the  decease  of  my  huiband  aal 
myeelf."  The  prhnd  fudt  presamplion  that  where 
two  legacies  w^re  giren  to  the  same  person i  either  in 
one  docnmeat  or,  as  here,  in  two,  they  wexa  eumula* 
tive  waa,  he  fiaid,  rtihutted  by  the  wordioi;  and  by  the 
fact  that  the  two  documents  were  simtiltaneonsly 
exeouted — r  fact  of  which  the  decision  in  In  the 
Qoodi  of  Feichdi  showed  that  the  court  could  take 
Dotioe,  The  vt^ry  alteraii&n  in  the  order  of  lome 
identteai  hequeita  waSf  to  hh  lordahip*e  miod,  an 
iodii^ation  that  the  documents  were  intended  to  be 
duplicates  and  to  ba  read  together,  and  if  that 
were  lo  no  d]£Beulty  conld  arise  as  to  the  legacif-s 
bebg  ctimulatfve*  The  residuary  oUusea  offered  the 
gee  At*  st  difficulty,  but  there  was  not  suoh  inconsistency 
in  them  as  wouldt  in  the  caae  of  dxsamentfl  of 
diffiar^nt  dates,  have  warranted  the  inference  of 
revooatioD^  The  qugstion  to  be  aaked^  where  one 
document  was  of  later  date  than  an  ;)ther— namely, 
does  it  revoke  the  other  P — was  not,  it  was  true,  the 
qneetion  that  had  to  be  asked  whero  the  two  were 
limaltaneously  execute  5,  but  in  both  cases  the  under- 
lying question  was  the  same,  and  that  qtiestiou  was, 
can  the  two  be  s:>  read  as  to  stand  tog^^tberf  His 
lordship  Gontiuued  as  follows  :]  I  have  come  to  the 
COD  clu lion  ou  the  authorities  that  if  on  any  reasonable 
coDstruction  the  dQCuments  can  stand  together  it  is 
the  duty  of  a  Oouit  of  Probate  to  admit  both  to 
probate,  and  I  think,  therefore,  that  this  appeal 
should  be  allowed. 

BoHER^  L  J. —From  the  evidence,  I  come  to  the 
conclusion  that  these  two  ootlidli  were  duly  *  xecuted 
on  the  same  day,  and  on  the  same  occasion,  and 
practically  simultaneously,  and  that  when  they  were 
executed  they  were  in  the  condition  in  which  they  now 
appear— that  is  to  aay,  with  the  present  erasures  and 
inter!  ineatjons  ♦  Tb  at  b  ain  g  so ,  from  th  e  di  rcums  tancf  a 
of  their  execution,  and  from  a  considc-ratioa  of  the 
contents  of  the  documents  them^elveii  I  come  to  the 
concluaion  that  the  two  were  intended  to  ba,  and 
must  be,  read  together  as  if  executed  fiimultaDSOUbly, 
and  that  neither  was  intended  to  revoke  the  other, 
and  that  they  are  to  be  take  i  together  a^  containing 
the  expresfiion  of  the  tirstatTix's  testamentary  iuten- 
tions  at  the  time  of  the  execution.  That  being  m^ 
the  question  as  to  which,  as  a  matter  of  accident, 
happened  to  ba  first  executed,  is  imcnateritli  for  in 
my  opinion,  no  importance  was  intended  t>  be,  or 
can  be,  attributed  to  one  document  over  the  other  by 
reason  of  the  crder  of  execution* 

That  beiog  the  poiition  of  affairs,  the  question 
arises,  what,  ai  a  matter  of  law,  ought  to  be  done  in 
regard  bo  probate  F  Now,  of  couraa  if  there  are  two 
testamentary  docuoient*,  and  it  ia  to  be  gathered 
that  one  was  intended  to  revoke  the  other  altogether, 
but  it  cannot  be  ascertaiocd  wh*ch  was  iutendel  to 
ba  the  rtvoked  document,  then  neither  can  ba  proved 
— as,  for  example,  if  you  find  two  wiJb,  each  purport- 
ing to  revoke  all  prior  testament*ry  documents,  aid 
it  cannot  be  ascertained  which  was  executed  last.  But 
where  there  are  two  testami^ntaJ  y  documents,  and 
the  court  is  able  to  gather  that  one  was  not  intended 
to  wholly  revoke  the  other,  but  that  both  were  in- 
tended to  be  effective,  at  any  rate  to  some  extent, 
then  I  think,  on  authority  acd  on  piinoiple,  that  tbe 
two  documents  must  b)  admitted  to  probate,  so  that 
iffect  can  be  given  to  them,  at  any  rate  so  far  as  cir- 
cumstances wlU  permit.  To  what  extent  that  can  be 
done  would  be  left,  to  a  great  extent  at  least,  to  a  ^, 


court  of  construction  to  determine*  The  authorities 
which  my  lord  has  gone  ioto  show^  I  tbiuk,  that 
whst  I  have  stated  to  be  the  kw  is  the  ootrect  view, 
and  I  need  not  further  ref  dr  to  tiem,  I  cert  ami  y 
think  tbat  those  authorities  ought  t^  be  adhered  ti, 
for  In  Buch  a  case  as  we  are  couiideriug  i%  would  to 
my  mind  have  been  a  lamentabls  result  if  the  court 
had  been  obHged  to  bold  that,  b^ciuie  some  parti  of 
the  tvo  doouiiients  cannot  be  giv^n  effect  to,  there* 
fore  both  documents  must  be  set  aside,  and  neither 
admits  to  pri^bite^  or  be  allowed  any  valiiity 
whatTjver,  In  a  case  such  ai  I  have  been  referring 
to  both  documents  then  should  ba  adoiitted 
to  probate,  atjd  the  effect  of  the  two  togi^ther 
be  determined  by  a  consider ati  in  of  their  con- 
tents, and  of  tbe  circumstances  uud^r  which  they 
w^re  executed*  So  far  as  they  can  stand  together, 
eff«ot  should  be  given  to  them.  The  cases  show 
how  far  court i  of  construction  have  gone  in  the 
direction  of  rec^nclHag  documents  which  they 
felt  it  their  duty  to  try  and  reconcile,  and  how 
tbe  courts  struggle,  if  I  may  use  the  expreision,  to  see 
if  they  cannot  reconcile  dispositions  which  on  the  faoa 
of  them  might  possibly  appear  to  be  somewhat 
irreconcilable.  Bat,  of  course,  if,  after  doiog  its  best| 
the  court  ffnds  that  there  are  dispositions  paifec  If 
inconsistent,  which  it  is  imposaible  to  reconcite  or  to 
determlce,  that  oiie  in  particular  ii  to  have  effect  at 
the  expense  of  the  other,  then  effect  cannot  be  given 
t J  them  so  far  as  concerns  those  inoonsistent  dispoei- 
tlons.  And  in  particular  if  there  ba  two  iuisonsistant 
dispositions  which  c  an  not  berecon  oiled,  and  the  court 
cancot  say  which  was  intended  to  override  the  other 
without  knowing  in  what  ori?er  the  two  documents 
were  executed— and  that  fict  cionot  ba  atcertatnel — 
tien  tbe  court  would  be  driven  to  hold  both  disposi- 
tions  invalid. 

Now  I  apply  these  general  onsiderati^ns  to  the 
cUcumstatiCfS  of  the  present  case,  and,  having  regard 
tj  the  findings  witii  which  I  firit  started  my  judg- 
ment, I  see  ^o  difficulty  in  holding  that  both  these 
codicils  can  be  admitted  t  J  proba^^e,  and  ought  to  ba 
admitted.  Begarding  them  &s  dispositions  ex'icuted 
simultaneously^  and  both  intended  to  take  effect,  I 
may  tay  that  in  the  first  place  I  have  no  doubt  myaeH 
that  the  documenta  cannot  be  held  to  ba  contingent  on 
the  wife  surviving*  I  should  come  to  that  conclusion 
even  if  I  looked  at  the  document  B  alone.  But  when 
I  look  at  document  A  alt  difficulty  to  my  mind  dis* 
appears*  It  is  true  the  codicils  commence  by  a  refer- 
ence to  the  fact  that  she,  the  testatrix,  had  b^ueathel 
all  her  property  to  her  husband,  and  they  then  go  on 
'*  now  in  C3i8e  I  survive  him  I  hereby  appoint  the 
following  pSTSons  to  be  executors,"  aud  she  names 
t«o  persons.  In  the  first  t>lace  it  is  to  be  noticed  that 
grammatically  the  only  effect  of  her  stirvivbg  him, 
the  only  limitation  of  the  expression  of  her  inteutiuns 
in  c^ise  sbe  survives  him,  tkUxn  to  the  appoiatment  of 
these  two  executors*  There  is  nothiag  grammatically 
to  show  that  she  Lntended  that  hypothetical  casa  to 
extend  to  the  rest  of  the  do:?umenti.  And  when  you 
see  the  rest  of  the  dooumonts  it  is  to  my  mind 
impossible  to  hold  that  it  is  made  clear  that  these 
documents  as  a  whole  were  intended  ts  l>e  contingent 
on  the  wif  a  surviving, 

I  will  now  deal  with  document  A,  which  goes  on  : 
I*  At  the  decease  of  my  husband  and  myself.'*  Taat 
in  itielf  is  a  curioui  thing  if  the  whole  codicil  was 
intended  to  be  conlingent  ou  her  surviviog  her 
husband*  It  is  difficult  to  see  why  in  such  case  she 
should  muke  legactei  payable  at  the  decease  of  both 
her  husband  and  herself,  which  would  mean  payable 
at  th©  decease  of  the  aurvifor  of  the  two.  But  later 
on  I  find  a  provision  of  a  gift  to  the  executors  of  the 
husbMid,  and  when  I  look  at  that  it  appears  to  me 
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that  I  oasnot  gather  that  it  was  not  intended  to  cover 
a  disposition,  by  the  husband,  of  his  reversion  after 
the  wife's  death,  and  therefore  it  was  contemplating 
something  to  be  done  by  him  after  her  death — thongh 
it  might  also  contemplate  something  done  daring  her 
lifetime,  and  then  a  gift  after  his  death  to  his 
executors.  Bat  then  there  follows  something  which 
to  my  mind  renders  it  almost  impossible  to  hold  that 
these  documents  as  a  whole  were  intended  to  be  con- 
tingent on  the  wife  surviving.  For  in  A  she  ssys 
"  the  rest  of  my  property  at  my  husband's  decease  to 
be  divided  in  equal  shares  "  in  the  manner  she  men- 
tions. She  could  not  have  meant  her  property  to  be 
divided  in  her  lifetime.  She  must  have  meant  what 
she  saTs— to  be  divided  at  her  husband's  deceue, 
presuming  he  sorvived  her.  At  any  rate  it  is  impos- 
sible to  hold,  and  the  onus  would  be  on  those  who 
contended  it,  that  these  documents  are  to  be  treated  as 
contingent. 

That  being  so,  as  I  have  said,  I  see  no  difficulty  in 
holding  that  they  should  be  admitted  to  probate,  for 
oertsimy  the  two  documents  can  be  reconciled, 
at  any  rate  in  part,  and  that  is  sufficient  to  determine 
that  itkej  should  be  admitted  to  probate.  But  with- 
out tre^assing  on  the  province  ol  a  court  of 
construction,  I  must  say  for  myself,  if  it  be  necessary 
to  go  into  the  point,  t^at  I  see  no  difficulty  in  whoUv 
recondling  the  two  documents.  For  example,  I  will 
deal  shortly  with  the  main  features  of  the  two  docu- 
ments about  which  doubt  might  otherwise  arise. 
Bearing  in  mind  that  the  documents  are  to  be  treated 
as  being  executed  simultaneously,  I,  in  the  first  place, 
see  no  difficulty  in  holding  that  the  pecuniary  legacies 
common  to  both  were  intended  for  one  and  the  same 
legacy,  and  are  not  to  be  duplicated,  though  I  may 
point  out  that,  even  if  this  bad  not  been  the  correct 
view,  it  would  not  have  prevented  both  documents 
from  being  admitted  to  probate,  for  then  the  legacies 
might  be  held  cumulative.  Take  next  the  gift  of  £3,000 
to  Mrs.  Arthur  Bi^ge.  Taking  the  documents  together 
I  have  no  hesitation  in  saying  that  the  condiuon  in 
B,  that  that  gift  was  not  to  be  in  addition  to  the 
£3,000  already  bequeathed  to  that  lady,  is  to  affect 
the  bequest  of  that  £3,000.  The  legacy  of  £2,000  to 
the  sister.  Miss  Julia  Townsend,  is  in  document  A 
and  not  in  B.  I  have  no  hesitation  in  reconciling 
those  two.  The  one  in  A  is  not  contradicted  by  any- 
thing in  B,  and  therefore  takes  effect.  As  to  the 
residue,  as  my  lord  has  said,  I  gather  they  are  to  be 
read  together  as  meaning  the  same  thing,  and  I  see 
no  difficulty  whatever  in  holding  that  the  residue 
was  intended  to  go  in  thirds,  and  that  the  difficulty 
whidi  might  arise  if  you  look  at  B  is  wholly  removed 
when  vou  look  at  both  documents  together.  And  I 
may  also  say  that  I  see  no  difficulty  in  reconciling 
the  times  of  payment  of  the  residue.  They  do  not 
conflict,  but  the  time  of  payment  is  mentioned  in 
one  and  not  in  the  other.    Those  can  be  reconciled. 

Perhaps  I  have  to  some  extent  gone  beyond  my 
province  and  discnssed  matters  which  ought,  strictly 
speaking,  to  be  left  to  a  court  of  construction.  I 
need  scarcf  ly  say  that  so  far  as  I  have  made  observa- 
tions with  regard  to  questions  which  may  properly  be 
said  to  be  qaestions  of  construction,  I  do  not  wish  or 
intend  to  mnd  in  any  way  the  court  before  whom 
those  questicns  may  ultimately  come  for  final  con- 
sideration and  determination.  All  I  say  is  that  in 
the  present  case  I  see  no  difficulty  in  holding  that 
the  two  documents  stand,  and  were  intended  to  stand 
together,  and  can  stand  together,  and  as  suoh  should 
be  admitted  to  probate  as  documents  executed 
simultaneously.  Therefore  I  think  the  appeal  should 
be  allowed. 

CozENS-HAfiDY,  L.J. — In  this  case  Barnes,  J., 
dedined  to  admit  the  two  documents  called  A  and  B 


to  probate  on  the  ground  that  they  were  both  con- 
ditional or  contmgent  testamentary  docnments 
intended  to  operate  only  in  au  event  which  hai  not 
happened.  I  entirely  agree  with  my  learned  brothers 
that  that  view  cannot  be  supported.  On  the  con- 
struction of  the  documents  it  seems  to  me  reasonably 
plain  that  they  were  not  iotended  to  take  effect  only 
in  that  event.  If  A  is  the  govemiog  document,  for 
reasons  which  have  been  pointed  out,  the  conclusion 
seems  to  me  to  be  irresistible,  and  although  if  B  alone 
is  to  be  looked  at  there  might  be  more  doubt,  I  think 
I  should  arrive  at  the  same  conclusion  even  if  Hooked 
at  B  alone. 

That  being  so,  it  becomes  necessary  to  consider  the 
second  point,  which  Bamei,  J.,  did  not  tbiok  it 
necessary  to  deal  with— namely,  whether  these  two 
documents,  A  and  B,  are  so  inconsistent  that  they 
ought  to  be  treated  as  void,  and  not  to  be  admitted 
to  probate.  Now,  on  this  second  point,  my  learned 
brothers  are  dear  that  both  A  and  B  ought  to  be 
proved.  I  feel  so  much  doubt  that  if  the  decision  of 
this  appeal  had  rested  with  me  I  should  dedre  further 
time  for  reflection.  But  my  doubt  is  of  no  practical 
moment,  and  I  will  therefore  only  state,  in  a  very 
few  words,  what  my  difficulties  are.  To  me  it  is 
almcst  incredible  tnat  Mrs.  Dooald  intended  both 
these  documents  to  be  effective.  They  are  not 
duplicates;  there  are  very  important  differences 
between  them.  They  are  not  consistent ;  they  con- 
tain dispositions  of  reddue  which,  taken  separ- 
ately, have  different  meanings.  In  A  the  residoe 
is  divided  into  four  parts,  in  B  into  three  parts. 
I  fed  the  greatest  possible  doubt  in  knowing 
which  of  these  two  was  intended  to  be  opera- 
tive. If  I  had  to  guess  from  internal  evidence,  I 
should  be  rather  driven  to  the  oonduaion  that 
it  was  d  cument  B,  and  not  document  A.  But 
then  it  is  sdd  that,  according  to  the  evidence  of 
Yickers,  they  were  executed  simultaneously,  on  one 
occauon,  and  they  ought  really  to  be  regarded  as  one 
single  document,  or  to  be  construed  as  though  they 
had  been  one  single  document.  Even  so,  ought  not 
the  court  of  construction  to  be  told  by  the  <X>urt  of 
Probate  whidi  part  of  the  single  document  came 
flrst,  and  which  second  ?  We  all  know  that  in  con- 
struing a  testamentary  document  it  is  very  important 
to  know  which  part  comes  first,  and  which  comes 
second.  These  doubts,  which  I  have  very  briefiy 
indicated,  have  not  been  removed  after  such  oon- 
sidtration  as  I  have  been  able  to  devote  to  thb 
particidar  case. 

Appeal   allowed;    costs  of  all  parties^  as  between 
solicitor  and  client,  to  come  out  of  the  estate ;  the  two 
codicils  to  be  admitted  to  probate  as  executed  simut-. 
taneously,  it  being  left  to  the  parties  to  agree  as  to  the 
court  by  which  their  coiutruction  should  be  decided. 

[A  discussion  took  place  as  to  the  person  to  whom 
administration  should  be  granted,  and  it  was  held 
that,  as  Captain  Donald,  the  executor  named  in  the 
will,  had  not  proved  (though  he  had  intermeddled), 
his  executor  was  not  tntitled.  Eventually  the  grant 
(with  the  will  and  codidls  annexed)  was  made  to 
Admiral  Follerton,  one  of  the  redduary  legatees 
named  in  the  codicils.  ] 

Solidtors,  Frere,  CholmeUy,  &  Co. ;  Wilde,  Moore, 
&  Wig^n\  Booth  &  8mee,  for  Fitzhugh,  WoolUy, 
Baines,  &  Woolley,  Brighton. 
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From  Chan.  Div.  \ 

(Yangban  WilHams,  Bomer,  and  >         Kov.  16,  17. 
Cozens-Hardy,  L.JJ.)  ) 

Jokes  v.  Hughes,  (a.) 

Local  Oovemmeni — EdtuxiUon — School  teacher — D/«- 
misBol— Notice  given  before  Education  Act,  1902,  came 
into  force — Expiration  of  notice  after  Act  came  info  force 
-^Education  Act,  1902  (2  Ed,  7,  c.  42),  $.  7  (1)  (c). 

The  plaintiff  was,  in  lS9dj  appointed  head  master  of  a 
national  school  by  the  then  managerSy  who  were  appointed 
under  a  truit  deed.  The  appointment  was  terminable  on 
three  montJis*  notice.  On  the  6th  of  May,  1904,  the  then 
managers  gave  the  plaintiff  notice  to  determine  his  appoint* 
ment  on  the  dth  of  August.  Before  that  day  arrived  the 
Education  Act,  1902,  had  come  into  operation  in  the 
district^  and  the  county  council,  the  local  education 
autJiority,  desired  that  the  plaintiff  should  continue  in 
office,  and  insisted  that  under  sedion  7  (1)  (o)  of  the 
Education  Act,  1902,  he  could  not  be  dismissed  without 
their  consint. 

Held,  that  at  the  date  when  the  Education  Act,  1902, 
came  into  operation  the  only  contract  in  eocistence  was  one 
to  employ  the  plaintiff  up  to  the  9th  of  August,  On  that 
date  the  contract  came  to  an  end  by  effluxion  of  time,  and 
there  was  no  dismissal  of  the  plaintiff  within  section  7 
(1)  (o)  of  the  Education  Act,  1902. 

This  was  an  appeal  from  a  decision  of  Kekewioh,  J. 

The  plaintiff  was  appointed  head  master  of  the 
Gwaenysgor  National  School  by  a  written  agreement 
on  the  drd  of  Jnly,  1899.  One  of  the  terms  of  thii 
agreement  was  that  his  engagement  should  be 
terminable  at  three  months'  notice. 

The  site  of  the  school  was  by  deed-poll  dated  the 
dlst  of  M%y,  1875»  under  the  School  &tes  Act,  1841, 
and  the  School  Sites  Act,  1844,  conveyed  unto  and  to 
the  use  of  the  minister  and  churchwardens  of  the 
parish  of  Gnmenysgor  for  the  purposes  of  the  Acts. 
The  trusts  were  to  permit  the  premises  and  all  build- 
ings thereon  to  be  appropriated  and  used  as  and  for 
a  school  for  the  education  of  diildren  and  adults,  or 
children  only  of  the  labouring,  manufacturiog,  and 
other  poorer  classes  in  the  parish,  and  as  a  residence 
ior  the  teaoher  or  teachers  of  the  school,  and  for  no 
other  purpose  whatever,  saoh  school  to  be  always 
in  communication  with,  and  condacted  upon,  the 
principles  and  in  furtherance  of  the  ends  and 
designs  of  the  National  Society ;  and  it  was  provided 
that  the  management  of  the  school  and  the  appoiot- 
ment  and  dismissal  of  the  school  teachers  should  be 
vested  in  a  committee,  consisting  of  the  incumbent 
for  the  time  being,  his  licensed  curate  (if  the  incum- 
bent should  appoint  him  a  member),  and  of  the 
churchwardens,  and  three  other  persons,  being 
members  of  the  Established  Church  and  subscribe!  s 
to  the  funds  of  the  school  of  not  less  than  lOi. 
annually;  and  that  any  vacancy  on  the  committee 
should  be  filled  up  by  the  appointment  of  a  subscriber 
qualified  as  aforeiaid,  such  appointment  to  be  vested 
in  the  incumbent  for  the  time  being. 

On  the  6th  of  May,  1904,  the  then  rector  and 
churchwardens,  who  composed  the  managing  body, 

Sve  the  plaintiff  notice  that  they  would  not  require 
I  services  after  the  9th  of  August,  1904.  Tae 
managers  who  gave  this  notice  were  not  identical 
with  the  managers  who  appointed  the  plaintiff  in 
1899. 

On  the  Ist  of  July,  1904,  the  Education  Act,  1902 
came  into  operation  in  Flintshire,  that  being  the 
appointed  day  in  that  county,  and  the  Flint  County 
Coundl    thereupon    became    the    locsl    education 

(a.)  Beported  by  J.  I.  STiKLiNa,  Esq.,  Barrister- 
at-Law. 


authority  for  the  county.  After  the  Act  came  into 
force  the  managing  body,  under  section  6,  sub-section 
2,  and  section  11  of  the  Act,  consisted  of  four 
**  foundation  managers,"  who  were  the  rector  and 
churchwardens  of  the  parish  and  one  other  person, 
and  two  other  persons  appointed  by  the  local  education 
authority. 

The  plaintiff  applied  to  the  county  edacation 
committee  that  tne  county  council,  as  the  looal 
education  authority,  should  not  give  the  consent  to 
his  dismissal  which  was  required  Df  section  7  (1)  (c) 
of  the  Act.  An  inquiry  was  held  by  a  committee  of 
the  county  council,  with  the  result  th»t  the  committee 
passed  a  resolution  recommendmg  the  local  education 
authoritv  not  to  give  their  statutory  consent  to  the 
dismissal  of  the  ^intiff.  The  foui^tion  managers 
did  not  attend  this  inquiry.  As  the  foundation 
managers  were  taking  steps  to  ai>point  a  fresh 
master  in  the  place  of  the  plaintiff,  he,  on 
the  24th  of  August,  1904,  issued  the  wiit  in 
the  present  action  agidnst  the  foundation  managers 
without  adding  the  two  managers  appointed  by 
the  county  council,  as  they  had  taken  no  part  in 
theprooeedingf.  He  daimed  an  injunction  to  restrain 
the  defendaoto  from  preventing  him  from  exercising 
his  duty  as  master,  and  also  a  declaration  that  the 
plaintiff  was  master  untQ  his  engagement  had  been 
duly  terminated  by  a  properly-constituted  authority. 
On  the  31st  of  August  the  plaintiff  moved  for  an  interim 
injunction  in  the  above  terms  before  Bigham,  J.,  as 
vacation  judge,  who  made  an  interim  order  until  over 
the  second  motion  day  in  the  Michaelmas  sittings. 

On  the  28th  of  October,  1904,  the  motion  came 
before  Eekewich,  J.,  who  refused  to  continue  the 
injunction. 

The  plaintiff  appealed. 

By  section  7  (1)  of  the  Education  Acf,  1902 :  <<  The 
local  authority  shall  maintain  and  keep  effLient  all 
public  elementary  schools  within  their  area  which 
are  necessary,  and  have  the  control  of  all  expenditure 
required  for  that  purpose,  other  than  expenditure  for 
which,  under  this  Act,  provision  is  to  oe  made  by 
the  managers;  but,  in  the.caieof  a  school  not  pro- 
vided by  Uiem,  only  so  long  as  the  following  ooodi- 
tions  and  provisions  are  complied  with : 

*<.  .  •  (c)  The  consent  of  the  local  education 
authority  shall  be  r€  quired  to  the  appointment  of 
teachers,  but  that  consent  shall  not  be  withheld 
except  on  educational  grounds,  and  the  content  of 
the  authority  shall  also  be  required  to  the  dismissal 
of  a  teacher,  unless  the  dismissal  be  on  grounds  con- 
nected with  the  giving  of  religious  instraction  in  the 
school." 

Low,  K.C.,  and  Lynn,  for  the  appellant. — Before 
the  notice  to  leave  became  operative  the  "appointed 
day*'  had  arrived.  After  that  date  the  consent  of 
the  local  education  authority  became  necessary  to  the 
dismissal  of  any  teacher  under  section  7  (1)  (c)  of  the 
Education  Act,  1902.  The  dismiisal  of  this  teacher 
took  place  in  August,  after  the  appointed  day,  and 
therefore  the  consent  of  the  county  council  must  be 
obtuned. 

P.  0,  Lawrence,  K,  C„  and  Nutter,  for  the  respondents. 
— ^The  plaintiff  entered  into  a  contract  with  the 
managers  qud  managers,  and  this  contract  is  not 
affected  by  a  change  in  the  personnel  of  the  managing 
body.  Nor  is  its  validity  affected  by  the  Act  of  1902. 
The  dismisial  was  really  the  work  of  the  old  managing 
body,  and  the  new  managers  have  nothing  at  all  to 
do  with  it.  We  also  sabmit  that  this  action  is 
irregularly  constituted,  as  the  defendants  are  neither 
the  managers  wiUi  whom  the  plaintiff  actually  con- 
tracted, nor  are  they  the  whole  body  of  managers. 

Low,  K,C,,  replied* 
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COUBT  OF  ApPBAL. 


JONBS  V.  HUQHSS. 


Court  of  Appeal. 


Vatjqhan  Williams,  L  J.— Whatever  the  rights 
may  be  under  the  statute,  it  seems  to  me  that  this 
action,  brought  at  it  is  against  the  four  persons  who 
are  membtirs  of  the  board  of  management  ai  it  exists 
under  the  Aot  of  1902,  is  an  aotion  which  ought  not 
to  have  been  brought  These  gentlemen  are  not  the 
original  contracting  parties  and  they  are  not  the 
whole  board  of  management  as  it  exists  under  the 
Act  of  1902.  I  think,  therefore,  that  the  aotion 
should  be  dismissed  on  this  ground.  Counsel  for  the 
appellant  say  that  we  ought  to  'give  leave  to  amend. 
In  my  judgmoLt  the  case  which  it  is  said  would  be 
presented  if  the  amendment  were  allowed  would  fail 
equally,  and  therefore  thf*re  is  nothing  to  be  gained 
by  amendment.  I  thought  when  th^  case  was  first 
presented  to  us  that,  inasmuch  as  it  was  a  case  ariaing 
with  respect  to-B  teacher  of  a  school  governed  by  the 
Education  Act,  1902,  it  was  desirable  in  the  case  of 
an  Aot  of  that  importance  that,  before  we  delivered 
our  judgment,  we  should  have  called  to  our  minds 
the  frame  of  the  Act  and  the  provisions  which  chiefly 
affect  the  relation  of  the  management  to  the 
teachers;  but  I  agree  that  a  great  deal  of  the 
information  that  we  asked  for,  or  rather  that  I 
personally  asked  for,  does  not  affect  this  cue  at 
all.  The  pldntiff^s  claim  is  based  upon  contract, 
and  he  says  that  the  notice  given  on  the  6  th  of  M^y, 
that  is,  two  months  before  the  Act  came  into  force,  is 
ineffective.  It  is  admitted  that  at  the  moment  when 
the  notice  was  given  it  was  a  good  notice,  and  that 
the  effect  of  it  was  that  at  the  termination  of  the 
three  months  therein  mentioned  the  contract  would 
come  to  an  end  by  effluxion  of  time.  We,  un- 
fortunately, have  not  the  written  contract  before  us, 
but  the  plaintiff  in  his  affidavit  tells  us  what  the  con- 
tract was,  and  as  against  him  that  is  sufficient.  We 
learn  from  the  affidavit  that  this  was  a  contract  which 
could  be  terminated  by  three  months*  notice  on  either 
tide.  The  three  months'  notice  was  given,  and, 
therefore,  it  would  seem  to  follow  that  if  the  plaintiff 
bases  his  dftim  upon  the  the  contract  he  must  take  it 
as  a  whole  and  take  it  that  the  contract  was  deter- 
mined at  the  end  of  the  three  months.  But  he  says 
that  that  is  not  so  because  of  section  7  (1)  (c)  of  the 
Act  of  1902.  It  is  said  here  that  the  board  of 
management  are  dismissing  the  plaintiff,  and  dis- 
missing him  since  the  appointed  day  without  the  con- 
sent of  the  local  authority.  I  think  that  the  answer 
to  that  is,  that  the  plaintiff*s  term  of  servios  as  a 
teacher  came  to  an  end  on  the  day  on  which  the  time 
limited  by  the  notice  ran  out  by  reason  of  a  previous 
notice  having  been  given  for  the  termination  of  the 
contract  in  accordance  with  the  terms  of  the  con- 
tract. That  being  so,  it  seems  to  me  that  clause  (e)  of 
section  7(1)  has  no  application  at  alL  I  wish  to 
guard  myself  against  being  supposed  in  this  judgment 
to  express  any  opinion  as  to  what  is  the  position  of 
managers  in  respect  of  coutraots  made  by  the  manage- 
ment oefore  the  Act  came  into  force.  I  say  nothing 
as  to  how  far  managers  under  the  Act  of  1902  are  or 
are  not  bound  by  such  ccntracts  or  are  or  are  not 
entitled  to  enforce  such  contracts.  I  say  nothing  as 
to  who  would  be  the  proper  parties  in  litigation, 
either  as  plaintiffs  or  defendants,  if  a  question 
arose  as  to  the  enforcement  of  a  contract  made  by  the 
managers  before  the  arrival  of  the  appointed  day 
when  the  Act  came  into  force.  I  wish  also  to  say 
that  I  express  no  opinion  as  to  what  would  be  the 
position  of  a  new  board  of  management  who  oontinue  to 
employ  a  schoolmaster  who  had  been  the  schoolmaster 
before  the  appointed  day,  and  continued  to  pay  him 
with  moneys  provided  by  the  county  council,  the 
county  council  inowing  at  the  time  when  they  pro-^ 
vided  the  moneys  who  was  the  schoolmaster  in  fact, 
and  that  he  was  paid  out  of  these  moneys.    As  to 


what  the  effect  of  that  might  be  I  say  nothing ;  I  do 
not  know.  That  is  not  the  case  which  is  presented 
to  us.  The  case  presented  to  us  is  ba^ed  entirely 
upon  the  assumption  that  the  contract  made  by  the 
old  management  is  the  only  contract  which  is 
materiaL  That  being  so,  it  seems  to  me  that  the 
term  of  service  under  tnat  contract  is  determined  by 
the  effluxion  of  time  under  a  proper  notice,  aud  that 
the  case  of  a  contract  so  determined  does  not  fall 
within  the  operation  of  clause  (c)  of  su  -section  7  of 
the  Act  of  1902,  I  think  that  this  appeal  must  be 
dismissed,  and  diimissed  with  costs. 

BoMEB,  L.J. — Apirt  from  the  question  of  parties, 
with  which  my  lord  has  deilt,  I  also  am  of  opiniou  that 
the  grounds  upon  which  this  ajplio»tion  is  based  are  in- 
sufficient, and  that  the  plaintiff's  claim  fails.  The  plain- 
tiff was  employed  under  a  contraot  made  between  him 
and  the  old  maaagers  of  the  school.  Those  mtnagers 
while  still  managers,  andbef  jre  the  Act  of  1902  came 
into  operation,  gave  him  notice  determining  his 
services  at  the  end  of  a  certain  period.  It  is  not  dis- 
puted that  that  was  a  valid  notice  rightly  given. 
The  result  was  that  when  the  Act  came  into  operation 
the  plaintiff  was  employed  for  a  term  whidi  would 
end  at  the  expiration  of  the  notice.  Now,  whatever  be 
the  effect  of  the  Act  upon  the  contract,  it  appears  to 
me  ^at  the  plaintiff's  case  must  fail.  Take,  first,  the 
view  that  by  the  operation  of  the  Act  the  contract 
was  rendered  binding  upon  the  new  managers,  and 
that  the  new  managers  took  over  the  existing  con- 
tracts as  they  stood.  The  only  contract  in  th«t 
case  which  they  took  over  here  was  a  contract 
to  employ  the  plaintiff  till  the  expiration  of  the  notice. 
On  the  expiration  of  the  notice  his  term  ceased.  In 
that  case  the  new  managers  had  to  give  no  further 
notice ;  they  had  to  do  nothing  which  could  be  held 
to  be  a  dismissal  within  the  mesning  of  the  phrase  as 
used  in  the  Act  of  1902 ;  all  that  they  had  to  do  was, 
when  the  term  of  office  came  to  an  end  according  to 
the  notice,  to  appoint  some  person  whom  they  thought 
fit  to  fill  up  tne  vacancy.  In  that  they  would  be 
doing  nothing  which  was  wrong,  nothing  of  which 
either  the  county  council  or  the  plaintiff  could  com- 
plain. Now  ti^e  the  other  view  of  the  Act  of 
Parliament,  that  upon  the  Act  coming  into  operation 
the  original  contiract  terminated.  It  is  common  ground 
that  no  fresh  contract  was  made  between  the  new 
managing  body  and  the  plaintiff.  Assuming,  then, 
that  matters  went  on  as  they  did,  and  that  we  are  to 
imply  some  contract  with  the  assent  of  the  county 
council  if  that  be  necessary,  the  only  contract  that 
should  be  implied  is  a  Qontraot  to  continue  to  employ 
the  plaintiff  to  the  end  of  his  term.  When  that  term 
came  to  an  end  he  ceased  to  be  teacher,  and  the 
managers  had  to  employ  a  new  master  in  his  place. 
Again,  they  had  to  do  nothirg  which  would  amount  to 
a  dismissal  within  the  meaning  of  the  Act.  Again, 
there  would  be  nothing  of  which  either  the  plaintiff 
or  the  county  council  had  any  right  to  complain. 
Whichever  view,  therefore,  is  taken  of  this  Aot  of 
Parliament,  it  is  dear  to  my  mind  that  the  plaintiff 
in  this  case  has  no  right  whatever  as  against  the  new 
managing  body,  and  that  this  action,  even  if  the 
defect  as  to  parties  were  cured,  wholly  fails. 

Cozens-Habdt,  L.J. — I  am  of  the  same  opinion, 
and  I  should  not  add  anything  except  for  the 
circumstance  that  I  desire  to  state  my  view  that 
it  is  not  necessary  to  express  any  opinion  upon 
many  of  the  points  which  have  been  argued  before 
u«.  The  question  whether  contracts  entered  into 
before  the  appointed  day  by  the  old  managers 
are  enforceable  by  and  against  the  new  manag- 
ing body  created  by  the  Act  is  one  upon  which 
we  have  heard  a  great  deal  said.    I  desire  to  keep  an 
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ontirely  open  mmd  on  that  ^uettiou  if  and  whea  it 
cornea  befora  the  court,  but  in  my  view  it  is  wholly 
uQoeoflfliary  to  daal  with  the  matter  now,  If  luk 
right«  under  the  old  contract  eaa  be  euforcs^d  by  th^ 
pUIn tiff  ag» ait  th^  new  body  of  maiiageri,  it  it  in 
my  optLiai  plaia  that  they  can  be  only  tha  righta 
whio^  were  in  exists  no  3  on  the  lit  of  July  when  the 
Act  c^me  into  operation;  but  on  the  1st  ci  Jnly  the 
only  contract  which  was  in  exiatetice  was  a  coutraot 
for  a  term  expiring  on  thd  0th  of  August  If,  how- 
ever, the  rigbta  utid^r  the  old  contract  cannot  be 
enforcei  agmnit  ttie  new  mauagars,  atilL  lees  can  tbe 
plaintiff  have  any  relief  in  tbia  aotion.  Thera  is  the 
f  irther  ground  to  which  I  am  not  able  to  aee  any 
ana  WE  r^  that  the  pluntiff  hiS  brought  the  wrong 
defend  in^B  before  the  court,  and  on  that  gronnd  also 
he  cannot  obtain  ar^y  relief. 

Sjlicitora,  Baker  iS^  NikiTm;  Crawht/,  Armldt  ^  Ca, 


^/       Chan*  Div,  1 
Y         ^arweU,  J.  J 


Iftigft  Court  of  3lu0tici, 


Feb,  7. 
Eis  parte  Thavje's  Estate,  (a,) 

Lnndi  Ulamei  Act—CoTnpuIsorjfpurckase^Eeitivestment 
of  purchate^moneys  in  iand—GranUng  Imieai  part  of 
purchase  agrecmfttt—Exptmes  of  rtinvtHmen inlands 
Clausei  ConsoUdaiim  Act,  1345  (8  dfc  9  Vid.  e.  18), 
t,  81. 

Where  land  hat  to  he  houfjhi  for  the  reinvettment  of 
purchaBe-mone^i  obtained  h^  a  ccmipnUory  mt^$,  the  cotts 
of  grunting  a  kme  to  the  vcnd&r^  of  auch  land  will  not  be 
hdd  to  be  escpemce  incidental  to  reinveMtmeftt  u^ithin  the 
meaning  of  aecUon  Bl  of  the  Land»  Cfauies  Consolidation 
Adf  1S46,  even  where  the  agrmmeni  to  fjrant  &mh  Imu  ii 
ujmrt  of  the  agreement  to  purchaie  the'land, 

Adj^>nmed  summons* 

The  Corporation  of  the  Oily  of  London,  under  the 
powers  conferred  upon  them  by  the  Holhorn  Valley 
Improvement  Act,  18G4,  and  the  HoJborn  Valley 
Improvement  A  men  dm  eut  Ac  t^  IS  67,  acquired  land  by 
compulaory  purcbaae  from  the  trualees  of  the  Thavie 
Eatate,  a  charity  eatabli shed  under  Ihe  will  of  John 
Thavifi  and  holding  land  for  the  pnrpoaei  of  ita  trusts. 
The  money  \9hlch  rf^presented  the  purchase  price  was 
in  cDUit  A  summons  waa  iaiued  by  the  trustee  of 
the  charity  asking  for  the  approval  by  the  court  of  an 
Bgreemeut  whereby  it  wa*  proposed  to  reinveat  the 
purchaae-moneja  in  ihe  puroh^we,  by  the  charity 
trusteea,  of  freehold  landaon  the  east  side  of  Leather- 
lane  in  the  City  of  London,  and  for  payment  out 
of  court  to  complete  the  purchaae.  The  agreement, 
for  which  approval  was  desired,  provii3ed  that  the 
purehasen  (the  chiirity  truateea)  should  grant  to  the 
vendora  a  lease  of  the  said  land^  at  &  ground- rent,  for 
a  term  of  ycara,  and  a  question  arose  in  chambers  as 
to  the  00s ts  of  granting  thia  lease. 

For  the  trustees  of  the  Thavie  Estate  it  waa  con- 
tended that  section  81  of  the  Land  Clauses  Ocrnsolida- 
tion  Act,  184a,  applied  to  the  costs  of  granting  a  leaae 
to  the  vendora  of  tbe  property  bought  with  the  money 
in  court  when  reinveated.  It  was  admitted  that  the 
oost«  of  the  convey acce  in  fee  of  such  property  fell 
within  the  section;  and  that  the  co»ta  of  such  leases 
as  the  present  one  had  been  paid  in  somft  previous 
eases  as  being  costs  incidental  to  convey  anoa. 

(a,)  Boported  by  0,  H.  Cardbk  Noab,  Eaq„ 
Barrister-at-Law- 


The  master  decided  that  the  costs  oE  granting  a 
lease  to  the  vendors  of  the  property  in  Leather- lane 
ahonld  he  paid  for  by  the  city  coiporation  as  part  of 
the  costs  of  the  convey anO€  to  the  Thavie  truiteas* 

Owen  Thompson  J  for  the  plaintilftf,  the  Ttiavie 
traatees,  cited  E^  partf  Th§  (iovernors  of  Chritt** 
Hospital,  L.  E.  20  Eq.  605  ;  and  Ei^  parte  The  Vicar 
of  JSawiton,  6  W*  E,  492,  27  L.  J,  Cb,  755, 

Baker,  for  the  responden'^s,  the  O^rpo  ration  of 
London* 

Faewsll,  J.,  in  giving  judgment,  said  :  Thif  is  a 
qneation  arising  on  the  inttpretation  of  the  Lands 
Clauses  Consolidation  Act,  which  I  think  has  already 
been  settled.  In  spite  of  cases  where  these  costs  are 
said  to  have  been  allowed,  I  should  never^  apart  from 
the  decision  of  the  masler^  have  had  any  doubt  that 
the  costs  of  granting  a  lease  to  tbe  vendors  of  the 
property  in  thia  instance  could  not  be  constraed  as  an 
expanse  incidental  to  the  reinveatment  of  the  pur^ 
ohaae^moneya  obtained  from  the  Corporation  of  the 
City  of  London. 

Mmter^a  decision  reversed , 

Solicitors  for  the  plaintiffs,  Ponti/nx,  Hewitt,  dc 
Pitt 

Solicitor  for  the  defeiidatitB«  Tf^  Giitf  Solicit&r. 


awS'^E^r.  J. !  J"-  21.  23.  24,  25.  26 ;  Feb.  18. 

BiEDAE  EuflBEH  Co.  (LiariTED)  V*  WALLIBrOTOir, 
WBaxoK,  &  Co.  (a.) 

Patent — Infringemm^—  ComMnation —  Sab/ect-matier^ 
Eej*ai'r^ 

The  defendants  m€tde  hj  may  of  repair  a  new  rubber 
iffre  for  an  old  patmt  rim  of  the  plaintiffs  and  fiUed  it 
int^  the  rim  to  replace  tlte  pretnous  rubber  ttfre,  which 
was  lifarn  out.  This  mis  done  bona  fide  by  way  of 
repair.  The  plaintiffs  admitted  that  anyone  vja^  eniitl^ 
to  make  and  sell  rubber  tyres  to  fit  the  rims.  The  in- 
fringemetd  alleged  imia  placing  the  tyre  in  the  rim* 

Heidi  it  is  u  quest  ton  of  fact  in  each  cam  wlkdher  Vm 
work  which  has  been  dcmc  mtty  fairly  be  termed  a 
"repair"  regard  being  had  in  each  case  to  the  exact 
natnre  of  the  invention. 

Where  a  subordinate  integer  is  specified  and  claifnedf 
and  a  larger  combination,  of  which  i/iis  integer  is  part, 
is  aho  claijncili  the  ptdentee  is  at  the  peril  of  Justifying 
the  combinaiiont  as  matter  ivhich  ought  prt^jerly  to  form 
the  subject  of  a  patent  of  invention  ;  and  he  does  not  dis- 
charge this  burden  where  there  is  no  nouelly  or  invention 
in  the  larger  claim,  hat  the  combinatiork  ii  inerdy  tin 
obvious  one  if  the  subordinate  integer  is  to  be  taed  at  aiL 

Action  for  infringement  of  m  patent 
MouH^n,  K*€  ,  a*id  fl'aJ^r,  for  the  plain tifis,  I 

BousfiM,  EX\,  and  FF.  Neill,  for  the  defendants* 
SwiNFEN  Eady,  J.,  in  givicg  judgment,  said :  The 
plaintiffs  claim  an  injunction  to  restrain  the  infringe- 
ment of  a  patent,  and  damriges.  The  patent  in  ques- 
tion ia  Ko.  11,686  of  1900,  granted  to  the  pUintiff, 
James  Mecredy  HacLulich,  for  "  Improvement! 
relating  to  rims  and  tires  for  vehicle  wheels/'  The 
patentee  claims  to  have  invented  a  wheel-rim  of  a 
particular  shape^  intended  to  receive  a  solid  iodit^ 
rubber  tyre.  The  width  of  the  month  of  tbe  rim,  or 
the  spac«  between  the  inner  edges  of  the  flanges »  it 

{a.)  E-iported  by  PAtrt  Steickla^ti},  Esq,,  Barrister- 
at-Lftw* 
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approxiinately  the  same  as  the  width  of  the  base ;  the 
flioges  project  ontwardlj^  from  the  base,  and  then 
retam  the  same  distance  inwardly;  the  inner  sides  of 
the  flanges  are  flat,  and  of  equal  length ;  or,  as  the 
patentee  says,  resemble  in  oross-seotioa  the  two  equal 
sides  of  an  isosceles  triangle.  Tne  rubbar,  to  fit  the 
tyre,  is  of  such  a  shspe  in  cross-section  that  under 
ordinary  pressure  it  will  not  o^er-hang  or  project 
laterally  beyond  the  edges  of  the  flanges,  and  accord- 
ingly the  patentee  olums  that  when  under  pressure  it 
will  not  be  cut  or  injured  by  le'ng  pressed  against 
the  unyielding  metal  edge,  but  will  have  free  access 
within  the  lim ;  and,  moreover,  the  tire  will  not  be 
pinched  by  the  edges  of  the  flanges  of  the  rim  as  in 
Clincher  tyres.  The  patentee  also  claims  that  with  a 
lyre  so  shaped  inextensible  wires  or  bands  for  securing 
the  tyres  to  the  rims  are  unnecessary,  and  he  is  thus 
able  to  dispense  with  what  is  frequently  a  c»use  of 
injury  to,  or  destruction  of,  the  rubber. 

The  defendants,  who  are  rubber  manufacturers, 
denied  inhingement,  and  disputed  the  yaUdity  of  the 
patent  on  the  ususl  grounds.  The  defendants  have 
not  made  or  supplied  any  rim.  They  have  made  by 
way  of  repair  a  new  rubber  tyre  for  an  old  patent  rim 
of  we  plamtiffis,  and  they  have  fitted  it  into  the  rim  to 
replace  the  previous  rubber  tyre,  which  was  worn  out. 
It  appears  that  this  work  was  in  fact  actuidl^  done 
for  the  plaintiffs,  although  the  person  sent  with  the 
old  rim  did  not  disdose  the  plaintiffs*  name.  The 
plaintiffs  admit  that  the  defendants  are  entitled 
to  make  and  sell  rubber  tyres  of  any  suitable 
section  to  fit  their  riois ;  but  they  contend  that  the 
defendants  cannot  fit  them  into  the  rims,  even  by  way 
of  repair,  as  by  so  doing  they  make  the  combination 
claimed  in  the  second  claiming  clause  of  th  e  patent 
and  infting^e  the  patent* 

The  speoifioation  does  not  particularly  describe  and 
ascertain  the  nature  of  the  invention,  and  the  manner 
in  which  it  is  to  be  performed. 

In  substance,  the  plaintiffis*  claim  is  for  a  rim  of  a 
new  shape  and  in  combination  with  a  tyre  to  fit.  No 
daim  is  made  to  the  tyre  except  in  combination  with 
the  rim.  Bolid  rubber  tyres  have  been  made  of  very 
numerous  patterns,  and  it  is  obvious  that  a  slight 
variation  of  the  section  of  rubber  could  not  form 
subject-matter  of  a  patent.  In  my  opinion,  the  same 
may  be  said  with  regard  to  rims. 

The  plaintiffs'  patent  is  invalid  for  want  of  novelty. 
If  the  patent  is  invalid  there  is  an  end  of  infringe- 
ment ;  but,  assuming  the  patent  to  be  valid,  have  the 
defendants  infringed  it,  and  do  they  threaten  and 
intend  to  infringe  it  in  the  future  P  The  defendants 
have  supplied  a  new  rubber  tyre  and  inserted  it  into 
an  old  nm  of  the  plaintiffs*  to  replace  the  old  tyre  worn 
out.  This  was  done  bond  fide,  by  way  of  repair. 
The  plaintiffs  contend  that  this  is  an  infringement 
of  their  patent,  although  they  concede  that  aoy  one 
is  entitled  to  make  and  sell  rubber  tyres  to  fit  the  rims. 
The  infringement  alleged  is  placing  the  tyre  in  the 
lim.  This  is  done  in  a  way  which  fs  old,  and  by  use  of 
machinery  which  is  old,  and  by  which  all  solid  tyres  of 
this  kind  are  placed  in  metal  rims.  Have  the  defend- 
ants infringed  the  patent?  In  the  recent  case  of 
Dunlop  Fneumaiie  Tyre  Co.  {Limited)  v.  David  Moteley 
&  8oM  {Limited),  52  W.  B.  454,  [1904]  1  Ch.  612, 
621,  Cozens-Hardy,  L.  J.,  said :  **  I  think,  speaking 
for  myself,  that  there  may  be  a  third  class  of  cases 
in  whidi  the  supply  by  the  defendants  might  be 
perfectly  lawful — I  mean  for  the  purpose  of  repair. 
The  word  '  repair  *  is  no  doubt  a  difficult  one  to  con- 
strue, but  I  do  not  think  that  Dunlop  Pneumatic  Tyre 
Co.  {Limited)  v.  Neal,  47  W.  E.  632,  [1899]  1  Ch. 
807,  justifies  the  construction  which  was  put  upon  it 
by  the  appeIUnt*s  counsel.  I  certainly  doubt— I  will 
not  say  any  more  than  that-^whether  the  holder  of  a  [ 


licensed  tyre  may  not  replace  a  worn-out  cover  with- 
out being  guUty  of  an  infriogement  of  the  patent. 
It  is  not  neoessary  to  decide  that  point  now,  and  I 
only  desire  to  keep  that  point  open  for  future  con- 
sideration.** I  folly  appreciate  the  difficulty  felt  by 
Cozens-Hardy,  L.J.,  in  comtruing  the  word  '*  repair,*' 
but,  in  my  opinion,  it  is  a  qaestion  of  fact  iu  each 
case  whether  the  work  which  has  been  done  may 
fairly  be  termed  a  ''repair,*'  regard  being  had  in 
each  case  to  the  exact  nature  of  the  invention.  The 
purchaser  of  a  patented  article  has  a  right  t)  prolong 
its  life  by  fair  repair,  but  he  has  not  any  right  to 
obtain,  without  licence  from  the  patentee,  a  sub- 
stantially new  article,  made  in  accordance  with  the 
invention,  retainiog  some  subordioate  part  of  the  old 
article,  so  that  it  may  be  said  that  the  combination 
is  not  entirely  new.  Such  a  retention  of  an  old  part 
would  be  colourable  only,  and  would  not  prevent  the 
article  from  being  substantially  a  new  article,  instead 
of  being  substantially  a  repair  of  the  old  one.  This 
was  the  case  of  Dun /op  FneumtUic  Co,  (Limited)  v.  Neal, 
where  North,  J.,  held  that  the  tyre  was  really  a  new 
tyre ;  nothing  was  left  of  the  old  tyre  but  the  wires, 
and  one  of  these  had  been  broken  and  was  mended  by 
the  defendants. 

In  the  present  case,  assuming  validity,  the  plaintiffs* 
real  invention  is  a  metal  rim  of  a  particular  shape,  to 
receive  a  rubber  tjre ;  the  soft  wearing  part  is  the 
rubber  tyre,  and  in  the  nature  of  thinss  the  rim  is 
calculated  to  wear  out  several  tyres.  Unless  the  pur- 
chaser is  able  to  have  new  rubbers  placed  in  the  rim, 
he  cannot  obtain  the  use  of  the  patented  article  for 
the  fair  period  of  its  life.  This  is  not  a  repair 
amounting  to  reconstruction,  and  a  new  article,  but  a 
fair  repair;  the  old  metal  rim,  the  distinguishiog 
feature  of  the  invention,  beiog  retained  not  oolourably 
but  because  essential  and  practically  as  good  as  new, 
and  a  fresh  rubber  put  to  replace  the  old  one  worn 
out.  In  my  opinion,  there  has  not  been  any  infringe- 
ment. 

It  may,  however,  be  further  urged  that  in  the 
present  case  the  patent  also  claims  as  new  **  a  wheel 
rim  and  soLd  rubber  tyre  coostrucled  substantially  as 
described,  and  Uiat  the  defendants,  by  fixing  the  tyre 
in  the  rim,  have  assembled  the  parts,  and  made  the 
plaintiffs'  combination."  But  I  cannot  in  any  case 
regard  this  claim  as  valid,  even  if  the  patent  were 
otherwise  valid  as  regards  the  rim.  No  doubt  there 
may  be  a  valid  patent  for  a  combination,  even  though 
all  the  parts  be  old,  but  there  must  be  novelty,  in- 
vention, and  merit  in  the  combination  to  support 
validity.  Where  the  only  invention  is  in  the  form  of 
one  part  of  an  article  or  machine,  which  part  is 
separately  claimed  as  an  invention,  the  scope  of  the 
patent  cannot  be  enlarged  by  claiming  that  part  iu 
every  combination  in  which  it  can  be  used,  however 
obvious.  The  patentee,  having  claimed  the  rim,  cannot 
extend  the  scope  of  the  patent  by  claiming  the  rim  in 
combination  with  a  rubber  tyre,  as  that  is  the  only 
and  obvious  manner  in  which  the  rim  is  intended  to 
be  used,  and  there  is  no  invention  or  merit  in  the 
combination  apart  from  the  novelty  in  the  shape  of 
the  rim  itself.  If  the  patent  be  restricted  to  the  form 
of  the  rim,  it  is  obvious  that  the  defendants  have  not 
infringed,  and  as  that  is  all  that  the  plaintiffis  o«i 
claim  to  have  invented  they  cannot  extend  the  ambit 
of  the  patent  by  an  additional  claim  for  a  coinbination 
and  so  bring  within  it  something  as  an  infringe- 
ment which  would  not  have  been  an  infringement 
if  the  patent  had  been  for  the  rim  abne.  It  was 
pointed  out  by  Lord  Cairns  in  Clark  v.  Adie, 
26  W.  E.  46,  [1877]  2  App.  Oas.  316,  321,  that 
a  patent  may  be  granted  for  a  larger  invention 
aud  also  for  certun  subordinate  integers  pro^ly 
specified  and  claimed ;  but  then  the  patentee  *'  is,  as 
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waa  eaid  by  tl^e  I/ordii  JuBti^fflt  at  tbe  ptril  of 
jufitifyiDg  tbose  subordmate  mt^^gers  aa  tbemielv«a 
matters  whioh  ought  properly  to  farm  the  subject  of 
a  patent  of  iiiveiitioQ/'  I  apprehend  that  the  con- 
verae  of  this  pioposilion  also  holda  true,  that,  where 
a  aubordinate  integer  19  apeciifi>i}d  and  claimed  and  a 
larger  combiDation  of  whioh  this  integer  u  part  ia 
&ko  olaimed^  tbe  patentee  ia  at  the  peril  of  juatifyiag 
the  cotobinattgn.  a»  matter  which  ought  properly  to 
form  the  anbjact  of  a  patent  of  invention ;  and  he 
does  not  dieoharge  tliia  burden  wh^re  tb^re  la  no 
novelty  or  invention  in  the  larger  olriim,  but  the  com- 
bin^tion  in  merely  an  obvtoua  one,  if  the  fitibordinata 
integer  ia  to  be  used  at  alL  The  reault  u  thut  the 
action  fails  and  must  be  diamiaif  d  with  coftta,  except 
tbat  the  plaintilPa  must  hive  the  coal  cf  the  issue  of 
the  true  and  first  inventor*  and  there  will  be  a  set- 
off. 

Solicitors,   Shaen,   Roscoe,  MaiSfj/,  it  Co  ;  ihlhj^- 
Bristow,  mil,  Curti»,  Booth,  tk  Co. 
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K.  B.  Div* 

(Lorl  Alveratone,  L*G.J*t  fttid 
Kennedy  and  Ridley,  JJ,)      ) 

TtTRNER  &  80^  V,  Willis,  (a,) 
SQlkitor  and  cliejtt — Past  cosU—Oral  wjTeement  to  pay 
lamp  Mum^A^cGmit  skiUd—Bili  o/cmts. 
Where  a  solicitor  hns  a  bill  0/  coats  mjaimt  his  dtent 
on  the  one  hund,  and  the  dient  on  the  other  hand  has  a 
cltiim  against  the  soh'dtor  for  work  done,  not  of  a  pro- 
fesBional  nature,  then  if  the  solicitf^r  and  dtent  meM  and 
strike  a  balance,  in  favaur  of  the  eolict'tfjr,  that  is  not  an 
agreement  by  the  dientt^  pay  ht9  solicitor  u  lump  sum 
which  would  require  to  be  in  writing  mthin  the  meaning 
of  the  Solicitors'  BttnutieraUou  Acts. 

Thia  waa  an  appeal  from  a  decision  of  his  Honour 
Judge  Bacon  in  an  action  tried  at  the  Whitechapel 
County  Court,  Middlesex,  to  recover  the  aum  of  £35 
due  00  an  account  stated* 

The  plaintiff  firm  of  solicitors,  of  which  Mr,  Alfred 
Turner  was  tbe  surviving  partner,  had  eiiecuted  legal 
work  for  the  defendant  over  a  period  of  years 
extending  from  1881  to  1896.  No  bill  of  costs  waa 
rendered  until  the  2;jrd  of  Auguit,  1900,  when  an 
unsigned  bill  of  com  wai  sent  with  a  letter  to  the 
d^ndant*   The  amount  of  tbe  s*sd  hill  waa  £60  Os,  7d. 

Oj  the  24th  of  August,  1900,  the  defendant  called 
upon  the  plaintiff*,  and  at  the  trial  of  the  action  Mf » 
Alfred  Turner  alleged  that  the  items  in  the  bill  were 
gone  into  by  both  parties,  and  after  making  deductions 
for  moneys  owed  by  the  plamtiffi  to  the  defendant  for 
work  done  not  of  a  professional  character,  the  account 
waa  settled  at  £dd;  in  aoi>ordaoce  with  this  aettle- 
metit  Alfred  Turner,  sen.,  since  deceased,  m  the 
presence  of  the  witness,  marked  the  bill  as  follows : 
'*  £Bo  in  lettlement.*'  The  bill  was  produced.  The 
pliititiffi  addre^BBd  several  letters  to  the  dfcfendant 
recLueatiug  p*yaient,  and  in  a  letter  of  the  9th  of 
April,  1901,  the  defendant  admitted  indebtedness* 

At  the  trial  the  defendant*a  connsel  npon  the 
conoluaion  of  the  plaintiffs'  case  submitted  that  there 
waa  uo  caae  for  him  to  answer,  and,  the  learned 
county  court  judge  concurring,  no  evidence  was  called 
for  the  defence.  The  judge  noo -suited  the  plaintiffs 
on  the  following  grounds:  {!)  **That  the  letter  of 
the  9th  of  ApriJ,  l&oi,  wai  not  such  an  aoknow- 
ledgment  m  implied  a  promise  to  pay,  and  that  the 
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defence  under  the  Btatnte  of  Limitations  prevailed.*^ 
(2)  "That  the  agreement  tued  upon  was  a  verbal 
agreement  by  a  client  to  pay  his  iolicitor  a  lump  sum 
in  discharge  of  past  costs,  and  that  such  agreement 
waa  not  binding  on  the  client,  not  being  in  writing*'* 
The  plaintiffs  appealed. 

Nield,  for  the  appellauta, — I  admit  that  the  letter  of 
the  9th  of  April,  1901,  does  not  talie  the  debt  out  of 
the  statute,  out  the  time  miist  be  held  to  run  from 
the  24th  of  August,  1900,  when  tbe  defendant 
admit  led  that  £35  wai  due  ou  an  account  staled  : 
Ashby  V,  Jamea,  11  M.  &  W.  5 J 2.  A  bill  of  coats, 
although  not  signed  (Solicitors  Act,  1^43,  i.  37},  and 
an  agfeement  to  pay  a  solicitor  a  lump  sum,  although 
not  in  writing  within  tbe  requiremeuta  of  section  8  of  the 
Solicitors*  Bemun oration  Act,  1881^  maj  nevertheless 
be  judiciaUy  noticed  for  other  purpoaes  than  to  found 
an  action  [mde  In  re  Pender^  16  L.  J*  Ch,  25 ;  In  re 
Musselt,  Bon,  cC  Scott,  30  Ch.  D.  1 14) ;  thus  courts  have 
recogniised  an  uniigned  bill  of  costs  to  constitute  a 
good  set-off. 

Counsel  also  referred  to  In  re  BilUngs,  5  Dowlinga 
Prac.  Caa.  126. 

Wafde,  for  the  reapondent* — No  bill  of  costs  haa 
bean  delivered,  because  thia  aummary  of  work  done 
cinnot  be  termed  a  bill  of  oosta,  and,  therefore,  the 
plain tiffet  cannot  sue  on  an  account  stated*  Eicke  v. 
Nokes,  1  M,  &  B,  359  ;  Brooks  v.  Bockttt,  9  Q.  B.  D. 
847 ;  In  re  West,  King,  S  Ad^ims.  40  W,  R.  644,  [1892] 
2  a.  B.  102 ;  aLd  In  re  Mussdl,  Soji,  *t  ScoU  are  in  my 
favour*  Tbe  whole  object  of  the  Solicitors  Acts 
would  be  null  and  void  if  a  solicitor  could  mark  en 
this  bill  of  costs,  assnmiog  it  to  be  a  bill  of  coats  at 
all,  *'  £3o  in  settlement/'  There  is  nothing  to  show 
that  tbe  account  was  actually  settled  at  £S6, 

Lord  AxvERSTONE,  L*CJ.— There  muat  be  a  new 
trial.  I  do  not  propose  to  express  a  final  opinion  as 
to  what  the  rights  of  the  parties  may  be  when  the 
facts  are  ascertained,  because  it  seems  to  me  tbat  a 
good  deal  is  to  be  said  on  both  sides  as  to  what,  as  a 
matter  of  f^ct,  the  alleged  account  stated  actually  is. 
If  this  ia  only  a  claim  made  by  the  solicitors,  it  b  not 
a  bill  of  costs  at  all.  If  on  the  other  hand  it  la  a  good 
account  stated,  the  authorities  which  have  been  cit^d 
to  11a  would  aeem  to  abow  that  an  agreement,  where 
the  claim  litigated  on  conaists  on  the  one  side  of 
solicitors'  costs  and  on  the  other  of  costs  incurred  by 
the  solicitor  for  work  done  by  the  client,  need  not  b^ 
in  writing.  The  learned  county  court  judge  in 
dealing  with  this  matter  of  an  account  stated 
practically  decided  this  particular  eaae  on  the  second 
ground  set  out  in  t^e  notice  of  appeal— viz.,  *'that 
the  agreement  sued  upon  waa  a  verbal  agreement  by 
a  client  to  pay  bis  aoligitor  a  lump  aum  in  dia charge 
of  paat  costs,  and  that  such  an  agreement  was  not 
binding  on  the  client,  not  being  in  writing."  As  at 
present  adviaed,  if  this  bargain  was  a  bargain  with 
respect  to  a  claim  of  .£50  by  the  solicitor  on  the  one 
hand,  and  on  the  other  a  cross-claim  by  the  client  for 
a  sum  of  money,  and  the  parties  agreed  to  settle  for 
£33,  that  would  not  be  the  kind  of  bargain  required 
to  be  in  writing  within  the  meaning  of  the  section 
with  which  the  learned  conntjr  court  judge  has  been 
concerDed,  The  only  other  point  is  that  the  Ittter  of 
the  9th  of  April,  1901,  did  not  take  the  original 
claim  out  of  the  Statute  of  limitations ;  thia  ia  now 
admitted.  That  being  so,  I  think  there  ought  to  be 
a  new  trial,  becauae  in  my  opinion  the  re^  rights  of 
the  plaintiffs  cannot  be  ascertained  untU  the  true 
facts  have  been  dealt  with.  It  cannot  be  taken  that 
the  trike  state  of  facts  was  auch  aa  was  depcaed  to  by 
the  one  witness  who  was  called.  I  do  not  think  we 
can  deal  with  this  case  00  the  facte  as  prov*id.    We 
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think  there  must  be  4  new  trial.    Costs  will  abide  the 
event* 

EsmrsDY,  J.— I  agrae.  No  point  arises  on  the 
first  qnestioD.  The  second  ground  was  that  the  agree- 
ment sacd  upon  was  a  verbal  agreement  by  a  client  to 
pay  his  folioitor  a  lump  sum  in  diiolxarffe  of  past 
costs,  and  that  such  agreement  was  not  binding  on 
the  dient,  not  being  in  writing.  I  think  that  the 
objections  to  the  claim  would  have  been  good 
objections  if ,  as  a  matter  of  fact,  the  learned  county 
court  judge  had  decided  the  question  of  fact-^-viz., 
that  the  account  stated  consisted  solely  of  solicitors' 
claims  purported  to  be  settled  on  that  bilL  It  seems 
to  me  the  reason  of  there  beinsr  a  new  trial  is  this— in 
the  evidence  as  it  stood,  after  hearing  one  witness  the 
learned  county  court  judge  non-suited  the  plaintiffii. 
On  that  evidence  it  may  be  argued  that  the  account 
was  not  constituted  solely  of  this  solidtors*  bill,  but 
consisted  of  a  contra  account  which  was  taken  into 
consideration,  and  the  account  alleged  to  be  stated 
was  the  result  not  only  of  a  claim  by  the  plaintiffs 
settled  by  the  a|;reement,  but  of  claims  which  had 
nettling  to  do  with  a  solicitor's  bill  at  alL  And  I 
think  for  the  distinction  there  is  ground  in  the 
decision  which  is  cited  by  Bnllen  and  Leake  under  the 
head  of  "  Account  Stated  " — ^viz.,  the  case  of  Boadding 
V.  Eyle$9  9  Q.  B.  858.  The  declaration  claimed 
for  work  done,  and,  secondly,  on  an  account  stated. 
To  the  account  stated  it  was  pleaded  *<  that  the 
account  therein  mentioned  to  have  been  stated  was  so 
stated  solely  of  and  concerning  the  said  debt  (i.e  ,  on 
account  of  work  done  as  solicitor),  and  not  other«?ise." 
And  what  the  court  held  was  that  under  those  ciroutn- 
stances  the  plea  was  a  perfectly  good  plea.  The 
plaintiffs'  counsel  seemed  to  have  assumed  from 
something  that  fell  from  the  learned  judge  that  the 
defendant  might  reopen  the  account  u  some  only  of 
the  items  related  to  law  proceedings,  for  he  says : 
**  It  cannot  be  said  if,  in  point  of  fact,  the  accounts 
had  been  cast  up  and  a  balance  struck,  a  defendant 
might  reopen  them  if  one  item  related  to  lawpro- 
oe^mgs."  The  question  of  fact  remains  to  be  tried, 
and  to  be  tried  on  the  basis  of  my  lord's  decision. 

BiDLBT,  J. — I  am  of  the  same  opinion. 

N^ew  trial  ordered. 

Solicitors  for  appellant,  Mekcdfe  <£*  Storr. 

Solicitor  for  respondent,  Qeo,  Vandamm* 


Nov.  3,  18. 


E.  B.  Div. 

(Lord  Alverstone,  L.C.  J.,  and 

Etnnedy  and  B  dley,  JJ.) 

Imperial  and  Grand  Hotels  Co.  v.  Christ- 
CHTJROH  Guardians,  (a.) 

Poor  law—Rating  ^  Apwal — Time — Poor  Belief  Act, 
1743  (17  Qeo.  2,  c.  38),  «.  4— I7mon  Aiie$$ment  Com- 
miiUt  Act  Amendment  Act,  1864  (27  di  28  Vict.  c.  39), 
f.  1. 

During  the  currency  of  a  rate  certain  ratepayere 
appealed  against  an  asBeeement,  and  their  appeal  woe  die- 
missed  by  the  valuation  committee.  They  further 
appealed  to  quarter  sessions,  when  their  appeal  was 
allowed, 

Hddj  that  quarter  sessions  had  jurisdiction  to  enter- 
tain  the  appeal,  notwithstanding  that  two  meetings  of  the 
committee  and  one  of  quarter  sessions  had  been  held  before 
the  notice  of  objection  imis  given,  as  it  w<u  not  shown  that 
the  appellants  had  been  guilty  of  unreasonable  delay. 


(a.)  Beported  by  Alan  Hogg,  Esq.,  Barribter-at- 
Law. 


Case  stated  by  the  Becorder  of  Bournemouth  on 
an  appeal  from  the  Christohurch  Assessment  Com- 
mitteis  by  the  Imperial  and  Grand  Hotels  Co. 
(Limited)  against  a  poor  rate. 

The  recorder  allowed  the  appeal  and  reduced  the 
assessment. 

The  case  set  out  the  following  facts  :  The  rate  was 
made  on  the  21st  of  April,  1903,  to  provide  for 
expenses  incurred  before  the  3l8t  of  Mirch,  1904,  and 
was  made  payable  in  two  instalments  on  the  1st  of 
l£ay  and  the  Ist  of  Nov«*mber,  1903.  The  assessment 
committee  held  a  meeting  for  the  purpose  of  hearing 
objections  to  the  valuation  list  on  the  15th  of  May, 
1903,  and  at  this  meeting  no  objection  was  made  by 
the  appellants. 

On  tbe  26th  of  October,  having  previously  in  August 
paid  the  instalment  due  on  the  Ist  of  May,  tbe  appel- 
lants, the  hotel  company,  gave  notice  of  objection  to 
the  lint,  which  objection  was  duly  heard  by  the 
assessment  committee  on  the  12  ch  of  November,  when 
the  appellants  failed  to  get  relief. 

Dae  notice  of  appeal  to  quarter  sessions  was  given, 
and  the  appeal  was  heard  on  the  2nd  of  January,  1904. 
It  was  objected  on  behalf  of  the  respondents  that  there 
was  no  jurisdiction  to  hear  the  appeal,  inasmuch 
as   the  appellants   had   not  appealed  to  tbe   next 

Suarter  sessions  as  required  by  section  4  of  the  Pour 
^eUef  Act,  1743  (17  Geo.  2,  c.  38). 
The  recorder  overruled  the  objection,  and  af'er 
hearing  the  appeal  reduced  the  assessment,  but 
inismnch  as  the  appellaLts  had  not  taken  step*,  as 
they  might  have  aone,  to  appeal  against  tbe  r<ite, 
refused  to  order  the  return  of  the  first  instalment. 

Byde  and  Francke,  for  the  appellant  guardians. 

Clavdl  Salter,  K.C,  and  Hay  don,  for  the  respon- 
dents. 

The  arguments  bufficiently  appear  from  the  judg- 
ment. 

Cur,  adv,  vult. 

Lord  Alyerstone,  L.C.J.,  read  the  judgment  of 
the  curt. — This  is  an  appeal  on  a  case  stated 
from  a  decision  of  Mr.  Kinglake,  the  Becorder 
of  Bournemouth,  and  raises  a  question  of  some 
difficulty  under  the  Poor  Belief  Act,  1743,  and  the 
Union  Assessment  Act,  1862,  and  the  Amendment 
Act,  1864.  The  rate  appealed  against  was  made  on 
the  2  ist  of  AprU,  1903,  to  provide  for  expenses  up 
to  the  31st  of  March,  1904,  and  was  payable  by  two 
instalments,  one  on  the  Ist  of  May,  and  the  other  on 
the  Ist  of  November,  1903.  Meetings  of  the  assess- 
ment committee  were  held  on  the  15th  of  May,  the 
15fch  of  August,  and  the  12th  of  November.  Courts 
of  quarter  sessions  were  held  on  the  27th  of  June 
and  the  27th  of  October.  The  first  notice  of 
objection  was  given  by  the  appellants  to  the 
assesiment  conunittee  on  the  26  :h  of  Ootobf  r ; 
the  objection  was  heard  and  determined  on  the  12th 
of  November,  and  the  notice  of  appeal  to  the  sessions 
held  on  tbe  2ad  of  January,  1904,  was  given  on  the 
5th  of  December,  1903.  The  appellants  in  the  month 
of  August,  1903,  paid  the  first  instalment  due  on  the 
Ist  of  May. 

Objection  was  taken  to  tbe  jurisdiction  of  the 
recorder  upon  the  ground  that  the  appeal  to  tbe 
January  quarter  S'  ssions  was  too  late,  not  having 
been  brought  to  tbe  next  quarter  sessions  within 
tbe  meaning  of  section  4  of  17  G^o.  2,  c.  38.  It 
is  olrar  from  the  authorities,  and  iu  fict  it  is  not 
disputed,  that  up  to  tbe  passing  of  tbe  Uoioo  Assess- 
ment Committee  Act  Amendment  Aot,  1864,  the 
appeal  would  bave  been  too  late.  There  are  numerous 
authorities  which  establish  that  an  appeal  against  a 
rate  must  be  brought  at  the  next  pracUoable  sessions 
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at  whio^  an  appaJil  could  bo  loiic&d  :  /J'^j;  v,  Snuex 
Jii4iicfM,  lo  E^st  206  J  ^'i/.  V,  Writ  Riding  JmUceSt  K  B. 
^  E.  73  ;  and  rmm^rous  other  oftae»,  S  ction  1  of  ths 
UoioQ  AaaeasoiP'Ufc  Committea  Act  Aoaeodment  Act. 
1864,  proviiea  thst  no  pataon  9h%\l  bs  alio  -v^d  to  appeil 
8 gainst  ft  pior  Trtt^  udIpss  he  gta-U  have  gireu  to  the 
aifteaimeut  committee  no  Hoe  of  obj  motion  fti^ainot  the 
TaliiatiQn  list,  and  ah  all  have  fail  el  to  obtam  such 
relbf  in  the  matter  as  be  deeoii  jast.  And  tbe 
■ection  fartber  provided  tbat  '*  After  notice  giiren  at 
any  time  in  tbe  manner  pronded  bf  the  said  Act 
with  roapect  to  obj^cti^na,  the  committee  eh  all 
bear  [ftuch  objecfions]  with  full  power  to  call  for 
and  itmetid  atioh  liaf',  although  th*)  same  haa 
been  approved  of,  and  no  iTibteq^uent  liat  h^  been 
tranamttted  to  them,  and  if  they  amend  the  same 
iball  give  notice  of  suob  ametidmi?nt  to  the  overseers, 
wbo  shaU  tVreupou  alter  their  then  curreut  rate 
acoordii  gly.'^  It  was  couteiid?d  on  behalf  of  the 
fcspondetits  that  the  proviao  to  thia  section  wbioh 
ctakea  it  a  condition  precedent  to  an  appeil  that  an 
appellant  phall  have  giv^n  nilice  of  objection  to  the 
aat^eistiient  commit  Ue  and  ah  all  have  failed  to  obtain 
relief,  had  not  aff  c'ed  the  duty  of  the  appelUnta 
under  afctiou  4  oi  the  Act  of  1743  of  bringiog  hie 
appeal  at  tbe  next  practicable  aeaaioDi  after  the 
pubHciatioa  of  thf)  rate,  and  tbiit  inaamncb  m%  the 
appellauta  hiid  tnkeri  no  atepa  uattt  the  20th  of 
October,  and  had  allowed  the  m^etinga  ol  the  aiaesa- 
mcnt  committee  of  M^y  and  Auguat  to  go  by,  and  that 
no  explanation  waa  given  to  account  for  the  delay,  the 
appelUnta  had  failed  to  comply  with  the  prorifiaoa  of 
tb"!  Act  of  1743.  It  wai  further  con teaded  that,  ina<- 
mnch  aa  the  recorder  bad  found  the  appelknta  had 
not  t liken  et«pa  which  they  might  have  taken  t  >C'bject 
at  an  earlier  date,  he  bad,  in  fff-^ot,  dflcidsd  that 
thft  delay  in  going  to  the  as8*fB9ment  commit  t*^^?  and  the 
cmiequent  postponeraetitof  the  appenlah  iwed  that  the 
appall liuts  had  not  brought  the  app^ial  to  the  rtext 
p t ac t i  ea-bl  e  aea  si  f  >u  a.  Th  e  re  1  s  a  grea  ^  deal  of  f  orce  in  t heae 
conteiitions,  and  there  it  no  douht  that  the  language 
iu  BO  me  ol  the  judgmnnts  which  have  been  give  a 
fiho^B  that  an  appellant  ought  to  be  prompt  in  raulug 
objection?.  F^r  instance,  BoviU,  C-J.^  "i  ^^9^  v. 
Bi^yh4wa<i€  Union,  21  L.  T,  491^  in  deciding  in  favour 
of  an  appellant,  said  there  waa  nothiog  to  a  how  that 
the  appellant  took  more  than  a  reaaouablc  time  before 
takmg  any  atep*  But  we  are  dealing  with  a  q nidation 
of  jutisdiction*  Whatever  the  true  view  may  be  in  a 
cage  in  whioh  it  could  be  proved  that  as  a  matter  of  fact 
tbe  appellants  had  unreasonably  delayed  goieg  before 
the  ftisessment  committee,  and  had  thereby  exceeded 
the  time  allowed  for  appealingf  we  are  unable  to  say 
that  the  recorder  had  no  juiiidiction  to  entertain  thia 
appeal*  The  Act  of  1743  provided  that  the  appellajit 
ahould  appeal  to  the  next  gi'iieral  or  quarter  se^iioiil^ 
These  wofdjit  >i  we  b*ye  aireafly  eaid,  have  been  con- 
strued to  mean  the  n*^xt  practicable  ae^aioni.  Section 
1  of  the  Act  of  1S64  oontaiofl  no  aim'lar  direction  or 
limitation.  Beiianoe  was  pUced  by  the  appollanta, 
tbe  I(& pedal  and  Grand  Hotela  Co.,  upon  the 
worda  in  aeotion  I  of  the  Act  of  lS6kl,  **at  any 
time,**  following  tbe  worda  **  after  the  notice  given, '' 
but  we  doubt  whether  that  a^'gament  ia  eutitUd 
to  tnuoh  weight  becauae  theaa  woids  were 
undoubtedly  neceaaary  to  extend  the  limit  of 
twenty -eiitht  d*y8  during  which,  under  aection  IS 
of  the  XJoion  Assessment  Act,  m52,  a  person 
OonM  object  to  the  valuation  list,  and  alao  to  give  the 
committee  fo^er  to  alter  the  bit  notwithstanding 
appro  (ral  under  tbe  aams  Act.  But  apart  from  thia 
argumiut  the  at  ction  containa  no  direction  or  limita* 
tiun  similar  to  that  contained  in  the  Act  of  1743,  that 
the  appellant  I  hall  lodge  bis  objcctioa  before  the  next 
or  any  particular  meeting  of  the  asaeaament  committee i 


and  looking  to  the  practical  working  of  the  matter  WB 
think  it  quite  poaaible  that  the  Legialihtare  recognized 
that  these  objection  a  could  not  be  dealt  with  aa 
apeedily  aa  appeali  again  it  poor  ratee  under  tke  old 
law,  especially  bavirg  regard  to  the  extended  powera 
of  objeDtioo  which  were  conferred  by  the  Union 
Aaieaament  Committee  Acta  of  1662  and  1861. 
Further,  tbe  power  of  the  committee  to  alter  m 
current  ra*e  would  «e*m  indirectly  to  limit  the  titne 
within  which  objeotions  can  be  effectively  taken.  We 
expresa  no  opinion  aa  to  what  may  be  the  true  view 
to  be  takpn  in  a  case  in  which  the  wliole  period  for 
which  the  rate  waa  made  was  allowed  to  go  by,  or 
where,  as  we  have  said,  persona  have  been  gaOty  of  j 
noreaaotiable  delay  In  giving  notice  of  their  objections. 
But  we  are  unable  to  say,  in  this  caae,  in  whioh  the 
objectioQ  was  lodged  and  determiaed  and  the  appeal 
brought  witbin  the  period  of  the  current  rate,  that 
the  jurisdiction  of  the  court  of  qu*rteT  seasions  wai  I 
ousted  because  the  appellant  tnlght  have  lodged  big 
abjection  at  one  of  two  earlier  met  tiogs  of  the  aaaeaa- 
ment  committee.  Upon  ttie  wholi*,  therefore,  we  are 
of  opioion  that  tbe  recorder  was  right  ia  hearing  thd  ^ 
appeal  and  in  declining  to  give  effect  to  the  pre* 
Itmiuary  objection. 

The  other  point  raised  in  the  ciaa  must,  in  oar. 
opinion,  be  answered  in  favjur  of  the  hotel  oom*  ' 
panies*  The  recorder,  having  reduced  the  rateable 
value  from  £1  500  to  £U32o  in  the  one  case  and 
from  £2,050  to  £1,530  in  the  other,  ordered  that 
the  order  for  the  repayment  ol  tbeexueaa  should  onJy 
operate  in  respect  o!  the  second  instalment  of  the 
rate,  and  should  not  apply  to  the  first  instalment 
which  the  hotel  oompaniea  hai  paid  in  August. 
AiBuming  that  he  could  entertain  the  appeal  aa  wo 
have  already  decided,  he  waa  bound,  having  regard  ta 
theproviftioniof  section  8  of  the  Poor  Rate  Act  (41 
Gi'O.  3,  0*  23)  to  order  repayment  in  r*spect  of  the 
whole  rate.  We  t^^refore  tLink  that  fhe  appeal  of 
the  asaeaitmeni  committee  mttat  be  diami^st^d,  «itb 
coats,  and  the  order  varied  aa  abovs  directed,  and  the 
appeal  of  the  Imperial  and  Grand  Hotela  Go.  ihonld 
be  allowed,  with  ooata, 

S>licitora  for  respondent*,  LovtU^  Bon^  S  Fitfidd^ 
for  DrMt  dt  DrwUt  Chriatchnrob. 

Salioitora  for  appellauta,  U.   P.  Ingram,  for   0,  J* 
Lacey,  Bournemouth. 


^'""^^  AdmfmU  J?""  ^'^'  !  ^^^*  ^^'  -^'  2*' 

**TttK  GtrSTATSBEHO.**  (a,) 

Ship —  Collision —  neijnhitions  f<jt  Preventing  Colli ticna 
at  Sta,  IBdl,  art  25—"  Narrow  chantifU* 

Four  red  conical  h'fjhkd  bu&y»  hnvitti^  Beer*  phcetl 
iippr0£imfit*ly  in  the  cfniral  tinti  of  Sen  Reaeht  in  tk^ 
BivfT  Thamts.  to  mark  the  northern  »iik  o/  th€  dtepeH 
watfTf  a  coltiston  occurred  heiwetti  the  plainiigg^  vmdf 
which  tms  procetffitifj  ujh  ^^d  ih«  dtftudaniC  vtud^ 
toftich  im»  coming  dotmi  the  timr,  the  collision  oeettrring 
on  the  plaintiffi^  stnrhoard  iide  a/  the  chmnml  ihm* 
ma  rked. 

Tht  Court  held  that  the  defendants  were  jn/aaU,  tntii- 
mmh  a$  the  four  red  conical  lighted  huotfi  indicotttl  <i 
**  narrow  channtV^  httwttn  th^n  and  the  huotf*  to  ih€ 
iouth  of  thtm,  within  the  menning  of  articli  26  <>/  the 
RrtjuMimii  for  Prevent ing  ColliHon$  ut  Bitx. 

(a.)  Beported  by  Gwtnnb  Hall,  Eaq,,  Baniitar^ 
S  at  LftW. 
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High  Coxtbt. 


**  Tfll  QUSTAFSBBRQ.' 


High  Coxjbt. 


Aotion. 

The  iaofcs  fullj  appear  from  the  judgment. 

Laing,  K,C,t  9Jid  Dawion  Miller,  for  the  plaintiff^ 
the  owners  of  The  Bubi$. 

Aepinallt  jET.C,  and  Stuhhe,  for  the  defendants,  the 
owners  of  The  QuHafiherg. 

Gk)BSLL  Babnes,  J.— Oq  the  3rd  of  August,  1904, 
about  10  p.m.,  the  ttnn-sorew  steamship  The  BuhU, 
of  633  tons  gross  register,  manned  by  a  crew  of  six- 
teen hands,  was  proceeding  on  a  course  of  N.W.  by 
W.  magoetio,  up  Sea  B-isch  of  the  river  Thames  to 
the  south  of,  and  above.  No.  1  and  below  No.  2,  red 
oonioal  gas  buoys,  on  a  voyage  from  Oitend  to  Tilbury 
with  general  cargo  and  one  passenger.  The  Gasta/e- 
herg  is  a  Swedish  steamer  of  1,105  tons  gross,  and  she 
was  on  a  voyage,  with  a  crew  of  twenty  hands  and  a 
ooastiog  pilot  or  waterman,  from  the  Surrey  Com- 
mercial Docks  to  filvth,  in  ballast.  These  two  v  ssels 
met  in  collision  at  about  the  place  mentioned  by  the 
plaintiffs  in  their  preliminary  act,  the  contact  being 
between  the  stem  of  The  Ruhie  and  the  port  side 
about  amidships  of  The  Guatafiberg,  at  an  angle 
which  has  been  in  dispute  in  this  case. 

Now,  the  broftd  feature  of  the  plaintiffd'  case  is  that 
they  had  the  masthead  and  green  ughts  of  The  Gu6ta/$' 
herg  a  little  on  their  port  bo  w  at  ftrs^  and  that  the  mast- 
head and  green  lighti  of  The  Gusta/sherg  drew  ahead 
and  on  to  the  starboard  bow,  and  that  after  they  had 
done  so  The  Rahie,  having  trrived  off  No.  2  buoy,  and 
when  the  vessels  were  starbovrd  to  starboard,  atured 
her  course  from  N.W.  by  W.  i  W.  to  W.N.W.,  for 
the  purpose  of  bringing  hcsHlf  on  to  the  slightly 
altered  course  necessitated  by  the  different  line  of  the 
buoys,  and  g^ve  two  short  bl%sts  at  the  time  with 
her  whistle,  and  steadied  on  the  changed  oourie. 
Then  the  case  is  shortly  this :  that  when  the  vessels 
had  continued  to  approach  and  wrre  green  to  gr<reu 
The  Gu$ta/$berg  ported  across  the  bows  of  The  Ruhis, 
and  the  moment  that  was  seen  the  engines  of  The 
Ruhie  were  raversed  full  speed,  and  three  short  bUsts 
were  blown  twice  with  the  whistle.  The  short  point, 
therefore,  of  their  case  is  that  the  vessels  were  at 
the  material  time  green  to  green,  and  that  the  fault 
lay  with  the  defen£uits  in  portiog  into  the  plaintiffs* 
yeseeL 

On  the  other  hand,  the  defendants'  case  as 
pleaded  is  a  little  more  compHcated  in  state- 
ment, but  the  substance  of  it  is  that  when  first 
they  made  out  from  The  Gueta/aherg  the  lights 
of  The  Ruhie  she  was  a  little  on  their  starboard 
bow  and  showing  all  her  lights ;  in  other  words, 
that  she.  The  Gueta/aherg,  was  ahead  of  The  Ruhie, 
The  defendants'  case  then  is  that  The  Ruhia  shut  in 
her  green  light,  and  that  thereupon  The  Guata/aherg*a 
helm  was  ported  slightly,  and  the  vessels  became 
port  to  port  for  a  short  time ;  and  that  afterwards 
The  Ruhia  starboarded,  and  by  starboarding  brought 
about  this  collision,  opening  her  green  light  on  the 
port  bow  of  The  Guata/aherg.  The  evidence  from  The 
Guata/aherg  is  that  various  steps  were  taken  by  port- 
ing, and  porting  more,  and  slightly  altering  her 
speed,  but  that  this  collision  took  place.  There  is  a 
point  ma^e  in  the  pleadings  ab  >ut  The  Ruhia  beiog 
nailed  to  stand  by,  and  proceeding  on  her  way  with- 
out ascertaining  whether  The  Guata/aherg  required 
assistance,  but  nothing  has  come  of  that  and  nothing 
was  said  about  it  in  the  addresses  of  counsel  to  the 
court.  To  go  back  for  a  moment  to  what  those  cases 
substarttially  mean — in  short  they  mean,  from  the 
plaintiffs'  point  of  view,  that  the  vessels  were  green 
to  green  and  The  Guata/aherg  ported  into  The  Ruhia, 
and  from  the  defendants'  point  of  view  that  they 
became  red  to  red  and  The  Ruhia  starboarded  im- 
properly. 


Now,   there   is   no   doubt   that   the    defendants' 
vessel.   The  Guafa/aherg,   ported   and    ported    more 
and  hard  a-ported,  and  that  that  was  going  on  for 
some  time.    There  is  no  doubt  about  that  part  of  the 
esse,  and  therefore  as  far  as  the  helm  action  is  con- 
cerned the  only  question  in  the  case  appears  to  be 
whether  the  plaintiffti'  vessel's  helm  was  starboarded. 
I  have  come  to  the  conclusion  that  it  was  not.    I 
think   there   are    one   or  two   poinds   which   lead 
me  to  that  conclasion,  and   that  the  first  is  that 
the  plaintiffs'  master  gave  his  evidence  iu  a  most 
excellent  manner,  and  I  see  no  reason  for  doubting 
his  versit  n  of  the  matter.    In  addition  to  that  the 
plaintiffs*  Vessel's  coarse  and  the  defendants'  vessel's 
course  were  slightly  crossing — ^not  much,  it  is  true, 
but  slightly — and  taking  the  account  given  by  the 
defendants  as  to  the  seeing  of  all  the  lights  of  The 
Ruhia  on  the  starboard  bow,  and  alio  the  evidenoe 
given  by  the  defendants  as  to  there  being  an  intention 
on  the  part  of  The  Guata/aherg  to  pass  out  of  the 
channel  which  is  between  the  lights  and  the  south 
shore  at  a  lower  point  than  where   this   collision 
happened,  it  seems  to  me  that  these  considerations 
fortify  the  view  which  has  been  taken  in  this  case  by 
the  master  of  the  plaintiffs'  vessel.    Then  there  is  a 
question  as  to  the  damage.    The  plaintiffs'  say,  and 
a  surveyor  is  called  for  that  purpose,  that  the  blow 
was  a  blow  leading  aft  on  The  Guata/aherg,  at  an 
angle   of   five   or  six  points,   and   the   defendant! 
maintain,  and  a  surveyor  is  called  for  that  purposf», 
that  was  a  blow  leading  forward  at  an  angle  of 
something  like   seven   points  forward.     There  has 
been  a  goo<^  deal   of    conflict   about   it.    I  have 
examined,  and  the  elder  brethren  have  exammed.  the 
photographs,  and  I  have  heard  the  evideooe.    Upon 
the  photographs  themselves  it  is  extremely  difficult  to 
arrive  at  any  definite  conclusion,  but  my  own  impres- 
sion is  that  the  evidenoe  given  by  M'*.  Dudgeon  was 
entitled  to  greater  weight,  in  the  oircumstiooes.  than 
that  given  by  the  surveyor  called  by  the  defendants ; 
and  I  can  see  nothing  in  that  damage  which  is 
inconsistent  with  the  view   that   this   was  a  b'ow 
leading  from  forward  to  aft.    Mr.  Dudgeon's  note- 
book contains  an  expression  of  opinion  that  the  angle 
of  the  blow  was  about  a  right  angle,  leading  from 
forward,  when  he  first  made  an  examination,  but  after- 
wards, on  further  inspectioo,  he  modified  that  some- 
what, maintaining  that  the  bio  w  led  slightlv  more  from 
forward  than  his  first  impression  had  led  him  to 
think.    The  result  seems  to  oe  that  the  porting  of  the 
defendants'  vessel  admits  of  a  conclusion  that  that 
was  sufficient  alone  to  produce  the  collision,  and  that 
the  defendants*  vessel  must  be  held  to  blame  for  port- 
ing in  the  circumstances.     In  addition  to  that  it  is 
quite  clear  to  my  mind  and  the  Elder  Brethren,  tot>, 
tba^i  the  defendants'  vessel,  having  regard  to   the 
danger  that  existed,  was  not  justified  iu  keeping  on 
as  she  did,  and  ought  to  have  stopped  and  reversed 
her  engines  as  so  m  as  any  danger  becdkme  manifest. 
On  both  those  grounds  Uiat  vessel  must  be  held  to 
blame. 

This  leaves  for  consideration  one  point  under  the 
25th  article  of  the  sea  rules,  becftose  it  has  been 
agreed  on  both  sides  that  the  collision  in  this  case 
took  place  at  a  spot  where  the  sea  rules  became 
applicable,  being  a  little  lower  down  than  the  line 
across  where  lh<)  Thames  rules  cease  to  apply.  Now, 
the  mm '8  of  the  case,  to  my  mind,  do  not  depend 
upon  the  application  of  these  rules  at  all,  because  it  is 
qaite  clear  that  on  this  fino,  clear  night,  when  thes-i 
vessels  saw  each  other  for  a  long  distance,  they  each 
were  navigating,  in  fact,  for  the  other,  whatever 
view  you  take  of  the  rules,  just  as  if  they 
were  in  the  ope  a  sea.  So,  on  the  merits  of  the 
case  the  rule  has  no  practical  app'icattou ;  but  at  the 
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*'Thk  GUBTAFfllliaO," 


Hioa  Ootmr, 


lame  time  tbere  it  iS|  &nd  tf  it  ii  brokati  I  ffnppoie  It 
wouM  bo  difficult  to  afty  that  the  vessel  wbich  brofee  it 
wa9  not  by  any  poisibility  in  faulty  becauae  if  abe  hfvd 
not  be^n  in  the  position  where  she  waa  there  would 
have  been  no  Qoliidon*.  Stilly  it  is  cleu  tb%t  on  the 
meriti  there  is  Tery  little  application.  However,  it 
has  to  be  dealt  with,  and  the  only  point  neoea^ary  for 
my  dfloiairnia  bow  far  the  rule  affects  the  pJaintiffa* 
vesiel*  I  say  that  for  tbia  reason:  Wbftther  the 
defendants  are  right  or  wrong  with  regard  to  their 
veeael  the  atarboard  band  or  narrow  channel  rula  does 
not  matter  I  becanae  I  bare  found  that  tb^y  were  to 
blatne  for  another  reaBoa.  It  la  neceisaTf  t^  aee, 
however,  how  f^r  that  rule  affect*  the  pnsitioQ  of  the 
pUintiffi.  Now,  the  25 'b  artiole  providei  that  in 
narrow  (channels  every  aieam  veaael  ahal),  when  it  if 
aafe  and  practio^ible,  keep  to  that  faido  of  the  fairway 
or  mid^ohannel  which  lies  on  the  atarboard  aide  of 
snob  vesael ;  aad  of  c  >urse  it  is  nec3»«ary  ia  this 
caie  to  sen  what  the  navigation  at  the  place  of  this 
coUtJiton  19.  It  ia  in  a  wide  pirt  of  Sea  Reach. 
Sp^akio^,  of  course,  gene  rail  yt  it  is  oppoaite 
Suiithendp  and  before  the  alteration  made  by  the 
Tiinity  Houae^ — before  the  placing  of  the  liRhted  gm 
buoys — there  were  buoys  on  the  south  aide,  one  of 
these  baing  the  Jenkyn  Buoy,  which  ia  now  alao  a  gas 
buoy.  There  were  on  the  aortb  aide  of  the  channel 
the  black  buoy  a— the  West  EiTer  Middle  and  the 
Eiver  Middle'-and  there  was  also  the  buoy  koown 
as  the  B^at  B(ver  Middle^  which,  aa  I  nndentand, 
was  a  spherical  gas  buoy;  and  between  the  rowa 
of  buoyi  on  the  north  aide  and  the  south  side  the 
traffic  passed;  but  a  abort  time  before  this  colliaion 
the  Trinity  House  placed  four  gsa  buoys  kcown  aa  1, 
2,  3,  and  4,  which  are  now  ahown  oo  the  char^  and 
took  away  the  light  from  the  buoy  called  the  East 
Bilker  Middle*     Those  gaa  buoy  a  were  pUced  in  the 

{loaition  shown  oa  the  chart-,  and  a  notice  waa  puh^ 
ished  on  the  6th  of  May  aa  folio  wa  :  '*  It  is  iute^ided 
on  or  about  the  Tth  of  July  oesct  to  place  four  red 
conical  lighted  buoys  to  mark  the  northern  aif^e  of 
the  deepest  water  through  Sea  Keacb,  The  width  of 
the  dee  peat  water  is  at  prevent  about  650  feet^  The 
buoya  will  be  nam.ed  Sea  R^acb,  numbered  from  aea- 
ward  one  to  four,  and  will  lie  in  about  twenty -ais 
feet  at  liw  water  apring  tides,'*  Then  folio  we 
approximately  the  situatroii  of  the  buoys,  and  the 
police  further  aays^  **The  light  on  the  E«at  River 
Middle  buoy  will  at  the  tame  date  be  diacontitiued, 
and  the  spherical  buoy  thereat  (painted  in  b'ack  and 
white  horfzoutal  baud*)  will  be  aurmounted  by  » 
diamond  top  mark.  Further  notice  will  be  given 
when  the  above  changes  have  been  made/*  I  under- 
stand those  changfs  were  made  on  or  about  the  7tb 
of  July,  some  time  befoie  this  oolliaion  took  place. 
Kow,  the  buoys  that  are  so  put  ate  not  only 
lighted  buoya  ^  but  they  are  conical  buoys 
of  uniform  colour ;  and  that  appears  to  ba  done 
in  ace ar dance  with  the  uniform  system  of  buoyage  on 
the  Goaet  of  Ed  gland,  particulara  of  which  are  set 
out  in  the  Channel  Pili>t  at  p.  29.  The  second  of 
the  state 01  enti  of  information — I  avoid  saying  rules 
— as  to  thia  system  is  that  **  the  term  'starboard 
band' shall  denote  that  side  which  wonld  be  on  the  right 
haiid  of  the  mariner  either  going  with  the  main  stream 
of  flood  or  entering  a  harhour,  river,  c  r  estuary,  from 
seaward ;  the  t»-rm  *  port  hand '  sbsll  denote  the  left 
hand  of  the  mariner  under  the  ai*me  clrcuniitsnceff, 
(3)  Buoys  ab owing  the  pointed  top  of  a  cone  above 
watfr  ah  all  be  called  Cmicali  and  eh  alt  always  be 
Starboard  H»ind  buoya  as  above  defined,  {4)  Buoya 
sho'^ing  a  ^%t  top  ab>ve  wat*^  shall  be  called  Can, 
and  ahftll  always  be  Port  Hand  buoyi  as  above 
defined."  I  need  not  refer  to  5  and  6— they  refer  to 
another  elaas  of  buoy— but  No,  8  aayi;  *' Stat  board 


Hand  buoys  shall  always  be  punted  in  one  oolour] 

only.  [9]  Fart  Hand  buoya  shall  be  painted  oil 
another  characterietic  colour,  either  aingle  or  p»rti-| 
colour,*^  So  that,  apart  from  any  le|fal  conaidera- 
tious  for  the  moment  we  have  four  lighted  conic*!  j 
buoys  of  uQiform  colour  on  the  right -band  lide  ai 
vessels  go  up  betvveea  those  buoya  and  the  south  side^ 
and  we  have  on  the  south  aide  aeveral  buoya  which 
are  can -shaped — for  inatancei  there  is  the  black  and  | 
white  Chequer,  the  E*st  Blyth,  the  Yautlet,  &o.,  all  < 
can  buoys  and  parti- colour-^ and  anybody  seeing  I 
those  buoys  with  knowledge  of  the  locaUty,  gutded 
by  the  uniform  afsteoi  of  buoyage  adopted  oa  tho 
ooaat  of  England,  wouli  at  oncp  treat  the  passage 
between  those  two  sets  of  buoys  as  being  a  piaaage  | 
on  the  north  of  which  are  starboard  band  buoys  and 
on  the  south  p'>rt  hatid  buoya,  within  the  meaning  of 
the  terms  to  which  I  have  just  referred  in  that  state- 
of  the  buoyage  system.  It  seems  to  me  that  tha  ] 
effect  of  what  has  been  doue  is  that,  in  acordanee 
with  the  recognized  practice  ot  buoyage,  tbere  ia 
indicatioa  by  means  of  the  buoys  of  a  narrow  channel, 
within  the  meaning  of  the  2oth  article^  to  the  aouth- 
ward  of  the  red  conical  buoya,  and  this  ia  acted  upon. 
We  have  had  evidence  to  ahow  to  what  extent  already 
it  has  been  thoroughly  acted  upon,  and  it  seemi 
to  me  that  it  would  not  be  at  all  raaaonablp,  at  night 
at  any  rate— I  am  dealing  with  a  night  collision,  and 
it  is  not  necessary  to  go  beyond  the  particalar  CiaOp 
so  far  as  my  deciaiou  ia  concerned,  though  my  obser- 
vations may  be  more  general — that  it  ia  not  at  all 
neceaaary  to  bold  that  a  veaael  with  thoie  distinct 
starboard  hand  buoys  is  to  be  held  to  be  wrong  ft? 
treating  the  southern  part  of  the  river  between  thoie 
bony  a  and  the  buoys  on  the  sou  them  side  ai  a  narrow 
channel.  The  ca^ei  of  Th€  Corrennie,  IIWI]  P.  330^ 
notes  at  p,  mS  ;  The  Minnie,  [IS94]  P,  336;  and  The 
O^fwto,  [ISJ>7]  P.  249;  are  not  directly  in  point,  iu 
a  caie  of  thiA  character,  because  there  are  dSferenc^s 
which  have  been  pointed  out  in  argument,  and  to 
which  I  need  not  again  refer  :  but  they  do  go  to  tbia 
extent,  that,  physical  oonditioDS  remaining  the  aame, 
the  alteration  in  lights  and  other  marka  which  affect 
the  usual  way  of  navigating  a  particular  patt  doei 
have  the  eff^-ct  of  making  what  may  be  termed  a  large 
piece  of  water  a  narrow  channel  all  over  it — a  narrow 
channel  becauae  of  the  convenieuce  which  the  mark- 
ing and  lights  give  for  the  purpose  of  navigation^ 
What  the  precise  effect  of  tbia  is  upon  the  northern 
piece  which  BtiU  remaina  between  those  lighted  buoyi 
which  are  at  present  on  the  northern  side  of  the 
deepeat  cbannel  and  the  black  buoys — uaTuely,  the 
West  and  East  Kiver  Middle,  I  do  not  at  preeent  feel 
quite  clear ;  and  it  ia  not  neceaeary  I  ahould  decide 
whetfaer  that  ia  a  aeparate  narrow  chit  no  el  or  not. 
There  is  however,  this  diffi^culty,  which  I  pointed  out 
to  Mr,  Lsing  in  the  course  of  bia  argument,  and 
which  induced  him,  I  think,  to  maintain  that 
bis  real  case  was  that  hia  vessel  was  rightly 
treating  the  part  of  the  river  to  the  southward 
of  the  buoys  as  a  narrow  channel,  if  need  by  vesiela 
coming  down  or  going  up  it.  There  is  this  di faculty 
—that  having  two  sets  of  atarboard  band  buoya  going 
up  river;  if  veasels going  up  river  acted  in  accordance 
wilh  the  recogn'seed  practice  they  would  treat  those 
buoya  as  atarboard  hand  buoya  ;  but  vessels  coming 
down  should  not  treat  them  aa  being  other  than  they 
are  shown  by  their  form  to  be,  and  would  reqnird  tn 
keep  right  away  to  the  south  side  of  the  river,  acting 
for  the  port  hand  buoya.  There  is  that  difficulty, 
and  it  may  wt-U  be— I  em  not  aure  whether  it  ia  or 
not — that  this  baa  the  effect  of  leaving  the  greater 
part  of  the  navigable  water  for  veasela  going  up,  and 
ihe  smaller  part  of  the  navigable  water  for  veisela 
going  down.    I  am  not  to  aure  at  the  moment  what 
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the  exact  position  i«,  and  it  is  not  necessary  I  should 
determine  thut ;  bat  what  I  thiok  is  clear  is  that  if 
yessels  bound  by  the  practice  and  by  the  reason  of  the 
thiog  do  use  the  south  channel,  gaided  by  the  stir- 
board  hand  buoys  on  the  one  hand  and  by  the  port 
hand  buoys  on  the  other,  they  do  treat,  and  are  right 
in  treating,  that  as  a  narrow  channel.  I  have  asked 
the  Elder  Brethren  who  assist  me  what  their  view 
about  that  point  ii,  and  they  consider  that  as  matters 
stand,  and  as  they  stood  at  the  time  of  this  collisioo, 
yessels  using  this  channel  to  the  southward  of  the 
lighted  rdd  buoys  do  treat,  and  are  right  iu  treating, 
it  as  a  narro  4r  channel.  It  may  be  that  the  central 
part  of  this  nayigable  water  of  the  Thames  might 
haye  b^n  indicat^'d  by  buoyi  of  a  description  which 
were  neither  starboard  hand  nor  port  hand  buoys. 
It  is  not  a  matter  upon  which  I  feel  c  impetent  to 
express  an  opinion,  but  it  may  possibly  be  that, 
having  regard  to  certain  difficulties  which  the  f  sots  of 
this  casA  have  brought  out,  the  Elder  Brethren  of  the 
Trinity  House  may  consider  whether  matters  should 
remain  as  they  are,  or  whether  they  should  be  buoys 
which  merely  indicate  that  the,  so  to  speak,  central 
line  of  the  river  there  is  its  central  line,  and  not  a 
line  which  has  a  starboard  hand  character.  I  have 
no  doabt  if  there  is  any  poiot  which  they  think  worth 
considering  in  conmction  with  this  matter,  the 
Trinity  Masters  will  consider  it.  I  most  hold  that 
the  plaintiffs  cannot  be  held  to  blame  for  proceeding 
as  they  did,  and  as  the  great  bulk  of  the  traffic  appears 
to  have  proce^d«^d,  tie«ting  these  buoys  as  marking 
the  ktarboard  hand  of  the  narrow  channel.  The 
rf  suit  must  be  that  The  Ou9ta/$herg  is  held  alone  to 
blame  for  this  collision. 

Solicitor  for  plaintiffs,  the  owners  of  The  Buhi$, 
Charles  E,  Harvey. 

Solicitors    for    defendants,    the    owners  of    The 
OuBta/sherg,  Stokes  dk  Stokes. 


(Soutt  Of  Appeal. 

From  E.  B.  Div.  ) 

(Oollios,  M.E.,   and  Siathew  and  [  Feb*  27. 

Cozens- Hirdy,  L.JJ.)  J 

Dbesel  v.  Ellis,  (a.) 

Married  woman  —  Restraint  on  anticipation —  Costs — 
Appeal—Married  WoTnen's  Property  Act,  1893  (56  iib 
67  Vict.  c.  65),  «.  2. 

Where  a  married  woman  applies  unsuccessfully  for  a 
new  trial  of  an  action  in  which  she  is  the  plaintiff,  the 
Court  of  Appeal  has  jurisdiction,  under  section  2  of  the 
Married  Women's  Property  Act,  1893,  to  order  payment 
of  the  defendant's  costs  of  the  application  out  of  separate 
property  of  the  married  woman  which  she  is  restrained 
from  anticipating. 

Hood  B^rrs  v.  Catbcart,  [1894]  3  Gh.  376.  and  Hood 
Barrs  v,  Heriot,  45  W.  K  507  [1897]  A.  C.  177,  con- 
sidered. 

Application  f>r  a  new  trial  or  judgment  in  an 
acii  'U  trif'd  before  LtwraucA,  J.,  and  i*  jurv. 

The  aotiou  wiiM  brougit  by  a  marri^  woman  to 
recover  diftmases  for  tresp-^s^. 

At  the  trial  a  verdict  and  judgment  were  CLtered 
for  the  defeiidaiits. 

The  plaintiff  applied  for  a  new  trial  or  judgment. 

The  court   having   dismissed   the   application,  a 


(a.)  Reported  by  F.  G.  Bt^OKEB,  Esq.,  Barrister- 
at-Law. 


question  arose  as  to  whether  the  defendants  were 
Hu titled  to  an  order  for  the  payment  of  ttieir  costs  of 
the  app<)«l  out  of  the  separate  property  of  the 
plaintiff  subject  to  a  restraint  on  anticipation. 

By  section  2  of  the  Married  Women's  Property 
Act,  1893,  '*  In  any  action  or  prooeedmg  now  or 
hereafter  instituted  by  a  wo  nan  or  by  a  next  friend  on 
her  behalf,  the  court  before  whicti  8ac*i  action  or 
proceadiog  is  pending  shall  have  jari^diotion  by 
judgment  or  order  from  time  to  time  to  order  payment 
of  tde  costs  of  the  opposite  party  out  of  property 
which  is  subject  to  a  restraint  on  anticipation,  and 
m«y  enforce  such  payment  by  the  appointment  of  a 
receiver  and  the  sale  of  the  property  or  otherwise  as 
may  be  just." 

Woodjin  {T.  R.  Kemp,  KG.,  with  him),  for  the 
defendants. — The  defendants  are  entitled  to  an  order 
under  section  2  of  the  Married  Women's  Property 
Act,  1893.  This  action  was  brought  or  instituted  by 
a  married  woman,  and  this  application  for  a  new 
tritil  is  a  step  in  the  action  which  is  still  pending. 
Unier  the  section  the  court  h%8  power  from  time  to 
time — af ,  for  example,  on  dismissing  this  application 
— to  order  the  defendant's  ooits  to  be  paid  out  of 
property  of  the  plaintiff  subject  to  a  restraint  on 
anrioipttion.  In  Hood  Barrs  v.  Gatheart,  [1894]  3Ch. 
376.  and  Hood  Barrs  y  .  Heriot,  45  W.  E.  507,  [1897] 
A.  C.  177,  the  married  women  were  defendants. 

Firminger  {Hugo  Young,  KG.,  with  him),  for  the 
plaintiff. — Tbe  section  is  n  it  applicable  to  this  case. 
No  doubt  the  action  was  instituted  by  a  married 
wo  nan,  but  tbe  action  came  to  an  end  when  judgment 
was  signed.  The  bringmg  of  this  appeal  by  the 
marriel  woman  is  not  the  instituting  of  an  action  or 
proceeding  within  the  meaning  of  the  section.  In 
Hood  Barrs  v.  Cathoart  Davey,  L.J.,  said :  "  I  take  it 
that  the  words  *  action  or  proceeding'  must  mean 
some  action,  or  some  proceeding  in  the  nature  of  an 
action— that  is  to  say,  a  proceeding  in  which  a  lis  is 
initiated.  ...  I  have  never  myself  heard  of  an 
appeal  being  '  instituted,'  and  I  do  not  suppose  any- 
one ever  heard  of  such  an  expression  being  applied  to 
an  appeal." 

Collins,  M.B.— This  case  seems  to  be  quite  clear. 
The  effect  of  section  2  of  the  Married  Women's 
Property  Act,  1893,  according  to  the  oonstmction  pnt 
upon  it  by  the  judgments  in  Sie  two  cases  which  have 
been  referred  to,  is  that,  where  an  action  has  been 
commenced  by  a  married  woman,  the  court  has  juris- 
diotion  to  order  the  oosts  of  the  opposite  party  to  be 
paid  out  of  the  married  woman's  property,  notwith- 
standing any  restraint  on  anticipation.  In  Hood 
Barrs  v.  Cathcart  Davey,  L.J..  expressly  brings  within 
the  section  such  a  case  as  the  present.  He  says: 
**  Wherever  a  married  woman  commences  an  action  or 
litigation  as  plaintiff,  then,  if  at  any  stage  or  pro- 
ceeding in  that  action  she  is  ordered  to  pay  the  costs, 
the  court  may,  in  such  an  action  or  litigation,  order 
those  costs  to  be  paid  out  of  her  separata  estate,  not- 
withstanding any  restraint  on  anticipation."  This 
appeal  is  a  stage  or  proceeding  in  an  action  com- 
meuced  by  a  married  woman.  We  have  therefore 
j  iirisdiction  to  make  the  order  which  the  defendants 
ask  for.  nod  I  th  n)c  it  ou^ht  to  be  made. 

Mathew  and  Coz^cns- Hardy,  L  J  J.,  concurred. 

Order  for  payment  of  costs  out  of  separate  estate. 

Solicitor  for  the  plaintiff,  H.  W.  Henniker  Ranee. 

Solicitor  for  the  defendant,  W.  B.  Glasier. 
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From  K.  B*  Div,  ) 

(Ck^llina,  M.R.,  and  Stirling  and  [  Feb.  24. 

FaosT  V*  AvLESBuaY  Dairy  Co.  (LiMrfKD).  (a*) 

Sale  0/  g&Ofh-^  Warratity  -^  Latent  or  undi^ioverahh 
d'i/eiu — Particular  purpnie—SaU  of  Goods  Act,  1893 
(56  ifi  57  Vkt  c,  71).  «.  14,  siib'Hciiofi  L 

Sale  of  GooiU  Act^  1693,  i.  H,  sub-sfdion  1,  cjiadi; 
"  fFAerfl  the  hiiifer  ex^f>reult/  or  by  impUcation  m'tkea 
knomn  to  the  iflUr  the  particular  purpnsn  for  whtch  th^ 
gftoda  are  reqaindr  io  aa  ti^  show  that  the  hui/er  reltu  on 
the  Beller*a  BkiU  or  jadgjmni^  and  thr.  gooU  are  of  c* 
ditcription  which  it  is  in  tlte  course  of  the  ielkr^s  busittess 
to  siippJff  (whdher  he  he  the  manufadnrer  or  not),  thtr^ 
ii  au  implwd  condition  that  the  goods  ahall  b€  rmsonMij 
fit  for  sitch  purpose^     *     *     •'* 

Ifeid^  that  this  rondition  is  an  nhft*)lnt*!i  condUioti  so  us 
io  tfiver  latent  or  imdiscovfitibte  drfects* 

Held,  fnrthf^,  tf  the  artklr  or  comt/wditi/  — e*pr-i  milk, 
hears  on  iti  fa^.e  the  purpose  far  lohich  it  is  inte'tdtl^ 
then  the  buyer  ninhta  known  the  j}artic*iltir  purpose  to  the 
seller  hj  impUcation,  as  contemplated  hy  the  section. 

Apped  from  the  judgment  of  Granthinij  J.»  sittiDg 
with  a  special  jur^i 

Tbe  grounds  for  the  appaal  ware  ((.]  various  mie- 
directioDi  to  tfce  jury  hj  tbe  le&romi  judge  of  whiyb 
paragraph  G  ii  alone  material ;  To  at  if  a  purveyor  of 
food  provide*  food  which  is  not  iit  for  human  food, 
but  which  is  injurious  to  health  and  cauees  a  person 
inju*^y  he  is  liable  to  damages  ;  or  alternativtlj 
otoitttDg  to  direct  tfae  jurj  that  each  rule  does  not 
apply  in  the  a%se  of  tnilk  infected  with  germs  of 
typhoid.  (iL)  The  Ttrdlct  was  againit  the  weight  of 
evidencct 

The  defendant*  carried  on  bminets  as  vendors  of 
milk  at  Ealing  and  other  pla<j©8.  The  plaintiff  and 
his  wife,  now  deceased,  had  obtained  their  milk  from 
the  defendatdft  for  some  years.  In  July,  1903,  the 
plaintiffs  wife  contracted  typhoid  ffcVtr,  as  alleged, 
from  the  milk  supplied  by  the  defendant  company. 
In  Angnst,  1903,  she  died  from  the  effectf  thereof, 
and  the  plaintiflf  brought  this  action.  la  hia  state- 
ment of  claim  the  plaintiff  set  up  the  contract  between 
himaelf  and  the  defeudaiat  company  for  the  porchaae 
and  sale  of  mUk,  which  contract  he  alleged  included 
terms  that  the  defendant  company  should  take  certain 
precantionB  to  ecBiire  that  only  par©  milk  free  from 
all  gerDi«  of  disease  should  bt  supplied.  The  said 
terms  were  contained  in  an  account  book  tuppUed  by 
the  defendant  company  t^  the  plaintiff.  They  were 
of  the  nature  of  advertiaementa  inforaiing  the  con- 
sumer that  the  company  insisted  on  the  farms  from 
which  the  supply  of  milk  was  drawn  being  frequently 
visited  by  medical  officers  of  health,  that  every 
sample  of  milk  was  carefully  analyzed  by  the  cotn- 
paDy's  expert  staff,  and  such  like.  Tbe  plaintiff 
pleaded  breach  of  the  contract,  and,  further,  that  the 
milk  was  not  r*!a«onably  fit  for  the  purpoBe  for  which 
it  waa  required. 

In  July,  1903,  there  was  an  epidemiis  of  typhoid 
fevar  in  the  neighbourhood  of  Ealing,  and  it  wai 
found  that  a  large  proportion  of  the  families,  in  which 
aaaei  of  infection  arose,  was  supplied  with  milk  by 
the  defendant  oompmDy,  At  this  time  the  company 
was  drawing  its  milk  for  the  supply  of  the  Baling 
district  ond«r  contract  from  Meisrs.  K,  Keevil  & 
Sods,  at  Bourton,  near  Sbrivenham,  in  tbe  county  of 
Berks.  The  contract  contained  stringent  terms  with 
the  view  of  insuring  tbe  purity  of  the  milk,  and  in 
addition  the  company  took  all  tbe  precautions  wtdoh 

(aO  Eeportad  by  Maitbioe  N.  DBUOqufiE,  Esq., 
Barrifltez-at'^lAw. 


in  iti  account  books  it  held  itself  out  to  takt^.  In 
July,  1903,  a  boy,  whose  mother  worked  on  Messrs. 
Keevirs  farm,  and  who  himself  helped  occasionaily  in 
milkinfi^  the  cows^  contracted  typhoid  fever  and  died. 

As  this  case  is  not  reported  on  the  question  of  the 
weight  of  evidence,  the  conclusionB  of  expert  witnesses 
are  not  here  set  oui 

Macmnrran,  KJJ.  {Lawsnn  Waltm^  KC,  a-ad  W. 
Mmkenzie  with  him).— The  a'^tion  in  so  far  as  it  is 
founded  nn  contract  must  fail,  because  all  the  oompaiy 
undertook  to  do  was  to  take  every  precaution,  and 
that  it  did.  Is  there  au  implied  warranty  ?  N^w* 
section  it,  sub-section  1,  of  the  Sale  of  Goodi  Act 
must  be  read  in  its  entirety.  The  buyer  mait  make 
known  the  paft'cular  purpiae,  so  as  to  show  he  relies 
upon  the  skill  or  jddgmpnt  of  the  seller.  In  thia 
case  the  lady  was  an  invalid,  and  if  the  plaintiff  had 
asked  the  company  for  milk  prepared  for  iovalida  then, 
the  implied  warranty  might  have  sprung  up*  The 
company  would  have  off*ired  its  stwiliz'id  milk  or 
DeptioiKed  milk,  not  its  ordinary  milk,  8ub-«^ction  2 
doei  not  apply,  b^ause  milk  U  not  bought  here  by 
desoription.  Tha^  w,  *'b9er"  is  no*  bought  by 
descripH'in,  but  Ba*a's  bier  is:  8*e  Wren  v.  Efdi^ 
51  W.  R.  435,  [1903]  1  K,  B.  610.  It  is  on  this 
distinction  th*t  Preist  v.  Last,  51  W,  R.  678, 
[1903]  2  K,  B.  148.  is  to  be  snpported.  There 
you  bad  a  hot- water  bottle — *,f,,  not  an  ordinary 
bottli*.  The  "troDgest  case  agdust  me  is  Wtdlis  v, 
Eusaell,  [1902]  2  I.  R,  685,  where  the  illness  wai 
caused  frijm  eating  crabs.  But  in  that  ca^e  the  buyer 
relied  upon  the  seller*s  &kdl  and  judgments  She 
asked  for  crabs,  at  first  choae  one  herself,  but,  then 
upon  the  suggestion  of  the  seller,  fioally  bought  m 
couple  pointed  out  to  her  as  being  eiceptionally  gokod. 
Now  it  is  admitted  that  it  is  impossible  to  trace 
without  a  prolonged  bacteriological  examination 
whether  a  sampl**  of  milk  cnntaini  the  bacilli  of 
typhoid.  Io  fact  before  the  examination  were  com- 
pleted the  milk  would  be  of  no  us  a  as  milk.  Now, 
bow  can  tbe  buyer  be  said  to  rely  upon  the  skill  of 
the  seller  when  the  teller  by  no  means  in  bis  power 
could  himself  discover  the  defect* 

Madcenzie  adiresied  the  court  on  the  question  of 
evidence^ 

Duke,  K.a,  and  Molman  Gregory,  were  not  called 
npom, 

CoLLiFS,  M.R.— This  is  an  appeal  by  the  defendants 
from  the  decision  of  a  special  j  ury  under  the  direction 
of  Grantham,  J,  The  actiou  was  brought  by  the 
plainUff  for  damages  sustained  by  the  loss  of  his  wife, 
caused,  as  he  said,  by  typhoid  fev**r,  the  infection  of 
which  was  carried  from  milk  supplied  to  the  plaintiff 
and  bis  wife.  The  jury  found  that  the  cause  of  the 
typhoid  fever  was  the  milk  supplied  to  them  by  the 
defendants,  at)d  they  held  that  under  the  cironm- 
stauoep  the  def-^odants  were  liable  to  the  plaintiff  ia 
damages.  Toe  appeal  is  brought  by  tbe  defendants. 
They  say  the  learn<^d  judge  mtsiir^^cted  tbe  jury,  and 
they  say  the  verdict  was  against  the  weight  of 
evidence. 

The  first  point  taken,  aod  the  one  most  Dressed 
npon  us  io  argument,  was  whether,  in  point  of  law,  on 
tbe  facts  as  ascertained,  there  could  be  any  liability  on 
tbe  defendants,  even  if  admitted  that  the  milk  sold 
by  the  defendants  was  the  cause  of  the  typhoid  fever 
which  occaiiionod  the  lady's  death.  It  was  strenuoaily 
argued  by  Mr,  Macraorran  that  on  these  facta  there 
was  no  actionable  wrong  done  by  the  defendauta, 
Tbe  main  point  is,  then,  whether  the  circumstances 
under  which  this  milk  was  bought  from  the  defend- 
ants bring  the  case  within  what  was  onoe  a  weU* 
knoim  principle  of  the  nommoii  Uw,  but  ii  gow 
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orystalized  into  a  statutory  enaotment.  It  is  enacted 
by  the  Sale  of  Gkx>d8  Act,  1893,  a.  14,  as  follows : 
[His  lordship  read  the  section  as  set  oat  above  to  the 
end  of  sub-section  1.]  Consider  this  section  by  steps. 
I  do  not  think  it  necessary  to  deal  with  the  alterna- 
tive section,  although  cases  may  arise  under  it.  It  is 
said  here :  *'  It  is  true  that  this  milk  was  bought  by 
the  plaintiff  from  the  defendants,  bat  was  it  bought 
under  such  circumstances  '  as  to  show  that  the  buyer 
relies  on  the  seller's  eklll  or  judgment  *  ?  '*  It  cannot 
be  denied  that  "  the  goods  are  of  a  description  which 
it  is  in  the  course  of  the  seller's  business  to  supply.'* 
The  point  is  that  it  does  not  appear  that  the  goods 
were  bought  "  so  as  to  show  that  the  buyer  relies  on 
the  sdler^s  skill  and  judgment."  We  have  not  had 
elaborate  evidence  as  to  the  inception  of  the  con- 
tractual relations  between  these  persous,  the  buyer 
and  sdler,  because,  as  a  matter  of  fact,  people  do  not 
enter  into  elaborate  negotiations  witti  a  vendor  of 
milk.  We  begin  the  discussion  at  this  state  of  things 
where  the  practice  is  established  of  obtaining  the 
supply  of  milk  for  household  consumption  from  the 
defendants.  That  involves  a  contract  for  the  supply 
of  food.  What  were  the  circumstances  under  which 
that  contract  was  madeP  As  for  the  "purpose,"  I 
do  not  suppose  that  anybody  in  their  senses  would 
question  that  the  purpose  for  which  the  milk  was 
bought  was  for  the  supply  of  milk  for  family  use,  not 
for,  say,  dyeiog  purposes,  but  for  ai  article  of  con- 
sumption. It  would  be  abMurd  to  call  evidence  to 
prove  the  purpose.  It  would  be  assumed  by  every- 
body. The  purpose  being  known,  was  the  milk 
bought  "so  as  to  show  that  the  buver  relies  on 
the  seller's  skill  or  judgment"?  If  any  seller 
did  inform  the  mind  of  a  buyer  of  his  particular 
dnll  and  care  as  an  inducement  to  deal  with 
him  and  not  another,  the  Aylesbury  Dairy  Co. 
did  here.  Here  is  their  book  with  information  inter- 
larded so  as  you  may  in  no  manner  pass  over  their 
special  knowledge  in  the  matter  of  milk.  You  have 
on  the  first  pink  page  the  method  of  inspection  of  the 
milk  described,  the  precautions  taken  in  every 
particular.  Then  ag^in  you  get  another  pink  page 
pointing  to  the  analysis  ox  the  milk — how  it  is  taken— 
the  bactetiological  examination.  Then  comes  details 
as  to  their  staff,  their  chemistf,  their  veterinary 
•urgeooB,  and  so  on.  Tou  cannot  escape  being  per- 
meated with  a  sense  of  their  extraordinary  capacity  to 
safe  guard  those  who  buy  milk  from  them.  Now, 
nnder  what  circumstances,  could  any  buyer  be  said  to 
put  reliance  on  the  "  skill  or  judgment "  of  the  seller 
h  not  under  these  circumstances.  Now  we  oome  to 
the  point  of  law  pressed  upon  us  by  Mr.  Macmorrao. 
He  says,  how  can  you  be  said  to  rely  upon  the  skill 
or  judgment  of  the  seller,  when  that  seller,  by  any 
amount  of  skill  or  judgment,  could  not  find  out  the 
fault  P  That  means  that  though  the  goods  be  supplied 
for  a  particular  purpose,  you  c»nnot  become  liable  for 
latent  defects  unless  under  a  special  contract.  That 
argument  has  not  been  addressed  to  us  for  the  first 
time.  It  was  employed  before  this  Act  was  passed.  It 
was  employed  when  the  law  stood  without  the  Act  of 
Parliament  which  consolidated  and  crystallized  it.  The 
law  is  the  same  now  under  the  statute  as  in  the  old 
days,  and  that  very  point  has  been  dealt  with  in 
Ra7idaJl  v.  NewBom,  25  W.  B.  313,  2  Q.  B.  D.  102,  a 
case  of  the  greatest  authoritv.  In  that  case  the 
Court  of  Appeal,  consisting  of  Kelly,  C.B.,  Mellish, 
L.J.,  and  Brett  and  Amphlett,  JJ.A.,  gave  a  con- 
sidored  judgment,  which  was  delivered  by  Brett, 
J. A.,  who  deab  with  this  very  point.  He  is  ques- 
tioning whe^er— in  a  sale  made  under  circum- 
stances where  the  buver  makes  known  the  particular 
pote  for  which  he  requires  the  article,  a  pole 
bis    oarriag^— that    sale    does    or    does    not 


include  a  warranty  against  defects  which  cannot  be 
discovered  by  reason  of  the  skill  and  judgment  of  the 
seller.  **la  it  an  absolute  warranty  that  the  pile 
shall  be  reasonably  fit  for  the  purpose,  or  is  it  only 
partially  to  that  effect,  limited  to  defects  which  might 
be  discovered  by  care  and  skill  ?  "  That  is  really  Mr. 
Maomorran's  point.  At  p.  109,  Brett,  J.A.,  says: 
**  If  tbe  subject-matter  be  an  article  or  commodity  to 
be  used  for  a  particular  purpose,  the  thing  offered  or 
delivered  must  answer  that  description — that  is  to  sav, 
it  must  be  that  article  or  commodity,  and  reasonably 
fit   for.  the   particular    piirpose.       The    governing 

J>riociple,  therefore,  is  that  the  thing  offered  and  de- 
i  vered  under  a  contract  of  purchase  and  tale  must  ans  wer 
the  description  of  it  which  is  contained  in  the  words 
in  the  contract,  or  which  would  be  so  contained  if 
the  contract  were  accurately  drawn  out.  And  if  that 
be  the  governing  principle,  there  is  no  place  in  it  for 
the  suggested  limitation.  If  the  article  or  commodity 
offered  or  delivered  does  not  in  fact  answer  Uie 
description  of  it  in  the  contract,  it  does  not  do  so 
more  or  less  because  the  defect  in  it  is  patent,  or 
latent,  or  discoverable.  And  accordingly  there  is  no 
suggestion  of  any  such  limitation  in  any  of  the  judg- 
ments in  cases  relating  to  contracts  of  purchase  and 
sale."  That  concludes  the  argument  upon  that  part 
of  the  case.  I  may  shortly  refer  to  what  was  said  in 
the  case  of  the  water-bottle :  Freist  v.  La$t,  51 
W.  B.  678,  [1903]  2  K.  B.  148.  A  great  deal  of 
difficulty  arises  in  some  of  the  cases  where  the 
question  is  whether  the  article  was  sold  for  a 
particular  purpose  or  not,  the  article  being  one 
capable  of  being  used  for  an  indefinite  number  of 
purposes.  But  when  you  are  dealing  with  an  article 
which  carries  on  its  face  the  purpose  for  whidi 
it  is  used,  that  difficulty  is  cut  out  of  the  d^- 
cussion.  In  this  case  we  begin  with  a  purchase  of 
milk,  and  when  we  get  to  that  we  have  excluded  the 
999  other  purposes,  because  the  article  carries  with  it 
its  special  limitation  for  food.  So  the  hot- water 
bottle  described  its  purpose,  and  that  was  the  principle 
upon  which  we  decided  that  case.  The  same  principle 
applies  to  milk,  but  in  a  higher  degree.  It  was  sold 
for  a  special  purpose,  and  claimed  and  received  the 
merit  which  was  asserted  for  it  in  these  advertisements. 
There  is,  therefore,  no  difficulty  whatever  in  upholding 
this  verdict.  All  this,  however,  assumes  that  the 
effects  followed,  from  the  consumption  of  milk.  [Hts 
lordship  then  discussed  the  facts  as  set  out  above, 
which  he  held  constituted  ample  evidence  upon  which 
the  jury  could  find  a  verdict  for  the  plaintiff.]  Then 
Mr.  Macmorran  questions  to  some  extent  the  learned 
judge's  direction  as  to  the  law.  The  learned  judge 
dirMted  the  jury  that  **  if  a  purveyor  of  food  provides 
food  which  is  not  fit  for  human  food  •  .  .''  I  do 
not  think  I  should  quarrel  with  that  on  broad 
principle.  It  is  not  so  much  wrong  as  it  is  not  a 
specific  direction  on  the  words  of  the  section.  It  may 
have  been  desirable  if  the  learned  judge  had  addressed 
himself  to  the  details  of  that  section.  But  what  has 
that  to  do  with  what  we  have  to  decide  P  Unless  we 
tbink  the  specific  words  would  have  made  any 
difference  we  ought  not  to  interfere.  It  seems  to  me 
that  we  shouli  be  wrong,  having  the  facts  of  this  case 
clearly  before  us,  if  we  found  fault  with  the  direction 
given  by  the  learned  judge  on  the  point  of  law. 
Therefore,  although  with  the  greatest  possible  respect 
to  the  learned  judge,  I  think  his  direction  is  capable 
of  improvement  in  point  of  law,  yet  I  think  in  this 
case  we  should  be  requiring  a  pedantic  compliauce  if 
by  reason  of  a  techmoal  inaccuracy  we  sent  this  case 
down  again  for  trial.  In  my  opimon,  this  judgment 
must  stand,  and  the  appeal  must  be  dismissed. 

Mathsw,  L  J.— I  an^  of  the  same  opinion.    The 
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termfl  of  section  14  ar^  :  '*  Where  the  buyer  expreisly 
or  by  iroplicfttion  ma^et  known  the  particoUr  pur- 
poHo  for  which  the  gooda  are  reqaijei  ♦  ,  ,*'  The 
purchftite  is  clearly  mad©  here  by  implicitbu*  *'  Bi  um 
to  show  thf!  buyer  reliea  in  the  ekiU  .  ,  ."  Still 
is  quite  iufficient  for  this  purpo?e*  In  the  ordinary 
course  milk  is  sapplied  without  the  inspection  of 
the  bay*r,  so  there  is  nr>  question  lh»it  diftcr^tion 
would  be  exeroiaed  by  the  buyer.  And  the  ba^er 
Jiere  rett^onahly  reHea  upon  the  akiU  of  the  seller. 
Every  tfForc  had  b^en  mttde  on  the  part  of  the  sellers 
to  gire  aasurance  to  the  buyer  of  thnr  skill.  Ev^ery 
precftiiliorv  appMars  to  have  b^ea  tftk**n  whi^^h  Qould 
have  bften  tak«n  to  seoufe  that  the  miik  dhould  be  fr^e 
from  coutauii nation  or  adulteration.  [Hit  lordship 
concurred  with  the  mew  taken  by  Collins,  M.E.p  as  to 
the  weight  of  evldf  nee.] 

8TiRH>^a.  L J.^l  agree  with  what  hai  b  en  sald< 

SoUdtort  for  the  appeJIants,  Hartin,  IVifkinim,  ifc 
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Baeratt  v.  Kbaenb.  (n) 

givn  of  inquiry  -AhmhiU  immttniUj^ PUmlitira  Jrf 
1838  [I  .t  2  nW.  r.  106),  s.  H^PUraliif^  AtU 
Jmemimeftt  Ad,  ISSo  (46  <b  49  Vict  c*  5t),  s.  3— 
Frtictm—hiUrrvgatoriei^Iiight  io  n/use  to  ansmr^ 
A  iUsTttd  i  I  ue  de/en  cr«. 

Where  a  bishop  iwi«s  a  commtuton  under  Hciinn  11  o/ 
the  Fhiraiiitu  A^i,  IB^H,  m  amended  by  aecHm  3  a/  ihf 
Pltirfihiifji  Arts  Atntndm^id  Act,  1885,  h>  tuftmrr  as  h 
tffh^aerthe  incumhmt  of  a  benefice  h^is  hmd^qaut^hj  per- 
formed An  ecrirswUiSitt  dtdCea,  evidence  fjiift!n  befisre  the 
eomminfoners cornea  within  the  rule  nraJw  iMch  tvid^fx 
ffi&e.n  in  a  court  af  Justice  U  erempt  frmn  being  made  the 
9*'hjtH-muiUr  of  m  action  fif^hnder.  Therefore  in  an 
atfim  of  aimder,  in  which  the  plaintiff  mmpiaine  of 
%mh  evidence^  the  defendant  mnnot  be  interrogated  its  to 
whether  At  3poke  the  words  complained  of 

In  an  action  of  tlander  th^  defendant  pleaded  tkU  he 
did  not  $pmk  the  alleged  words,  tmi  (n  the  alternatiife 
that  if  he  »fif>ke  them  he  did  so  upon  the  inmt*ttiofi  of  the 
phtintiff  The  plaintiff  ttdminidered  interrogatories  to 
ih€  de/tndtnt  uskimj  whether  he  did  not  ipmk  the  aileqed 
words,  and  hoto  and  when  the  plahdiff  imite^l  him  to 
speak  them.  The  ilefendant  umwered  that  he  did  not 
tpe^  the  ttfkgefi  weirds,  but  that  he  did  apeak  certam 
other  words  which  he  set  oat,  and  further  that,  a*  the 
albged  wurds  were  mA  the  m^rds  he  itp.,ke,  he  mas  not 
cakd  upon  io  anuoer  the  interrogrdfirg  as  to  how  aud 
when  the  j^aintiff  inuited  him  to  speak  the  athjed  words, 

Ideld,  that  the  defendant  must  ummer  the  iast-mm- 
tioned  interrogatory. 

Appeal  from  an  order  of  MK  J*,  at  chamberw, 
directing  that  tU©  defendant  should  make  furrher  and 
better  answers  to  certain  in terrog stories  adminiitered 
to  bicn  by  the  plaintiff,  the  action  wss  brouirht  to 
leeover  damages  f  »r  slander. 

The  plaintiff  wsa  a  clerk  in  hnly  orders  and  was  the 
jnoar  oi  the  Cauroh  of  Holy  Trinity,  in  the  parish  of 
CJaygate,  in  the  diooese  ot  Winchester.  The 
defendant  was  a  resident  in  the  parish  of  CUygate. 

The  plaintifi^  by  hia  statement  of  claim  alleged  two 
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separate  ilander*.  The  first  lUnder  was  alleged  to 
have  been  spoken  by  the  defeodant  at  a  m*i^tTn^  of 
the  v**str?  of  the  psriah  of  Clftygate,  and  wa»  to  the 
effect  th»t  the  plaintiff  had  told  the  defendant  that  he, 
the  plaintiff,  had  taken  money  coUecfed  for  the  poor 
and  put  it  into  bis  own  pooket.  The  s^-cooi  stand#*r 
w*8  alleged  to  have  been  spokeo  by  the  defend^Qt 
durinpt  the  courie  of  an  inquiry  which  was  not  open 
to  the  public,  held  before  a  private  eooledastreal  cocn- 
mission  app;>mted  by  the  Bishop  of  Winchester,  and 
was  to  the  effect  that  the  plaintiff  had  been  guilty  of 
dishonourable  conduct  by  ch-ating  at  golf  and  in 
other  ways. 

The  defendant,  by  hia  defence,  denied  that  he  fp,>ke 
any  of  the  words  complained  of.  Alternatively,  be 
pleaded,  with  regari  to  the  first al/eged  slander,  tb*% 
it  he  spoke  the  words  complained  of,  he  did  so  on  a 
privileged  occasion  and  withoat  miHee,  ant,  farther, 
that  he  did  so  upon  the  iavitation  of  the  plaintiff. 
With  r<^gari  to  the  second  alleged  simder,  he  pleaded 
alternatively  that,  if  be  spoke  the  words  complained 
of,  he  did  80  as  a  witness  np  m  a  judicial  inquiry  held 
before  an  eccle-iaHicil  comtniasimduly  appointed  by 
the  Bishop  of  Wmoheiter,  whioh  oommi»ii  jn  had  been 
appointed  at  the  request  of  ttie  plaintiff  to  inquire  as 
to  his  oonduot,  and  he  said  bo  would  contend  that  no 
action  lay  in  respect  of  any  evidence  givda  before  aucb 
c  ^m  mission. 

It  appeared  that,  thepla'ntiffh%ving  become  bank  rapt, 
a  writ  of  srqueUration  was  ism^d  agii^at  the  banefics 
of  Claygate*  After  the  n^q  uea trati.  .n  had  remained  in 
forca  for  *ii  months,  the  Bishop  of  Winchester,  having 
been  informed  that  the  eccleiiastical  duties  of  the 
benefice  had  been  inaieq  lately  pirfornnd  by  the 
plaintiff,  and  that  aoindal  and  incotivenienae  might 
be  likely  to  arise  if  the  pUimiff  wai  permittM  to 
continue  to  perform  the  services  of  the  ohufoh  and  to 
have  pastoral  cure  of  souls  within  the  parish,  issued 
a  comfiiiSMon  to  inquire  into  the  facts  of  the  case  and 
to  report  thereon  to  bi  ja,  Tliecommi^aionera  ware  five 
in  number,  one  of  them,  the  Rev.  Wdliam  Tringhaui, 
being  the  rural  dean  of  the  deanery  within  whiah  the 
benefice  of  CUygate  was  situate,  and  another,  the 
Rev^Phihp  Richard  Pipon  Braithwaite,  bainga  canoa 
of  Winchester.  The  comminioners  he&rd  evidence, 
but  it  did  not  appear  to  have  been  given  on  oath* 

The  words  constituting  the  second  aUnder  were 
alleged  to  have  been  spoken  by  ths  defendant  in 
giving  evidence  before  the  oomTuissi  mers,  Tue  com- 
missionefs  m*de  a  report  nuf^vourable  to  the  plaintiff, 
and  the  bishop  inhibited  the  plaintiff  from  performing 
duty  within  the  diocese. 

The  plaintiff  administered  certain  interrogatoriei 
for  the  examination  of  the  defendant  on  oath.  Ths 
first  and  fourth  interrogatories  related  to  the  worda 
alleg*?d  to  hive  been  spoken  at  the  vestry  meeting. 
The  fifit  interrog*tory  aaked  wheib<?r  the  def*?ndant 
did  not  speak  the  alleged  words.  The  d^fMnd*nt*s 
answer  wa*  thtt  he  did  not  ap^ak  the  alleged  w,:,rf1a, 
bat  that  he  did  speak  certain  oth»-r  words,  which 
be  set  out.  The  fourth  iott^rrogatory  aak^d  how  and 
when  the  defendant  siid  the  plaintiff  invited  him  to 
speak  tae  ail.»ged  wor Is.  The  defenlsnt^s  answer 
was  that,  &%  the  alleged  wnrds  were  n^t  the  words 
he  apoke,  he  was  not  called  upon  to  anawi^r  thi< 
tnrerrogatory.  The  second  interrogatory  ask»»d 
whether  tHe  defeniant  did  not  speak  tae  wurds 
alleged  to  have  been  spok-n  by  him  at  the  court  of 
lUQutrir,  The  defendant's  ans<ver  to  this  waa  that  he 
objected  to  answer  this  interrogatory  on  the  gromda 
ajated  in  bia  defence  with  regard  to  the  aecond  aUeged 

On  the  application  of  the  pl*intrff,  Jelf,  J„  ordmd 
the  defendant  to  make  further  and  better  aoaweci  to 
tbe  seooad  and  fourth  mterrogatortev. 
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ffohler,  for  the  defendant. — An  to  the  foarth  inter- 
rogatory, the  defendant  is  not  bound  to  answer  it. 
By  his  answer  to  the  fif«t  interrogatory  he  has  denied 
that  he  spoke  the  alleged  words.     In  his  defence, 
besides  the  plea  of  denial,  there  is  an  alternative  p  ea 
that  if  he  spoke  the  alleged  words,  he  did  so  upon 
the  invitation  of  the  plaintiff.    He  is  now  asked  how 
and  when  the  plaintiff  invited  him    to  speak    the 
aUf*ged  words.    He  is  not  boand  t  >  answer  a  question 
with  regard  to  words  which  he  denies  he  ever  spoke. 
[Collins,    M.R.— Toe  defence   that   he   spoke   the 
words  on  the  invitation  of  the  plaintiff  is  a  separate 
defence  from  that  of  denial.    Uuder  ihe  old  system 
of  pleading  there  would   have   been  two   entirely 
distinct  pleas.    The  fact  that  the  second  plea  is  now 
introduced  with  an  **if"  doei  not  make  it  any  the 
less  a  separate  defence.    The  defendant  is  asked  how 
he  was  invited  by  the  plaintiff  to  speak  the  words. 
He  cannot  resist  answering  that  by  falling  back  on 
bis  denial  that  he  ever  spoke  the  words.]    As  to  the 
second  interrogatory,  the  words  to  which  it  relates 
were  spoken  as  evidence  before  a  judicial  tribunal. 
The  commission  was  appoiQt«'d  by  the  bishop  under 
statutory    powers  conferred  by  section    77  of   tbe 
Pluralities  Act,  1838  (I  &  2  Vict.  o.  106),  as  amended 
by  section  3  of  the  Pluralities  Acts  Amt-ndment  Act, 
1885  (48  &  49  Vict.  c.  54),  and  sections  1  and  5  of  the 
tiequeetration  Act,  1871.    The  Pluralities  Acts  are  not 
referred  to  by  name  in  the  dooumetit  appointing  the 
commission,  but  in  a  letter  from  the  bishop's  secretary 
to  the  chairman  of  the  commission  the  statute  48  & 
49  Vict.  c.  54  is  referred  to.    Evidence  given  before 
such  a  tribunal  is  absolutely  privileged,  and  no  action 
Cin  be  brouvht  upon  it    And  because  no  action  can 
be  brought  upon  it,  any  interrogatory  based  on  it  is 
wholly  irrelevant  and  inidmissible. 

He  referred  to  Bonaker  v.  Evans,  16  Q.  B.  162 ; 
Dawkins  v.  Lord  Rokehy,  21  W.  R.  544 ;  Marhs  v. 
Frogley,  46  W.  E.  518,  [1898]  1  Q.  B.  888. 

Hugh  Fra$er,  for  the  plaintiff.— The  defendant 
ought  to  answer  the  second  interrogatory  unless  he 
can  establish  a  clear  case  of  privilege.  The  burden  is 
on  the  defendant  to  show  that  the  commission  was 
properly  oonstituted  und'^r  section  3  of  the  Pluralities 
Acts  Amendment  Act,  1885.  The  section  is  very 
precise  in  its  terms  as  to  the  description  of  the 
persons  who  m%y  be  ntmed  as  commissioners.  There 
18  no  conclusive  evidence  to  show  that  the  require- 
ments of  that  statute  have  been  complied  with. 
Further,  no  oath  was  administered  to  the  witnesfes 
before  the  commission,  nor  were  any  witnesses  com- 
pelled to  attend.  Absolute  privilege  ought  not  to 
be  extended  beyond  those  cases  in  which  tbe  courts 
have  recognized  its  existence:  Royal  Aquarium  and 
Summer  and  Winter  Garden  Society  v.  Farkimoru  40 
W.  B.  450,  [1892]  1  Q.  B.  431. 

Collins.  M.B. — This  is  an  appeal  from  an  order  of 
Jelf,  J.,  that  the  defendant  in  an  action  of  slander 
should  give  further  answers  to  two  of  a  set  of  interro- 
gatories delivered  by  the  plaintiff 

The  fourth  interrogatory  asks  how  and  when  the 
defendant  sud  the  plaintiff  invited  him  to  speak  the 
words  constituting  the  first  slander  complained  of. 
The  defendant  had  pleaded  alternatively  that  he  did 
not  speak  the  words  complained  of,  that  he  spoke  the 
words  on  a  privileged  occasion  and  without  malice, 
and  also  that  he  spoke  them  upon  the  invitation  of 
the  plaiLtiff.  The  defendant's  answer  to  this  in- 
terrogatory is  that,  as  the  words  complained  of  are 
not  the  words  he  spoke,  he  is  not  called  upon  to 
answer  it.  But  the  plea  that  he  spoke  them  i^>on  the 
invitation  of  the  plaintiff  is  a  separate  defence,  and , 


there  is  no  reason  why  he  should  not  answer  this 
interrogatory.    As  to  that,  therefore,  the  appeal  fails. 
A  more  important  question  arises  with  regard  to 
an  earlier  interrogatory — viz.,  the  second  of  the  set 
This  interrogatory  a«ks  the  defendant  whether  he  did 
not  speak  the  words  constituting  the  other  slander 
complained  of.    The  d*-f6ndant  objects  to  aos^ver  this 
on  the  ground,  broadly  stated,  that  the  words,  if 
spoken  at  all,  were  spoken  on  an  occasion  which  con- 
ferred absolute  privilege  with  regard  to  them.    The 
privilege  thus  claimed  is  peculiar  to  statements  made 
m  the  course  of  a  judicial  inquiry.    The  qiestion  is 
whether  the  occasion  on   which  these  words  were 
spoken  was  a  judicial  inquiry.    It  is  well  settled  that 
evidence  given  in  a  court  of  law  is  privileged,  not  merely 
8uh  modo  in  the  absence  of  malice,  but  aba  )lutely.   In 
this  case  the  occasion  was  an  inquiry  instituted  by  the 
Bishop  of  Winchester  in  accordance  with   certain 
statutes.    The  plaintiff,  who  was  a  clergyman,  had 
become    bankrupt,    and    his    benefice    had    been 
sequestered,  and  it  had  remained  under  sequestration 
for  more  than  six  months.    This  state  of  things  is 
provided  for  by  section  77  of  the  Pluralities  Act,  1838. 
That  section  enacts  asfollo?rs :  <<  Whenever  the  bishop 
shall  see  reason  to  believe  that  the  ecdesiaatioal  duties 
of  any  benefice  are  inadequately  performed,  it  shall 
be  lawful  f.ir  him  to  issue  a  commission  to  four 
beneficed    clergymen    of    his   diocese    .    •    .    one 
whereof    shall    be    the    rural   dean,    if   any,    of 
the  rural  deanery  or  district   wherein  such   bene- 
fice  is   situated,    directing    them   to   inquire   into 
the   facts   &f   the   cise;    and   it   shall   be   lawful 
for  the  incumbent  of  the   said   benefice  to  add  to 
each  commissioners  ooe  other  incumbent  of  a  benefice 
within  the  same  diocese ;  aud  if  the  said  commissioners 
or  the  major  part  of  them  report  in  writing  under 
their  bands  to  the  satd  bishop  that,  in  their  opioioa, 
the  duties  of  such  benefice  are  inadequately  performed, 
it  shall  be  lawful  for  such  bishop,  if  he  shall  see  fit. 
by  writing  under  his  hand,  to  r' quire  the  spiritual 
person  holding  such  benefice,  though  he  may  actually 
reside  or  be  engaged  in  performing  the  duties  thereof , 
to  nominate  to  him  a  fit  person  or  persons,  with 
sufficient  stipend  or  stipends,  to  be  licensed  by  him  to 
perform  or  to  assist  in  performing  such  duties,  specify- 
ing therein  the  grotmds  of  such  reqaisition."    By 
section  3  of  the  Pluralities  Acts  Amendment  Act,  1885, 
so  much  of  the  above  section  as  relates  to  tiie  persons 
to  act  as  commissioners  on  inquiries  as  to  inadequate 
performance  of  ecclesiastical  duties  is  repealed,  and  it 
is  provided  instead  thereof  that  such  commission  shall 
be  issued  to  four  commissioners,  one  of  whom  shall 
be  the  archdeacon  or  rural  dean  of  the  archdeaconry 
or  rural  deanery  wherein  the  benefice  is  situated,  one 
otber  shall  be  a  canon  of  the  cathedral  of  the  diocese, 
one  other  shall  be  a  beneficed  clergyman  to  the  arch- 
deaconry, one  other  shall  be  a  layman  in  tiie  com- 
mi^ion  of  the  peace  for  the  county,  and  one  other 
may  be  added  by  the  incumbent.    In  the  present  case 
the  bishop  issued  a  commission  to  five  persons,  some 
of   whom  oertamly    fill    the   position   of    persons 
designated  by  the  Act,  one  of  them  being  the  rural 
dean  and  another  being  a  canon  of  Winchester.     The 
oommis^ion  is  to  the  following  effect :    **  Whereas  the 
said  benefice  of  Olaygate  is  under  sequestration,  and 
by    virtue    of    the     Sequ»stration    Act,     1871,    if 
a    lequestration     issues     and     remains     in     force 
for    a   period   of   six   months,    tiie   bishop  of  the 
diocese  is  required  from  and  after  the  expuration  of 
such  period  of  six  months  and  ai  long  as  the  seques- 
tratioa  remains  in  force  to  take  order  for  the  dna 
performance  of  the  services  of  the  church  of  the 
benefice  with  power  to  appoint  sudi  curate  or  curates 
or  additional  curate  or  curates  as  the  case  mav  require 
with  such  stipend  in  each  care  ai  the  bishop  tainks  fit, 
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and  in  aucb  caie  the  biebt  pi  If  it  appean  to  him  that 
Bcatidal  or  iDconTeni^nc^  19  likely  to  arine  from  the 
iDCtxmboDt  oontinuing  to  perform  the  HerTicas  of  the 
church  while  the  a«qu@&tration  remains  in  farae,  may 
from  and  after  the  expiration  of  such  period  inhibit 
the  inoumbfnt  from  performing  any  BerTices  of  the 
cbuTch  within  the  dioceia  so  long  aa  the  Beqnastraiioti 
ihaU  remain  in  force  and  may  at  any  time  withdra^^ 
such  inhibition,  and  whereas  we  the  a  aid  Bishop  of 
WiD cheater  have  been  informed  that  the  eQcleiiastioal 
dntiea  of  the  aaid  benefice  of  Clay  gate  hare  been 
inadequately  performed  by  the  Eev*  Alfred  Allen 
Barratt  and  that  scandal  and  InconTenience  may  be 
likely  to  arise  if  ^e  aaid  Alfred  Alien  Barratt  ia 
permitted  to  contitiue  to  perform  the  servieea  of  the 
church  and  to  have  pastoral  cure  of  aouls  within  tho 
parish^  and  whereas  we  have  giveii  to  the  aaid  Alfred 
AUen  Barratt  notice  in  writing  of  our  intention  to 
isane  our  commisBion  of  inquiry  in  this  respect,  Now 
we  the  aaid  Biahop  of  Wincheater  do  by  these  presents 
commission  and  direct  you  the  aaid  Rev*  Willtam 
Triugham,  Rev,  Cyril  Fletcher  Grant,  Rev,  Philip 
Richard  Fipon  Braithwaite,  Frank  Eastwood,  and 
Ramsay  Nares,  to  inquire  into  the  facts  of  the  casej  yoa 
first  giving  the  aaid  Alfred  Allen  Barratt  due  notice  oi 
thia  commiaaion  (by  forwarding  to  him  a  copy  of  the 
same)  aud  of  the  time  and  place  appointed  by  yon  to 
meet  for  the  purpose  of  the  aaid  icqoiryp  and  we  do 
fnrther  direct  and  require  you  or  the  major  part  of 
yon  to  report  to  ui  in  writing  under  your  hands 
whether  or  not  you  Eod  upon  such  inqury  that  the 
dutiea  of  the  aaid  beneiSce  have  been  aod  are,  in  yout 
opinion,  inadequately  performed,  and  whether  or  not, 
in  yonr  opinion,  acaudal  or  inconveuienee  is  likely  to 
arise  from  the  said  Alfred  Allen  Barratt  contiouiag 
to  perform  the  aervicea  of  the  church  aod  to  have  the 
paatoral  cure  o!  soula  within  the  parish,  and  to 
transmit  to  us  with  such  report  this  oom mission  and 
the  evidence  or  statementa  taken  by  you  in  the 
execution  thereof/'  This  seems  to  be  moat  distioctly 
a  constitution  by  the  biahop  of  a  judicial  tribnual  in 
accordance  with  the  powers  conferred  on  him  bf 
atatute.  It  is  to  be  noticed  that  he  uses  the  worda 
which  occur  in  the  Pluralitiea  Acts  aa  to  the  datiea  of 
the  benefice  being  inadeqnately  performed,  m  well  aa 
the  worda  **acandalaud  iucouvenience "  which  occur 
in  th e  S e quea t ration  Ac t.  It  folio ws  that  the  e vid >?nce 
given  before  the  commlasioners  cornea  wittiin  the  rule 
which  I  have  stated.  It  has  been  argued  on  the  part 
of  the  plain  I  iff  that  it  is  not  clear  that  all  conditions 
precedent  have  been  aatisfied,  that  the  defendant  baa 
failed  to  ahow  that  the  peraons  named  as  com- 
missioners are  such  persons  aa  are  required  by  the 
Act  of  1885.  Bat  I  think  this  is  a  case  to  which  we 
ought  to  apply  the  maxim  Omnia  presumunUir  rite 
a$e  ada.  In  my  opinion  the  onus  ii  on  the  objector 
to_  show  that  any  condition  haa  not  been  complied 
with.  Having  all  the  materials  for  coming  to  a 
oonclusiOQ  before  me,  including  a  letter  from  the  biahop 
referriQg  to  the  atatute  48  &  49  Vict.  c.  54,  I  have 
no  donbt  that  this  commission  was  a  tribunal  of 
which  it  must  be  held  that  evidence  given  before  it 
waa  entitled  to  privilege,  and  that  privilege  an  abtolnte 
privilege*  ^  The  case  of  Royal  Aquarimn  Socidtf  v, 
Farkimon  ia  a  strong  authority  for  thia  view.  There 
Lord  Esher,  M.R.,  iaid :  *ati8  tme  that  in  reapect 
of  statements  made  in  the  conrae  of  proceediogs 
before  a  court  of  justice,  whether  by  judge,  oouuBel, 
or  witnesses,  there  ia  an  abeolnte  immunity  from 
liability  to  an  action.  The  ground  of  that  rule  is 
pubUc  policy.  It  is  applicable  to  all  kinds  of  courte 
of  jaitice  ;  but  the  doctrine  has  been  carried  further  ; 
and  it  aeems  that  this  immunity  appliea  wherever  there 
is  an  authoriiBd  inquiry  whicht  though  not  before  a 
*3ourt   of  justioa,    is   before   a  tribimal  which  hai 


similai  attributei^  In  the  case  of  Da  whim  v.  Lord 
Hf}kehy  the  doctrine  was  extended  to  a  military  conrt 
of  inquiry.  It  waB  so  extended  on  the  gronnd  that  i 
the  case  waa  one  of  an  authorised  inquiry  before  m 
tribunal  acting  judicially — that  ii  to  say,  in  a  manner 
as  nearly  as  poiaihte  similar  to  that  in  which  a  court 
of  jostice  a;3t8  in  reapect  of  an  inquiry  before  it,  Thil 
doctrine  has  never  been  extended  farther  than  to 
courts  of  justice  and  tnbanala  acting  in  a  manner 
Btmilar  to  that  in  which  such  courts  act/'  Ttiat 
describea  the  tribunal  in  thia  case,  and  it  follows  that 
the  evidenc=^  given  before  it  was  abiolutely 
privileged*  The  defendant  therefore  ought  not  to  be 
ordered  to  answer  the  second  interrogatory,  and  thia 
part  of  the  appeal  moat  be  allowed, 

CozEEfs*HAJiBY|  L.J,,  concnrred. 

Appml  Qllmoed  in  pari* 

Solicitors  for  the  plaintiff^  Rkhnrdf  S  Barndtt 

Solicitors  for  the  defendant,  F,  J*  AhhoUf  for  J*<  *r.^ 
Bdlt  Kingston-on-Thames, 


Appeih  y 

(OoUina,  M,R,,  and  Mathew  and  >  Jan,  IS. 

Cozens- Hardy,  L,JJO  ) 

Plant  p*  Wright  &  Co,  (a.) 

MaiUr  and  servant— Employeri*   liahilUy — Acadeni — 
Oompsmation  —  Buildifig     **  being     oinstrucUd  **  — *f 
Mmiuring  up  plumbing  work — Workmen's  Vomp^nm^ 
Urn  Act,  1897  (60  d*  61  Vict  c,  37)>  i,  7, 

A  cotttracior  for  the  comtniction  of  a  factory  s«fc- 
conirackd  with  anothtt  contrador  whtreby  the  ktUet 
agnted/or  a  lump  sum  to  do  the  plumbing  wfjrk  in  the 
factory^  The  plumbiny  work  wa^  a  part  of  the  y^ork  of 
comtrudhn,  and  under  the  contract  with  the  plumbing 
contractor  it  t^ts  necessary  that  the  plamhinff  work  should 
be  measured  up,  A  firm  of  engineeri  had  entered  int<i 
an  independtnt  contract  with  the  owner  to  erect  and  fim 
the  necessary  michinery  and  doam^pipts.  After  the 
building  contractor  had  Jlni$hed  the  work  of  building ^ 
and  after  the  plumbing  work  had  been  finished,  the 
plumbing  contractor  sent  one  of  his  workmen,  who  had 
been  emplot^ed  on  the  plumbijig  work^  to  m^aaare  up  the 
luorli^  While  measuring  it  up  he  mx»  in  fared  by  an 
accident.  At  this  time  the  eontradori  for  the  erection  of 
the  machinery  and  steam-pipti  were  engaged  upon  their 
work,  which  waa  pnrt  of  the  work  of  construction  of  the 
hnildingr  and  for  tkiU  puTpose  they  had  erected  a  scaffold^ 
ing*  The  hailding  was  over  thirty  feet  high,.  In  pro- 
ceedingi  against  tke  plumbing  contractor  to  have  ci>mpen~ 
intion  asieiud  under  the  Workmen  a  Compensation  Aci^ 
1897, 

Heldj  thatt  a9  the  mcnauring  up  of  iJte  plumbing  work 
was  incidental  to  and  a  necessary  part  of  that  WOrkt 
which  was  iiatlf  part  of  the  wurk  of  comtr action^  the 
tneaauring  up  of  the  work  was  part  of  the  %i}Ork  of  con- 
atruction,  and  tlmt  iherefore  the  injured  workman  waa  at 
tifne  of  the  accident  employed  by  the  und^takers  ow,  in^ 
or  about  a  hnlding  which  was  being  &m3tracted  by  meang 
of  a  scaffolding,  and  was  therefore  entitled  to  compethaa' 
tion. 

Appeal  from  an  award  of  compensation  by  Judge 
Whitehorne  at  the  Birmingham  County  Court  under 
the  Workmen's  Compensation  Act,  1897« 

Mesirs*  Witball  &  Co.^  who  were  builders »  agreed 
with  MesBra,  Eiwlinga  &  Co.  to  bnUd  a  factory  for 
them.     The  contract  with   Withall  &   Go.   did  not 

(a,)  Eeported  by  W*  F.  Babet,  E»q,»  Barriater- 
&t-Ijaw. 
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indnde  the  erection  of  the  neoessary  macbinery  and 
•team- pipes,  an  independent  contract  for  that  purpose 
being  made  by  Bawliogs  &  Co.  with  a  firm  of 
engineers  named  Danks  &  Co.  Withall  &  Co.  sub- 
contracted with  Wright  &  Co.  for  the  execution  by 
the  latter  of  the  plumbing  work  in  the  factory  for  a 
lump  sum.  In  lettling  the  contract  price  for  the 
plumbing  work,  the  men's  time  in  measuring  up  the  work 
when  finished  was  included,  and  uoder  the  contract 
it  was  necessary  that  the  work  should  be  measured 
up.  The  plumbine  work  was  admittedly  part  of  the 
construction.  A  fortnight  after  the  plumbing  work 
had  been  finished,  the  applicant,  who  was  a  plumber 
in  the  employment  of  Wright  &  Co.,  and  had  been 
employed  by  them  on  the  plumbing  work  of  the 
factory,  was  sent  by  them  with  an  assistant  to  the 
factory  to  measure  up  the  work,  when  he  stumbled 
over  a  furnace  rake  and  fell  and  broke  his  arm.  At 
the  time  of  the  accident  Withall  &  Co.  had  finished 
their  work,  and  the  factory  had  been  formally  handed 
over  by  them  to  Bawling  &  Co.,  but  Danks  &  Co. 
were  still  engaged  in  fixing  the  machinery  and  iteam- 
pipes  in  the  factory,  and  for  this  purpose  tbey  had 
erected  a  scaffolmng.  The  factory  at  the  time 
exceeded  thirty  feet  in  height. 

In  proceedings  to  assess  compensation  under  the 
Workmen's  Compensation  Act,  1897,  the  county  court 
judge,  in  giving  his  decision,  said  that  it  was  plain 
that  at  the  time  of  the  accident  the  building,  which  ex- 
ceeded thirty  feet  in  height,  was  still  being  constructed 
by  means  of  the  Bca£Polding  which  Danks  &  Co.  were 
using  to  complete  it.  Tluit  being  so,  the  question 
was  whether  the  applicant  was  at  the  time  **  employed 
by  the  undertakers"  on,  in,  or  about  the  buudiog. 
In  his  opinion  those  words  meant  In  some  sense 
employed  in  or  about  the  construction.  If  the  under- 
takers merely  sent  a  man  who  had  been  formerly 
employed  on  work,  then  finished,  on  some  message  or 
for  some  purpose  wholly  unconnected  with  the  work, 
it  would  not  be  reaionable  to  hold  them  liable  to  com- 
pensate him  if  an  accident  happened  to  bim  while  so 
employed  by  them.  Bmployed  could  not  mean 
employedfor  any  purposeorfor  any  time.  That  brought 
him  to  the  question  whether  measuring  up  was  part  of 
the  work  itself.  Was  the  man,  who  was  employed  by 
the  undertakers  to  measure  up  constructive  work 
when  finished,  employed  by  the  undertakers  on,  in,  or 
about  the  construction  of  the  building  P  The  under- 
takers' work  was  finished  and  for  that  very  reason  it 
hid  to  be  measured  up.  The  question  turned  on  the 
meaning  of  the  word  *'  construction."  The  nearest 
case  seemed  to  him  to  be  Frid  v.  Fenton,  69 
L.  J.  Q.  B.  436,  48  W.  B.  Dig.  110,  where  it  was  held 
that  a  building  which  had  been  constructed  by  means 
of  a  soafiEblding  was  still  in  course  of  construction 
until  the  scaffolding  was  removed,  the  removal  of  the 
soaffilding  being  part  of  the  work  of  construction. 
In  his  opinion  the  necessary  measuring  up  of  con- 
structive work  was  an  integpnJ  part  of  the  construc- 
tion, and  therefore  the  applicant  was  entitled  to 
compensation  under  the  Act. 

The  employers  appealed. 

ff.  A.  McCardie,  for  the  employers. — ^The  county 
court  j  udge  was  wrong  in  holding  that  the  construction 
of  the  buUding  was  still  going  on  when  the  accident 
happened.  The  building  was  finished,  and  Danks  & 
Co.,  who  were  the  contractors  for  fitting  up  the 
machinery,  and  who  had  put  up  the  scaffol(Ung,  were 
not  engased  upon  any  work  of  construction  at  all. 
The  building  was  therefore  not  being  constructed  at 
the  time  of  the  accident.  Secondly,  if  the  work 
being  done  by  Danks  was  part  of  the  construction  of 
the  building,  the  measuring  up  of  the  plumbing  work 
Was  no  part  of  the  work  of  construction.    The  plumb- 


ing work,  which  was  admittedly  part  of  the  work  of 
construction,  was  finished,  and  the  measuring  up  of 
that  work  formed  no  part  of  the  wOrk  of  construc- 
tion. The  emplovment  must  be,  as  the  county  court 
judge  held,  employment  by  the  undertakers,  which 
means  in  or  about  the  construction.  In  Frid  v.  Fenion, 
69  L.  J.  Q.  B.  436,  48  W.  B.  Die.  110,  this  court  held 
that  the  construction  of  a  building  is  not  complete 
until  the  scsffolding  is  removed.  But  that  is  a  very 
different  case,  because  a  building  cannot  be  said  to  be 
complete  as  long  as  it  is  surrounded  bv  scaffolding. 
The  plumbing  work  was  complete  before  being 
measured  up,  and  the  measuring  up  added  nothing  to 
its  completion.  The  measuring  up  was  therefore  no 
part  of  the  construction,  and  the  applicant  was  not 
entitled  to  compensation. 

Cannot,  for  the  applicant,  was  not  called  upon. 

Collins,  M.B.— The  short  facts  of  this  case  are  as 
follows :  The  workman  who  was  injured  was  employed 
by  the  undertakers  upon  the  plumbing  work  in  a 
factory,  the  construction  of  which  had  been  under- 
taken by  another  contractor.  The  brickwork  of  the 
factory  was  to  a  great  extent  completed.  The 
building  being  a  fact^,  machinery  and  s^eam-pipes 
had  to  be  put  in.  and  for  that  purpose  scaffoldine  had 
to  be  used.  At  the  time  of  the  accident  the  bnildiuR 
exceeded  thirty  feet  in  height.  The  plumbmg  work 
had  been  finished,  but  had  not  been  measured  up,  and 
under  the  contract  between  the  contractor  for  the 
building  and  the  plnmbmg  contractor  the  latter  had 
undertMLcn  to  measure  up  the  plumbiog  work  when 
finished.  That  was  part  of  the  work  for  which  the 
plumbing  contractor  was  to  be  ^id,  and  under  the 
contract  it  was  a  necessary  step  in  the  completion  of 
the  plumbing  work.  While  the  workman  and  his 
assistant  were  measuring  up  the  work  the  former  met 
w*th  an  accident.  The  question  is  whether,  at  the 
time  of  the  accident,  the  workman  was  "  emplojred 
by  the  undertskers  on,  in,  or  about  a  building  which 
was  being  constructed  by  means  of  scaffolding."  It 
is  said  that,  as  the  plumbing  work  was  finished,  and 
as  the  building  was  completed  so  far  as  the  buildine 
contractor  was  concerned,  and  as  nothing  remained 
to  be  done  except  to  measure  up  the  i)lumbing  work 
and  to  fit  up  the  mschinery  and  steam-pipes,  the  work- 
man was  not  at  the  time  of  the  accident  employed  on, 
in,  or  about  the  construction  of  the  building,  la  Frid 
V.  FenU>n  we  decided  that  a  buUding  is  stUl  **  beinff  con- 
structed "  until  the  scaffolding  is  taken  down — that  is 
to  say,  that  the  removal  of  the  scaffolding^  forms  pirt 
of  the  work  of  construction.  The  principle  of  that 
decision  seems  to  me  to  cover  the  present  ca89.  The 
work  of  measuring  up  is  incidental  to  and  part  of  the 
main  work  of  plumbing  quite  as  much  as  the  taking 
down  of  the  scaffoTdmg  is  incidental  to  and 
part  of  the  ccnstruction  of  the  building.  The 
plumbing  work  in  the  factory  was  part  of  the 
work  of  the  construction  of  the  bnildinff,  and  the 
measuring  it  up  is  incidental  to  that  work 
and  part  of  it,  and  is  therefore  part  of  the  work  of 
construction.  The  injured  workman  was  therefore, 
at  the  time  of  the  accident,  employed  on,  in,  or  about 
the  construction  of  the  building.  That  is  the  main 
point  in  the  case.  A  further  point  has  been  taken 
th«t  the  scaffolding  wss  put  up,  not  by  the  under- 
takers for  the  construction  of  the  building  nor  by  the 
plumbing  contractor,  but  by  the  persons  who  were 
fitting  the  machinery  and  steam-pipes,  and  that  this 
latter  work  was  no  part  of  the  construction  of  the 
budding.  This  point,  however,  was  not  taken  before 
the  county  court  judge.  He  treated  the  scaffolding 
as  being  at  the  time  used  for  completing  the  construc- 
tion of  the  bdlding— that  is,  for  the  construction  of 
a  necessary  part  of  the  buflding  itself.    So  far  as  the 
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Oa&'Tli  Spinning  Go,  [Limited)  v.  ArKmnoN. 


COCET  OF  Applet. 


leaffoMing  wsa  uiit^  for  IKe  purpose  of  fi  ti  log  up  tbe 
niacbioery  h©  treattd  it  as  bi-inf  used  for  tbe  purpaa© 
of  c  nitrU()noi].  Tbat  was* not  tKioiMted  iti  the 
ocuttry  ooTirt,  tttid  tbe  pot  at  wag  not  taiken  thf^re  and 
IB  not  opE^n  now*  Tlmt  beirg  io^  it  is  immaterial 
that  the  ficaffoldiiig  was  uot  put  up  hy  the  ptnmbing 
Doutraetor,  Far  iht^se  reftioisa  I  ihrnk  that  the 
decision  was  right,  and  that  tbe  appeal  fails* 

MatheWj  L,!. — ^I  am  of  the  same  optoloD.  Tha 
qiKation  is  whether  the  measuriog  up  of  ihe  plambing 
work  is  part  of  tb©  work  of  oonstnacfioa  of  the 
bmildiog*  It  Beema  to  me,  from  wb»t  we  know  of  the 
contract  between  the  bniiding  contractor  and  the 
plumber,  tbat  it  manifestly  is.  The  plumbing  work 
Had  to  be  moasQred  up  before  pay  me  at  for  it  was 
made,  and  tbe  time  occupied  in  tneaiuriug  it  up  seemi 
to  me  ha^e  been  a  part  of  the  time  oceapied  in  the 
OomtractioD.  Tbe  cate  of  Frid  v^  Fmt<m  as  to  the 
removal  of  the  Bcaffoldiog  eeema  to  me  to  be  m  point. 
The  measuring  up  of  the  plumbing  work  was  an 
Oiiential  part  of  tbat  work,  wMcb  was  itself  part  of 
the  work  of  construction  of  the  building*  With 
regard  to  the  ether  point,  I  agree  with  the  Master  of 
the  Bolti  upon  it« 

Cozkns-Haiidt,  L.  J.— I  agree. 

Appeal  dkmiwed, 

8olici*ors  for  Ihe  applicant,  Judge  ^  PriuUeyt  for 
Fhillp  Baker  db  Co.,  Birmiagbam» 

BolidtoTS  for  the  employers,  Wardt  Bowu^,  *!?  £7a*, 
for  r.  W.  WaUhali,  Birmingham, 


Jan,  16. 


Appeal,  ) 

(Oollins,  M.R.  and  Mathftw  and  { 

Cozeus-Hardy,  LJJ»)  } 

Oastlb  SFmNmQ  Co,  (Limited)  tu  ATKiwaoN.  (a.) 

Matter  and  ierTant^Emph^era'    fittbtlittj— Accident^ 

dmipenaatitm  —  lUdi^mpUoti    of    we^klti   paymtnt  — 

Limittiiion  0/  «i4m  in  rfqarstfttr  uThitratioH—Jtmi' 

dktton  0/  arhitrtttor—  Workmm^g  ComvtMatton  Adt 

1897  {60  i{'  61  Vict.  c.  37).  Schedule  L,  par.  IS. 

Wh^re  arh  ^wptoyer  requtsU  an  arhitrtih'on  with  respect 

to  the  redemption  of  a  weekly  imymeni  af  c^mtpenmtiufi 

undm'  the  Wvrkmm^^  Comptmation  Ad,  1897,  Ac  has  no 

rjghi  io  limit  the  jurisdi&twn  of  the  arbitraUw  hy  §iating 

in  hia  requMt/trr  arhitratit^n  ihe  highest  $um  which  he  is 

willtTtg  to  pay  by  ttfay  0/  redemption. 

Appeal  from  an  award  of  the  judge  of  tbe  Ashtcn- 
nnder-Lyne  and  Staiybridge  Couuty  Court  in  an 
arbitiatioii  under  tbe  Workmen's  Competiiation  Act. 
1897, 

On  tbe  17tb  of  July,  190,1,  Joieph  Atkinson,  a 
workman  in  the  employment  of  the  Castle  Spinning 
Go*  (Limited),  was  accidentally  injured  in  the  course 
of  bta  employment. 

On  tbe  7th  of  Angust  tbe  employers  and  tbe  work- 
man entered  iuto  an  agreement  for  the  payment  by 
them  to  him  of  the  weekly  sum  of  20a.  daring  bis 
Lnoapaoitj  for  work  resulting  from  the  injury,  and  a 
memorandum  of  the  agreement  waa  duly  reoorded. 

After  an  interral  of  six  montba  the  employers 
applied  to  tbe  county  court  jud^^ e,  under  paragraph 
13  of  tbe  fint  schedule  to  tbe  Workmen's  Compensa- 
tion Aut,  for  redemption  of  their  liibility  f^r  tbe 
weekly  pHyment  by  the  pa\  mt*nt  of  a  lump  sum. 

Paragraph  13  of  the  Urtt  schRdule  is  as  follows: 
"Where  ai>y  weekly  payment  has  been  continutd  for 

(a,)  Eeported  hy  F,  0,  EtfoKBB,  Esq,,  Bamstar- 
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not  less  than  «ix  montbSi  tbe  liability  tberefir  may, 
on  the  appiiontion  by  or  on  behalf  of  tbe  employer^  be 
rp<lHemed  by  the  p-iyment  of  a  lamp  sum,  to  be 
settled,  in  default  of  a^ri*em^nt,  by  amitration  under 
this  Act,  and  atich  lump  sum  m%y  be  ordered  by  tba 
committee  or  arbitrt^tor  to  bn  invested  or  otbetwiie 
applied  a*4  above-mentioned,*' 

Tbe  request  tor  arbitration  by  tbe  enaployer  was  at 
follows:  '*  An  arbttration  uuder  the  Workmen's  Gom- 
pensa*i'>n  Act,  1897,  i^  hereby  reqaested  between  the 
Castle  Bpinuing  Co.  (Limited)  and  Jost-pb  Atkinson 
with  respect  to  tbe  review  and  termination,  diminu* 
tion,  or  redemption  limited  to  the  amou'it  heremafter 
aet  forth  o(  the  weekly  payment  payable  to  tbe  said 
Joseph  Atkinson  under  the  said  Act,  in  respect  of 
personal  iojury  ou^ed  to  tbe  said  Joseph  Atkinson 
by  accideat  arising  out  of  and  in  the  course  of  bis 
employment*"  Certain  particulars  were  annexed  in 
wbiob  the  r<'lief  sought  wtis  stated  as  follows  l  **Tbe 
applicants  nay  that  the  renpondeDt  ia  no  longer  totally 
incapacitated  for  work  by  tbe  said  accident,  and  they, 
tb<^refore,  ask  for  an  order  term i eating  or  redaciog 
the  said  weekly  payment.  .  .  ,  Altur natively,  the 
applicants  seek  to  bare  the  said  weekly  payments 
redeemed  by  tbe  payment  of  a  sum  not  exceeding  £1SQ, 
which  sum  tbe  applicants  are  willing  to  pay  the 
respondent  by  way  of  redemption," 

Tbe  county  oourt  judge  by  his  award  fixed  tbe  tnm 
to  be  paid  by  way  of  redemptiou  at  £laU» 

The  workman  appealed, 

a  A.  nuaull,  K.a,  md  Adthmd  Eilwtt,  for  the 
workmttn,<»'rae  award  was  made  without  jurisdiction, 
for  the  request  for  arbitration  was  made  in  a  form 
which  is  not  authorized  by  tbe  Act,  The  form  ol 
rfiquest  is  prescribed  in  the  Workmen's  Compensation 
Rules,  1IS98,  Appendix  A,  Form  0.  Tbe  right  to 
apply  for  redemption  of  a  weekly  payment  is  given 
by  the  Act  to  the  employ*^r  only,  uot  to  the  workman* 
The  employer  has  no  right  ti  fetter  ttie  j aris diction 
of  tbe  arbitrator  by  nauueg  in  his  request  the  utmost 
sum  whit^b  he  is  willing  to  pay^  Buob  a  limitation 
of  t^e  arbitrator's  jurisdictioo  is  not  to  be  found  iu 
tbe  form,  neirher  is  it  autbnrized  by  tbe  Aut  itaelf. 
The  proper  question  to  be  submitted  to  tbe  arbitrator 
if  what  lump  aum  be  thinks  ought  to  be  p^id  by  way 
of  redemptioD,  Here  the  employers  propose  to  put 
to  bim  the quifstion  whether  £150  is  enough.  If  such 
a  li  mi  tali  on  were  allowed,  and  if  tbe  arbitrator 
answered  that  tbe  anm  mentioned  waa  not  fnr>ngb« 
tbe  whole  proceedingB  would  be  rendered  abortive. 

Arthur  FomiU,  K,C.,  and  fVingaie-8<AHl,  for  tht 
employers,— Toe  form  used  iu  this  case  is  unobjec- 
tionable ;  it  does  no  barm  to  the  workman,  and  it 
safeguards  the  employer.  If  it  is  not  allowed  no 
etnployer  will  be  able  to  avail  himself  of  the  rigbt  for 
redemption  without  taking  a  lesp  in  tbe  dark,  for  tho 
arbitrator  may  order  him  to  pay  a  sum  which  be  ii 
not  able  to  pay.  The  forma  given  in  tbe  appendix 
to  tbe  Workmen's  Compensation  Hules  are  merely 
permissive^  and  parties  may  use  '*  forms  of  the  like 
character  with  such  variations  as  the  oiroumstancei 
may  require  *' :  see  rule  67, 

Collins,  M.R, — This  is  an  appeal  from  a  decision 
of  a  county  oourt  judge  on  an  application  for  tbe 
termination,  diminution,  or  redemptton  of  a  weekly 
p%ymept  of  compensation  und^-r  tbe  Workmen* a  Com- 
pensation Act  The  power  to  redeem  a  wt*ekly  pay* 
meot  d ■'pen da  on  paragraph  13  of  the  iSrat  schedule  to 
the  Act,  [ais  lordship  read  t fie  paragraph]  Here, 
tbe  weekly  payment  having  continued  to  be  madtf  for 
more  than  aix  mouth*,  (ho  employers  applied  to  the 
county  court  judge.  In  their  request  for  arbitration 
they  *'  aAk  forac  order  terminating  or  reducing  the 
said  weekly  payment;  and  in  the  alteriiative  they 
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seek  to  bave  the  said  weekly  payments  rpdepined  by 
the  payment  of  a  sum  not  exceeding  £150»    which 
•nm  the  applicants  are  willing  to  pay  the  respondent 
by  way  of  redemption.    The  county  court  allowed 
redemption  at  the  sum  of  £150.    It  is  now  contended 
on  the  part  of  the  workman  that  the  limitation  con- 
tained in  the  request  for  arbitration  of  the  sum  which 
the  employers  are  willing  to  pay  by  way  of  redemp- 
tion is  something  outside  the  language  of  the  Act, 
something  which  was  not  contemplated  by  the  Act, 
and  that  it  is  an  attempt  to  introduce  a  new  term 
into  the  Act.    It  is  suggested  tbat  this  limitation 
might  have  a  prejudicial  efiEecfc  on  the  mind  oi  the 
arbitrator.    In  the  present  case  it  seems  to  me  to 
have  had  no  effect  whatever  on  the  decision  of  the 
county  court  jadge,  who  has  dealt  with  the  case  as  if 
no  sach   limitation    had   been    imposed.    But   the 
technical  question  has  to  be  answered  whether  or  not 
a  request  in  this  form  is  bad  bec%uie  it  limits  the 
jurisdiction  of  the  arbitrator.    I  have  come  to  the 
oondusion  that  it  is.    Having  regard  to  the  terms  of 
paragraph  13  of  the  first  sch^ul«>,  it  seems  to  me  that 
the  Act  does  not  contempUte  a  limited  arbitration  of 
this  kind.    The  Act  confers  a  certain  privilege  on  the 
employer,  and  on  the  employer  only.    The  workman 
has  no  option  but  to  go  on  receiving  the  weekly  pay- 
ments, subject  to  the  right  to  apply  for  a  review  and 
increase  of  the  weekly  payment.    He  has  no  right  of 
asking  for  redemption  of  the  weekly  payment  by  a 
lump  sum.    The  employer  has  that  right  given  him, 
but  he  must  take  it  on  ttie  terms  on  which  ic  is  given. 
If  he  avails  himself  of  it,  and  asks  for  leave  to  r^eem, 
he  must  pay  Such  lump  sum  as  the  arbitrator  may 
determine.     In  my  opinion  there  is  no  power  to  fetter 
the  discretion  of  the  arbitrator,  or  to  force  the  work- 
man to  waste  time  or  incur  expense  in  investigating 
a  proposal  which  may  prove  abortive.    If  this  were 
allowed,  and  if  the  arbitrator  should  be  of  opinion 
that  the  sum  named  was  not  enough,  he  would  have 
no  po^er  to  award  what  he  thought  was  enough. 
It  seems  to  me  tbat  the  Legislature  has  not  conferred 
on  the  employer  the  right  of  making  an  experiment 
as  to  whether  the  sum  which  he  is  prepared  to  pay  is 
sufficient.    The  objection,  though  a  technical  one,  is 
one  which  goes  to  the  jurisdiction,  and  therefore  thi^ 
aw^rd  cannot  be  treated  as  binding,  though,  as  I  have 
Slid,  there  is  no  reason  to  suppose  the  award  would 
have  been  different  if  the  limitation  had  not  be^n 
inserted  in  the  request  for  arbitration.    The  appeal 
must  therefore  be  liUowed. 

Mathew  and  Cozbns-Hardy,  L.J  J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  workman.  Bower,  Cotton,  &  Bowery 
for  J.  B,  Pownall,  Ashton-under-Lyne. 

Solicitors  for  the  employers,  William  Hard  &  Son, 
for  C?uipman  &  Brooks,  Manchester. 


Sig^  Oouct  of  9u0ttee. 
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Buckley,  J.  j  Feb.  7,  la. 

In  re  Nelson  &  Co.  (Limited),  (a.) 

Company — Winding  up — Life  assurance — Scheme  for 
reduction  of  contracts  —  Other  business  —  Separate 
accounts — Mixed  payments — Pension  tea — Intquality 
of  reduction — Life  Assurance  Companies  Act,  1870 
(34  cfc  35  Vict.  c.  61),  w.  4  and  22. 

(a.)  Reported  by  Neville  Tebbtttt,  Esq.,  Bar- 
rister-at-Law. 


A  company  sold  tea  to  women  at  a  price  above  the 
market  price  upon  the  terms  tkcU  it  would  grant  to  various 
classes  of  CMtom^s  in  certain  events  weekly  sums  as 
pemions  for  life  so  long  as  the  customers  bought  the  tea 
of  the  company  and  remained  widows.  The  company 
became  insolvent,  and  a  petition  was  presented  to  have  it 
wound  up.  The  company  proposed  to  continue  business, 
and  put  forward  a  scheme  for  reduction  of  their  contracts 
to  pay  the  pensions,  by  which  a  new  company  was  to  be 
formed,  which  would  sell  the  tea  and  pay  15  per  cent, 
of  the  extra  price  to  the  old  company,  which  should  in- 
sure the  payment  of  the  pensions.  The  redaction  pro- 
posed was  unequal  as  between  the  various  classes  of 
customers. 

Held,  that  such  a  scheme  of  reduction  would  not  be 
approved,  because  (1)  it  involved  the  pensioners  making 
new  contracts  with  a  new  company,  and  therefore  was  not 
within  section  22  of  the  Life  Assurance  Companies  Act, 
1870;  (2)  the  business  of  life  insurance  could  not  be 
carried  out  in  compliance  with  section  4  of  the  same  Act, 
as  the  premiums  to  be  taken  could  not  be  dealt  with  as 
separate  sums  and  be  carried  to  a  separate  account;  and 
(3)  the  proposed  reduction  being  unequal  as  betxveen  the 
variotis  classes  of  pensioners  was  not  authorized  by  section 
22oftheAct. 

Petition. 

Tais  was  a  petition  that  the  above  compaay  might 
be  wound  up  by  the  court  on  the  ground  of  insol- 
vency. 

The  company  was  formed  in  Jaly,  1901,  with  a 
capital  of  £101.000  in  £1  shares.  All  the  shares  had 
been  i»sued  and  were  fully  paid  up. 

Another  company,  the  Nelson  Share  Syndicate 
(Limited),  at  the  date  of  the  petition,  held  all  the 
shares  except  the  seven  held  by  the  subscribers. 

The  objects  of  the  company  were  (amongst  others) 
(a)  To  acquire  the  businensof  Basmus  Jansen,  trading 
as  Nelson  &  Co.,  of  Louth,  tea  dealers,  and  to  take 
over  the  contracts  entered  into  by  Jansen  in  the 
business,  and  to  enter  into  an  agreement  alread? 
prepared  between  Jansen  and  the  company ;  and  (6) 
to  effect  insurances  for  life,  to  issue  pensions,  and 
carry  on  the  business  of  insurance  generally. 

In  carrying  on  his  business,  Jansen  had  issued 
cards  by  which  he  offered  to  grant  pensions  to  widows 
of  a  ^imirar  description  to  uiose  subsequently  men- 
tioned in  connection  with  the  company. 

The  company  adopted  the  said  agreement  and  took 
over  the  liabUities  of  Janse^,  to  whomj  at  vendor, 
100,000  fully  paid-up  shares  were  issued. 

The  company  deposited  a  sum  of  £20,000  in  court 
&n  required  by  tbe  life  Assurance  Compani<>8  Act, 
1870,  it  having  been  decided  in  a  previous  action  that 
Jansen's  basiness  cami  within  that  Act. 

In  carrymg  on  their  business  of  tea  dealers 
the  company  issued  cards  to  their  customers 
which  stated  that  they  would  pay  lOs.  per  week 
to  ev^ry  woman  who  had  purchased  not  l^ss 
than  half  a  i>ound  of  their  pension  tea  for  fifty  weeks 
before  becoming  a  widow,  such  payments  to  oontinue 
as  long  as  she  remained  a  widow  and  bought  the 
thesameamount  of  teafrom  the  company,  and  also 
10s.  per  week  to  every  woman  becoming  a  widow 
before  buying  from  the  company,  if  she  bought  half 
a  pound  of  tea  per  week  for  t««n  years,  so  long  as 
she  remained  a  widow  and  continued  buying  the  t^a. 
And  those  who  bought  only  a  quarter  of  a  pound  of 
tea  were  to  receive  5s.  instead  of  10s.  The  cards 
further  stated  that  the  rights  of  the  widows  would  be 
limited  to  receiving  tbose  sums  rateabiy  out  of  75  per 
cent,  of  the  net  profits  on  the  tea,  and  that  ttiey 
should  have  no  other  rights  against  the  company. 
The  chief  diffisrenoe  between  the  cards  of  Jansen  and 
those  of  the  company  was  that  the  former  0(mtatned 
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so  limitation  of  the  pennons  to  any  partioolar  fund. 
The  number  of  oostomers  of  the  company  increased 
rapidly,  and  ultimately  reached  something  like 
500,000  or  600,000,  while  at  the  date  of  the  petition 
there  were  oyer  19,000  widows  entitled  to  peniions 
which  amounted  in  the  aggregate  to  a  sum  of  between 
£8,000  aud  £9,000  a  week.  According  to  the  actuarial 
evidence,  which  was  not  controv^ted,  the  reserve 
which  the  company  should  have  had  to  meet  the 
pensions  thus  payable,  and  the  prospective  liability, 
was  nearly  £30,000,000.  The  amount,  however,  could 
not  be  accurately  determined,  and  making  large 
deductions,  for  instance,  for  75  per.  cent  of  the  persons 
then  buying  ceasing  to  do  so,  his  lordship  thought 
£10,000,000  would  be  about  the  lowest  proper  reserve. 
To  meet  this  liability  the  compaoy  had  available  for 
the  annuitants  a  sum  of  less  than  £20.000,  the  amou^jt 
deposited  being  liable  to  some  deductions. 

Tae  petition  was  presented  by  Mrs.  Bower,  a  widow 
entitled  to  lOs.  a  week  under  the  terms  mentioned, 
and  by  two  other  women  who  were  purchasing  tea 
upon  the  terms  of  the  cards  with  the  view  of  obtain- 
iog  pensions.  The  petition  was  opposed  upon  the 
ground  that  if  the  company  continued  its  business, 
and  had  the  pensions  reduced  under  the  Life  Assurance 
Companies  Act,  1870,  according  to  a  scheme  which 
will  be  found  sufficiently  described  in  the  judgment, 
it  would  be  advantsgeous  to  all  parties. 

Eve,  K,C.,  and  Ward  Coldridge,  for  the  petitioners. 

Asthury,  K.C.,  and  E.  0.  Simpson,  W.  FirUay, 
Frank  Dodd,  and  Eldridge,  for  parties  supporting 
petition. 

Buckmoiter,  K.C,  and  B.  Eowland$,  for  the 
company. 

R.  J»  Parker,  for  the  Board  of  Trade. 

[His  lordship  mads  a  winding-up  order  upon  the 
conclusion  of  the  arguments,  and  on  a  subsequent 
day  stated  his  reasons.] 

Feb.  1 5.  —Buckley,  J.— This  is  a  petition  to  wind  up 
Nelson  &  Co.  (Limited)  on  the  ground  of  its  insolvency 
The  insolvency  is  not,  and  cannot  be,  diluted.  The 
only  defence  has  been  that,  in  the  interests  of  the 
unfortunate  persons  who  are  the  policy-holders  of  or 
entitled  to  the  benefit  of  annuity  contracts  in  the  com- 
pany, the  court  should  adopt,  with  or  without  modifi- 
cation, a  scheme  which  has  been  put  forward,  and 
which  is  said  to  be  a  scheme  for  the  reduction  of  the 
company's  contracts  under  section  22  of  the  Life 
Assurance  Companies  Act,  1870.  The  business  of 
]M'^son  &  Co.  (Limited)  may  be  described  as  that  of 
attracting  married  women  to  become  customers  of  the 
company  and  purchasers  of  the  company's  tea,  at 
prices  largely  above  Its  fair  msrket  value  by  the 
promise  of  impossible  pensions  to  be  paid  to  them  if 
and  when  they  became  widows.  The  pension  scheme 
rested  upon  no  actuarial  basis  of  any  kmd.  It  ignored 
the  age  of  the  husbend  on  whose  death  the  pension 
would  commence.  It  ignored  the  age  of  the  wife 
during  whose  widowhood  it  would  be  payable.  It 
Ignored  with  some  exceptions  the  health  and  expecta- 
tion of  life  of  the  husband.  The  loading  which  was 
added  to  the  price  of  the  tea,and  which  may  in  a  sense 
be  regerded  as  the  premium  paid  for  the  annuity  con- 
traot,  bore  no  actuarial  relation  whatever  to  the 
liability  which  the  com^ny  was  undertaking.  Under 
no  circumstances  could  it  have  justified  a  pension  of 
anything  approschinff  lOs.  a  week.  Even  the  8d.  a 
pound  overcharged  u>t  tea  did  not  go  to  provide  for 
the  annuity  contracts ;  it  went  into  tiie  general 
business;  and  under  the  company's  contracts,  the 
policy-holders  could  look  only  to  75  per  cent,  of  the 
profits  realised  by  its  employment  with  the  com- 
pany's other  fundi  in  the  business. 


The  result  has  been  to  bring  the  company  to  a  state 
of  insolvency.    Upon  every  ground  a  stop  ought  to 
be  put  to  such  a  company.    In  the  int««st  of  the 
pensioners,  however,  the  court  is  asked  to  consider  a 
scheme  of   reduction  of  contracts   under   the  Life 
Assurance  Companies   Acts.      A   scheme   has  been 
brought  in.    It  is,  in  my  opinion,  open  to  insuperable 
objections  upon  several  grounds.    In  the  first  place, 
it  uvolves  that  this  company  shall  continue  business 
— a  course  to  which,  in  the  absence  of  overpowering 
reasons  in  tiie  interest  of  the  customers,  I  should  not 
accede.    Secondly,  it  proceeds  upon  a  footing  that  a 
system   of   business    shall   be   contioued  by  which 
customers  shall  be  attracted  to  become  purchasers  of 
tea  at  a  price  loaded  wieh  a  sum  to  represent  the 
premium  on  the  insurance  benefit,  such  sum,  however, 
not  being  payable  as  a  premium  capable  of  being 
dealt  with  in  the  manner  required  by  section  4  of  the 
Life  Assurance  Companies  Act,  1870,  but  induded  in 
a  lump  sum  which  is  to  be  dealt  with  in  the  manner 
indicated  in  the  scheme.     Stating  it  in  figures,  the 
matter  would  stand  somewhat  thus :  The  tea  pur- 
chased by  the  company  costs,  it  is  said.  Is.  3d.  to 
Is.  5d.  per  pound,  and  would  fairly  be  retailed  at 
Is.  8d.  per  pound.    Sale  of  the  tea  was  made,  and 
would  under  the  scheme  continue  to  be  made,  at 
2f.  4d.  per  pound,  thus  providing  a  loading  of  8d.  per 
pound  to  form  the  premium  income  to  support  the 
annuity  contracts.      The   scheme   involves   that   a 
new    company    called     the    Nelson    Trading    Co. 
(Limited)  shall  sell  the  tea  and  shall  pay  75  per 
cent,  of   the  loading  (6d.  a  pound)  to  this  com- 
pany (Nelson    &   Co.  (Limited]),    which   shall,  as 
between  the  two  companies,  be  the  insurer  of  what  is 
called  the  insured  customer  of  the  Nelson  Trading  Co. 
(Limited).    A  scheme  of  that  kind  is,  to  my  mind, 
not    a    reduction   of    contracts    of    Nelson  &  Co. 
(Limited).    It  is  a  scheme  under  which  the  customer, 
if  he  is  minded  to  make  a  new  contract  with  the 
Nel'on  Trading  Co.  (Limited),  is  to  be  entitled  to  a 
reduced  benefit  out  of  his  previously  existing  contract 
with  Nelson  &  Co.  (Limited).    This  is  not,  in  my 
opinion,  within  section   22  of   the  Life  Assurance 
Companies   Act,    1870.      That   section  authorizes  a 
reduction  of  the  contract  between  A.  and  the  com- 
pany, but  not  a  provision  by  which  A.  shall  enter  into 
a  new  contract  with  a  new  company,  and  as  the  result 
of  that  shall  be  entitled  to  a  reduced  benefit  from  his 
contract  with  the  old  company.    Again,  section  4  of 
the  L^fe  Asmrance  Companies  Act,  1870,  requires  that 
a  separate  account  shdl  be  kept  of  sll  receipts  in 
respect  of  the  annuity  contracts,  and  that  the  receipts 
shall  be  carried  to  and  form  a  separate  fund  abeolutely 
the  security  of  the  annuity-holders.    The  scheme  of 
bnsiness  which  I  am  now  asked  to  wind  up,  and  the 
scheme  of  reduction  which  I  am  asked  to  approve,  is 
one  under  which  the  pa3nnent   whioh   the   assured 
makes  by  way  of  premium  is  not  a  separate  sum 
capable  of  being  kept  separate  and  appropriated,  as 
required  by  section  4.    The  2s.  4d.  per  pound  which 
she  pays  is  what  I  may  call  a  contributory  sum  for 
securing   two   benefits — the  present  receipt  of   one 
pound  of  tea,  and  the  expectation  of  a  fntare  sum  of 
money  contingent  upon  widowhood.    I  do  not  think 
that  tiiis  is  consistent  with  the  Act  of  Parliament, 
Another  fatsi  objection  is  that,  as  counsel  for  the 
company  conceded,  the  reduction  of   the  contracts 
which   they   propose  is   a   reduction  of  inequality 
as  between  the  policy-holders.      That   whioh   the 
Act   allows  is  the  reduction  of  all  contracts  to  the 
relief  of  the  common  debtor,  but  not  a  reduction 
which  operates  in  inequality  as  between  the  common 
creditors.      I  do    not    mean   that  absolute  arith- 
metical equality  must  be  ensured,  but  a  scheme  iHiioh 
^proceeds  upon  a  principle  of  inequality  of  reduction  is 
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not,  I  think,  within  the  Act.      Again,  no  sort  of 
benefit  is  granted  to  the  existing  oastomers  of  the 
company  which  ii  not  granted  to  new   oostomers, 
nnless  it  may  be  a  trifliog  advantage  in  admitting  the 
old  cuftomers  to  benefits  within  the  first  year.     Other 
objections  there  are  of  a  commercial  rather  than  a  legal 
oharaoter.    Thus,  as  a  matter  of  business,  it  is,  I  tbink, 
idle  to  anticipate  that  the  new  trading  company  could 
as  a  trading  company  ever  legitimately  get  capital  for 
its  undertaking  upon  the  terms  proposed — namely, 
that  95  per  cent,  of  its  profits  should  he  handed  over 
under  the  scheme,  and  5  per  cent,  of  its  profits  should 
be  the  only  fund  ifor  exprntaUon  of  dividend.    Again, 
there  is  no  practical  means  of   ensuring  that  the 
trading  company  shall  not  so  work  its  business,  or  so 
prepare  its  accounts,  as  that  its  net  profits  shdLl  be 
whittled  down  to  practically  nothing.    A  suggestion 
was  made  by  counsel  for  the  company  that  some 
machinery  should  ba  provided  by  which  this  court,  or 
some  authority,  should  retain  control  over  the  price 
which  the  company  should  charge  for  its  tea,  and 
to  insure  that  the  present  system  should  not  continue, 
under    which    the    tea    dealing    company   should 
be   bound   to   buy   all   its    stock   from   particular 
persons,  of  course  to  their  profit    Such  suggestions, 
to  my  mind,  are  illusory.    Another  objection  which 
weighs   strongly   with   me   is    that    the   efiEect   of 
this  scheme  is  to  create  what  T  may  call  a  tied  insur- 
ance business,  a  system  under  which  customers  are 
to  pay  too  much  for  their  tea  upon  the  termi  that  the 
excess  shall  be  taken  by  them,  not  to  such  insurance 
office  as  they  like,  to  insure  an  annuity,  but  that  they 
shall  be  tied  to  Nelson  &  Co.  (limited),  being  such  a 
company  as  I  have  described,  as  their  insurers.    I  see 
no    advantage,    but    every   disadvantage,    to    tiie 
customer  in  this  provision.    It  is  said,  on  the  other 
hand,  that  to  reject  any  such  scheme  is  to  throw  away 
the  value  of  what  is  called — ^using  a  term  singularly 
inappropriate  to  the  facts  of  this  case— the  *'  good- 
will ''  of  the  company,  and  that  the  widows,  l>eing 
confined  to  76  per  cent,  of  the  profits,  can  get  nothing 
in  the  winding  up  beyond  the  £20,000.    As  to  the 
latter,  I  am  not  sure  that  this  is  so ;   but  I  say  no 
more  upon  the  point,  for  it  may  well  have  to  be  con- 
sidered in  the  course  of  the  winding  up.    I  am  dear, 
however,  that,  even  if  this  be  so,  it  is  more  to  the 
interest  of  the  policy-holders  to  put  an  end  at  once  to 
this  concern,  even  if  that  which  they  get  out  of  the 
wreck  be  but  a  small  sum.    For  these  reasons  I  think 
that  the  scheme  for  reduction  of  contracts  is  im- 
possible and  cannot  be  approved,  and  I  therefore,  at 
the   conclusion   of    the    argument,   pronounced   a 
winding-up  order. 

Solicitors,  Z.  WecUherley,  for  Alfred  Pearson,  M«n- 
chester;  ff elder,  Roberta,  &  Co.,  for  Simpson  &  Co,, 
Leeds;    Baker,  Baker,  d:   Co.;  Smiles  &  Litchfield; 
Oswald  Bird   &    Co.;   B.  B.  Norman;   Solicitor  of 
Board  of  Trade. 
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Jan.  11 ;  Feb.  4. 
MARSHALL  v.  James,  (a.) 

Practice — Judgment  creditor — Oamishee  order  ahsoluie — 
Money  paid  under  it — Order  obtained  on  erroneow 
allegation  of  material  facts — Setting  aside  order. 

A  garnishee  order  obtained  upon  an  allegation  of 
material  facts,  which  turns  out  to  be  erroneous,  can  be  set 
aside,  notwithstanding  it  has  been  made  absolute. 

Moore  v.  Peachey,  66  L.  T.  19S,  followed. 

(a.)  Reported  by  U.  F&akkun  SruBBma,  Esq., 
Baixister-at-Law. 


This  was  a  motion  to  discharge  a  gamiihee  order 
absolute. 

The  plaintiff  Marshall  entered  into  partnership  with 
the  present  appUoant.  Witham,  on  the  9th  of  December, 

1903,  and  carried  on  business  under  the  name  of 
Marshall  &  Co. 

The  defendant  James  recovered  judgment  against 
Marshall  on  the  9th  of  March,  1903,  in  the  above 
action. 

Upon  an  allegation,  supported  by  affidavit,  but 
afterwards  found  to  be  mistaken,  that  CuUen  and 
Teet^en  &  Co.  owed  debts  to  Marahall,  the  usual 
garnishee  order  nisi  was  made,  on  the  11th  of  October, 

1904,  upon  the  application  of  James,  and  served  on 
the  debtors. 

It  was  made  absolute  on  the  14th  of  November 
and  served  upon  CuUen's  solicitors,  Teetgen  &  Co. 
having  been  served  with  the  order  nt«i,  but  not 
appearing.  By  the  order  it  was  ordered  that  CnUen 
should  pay  James  the  sum  of  £13  9b.  owed  by  Cnllen 
to  the  plaintiff,  and  that  Teetgen  &  Co.  should  pay 
James  the  sum  of  £21  8s.  4d.  owed  by  Teetgen  &  Co. 
to  the  plaintiff. 

Upon  the  present  applicant,  Witham,  diccovering 
this,  he  applied  to  set  aside  the  garnishee  order  upon 
the  ground  that  at  its  date  no  debt  was  due  from 
either  of  the  garnishees  to  Marshall,  but  that  such 
dtbts  were  due  and  owing  to  the  firm  of  Marshall  & 
Co.,  in  which  he  was  a  partner.  It  then  appeared 
that  Marshall  and  Witham  carried  on  busmess  as 
Marshall  &  Co.  and  that  the  debts  were  reidly  con- 
tracted with  the  firm  of  Marshall  &  Co.,  and  so  were 
not  payable  to  Marshall  alone.  Cullen  had  not  paid 
anything  under  the  order,  but  Teetgen  &  Co.  had 
paid  £21  8s.  4d.  to  James,  the  judgment  creditor. 
They  had  not  filed  any  evidence  as  to  mistake  upon 
this  motion. 

Lincoln  Reed,  for  the  applicant. — A  garnishee  order 
absolute  can  be  set  aside  {Moore  ▼.  Peachey ^  66  L.  T. 
198,  40  W.  B.  Dig.  184),  the  court  having  an  inherent 
jurisdiction  to  set  aside  an  order  whioh  it  has  been 
induced  to  make  by  fraud  or  the  suppression,  however 
innocent,  of  material  facts. 

B,  Nevill,  for  the  respondent  James. — Moore  ▼. 
Peachey  was  a  case  where  the  application  was  made 
by  the  garnishee  on  the  ground  ox  a  mutual  mistake 
partially  caused  by  the  judgment  creditor,  and  is 
therefore  distinguiihable.  When  the  court  has  made 
a  garnishee  order  absolute  and  money  has  becm  paid 
under  it  the  court  has  no  jurisdiction  to  set  the  order 
aside. 

He  also  referred  to  Burrdl  &  Sons  v.  Bead,  11 
T.  L.  B.  36. 

Beed,  in  reply. — ^The  court  can  correct  a  miscarriage 
of  justice  and  any  person  injured  can  come  ex  debito 
for  relief. 

Cur*  adv.  vuU. 

Feb.  4.^JoY0E,  J.— [After  stating  the  facts  set 
out  above,  continued :]  On  the  authority  of  Moore  v. 
Peachey  and  on  general  principles  I  have  come  to  the 
conclusion  that  I  must  do  what  I  can  to  remedy  the 
injustice  done  by  the  garnishee  order.  There  is  no 
particular  sanctity  about  a  garnishee  order,  although 
it  may  have  been  made  abeoTute  and  is  so  termed.  I 
think  the  order  as  to  Cullen  must  be  set  aside,  but 
with  no  order  as  to  costs.  As  to  Teftgen  ft  Co.,  who 
have  paid  £21  8s.  4d.  to  James,  the  judgment  creditor, 
who  has  thus  obtained  an  amount  which  does  not 
belong  to  him,  the  evidence  is  not  quite  complete. 
If  they  have  made  a  mistake  I  cannot  help  them ; 
but  if  it  were  proved  that  they  have  made  a  mistake 
like  the  bank  in  Moore  v.  Peachey  I  should  be 
disposed  to  help  them.    I  certainly  think  that  the 
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defendant  James  ii  innocent,    and   I  will   jrira   no 

ooit«  agftiojt  him.  [it  his  lord*hip*i.  sngge^tion  the 
applicant  Wjtham  agreed  with  Jatnes  to  r*ceii?e  in 
fml  B*ktittf action  half  the  Piira  r^f  £21  8.,  4d  which 
Jamei  hid  received  from  Tefltjjf  n  ^  Co,]  t  tber^'f^r.* 
discharge  th^  order  iiiiigr*iii.t  Culkn.  ai.d  hv  consent 
ditebargH  it  also  as  refrardu  Teetgeu  &  Co,  on  Jam-* 
nnd^MTtakiDK  to  p»y  £10  Hs.  2d.  to  Witham,  Th^m 
will  be  no  order  as  to  coita.  I  entirely  diisent  frotn 
tte  nobon  that  a  garaijhoe  order  OAnoot  be  iet  wide 
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Solioitora  for  the  appHoant  With%m,  Hyman,  I$aat9, 
Solidtora  for  judgment   creditor   Jamea,    MMin 


(Lord  AlTOrstone,  L,CX,  and  '  Dar?   19 

KeuEiedY  and  Rid  ef,  JJ.)     }  "      * 

Hex   t%    Kettle, 

Esc.  parte  ELLra,  (r*.) 

(20  tC-  21   \^icL  c.  43),  m.  3,  5. 

Whereon  an  application  toJuUket  i&  itatE  a  mne  the 
appellant  had  daly  entered  intr.  the  T.ea^niz.nce^trqHirtd 
bu  ^^timn  3  of  the  Sammnry  JurisdicHm  Act  1857,  and 

orrfrrfd  fe.y  raandamn^  ^o  du  m,  the  appeUaTit  U  not  hound 
under  mtwn^  of  thai  Ad  to  enter  ujto/ruh  reec^nizmices 
mil  althmgk  his  turtty  hm  di&i  in  the  meantime. 

Bale  nallicg  on  the  metrop.^litan  polices  magiitrate 
rnn"W  ^^'^l^'t  P-li<^-^^^^  and  the  LTudon 
Louuty  CouQoi^  to  show  came  wtiy  the  niairiatriitfl 
iboald  not  forth«,ith  deliver  to  Ur^J..7lf:thl 
appbcant,  ^  certain  cjwi,  lUted  and  aiirnwl  bv  thfl 
magisrr^teinan  inforinatbo  by  the  London  Conn ty 
Gonuoil  against  Mr.  Ellii,  iji"iijr 

O^^  J?!^'w  "^l**'?  ""^  ^^^  »ffid^Titf  were  ai  foHowa : 
™hhJ  ^*  of  A«gJJ»t,  iyo;i.  an  infomiaHon  m 
roni?f  r''*'  preferred  nn  behalf  of  th«  London 
Connty  Couacil  against  Mr,  Ellin,  tm  apptic^tfor 

Charluin  beyood  the  gPneM  li- e  of  bmld.ng.Tcon- 
tw^i*  fn '**\^"°^.^  °  Building  Aor,  lftiJ4.  afd  upon 
that  iDformation  he  was  eor.vict.d  and  ordered  to 
Jmoheh  a  part  of  the  bnildiog  and  to  pay  rfine 

and*'^.,!!^*'^'^^''*  f P^^V*^  *^  '^^^  magistrate  to  itata 
•nd  sign  a  cane  for  the  opinion  of  the  High  Oonrt 
but  toe  magistrate  refns.d  to  *t*t«  a  case 

On  the  17th  of  Augnat,  1903,  some  two  or  three 
dayi  after  the  ref«eal  of  the  tnagiirtrate  to  state  t^e 
ca.e,  the  applicant  attended  personally  before  the 
^agi«b^t«  a.d  arated  to  him  tfat  he  derir^  Center 
into  reoogm.incea  inch   at  the    magistrate    shoutd 

r^^ui::  hiJo^:^^"*'"^'  '^'^''^^  ^^'^^^  ^«  ^3 

require  hit  own  r^^cognixance  and  that  of  a  mretv  for 

It«T.  ^^^'2^  P**  ""^^^^^^  therenpo^^'^^thl 
B^medayjnfered  into  a  recoenizanoe  for  i'dOmtbe 
form  and  for  the  amount  required  by  the  itaei^rate 

the  magistrate,  and  on  the  22nd  of  Anen^t,  1U03  th« 
surely,  one  Mr.  L«awt,  dnty  entered  ^J^tohi™^! 
ni^nce^snrely  forthe  applicant  lor  the  Z^nT  of 
ioO  ai  required  by  ihe  magistrate. 

The  m^tatrate  h»^ing  refused  to  itata  a  nasP   the 
applicant,  on  the  20th  of  Anguit^igoj^Q^Sln 

(a,)  Hoported  by  E,  Q.  SmwELL,  Isq,,  Barrister- 
at*Law. 


chambers  a  rnlo  for  a  tmndamm  to  the  magistrate  to 
i*_ate  a  oaie,  and  this  nde  w»s  made  ab^iofute  f>n  the 
l/th  of  Bacember,  19(13,  Maantim'*.  on  the  10. h  of 
S^ptembi-r,  1903,  the  surety,  Mr.  Leaver,  died,  and 
pr  bate  of  his  will  w*s  graut-.d  to  his  exei^ntri^,  thq 
fatjt©  of  the  Huety  baitig  sworn  at  between  £9  000 
»nd  £10,000;  and  on  the  l^th  of  OotoWr,  1903,  M*-, 
Eltis,  the  applicant,  was  adjndicat*»d  bankrupt. 

When  ihe  order  for  a  nmtidamua  of  the  17  th  of 
Beoember,  1903,  was  ser^td  up:>n  tht  magistrate  be 
infimated  th%t  fresh  recogni^tncei  maat  be  entered 
into  on  the  ground  that  the  enrety  was  dead.  The 
oa<e  wa-i  tli?n  pr**pared  by  the  ma^istr^te,  and  ou  the 
18th  tif  Apnl,  1904,  the  magtstnite  said  that  the  ease 
was  rendy  but  that  it  could  not  be  handed  over  until 
fresh  rec3gntEinoea  were  entered  into,  and  he  refused 
to  deliver  out  the  cise. 

The  above  rnb  for  a  rmndamin  was  then  obtained 
to  compel  the  magi*tra<^,0  to  deliver  the  caie  whioh  had 
been  already  stated  and  signed  by  htm. 

The  amdavit  of  the  magistrate  filed  in  auswer  to 
the  rule  was  as  follows  : 

1*1  have  been  served  with  notioe  of  an  order  of 
this  hononrahle  court  dated  the  2!>nd  of  July,  1904 
giving  me  a  day  to  show  civimb  why  I  ihould  not 
forthwifh  deliver  to  James  Eilis  the  ca^e  stated  and 
signed  by  me  pursuant  to  a  previous  ord-r  of  this 
honourable    cjutt    dated    the    1 7th    of    December, 

"  Two  or  thr*^e  days  aftet  I  had  rofuied  to  state  m 
ease  uprin  the  information,  Mr*  Ellis  attended  before 
me  and  8t*ted  that  he  desired  to  enter  into  a 
reeo(cniz*noe  and  ask^d  mn  what  secuntF  I  should 
require.  I  told  him  I  should  rt^quir©  a  reoog- 
niztnce  by  himself  and  one  surety  in  the  snm  of 
£50,  I  further  told  him  that  he  might  enter  into  the 
recognisance  for  what  it  was  worth.  The  reeogn  it  *no© 
of  the  said  James  ElJis  wrts  then  fcalmn,  and  a  dmy  or 
two  afterward*  the  recognTsaaceol  Mr,  Xjsiah  Leaver 
waa  aTso  takt-n,  The  said  reongnizicces  w**r0  then 
annei^id  to  the  aeotirity  book  kept  at  the  Woolwich 
pohoe-oonrt, 

'*I1  I  h*id  acceded  to  the  appliostion  of  the  a«id 
James  Ellis  to  me  to  s^ate  a  case  I  should  no  doubt 
have  b^n  satisfied  to  accept  the  said  Josiah  Leaver 
as  a  sufficient  sflcnrity,  but  At  I  refused  to  state  a  caia 
It  was  not  in  ray  view  necessary  or  proper  that  any 
rscagnizanee  should  then  be  taken,  and  I  did  not 
apply  mys^fto  the  question  whether  the  said  Jodah 
Leaver  was  a  euffident  surety  of  accept  him  as  m 
sufficient  iecurity, 

''Having  regard  to  aection  5  of  the  Act  20  &  21 
Yict,  c*  43,  it  appeared  to  me  that  before  delivering 
the  CS89  which  I  had  stated  and  signed  pnrsutnt  to 
the  said  order  of  the  Hfh  of  December,  1903,  I 
miist  require  a  reooifniaance  to  be  entered  into  upon 
that  o«ss  and  sufficient  at  the  time  of  its  deliver f. 

**  I  bad  also  great  doubt  (I)  Whether  the  previous 
recognizincfl  could  be  ccu^jtrued  as  applying  to  the 
cnstfl  of  the  case  stated  by  order  of  this  bononrable 
^"^^ri  V  ^^'  ^**®ther  the  said  Josiah  Leaver's  estate 
euuld  be  made  liable  upon  a  recogoiiaoce  which  did 
nt/t  come  into  operation  (if  a'i  all)  until  after  hii 
deceaie;  (3)  whelber  this  kind  of  recognisance 
could  be  enforced  against  the  estate  of  a  deceased 
surety, 

*'  I  offered  to  deliver  the  said  case  to  the  appellant's 
jolicitors  upon  afreah  re;:o«t»izanci*  in  the  sum  of  £50 
being  ent*-red  luto.  As  the  said  James  EUis  has  b«ea 
adj undated  bmkrupt  I  consider  that  ■uoh  freth 
recognizance  ought  to  be  entered  into  by  two  sureties 
m  additi  m  to  the  Baid  James  Ellis," 

'*  The  above  are  respectively  submitted  to  the  eowt 

as  my  reasons  for  refuwng  to  deliver  the  laid  caaeio 

I,  the  said  Jatx^  Ellis/* 
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The  Samaiary  Jiirisdiotion  Act,  1857  (20  &  21  Yiot. 
0.43),  proTidfs: 

Section  3. — '*  The  appellant,  at  the  time  of  ma\ing 
snch  application — that  is,  the  application  und«r  sec- 
tion 2  to  the  jastice  or  j  as  ices  to  state  a  Odse — and 
before  a  case  shall  be  stated  and  delivered  to  him  by 
the  justice  or  jasticei,  shall  in  every  instance  enter 
int  J  a  reoogbizAnoe,  before  such  jastice  or  justic^p,  or 
any  one  or  more  of  them,  or  aay  other  justice  ex<^r- 
cising  the  same  jurisdiction,  with  or  without  surety 
or  sureties,  and  in  such  sum  as  to  the  justice  or 
justices  shall  seem  meet,  conditioned  to  prosecute 
without  delay  such  appeal,  and  to  submit  to  tbe  judg- 
ment of  the  superior  court,  and  pay  such  co:ts  as  may 
be  awarded  by  the  same.    •     .     ." 

Section  5. — "Where  the  justice  or  justices  shall 
refuse  to  state  a  case  as  aforesaid,  it  iihall  be  lawful 
for  the  appellant  to  apply  to  the  Court  of  Qae<>n*s 
Bench  upon  an  affidavit  of  the  fac^s  for  a  rule  Oiiliiog 
upon  such  justice  or  justices,  and  also  upon  the 
respondent,  to  thow  cause  why  such  case  should  not 
be  stated;  and  the  said  ourt  may  m«ke  the  same 
absolute  or  discharge  it,  with  or  without  payment  of 
osts,  as  to  the  court  shall  seem  meet,  and  the  justice 
or  justices,  upon  being  served  with  such  rule  absolute, 
shall  state  a  case  accordingly,  upon  the  appelUnt 
entering  into  such  recognizance  as  is  hereinbefore 
provided." 

Daldy,  for  the  London  County  Council,  showed 
oaus'. — The  magistrate  was  right  in  holding  that  fresh 
reoogoizances  were  necessary,  aad  in  refusiog  to 
deliver  the  cise  until  such  fresh  recogniziftacas  were 
entered  into.  Two  questions  arise— first,  upon  the 
0  )n8tr notion  of  the  words  at  the  eud  of  section  5  of 
the  Sammary  Juris'liction  Act,  1857  ;  and  secondly, 
whether  the  recogniztfice  on  the  face  of  it  can  be  held 
— having  regard  to  the  fact  of  the  death  of  the 
surety — to  bind  the  surety  so  as  to  apply  to  a 
diff^irent  person  than  the  surety  himself.  There  are 
two  ways  of  entering  into  recognizinces  on  cases 
stated — namely,  under  section  3  and  under  section  5. 
It  has  been  held  that  on  a  recognizance  under  section 
3  the  recognizance  caa  be  entered  into  at  any  time 
daring  the  three  days  allowed  for  applying  for  a  case. 
If  the  magistrate  refuses  to  state  a  case,  and  if  the 
court  by  mandamus  orders  him  to  fttite  a  case,  then 
section  5  applies ;  and  taking  sections  3  and  5  together 
it  was  not  in  any  way  contemplated  that  tie  magis- 
trate, on  refusing  to  state  a  case,  should  take  a  recog- 
nizance on  the  mere  chance  of  the  court  ordering  him 
to  state  a  case.  If  the  magistrate  takes  the  recog- 
nizance, and  it  afterwards  turns  out  that  it  never  ought 
to  have  been  taken,  then  the  recognizance  comes  to 
nothing.  Section  5  deals  with  the  case  where  the  court 
orders  the  justice  to  st  Ate  a  case,  and  it  provides  that 
the  jnitioes,  on  being  served  with  the  rule  absolute, 
•hall  state  a  case ' '  upon  the  appellant  entering  into  such 
recognizance  as  is  hereinbefore  provided.'*  The 
meauing  of  that  is  that  when  the  court  orders  the 
justices  to  state  a  case  they  are  really  giving  the 
justices  a  new  jurisdiction,  and  when  a  case  is  stated 
by  order  of  the  court  the  jurisdiction  of  the  justic-*s 
to  take  the  recognizances  only  aris*)S  when  the  rule 
has  been  made  absolute.  In  that  case  both  the 
stating  of  the  case  and  tbe  enteriog  into  the  recog- 
nizance are  to  be  done  after  the  rule  is  made  absolute. 
The  result  is  that  under  section  5  the  time  when  the 
reoognizanc<»s  are  to  be  taken  and  the  event  on  which 
they  are  to  be  tiken  are  distinct  from  what  they  are 
nnder  section  3.  The  recognizances  entered  into 
before  the  magistrate  was  ordered  to  state  a  case  were 
of  no  aval),  and  fresh  recognizances  were  required 
under  section  5. 

Frank  Chvtr,  for  the  applicant,  in  sapport  of  the 


rule.— [Lord  Alvkrstonb,  L.C.J. —We  wish  you  to 
deal  with  the  p^int  whetht-r  these  recogniz<uices  were 
available  to  you  under  seotion  5  ]  It  is  submitted 
that  the  rf cognizances  entered  into  under  tection  3 
were  sufficient.  Section  5  ought  not  to  be  read  as 
saying  that  the  language  of  Sf^ction  3  prevents  the 
applicant  for  a  case  from  enteriog  into  reoogoizances 
at  the  time  of  making  the  application,  though  such 
application  is  refuseii.  The  cunoludiug  words  of 
seutiou  6  were  intended  to  apply  to  tbe  case  where 
tbe  magi^trate  had  refused  to  st»te  a  case,  and  where 
no  recognizances  had  been  entered  into;  and  if  the 
words  *'  up  ;n  the  appellant  entering  into  such  recog- 
nizince  as  is  hereinbefore  provided"  had  not  been 
inserted  there  would  in  such  a  case  have  been  no 
recognizances  at  all  entered  into.  It  was  tj  guard 
against  a  case  being  stated  without  any  recogniz  iuoes 
being  entered  into ;  but  if  recognizances  have  already 
b(en  entered  into  under  section  3,  then  it  becomes 
unnecessary  to  have  any  further  recognizances  under 
section  5,  and  the  section  as  to  that  point  does  not 
apply.  By  rule  15  of  the  Summary  Jurisdiction 
Bul-0,  1886,  a  security  book  is  to  be  kept,  and  the 
full  pariiculars  of  the  securities  given  are  to  be  duly 
entered  in  this  b  K)k.  In  the  present  ca«e  these 
recogniz  mces,  which  the  msgistrate  had  duly  taken, 
had  been  entered  in  the  records  of  the  court.  [He 
was  stopped.] 

Lord  Alverstonb,  L.C.J.— In  this  case,  which  is 
certainly  one  of  difficulty,  it  must  be  taken,  in  favour 
of  tbe  person  who  moved  tne  rule,  that  security  had 
be^n  given  in  accordance  with  section  3  of  the  Act. 
I  agree  with  what  Mr.  Daldy  has  said,  and  I  can  see 
hov  material  it  is,  that  the  security  is  one  which  can 
be  enforced.  If  counsel  could  ha?e  said  either  that 
no  security  was  given  under  section  3,  or  that  the 
magistrate  had  no  power  to  take  security  at  that 
stage  becaus «  he  had  not  made  up  his  mind  whether 
he  would  grant  a  cate  or  not,  or  because  he  thought 
he  was  going  to  refuse  a  case,  then  I  think  he  would 
have  gone  a  long  way  to  convince  us  that  this  rule 
should  be  discharged.  It  seems  to  me  imp  >S8ible  to 
say  that  it  was  not  within  the  power  of  the  magi<«trate 
to  tike  the  recognizance  at  that  time.  Section  3  says 
that  the  appellant,  at  the  time  of  making  such 
application — that  if,  the  application  for  a  case,  and 
before  the  case  shall  be  stat«4d  and  delivered  to  him 
by  the  magistrate,  shall  in  every  instance  enter  into 
reooguizauces. 

That  bemg  so,  I  think  the  later  cases  have  put  a 
construction  on  that  section.  In  the  case  of  Chapman 
V.  Robinson,  7  W.  R.  12,  1  B.  &  E.  25,  it  was  decided 
that  the  security  was  good  if  it  were  given  within  the 
three  days  allowed  for  applying  for  a  case,  although 
not  entered  into  at  the  time  of  making  the  applica- 
tion. The  second  case,  that  of  Stanhope  ▼.  Tht/rahy^ 
14  W.  B.  651,  L.  B.  1  C.  P.  423,  goes  further  and 
says  that  the  security  need  not  be  given  within  the 
three  days,  but  is  good  if  given  Mfore  the  case  is 
issued  by  the  justices,  if  &e  application  has  been 
made  within  the  three  days.  But  none  of  those  cases 
throw  any  doubt  on  the  right  and  the  jurisdiction  of 
the  magistrate  to  take  tbe  recognizances  at  the  time 
of  the  making  of  the  application.  Therefore,  as  I 
have  said,  even  taking  tbe  magistrate's  very  fair  state- 
TUfut  in  his  affidavit  supplementing  what  the  appli- 
cant has  said,  I  think  we  must  take  it  that  there  was 
an  application  made  to  the  magistrate  to  take  the 
reoogn  zances  at  a  time  when  it  was  within  his  juris- 
diction to  take  them.  The  only  other  point  is,  aye  or 
no,  does  the  fact  that  the  magistrate  aft«*rwards 
refused  to  state  a  case  and  that  this  court  hat  sinoe 
ordered  on  a  rule  absolute  the  case  to  he  stated, 
oxeate    any     difference     and    neoessitftte    farth«r 
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reoogal^anceB  ?    1  adcut  that  lection  5  affordi  Btime 
jrroua4  for  the  argutDeut  of  counBel  who  oppoaei  the 
fiile,   bet»Q*ie  it  iajB  r  *■  The  j  attic©  or  juitices  upon 
beiog  served  with  iuch    rnk  absolati  shall  stat©  a 
case     aoGordiDgly     upon     the     appellant     enteuQg 
into      fluch       reoogni^*nce       m      i«      herembefore 
prOTided."      That  proTiiion  was  obviouslf  necofi5%ry 
in   order  to    prevent    the    applicant  from   claiaiiog 
the    oaae    on    the     rule    without     having     given 
teoiarity  ;  and  under  the  circnmstancet  it  s'^em*  to  me 
th*t  the  words  **  as  is  herewhefore  provided*'  m&f 
well  be  sftliftfied,  not  only  by  the  form  and  nature  of 
the  security,  bat  also  by  saying  that  it  is  a  security 
vkhich  is   to  be  taken  in  tbe  way  oontemplated  by 
section  3.     Upon  that  couBtroction  it  would  rather 
help  the  argument  of  ooansel  in  support  of  the  rule, 
because  he  iaya  that  ie^tbn  5  is  to  be  effective  if  the 
appellant  haa  fulfilled  what  i^  the  oondition  required 
by  flection  3.      Tdeteforo,  it  aeema  to  me,  taking  the 
faats  DOW  before  us,  that  there  wae  a  aeeurity  giv^ 
in    acoordanoe  with   section  3,   and  that  aeeurity  is 
eft'eetive  for  whatever  it  may  be  worth  against  the 
perfons  who  became  eitber  princip  il  debtor  or  surety 
ior  the  principal   debtor,  and  the  condllion  is  the 
game— namely,  to  pTOseoute  the  appeal  and  p%y  the 
001  ts  of  the  application  on  a  case  bein^  stated*     la 
those  circumatancea  it  aeems  to  me  iinpOBsible  for  ui 
to  say  that  the  magiatrate  was  right  in  reluiing  to 
deliver  out  the  case  without  a  further  security  being 
given    by    the    appellant*     whatever    might    have 
happened  assuming  that  there  had  bean  no  lecuriiy 
given  under  section  3*    I  think,  therefore,  that  this 
rule  ihould  bd  made  absolute* 

Kennedy,  J,— I  am  of  the  same  oprmon*  Although 
it  haa  been  decided  that  it  is  aufficient  if  the  reeog* 
nkancea  are  in  fact  entered  into  before  the  case  it 
itated  and  delivered  out,  it  seema  to  me  to  he  clear^ 
and  I  do  not  think  counsel  in  opposition  to  the  rule 
ohal]engee  the  contention— that  under  section  3  it  ii 
perfectly  correct,  if  I  may  aay  so,  to  tender,  and  there 
ii  nothing  in  the  section  to  prevt^nt  the  magistrate 
from  acceptmg  the  entering  into  recogniziuces  at  the 
time  of  the  application  for  a  ca^e.  The  application 
may  or  may  not  \m  granted  at  the  time  it  is  made. 
Indeed,  the  application  is  made  within  a  certain  time 

three  days— and  in  writing,  ao  that  the  applicant 

may  very  well  not  know  whether  the  case  will  be 
granted,  but  be  has  persona  who  are  willing  to  enter 
into  recognizance i.  When  we  look  at  ihe  form  of  the 
xeoDgnixanoe  it  is  conditioned  to  be  liable  a§  bail,  if  I 
may  say  so,  to  a  certain  ,txtent»  and  refers  to  a  case 
that  is  to  be  stated*  The  magistrate  haviog  in  this 
oaie  taken  the  recognizance  afterwards  decline  a  to  state 
a  case.  The  recognizance  so  taken  was  not  taken  in  the 
slightest  degree  in  contravention  of  the  statute,  but 
was  C'ff^-red  and  taken  at  the  time  of  the  application. 
Is  not  the  rec  igciz^nce  ao  taken  a  valid  recognizance, 
having  regard  to  that  ca*e,  although  the  magistrate 
declined  to  state  it  at  the  rime,  and  thi*  court  haa  to 
be  invoked  to  direot  him  to  state  the  case  in  respect 
of  which  the  recognizance  had  been  olferedjand  taken? 
When  we  come  to  look  at  section  5,  I  see  nothing  in 
that  section  wbii^h  juBlifiei  the  contrary  contention. 
This  court  has  power  under  section  5  to  decide  that 
the  case  must  be  stated.  The  court  makes  the  rule 
absolute  for  the  statement  of  the  case,  and  the  magis- 
trate on  being  served  with  the  rule  ab#olute  is  to  atate 
the  case  **  upon  the  appellant  entering  into  such 
reoognizance  as  is  hereinbefore  provided.''  That  pro- 
vision is,  in  my  opiuion,  clearly  imerted  to  meet  the 
case,  which  is  a  oominon  case^  thU  where  a  magistrste 
has  decided  ^d  hai  refused  to  state  a  erne,  no  one 
thinks  ol  offoring  to  enter  into  recogniz*ncea,  nor  is 
any  reoogimaiLce  taken ,  and,  but  for  those  words  at 


the  end  of  section  5,  it  might  be  that  t^ere  would  bta 
rule  absolute  to  state  a  case  without  any  reoognt^tnoB 
having  ever  bsen  entered  into  at  all  before  the  case  la 
delivered  and  dealt  with.  Therefore  it  was  necessary 
to  make  that  provision*  Is  there  anything  m  this 
section,  when  fairly  read,  that  practically  vaoat^  the 
value  of  the  recognizance  entered  into  at  the  t»me,  or 
practically  at  the  time,  of  making  the  application  for 
the  case,  because  the  magistrate  ultimately  determioea 
not  to  st»te  a  case,  and  the  action  of  this  conrt  has  to 
be  invoked  ?  I  tbink  there  is  not.  If  a  recog^ta  *nei 
ii  duly  entered  into  to  abide  certain  oonaeqneno«  in 
the  event  of  a  Oiae  termiaatiog  unfavourably  to  the 
appellant,  it  seems  to  me  there  is  no  jari*diction  for  ua 
to  say  that  t^at  is  a  leoogni^anoe  which  can  only  be 
treated  as  a  nullity^ 

Ridley,  J,— I  am  of  the  same  opioion.  I  confess 
the  caa*  iiffords  some  difli  jutty,  but  I  agree  with  the 
jadgmenta  of  my  learned  brethren.  It  must  be 
remembared  that  the  recognizance  that  was  entered 
into  on  the  first  occasion  is  as  good  now  at  it  was 
then,  not  having  any  regard  to  objections  that  mav 
arise  as  to  the  decaase  of  a  surety,  As  to  that,  I 
think  it  does  not  relieve  the  surety,  but  the  aurety  is 
under  the  saoie  obligations  no^  as  when  the  recog- 
nisance was  entered  into.  The  appellant  is  to  prose- 
cute without  delay,  to  submit  to  the  judgment  of  the 
court  and  psy  such  costs  as  may  be  ordered.  The 
mere  lapse  of  time,  the  fact  that  before  the  magistrate 
does  state  a  case  an  application  has  to  be  m*do  to  the 
superior  court  to  obtain  a  rule  1 1  order  him  to  do  so, 
does  not  relieve  the  surety  wbo  has  entered  mt^>  tit 
reooguizmce,  and  the  recognizance,  therefore,  is  ^ 
good  now  as  it  was  at  the  tiuie  when  It  wa«  enter* »1 
into.  That  observAtion  may  have  some  beanng  on 
the  merits  of  the  decision,  I  agree  that  the  rale 
should  be  made  abaci ute, 

Pitth  ahsftliiU,  With  c&6U  against  the  county  council 
Solicitors  in  tupp'jrt  of  the  rule,  Ihufif  Ootttr  ^  Son. 
Sijlititot  in  oppoaition  to  the  rule,  ir.  ^1  BfoitaiMi. 


I 


,  audi 


Bm,  n,] 


K.  B.  Div, 

(L-^rd  Al  vera  tone.  L.C*J*, 

Kennedy  and  Iti<ilt?y,  JJ.^ 

WESTnOftFE  T-.   POWLISY,   (n.) 
Naval    rfMrtm  —  Faf»e    stctiemetU    on    entering— Xumi 

E*ilUimmt  Ad,   1853  (16  c£  IT  Tie*,  c,  09).*.  10- 

Naml  muntt€r»  Ad,  1853(16  Jc  17  Hci,  t.  73)  s,  l] 

— /i'^i^a^  Namtl  Eeierve  [VoUnti^r)  Ad,  IS59  (22  S 

23  Vict  €.  40),  U,  15,  16. 

S*dim  16  of  the  Naval  Enlistment  Ad,  1953,  doet  mi 
apply  to  a  ptrton  ivho  m-ikes  a  /aim  statement  on  mUr^ 
i/fy.  or  offering  to  enttr,  the  Roual  Naval  Mtirrtie,  vthich 
m^$  creatf^d  by  the  Itoyal  Naval  Reserve  Act,  1859* 

Oase  stated  by  justices  for  the  borough  of  Great 
Tar  mouthy  in  the  county  of  Norfolk, 

On  the  21st  and  28th  AprU,  1904,  the  jusUcea  when 
sitting  as  a  court  of  summary  jurisdiction  h^rd  and 
determined  an  information  which  charged  the 
respondent  with  making  on  the  23cd  of  Ptibruary, 
1904,  a  false  statement  in  writing  on  offering  bimielf 
to  enter  the  naval  aervics  ol  hia  Majesty,  o^mtrary  to 
aection  16  of  16  &  17  Yict,  c.  69  (the  Naval  BuUttment 
Act,  1853).  ,    ,.     4 

The  following  facts  were  proved  or  admitted  r 

The    api>eliant,    Leonard  J,   Westhorpe,   wai    an 
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officer  in  his  Msjesty's  Oustoms,  and  was  authorized 
by  virtoe  of  his  appointment  under  the  regulationi 
hereinafter  mentioned,  to  enrol  duly  qualified 
applicants  in  the  royal  naval  reserve.  Tne  royal 
xi%yal  reserre  was  established  by  the  statute  22  &  23 
Vict,  c  40  ^the  Boyal  Naval  Besf^rve  (Yolnnteer)  Act, 
1859),  and  is  governed  by  regulations  issued  under 
th%t  statute. 

On  the  23rd  of  February,  1904,  the  respondent 
Powley  applied  in  person  to  the  appellant  to  be 
enrolled  in  the  roydi  navnl  reserve,  and  signed  a 
printed  form  which  was  read  over  to  him,  and  which 
contained  the  statements:  (1)  That  the  respondent 
had  not  already  made  application  to  be  enrolled 
in  the  royal  naval  reserve  at  that  (Yarmouth)  or  any 
ether  port;  and  (2)  that  his  age  was  30— both  of 
which  statements  were  false. 

On  behalf  of  the  respondent  it  was  contended  upon 
the  above  facts  that  as  at  the  date  of  the  passing  of  the 
statute  creating  the  ofiEence  (namely,  16  &  17  Vict.  c. 
69)  there  was  no  force  of  naval  reserve  in  existence, 
the  penal  section  (section  16)  could  not  apply.  Also  it 
was  contended  that  the  expression  *'  naval  service  of 
her  Majesty,"  in  16  &  17  Yict.  o.  69,  referred  to  the 
royal  navy  only,  and  could  not  be  held  to  include 
the  royal  naval  reserve,  on  the  ffrounds  that  the 
royal  naval  reserve  was  not  at  the  date  of  the  earlier 
Act  and  is  not  now  a  part  of  the  "  naval  s-rvioe." 

Fur  the  appellant  it  was  contended  that  inasmuch 
as  the  royal  naval  reserve  waa  under  the  control  of 
and  paid  by  the  Admiralty,  and  its  membf^rs  when 
under  training  were  under  the  command  of  his 
Majesty's  naval  officers,  the  force  must  come  within 
tbe  description  **  naval  service  " ;  that  the  very  nature 
aod  objects  of  the  force  brought  it  within  the  words 
in  question  and  it  was  within  the  mischief  intended  to 
be  met  by  the  section,  and  that  the  words  "  naval 
service "  must  be  taken  to  mean  the  naval  force  of 
his  Majesty  as  constituted  for  the  time  being. 

The  justioes  were  of  opinion  that  at  the  date  of  the 
Act  (16&  17  Vict.  0.  69)  there  was  no  force  of  naval 
▼olnnteers  in  existence,  the  first  body  oomiog  under 
that  description  being  constituted  by  16  &  17  Yiot. 
c  73  (the  Naval  Yolunteers  Act,  1853),  and  that 
section  16  interpreted  as  a  penal  section  could  not  be 
construed  to  apply  to  a  non-existent  bodv  wiUiout 
further  words.  That,  referring  to  16  ft  17  Yict  c.  73, 
which  if  entitled  *'  an  Act  for  the  establishment  of  a 
body  of  naval  coast  volunteers,  and  for  the  temporary 
transfer  to  the  navy,  in  case  of  need,  of  seafaring  men 
employed  in  other  public  services,"  there  is  no  refer- 
ence to  c  69,  but  section  17  extends  the  laws  relating 
to  the  government  of  the  navy  to  volunteers  on  board 
■hip  or  otherwise  under  instruction,  training,  or 
exercise. 

That  an  Act,  22  ft  23  Yiot.  o.  40,  referred  to  in  the 
argument,  appeared  to  be  in  many  respects  a  repetition 
of  c.  73,  giving  the  volunteers  an  additional  name, 
"  Boyal  Nav4l  Yolunteers,"  but  not  apparentiy  carry- 
ing the  case  further  against  the  respondent,  who,  not 
th<*n  being  under  instiruction,  training,  or  exercise, 
was  charged  with  having  attempted  to  re-enlist  for, 
a  second  period  of  service  after  the  completion  of  the 
first  without  mt'ntioniog  the  latter,  and  not  with  the 
offence  under  section  16  of  the  Boyal  Naval  Basetve 
(Yolunteer)  Act  of  1859. 

The  justioes  accordingly  held  that  section  16  of 
16  ft  17  Yiot.  c  69,  did  not  extend  to  persons  apply- 
ing to  enter  the  royal  naval  reserve,  and  dismissed 
the  information. 

The  question  for  the  opinion  of  the  court  was 
whether  the  decision  of  the  justices  was  right,  and 
whether  the  words  "naval  service"  in  that  section 
included  the  royal  naval  reserve,  or  persons  offering 
themselvei  for  service  in  it* 


Section  16  of  the  Naval  Enlistment  Act,  1853  (16  ft 
17  Yict.  c.  69),  an  Act  to  make  better  provision  con- 
cerning the  entry  and  service  of  seamen,  and 
otherwise  to  amend  the  laws  concerning  her  Majesty's 
navy,  provides  : 

*'  Bvery  person  who,  upon  entering  or  offering  him- 
self to  enter  the  naval  service  of  her  Majesty,  shall « 
make  or  give  any  false  statement,  whether  orally  or 
in  writing,  with  intent  to  deceive  any  officer  or  person 
authorized  to  enter  or  enlist  seamen  or  others  in  or 
for  such  naval  service,  shall  be  deemed  a  rogue  and 
vagabond  within  the  intent  and  meaning  of  the  Act 
of  the  fifth  ycir  of  King  George  the  Fourth,  chapter 
eighty-three,  and  shall  upon  conviction  thereof  be 
punished  accordingly ;  and  all  the  provisions  of  tbe 
said  Act,  and  of  any  Act  amending  the  sam«>,  shall 
take  effect  and  apply  as  if  a  person  so  offending  as 
aforesaid  had,  by  the  said  Act  of  the  fifth  year  of 
King  George  the  Fourth,  been  declared  a  rogue  and 
vagabond  within  the  true  intent  and  meaning  of  that 
Act." 

On  the  same  day,  the  15  th  of  August,  1853,  the 
Naval  Yolunteers  Act,  1853  (16  ft  17  Yict.  c.  73)— 
"  an  Act  for  the  establishment  of  a  body  of  naval 
coast  volunteers,  and  for  the  temporary  transfer  to 
the  navy,  in  case  of  need,  of  seafaring  men  employed 
in  other  public  services  " — was  passed,  and  under  it 
"  the  royal  naval  coast  volunteers"  were  authorized 
to  be  raised  <*  by  voluntary  entry  (from  among  sea- 
faring men  and  others  who  may  be  deemed  suitable 
for  &e  services  in  which  such  volunteers  may  be 
employed)."    Section  7  provides  : 

"AU  the  laws  and  customs  for  the  time  being  in 
force  for  the  government  of  her  Majesty's  ships, 
vessels,  and  forces  by  sea,  and  applicable  to  any 
person  in  or  belonging  to  the  fieet,  or  to  any  person 
being  in  actual  serrice  and  full  pay,  and  part  of  the 
crew  of  any  of  her  Majesty's  ships  or  vessels,  shall 
be  applicable  ia  like  manner  to  every  volunteer  during 
such  peri  )d  as  he  shall  be  on  board  any  ship  or  vessel 
for  the  purpose  of  instruction,  training,  and  exercise, 
or  shall  be  othervrise  under  instruction,  training,  and 
exercise,  and  to  every  such  volunteer,  and  to  every 
officer  and  man  of  the  C3astguard,  of  her  Majesty's 
revenue  cruisers,  seaman-rigger,  or  other  person 
required  to  serve  in  the  navy  uuder  this  Act  during 
such  time  as  he  shall  be  in  actual  service  either  on 
board  any  ship  or  vessel  or  other  j?ise  under  this  Act. 

The  Boyal  Naval  Beserve  (Yolunteer)  Act,  1859 
(23  ft  23  Yict.  c.  40)—**  an  Act  for  the  establishment 
of  a  reserve  volunteer  force  of  seamen,  and  for  the 
government  of  the  same  " — authorized  the  raising  of 
''the  royal  naval  volunteers,"  consisting  of  "  me  a 
to  be  raised  by  voluntary  entry  from  among  seafaring 
men  and  others  who  may  be  deemed  suitable  for  the 
services  in  which  such  volunteers  may  be  employed." 

By  section  15 — similar  in  terms  to  section  17  of  16 
ft  17  Yict.  c.  73— the  laws  relating  to  the  government 
of  the  navy  were  extended  to  volunteers  while  on 
board  ship  for  the  purpose  of,  or  while  under 
instruction,  training,  and  exercise,  and  to  such 
volunteers  and  others  when  in  actual  service ;  and  by 
section  16 :  *'  If  any  person  shall  enter  or  attempt  to 
enter  the  royal  naval  volunteers  as  a  new  volunteer 
more  than  once  during  the  whole  or  any  part  of  the 
same  period  of  service,  ne  shall  for  every  such  act  for- 
feit and  pay  any  sum  not  exceeding  twenty  pounds." 

William  WiUs,  for  the  appellant. -^The  information 
was  laid  under  section  16  of  the  Naval  Enlistment 
Act,  1853,  and  the  justioes  were  of  opinion  that  that 
section  did  not  apply  as  the  force  called  the  royal 
naval  reserve,  in  respect  of  which  the  respondent  was 
charged,  did  not  e^^ist  at  the  time  of  the  passing  ol 
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tbat  Act  in  1S53.  It  iB  sabmitted  that  the  juaticei 
took  too  narrow  aview  fi{  ibe  mevniBg  of  the  words 
**  naTal  tervice^'  m  iectinn  16^  and  that  thoie  words 
are  to  be  takciin  in  a  wider  ieiiHe  than  that  placed 
upon  them,  though  tbe  respondent  contended  that 
thoRe  wordi)  '^T>aval  service  ''  must  be  taken  in  the^r 
ordinary  meatiitig.  Thfl  Act  deak  priocipally  with 
tbe  t«rtni  of  euHstm^nt  in  the  navy*  and  the  preamble 
statef  that  (amoni^^it  other  objects)  tt  wai  to  amead 
the  law  Qonseraiog  the  ^*  manning^*  of  tbe  na^y, 
which  is  a  very  general  term.  To  en  lectioa  16,  which 
is  the  oee  io  qtieiti^n,  contains  the  words  '^in  or  for 
such  naval  service^^*  that  ia,  to  enter  persona  **  tCf"  or 
tnliftt  them  "  for  "  the  HefTice,  wtjicb  are  i?ery  wide 
words,  and  si^ction  IS  Ti-f<rrs  to  ^'t^aval  coaet 
volunteers /'  tho^iDg  t^lat  the  Act  was  not  confined 
to  mfn  in  the  ordinarj  ser^ire  of  tbe  navy — tha*  is,  cif 
the  navy  and  marines,  Tnt-n  comes  the  Act  16  &  17 
Yiet,  0.  T.;},  passed  on  the  ssme  day,  which  en  able  i 
this  force  of  naval  coaet  voJuateers  to  be  ratjied  and 
which  made  no  provision  as  to  the  piiniBbment  of 
persons  fahely  ecteriog  into  it,  thus  leaving  luah 
pnmihment  to  b^  d^alt  with  under  section  lij  of  the 
earlir  Act,  Section  «S  relates  Io  tbe  training  c^f 
volunteers^  and  sections  4  and  5  contain  the  words 
''actual  eervice/'  indicating  that  the  antithe»i3  of 
actual  eervice  m  potential  service.  Then  by  section  S 
a  volunteer  is  to  be  protected  from  ^*  service  in  t^e 
royal  naw,*'  and  the  fair  inference  from  t^ose  wordi 
is  that  the  L^eialature  r^gwriled  the  volunteer  aa 
being  in  a  modifiud  at*Dse  in  the  seFvicie  of  t^e  ro^al 
navy,  Tbe  whole  disHnction  is  as  to  tbe  ]i ability  to 
activt!  Bt<rviue  aud  the  liability  to  be  called  upon  tJ 
ierve^  which  the  volu'^e'-r  i"  at  all  times  ui  derdurir»g 
the  term  (sfctiois  13.  U,  10,  and  17)*  In  that  Att 
we  have  a  force  very  similar  to  the  one  now  in  qu«'S- 
tion  autriorljGed  to  be  raised  by  an  Act  passed  iu  tbe 
sauie  ye«r  and  on  the  same  day,  and  it  dot^s  not  nio- 
vide  for  the  punishment  of  a  man  who  makes  a  false 
statement  in  juiuingit^  and  it  wotild  be  very  expedinnt 
that  it  should  do  so  if  the  matter  were  nab  provided 
for  in  the  earlier  Act*  Tften^  coming  to  the  Act  22  & 
23  Viot,  ©•  40,  nnder  which  these  naval  reserve 
volunteer  forces  Wfre  raised,  by  section  4  the  Crown 
can  call  these  rest^rvee  into  actual  service  and  for 
active  duties.  A  m  «tj  who  is  io  the  naval  reserve  ia 
noae  the  lees  in  the  *-  naval  si'rdce'^  because  he  is  not 
at  the  mnmi^nt  on  a  tual  duty.  He  is  liable  to  bo 
caUed  out  for  actual  dnty,  and  the  position  of  a  man 
in  thjit  reserve  is  like  t^ at  of  a  terviint  of  a  master 
who  is  going  abroad  aod  wbo  do«s  not  want  tbe 
services  of  the  servant  for  tbe  time  beiiijf,  but  who 
keeps  the  ssFvant  in  bis  employment  The  words 
"naval  service*'  are  quite  c*pable  of  coveriog  the 
service  of  these  men,  and  there  is  no  reason  why  the 
words  should  be  reslrtcted  in  the  way  adopted  by  tbe 
justices. 

The  respondent  did  not  appear. 

Lord  ALTfiRsrojTE,  KCJ.  —  Coucsfil  for  tbe 
appedant  has  most  properly  brought  to  our  attention 
everything  we  ought  to  co»isider  m  dt^aling  *ffith  this 
cas--.  I  hive,  bo^eteri  come  tj  tbe  ooncluaion  that 
th«  d^cdsiun  of  the  magistrates  was  right.  Toe 
rfflpoi  dent  was  snmmonfd  nnflcr  #ection  16  of  thu 
Naval  EDlistroent  Act,  1853  {16  &  iT  VioL  c*  69),  the 
opemug  wordii  cif  wbicb  are:  ** Every  pi-raou  who, 
upon  entering  or  o0erii>g  bimsdf  to  eorer  tbe  naval 
service  id  ber  Majv*ty,  sbatl  make  or  give  anv  fitlse 
fttat«fmeut  .  ,  .  wi^b  intent  to  deceive  any  offi^is-r,** 
and  so  on,  *' shall  be  fl«em«d  a  rogue  «nd  vugAbiitid,*' 
and  so  on,  I  Gertaioly  think  tbat  the  atatemeut  of 
the  proposition  as  statt^d  in  the  case,  if  it  m**^i<t  to 
say  tbat  nothing  could  be  nav^l  service  of  his  Majesty 
within  the  meaning  of  this  section  wtucb   was  not 


naval  service  at  the  time  the  Act  was  paired,  and  that 
theief^rij  tEie  section  did  not  apply,  would  be  going  t  >o 
far<  It  is  quite  possible  that  aub^eqient  legidatiou^ 
and  possibly  sometbing  othur  tban  i^gi^l&tioa,  would 
make  the  navul  reserve  sir  vice  naval  servioe  of  ^if 
Mtj^'sry.  I  myself  am  pre'S«>d  witb  the  fact  tbat  in  the 
iiiiiieyear  Farliamnnt  passed  an  Act  for  the  f*itablish' 
ment  of  naval  ci>att  volunteers,  and  counsel  for  tbe 
appellfint  was  oblige!  to  con  tend  that  if  a  per«ou 
u^m  joioingtbat  hi>dv  of  naval  volunteers  estanti shed 
u»id^r  tbe  Act  of  1S53,  c*  73  had  made  a  mis-state -^ 
luent  be  would  have  been  liable  to  panUfcies  under 
*ej|ioQ  16  of  th^  Act  of  l8o3,  c.  69.  I  thihk  ttiat 
oonltnti  m  goes  to  far,  I  thiolc  tbat  tbe  Act  of  IS53, 
c.  73,  by  f^etti  ►n  17,  to  whitih  reference  has  beoo  made, 
f^id  ttpply  all  tbe  law  appliimh'e  t^i  the  navy  during 
the  time  th'ftt  tbe  meu  were  sttrviDg,  and  did  iubject 
persons  to  certain  penalties,  b  it,  ia^sriiuch  as  w«  art 
dealing  in  this  case  with  a  ce  imineil  odVace,  I  thtuk 
it  would  have  been  extremely  difficult  to  argne 
succ'SHfully  that  st!ction  16  of  16  &  IT  Vict,  c.  G^ 
applied  to  the  force  which  was  created  or  established 
uiider  The  Act  passed  in  tbe  same  session  on  tbe 
ground  that  tbe  persons  entering  th&t  force  were 
till  tij  ba  regarded  as  in  the  naval  service  of  hii 
Maj^tity  for  tbe  ptirpoAe  of  that  ^«K^tion,  Tb^n 
when  we  come  to  the  Act  of  l8o9  [ti  &  23  Vict, 
c.  40) I  under  wbich  wai  created  this  force  of 
the  royal  n^val  r«'Serv«^,  wbich  the  respondent 
offered  to  enter,  the  Act,  in  section  1,  speaks  of  the 
fi  rce  »b  mt  to  ba  orej4t#*d  as  c  >n»i*tiDg  of  men  ti  be 
raised  by  voluntarv  entry  frfim  a^iiong  st'tifating 
men,  Iu  spcuou  Io  it  pri'vides  tbat  all  the  laws  aud 
customs  for  tbe  time  beiog  iu  forcd  for  the  govern- 
ment of  bii  Unjeaty's  ships,  vessels,  and  forces  br  tea 
and  applicable  to  persons  in  tbe  navy,  should  be 
e3i tended  to  volunteers  under  tbe  Act  dunnf  such 
period  as  they  should  be  on  b:»ar<i  ship  for  the 
purpose  of  iost ruction,  trainir  g,  and  eieroise,  Tber« 
again  we  have  a  refjetition  of  tbe  provi»ions  in  section 
17  of  tbe  Act  of  1853  (16  &  17  VicU  e*  73],  tbat  all 
tbe  laws  and  castouis  for  tbe  time  being  in  force  with 
respect  to  men  serving  in  the  navy  should  be  applic- 
able to  the  volunteers  during  such  ppriod  as  they 
sbouM  be  on  board  ship.  Sections  !6,  17,  and  1^  aU 
impose  penalties  upon  persOBs  in  respect  of  tbeae 
matters;  and  section  16  do^a  to  a  certain  extaot 
touch  this  very  subject-matter,  because,  althongh 
comsel  CO rj tended  that  ft  might  pofsib  y  applj  to 
other  ca%es,  it  did  imp  jse  a  penalty  upon  a  person 
enter! eg  or  attempting  to  enter  the  royal  naval 
volunteers  as  a  new  volunteer  more  than  once  during 
the  Btme  period  of  service.  I  quite  agree  that  itdoei 
not  follow  tbat  tbat  shows  that  exbauntiva  penalliea 
were  being  eca^ted  for  c^rtai'i  breaches  of  what  was 
thought  to  be  right  on  the  part  of  those  entering  the 
force,  Af  we  tiave  in  this  section— section  16— 
to  construe  tbe  words  "naval  service,"  and  as  tbe 
section  creates  a  orimioal  otifenoet  I  think  we  must  be 
salibfit^d,  there  hfing  no  expn-aa  enact  ment,  tbat  hf 
necebsary  implication  the  pnr  fie w  of  this  lection  hai 
beeo  f %tend(«ii  to  trie  c-«ae  of  a  volunteer  of  the  naval 
r**>erve.  Wi  h-  ut  ovf-rlooking  what  counsel  for  the 
appellant  has  propHrly  urg^d  as  to  the  importance  of 
there  being  n-gulations  and  re^tnctioos  in  regard  to 
tbt^se  metiers,  aud  quite  finding  that  regulatia  s  miiihl 
be  made  which  t  >  a  certani  exteit  might  a&d  would 
prevent  wrt  ng  persons  from  eotenng  tb*p  servioHtand 
might  i-v**n  sulgect  ih-'m  to  certain  oonaaqueijc***.  sbll 
I  am  of  Kpinioti  tb^t  we  ouiEht  not  tii  hold  that  the 
effei^t  of  si^tion  16  of  the  Naval  E  Jiitment  Act  of 
1853  (16  &  17  Yicti  c,  6Q).  woich  njukes  it  a  cnminal 
offotjf^  to  fi.akH  a  mii-itatement  on  entering  tbe  naval 
seivice  of  his  Majesty,  is  to  apply  to  a  man  who  doea 
1^  not  enter  the  naval  service,  but  who  only  renders  hioi- 
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■elf  liable  to  be  called  in  ai  a  ▼olnnteer  for  ihat  pur- 
pose. I  think  the  deciBion  of  the  justices  was  right, 
and  that  this  appeal  must  be  dismissed. 

Ebnnedt,  J.— I  agree. 

BiDLBY»  J.— I  agree. 

Appeal  dUmmtd, 

Solicitor  for  the  appellant,  Treasury  Solicitor. 


March  13. 


Ooutt  Of  Appeal. 

From  K.  B.  DIy.  1 

(Cobias,  M.B.,  and  Mathew,  L.  J.)  j 

White  &  Co  ».  Cbedit  Bbform  Association  and 
Credit  Index  (Limited),  (a.) 

Practice-^  Tnterrogatories — Action  for  libel  —  Plea  of 
privHege-^Name  of  informant. 

In  an  action  against  a  trade  protection  a$Boeiation  for 
libel  for  having  published  a  statement  as  to  the  plaintiffs* 
solvency,  the  plaintiffs  applied  for  hive  to  administer  two 
interrogatnries,  the  first  asking  whether  the  defendants 
b'fore  publishing  the  statement  complained  of  made  any 
and  what  ii*qiUrien  as  to  the  truth  thereof  and  from 
whom  they  oUaintd  the  information  on  which  they  relied 
in  making  the  statement;  and  the  second  asking  the 
defendants  to  give  by  reference  to  their  br>oks  or  otherwise 
the  nam»s  of  the  companies,  firms,  and  persons  to  whom 
the  book  containing  the  statejnent  complained  of  was  shfttvn 
by  them  or  their  agents.  The  defendants  objected  to  the 
last  part  of  the  first  interrogatory  and  to  the  second 
interrogatory.  The  judge  at  chambers  having  allowed 
them, 

Held^  that  as  the  plaintiffs  could  ask  as  to  the  inquiries 
mule  by  the  defendants  before  publishing  the  statement 
complfiined  of  the  name  of  the  person  giving  the  in- 
firmation  on  which  they  relied  in  making  the  statement 
was  material  as  to  the  value  to  be  attached  to  the  informal- 
tion,  and  that  therefore  the  interrogatory  was  alhwible; 
but  that  the  iS'ond  interrogatory  was  oppressive  and 
ought  not  to  be  allowed. 

Appeal  from  an  order  of  Bray,  J.,  at  chambers, 
allowing  certain  interrogatories  in  an  action  to  recover 
damages  for  libpL 

T&e  defendants,  who  Were  a  trade  protection  associa- 
tion, issued  a  publication  called  The  Credit  Index  and 
a  Key  Card  to  be  used  with  it.  The  credit  index 
contained  the  names  of  Yarious  traders.  Against  the 
name  of  each  trader  were  placed  an  alphabetical 
]ett««  and  a  number.  Accordiog  to  the  key  card  the 
alphabetical  Ittter  indicated  the  estimated  pecuniary 
atreogth  of  the  trader  agaiost  whose  name  it  was 
placed,  and  the  number  indicated  the  general  credit 
which  might  be  given  to  the  trader  in  his  business. 
A  letter  and  number  were  set  against  the  plaintiffs' 
name,  and  in  respect  of  that  the  present  action  was 
brought.  No  spec'al  damage  was  alleged  in  the 
statement  of  claim.  The  plaintiff#,  in  their  particu- 
lars of  publication,  alleged  that  the  matter  com- 
plained of  was  published  by  the  defendants  to  their 
canvassers  and  to  nuaaerous  persons,  firms,  and  com- 
panies who  had  been  solicited  or  induced  to  purchase 
or  peruse  the  biok.  The  defendants,  in  their  state- 
ment of  defence,  denied  that  the  words  complained  of 
were  libellous,  or  that  they  bore  the  meaning  alleged, 
and  in  the  alteroative  they  pleaded  that  th^  pub- 
lished the  words  oo*pp^aiDed  of  ia  good  faith  and 


(a.;  Beported  by  W.  F.    Barby,  Esq.,  Barrister- 
at-Law. 


without  malice  and  under  such  circumstances  as 
rendered  the  occasion  of  such  publication  privileged. 
In  the  particulars  delivered  by  the  defendants  of  the 
plea  of  privilege  they  said  tiiat  the  credit  index  and 
key  card  were  issued  only  to  subscribers,  being  traders 
and  others,  to  whom  the  pecuniary  streoff^h  and 
general  credit  of  the  persons  and  firms  mdnded 
therein  were  matters  of  interest  and  importance,  and 
upon  condition  that  the  subscribers  shoud  return  the 
index  to  the  defendants  at  the  expiration  of  the 
period  for  which  the  same  was  subscribed. 

The  plaintiffs,  in  answer  to  an  interroffatory  as  to 
whether  they  contended  that  the  derondants  in 
publishiog  the  words  complained  of  were  actuated  by 
malice  towards  them,  and,  if  so,  upon  what  facts  and 
drcumstances  they  xelied  as  showing  actual  malice, 
said  that  they  contended  that  the  def  «ndants  made  no 
proper  inquirie  I  and  were  possesied  of  no  information 
or  particulars  concerning  the  pecuniary  strength  and 
credit  of  the  plaintiffs,  and,  although  pretending  to 
have  honestly  and  bond  fide  made  full,  careful, 
suffiiient,  and  recent  inqmries  as  to  the  p'aintiffa' 
pecuniary  strength  and  credit',  the  defendants  had  ia 
truth  and  in  fact  made  no  such  inquiries,  and  the 
defendants  published  the  particulars  complained  of 
recklessly,  indifferent  as  to  whether  the  same  were 
true  or  false,  and  for  the  purpose  of  obtaining  for 
themselves  large  pecuniary  profits.  The  plaintiffs 
applied  for  leave  to  adoiinister  certain  interrogatories 
to  the  defendants,  of  which  the  two  folio  «?ing,  as 
amended  by  the  learned  judge,  were  in  question  :  (I) 
*'  Did  the  defend  %nts  before  publishing  the  ta'd  credis 
ind«-x  and  key  card  take  any  and  what  precautious  or 
makri  any  and  what  inquiries  as  to  the  truth  of  the 
said  particulars,  or  make  any  and  what  inquiry  at  all 
with  respect  to  such  particulars  P  From  who  u  did 
the  defendants  obtain  the  information  on  which  they 
relied  in  m  thing  the  statement  complained  of  P  "  (2) 
*'  Give  by  reference  to  your  books  or  otherwise  the 
names  of  the  compauif  s.  firms,  and  persons  to  whom 
the  same  havn  been  suppliei,  or  shown  by  or  through 
the  defendants  or  their  agents?"  Th<;  ffefendants 
took  objection  to  the  last  part  of  the  fir^t  of  these 
two  interrogatories — ^namely,  *'  From  whom  did.  the 
defendants  obta'n  the  information/*  &3. — ind  to'  the 
second  interrogatory.  The  interro|^atoriet,  before 
being  amended  by  the  judge,  were  disallowed  by  the 
master,  bat  th<)  learned  judge  allowed  b  th  inter- 
rog4tori-s  as  ab  )ve,  and  gave  leave  to  appeal. 

Norman  Craig,  for  the  defendants. — It  is  admitted 
that  the  decision  in  Elliott  v.  OarreU,  50  W.  B.  504, 
[1902]  1  E.  B.  870,  covers  the  first  part  of  the  first 
interrugatory,  and  that  that  pare  of  the  interrogatory 
is  allowable.  The  second  part,  however,  ought  not  C} 
be  allowed.  Upon  an  issue  of  privilege  and  express 
malice,  it  is  not  allowable  to  ask  iha  names  of  the 
persons  from  whom  the  defendants  obtained  the 
inform%tion  upon  which  they  made  the  stateoaent 
complained  of.  It  is  mere  cross-pxaminati  in  for  the 
purpose  of  discrediting  the  information.  The  plain- 
tiffs have  no  right  to  interrogate  in  the  hope  of 
discovering  a  case  of  which  they  have  no  pr<>seut 
knowledge.  Hennessy  v.  Wright,  36  W.  B.  879,  24 
Q.  B.  D.  445n,  was  an  action  for  libel  to  which  a  plea 
of  fair  comment  was  put  on  the  rec  ird.  In  such  a 
case  malice  would  destroy  that  defence,  as  it  would  a 
defence  of  privilege.  Tue  court,  however,  thera  held 
that  intf'rro^tories  asking  for  the  name  of  the 
informant  could  not  be  given.  The  last  part  of  the 
iuterrofl^tory  is  therefore  not  allowable.  [He  also 
referred  to  Gibson  v.  Evans,  23  Q.  B.  O.  384 ;  Pamell 
V.  Walter,  38  W.  R  270,  24  Q.  B.  D.  441 ;  McOolla  v. 
Jones,  4  Times  L.  B.  12 ;  McKenzie  v.  Steinkopff,  6 
Times  L.  B.  141.]  The  second  interrogatory  is  oppres- 
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dye  and  irreleYant,  beoatuie  it  asks  the  defendants  to 
give  the  names  of  all  their  subscribers.  The  answer 
would  be  of  no  nse  to  the  plaintifb.  The  defendants 
were  willing  to  state  the  number  of  their  subscribers, 
and  that  the  publication  was  issued  to  none  but  sub- 
scribers. The  didum  of  Lindley,  L.J.,  in  Dalgleish  ▼. 
Lowihtr,  48  W.  R.  37,  [1899]  2  Q.  B.  690,  at  p.  593, 
is  relied  upon  in  support  of  that  interrogatory,  but 
that  dictum  does  not  support  it. 

He  also  referred  to  Stern  y.  Sevaatopulo,  11  W.  B. 
862,  14  C.  B.  N.  S.  737. 

E,  A,  MeCardiet  for  the  ^laintiffs.—The  part  of  the 
first  interrogatory  which  is  objected  to  is  allowable 
as  tending  to  support  the  plaiutifPii*  allegation  that 
the  defendants  had  no  proper  information  in  tiieir 
I>osseesion  before  they  pulmshed  the  matter  com- 
plained of,  and  thus  to  destroy  the  plea  of  privilege. 
The  source  of  the  information  is  vital,  because  if  it 
came  from  a  notorious  liar  it  would  be  sach  that  no 
one  ought  to  rely  upon  it.  [He  referred  to  Marriott 
V.  Chamberlain,  34  W.  B.  783,  17  Q  B.  D.  164.]  The 
second  interrogatory  is  not  oppressive. 

Norman  Craig,  in  reply. — Oibson  v.  Evans  shows 
what  Marriott  v.  Chamberlain  really  decided. 

He  also  referred  to  Blanc  v.  Barrows,  12  Times  L.  B. 
621. 

Collins,  M.B. — This  is  an  appeal  from  an  order 
made  by  Bray,  J.,  at  chambers  as  to  two  inter- 
rogatories, both  of  which  the  master  disallowed,  but 
which  the  learned  jud|;e  allowed  with  modifications. 
The  action  is  for  libel  m  respect  of  a  statement  io  a 
publication  issued  bv  the  defendants  which,  by  certa^'n 
indications,  assigned  a  certain  degree  of  solvency  to 
the  ^laintifib,  and  which  the  plaintifiPii  said  reflected 
injuriously  upon  them.  There  was  a  plea  of  privilege. 
The  first  interrogatoiy is  as  follows:  [His  lordsmp 
read  the  interrogatory.]  In  order  to  see  whether  that 
is  a  proper  interrogatory,  it  is  necessary  to  consider 
the  position  of  the  parties.  The  cause  of  action  if 
the  alleged  publication  of  the  statement  complained 
of.  The  answer,  so  far  as  material,  is  that  it  was 
published  in  good  faith  and  without  malice  and  under 
such  droumstances  as  rendered  the  occasion  of  such 
publication  privileged— that  is  to  say,  that  it  was 
published  to  persons  to  whom  the  pecuniary  strength 
and  general  credit  of  the  persons  named  therein  were 
matters  of  interest  and  importance.  It  is  contended 
that  it  is  irrelevant  to  any  issue  in  the  case  to 
inquire  as  to  the  names  of  the  persons  from 
whom  the  information  was  obtained  To  begin 
with,  it  is  clear  law  since  the  decision  in  Elliott 
V.  Garrett  that  the  main  substance  of  the  in- 
formation must  be  given.  The  interrogatory  in 
that  case,  which  was  allowed  as  being  relevant  to 
the  issue  of  malice  on  a  plea  of  privilege,  was : 
"What  information,  if  any,  had  you  that  induced 
^ou  to  believe  that  the  wordfs  were  true,  or  what  steps, 
if  any,  had  you  taken  before  speaking  the  words  to 
ascertain  whether  they  were  true  or  not  P  "  There- 
fore the  state  of  mind  of  the  person  publishing  the 
alleg:ed  libel  is  the  legitimate  subject-matter  for 
inquiry.  If  so,  why  stop  short  there  P  The  issue  is 
as  to  the  mind  of  the  person  publishing  the  alleged 
libel.  Surely  it  is  an  important  factor  in  that  inquiry 
to  ascertain,  not  merelv  what  inquiry  in  fact  that 
person  made,  but  also  who  were  the  persons  to  whom 
his  inquiry  was  addressed.  In  a  discussion  as  to  the 
motive  of  the  person  publishing  the  alleged  libel,  it  is 
essential  to  know  all  the  facts,  and  in  order  to  know 
all  the  facts  it  is  obvious  that  it  is  necessary  to  know 
from  whom  he  obtained  the  information.  If  the 
information  was  obtained  from  a  person  who  could 
have  no  knowledge  upon  the  subject  and  the  person  to 


whom  it  was  given  published  it  as  if  it  were  ba^ed 
upon  sufficient  information,  that  might  be  cogeot 
evidence  of  malice.  To  sever  the  question  as  to  the 
information  from  the  question  as  to  the  position  and 
authority  of  the  person  from  whom  the  informatioo 
was  obtained  seems  to  be  quite  illogical.  The  two 
cannot  be  severed.  That  is  the  gmieral  principle 
which  is  applicable  to  this  case.  But  it  might  be  that 
certain  countervailing  rights  would  have  to  be  ttken 
into  consideration.  If  there  was  any  suggestion  of 
an  illegimate  motive  in  putting  the  question,  that 
suggestion  must  be  considered.  It  might  be  that 
the  party  putting  the  question  was  reuly  seeking 
to  assert  rights  against  the  person  who  gave  the 
information.  If  there  were  any  good  reason  ^r  think- 
ing that  the  interrogatory  was  put  from  such  a 
motive,  the  law  would  not  allow  it  to  be  put  as  being 
oppressive  and  illegitimate.  In  the  abMuce  of  at»y 
c&cumstances  suggesting  such  an  inference,  the  state 
of  the  person's  mind  who  published  the  matter  com- 
plained of  is  the  paramount  consideration.  There  is 
no  suggestion  of  any  countervailing  droumstances 
here,  and  therefore  the  interrogatory  is  legitimate. 
The  learned  jadge  allowed  it,  and  the  droumstances 
not  only  do  not  countenance,  but  really  rebut,  any 
suggestion  of  an  inference  that  the  interrogatory  is 
put  for  the  purpose  of  bringing  an  action  against 
other  persons.  Its  object  is  to  test  whether  a  ground 
of  privilege  exists.  The  appeal,  therefore,  as  to  the 
first  interrogatory  fails. 

With  regfurd  to  the  second  interrogatory,  there  is 
one  large  {vrindple  underlying  the  whole  law  as  to 
interrogatories — namely,  that  they  must  not  be  eithfr 
oppresdve  or  outside  the  legitimate  subject-matter 
of  interrogatories.  To  ask  persons  conducting  a 
business  of  this  kind  to  give  ''the  names  of  the 
companies,  firms,  and  persons  to  whom  the  same  have 
been  supplied  or  shown  by,  or  through  the  defendants 
or  their  agente,"  in  order  that  by  chance  some  single 
name  of  a  person  may  be  discovered  who  has  no 
interest  in  the  matter,  is  oppressive.  This  inter- 
rogatory, therefore,  will  not  m  allowed.  The  appeal 
accordingly  as  to  that  interrogatory  succeeds. 

Mathbw,  L.J. — I  am  of  the  ssme  opinion.  With 
regard  to  the  first  interrogatory,  the  object  of  it  is  to 
discover  whether  the  stetement  complained  of  was 
founded  upon  information  which  the  defendante 
obtained,  and,  if  it  was,  whether  it  was  information 
of  such  a  kind  that  the  defendante  ought  to  have 
acted  upon  it.  The  best  wav  to  test  the  value  of  the 
information  is  to  ascertain  the  person  from  whom  the 
information  was  obtained.  I  agree  with  the  Master 
of  the  Bolls  that  this  interrogatory  ought  to  be 
allowed.  With  regard  to  the  second  interrogatory, 
it  seems  to  me  to  be  dearly  oppressive.  There  is  no 
reason  to  suppose  that  it  woula  benefit  the  plaintiffs, 
and  no  reason  has  been  shown  for  allowing  it. 

Order  varied* 

Solidtor  for  the  plaintiffs,  A.  E.  Fenton,  Ut  T,  A. 
Needham,  Manchester. 

Solidtors  for  the  defendants.  Baker,  Baker,  d:  Co. 
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From  K.  B.  Div.  ) 

(Yaaghan  Williami.  Bomer,  and  '  Feb.  9,  10. 

Stirling,  L. JJ.)  ) 

Kssrr  County  Council  v.  Mayob  and  Corpora- 
tion OF  Folkbstonb.  (a.) 

Highway — Repairs  —  Extraordinary  traffic  —  Damages 
— Limitoiion  of  time  for  action — Statutes — High- 
ways  and  Locomotives  [Amendment)  Act,  1878  (41  <k 
42  Vict,  c,  77),  s.  23^Locomotives  Act,  1898  (61  (fe 
62  Vict.  c.  29),  s.  12— PaWic  Authorities  Protection 
Act,  1893  (56  &  57  Vict.  c.  61),  s.  1. 

An  action  against  a  public  authority  to  recover 
damages  for  an  injury  to  a  highway  must  be  brought 
within  six  months  next  after  the  ad^  neglectt  or  default 
complained  of  or  in  case  of  a  continuance  of  injury  or 
damage  within  six  months  after  the  ceasing  thereof  by 
virtue  of  the  Public  Authorities  Protection  Act,  1896, «.  1. 
This  statute  is  not  expressly  or  impliedly  repealed  by 
section  12,  sub-section  1  (b),  of  the  Locomotives  Act,  1898, 
which  provides  a  limitation  of  twelve  months  when  an 
action  is  brought  by  a  highway  aut?^ority  to  recover 
extraordinary  expenses  incurred  by  it  in  repairing  a 
highway  by  reason  of  extraordinary  traffic  tJtereon* 

This  was  an  appeal  irom  a  jadgment  of  Darling, 
J.,  in  an  action  brought  by  the  plaintiffs  as  the 
bighwav  authority  to  reoo?er  extraordinary  expenses 
inonrred  by  it  in  repairing  a  main  road  b7  reason  of 
the  damage  oaused  by  extraordinary  traffic  thereon 
by  or  in  oonseqaenoe  of  orders  of  the  defendants. 

It  appeared  that  the  defendants  commenced  about 
DeoemMT,  1902,  to  widen  a  highway  within  their 
borough,  and  that  for  this  purpose  traction  engines 
for  hauling  stone  and  material  were  taken  along  the 
main  roa£,  to  which  they  caused  damage  for  the 
repair  of  which  extraordinary  expenses  were  incurred 
by  the  plaintiff'.  The  work  was  still  continuing 
when  action  was  brought,  and  the  actual  damase 
was  done  in  the  early  part  of  1903  and  within  the 
period  of  twelve  months  bdfore  suit  brought  in 
February,  1904. 

It  also  appeared  that  the  hauling  was  done  by  a 
contractor  uierefor,  who  had  entered  into  a  con- 
tract for  a  year  from  the  1st  of  April,  1902,  and  that 
he  had  completed  his  work  by  tae  23rd  of  March, 
1903. 

The  amount  claimed  by  the  plaintiffs  was  £520 
odd. 

The  principal  defence  was  that  the  hauling  was 
finished  more  than  six  months  prior  to  action  brought, 
and  that  the  damage  was  done  more  than  twelve 
months  before  action  commenced,  and  that  therefore 
the  action  was  barred  either  by  virtue  of  the  Highways 
and  Locomotives  (Amendmfut)  Act,  1878  (41  &  42 
Vict,  c  77).  s.  23,  as  anoended  by  the  Loco  notives  Act, 
1898  (61  &  62  Vict.  c.  29).  section  12,  sub-section  1  {b), 
which  provides  that :  *'  Proceedings  for  the  recovery 
of  any  expenses  incurred  after  the  passing  of  this  Act 
shall  be  commenced  within  twelve  months  of  the  time 
at  which  the  damage  has  been  done,  or  where  the 
damtge  is  the  consequence  of  any  particular  bnildine 
contract,  or  work  extending  over  a  long  period,  shall 
be  commenced  not  later  tbau  six  months  after  the 
completion  of  the  contract  or  work  " ;  or,  by  virtue 
of  the  Public  Authorities  Protection  Act,  1893  (56  &  57 
Vict.  c.  61),  B.  1,  which  u  as  follows :  "  Where  after  the 
commencement  of  this  Act  any  action,  prosecu- 
tion, or  other  proceeding  is  commenced  in  the 
United  Kingdom  against  any  person  for  any  act 
done  in  pursuance,  or  execution,  or  intended  execu- 
tion of  any  Act  of  Parliament,  or  of  any  public 

(a.)  fieported  by  Hbnby  Stephen,  Esq.,  Barrister- 
at-Law. 


dutv  or  authority,  or  in  reipect  of  any  alleged  neglect 
or  default  in  the  execution  of  any  such  act,  duty,  or 
authority,  the  following  provisions  shall  have  effect 
(inter  alia) :  (a)  The  action,  prosecution,  or  proceed- 
ing shall  not  he  or  be  instituted  unless  it  is  com- 
menced within  six  months  next  after  the  act,  neglect, 
or  default  comolained  of,  or,  in  case  of  a  oondauauce 
of  injury  or  damaffe,  within  six  months  next  after 
the  ceasing  thereof." 

At  the  &aX  Darling,  J.,  found  that  the  traffic  was 
extraordinary  and  assessed  the  damages  provieionidly 
at  £300,  but  after  consideration  gave  jadgment  for 
the  defendants,  on  the  ground  that  the  Public 
Authorities  Protection  Act,  1893,  s.  1,  had  not  been 
repealed  by  the  Locomotives  Act,  1898,  and  that 
accordingly  the  defendants  were  entitled  to  six  months 
limitation  therennder.  Hts  lordship  held,  however, 
that  the  plaintiffs  were  entitled  to  £50  damages  as 
representing  the  amount  of  damages  done  within 
twelve  months  if  the  limitation  of  time  within  which 
action  should  be  bronght  was  twelve  months  uoder 
the  later  Act. 

The  plaintiffs  appealed. 

Dickens,  K.C.,  and  Theobald  Mathew,  for  the 
appellants.— The  Public  Authorities  Protection  Act 
does  not  apply.  Hauling  was  not  done  in  execution 
of  any  public  duty  more  than  indirectly.  The  six 
months  run  from  default  in  payment,  not  from  act  of 
damage. 

They  cited  Ambler  v.  Bradford  Corporation,  [1902] 
2  Oh.  585,  51  W.  E.  Dig.  43 ;  Milford  Docks  Co.  v. 
Milford  Haven  Urban  District  Council,  (1901)  65  J.  P. 
483 ;  Hill  v.  Thomas,  42  W.  R.  85,  [1893]  3  Q.  B.  333 ; 
Gerard  v.  Kent  County  Council,  46  W.  E.  HI,  [1897] 
A.  0.  633. 

Hume  Williams,  K.C.,  and  Hansell,  for  the  respond- 
ents.— Widening  of  the  road  was  an  act  done  in  pur- 
suance of  a  public  duty.  The  lioiit  of  time  for  action 
is  six  months ;  but,  if  for  twelve  months,  the  time 
must  run  from  the  date  of  the  last  injury  in  February, 
1903. 

They  dted  Hill  v.  Thomas;  Midland  Railway  Co. 
V.  Withington  Local  Board,  (1883)  11  Q.  B.  D.  788, 
32  W.  E.  Dig.  122  ;  Egham  Urban  District  Council  v. 
London  County  Council  [1900]  2  Q.  B.  751;  White- 
bread  v.  Stvenoaks  Highway  Board,  [1892]  1  Q.  B.  8, 
40  W.  E.  Dig.  94. 

Yaughan  Williams,  L.J.— I  agree  with  much  of 
the  judgment  of  Darling;,  J.  Especially  do  I  agree 
that  the  Pablic  Authorities  Protection  Act  of  1893 
has  not  been  repealed  by  the  Locomotives  Act  of 
1898 ;  and  that  tnose  Acts  do  not  conflict  by  reason 
of  the  fact  that  they  respectively  piovide  different 
periods  of  limitation,  the  latter  Act  with  regard  to 
the  general  public,  and  the  former  with  regard  to  a 
special  dass  which  the  Legislature  has  thought  fit 
specially  to  protect.  When  Darling,  J.,  had  decided 
that  the  Act  of  1893  applied,  it  was  unnecessary  for 
him  to  deal  with  the  other  points  which  had  been 
raised.  But  I  differ  from  him,  and  think  the 
Act  of  1893  had  no  application  at  all  to  the 
facts  of  the  present  case,  iot  this  reason,  that  the 
contractor  who  did  the  damage  was  in  no  sense 
the  servant  of  the  defendant  corporation.  Under  the 
Act  of  1878  no  proceeding  could  have  been  taken 
against  the  defendants ;  they  required  no  protection, 
because  the  act  in  question  was  not  done  by  them. 
In  my  judgment  the  court  has  nothing  to  do  with  the 
Act  of  1893.  We,  therefore,  deal  with  the  points 
which  were  not  dealt  with  by  Darling,  J.— viz.,  the 
date  from  which  the  limitation  runs  under  section  12 
of  the  Act  of  1898.  This  Act  amended  the  Act  of 
1878,  by  which  a  remedy  was  given  by  summary 
proceeduDg,  the  object  being  the  recovery  of  certain 
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exp€xi>ei  by  th«  foad  anthoritf-  The  words  in 
aeotioii  12»  sub-Heotion  1  (c).  of  the  Act  of  18i)8>  '*  by 
or  in  caDi^qneuce  of  whoie  order  "  were  Bubitituted 
foT  tbe  words  "  by  wboee  order,"  ia  aection 
23  of  tbe  Act  of  1878.  Ttia  remedy  is  altered  from  s 
BnHnnary  protwediEg  to  action  in  the  Higb  Court. 
The  action  h  to  be  for  damsgea  for  Ihe  id  jury  to  tbe 
roftd,  and  not  merely  to  r^ocjver  tbe  amount  oi  the 
expenppa  of  repairing^  tbougb  a  certificate  of  the 
fixpdtiditure  ia  a  ooudition  precedeot  to  the  actioii. 
I  do  not  accept  the  view  that  the  lime  of  limitation 
did  not  bfgin  to  run  until  the  eud  of  all  the  works 
for  widening  the  road.  Whatever  the  wordi  *' ex  tend- 
ing over  a  long  period  **  might  potentially  iDclud^i 
there  must  be  &  nuity  of  the  work.  lu  the  pres  nt  eaee 
it  is  my  liewthatthe  work  in  raip^ct  of  the  haulinfr^f 
tha  atone  was  not  oue  with  the  improvement  works* 
I  think  the  limitation  was  in  tended  to  be  twelve 
months  from  the  day  of  the  damage,  the  fluhee- 
quect  worda  hmng  inserted  merely  for  the  purpoae  of 
ixtending  the  twelve  m^^'nths  in  easea  in  which  th^t 
period  would  act  oppredsivply.  It  would  not  be  right 
to  say  that  the  plam  tiffs  could  reoDver  nothing,  and  I 
thiuk  they  ere  entitled  to  recover  £50  io  tOBpect  of 
the  damage  done  within  twelve  moDths.  It  haa  been 
euggeiited  that  the  latter  part  of  section  VI  (5)  waa 
intended  to  apply  only  when  the  action  was  brought 
against  a  pf^rton  **in  oonaequence  of  whoae  order" 
tbe  damage  has  been  done.  There  is  uothmg  in  the 
worda  to  jnatlfy  enob  a  readiDg  of  tbem,  and  I  cannot 
flo  limit  the  words*  Tbe  appellants  will  recovfr  £50 
damageit  and  have  tbeir  coats  of  the  appeal,  but  no 
coita  in  tbe  court  below* 
Homer  and  Stirlikg,  KJJ  ,  concurred, 

Solimtors  for  appeliautsi  Ohnrcht  Admmt  tfe  iVtof » 
lor  Charlca  Turner,  Maidttone 

Solicitors  for  respondentfl,  HoUf  Beeuett  it-  Comdifj 
for  A.  F.  Eid$on,  Folkestone, 


From  K.  B*  Div. 


(Yangban  Willi  am  s^  Romer,  and  - 
Stirling,  KJJO  ) 


Jan.  23,  24; 
Feb,  6. 


Bow  V.  Haet,  («,) 

Oouniy  court  —  Juriiditiion  —  Infringement  of  trade- 
ma  rk — Fra  n  ch  iu  ^  I^iju  nclion —  Cvu  n  ty  Coti  rU  Acts, 
imo  (28  tfr  29  Vkt  c,  99),  s.  I ;  ami  1888  (51  .t-  52 
Vict,  c,  43),  a.  &S^FatmU,  De&im^i  ""fi?  Trad^- 
Marks  ArU,  1883  (4G  it  47  Vtd.  c  57),  Bs.  02  69  (4), 
71.  72,  75,  76,  77.  81  (5)  (12),  fiO  (I)  (2)  (3),  92/  and 
1888  (51  ife  52  VicL  c,  50),  *.  18. 

The  county  court  hag  no  juriidittion  undtr  m-iwn  56 
o/  the  Cotmty  Courts  Ati^  1888,  ifi  try  an  rtdion  to 
rutrain  in/ringnnent  of  n  ira^ie^nntrk,  »u^h  nji  action 
fwt  teing  ti  ptrtonal  QfUon  wilhin  thr  menning  of  th'ti 
»edion  or  of  Kciion  5S  ofthtTtpealed  VounUj  (hnrit  AkX^ 
1846.  Nor  is  ^uch  an  ftdvm  indndud  in  the  tiiaiUhJt 
juTfididion  conferred  ly  the  Cmmty  Courts  {Equitubk 
Jnriadictiotr)  Ad^  1865. 

Tkf  right  (Miined  by  regiatmtion  of  a  trade-mark  d 
not  a  franchise;  though  it  is  incorrect  to  say  that  a 
franchise  cannot  he  cr&ited  hg  Act  of  Farltamehti 

Dtcisfon  of  the  Diviaioaal  Court  (ante,  jj,  2l«,  [1904] 
2  K,  B.  m^}  rt^^trsed. 

Tbis  waa  an  appeal  from  the  judgmt^nt  of  a 
Biviiional  Court  (Lord  Alveritone,  L.QJ*.  and 
Kennedy,  J.),  which  is  reported  ante,  p.  218,  [1964] 
2  K*  B.  69;j,  reversing  the  decujioa  of  the  county 
court  judge  of  K«nL 


(a.)  Reported  by  E,  Hill,  Eiq-,  Barriater-at-Law. 


The  action  was  brought  in  tbe  county  court  at 
Hocbester  for  an  injunction  aud  an  account  or 
damages— the  latter  beicg  laid  at  £35  —iu  reapeot  of 
the  alleged  Infricgem^nt  of  the  platntiflTa  regiat^red 
trade- mtiric  '^  Freedom  ^'  used  in  counection  with 
certain  an  idea  of  food« 

The  dt  fend  ant  g^ve  notice  of  ohjeotiOQ  to  the  jurii- 
dtctiofi^  and  aUo  that  he  inrended  ti  conteat  tho 
validity  of  th^  plaintiff's  trade- mark  and  to  apply  to 
tbe  H^gh  Court  for  tbe  purpose  of  having  it  expunged 
from  the  register. 

Tne  county  court  judge  held  that  a%  by  re&wn  of 
thift  notice  the  action  became  one  in  which  the 
validity  of  the  trade-mark  was  in  qu^ation,  ho  h%d  no 
juTiadiution  to  try  it,  and  he  refuied  to  make  an 
order. 

The  Divisional  Court  reversed  tbe  dedston,  and  the 
def « u dan t  app enle d , 

BtthUU  and  S.  B.  Mark,  for  the  defendant.— The 
county  court  judge  w^a  right  in  holding  he  had  no 
jurisdictioni  The  right  guined  by  registration  of  a 
tr»de*mark  la  a  francbiset  and  the  action  is  therefore 
within  thfi  exception  a  in  a  action  56  of  the  Qinuty 
Courts  Act,  1888.  The  ioteutton  of  the  Legislature 
waa  to  withhold  joriadiction  from  tbe  criuiity  court 
incases  where  souiething  waa  at  atake  b-yond  mere 
damages—^.^.,  the  right  to  h>^td  a  market^  beat^es  the 
mere  amount  of  the  toili^the  good  n%me  of  th^  ptttiutiJf 
in  an  action  for  slander,  and  not  only  the  di^tnagei 
claimed.  A  trade-*mark  i^  in  jtari  mnUrid  with  a  patent, 
and  the  latt;er  waa  held  to  be  a  franchifle  in  H'g* 
V,  Cotmig  Court  Jadqe  of  JMif'ax,  39  W,  R.  492, 
[1R91]  1  a,  B.  793.  affirmed  39  W.  It  5^5, 
[1891]  2  Q.  B.  26:5.  Till  the  passing  of  tb« 
Fatouts,  &f.K,  Act,  188tJi  there  waa  no  property  in  s 
trad  -mark,  and  the  only  action  available  WAt  f>r 
pasairtg  off:  Shgrf  Manufaditring  Co.  v.  Loog,  29 
W*  K  699,  18  Cti,  D.  395,  412,  per  James,  I^J. 
The  Act  of  1883  g4ve  a  privilege  which  did  not  exist 
before,  the  condition  of  enjoyment  being  regtatrattoa, 
which  after  five  years  was  conclLisive  evideoc^  vnd 
dunng  that  period  prirn^  fact 6  e video oe  of  tbe  rigllt 
(section  76).  [Stthling,  L.J»— In  1863  Lord  We*t- 
bary  belt  there  wa«  property  in  a  trade- mark  m 
Leather  Cloth  Co,  y.  American  «t(?.,  Co,,  12  W.  R, 
289,  4  Da  a  J.  &  8.  137,  U2]  [Eoafca  L.J., 
referred  to  Lord  CoLti^nbam'a  judgment  m  Millingtyn 
V,  Fojr,  3  My,  &  Cr,  338.  352,]  [YAUQttAK  Willi  iH*. 
L  J.,  refe*-red  to  Lord  L«ugdal»*s  ju^igmrtut  in  F^rry 
T.  Trutfitt,  6  Beav.  66,  73]  [ROMER,  L.J.— Wha* 
evideoce  is  thftre  of  the  right  dudog  th^  first  fiv« 
years  after  regtiitratiori  ?  Must  not  the  o  vn*r  rely 
OQ  bia  prior  nier  ?]  The  prima  facie  tight  to  pr <iV6 
a  title  by  rogtiitr*iion  is  iuelf  a  franchise.  The  right 
accrues  during  that  time  and  at  the  enl  of  five  yein 
is  an  exclttsive  right,  whioh  it  nerer  was  be'or«  tbe 
statute.  Ttie  Act  of  1883,  as  extended  by  later  Au*** 
forma  a  general  code  of  law  r^ating  to  p*tenta, 
deaigns,  and  trade- m ark t,  aod  the  **  Court,  '  where^ 
ever  r^-ferrMto  th-*rein,  la  defined  by  atctinn  ItT  to 
meau  ihe  High  C^urt  Thia  is  ao  also  with  the  int^r- 
p>la*ed  aeotion  77a.  introduced  by  ser.Hon  18  of  tii# 
PateLts,  &x.^^  Act,  1888,  and  uuder  wtich  tbe  court  or 
&  judge  m%y  certify  ai  to  a  traie-m>Lrk  in  the  sarae 
way  as  m^y  he  done  in  tegard  to  a  pa  tout  under 
eection  31* 

They  aUo  cited  Rtddaway  v,  Banham.  44  W.  R, 
638,    [1896]  A.  0.  199.  215,  per  L^rd  M*cnaghten. 

Spoken,  for  the  plaintiff.— No  doubt  the  High  Of>«rt 
bfti  complete  control  over  tbe  registration  of  a  trade* 
mark,  but  the  county  court  may  still  have  juriAdtctioa 
to  try  an  action  for  its  infringement.  In  that  part 
of  the  Act  of  1883  which  rrlatea  to  pa«:ent*  the 
la-^guage  dearly  shows  that  the  High  Court  alone 
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has  jorisdictioD ;  bnt  it  is  otherwise  with  the  part 
relating  to  trade-maiks.  The  county  ooart  o%u  grant 
an  iojunotion  where  no  damages  are  olaime  1  o  where 
thf^y  do  not  exceed  £60.  Since  the  Jadio  «turH  Act, 
1873,  a  pasiing-off  action  could  be  broaarht  m  the 
ooanty  oonrt,  and  the  Patents.  &a,  Act,  1883  did  not 
inti'rfere  wih  that  jurisdiction.  It  did  uot,  it  is 
true,  exprfsaly  confer  jurisdiction,  but  that  whs  done 
by  section  66  of  the  County  Courts  Act,  1888.  The 
only  one  of  the  exceptions  in  that  section  whi  jh  could 
possibly  be  said  to  apply  is  that  of  a  franchise,  and 
the  right  to  a  trade-mark  is  not  a  franchiie  th  ngh 
ih?  grant  of  a  patent  i4  so,  as  is  shown  by  the  wording 
of  the  grant,  in  Form  D  in  the  first  schedule  to  the  Act 
of  1883.  [Vaughan  Williams,  L.  J.—We  think  that 
a  trade-mark  is  not  a  franchise,  but  if  you  say  a 
franchise  canuot  be  created  by  Act  of  Parliament,  I 
say  erophaticvlly  we  do  not  agree  with  you.]  Section 
56  is  a  useful  enactment  when  the  action  to  be  tried 
is  of  a  simple  character,  and  the  efftiot  of  it  ought  not 
to  be  out  down.  It  would  alw*ys  be  possible  to 
transfer  to  the  High  Court  an  action  which  is  not 
simple. 


Beddall  replied. 


Cur.  adv.  vuU, 


Vatjghan  Williams,  L.J.,  read  the  judgment  of 
the  court  as  follows:  This  is  an  appe«l  from  a 
Diyisional  Court  of  the  King's  Bench  Division,  which 
reversed  the  decision  of  the  judge  of  the  Bochester 
County  Court.  The  question  in  the  case  is  whether 
the^  connty  court  judge  had  jurisdiction  to  try  an 
action  brought  in  respect  of  au  alleged  infringement 
by  the  defendant  of  the  plaintifiTs  registered  trade- 
mark. In  that  action  the  plaintiff  claimed  an  injunc- 
tion to  restrain  the  defendant  from  infringing  the 
trade-mark,  and  also  an  account  or  damages.  The 
daim  for  damages  was,  however,  abandoned.  At  the 
trial  it  was  urged  that  the  county  court  had  no  juris- 
diction— first,  because  the  registration  of  a  trade- 
mark under  the  Act  of  1883  amounts  to  the  grant  of 
a  franchise,  and  section  56  of  the  County  Courts  Act, 
1888,  which  defioes  the  jurisdiction  of  county  courts, 
excludes  from  the  cognizance  of  the  county  court  any 
action  in  which  the  title  to  a  franchise  shall  be  in 
question,  and  that  the  defence  raised  by  the  defendant 
in  this  case  put  the  plaintiff's  right  to  his  trade-mark 
in  issue ;  and,  secondly,  on  the  ground  that  actions 
for  infringement  of  trade-marks  can  only  be  brought 
in  the  High  Court.  The  leimed  county  court  judge 
was  of  opinion  that  registration  of  a  trade- mark  is 
not  the  grat)t  of  a  franchise.  He  had  some  doubt  as 
to  whether  an  action  for  infringement  of  a  trade-mark 
could  be  brought  in  the  connty  court  even  in  a  case 
where  no  question  as  to  the  right  of  the  plaintiff  to 
the  trade-mark  is  in  issue,  but  he  made  the  following 
order :  "  It  appearing  that  the  defence  to  this  action 
puts  in  issue  the  question  of  the  plaintiff's  right  to 
the  exclusive  use  of  his  registered  trade-mark,  and 
his  right  to  have  such  trade- mark  continued  on 
the  register,  which  is  a  question  which  this  court 
has  no  jurisdiction  to  decide,  I  do  not  think  fit  to 
make  any  order  in  this  action."  The  Divisional  Court 
reversed  this  decision,  and  held  that  the  county  court 
judge  had  jurisdiction,  and  we  have  to  consider 
whether  the  Divisional  Court  is  right. 

We  approach  the  case  with  diffidence,  because  we 
asree  with  Lord  Alverstone  that  it  raises  a  question 
of  considerable  importance  and  difficulty,  a  question, 
indeed,  as  to  which  the  Chief  Justice  himself  expressed 
his  anxiety  that  his  decision  should  be  reviewed  by  the 
Court  of  Appeal .  The  case  is  certainly  one  of  difficulty, 
but  we  think  that  in  the  Court  of  Appeal  we  have 
had  the  advantage  of  arguments  on  points  which  were 
not  raised  in  the  Divis&nal  Court    The  Lord  Chief 


Justice  and  Kennedy,  J.,  both  agreed  with  the  county 
court  judge  that  a  trade-mark  is  uot  a  franchise 
within  the  meaning  of  the  exception  from  county 
court  jurisdiction  contained  in  section  56  of  the  Act 
of  1888.  We  agree.  Toe  decision  in  Beg,  v.  The 
Halifax  County  Court  Judge,  [1891]  2  Q.  B.  263,  on  a 
question  of  franchise  only  applied  to  actions  relating 
to  infringements  of  patents,  which  actions  were 
excluded  from  the  cognizance  of  the  county  courts, 
because  a  patent  ngbt  is  a  franchise  within  the 
meaning  of  sectiuu  56  of  the  Act  of  1888.  We  think 
that  the  registration  of  a  trade- mark  does  not  give  to 
the  owner  of  the  trade-mark  a  privilege  granted  by 
the  Crown  in  right  of  its  prerogative,  l^gistration 
of  a  trade-mark  under  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  only  affects  the  rights  of 
proprietors  of  trade- marks  in  leg^  proceedings  for 
infringement,  and  the  conditions  under  which  actions 
for  infringement  can  be  brought,  and  the  effect  of 
proof  of  registration  in  support  of  the  plaintiff  s  case. 
There  is  nothing,  it  will  b)  observed,  in  sections  75, 
76,  and  77,  which  deal  with  the  effect  of  registration, 
to  suggest  a  grant  of  a  privilege  in  derogation  of  the 
common  law  rights  of  other  subjects  of  the  Crown. 
The  Act  assumes  that  in  a  sense  there  may  be  property 
in  a  trade-mark,  and  provides  for  the  protection  of  that 
property  by  a  statutory  system  of  registration,  and 
regulates  the  proceedings  to  obtain  registration  or  to 
object  thereto,  and  the  correction  of  the  register, 
and  regulates  legal  procedure.  But  this  is  all  that 
this  Act  or  the  amending  Act  of  1888  seems  to  us  to 
do  in  respect  of  trade-marks.  But,  even  though  the 
registration  of  a  trade-mark  under  these  statute  does 
not  operate  as  the  grant  of  a  franchise,  and  therefore 
does  uot  m%ke  an  action  for  infringement  of  a  trade- 
mark fall  within  the  exception  in  section  56  of  the 
County  Courts  Act,  1888,  as  being  an  action  in  which 
the  title  to  a  franchise  is  in  question,  yet  it  may  be 
that  the  jurisdiction  of  the  county  coiurt  is  excluded 
by  the  express  terms  of  the  Patents,  Designs,  and 
Trade-Marks  Acts.  Qreat  reliance  was  pUoed  by 
counsel  for  the  plaintiff  upon  the  definition  of  "the 
court"  in  section  117  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  and  upon  the  fact  iliat  in  sections 
62,  69  (4).  71,  72,  81  (5)  (12),  90  (1)  (2)  (3),  92,  the 
word  **  court,"  in  the  sense  of  the  High  Court  of 
Justice  in  England,  is  uied  in  respect  of  trade-marks, 
and  an  argument  was  also  based  upon  the  fact  that» 
by  section  18  of  the  Act  of  1888,  it  is  provided  that  in 
the  action  for  infringement  of  a  registered  trade-mark, 
a  judge  may  certify  that  the  right  to  the  exclusive 
use  of  the  trade-mark  came  in  question,  and  that  if 
the  oourt  or  a  judge  so  certified,  then  in  any  subse- 
quent action  oortain  consequences  as  to  costs  should 
follow;  and  it  was  urged  that,  as  it  was  manifest 
that  this  certificate  could  only  be  given  in  the  High 
Court,  this  pointed  strongly  to  the  oondnsion  that 
an  action  for  the  infringement  of  a  registered  trade- 
mark could  only  be  brought  in  the  High  Court  of 
Justice.  We  think  that  there  is  oonsiderable  force  in 
these  arguments,  especially  as  the  definition  of  "  the 
cotirt"  is  stated  to  be,  '*  in  and  for  the  purposes  of,  this 
Act,"  that  is.  the  Patents,  Designs,  and  Trade-Marks 
Act,  1883.  We  do  not,  however,  think  that  the  decision 
in  Beg.  v.  The  Halifax  County  Court  Judge  is  conclusive 
in  favour  of  these  contentions,  although,  in  our 
opinion,  it  tends  strongly  in  that  direction.  It  may 
be,  however,  that  the  decision  of  the  Court  of  Appeal 
in  that  case  was  based  upon  the  special  provisions  in 
the  Act  with  regard  to  the  trial  of  patent  actions. 
IBut  there  is  a  further  point  to  be  considered,  and  that 
is,  that,  even  assuming  that  the  definition  of  "  the 
court"  in  the  Patents,  Designs,  and  Trade-Marks 
Act,  1883,  does  not  exdude  the  jurisdiction  of  the 
I  ootinty  oonrt  in  actions  for  infringement  of  trade- 
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marks,  yet  one  has  to  examine  the  County  Ooorfcs 
Aots  to  see  if  by  those  Acts  any  jorisdiotioa  is  given 
to  the  county  courts  in  actions  for  the  infringement 
of  trade-marks.  It  is  said  that  the  jurisdiction  is 
given  by  section  56  of  the  County  Courts  Act,  1888, 
which  ia  substance  is  identical  with  sectim  58  of  the 
repealed  Act  of  1846,  the  sum  of  £50  in  the  later  Act 
being  substituted  for  the  sum  of  £20  in  the  earlier 
Act.  The  words  relied  upon  as  giving  jurisdictioD, 
under  either  Act,  are  the  words,  *'  all  personal  actions 
where  the  debt,  demand,  or  damage "  (in  the  later 
Act),  "  debt  or  damage  "  (in  the  earlier  Act)  "  is  not 
more  than,"  &c.  Prior  to  the  Judicature  Act,  1873, 
there  was  a  difference  between  the  common  law  courts 
and  the  equity  courts  with  respect  to  actions  to 
enforce  the  right  to  trade- marks.  This  is  well  pointed 
out  in  Singer  Manufacturing  Co*  v.  WiUon,  24  W.  E. 
1023,  2  Ch.  D.  434,  by  Mellish,  L. J.,  who  says  (at  p. 
454) :  **  To  give  a  right  of  action  at  common  law  the 
thing  must  have  been  done  fraudulently,  it  must 
have  been  intended  to  deceive.  But  the  courts  of 
equity  said,  if  you  have  purchased  goods  with  another 
man's  trade-mark  upon  them,  although  you  may  have 
done  it  perfectly  honestly,  not  knowing  that  it  was 
another  man's  trade-mark,  or  if  you  have  manufac- 
tured goods  for  somebody  else  who  has  ordered  yon 
to  manufacture  them  with  a  certain  trade-mark  upon 
them,  and  you  have  manufactured  the  goods  with  tnat 
trade-mark  upon  them,  perfectly  honestly  and  not 
knowing  that  you  were  doinff  anything  wrong  in 
putting  that  trade-mark  upon  them,  yet,  nevertiieless, 
you  cannot  be  allowed  to  put  the  goods  into  the 
market  with  that  trade-mark  upon  them,  because  the 
effect  of  it  will  be  that  the  goods  will  pass  from  hand 
to  hand  as  being  goods  manufactured  by  the  person 
whose  trade-mark  it  is,  and  therefore  you  shall  be 
restrained  from  doing  that."  That  case  was  appealed 
to  the  House  of  Lords  (26  W.  B.  664,  3  App.  Cas. 
376)  and  the  decision  of"  the  Court  of  Ap^Al  was 
reversed ;  but  Lord  Cairns  says,  with  reference  to 
the  point  now  under  consideration  (p.  391) :  *<  That 
there  have  been  mauy  cases  in  which  a  trade-mark 
has  been  used,  not  merdy  improperly,  but  fraudulently, 
and  that  this  fraudulent  use  has  often  been  adverted 
to  and  made  the  ground  of  decision,  I  do  not  doubt, 
but  I  wish  to  state  in  the  most  distinct  manner  that, 
in  my  opinion,  fraud  is  not  necessary  to  be  averred 
or  proved  in  order  to  obtain  protection  for  a  trade- 
mark." The  present  action  is  not  based  on  fraud ;  it 
seeks  to  restram  (in  the  language  of  Lord  Cairns)  an 
*< improper"  as aistinguished  from  a  "fraudulent" 
use  of  the  trade-mark.  Such  relief  was,  prior  to  the 
Judicature  Acts,  only  given  in  courts  of  equity,  and 
consisted  in  an  iojonction  and  an  account  of  profits : 
damager  could  not  be  awarded  until  after  the  passing 
of  the  Chancery  Amendment  Act,  1858.  Now,  in 
1846  the  county  courts  had  no  equitable  jurisdiction, 
and  the  oomnnon  law  courts  could  not  have  enter- 
tained an  action  for  an  injimction  to  restrain  the 
infringement  of  a  trade-mark,  while  the  courts  of 
equity,  although  exercising  this  jurisdiction,  could 
not  have  given  damages,  and,  even  after  the  passing 
of  the  Chatoery  Amendment  Act,  1858,  could  only 
have  given  damages  by  way  of  a  subsidiary  alterna- 
tive. By  section  1  of  the  Act  of  1865,  an  Act 
to  confer  on  the  county  courts  a  limited  jorisdiction 
in  equity,  the  power  and  authority  of  the  High  Court 
of  Chancery  in  certain  suits  and  matters  were  con- 
ferred on  the  county  courts,  but  this  Act  certainly 
did  not  confer  upon  the  county  courts  authority  to 
entertain  an  action  for  an  injunction  or  to  give 
damages  under  the  Chancery  Amendment  Act,  1858. 
We  find,  therefore,  nothing  in  the  County  Courts  Acts 
to  confer  this  jurisdiction.  Then  it  is  said  that  the 
jorisdiction  is  given  by  the  Judicature  Act,  1873, 


which  gives,  by  section  24,  to  the  High  Court, 
whether  in  the  King's  Bench  Division  or  the  Chancery 
Division,  all  the  po«?er  and  authority  exercised  by  the 
Court  of  Chancery;  and  it  is  said  that  the  county 
court,  having  the  jurisdiction  to  entertain  a  personal 
action,  where  the  debt,  demand,  or  damage  is  not 
more  than  £50,  can,  by  section  56  of  the  Act  of  1888, 
entertain  the  present  action  and  grant  an  injunction 
to  restrain  the  defendants  from  infringing  the  plain- 
tiff's trade-mark.  We  cannot  agree.  Such  an  action 
would  not  have  been  a  personal  action  within  the 
meaning  of  that  word  in  section  58  of  the  Act  of  1846, 
nor  do  we  think  that  it  comes  within  the  meaning  of 
the  same  word  in  section  56  of  the  Act  of  1888.  We 
think,  therefore,  that  the  county  court  judge  had  no 
jurisdiction,  and  rightly  refusea  to  make  an^  order  in 
this  action ;  and  it  follows  that  the  decision  of  the 
King's  Bench  Division  must  be  reversed. 

Appeal  allowed. 

Solicitors,  Churchman  &  Winser;  Carter  &  Bell* 


Appeal.  \ 

(Collins,   M.B.,  and  Mathew  and  >  Jan.  19. 

Cosens-Hardy,  L.JJ.)  ) 

O'Bbibn  v.  Dobbib  &  Son.  (a.) 

Master  and  eervant^ Employers*  liability — Accident — 
Compensation  —  Building  —  Scaffolding  —  Ladder  — 
Workmen*s  Compensation  Act,  1897  (60  <fc  61  Vict,  c 
37),  s.  7. 

In  an  arhitnUion  under  the  Workmen* s  Compensation 
Act,  1897,  it  appeared  iJiat  the  deceased  workman  was 
employed  on  the  work  of  constructing  or  repairing  a 
building  more  tlian  thirty  feet  in  height,  and  that  he  and 
his  fellow  workmen  made  use  of  a  ladder  by  standing  on 
the  rungs  for  the  purpose  of  enabling  them  to  do  certain 
parts  of  the  work.  Apart  from  the  ladder  nothing  in  the 
nature  of  scaffolding  was  used  in  the  work.  The  county 
court  judge  found  that  the  ladder  was  used  as  a  scaffold- 
ing,  and  hdd  that  it  was  a  scaffolding  within  the  mean' 
ing  of  the  Act. 

Held,  that  the  decision  of  the  county  court  Judge  could 
not  be  interfered  with. 

Appeal  from  an  award  of  the  judge  of  the  Liverpool 
County  Court  in  an  arbitration  under  the  WorkoMn'f 
Compensation  Act,  1897. 

Tiie  applicant  for  compensation  was  the  widow  of 
a  deoeased  workman  whose  death  had  resulted  from 
accidental  injuries  sustained  by  him  in  the  course  of 
his  employment. 

The  employers  had  undertaken  the  work  of  con- 
verting into  a  shop  a  building  whidi  had  been  pre- 
viously used  as  an  ordinary  dwelling-house.  Hie 
building  was  over  thirty  feet  in  height.  The  wori[- 
men  engaged  in  the  operation  made  use  of  a  ladder— 
that  is  to  say,  they  from  time  to  time  stood  on  the 
rungs  of  the  ladder  for  the  purpose  of  eiial>ling  them 
to  do  certain  parts  of  the  work.  Apart  from  this 
ladder  nothing  in  the  nature  of  scaffoldios  was  used 
in  the  work.  The  deoeased  man  was  stan£ng  on  ome 
of  the  rungs  of  the  ladder  engaged  on  his  work  when 
he  accidentally  fell  and  received  the  injuries  which 
resulted  in  his  death. 

^e  question  was  whether  the  work  was  being  done 
"  by  means  of  a  scaffolding  "  within  the  meiAing  of 
section  7,  sub-section  1,  of  the  Workmen's  Compensa- 
tion Act. 

The  county  court  judge,  in  giving  his  dedsioOy 

(a.)  Beported  by  F.  G.  Bt^OKEB,  Esq.,  Barrister- 
at-Law. 
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said :  "  I  think  it  is  made  out  to  my  satisf  action  that 
the  building  was  being  oonetruoted  by  means  of  a 
scaffolding.  I  tbink  it  is  evident  in  this  particular 
instance  uiat  the  ladder  was  used  as  a  s<»^olding. 
It  had  been  used  before  and  on  the  same  day  for  the 
BAme  purpose — that  is,  for  a  man  to  stand  upon  to  do 
some  work  which  was  necessary  in  the  building,  and, 
in  my  opinion,  that  constitutes  it  a  scaffolding  within 
the  meaning  of  the  Act."  He  accordingly  made  an 
award  in  favour  of  the  applicant. 
The  employers  ai^>ealed. 

Euegg,  K.C*,  and  ffugh  Frcuert  for  the  employers. — 
The  finding  of  the  county  court  judge  that  this  ladder 
was  a  scaffolding  cannot  be  supported.  A  ladder  per 
$e  is  not  and  cannot  be  a  scaffoldiog.  HoddinoU  v. 
Newton,  Chambers,  &  Co.  (Limited),  49  W.  B.  380, 
[1901]  A.  C.  49,  shows  that  the  question  whether  a 
particular  erection  constitutes  a  scaffolding;  is  not  a 
mere  question  of  fact  on  which  the  findmg  of  the 
couuty  court  judge  is  final.  Lord  Macnaghten  ssid : 
'*  It  is  a  mixed  question  of  fact  and  law.  When  the 
facts  are  ascertained  it  is  a  question  of  law  on  which 
the  Court  of  Appeal  is  entitled,  and  I  think  bound,  to 
express  an  opmion."  It  is  a  matter  of  practical 
importance  that  county  court  judges  should  now 
have  the  opinion  of  the  Court  of  Appeal  on  tbe  ques- 
tion whewer  a  ladder  pure  and  simple  can  be  a 
scaffolding.  There  is  a  didum  of  the  Master  of  the 
Eolls  in  Veazey  v.  Chattle,  50  W.  E.  263,  [1902]  1 
K.  B.  494,  that  a  ladder  may  be  scaffolding;  but 
there  is  no  actual  decision  to  that  effect;  and  the 
House  of  Lords  in  HoddinoU  v.  Newton,  Chamhera,  & 
Co,  {Limited)  did  not  overrule  the  earlier  decision  of 
the  Court  of  Appeal  in  Wood  v.  Wahh  &  Sons,  47 
W.  B.  504,  [1899]  1  Q.  B.  1009,  that  a  ladder  by 
itself  cannot  be  a  scaffolding. 

Tohin,  K.C,  and  W,  Greaves  Lord,  for  the  applicant, 
were  not  called  upon  to  argue. 

Collins,  M.B. — ^The  question  raised  in  this  case  is 
ooe  which  has  often  been  discussed — ^viz.,  whether  a 
ladder  can  under  any  circumstances  be  deemed  to  be 
a  scaffolding  within  the  meaning  of  section  7,  sub- 
section 1,  of  the  Workmen's  Compensation  Act.  The 
county  court  judge  has  not  given  a  mere  decbion 
without  explanation,  but  he  has  set  out  the  reasons 
why  he  has  arrived  at  the  condusion  that  in  the 
circumstances  of  this  case  this  particular  ladder  was  a 
scaffolding.  He  said :  *'  I  think  it  is  evident  in  this 
particular  instance  that  the  ladder  was  used  as  a 
scaffolding.  It  had  been  used  before  and  on  the 
same  day  for  the  same  purpose — that  is,  for  a  man  to 
stand  upon  to  do  some  work  which  was  necessary  in 
the  building,  and  in  my  opinion  that  constitutes  it  a 
scaffolding  within  the  meaning  of  the  Act."  We 
cannot  interfere  with  the  finding  of  the  learned  county 
court  judge  unless  he  has  arrived  at  it  by  misdirecting 
himself  on  some  point  of  law.  Now,  has  he  mis- 
directed himself?  In  order  to  say  that  he  has 
misdirected  himself  in  this  case  we  should  be  bound 
to  affirm  that  under  no  circumstances  could  a  ladder 
pure  and  simple,  without  additions  to  it,  be  a  scaffold- 
ing ;  that  a  ladder,  as  a  matter  of  law,  was  incapable 
of  being  a  scaffolding.  But,  as  we  have  said  more 
than  once  before,  it  is  impossible  to  extract  from  the 
decisions  of  the  House  of  Lords  any  principle  which 
would  have  the  effect  of  excluding  a  ladder  per  ae 
from  the  category  of  possible  scaffolding;.  I  agree 
that  it  must  now  be  taken  that  the  question  whether 
a  particular  arrangement  is  a  scaffolding  or  not  is  not 
a  pure  question  of  fact.  I  think  it  is  a  question  on  which 
a  jury,  if  the  case  were  tried  by  a  jury,  would  require 
some  goidanoe  from  the  judge.  In  my  opinion  a 
praotiod  direction  to  a  jury  would  be  as  follows :  If 


a  ladder  were  used  exclusively  for  the  purpose  of 
giving  access  to  a  particular  place,  it  ought  to  be  held 
not  to  be  a  scaffolding,  but  if  a  ladder  were  used 
throughout  the  process  of  constructing  or  repairing  a 
building  exclusively  for  the  purpose  of  enablmg 
workmen  to  rise  to  a  certain  height  and  then  and 
from  that  height  to  carry  on  the  work  of  constructing 
and  repairing,  using  one  or  other  of  the  ruogs  as  a 
standpoint  from  wMch  to  carry  on  their  work,  then  it 
might  properly  be  held  to  be  a  scaffolding.  I  cannot 
exdude  the  system  of  two  uprights  with  rungs  con- 
necting them  from  the  category  of  possible  scaffold- 
ings. The  question  to  which  of  the  two  uses  the 
ladder  had  been  applied  must  be  a  question  of  fact, 
and  that  would  be  the  question  for  the  consideration 
of  the  jury.  It  might  well  be  that  an  isolated  case  of 
a  particular  man  on  a  particular  occasion  standing  on 
the  ladder  while  he  was  doing  a  certain  amount  of 
work  would  not  constitute  it  a  scaffolding.  The 
question  the  jury  would  have  to  ask  themselves  would 
be  this,  to  what  use  the  ladder  had  been  applied 
throughout  the  work.  In  my  opinion  the  learned 
county  court  judge  did  not  misdirect  himself  in 
arriving  at  the  conclusion  that  this  ladder  was  a 
scaffol£ng.    The  appeal  will  therefore  be  dismissed. 

Mathew  and  Coz£irs-EUja>Y,  L.JJ.,  concurred. 

Appeal  diamieaed. 

Solicitors  for  the  applicant,  ffelder,  Roberta,  &  Co., 
for  John  A.  Bthn,  Liverpool. 

Solicitors  for  the  employers,  Faith/ull  &  Owen,  for 
T.  B.  Eaatley,  Liverpool. 


Wti^  ®ouit  of  aitt0tia. 


Chan.  Div. 
Buckley,  J. 


March  17. 


Pawley  v.  Pawlby.  (a.) 


Married  woman — Restraint  on  anticipation — Removal^ 
Goats^Married  Womm'a  Property  Act,  1893  (56  & 
67  Vict,  c  63),  a,  2. 

Where  a  married  woman  possessed  of  separaie  estate, 
subject  to  restraint  upon  anticipation,  was  a  plaintiff  in 
an  action  which  was  dismissed  with  coats. 

Held,  t?iat  the  onus  is  on  the  married  tooman  to  show 
that  the  jurisdiction  under  section  2  of  the  Married 
Women's  Property  Act,  1893,  to  remove  the  restraint 
upon  anticipation  should  not  be  exercised ;  but  that  the 
order  will  not  be  made  as  a  matter  of  course. 

Motion. 

By  the  judgment  delivered  on  the  9th  of  December, 
1904,  iu  an  action  in  which  Lucy  Dresel,  a  married 
woman,  was  named  as  one  of  the  plaiotiffd,  it  was 
was  ordered  that  the  action  be  dismissed  with  costs, 
sudi  costs  when  taxed  to  be  paid  by  the  plaintiffs  to 
the  defendant,  as  to  the  plaintiff  Lucy  Dreiel  out  of 
her  separate  properbr  as  thereinafter  mentioned,  and 
not  otherwise;  and  it  was  ordered  that  execution 
therein  against  the  plaintiff  Jjaof  Dresel  be  limited  to 
her  separate  property  not  subject  to  any  restraint 
upon  anticipation,  unless  by  reason  of  section  19  of 
the  Married  Women's  Property  Act,  1882,  such 
property  should  be  liable  to  execution  notwith- 
standing such  restraint;  and  libertjr  was  given  for 
the  defendant  to  apply  as  to  enforcing  payment  of 
the  said  costs  when  taxed,  as  regards  the  plaintiff 

(a.)  Beported  by  H«  H.  Euro,  Esq.,  Barrister-at« 
Law. 
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JjaQf  Brefifil,  out  of  any  ol  her  property  whicli  was 
subject  to  reetraiat  on  antidpation  mid  other wta«  ai 
he  might  be  advised. 

The  ooita  were  taxed  and  certified  at  £12j  Hi.  6d», 
and  the  defendant  waa  iinable  to  obtain  payment  of 
them. 

Xjucy  Dreiel  waa  entitled  nnder  the  will  of  Q< 
Paw  ley  I  deeeased,  to  the  iocome  during  her  life  of  a 
ahare  in  the  testator's  eetater  for  her  separate  uie 
without  power  of  anticipation. 

The  truRteea  ol  0.  Pawley'a  wiU,  of  whom  the 
defendant  waa  one,  had  about  £200  iBOOtne  accrued 
due  to  the  plain  ti£F  Lucy  Dreeel  in  their  ban  da. 

The  defendant  moved  on  notice  of  motiou  to  L^icy 
Dreael  for  &a  order  (1)  that  he  be  at  liber ly  t^ot with- 
standing the  restraint  upon  anticipation  to  apply 
income  accrued  or  accruing  due  to  the  plain tilf  Luoy 
Dreael  in  his  bacds  aa  a  trustee  of  the  a  aid  will  in 
payment  of  (a)  the  sum  of  £125  Us.  6d,  and  interest* 
the  amount  of  his  taxed  ciala  of  the  action,  and  (lA 
th#  defendant's  taxed  costs  of  this  application ;  (*2) 
that  if  neoeaaary  the  defendant  be  appointed  receiTer 
of  the  said  income  up  to  the  value  of  £125  lis.  &d* 
tnd  interest,  and  the  amount  of  the  defendant's  taxed 
ooats  of  this  application. 

Cozeni'JIardyt  for  the  motion,  —-The  applica- 
tion is  made  under  Aeotion  2  of  the  Married  Women's 
Property  Act,  189^,  which  says  that  in  any  action 
instituted  by  a  married  woman  th^  court  before 
which  such  action  is  pending  shrill  have  jurisdiction 
to  order  payment  of  the  coita  of  the  opposite  party 
out  of  property  which  iji  subject  to  a  restraint  on 
anticipation f  and  may  enforce  such  payment  by  the 
appoiijiment  of  a  receiver  and  the  sale  ot  the  property, 
or  otherwise  as  may  be  just.  That  jurisdiction  has 
been  frtqueotly  *xf roised :  In  re  Oodftfy^  Thomi- 
Otorge  v.  Godfrey,  43  W,  R*  244,  72  L.  T*  8 ;  Otnnmina 
V.  Ptrkint,  47  W.  E,  138,  214,  [18S*9]  1  Ch.  16.  Tte 
onus  lits  on  a  mirricd  woman  who  has  uuBucceasfully 
brought  an  action  to  show  why  costs  ought  not  to  lie 
made  payable  out  of  property  subject  to  a  restraint. 

He  also  cited  ffood-Barra  v,  Cathcart,  43  W.  B  560, 
[1895]  1  Q  B,  873;  CHcktU  v,  Crickitt,  [1902]  P. 
177,  50  W»  K.  Dig,  147;  Seton  on  Judgments,  rol. 
2,  pp.  886,  887;  Annual  Practice,  1905,  vol,  2,  pp. 
365,  366. 

Lucy  Dreselt  in  person, — I  was  joined  as  plaintiff  in 
the  action  without  my  ccnsent,  and  I  told  the  solicitor 
who  acted  in  the  matter  that  1  disclaimed  all  rcaponsi- 
bility, 

BOOKLET,  J,— On  the  9th  of  December,  1904,  the 
trial  took  place  of  an  action  in  which  one  of  the 
plaintiffs  was  Lucy  Dreael «  a  married  woman*  The 
action  was  dismissed,  the  plaintiffs  beiDg  ordered  to 
pay  the  defend  ant's  coats,  and  liberty  being  given  to 
the  defendant  to  apply  as  to  enf oreiog  payment  of 
the  ooets  aa  against  Lucy  Dresel  out  of  any  of  her 
property  which  was  subject  to  restraint  upon  anticipa- 
tion>  The  coats  were  taxed  at  £125  lis.  6d.,  and 
this  is  an  application  under  section  2  of  the  Married 
Women's  Property  Act,  1893,  to  enforce  payu^ent  of 
these  costs  out  of  her  st^parate  property  subject  to 
restraint  on  anticipation.  No  principle  is  laid  down 
in  the  reported  caaes  for  the  guidance  of  the  court 
upon  the  hearing  of  these  appllaationa.  If  the  court, 
merely  because  a  married  woman  haa  brought  an 
action  and  failed  and  has  bef-n  ordered  to  pay  her 
oppcnent*s  costs,  can  remove  the  restraint  on  anticipa- 
tion in  order  that  the  succesaful  defendmit  may  obtain 
payment  of  hia  costs,  any  married  w^iman  ctiu  fritter 
a  nay  everi  thing  she  has  by  becoming  a  profeasional 
litigant.  It  is  not,  in  my  opinion,  a  matter  of  course 
to  make  an  order  lor  payment  ol  costs  out  of  separate 


property  subject  to  restraint  In  the  prestat  oaie 
the  judgment  left  it  open  for  the  defendant  to  apply 
lor  such  an  order*  Ko  grounds  have  been  shown 
either  for  or  against  the  removal  of  the  restraint* 
Frimd  facie  the  person  who  has  obtaioed  an  order  for 
costs  against  another  person  ii  entitled  to  have  hia 
coats  i  aid,  and  the  onus  Ia  on  a  married  woman 
ordered  to  pay  the  oosta  to  stiow  that  the  doctrine  ol 
restraint  upon  anticipation  ought  to  ba  applied  in  her 
favour  to  the  prejudice  of  the  person  who  has  obtained 
an  order  for  pay  meet  of  costs.  In  the  present  case 
the  married  woman  does  not  auitaio  that  otim.  8he 
has  handed  in  an  affidavit  to  the  effect  that  she  did 
not  consent  to  the  procfedings  in  which  she  appeared 
aa  a  plaintiff  being  takt^u*  But  I  cannot  consider 
this  allegation  iu  view  of  the  faot  that  the  order  on 
her  to  pay  costs  ia  binding  on  me*  It  may  or  it  may 
not  be  that  she  hat  some  ground  of  oomplaint 
against  the  solicitor  who  commenced  proc^ediogi  in 
her  name  ;  it  is  not  for  me  to  say  whether  she  hat  or 
has  not  any  claim  against  himi  I  muke  tbe  order 
asked  for  on  the  present  application, 

€Dzem'HaTdy,'--The  applcant  b&ing  one  of  several 
trustees,  it  would  be  adrisable  to  take  the  order 
appointing  bim  receiver  without  remuneration  and 
without  giving  security  on  the  line*  of  form  16  in 
Seton  on  Judgments,  voL  2,  p,  887« 

Solicitors   lor  tbe   appHcant,   Sandomt    Ktrsey^   ^ 


Ohai],  Div,       j 
S  win  fen  Eidy,  J.  J 


Pub*  2L 


In  re  SpAEK's  LEASE* 

BbHGBH     u*    jBJfKlHSOrr.   (a,) 

LmuUord  ami  tenant—Covtnant  tiot  to  underH  without 
ikcnCfi—Lkmce  not  to  he  *■  unreitaonMy  witlihrl^L^* 

Where  there  was  a  covenant  not  to  am^jn  or  untJeriet 
miihoai  the  landlord's  toritten  conBtni,  "  such  mmtM  not 
to  be  unreaafmahly  withheld, ' 

ffetdt  und^  the  eireumitanccs,  it  wm  reastmahle  fw 
the  landlord  to  stipulate  for  a  Bimilar  covenant  ftelwasti 
the  undertefiant  and  himself 

Originatitig  summonSp 

The  landlord  of  a  building  occupied  a  part  of  it 
himself  and  underlet  the  remaining  part  t^  a  tenants 
There  waa  a  cov^ant  by  the  tea  ant  not  to  carry  on 
or  permit  certain  trades,  and  not  to  assign  or  underlet 
wit  boat  the  landlord's  written  consent,  ''such  consent 
not  to  bo  unreaeonably  withheld.**  There  wai  only 
one  entrance  to  the  buildiog. 

The  tenant  proposed  to  underlet,  and  eventnally 
the  landlord  offered  to  grant  the  licence  if  the  under- 
tenant would  agree  not  to  assign  or  underlet  without 
his  conaent,  such  consent  not  to  ba  unreaaouably 
withheld* 

This  summons  was  iaaued  by  the  tenant  to  deter- 
mine the  question  whether  the  landlord  waa  entitled 
to  insist  on  this  condition* 

The  cue  waa  adjourned  to  enable  the  landlord  to 
state  in  writing  the  exact  licence  he  was  prepared  to 
grant. 

It  waa  fubaequently  agreed  that  the  landlord  ahould 
be  a  party  to  the  underlease,  and  should  have  a  direcit 
covenant  from  Ihe  under-tenant 

The  case  came  on  again  on  the  question  of  costi< 

MartiUi,  for  the  tenant. 

Evtt  K.O.t  and  Daniel  Jones j  for  the  landlord. 

(<*,)  Eeported  by  Paul  STUicitLAJfD,  Esq,,  Eairiater- 
at-Law, 


VoL  Lin.  [Alrill5,1905.] 


THE   WEEKLY  REPORTER. 


877 


HlOH  OOTTBT. 


Bix  V.  Gbimwadb  ahd  Anothxb  (Justioxs  of  Ipswioh), 


High  Coubt. 


SwnTPSN  Badt,  J.,  in  giTing  jadgment,  said :  As 
the  landlord  ocoapiedpaTt  of  the  building  and  had 
let  off  another  part  with  a  oovenant  by  the  tenant  not 
to  assign  or  underlet  without  the  landlord's  written 
consent,  such  consent  not  to  be  unreasonably  with- 
held, it  was  reasonable  for  the  landlord  before  grant- 
ing the  licence  to  underlet,  to  ask  for  what  purpose 
the  portion  to  be  underlet  was  to  be  used,  ana  to 
stipidate  for  a  sioiilar  covenant  between  the  under- 
tenant and  himself.  The  tenant's  contention  was  not 
well  founded,  and  he  must  pay  the  costs  of  the 
summons* 

Solicitors,  Downey  A  Linndl;  Boyce  &  Son. 


K.  B.  Di7.  \ 

(Lord  Alverstone,  L.C.J.,  and  >  March  24. 

Wills  and  Kennedy,  JJ.)     J 

Bbx  v.  Gbimwadb  and   Anothbb   (Justiobs   of 
Ipswich). 
Bbx  v.  Dodds  and  Othbbs  (Justiobs  of 
Bibkbnhbad).  (a.) 

Licen$ing  law  ^Undertaking — Itenewal  of  Ucence^BeeV' 
house — Mandamus — Liceming  Ad,  1904  (4  Ed*  7,  c. 
23),  B.  9. 

Upon  an  applicaiion  for  the  renewal  of  an  existing  on- 
licence^  the  licensing  jukices  have  power  under  section  9 
of  the  Licensing  Act,  1904,  to  require  the  Ucence^holder 
to  give  such  reasonable  undertakings,  as  the  justices  deen 
fit,  (M  a  condition  to  the  renewal  of  the  licence,  provided 
that,  by  section  9,  suh^section  3,  of  the  said  Act,  the 
aforesaid  power  cannot  be  exercised  in  respect' to  licences 
to  which  section  19  of  the  Wine  and  Beerhouse  Act,  1869, 
and  section  7  of  the  Wine  and  Beerhouse  Amendment 
Ad,  1870,  apply. 

Bex  v.  Gbotwadb  and  Anothbb. 

Bule  calling  upon  the  justices  of  Ipswich  to  show 
cause  why  a  writ  of  mandamus  should  not  isiue  com- 
manding them  to  hear  and  determine  according  to 
law  an  application  for  the  renewal  of  the  licence  of  a 
beerhouse  licensed  before  May,  1869. 

The  Boiler-makers'  Arms  was  a  beerhouse  licensed 
prior  to  the  1st  of  May,  1869.  ir|>on  an  application 
for  the  renewal  of  the  licence,  the  justices  purporting 
to  act  under  section  9  of  the  Licensing  Act,  1904, 
hereinafter  set  out)  in  a  considered  judgment  made  the 
following  order :  "refuse  to  renew  the  licence  unless 
the  appScant  give  an  undertaking  that  he  would  not 
sell  bew  for  cash  over  the  counter." 

Section  1  of  the  Act  of  1904  enacts  :  <<  The  power 
to  refuse  the  renewal  of  an  existing  on-licence  on  any 
other  ground  than  the  ground  that  the  licensed 
premises  have  been  ill-conducted  •  .  •  ^  shall  be 
▼ested  in  quarter  sessions  instead  of  the  justices." 

Section  9,  sub-section  2,  enacts:  "If  the  justices 
of  a  licensing  district  refuse  to  renew  an  existing  on  - 
licence  on  the  ground  that  the  holder  of  the  licence 
...  has  failed  to  fulfil  anv  reasonable  under- 
taking given  to  the  justices  on  the  grant  or  renewal 
of  the  hcence,  the  justices  shall  be  deemed  to  have 
refused  the  licence  on  the  ground  that  the  premises 
have  been  ill-conducted:  Provided  that  where  the 
justices,  on  the  appUcation  for  the  xenewal  of  an 
existing  on-licence,  ask  the  holder  to  give  an  under- 
taking as  aforesaid,  they  shall  adjourn  the  hearing  of 
the  application  and  cause  notice  of  the  required  under- 
taking to  bepserved  upon  the  registered  owner  of  ihe 
premises,  and  give   nim  an  opportunity  of  being 

(a.)  Beported  by  Mattbiob  N.  Dbuoqihsb,  Esq., 
Barrister-at-Law. 


heard.  (3)  Section  19  of  the  Wine  and  Beerhouse 
Act,  1869,  and  section  7  of  the  Wine  and  Beerhouse 
Act,  1870,  are  hereby  repealed,  and,  in  the  applicati  n 
of  this  Act  to  licences  to  which  the  said  s^ion  1 9 
extends,  the  grounds  mentioned  in  section  8  of  the 
Wine  and  Beerhouse  Act,  1869,  shall  be  substituted 
for  the  grounds  mentioned  in  this  Act  as  the  ground  b 
on  which  the  power  to  refuse  the  renewal  of  an  exist- 
ing on-licence  is  reserved  to  the  justices  of  a  licensing 
district" 

The  said  justices  did  not  appear  by  counsel,  as 
they  were  advised  that  no  fund  existed  out  of  which 
the  fees  of  counsel  might  be  defrayed.  By  permissiou 
of  the  court,  the  affidavit  filed  by  them  was  read.  Ta«y 
submitted  the  following  material  grounds  why  the 
rule  should  be  dismissed :  (1)  That  the  applioaat  and 
the  owners  had  an  alternative  remedy  by  appeal  to 
qnsrter  sessions,  which  course  had  been  taken,  and  an 
appeal  wss  now  pending.  Therefore  the  court  should 
should  refuse  a  mandamus  on  the  authority  of  Reg. 
V.  Justices  of  Bristol,  9  Times  L.  B.  273;  Reg.  v. 
Justices  of  Lancashire,  L.  B.  8  Q.  B.  146 ;  Reg.  v. 
Charity  Commissioners  of  England  and  Wales,  45  W.  B. 
336,  [1897]  1  a  B.  407 ;  Reg.  v.  Registrar  of  Joint 
Stock  Companies,  36  W.  B.  695,  21  Q.  B.  D.  131. 
(2)  That  they  had  exercised  the  discretion  given 
generally  under  the  Licensing  Acts,  and  especially 
under  the  Licensing  Act,  1904,  s.  9. 

Avory,  K.C.  [Eenli  with  him),  for  the  owners. — 
There  is  no  appeal  to  quarter  sessions  unless  the 
justices  refuse  to  renew  the  licence.  In  this  case  the 
justices  have  in  fact  acttially  renewed  the  licence,  but 
directed  the  derk  to  retsln  it  until  the  required 
undertaking  is  given ;  that  is  not  a  refusal  in  fact,  and 
if  we  go  to  quarter  sessions,  the  case  might  be  well 
dismissed  un  that  ground.  The  caies  re 'erred  to  in 
the  affidavit  of  the  justices  only  go  to  show  that 
imlecs  the  remedy  by  mandamus  is  in  some  way  mo:  e 
convenient,  the  appeal  must  go  in  the  ordinary  way  to 
quarter  sessions:  Reg.  v.  Bowman,  [1898]  1  Q.  B. 
663,  46  W.  B.  Djflf.  83.  [Lord  Alvbestonb,  L.C  J.— 
We  have  frequentiy  in  this  court  acted  on  the  grounds 
that  a  grant  on  condition  may  be  treated  as  a  refusal, 
but  you  had  better  address  yourself  to  the  real  point  in 
the  case.]  Sub-section  2  of  section  9  is  incorporated 
into  section  1  of  the  Act,  1904,  which  enumerates  the 
only  grounds  upon  which  the  justices  cm  now  refuse 
to  renew  an  existing  licence.  But  sub- section  3  of 
section  9  explicitly  enacts  that  the  grounds  mentioned 
in  section  8  of  the  Wine  and  Beerhouse  Ao^  1869,  are 
substituted  for  the  grounds  mentioned  in  the  Act  of 
1904  in  the  case  of  beerhouses  licensed  prior  to  May, 
1869.  In  this  case  the  justices  have  not  refused  on 
one  of  the  grounds  mentioned  in  the  said  section  8  of 
the  1869  Act,  and  the  rule  must  be  made  absolute. 

Bex  v.  Justiobs  of  Bibkekhbad. 

Bule  calling  upon  the  justices  of  Birkenhead  to 
show  cause  why  a  writ  of  mandamus  should  not  issue 
commanding  them  to  deliver  up  to  the  applicant  his 
renewed  licence  in  respect  of  the  premises  known  as 
the  Oommercial  Hotel,  and  situate  at  No.  123, 
Beckwith-street,  Birkenhead,  which  said  licence  was 
granted  by  the  said  justices  to  the  said  applicant  on 
or  about  the  1st  day  of  March,  1905. 

In  this  case  the  justices  also  purported  to  act  under 
section  9  of  the  1904  Act,  but  this  case  is  dis- 
tinguished from  the  above-mentioned  Rex  v.  Justices 
of  Ipswich,  in  that  tiie  application  was  in  respect  of 
»n  ordinary  on-licence,  and  section  9,  sub-section  3, 
therefore  did  not  apply.  The  affidavit  of  the  justices 
disclosed  that  after  careful  inquiry  in  their  district 
they  had  come  to  the  cooclusion  that  precautions 
must  be  taken  with  a  view  to  putting  an  end  to  the 
following  evils  which  are  found  to  be  prevalent  in 
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BBX  v.  GrIMWADB  and  AHOTHSB  (jT78TI<nB8  OF  IpSWIOH). 


HlOH  OOUBT. 


oonneotioii  with  the  sale  of  iDtoxioating  liqujrs:  (1) 
The  lale  of  Intoxicating  liquor  on  credit ;  (2)  the  sale 
of  intoxicating  liqaor  to  obildren ;  (3)  the  introduc- 
tion of  various  games  on  the  premises  with  a  yiew  of 
Increasing  the  sale  of  intoxicating  liquor;  (4)  the 
failure  in  many  cases  of  licence-holders  to  devote 
attention  to  their  business ;  f  5)  the  uee  of  back-door 
entrances  to  tiie  premises ;  (6)  the  existence  of  societies 
accumulating  funds  to  be  expended  on  intoxicating 
liquor. 

Before  the  passing  of  the  Act  of  1904  it  was  the 
practice  of  the  justices  to  obtain  undertakings,  that 
the  applicant  would  not  permit  any  of  the  aforesaid 
evils  to  exist  in  respect  of  his  premises.  At  the 
general  licensing  meeting  held  on  the  let  of  January, 
1905,  the  justices  announced  that  no  licence  would 
be  renewed  unless  the  applicant  entered  into  an 
undertaking  not  to  ^rmit  any  of  the  said  evils  to 
arise  in  connection  with  the  premises  for  which  the 
licence  was  required,  and  that  the  undertaking  would 
be  indorsed  upon  the  licence.  The  justices  then 
adjourned  the  meeting  to  the  15th  of  January,  1905, 
in  accordance  with  the  proviso  to  section  9,  sub- 
section 2,  of  the  Act,  1904,  in  order  that  notice  might 
be  served  on  the  owner  of  the  premises,  t  >  give  him  an 
opportunity  of  being  heard.  At  the  adjourned 
meeting,  after  hearing  counsel,  the  justices,  in  giving 
judgment,  laid,  inter  alia :  "  We  have  decided  that 
the  Act  does  give  us  the  power.  We  renew  the 
licences  on  the  condition  of  the  undertakings  being 
given,  otherwise  the  licence  will  remain  in  the  hands 
of  the  derk."  No  appeal  had  been  lodged  to  quarter 
sessions,  and  the  time  for  appeiding  had  passed. 

Asquith,  K.C,  (with  him  Low,  K.O.,  and  Shepherd 
Little),  showed  cause.— It  is  admitted  on  both  sides 
that  the  undertakings  are  reasonable,  so  tiiat  no 
question  can  arise  on  that  point.  It  has  been  the 
practice  for  years  all  over  the  country  to  give  similar 
undertakings,  and  the  legality  has  never  been  tested. 
It  is  necessary  to  notice  this,  because  it  is  by  the 
recognition  of  the  practice  that  a  meaning  is  given  to 
section  9.  [Wills,  J.^It  was  never  an  undertaking 
that  was  given  in  reality.  But  if  the  requirements 
of  the  justices  were  not  fulfilled  the  result  would  be 
that  the  licence  was  refused  upon  the  next  application 
for  renewal.]  If  section  9  of  the  new  Act  oaly 
referred  to  undertakings  which  had  been  once  given, 
or  given  voluntarily,  the  provision  might  be  put  into 
the  waste-paper  basket,  because  nobody  would  be  so 
foolish  as  to  give  an  uodertakiog  without  which  the 
justices  would  have  no  discretion  to  refuse  to  renew 
the  licence  except  on  the  grounds  referred  to  in  section 
1.  For  this  reason  the  Act  provided  that  notice  should 
be  served  upon  the  registered  owner  of  the  premises, 
for  the  licence-holder  might  well  give  any  under- 
taking, no  matter  how  prejudicial  to  the  owner,  in 
order  to  secure  the  reneim  of  his  licence.  The  section 
does  not  work  harshly  against  the  licence-holder,  as 
it  is  provided  that  the  undertaking  is  to  be  reasonable. 
Indeed,  if  a  person  refused  to  |^ve  an  undertaking 
which  was  reasonable,  the  justices,  in  accordance  with 
the  dictates  of  common  sense,  might  well  find  that  he 
was  not  a  fit  person  to  have  his  licence  renewed.  I 
reierve  the  objection  that  the  rule  should  be  dismissed 
on  the  ground  tiiat  the  true  course  was  by  appeal  to 
the  whole  body  of  justices  acting  in  and  for  the 
borough  (section  8,  sub-section  2,  of  the  Act  of  1904). 

Bodkin,  {F.  E.  Smith  with  him),  for  the  applicant.— 
To  deal  with  this  question  adequately  it  is  necessary 
to  consider  the  history  of  undertakings.  In  only 
two  oases  is  there  power  to  impose  conditions  on 
the  renewal  or  grant  of  licences,  and  in  both  cases 
it  can  only  be  done  by  the  consent  of  the  licence- 
holder,  and  at  his  request :  (1)  £Kx-day  licences,  under 


section  49  of  the  1872  Act :  (2)  early  dosing 
under  section  7  of  the  1874  Act  But  a  eustom 
sprang  up  of  imposing  conditions,  and  if  these  ocmdi- 
tions  were  broken  the  applicant  was  refused  his 
licence  at  the  next  meeting.  Those  undertakings 
were  assented  to  voluntarily  by  the  licenoe-holders ; 
there  was  no  power  to  force  them  upon  them,  nor 
does  section  9  now  create  such  a  i>ower.  The  section 
has  abundant  effect ;  if  the  applicant  has  entered  into 
an  undertaking  in  the  past,  or  should  do  so  in  the 
future,  then  the  jurisdiction  of  the  justices  isgroonded. 
The  proviso  has  a  rational  meaning ;  it  might  happen 
that  the  applicant  might  consent  to  give  an  under- 
taking which  the  owner  oonld  not  submit  to — e.g., 
to  brick  up  a  back  door,  where  the  owner  had 
covenanted  with  his  lessor  not  to  do  so. 

Pick/ord,  K.G.  {Righy  Swift  with  him),  for  the 
owner.—The  court  seems  impressed  with  the  use  of 
the  word  *'  reasonable."  That  was  inserted  for  the 
protection  of  the  owner  in  case  the  licensee  recklessly 
gave  an  unreasonable  undertaking.  Tftie  section  is  of 
great  value.  If  the  applicant  refuse  t3  give  the 
required  undertakiog,  the  justices,  under  section  1, 
sub-section  2,  can  refer  the  matter  to  quarter  sessions. 
[Kennedy,  J.^Tes;  but  if  your  oonstmction  is 
correct,  then  at  the  most  the  licence  can  only  be 
refused  upon  payment  of  compensation.  That  is  very 
different  from  the  contention  of  the  justices,  which,  if 
correct,  would  enable  them  to  refuse  without  com- 
pensation.] You  cannot  impose  an  "  undertaking  "  ; 
the  mere  use  of  the  word  shows  that  the  Legislature 
intended  it  should  be  assented  to.  In  fact,  the  language 
of  the  statute  is  «  an  undertaking  given  to  the  j  nstioes." 
[Wills,  J.— The  Legislature  meant  more  than  that. 
In  the  proviso  you  have  the  words  "  ask  to  give  an 
undertaking  "  and  *<  the  required  undertaking."  That 
is  drawing  nearer  to  the  word  "  impose."]  Upon  any 
other  construction  of  the  statute,  an  applicant  for  the 
renewal  of  a  licence  would  be  placed  in  a  worse 
position  than  an  applicant  for  a  grant  of  a  new 
licence  under  section  4.  [Wills,  J.^The  conditions 
referred  to  in  that  section  have  nothing  to  do  with 
undertakings  of  this  nature.  They  have  relation^  to 
monopoly  values  in  the  general  interest  of  the  public.] 
The  jastices,  without  thu  section,  still  have  tne  same 
indirect  power  to  obtain  undertakings  as  they  bad 
prior  to  tiie  Act  Before  the  Act  the  justices  did  not 
refuse  to  renew  on  the  grounds  that  the  undertakings 
were  not  given,  but  whenever  the  justices  might  have 
refused  £e  renewal  upon  legal  grounds,  then  they 
said,  '*  We  have  the  power  to  refuse  to  renew  under  the 
peculiar  droumstanoes  which  have  arisen,  but  if  you 
enter  into  tlus.  undertaking  we  will  look  the  matter 
over."    The  podtion  is  precisdy  the  same  now. 

Lord  Alvbbstone,  L.C.J.— In  the  first  case  I 
think  the  objections  must  prevail.  Sub-section  2  of 
section  9,  coupled  witJ^  section  1  of  the  Act  of  1904, 
modify  the  law  as  to  the  jurisdiction  of  the  justioes 
in  connection  with  the  renewal  of  Ucences  under 
particular  drcumstanoes.  But  sub-section  3  of  section 
9  expressly  keeps  alive  the  providons  of  section  8  of 
the  Act  of  1869  with  regard  to  beerhouses  before 
1869.  [The  learned  judge  read  the  sub-section  set 
out  above.]  It  seems,  in  my  view,  with  regard  to  these 
beerhouses  the  powers  of  the  justioes  are  still  ooo- 
fined  by  the  earlier  legislation,  and  nothing  is  added 
by  the  Act  of  1904  to  the  jurisdiction  of  the  justices. 
I  think  the  rule  must  be  made  absolute. 

In  respect  to  the  other  case,  in  dealing  with  this 
kind  of  legislation,  where  we  can  see  vmt  seems  to 
be  the  dmr  intention  of  the  Legislatare,  and  the 

Surposes  intended  to  be  carried  out,  we  ought  not  to 
ivert  that  dear  purpose  and   destroy  the  powers 
V  whioh  would  oon^vene  the  purpose  by  aoting  npoQ 
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ft  narrow  view  of  the  expressed  words>  though  I 
admit  the  words  would  seem  to  afford  groand  for  the 
argument  urged  before  ns  by  Mr.  Piokf ord  and  Mr. 
Bodkin.  I  think  that  this  legislation  cannot  be 
understood  without  bearing  in  mind  the  existing 
practice  which  was  well  known  and  is  correctly  stated, 
I  have  no  doubt,  by  Mr.  Bodkin.  In  regard  to 
statutory  conditions  I  think  he  was  right  in  saying 
there  were  only  two,  viz.  (1)  under  section  49  of  the  1872 
Act  in  regard  to  closing  on  Sunday,  (2)  under  section  7 
of  the  1874  Act  in  res^t  to  early  closing.  But  there 
had  been,  as  was  admitted  by  Mr.  Bodkin  in  stating 
the  case  for  the  applicant,  a  long  and  well-lmown 
extstmg  practice,  whereby  the  mi^fistrates  had  been 
in  the  habit  of  saying  to  applicants  «  We  shall  require 
you  to  enter  into  an  undertaking  if  we  are  to  grant 
the  renewal  of  the  licence.*'  We  are  pressed  to  say 
that  these  undertakings  were  volun^y,  and  of  no 
effect  in  law.  In  dealing  with  the  matter  as  a  mere 
question  of  law  to  a  certain  extent  I  agree, 
but  I  think  that  inasmuch  as  in  the  great 
majority  of  cases  the  statement  made  by  the 
bench  fiiat  they  would  require  an  undertakmg  to 
be  given  would  practically  mean  a  statement  that 
the  Hoences  would  not  be  renewed  unless  the  under- 
taking were  given,  it  amounts  to  a  condition,  because 
the  requirement  was  such  that  they  would  not  have 
got  their  licences  renewed  unless  they  gave  the  under- 
takinff.  Now,  if  one  appreciates  that  state  of  things, 
I  thiu  it  quite  possible  to  see  how  the  framers  of  l£is 
Act,  which  I  do  not  doubt  was  hotly  contested  in  the 
House  of  Commons,  slipped  into  the  use  of  an  expres- 
sion which,  if  construed  in  the  strict  sense  in  which 
Mr.  Piokford  wants  ns  to  construe  it,  woidd  have 
the  effect  of  destroying  the  old  practice  and  making 
this  legislation  of  none  effect.  I  think  one  requires 
to  look  at  the  whole  Act.  Sub-section  1  of  section  1, 
though  it  removed  from  the  licensing  justices  the 
question  of  general  discretion,  left  to  them  the  power 
of  refusing  to  renew  on  the  ground  '*  that  the  pre- 
mises have  been  ill-conducted,  or  grounds  connected 
with  the  character  or  fitness  of  the  proposed  holder 
of  the  licence."  Therefore,  what  I  may  call  the 
individual  house,  apart  from  the  question  of  the 
number  of  public-houses  in  the  neighbourhood,  the 
conduct  of  the  house  and  character  of  ike  holder  are 
still  left  to  the  justices.  Then  we  come  to  sub- 
section 2  of  section  9,  which  to  a  certain  extent 
extends  the  purview  of  the  words  '*  ill-conducted.*' 
The  section  provides  that  "  if  the  justices  refuse  to 
renew  ...  on  the  ground  that  the  holder  has 
failed  to  fulfil  any  reasonable  undertaking  given  to 
the  justices  on  the  grant  or  renewal  of  the  licence. 
•  •  ."  Now,stoppingthere,  Mr.  Piokford  asks  us  to 
say  that  the  section  is  only  intended  to  apply  to  the 
case  in  which  the  justices  have  asked  the  applicant  to 
give  an  undertaking.  Then  it  is  said,  if  in  a 
subsequent  year  the  lustices  found  the  licensee 
had  failed  to  fulfil  the]  undertaking,  they  could 
decide  that  the  house  was  ill-conducted.  The  words 
are  open  to  the  construction  Mr.  Piokford  puts 
upon  them,  but  I  am  bound  to  say  the  legislation 
would  be  absolutely  worthless.  I  cannot  see,  on 
such  a  construction  of  the  Act,  how  anybody  would 
give  an  undertaking  if  he  could  get  the  ucence  with- 
out it.  I  proceed  with  the  section :  "  Provided  that 
where  the  justices  •  «  .  ask  the  licence-holder  to 
give  an  undertaking  as  aforesaid  they  shall  adjourn 
the  hearing  of  the  application  and  came  notice  of  the 
required  undertaking  .  •  ."  I  cannot  help  think- 
ing that  the  dnraghtsman  of  this  Act  of  Parliament 
in  using  the  word  ''require  "  had  got  in  his  mind  the 
existing  practice.  It  is  somethinjg;  the  justices  require 
the  licttsee  to  give  as  a  condition  of  renewal.  The 
undertaking  is  not  made  to  depend  solely  upon  the 


consent  of  the  licence-holder.  It  is  possible  the 
publican  will  promise  almost  anything  if  he  is  going 
to  get  his  licence.  Hence  it  must  be  a  reasonable 
undertaking,  and  the  justices  must  adjourn  **tte 
hearing  of  the  application  "  to  give  the  registered 
owner  of  the  premises  an  opportunity  of  being  heiurd. 
I  come  to  the  conclusion  that  the  justices  have  got  the 
power  to  say  '*If  we  renew  this  Hcence,  you  (the 
licensee)  must  give  this  reasonable  undertaking,  sub- 
ject to  the  owner  being  heard  as  to  the  question  of  it 
being  reasonable."  In  this  particular  case  no  ques- 
tion of  reasonableness  arises.  We  are  asked  to  say 
that  this  construction  is  not  correct  because  section  4 
of  the  Act  uses  the  word  "  condition  "  on  the  graotof 
a  new  licence,  and  if  it  was  meant  to  use  the  word 
"  undertaking  "  in  the  sense  I  have  used  it,  we  should 
have  found  the  word  "condition."  I  must  say  I 
think  the  word  "  condition "  concerns  really  condi- 
tions as  regards  the  tenure  and  property  and 
conditions  which  have  in  view  other  sections  of  the  Act 
dealing  with  monopoly  value.  It  is  quite  true  the  sec- 
tion speaks  of  "good  management,"  but  the  conditions 
to  be  imposed  to  secure  to  the  public  any  monopoly 
value,  having  regard  to  proper  provisions  for  suitable 
premises  and  good  management  I  do  not  think 
section  4  was  intended  to  touch  the  matter  with  which 
we  are  dealing.  Now  the  fair  interpretation  of 
section  9  is  that  the  justices  may  require  a  reasonable 
undertaking  to  be  given,  and  as  I  have  taken  this  view 
after  full  argument,  then  if  I  am  wrong,  and  if  another 
construction  is  to  be  put  upon  the  section,  it  must  be 
by  a  higher  authority.  1  do  not  think  we  must 
narrow  this  sub-section.  I  have  had  some  doubt 
whether  ike  magistrates  have  so  acted  that  we  ought 
to  discharge  this  rule.  It  was  pressed  upon  us,  and 
there  was  some  ground  for  the  contention  that  the 
magistrates  did  not  refuse  to  renew  the  licences. 
But  we  have  always  stated,  and  we  have  acted 
upon  it  in  more  than  one  case,  that  a  renewal 
with  a  condition  attached  to  it  is  a  conditional 
renewal  or  is  a  conditional  refusal  if  the  con- 
dition is  not  complied  with.  If  I  am  not  right, 
some  question  may  arise  as  to  whether  the  justices 
have  sufficiently  refused  this  licence,  but  I  pomt  out 
that  no  substantial  harm  has  been  done.  The  appli- 
cants have  thought  fit  to  allow  the  time  for  appeamig 
to  go  by.  Entertaining  the  view  I  do,  that  the 
justices  had  the  power  to  deal  with  this  case,  I  do  not 
think  we  ought  to  send  the  case  b%ck,  especially  as 
the  applicants  took  no  steps  to  have  the  appeal  heard. 
For  l^ese  reasons  I  have  come  to  the  conclusion  in  this 
very  important  matter  that  the  rule  has  failed  and 
must  be  discharged  with  costs. 

Wills,  J. — I  am  of  the  same  opinion  with  regard 
to  both  cases.  I  have  nothing  to  add  to  what  my 
lord  has  said  in  respect  to  the  first  case,  because  it 
appears  to  me  that  sub-section  3  of  section  9  is  dear, 
definite,  and  unmistakable.  The  magistrates  have  do 
power  to  refuse  the  renewal  of  the  ucence  except  on 
the  four  grounds  mentioned  in  section  8  of  the  1869 
Act. 

With  regard  to  the  other  case  I  think  it  undoubtedly 
raises  a  question  of  considerable  difficulty.  Tlie 
difficulty  arises  from  the  imperfect  draughtsmanship 
of  the  Act,  or  more  likelv  owmg  to  the  circumstances 
under  which  Acts  of  Parkament  are  nsssed  in  England , 
which  so  often  makes  it  absolutely  impossible  that 
the  whole  legislation  should  be  carefully  collated  at 
the  time  the  Act  is  passed  and  consolidated  into  an 
absolutely  harmonious  expression.  I  am  verv  much 
pressed  in  my  own  judgment  by  the  consideration 
that  if  we  are  to  read  section  9  as  we  are  urged  to  do 
by  Mr.  Pickford  and  Mr.  Bodkin,  then  this  section  is 
simply  an  extravagantly  idle  piece  of  legislation. 
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Vcfttite  t  canuot  get  to  the  fr^me  of  mind  in  whiob 
Mr  Piikfard  appears  to  be  ou  tUe  m  jitter,  thst  there 
would  he  aoy  poaaibili  y  of  anybody  giviog  ^u  und^r- 
takio^  of  ihis  character.  Th^  effect  of  givrng  suub 
so  utidertakiag  would  be  Lbia  :  if  the  uitdertakiag 
gLTen  at  the  gre^at  or  renew^al  ivere  brukt^n,  the 
jafltioes  would  ba  at  liberty  to  refuae  the  renewal 
of  the  Hcence  uuder  c^cum stance 9  which  would 
prevent  compeusaliun  attscbtug.  Oa  the  other  h^nd, 
if  he  refused  to  give  iit^sh  an  under tnking  he  would 
be  subject  to  no  suoh  dts ability  and  no  such  dis- 
iidTABt£»g^.  And  >  looking  at  human  nature  as  it 
jg^  I  oanoot  conceLre  that  anybody  would  b^  io 
fooUab  in  f&ct  ai  to  gire  iuch  an  undertaking  where 
tbe  only  conaequence  would  be  to  subject  hi  ma  elf  to 
a  substantial  diaadrantag^,  and  therefore  it  would 
reduce  thiH  piece  of  legiaUtion  to  an  absolute 
absurdity  or  to  that  wbtch  would  be  only  a  p  pit  cable 
to  the  existing  licences  which  were  actually  tiurreut  at 
the  time  the  Act  wa^  passed,  Kobady  would  doubt 
hut  that  thia  waa  m^ant  ta  taat  uiore  tha^  a  y^ar,  I 
do  not  think  ttiat  any  can ttr notion  which  would  drive 
us  to  that  consequence  can  be  given >  unleaa  it  is 
icupoiaihle  to  interpret;  the  language  by  any  other 
construction.  Now  the  word  '*  required "  is  u«ed  in 
the  second  paragraph  of  Btib'SectiHi  2,  [The  1  earned 
j  iidge  rpad  the  proviaOi}  The  *  required  undertaking  " 
means  what  it  sajs«  an  undertakiug  which  if  required. 
How  can  they  require  if  there  be  no  power  to  enforce 
it  either  directly  or  indirectly,  E- quire  is  a  word 
which  implies  the  existence  of  some  meana  or  other 
of  milking  ttie  requirement  opeTative,  I  need  not 
go  into  the  hiitory  of  the  manuer  in  which  theae 
undertakinga  came  into  beiog,  to  which  my  lord  bai 
referred,  except  for  the  purpose  t^f  saying  that  it  doei 
explaio  how  the  phraseology  sboulcl  have  run  into  a 
wrong  course.  It  la  rather  a  matter  of  form  than 
anything  else  whtther  the  pfoper  way  of  looking  at  it 
is  that  tbe  magistrates  having  the  power  to  rt quire ^ 
ha?e  really  the  power  of  attaching  a  condition  to  the 
lice  nee,  or  wbetber  tfce  proper  way  of  looking  at  H  is 
this,  they  are  not  bound  to  act  until  the  undertaking 
)S  giv^n.  It  IS  a  pure  matter  of  f^rm  and  is  only 
material  for  the  purpoae  of  seeiug  whether  an  app^ 
would  lie.  To  my  mind  an  appeal  would  clearly  lie, 
ai  it  ia  something  whi^h  tcuehei  the  rene  «al  of  the 
licence,  I  come  to  tbe  conclusion  that  we  should  ba 
be  doing  wrong  if  we  did  not  do  our  best  to  f^ive  m 
reaionable  oonatrucUon  to  the  Aot  and  prevent  it 
from  being  a  nullity.  It  fteemi  to  be  ft  beneficial 
pt«ee  of  legislation. 

Kekkkdy^  J.^-I  am  of  the  sime  opinion .  and  I  can 

s  ly  nothing  further,  becansd  there  is  nothing  which 
is  reqtured  to  be  said,  with  respect  to  tbe  first  case. 

The  eegond  c*fie  is  one  of  difficulty ;  I  concur 
entirely  with  the  view  which  has  been  taken  by  my 
lord  and  brother  Wills.  I  juii  wish  to  add  a  few 
words  as  to  the  point  to  which  Mr.  Pickft^rd  in  hia 
very  eUar  argument  laid  special  streis.  I  refer  w 
the  proviaions  in  the  s*me  Act  of  Parliament,  v}*., 
section  4,  Bub-sectim  2,  which  deals  with  the  grant 
of  a  new  licence,  and  the  imposition  of  certain  condi- 
tions. His  argument  was  that  it  seemed  unreasonable 
that  in  regard  to  the  powera  of  tbe  justices  iu  grant- 
ing new  licences,  while  they  might  atta^  conditions, 
there  was  no  provision,  as  in  section  9,  inb-aection  2, 
to  be  found,  that  if  those  con dit  1015 s  be  not  falElled 
the  justices  should  be  deemed  to  refuse  the  Ucenca  on 
the  ground  that  the  prewisea  were  ill -conducted.  In 
other  wjtds,  it  is  uureaa  enable  that  In  section  9,  in 
regard  to  renewal,  there  should  be  a  result  which  haa 
no  I  b(^#n  CO  needed  to  the  non-fulfilment  of  the  con- 
ditions which  the  justices  might  impose  on  granting 
ft  new  licence.    To  my  mind  there  ia  nothing  in  that 


argument  I  and  for  thii  reason,  that  with  regard 
to  the  conditions  which  may  be  imposed  under 
section  4^  there  ia  no  limitation  as  to  the  character 
of  the  condition.  There  the  justices  may  attach 
to  the  grant  of  a  new  licence  such  conditions  as 
they  thiuk  proper.  There  k  ro  Itmttatloo  siioh 
as  ta  ftttagh*d  to  the  powera  given  under  section  9. 
The  only  undertaking  t  >  which  they  apply  is  a  reason- 
able undertakingf  and  where  a  reasonab'e  uudertakinic 
is  given,  the  L^gidlature  has  thought  fic  to  euaot— is  I 
should  have  thought  only  coEnmeusurate  withcomfnon 
sense — that  in  the  event  of  tbe  breach  tbe  justices 
mfght  refuse  the  renewal  on  the  groundj  that  tht 
premises  had  been  ill -conducted ;  whereas  under 
section  4  there  is  no  quaiificatiou  at  all  as  to  the  con- 
dition s  which  may  be  imposed  on  tt^e  graut  of  a  new 
licenoei  for  the  Legislature  has  left  entirely  to  the  dis- 
cretion of  the  justices  what  they  shall  impose,  and  aa 
there  is  no  qualification  as  to  unreasonable  terms, 
there  is  not  imposed  as  a  consequeuLe  of  the  breach 
tbe  same  penalty  aa  where  the  statute  required  reason- 
able terms.  The  only  matter  which  troubled  me  ftt 
all,  Eks  to  which  I  should  have  been  sorry  to  have  coma 
to  any  other  conclusion  than  I  have,  was  whether  tbe 
justices  by  the  course  they  have  taken  have  not  pre- 
cluded themselves  in  their  j  udgment  from  saying  '*  We 
refuse  this  licenc(»."  It  occurred  to  me  that  it  might 
be  said  thtre  had  been  no  detetminat'on  in  point  of 
form  which  would  have  admitted  of  an  appt-al ;  but 
on  rrfiection  it  appears  to  me  there  is  notbing  in  that 
point.  It  ainemi  to  me  tbe  appU  ^auts  might  have  gone 
to  quarter  sessions  by  treating  this  as  a  refusal  to  re* 
new.  My  lord  baa  expressed  that  view,  and  I  do  not 
see  why  they  could  n^t  have  appealed,  as  perscns  who 
had  been  aggrieved  in  respect  to  an  act  on  the  renewal 
of  a  licet]  ce.  I  am  of  opinion  the  rule  should  be 
discharged. 

Hex  V.  Grimwade :  Bak  made  ahgatuU. 

Eex  T.  DotliU :  Rule  dkcharged  tvith  cotU. 

8  iHcitora  for  applicant  (I),  Fields  Jltmoeg  it'  Co. t  fir 
Letghtou  tfc  Aldoiis,  Ipswich. 

Solicitors  fir  applicant  (2),   fMden,  Sott,  flolmei, 
for  lliomsoTtt  Flushes,  *t  Mathiaoft,  Birkenhead. 

Solicitors  for  justices  (2)^  Lloyd-George,  IhherU,  *& 
{7i?.,for  (Jtrtard  U&pdand,  Town  Clerk  of  Bh-keiiheadt 


Feb.  13,  16* 
&  Co. 


K.  B,  Div.     ) 
Warrington,  X  j 

TiLiXNO  (Limited)  v.  Dick,  Kerb, 

(Limited),  {u.) 

Uiijhwatj  —  Ohdrudiou  —  Tramway  recmmiru^thm  -^ 
Mai7iirn(£nc€  0/  tramcar  tmffk — Public  atUhi/Ht^ — 
SltiMor^  pomtrs  —  Implied  powera  —  Oo>ttmctffr§  —  , 
Action  aix  montha  a/ltr  dam/age—TramwaifB  ^rf,. 
1S70  (33  <fe  34  VxcL  c.  78  J,  4.  2&—Londim  Cbunlyj 
Tramtmy$  {Eiecirical  Power)  Ad,  1900  f63  dt  M} 
VicL  c.  ^cxaneviii.),  t,  ^—Public  AulhoriU^  iVoffcftcn 
Att,  1893  (56  it  57  Firf.  c.  61), 

The  London  Couniy  Council  oiMiad  and  worked  etrlain 
tramwaifM,      They    had  povter    by    a    speridf    Ad   i» 
r^tomtntci  ike  tramimyafor  their  tlniriJIcativH,  bui  hod 4 
no  €Tpfea$  6ktttttory  power  to  mvid^/or  the  tr¥ufit€nftnm\ 
oftht  tramcar  iraffit  mtunwhite,  or  io  pat  any  raiU  ml 
the  Hreeta   rniaed  ahovs  the  aur/aee*      The  de/ettdfintil 
cof itracttd  nfith  ike  cotiucH  to  carry  out  the  f^Gomtruction^ 
and  to  j/romde  during  the  tuork  /or  the  cmtUnmamtt  0/ 
the  tramair  tra^c*     F^it  that  purpoie  th^y  plac^  a  line 

(o.)  Reported  by  Nsntta  Tebbupt,  Esq.,  Barrister^ 
i  ai-Law, 
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of  rails  in  the  street  a  raised  above  the  street  level  which, 
unless  authorized  by  statute^  was  a  nuisance.  The 
omnibuses  of  the  plaintiff  company  sustained  damage  in 
passing  over  these  raised  rails. 

Held,  that  the  raised  rails  were  not  necessary  for  the 
reconstruction,  and  were  not  therefore  authorized  by  the 
special  Act,  but  were  a  nuisance^  and  tliat  the  damage 
caused  was  actionable. 

Beld,  also,  that  as  the  defendants  were  independent 
contractors  they  were  not  protected  by  the  Public  Authori- 
ties Protection  Act,  1893  (66  <€;  67  Vict,  c  61).  although 
the  acts  complained  of  were  done  more  than  six  months 
before  the  issue  of  the  writ. 

This  was  bu  aoiion  by  an  omnibus  company  for 
damages  for  injuries  caused  to  their  omnibuses  by 
obstructions  placed  in  the  streets  by  the  defendants, 
who  were  reconstructing  tramwayti  in  London  under 
contract  with  the  London  County  Council. 

Tbe  London  County  Council  prior  to  the  year  1900 

§urchssed  under  statutory  powers  the  South  London 
'ramwajs  of  the  London  Tramways  Co.  By  the 
London  County  Tramways  (Electrical  Power)  Act, 
1900,  provision  was  made  for  the  substitution  of 
electri^  for  horse  traction  on  their  tramways. 
Section  6  of  the  Act  provided  that  "  for  the  purpose 
of  working  the  tramways  by  electrical  power"  the 
London  County  Council  ''may  reconstruct  or  make 
such  alterations  of  the  tramways  and  may  execute  all 
such  works  on  or  in  connection  therewith  in,  over,  or 
under  the  streets  or  roads  in  which  the  same  are  laid 
at  may  be  necessary  for  adapting  the  lame  to  be  so 
worked,"  provided  that  in  certain  cases  certain  con- 
seitts  were  obtained.  The  Pimlico,  Peckham,  and 
Greenwich  Street  Tramways  Act,  1869,  which  author* 
ized  the  construction  of  the  tramways  in  question 
(by  sections  6  and  37),  and  the  Tramways  Act,  1870 
(by  section  26),  provided  that  the  uppermrst  surface 
of  the  tram  rails  should  be  on  a  level  with  the  surface 
of  the  street,  and  that  the  rights  of  the  public  to  pass 
over  or  along  the  streets  should  not  be  abiidged  save 
as  in  the  Acts  provided. 

For  the  purpose  of  converting  the  South  London 
tramways  to  a  system  of  electrical  tramways,  in 
December,  1902,  the  London  County  Council  entered 
into  a  contract  with  the  defendants  by  which  the 
la'ter  undertook  the  work  connected  with  the  con- 
version, as  described  in  the  contract  and  in  a  ipecifi- 
oation  annexed,  at  a  certain  price.  The  col  tract  and 
specification  contained  provisions  casting  upon  the 
defendants  the  duty  of  observing  the  provisions  of  the 
statutes,  and  the  responsibility  for  all  the  damage 
caused  by  the  interference  with  traffic  or  otherwise. 
Clause  13  provided  for  the  continuance  of  the  tramway 
traffic  during  the  alterations,  stating  [inter  alia)  *'  the 
contractors  shall  provide  all  flush  or  railed  temporary 
junctioos  a&d  turnouts  for  diverting  the  hor^e-car 
traffic  so  that  it  can  be  carried  on  for  ooth  the  up  aod 
down  services  on  the  track  not  in  process  of  construc- 
tion, and  they  are  to  lay  flash  or  rai«ed  temporary 
lines  aa  required  between  the  turnouts."  The  plain- 
aSa  were  a  company  whose  omnibuses  plied  for  hire 
over  the  roads  in  the  district  in  qaestion.  They 
complained  that  in  carrying  out  the  work  the  defend- 
ant company  had  placed  tramrails  raised  as  to  project 
above  the  surface  of  the  road  in  various  places  in  the 
district,  and  that  in  crossing  over  these  raised  tram- 
rails  on  various  occasions  their  omnibuses  had  been 
damaged^  aod  they  gave  particulars  of  sixty-nine 
cases  of  the  kind.  The  pUintiffs  claimed  from  the 
defendant  company  the  amount  of  the  damage  thus 
suitsined  by  them. 

At  the  trial  a  portion  of  the  Romney-roa<1,  opposite 
the  Boyal  Naval  College  at  Greenwich,  was  taken  as 
aa  example  of  what  had  been  done  by  the  def<*ndant 


company.  For  the  purpose  of  maiotaining  the  traffic 
on  the  double  line  of  reus,  and  with  a  desire  at  the 
same  time  to  interfere  as  little  as  might  be  with  the 
ordinary  traffic,  the  defendant  company  had  laid 
between  the  kerb  on  odo  side  of  the  road  and  the 
permanent  tramway  » temporary  line  of  rails,  at  the 
same  time  closing  altogether  the  other  half  of  the 
road.  The  one  half  which  was  open  for  traffic  was 
thus  occupied  by  one  of  the  two  permanent  lines  and 
the  temporary  line.  The  temporary  line  was  con- 
structed of  raih  with  a  bevel  on  either  side  from  the 
ground  to  the  height  of  two  inches  or  thereaboutp^ 
and  with  a  groove  in  the  top  to  take  the  flange  of  the 
wheel ;  the  uppermost  surface  of  the  rails  was  there- 
fore not  on  a  level  with,  but  was  above  the  surface  of 
the  street.  At  intervals  there  were  clamps  and  nuts 
projecting  above  the  surface  of  the  raised  rails.  At 
the  two  ends  of  esch  cection  so  dealt  with,  called 
"turnouts,"  a  junction  was  made  between  the  tem- 
porary line  and  the  permanent  way. 

His  lordship  found  as  facts  that  the  raised  rails 
placed  by  the  defendant  company  were  an  obstruction 
to  the  highway  and  caused  damage  to  the  plaintiffs' 
omnibuses,  and  also  that  it  would  have  caused  great 
public  inconvenience  to  interrupt  the  service  of  cars, 
and  that  less  real  interfere  nee  to  the  ordinary  traffic 
was  caused  by  the  construction  of  a  turnout  as 
described  than  by  carrying  on  the  tram  service  on  a 
single  lice  with  crossovers  at  intervals. 

By  their  defence  the  defendant  company  pleaded 
that  the  acts  complained  of  were  done  by  them  under 
the  powers  conferred  by  the  statutes  above  mentioned, 
and  that  the  causes  of* action  arose  more  than  six 
months  before  the  issue  of  the  writ,  and  that  the  action 
was  therefore  barred  by  the  Public  Authorities  Pro- 
tection Act,  1893. 

Avory,  K.C,  and  J.  A,  Simon,  for  the  plaintiff 
company. — Neither  the  London  County  Council  nor 
their  contractors  were  authorized  to  put  upon  the 
streets  raised  rails  either  for  permanent  or  temporary 
purposes.  The  temporary  line  was  not  necessary  for 
the  reconstruction,  which  could  have  been  carried  out 
without  it.  They  were  placed  for  the  convenience  of 
the  tramway  traffic  during  the  alteration.  The  case 
therefore  falls  within  Bapier  v.  London  Tramways  Co, 
[1893]  2  Ch.  688,  41  W.  B.  Dig.  164,  and  not  within 
London,  Brighton,  and  South  Coait  Railway  Co,  v. 
Truman,  34  W.  B.  657,  11  A.  C.  45.  The  defend- 
ant company  are  not  protected  by  the  Public 
Authorities  Protection  Act,  1893,  as  that  Act 
only  applies  to  the  public  authority  it*  elf 
and  its  officers.  This  is  shown  by  its  title,  «»hich 
must  be  read  as  part  of  the  Act :  Fielding  v.  Morley 
Corporation,  47  W.  B.  295,  [1899]  1  Ch.  1.  The 
defendant  company  are  not  officers  of  the  public 
authority :  Stringer  v.  Barker,  W.  N.  1879,  p.  127. 
The  Act  was  not  meant  to  apply  to  persons  acting  for 
their  own  profit  {Attomei/'OeneralY,  The  Proprietors  of 
the  Margate  Pier  and  Harbour,  48  W.  B.  618,  [1900] 
1  Ch.  749),  and  this  is  al#o  shown  by  the  judgments 
in  The  Ydun,  [1899]  P.  236,  47  W.  B.  Dig.  166,  and 
in  Parker  v.  London  County  Council,  62  W.  B.  476, 
[1904]  2  E.  B.  501.  Independent  contractors  do  not 
c:>me  within  the  Act :  The  County  Council  of  Kent  v. 
The  Mayor,  &c,,  of  Folkestone,  ante,  p.  371. 

Buegg,  K.C.,  and  J,  P.  Glasgow,  for  the  deferdant 
company.  —  The  temporary  rails  were  reasonably 
necessary  in  connection  with  the  work  of  reconstruc- 
tion, and  as  such  are  justified,  upon  the  principle  of 
London,  Brighton,  and  South  Coast  Bailway  Co,  v. 
Truman,  The  defendant  company  are  protected  by 
the  Public  Authorities  Protection  Ac^  1893.  That 
Act  expends  to  servtnti  of  the  authority  :  Oreenwell 
V.  Howell,  48  W.  B.  307,  [1900]  1  Q   B.  635.    The 
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defencUmt  oompany  were  the  agents  of  the  London 
County  ConnoO,  which  was  liable  lor  their  acts: 
Fenny  v.  Wimbledon  Urban  DisWid  Council,  47  W.  B. 
566,  [1899]  2  Q.  B.  72. 

Cur,  adv.  vuU, 

Feb.  18.— Wabrikoton,  J.—- The  plaintiffi  are 
omnibns  proprietors  nsiog  the  roads  on  wldoh  the 
work  was  done.  I  find  as  a  fact  that  the  raised  rails 
were  an  obstniction  to  the  highway  and  caused 
damage  to  the  plaintiffs'  omnibuses.  There  is 
evidence,  which  I  aooept,  that  it  would  have  caused 
great  public  inconvenience  to  interrupt  the  service 
of  cars,  and  that  less  real  interference  to  ordi- 
nary traffic  is  caused  by  the  construction  of  a 
**  turnout "  than  by  carrying  on  the  tram  service 
on  a  single  line  with  ''crossovers*'  an  inter- 
vals. The  first  question  is,  Were  the  acts  of  the 
defendants  authorized  by  the  statutes?  It  is,  I 
think,  dear  that  the  acts  of  the  defendants  would  be 
a  cause  of  action  to  the  plaintiffs  unless  they  were  so 
authorized ;  and,  further,  that  if  the  acts  in  question 
are  authorized  expressly  or  by  necessary  implicatiou, 
the  defendants  would  be  excused,  although  the  doing 
of  them  may  occasion  a  nuisance,  public  or  private. 
It  is  contended  that  the  works  constructed  by  tiie 
defendants  are  works  necessary  for  adapting  the 
tramways  to  be  worked  by  electricity,  and  are,  there- 
fore, authorized  by  section  6  of  the  London  County 
Council  Tramways  (Electrical  Power)  Act,  1900.  I 
cannot  adopt  the  defendants'  constructioQ ;  in  my 
opinion  the  works  they  have  construeted  are  not 
necessary  for  adapting  the  tramways  to  be  worked 
by^  electricity,  but  were  neoessarv  (if  at  all)  for  main- 
taininff  the  tramcar  service  umnterrupted.  Works 
for  tMs  purpose  are,  in  my  judgment,  not  covered 
by  the  Act,  and  the  defendants  are  accordingly  not 
protected  by  it. 

Then  arises  the  question  whether,  as  to  the  causes  of 
action  which  arose  more  than  six  months  before  the 
date  of  the  writ,  the  action  is  barr«d  by  the  Public 
Authorities  Protection  Act,  1893.  The  full  title  is 
as  follows :  "  An  Act  to  generalize  and  amend 
certain  statutory  provisions  for  the  protection  of 
persons  acting  In  the  execution  of  statutory  and 
other  public  duties  " ;  and  the  first  section  runs 
thus :  fHis  lordship  read  the  section,  and  con- 
tinued:] It  has  been  held  that  the  protection  of 
the  Act  extends  to  the  officers  of  a  public  body  and 
to  persons  acting  under  their  direct  mandate  (Oreen- 
voeil  V.  HoweU  arva  Another\  but  there  is  no  case  deciding 
that  it  extends  to  independent  oontraotors  doing 
under  contract  and  for  their  own  profit  the  worlra 
which  the  public  body  is  authorizea  to  do.  Iji  the 
absence  of  authority  I  should  have  been  prepared  to 
hold  that  contractors  undertaking  work  for  their  own 
profit  are  not  within  the  protection  of  an  Act  passed 
as  this  is  "  for  the  protection  of  persons  acting  in  the 
execution  of  statutory  and  other  public  duties."  I 
am  glad  to  find  that  this  view  is  supported  by  the 
decision  of  the  Court  of  Appeal  in  County  Council  of 
Kent  V.  Mayor,  &c,,  of  Folkestone,  In  my  opinion, 
therefore,  the  plaintiffs  are  entitled  to  the  relief  they 
ask.  It  is  agmd  that  the  damages  are  to  be  ascer- 
tained by  some  form  of  reference.  The  defendants 
must  pay  the  costs  up  to  and  including  judgment.  I 
propose,  therefore,  to  make  declaration  that  the 
plamtiffs  are  entitled  to  recover  damages  in  respect  of 
the  matters  complained  of  in  this  action,  and  to  refer 
it  to  the  official  referee  in  rotation  to  ascertain  tiie 
amount  of  such  damages. 

Judgment  for  the  plaintiffs. 

Solicitors,  Hicklin,  WashingUm,  A  Fdsmore;  William 
Burd  df  Son. 


E.  B.  Div.  \ 

(Lord  Alverstone,  L.C.J.,    and  >  Feb.  1. 

Kennedy  and  Bidley,  JJ.)       ) 

Wilson  v.  Justioes  of  Cbewb.  (a.) 

Licensing  Law—Justices^Jurisdidion — Licence^  What 
amounts  to^Alehouse  Act,  1828  (9  Geo.  4,  c  61),  ss. 
4  and  14. 

Sections  4  and  14  of  the  Alehouse  Act,  1828,  must  not 
be  read  as  separate  enactments.  Section  14  enumerates 
the  special  cases  re/erred  to  in  section  4 ;  "  /n  (he  eases 
hereinafter  directed,** 

The  non-sale  of  excisable  liquors  in  a  place  Jcept  as  an 
inn  is  not  conclusive  in  law  that  the  place  is  not  being 
kept  as  an  inn  so  as  to  deprive  the  licensing  justices  of  the 
jurisdiction  given  to  them  under  section  4  of  the  afore- 
mentioned  Act.     The  question  i»  one  offacL 

Beg.  V.  Cotham,  [1898]  1  Q.  B.  802,  explained. 


Special  case  stated  by  the  court  of  quarter  i 
for  the  county  of  Chester. 

The  Earl  of  Chester's  Ofm  Inn  was  a  fully-licensed 
public-house  kept  by  one  Darbyshire,  who  in  the 
early  part  of  1904  became  a  bankrupt. 

In  March  of  that  year  Herbert  Jonn  Wilson,  herein- 
after called  the  respondent,  applied  to  Uie  justioes  of 
Crewe  for  the  transfer  of  tbe  licence  with  the  consent 
of  Darbyshire*s  trustee  in  bankruptcy.  It  was  refused, 
partly  on  the  ground  that  the  respondent  was  not  a 
fit  and  proper  person. 

The  respondent  appealed  on  the  6  th  of  April  to  the 
court  of  quarter  sessions,  when  the  transfer  of  the 
licence  was  granted  on  terms — viz  ,  that  he  should 
not  exerdse  tbe  licence,  the  object  bdng  to  keep  dive 
the  licence  till  a  more  suitable  person  could  be  secured. 
In  pursuance  of  this  understanding  the  order  of  the 
court  was  sent  dfarect  to  the  derk  of  tiie  justices  <rf 
Crewe.  The  respondent,  not  possessing  the  order, 
was  prevented  from  taking  out  an  excise  licence,  and 
in  coniequence  could  not  retail  excisable  liquors. 
The  house  in  fact  was  kept  closed  till  October,  but  tiie 
key  had  been  given  to  the  respondent  on  t^e  7th  of 
March.  He  subsequently  put  fumitore  into  the  house, 
gave  directions  to  have  it  painted,  made  arrange- 
ments with  benefit  sodeties  to  hold  meetings  in  the 
house,  and  did  other  acts  to  indicate  his  intention  to 
use  the  place  as  it  had  been  used. 

On  the  28th  cf  June  he  applied  to  have  the  licenoe 
transferred  to  one  Spencer.  It  was  dismissed,  on  the 
ground  that  under  section  4  of  the  Alehouse  Act, 
1828,  the  justices  had  no  power,  as  the  transfer  must 
be  from  a  person  who  "theretofore  kept"  the  inn, 
whereas  the  respondent  had  not  kept  the  inn,  whidi 
had  been  dosed  for  some  months,  and  in  req;»eot  to 
which  there  was  no  existing  excise  licence  actually 
taken  out. 

The  respondent  again  appealed  to  the  oourt  of 
quarter  sessions,  which  allowed  the  appeal  subject  to 
the  spedal  case  stated  for  the  opinion  of  the  oourt, 
whether  the  justices  under  the  droumstanoe  afore- 
mentioned had  any  jurisdiction  to  grant  the  transfer 
of  the  licence.  There  was  a  further  question  sub- 
mitted, as  to  whether  the  correct  course  should  not 
have  been  by  mandamus  instead  of  appeal  to  the 
court  of  quarter  sessions,  but  by  agreement  ^e  point 
was  not  argued. 

Low,  K.O.  {EllU  Griffiths  with  him),  for  the 
appellants,  the  justioes  of  Crewe.— This  apblioatioo 
to  transfer  the  licence  was  made  under  section  4  of 
the  Alehouse  Act,  1828.  The  respondent  was  never 
granted  a  licence  in  any  real  sense,  because  the  {ustioea 

(a.)  Bepoited  by  Maubiob  N.  DBUOQiTn,  Bsq., 
Barrister«at-Law. 
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held  the  order,  bo  that  he  could  not  take  out  the  licence. 
As  to  what  amountf  to  a  licence  eee  Tower  Ju8tice$  v. 
Chanibera,  52  W.  B.  541,  [1904]  2  Q.  B.  903,  and  the 
Master  of  the  BoUs,  at  p.  913 :  '*  A  licence  involves 
the  idea  of  a  person  who  is  to  be  the  licence-holder." 
The  justices  coold  not  regard  the  respondent  as  the 
holder  of  the  licence  for  a  further  reason,  that  under 
sections  1  and  4  their  jurisdiction  is  only  to  grant  the 
lioenoe  to  a  person  deemed  fit  and  proper,  whereas  the 
justices  and  the  court  of  quarter  sesaioos  considered 
the  respondent  did  not  fulfil  these  requirements.  Again, 
it  is  essential  under  section  4  that  the  respondent 
Wilson  should  have  kept  an  iikn.  He  did  not  do  so. 
The  inn  was  shut  from  January  to  Ojtober.  Wilson 
coold  not  have  sold  excisable  liquors  had  he  desired 
to  do  so.  Section  37  gives  the  defioition  of  an  inn : 
"  Houses  in  which  shiJl  be  sold  by  retail  any  excis- 
able liquor  to  be  drunk  or  ooDiumed  on  the  premises." 
The  imiK>rtant  point  is  tbat  the  house  was  not 
*' theretofore  kept  as  an  inn"  at  the  time  of  the 
application :  Machrtll  v.  Brentford  JuaticeB,  48  W.  B. 
648,  [1900]  2  Q.  B.  387.  Farther,  the  respondent 
had  not  been  in  occupation  of  the  premises,  the 
house  having  been  closed.  R9g.  v.  CoiMim,  46  W.  B. 
512,  [1898]  1  Q.  B.  802,  is  deci»ive  on  both 
these  points,  where  the  jastices  had  eranted  a  licence 
by  way  of  transfer  from  a  person  who  was  not,  and 
had  not  been,  in  occupation  of  the  premiies,  and  no 
exoisable  liquors  had  been  sold  for  some  yean. 
Bven  if  it  be  •uggetted  that  the  application  is  under 
section  14  of  the  aforessid  Act,  yet  there  is  no  juris- 
diction, because  Wils  }n  must  have  had  a  licence  before 
the  lection  applies. 

Marshall,  K.O.  {Trevor  Lloyd  with  him),  for  the 
respondent. — ^It  is  unnecessary  to  discuss  whether  the 
re^Kmdent  was  a  fit  and  proper  person,  because  the 
first  appeal  to  the  court  of  quarter  sessions,  where 
the  licence  was  granted  on  tenof,  ii  not  impeached. 
CoihanCB  ca$e  is  under  section  4,  whereas  I  am  entitled 
to  treat  this  application  as  und^r  section  14,  the 
application  being  perfectly  general  It  is  true  the 
applicant  is  the  respondent  and  not  Spencer,  but 
there  is  not  a  word  in  section  14  that  suggests  the 
application  must  be  by  the  new  tenant:  Jieg.  v. 
Justicet  of  Liverpool,  32  W.  B.  20,  [1883]  11  Q.  B.  D. 
638.  The  respondent  did  keep  an  inn  so  far  as  he 
could,  and  he  at  all  times  showed  his  intention  to 
keep  an  ion  by  his  acts.  In  Gotham* s  cate  the  house 
was  used  for  some  years  as  a  draper's  shop. 

Lord  Alyebstone,  L.C.J. — ^This  case  raises  points 
of  difficulty.  The  questions  that  have  been  argued 
before  us  may  practically  be  coDfined  to  two.  First, 
whether  the  justices  had  or  had  not  any  jurisdiction 
under  section  4  or  14  of  the  Alehouse  Act,  1828,  to 
grant  a  licence  to  Spencer  by  way  of  transfer  from 
Wilson  upon  the  ground  that  the  house  in  respect  to 
which  the  transfer  was  sought  to  be  made  had  not 
been  kept  as  a  beerhouse  such  as  would  give  to  the 
justices  the  jurisdiction  necessary  at  the  time  of  the 
application.  Secondly,  assuming  Wilson  was  not 
such  a  person  who  could  transfer,  whether  this  appli- 
cation must  not  be  treated  as  an  application  by 
fi^penoer  to  have  a  licence  transferred  to  him  and  not 
merely  an  application  by  Wilson  to  transfer.  The 
last  point  was  not  raised  by  the  justices.  First,  it 
has  been  argned  that  Reg»  v.  Coiham  lays  downs  the 
principle  that  if  a  house  has  not  been  kept  as  an  inn 
at  the  time  of  the  application,  the  house  was  not  one 
in  respect  to  which  a  transfer  could  be  made.  The 
facts  are  not  in  dispute.  [The  learned  judge  then 
stated  the  facts  as  set  out  above.]  It  is  said  that 
at  the  time  of  the  hearing  of  the  second  appeal  to 
the  court  of  quarter  sesnons  the  respondent  was 
stated  to  be  a  person  to  whom  a  licence  would  not  be 


granted,  but  that  it  was  granted  to  keep  the  licence 
alive  in  order  that  a  tranifer  might  be  made  by  him 
to  a  proper  person.  I  state  that  fact  in  order  that  it 
may  not  be  overlooked  if  the  matter  is  taken  farther. 
In  pursuance  of  that  state  of  things  the  order  was 
sent  to  the  clerk  of  the  justices,  and  not  to  Wilson 
himself,  and  in  due  course  Spencer,  who  is  seekiDg  to 
get  the  licence,  makes  an  application.  The  justices 
thought  thev  had  no  jurisdiction. 

An  appeal  was  made  to  the  court  of  quarter  ses- 
sions, which  granted  the  licence,  but  not  under  section 
14.  The  first  point  raised  by  the  court  of  quarter 
sessions  in  the  special  ca^e,  whether  as  a  matter  of 
procedure  an  appeal  actually  lay  to  that  court,  has 
not  been  argued  before  us.  We  must  deal  with  the 
second  point.  The  difficult  consideration  is  to  rightly 
decide  whether  or  not,  under  the  circumstances,  the 
case  comes  under  the  principle  laid  down  in  Cotham^s 
case,  or  whether  it  can  be  distioguished  in  law 
or  in  fact  from  tbat  esse.  I  thiuk  tbat  tempo- 
rary  non-slliog  of  liquors  could  not  be  a  bar 
to  the  jastices  actiofl;  under  section  4  or  section  14. 
Both  sections  4  and  14  must  be  regarded.  Tou 
cannot  treat  them  as  separate  enactments.  They 
both  deal  with  the  power  of  the  justices  to  transfer 
the  licence ;  f  ection  14  deals  with  special  cases  arising 
out  of  the  general  case  dealt  with  in  section  4.  I 
should  think  that  as  regards  jurisdiction  under  the 
two  sections  it  would  be  difficult  to  contest  tbat  not 
selling  excisable  liquor  for  a  limited  period  of  time 
was  a  bar  to  tte  jurisdiction.  I  will  mention  a  case 
to  which  I  referred  in  the  argument.  So  far  back  as 
1883,  in  Bea,  v.  Jastices  of  Liverpool,  it  was  held  that  a 
person  applying  in  respect  to  a  house  where  there  had 
been  no  sale  for  a  considerable  time  was  entitled  to 
apply.  That  decbion  was  followed  by  Lord  Cbleridge 
in  Symons  v.  Wedmore,  42  W.  B.  301,  [1894]  1 Q.  B.  40h 
It  is  not  a  decision  on  t>ie  express  point,  but  it  assumes 
the  point.  Also,  in  the  case  of  Baldwin  v.  Juitices  of 
Dover,  [1892]  2  Q.  B.  421, 41 W.  B.  Dig.  115,  the  same 
decision  was  interpreted  and  followed,  so  that  the 
authority  is  a  permanent  one.  It  seems  to  me,  there- 
fore, that  non-sale  would  not  be  conclusive.  It  seems  to 
me  a  question  o!  fact.  The  magistrates  have  dealt 
with  this  question  of  fact.  Wilson  was  certainly 
endeavouring  to  carry  on  the  place  as  an  inn.  Wilson 
was  applying  for  a  licence.  He  was  keeping  the 
house  as  a  house  which  had  been  used  as  an  inn,  and 
as  far  as  he  did  anything  at  all  he  used  it  as  an  inn 
would  have  been  used,  for  he  contrived  in  various 
ways  to  ke)p  the  premises  recognized  as  an  inn. 
When  the  court  of  quarter  sessions  in  June  granted 
him  a  licence,  they  did  it  upon  terms,  which  show  the 
premises  were  going  to  be  renewed  as  an  inn,  because 
they  make  it  a  sort  of  condition  that  he  or  some 
othf'r  person  should  apply  for  a  transfer  to  a  fitting 
person. 

I  am  troubled  by  the  reasoning  in  CothamU  case, 
because,  if  I  had  come  to  the  conclusion  that  "^lls,  J., 
or  Kennedy,  J.,  had  intended  to  lay  down  as  a 
principle  that  any  substantial  interruption  of  the  sale 
of  excisable  liquors  was  not  keeping  the  place  as  an  inn 
in  the  sense  of  a  place  where  liquor  was  sold,  I  should 
have  fi'lt  bound  to  obey  thatrulinff,  though  not  with- 
out criticism.  I  cannot  help  thinking  that  ^Us  and 
Kennedy,  JJ.,  were  really  speaking  with  reference  to 
matters  of  fact,  viz.,  that  a  licence  had  been  granted 
in  respect  to  a  place  which  was  not  and  had  not  been 
kept  oefore  as  an  inn.  It  was  an  extravagant  pro- 
position, as  Wills,  J.,  pointed  out,  to  contend  that  the 
appUoation  came  withm  section  4  where  for  thirteen 
years  the  place  had  been  used  for  the  purpose  of  carry- 
ing on  a  curaper's  business.  I  do  not  think  it  was 
necessary  to  lay  down  a  eeneral  principle  in  regard 
to  that  matter.     Kennedy,  J.,  bases  his  judgment 


$u 


THE   WEEKLY   REPORTEB. 


[ifidllAi  19060 


Vol  un. 


HiOH  OoimT. 


Isr  Bi  FtTzGsaBQB* 


HldH  COUBT. 


equally  on  the  f ftote :  lee  p.  807*  1  come  to  tbo  con- 
t^lurion  that  the  learned  judgei  dedded  tbe  ease 
nn  the  factp^  and  we  ought  not  to  hold  that  a  geucr*l 
principle  wm  laid  do  wo  whith  would  pre  vent  the 
jdsticeB  admitting  an  application  in  the  caie  of  con- 
tiouout  occupation  coupki  with  ao  iiterruption  in 
tbe  B&le  of  ^Kciiabl")  liquor  a. 

Lastly,  ii  Mr*  hov  e;, titled  t>  «ay  tha*.  the  terms 
under  which  the  court  of  quarter  se^aiona  made  the 
ordaraud  what  WiS  doie  with  tbe  order  show  that 
Wifsou  was  ii  peraon  who  could  not  tr^nifer.  ^  IE 
lhi«  w^g  an  application  by  Wilson  to  transfer  it  is 
prjesible  thnt  the  machmery  did  not  covet  thii  caie. 
But  Mr*  Mamhall  i«  right  in  sayiog  tha^  section  4  and 
section  M,  teintc  looked  at  together,  the  mairiatpatea 
might  have  dealt  with  it  aa  ao  applic  ition  by  Wdson  or 
by  Spencer  under  Boction  U*  It  appears  to  me,  how- 
©ver^  that  for  the  purpose  of  the  last  hearing  Wilaon 
«ai  the  licensed  holder.  The  juaiufs  had  gr*nt^d 
hi  n  the  licecce  and  upm  terma.  If  that  hp  not  tbe 
une  I  think  we  ahould  b^i  fntitfed  to  treat  it  a«  an 
application  on  b&half  '*f  Mr.  Sp  ncflr  eoming  under 
g^Ction  14.  I  ha«e  decided  t^via  quflttim  as  a  quei- 
ti  ^n  of  faot,  and  I  do  not  thiokit  conUav^-nea  auv 
principle  which  hat  b-»en  laid  down  as  a  principle  of 
law  io  the  caids  referred  t>*  Thii  apped  mutt  be 
dianuised. 

KcNMEDy,  J. — I  agri'ej  and  abouH  wish  to  add  & 
law  word  a  on  thw  rt-ltttion  of  aeo^ion  H  to  section  4 
of  the  Alehcm©  Act,  182S.  I  think  Mr.  Bruce 
WilliaTifion  is  corrpct  when  he  atatei  on  p.  73  (Law 
ttikd  Pr*ctice  cf  Liopunt^g  Sesaions) :  '*  The  worda  in 
the  above  section"  {i',e /aeetion  4)  *  in  the  cases  irnd 
in  the  manner  and  for  the  time  hereinafter  directisd,' 
r  fer  to  aection  14  of  the  same  Act.  That  auction 
ought  there  to  be  re^d  in  oocjanotion  with 
gpclion  4/*  It  li  mits  the  j  uHidiction  of  the  j  usticea  to 
those  c^ses  apttified  in  i^ctioti  14.  Section  4  con- 
stttn^es  the  tribunal  which  grants  transfers  in  eaiei 
oomiog  under  section  14, 

EiPLET,  J.*  concurred, 

Appeal  dismisBfid, 

Solicitor  a  for  tha  ap  Dell  ant,  Tayhr^  Z7"onf(?,  d^  Oo,, 
i^r  FidchtTj  Northwich. 

Rolic^tori  for  tbe  respondeat,  E^  W-  *i'  Bruce 
Btal,  lor  Q.  E.  Spmhman,  Crewe, 


Jan,  17. 


IN   BANKRUPICY. 

K.  B.  Dir.    ] 
(Bigham,  J.)  J 

/li  re  FitzOeosok. 
ICx  parU  EOBSOlf,  (a.) 

Bankruptcy^ Proof — Ouaninkf  tif  interat  on  fftih^tdarB 
—  Ftrtindifm  of  dtU  by  optratton  of  law -^Contirmimj 
liah tidy  of  y nura n tor* 

The  hankr^pt  hud  gimratiti'til  the  hiterut  on  a  d^hen^ 
im-e  in  tt  limited  tympany  which  yMu  tfftertuardi  dii- 
mlvfd^  the  dt!bi.  biing  thfrihy  txiingmsHtd, 

Held^  on  the  btittkrtiptc^  of  the  guarantor ^  that  t/i* 
dehmliire- holder  was  entithd  to  prove  as  a  crf;dit{>r  on 
ihe  guarantee  J  a^ihe  debt  had  been  du  charged  by  opera- 
Uon  of  law  and  not  by  any  ad  of  the  crtdifor. 

Appeal  a^ftinii  the  rpj^ction  i  f  a  proof* 

In  Auguat,  1892,  the  debtor  gave  to  one  Hjbaon  a 

[a,]  Eeported  by  P*  M.  Francki,  Eaq.,  Barriater- 
at-Lttw. 


guarantee  that  he  would  pay  the  interest  daa  und^r 
a  {debenture  for  £3.000  in  a  limited  oompaQy,  iboold 
the  company  make  de'ault  in  payment  of  such 
interest,  until  the  principal  sum  secured  by  the 
debenture  abould  be  repaid  by  the  company. 

In  1893  the  company  made  default  in  payment 
of  interest,  and  Robson  thereupon  enforced  hta 
debenture,  which  only  reaU^ed  £933. 

In  1894  the  company  went  into  liquidation,  and  in 
lEda  ib  was  diasolved  under  aeotion  H3  of  the  Oom- 
paniea  Act,  1662  ai  d  thenceforth  ceased  to  exi*!. 

From  1894  to  1902  the  d*»b!or  made  payments  to 
Rc^bson  en  account  of  th>i  interest  under  hia 
debentriri*. 

In  1902  the  debtor  became  bankrupt,  and  in 
Jauaary,  1IH)3.  R^bmn  preaeuted  a  proof  againat  the 
eatate  f or  £129  2d.  8  L,  being  tbe  intereal  due  to  that 
diti>,  and  alio  claimed  that  the  truftee  ahould 
eatimate  the  cipit%Hzad  amount  of  the  debtor*! 
liability  to  pay  interest  at  guaranteed  upon  the 
principal  anna  of  £2,0^57  remaining  due  under  the 
debenture*,  and  admit  the  proof  for  siicb  amount* 

Tha  trustee  rejected  the  proof  on  the  ground  that 
by  the  diiiolution  of  the  com  piny  the  debt  bad  gone, 
and  iharnfore  the  liability  for  interest  wai  also  gone. 

Robson  appealed. 

Carrhtfjton,  for  the  appellant* — It  mnat  be  admitted 
that  the  debt  la  gone,  but  as  it  has  not  gone  b;  any 
a':t  of  the  creditor,  but  simply  by  operation  of  Law. 
the  liability  under  the  giarantee  still  subsists:  la 
re  London  Chartered  Bank  of  Auairalia^  42  W,  E,  H, 
[l»9a]3Ch.  540. 

Hanidlf  for  tbe  respondent, — The  guarantee  is 
limply  for  interest  payable  in  respfwt  of  a  debentore 
nntil  the  priccipal  ia  repaid,  and  ao  long  at  the  com- 
pany  ia  liable.  Tbe  effect  of  the  dissolving  of  the  com- 
pany ii  that  there  ia  no  debt  or  de>  tor  in  existoDoe,  and 
intijrE'at  cannot  b?  payabl^^  upon  a  debt  that  has 
ceased  to  eiiit.  [BlonAM,  J,— The  creditor  ha*  done 
nothing  to  discharge  tbe  debt,  why  ahould  he  lose  the 
beuett  cf  the  gtia^-antee  ]  I  agree  if  the  guarant«a 
werd  (or  the  debt,  but  it  is  only  for  the  inti^rest. 
[RioHAjr,  J.,  roferre*!  to  Ex  parti  Jaeohi,  23  W*  B, 
aol,L.  K,  10  Oh,  21 L] 

Carrington  was  not  cailoi  upon  to  reply. 

BiciaAM,  J.— In  this  ctss  the  creditor  ia  entitled  to 
prove  for  the  value  of  hia  guarantee,  whatever  thai 
may  be.  It  has  b«en  argued  that  bec^iuie  the  debt  bai 
gone  the  liability  to  pay  interest  has  gone  alto,  I  do 
not  agree  to  that  prcpoaition  ;  the  debt  haa  not  goee 
by  any  act  of  the  creditor,  but  by  oj^eratioa  of  law, 
therefore  the  obligation  under  the  guarantee  is  un- 
touched. That  obligatiou  ia  that  regul«r  payment  of 
the  interest  shall  go  on  until  tbe  d**bt  is  repaid  bf  the 
cimpany«  Tbe  debt  has  not  been  paid,  and  under  the 
circUEuatances  which  ha^e  arisen  it  uever  will  be 
paid,  therefore  the  obligation  unler  the  gaamntpfl 
re^naics,  atid  the  proof  upon  the  guarantee  tnuat  b« 
admit  t!-d  for  a  sum  to  to  be  aicertaintj-d. 

Appeal  allowed;  the  proof  wni  adm(Uml  for  a  mm 
agreed  biiimtn  the  partus. 

Solicitors  for  the  appellant,  Pmoi  X-  Vrou* 

Solicitors   for  tbe  trustee,  rarr^r,  Shtrlock,  it^  Kimjf* 
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May  10.  1904. 

MoOartnby  V,  Londonderry  and  Lough  Swilly 
Bailway.  (a.) 

Water^ Riparian  owner — Ah$traciion  of  water — Par- 
poaea  for  which  taken, 

A  railway  company  owning  a  small  atrip  of  land 
adjoining  a  wiiural  atream  have  no  right  to  abatract 
water  for  the  purpoae  of  aupplying  the  locomotive  engines 
of  their  railway  ;  and  a  lower  riparian  owner  ia  entitled 
to  an  injunction  to  reatrain  the  company  exerciaing  auch 
an  alleged  right,  even  though  he  auffera  no  auhatantial 
injury. 

Deciaion  of  the  Court  of  Appe%l  in  Ireland  reversed. 

Sandwich  (Earl)  v.  Great  Northern  E  ilway,  27 
W.  R,  616,  10  Ch.  D.  707,  overruled. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  in  Ireland  (Lord  Ashbourne,  L.O.,  and  Walker, 
L.J. ;  Filzgibbon,  L.J.,  dissenting),  which  affirmed 
that  of  the  King's  Bench  Division. 

The  respondent  railway  company  were  the  owners 
of  strips  of  land  adjoining  a  stream  into  whioh  they 
inserted  a  pipe  and  divert^  the  water  into  a  tank  on 
their  land  about  half  a  mile  away,  and  by  this  means 
supplied  their  engines  with  water  for  forty  miles  of 
railway.  The  appellant,  who  was  a  riparian  owner 
lower  down  the  stream,  stopped  up  the  pipe ;  and  the 
respondents  brought  an  action  against  him  for  a 
declaration  of  their  ri^ht  to  convey  the  water  through 
the  pipe  av)d  for  an  injunction.  The  action  was  tried 
by  Ho'mes,  L.J.,  without  a  jarf,  and  judgment  was 
given  for  the  appf>llant  with  costs,  whioh  was  reversed 
by  the  King's  Be  'ch  Division. 

M.  Drummond,  K.C ,  and  D.  8.  Henry,  K.C.  (P. 
Law  Smith  with  them),  all  of  the  Irish  Bar,  for  the 
appellant. 

Ronan,  K.C.  (of  the  Irish  B«r),  and  8.  T.  Evana, 
K.C.  {John  Leech  with  them),  fur  the  respondents. 

M.  Drummond,  K.C,  replied. 

The  House  took  time  for  consideration. 

E  trl  of  Halsbury,  L.C.— In  this  case  the  question 
a  ises  between  a  millowner  end  a  railway  company, 
the  latter  claiming  the  right  to  take  the  water  of  a 
stream  which  the  miUowner  u%e%  to  supply  the  power 
for  his  mill.  The  oa»e  was  originally  tri^d  before 
Holmes,  L. J  ,  who  decided  ia  favour  of  the  mill- 
owiier ;  but  the  issues  betwef^n  the  parties  have  become 
a  little  confused  from  admissions  made  on  both  sides, 
but  which  do  not  appear  on  tie  pleadings,  or,  indeed, 
by  any  written  admission  at  all. 

The  raUway  company  brought  an  ac  io  i  seeking  to 
restrain  the  mill-owrer  from  obstructing  the  railway 
company's  alleged  right  in  what  the  statement  of 
claim  described  as  a  natural  stream  The  mill- owner, 
in  his  plea,  denied  that  it  was  a  natural  stream,  aTid 
alleged  that  in  fact  it  was  an  artificial  water- 
course. There  was  ample  evidence  of  this,  and  the 
learned  jadge  whi  tried  the  cause  found  as  a  fact 
that  it  Was  an  artificial  watercourse  made  by  the 
defendant  and  his  predecessors  in  title,  iind  had  been 
used  by  him  for  a  long  time.  F  jr  some  nnexplaioed 
reason  this  finding  has  been  got  rid  of,  I  know  not 
how,  and  the  case  has  been  argued  upon  the  hypothesis 
that  the  stream  is  a  natural  stream,  and  another 
concession  made,  without  pleading  or  writtea  ad  jaission 

(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 


of  any  kind,  that  the  action  of  the  defendant  in 
obstructing  the  plaintiffs'  works  was  justified,  unless 
the  plaintiffi  possess  the  right  they  claimed  to  abstract 
and  use  without  in  any  way  returning  to  the  stream 
as  much  water  as  they  require  for  the  locomotives  on 
their  )ine  of  railway  up  to  15,000  gallons.  Some 
effort  was  made  in  the  argument  to  minimize  the 
amount  which  the  railway  company  claim  to  have  a 
right  to  take,  and,  indeed,  the  Court  of  King's  Bench 
in  Ireland  preface  their  judgment  by  a  red&l,  which 
is  apparently  intended  to  limit  the  user ;  but  it  does 
not  do  so,  nor,  as  FitzGibbon,  L.  J.,  pointed  out,  is  it 
easy  to  see  what  operation  tbat  recit^  can  have. 

The  railway  company  claim  a  right  to  place  in  the 
stream  a  pipe  which,  if  used  to  the  fall  capacity, 
would  take  15,000  gsUons  a  day,  but  of  which  they 
say  their  present  requirement  would  be  satisfied  with 
a  third  of  that  quantity.  Notwithstanding  the  recital, 
it  appears  to  me  the  judgment  of  the  Court  of  Appeal 
would  entitle  them  to  take  as  much  as  they  wanted 
up  to  the  extent  of  15,000  gallons.  The  pipe  would 
take  15,000  gallons  per  day.  The  raUway  company 
claim  to  keep  their  pipe  such  as  it  is,  together  with 
an  admission  that  they  may  want  more  than  they  at 
present  take ;  and  the  Court  of  Appeal  have  affirmed 
the  judgment  of  the  King*s  Bench.  But  Holmes,  L.  J., 
also  decided  that,  even  if  the  stream  were  a  natural 
stream,  the  defendant  was  entitl-^d  to  the  verdict, 
inasmuch  as  the  plaintiffs  were  not  entitled  to  the  use 
of  th<)  stream  in  the  manner  claimed.  I  am  of  opinion 
that  Holmes,  L.J.,  was  right.  le  seems  to  me  that 
any  other  decision  woald  be  in  confiiot  with  the 
decision  of  this  House  in  the  case  of  Swindon  Water' 
worki  Co,  V.  Wilta  and  Berka  Canal  Navigation  Co., 
24  W.  B.  284,  L.  B.  7  H.  L.  697.  In  that  case  Lord 
Cairns,  with  the  complete  assent  of  Lord  Hatherley 
and  Lord  Selborne,  gave  an  elaborate  exposition  of 
riparian  rights,  which,  though  not  a  new  decision, 
was  nevertheless  supposed  to  have  settled  and  almost 
codified  the  law  upon  the  subject. 

Now  it  is  necessary  to  consider  what  it  is  the  rail- 
way company  do,  because  that  is  what  they  claim  a 
right  to  do.  By  a  pipe  placed  in  the  stream  at  a  point 
where  they  own  some  land  adjoining  the  stream  they 
fill  a  tank  with  water  to  be  u^ed  in  the  boilers  of  their 
locomotive  engines.  The  eng^es,  of  course,  oonsime 
the  water  in  the  coors)  of  their  journeys ;  the  railway 
itself  is  forty  miles  in  length,  bat  is  connected  with 
other  railways  over  which  their  engines  run  for  a 
much  greater  distance.  If  the  question  were  the 
reasonableness  in  respect  of  quantity,  I  should  think 
it  a  most  unreasonable  thing  that  the  use  of  a  stream 
passing  through  avery  small  area  of  riparian  land  should 
be  made  to  extend  to  forty  miles  of  country,  or  wherevirr 
else  the  exigencies  of  the  railway  service  might  require. 
Speaking  of  it  simply  in  respect  of  quantity,  I  chink 
it  mo*e  unr<)asooable  than  supplying  drinking  water 
to  an  asylum  built  on  the  banks,  which  has  been  held 
to  be  unlawful.  But,  in  truth,  it  is  not  a  qu«btion  of 
the  quantity  at  all.  I  now  apply  Lord  Cairns'  words, 
which  I  think  are  literally  applicable  here :  <*  The  u^e 
which  th«y"  (in  this  case  the  railway  company] 
«  cliim  the  right  to  mak^  of  it,  ii  not  for  the  purp  se 
of  their  tenements  at  all,  but  is  a  use  which  virtually 
amounts  to  a  complete  diversion  of  the  stream  .  .  . 
it  is  a  confiscation  of  the  rights  of  the  lower  own<>r." 
It  is  to  be  observed  that  Lord  Cairns  u«ed  this  lan- 
guage when  a  water  company  who  were  riparian 
proprietors  had  taken  water  to  supply  their  cnitomers 
in  a  neighbouring  town,  but  in  which  case  it  was 
found  as  a  fact  that  the  omplaining  plaintiffs  were 
not  damaged  at  all. 

For  another  reason  the  question  of  damage  here  has 
become  immaterial.  The  railway  company  tet  up  a 
right  to  do  what  they  have  done.     In  is  not  here  a 
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qiifition  of  an  iojary  being  ao  trifling  that  a  oourt  of 
equity  will  accordingly  not  interpose  by  lbs  remedy 
of  an  iDJanetion,  Here  they  not  only  set  up  a  rigbt^ 
but  actually  aik  for  a  declaration  of  their  right  to  do 
what  they  have  donSi 

I  have  aaid  that  the  judgment  of  Lord  Calrna  bad 
oodified  the  righti  of  riparian  ptoprietofi,  and  1  used 
that  jibraae  becauee  1  do  not  think  there  ia  any 
novelty  in  the  decision.     It  certainly  ha§  boeo  the 
law  as  underttood  in  England  for  more  than  half  a 
oentiiry,    The  only  part  of  the  judgment  of  Pita- 
Gibbon,  LJ.  (who  has  admirably  dealt  with  every 
0!her  part  of  the  case),  with  which  I  am  unable  to 
ooncur  h  tbat  in  which  he  exprei sea  the  opinion  that 
Bacon,  y,C.'a,  judgm^ntSmdmkh  (Earl)  v.    Great 
Northern  Batlway,  27  W*  R.  616,  10  Ck  D»  707— wai 
right  upon  the  facta  proved  before  him,    1  cannot 
agree  to  that.     It  may  be  that  the  Vice -Chan  eel  for 
would  have  been  justified  in  refuaiog  an  injimctioii 
and  leaving  the  plaintiff  to  bia  remedy  at  lawr,  but 
uTifortunately  be    naea    language    which    aeema    to 
Bfhrm  the  right  of  the  railway  company  to  carry  the 
water  aloiiR  their  lioe,  and  jujtifiei  tbJa  aa  a  riparian 
tme.     To   this  I  cannot  aasent.      For  the  reasons   I 
liave  given  I  tbmk  tbia  ia  not  a  riparian  use  at  all 
and,  except  upon  the  ground  I  have  auggested,    1 
must  say  I  think  the  deoiaion  was  wrong, 
^   I  move  that  the  appeal  ahouii  be  allowed,  tbat  the 
judgment  of  Hclmeap  L.X,  be  restored,  and  that  the 
reapondenU  do  pay  to  the  appellant  the  ooits  both 
nere  atiu  below* 


FiizUjbbon.  L.J„  and  what  nowrmmba  of  tlia  ladit- 
meLt  of  Holmes,  L  J.,  to  the  opiLioa  of  the  Jearned 
jui^ea  from  whom  they  diflfi!r. 

Iljlmes,  L.J.,  who  tried  tba  cue  at  tha  Derrv 
AMiaes  without  a  jury,  restad  hu  deoigjon  on  two 
gtotitids.  Id  the  flpjt  place  he  came  to  the  coneksioa 
that  the  Btream  about  which  this  litigation  haa 
arisen  wm  really  an  artiftoial  watercourse,  and  tbat 
MeCartney  and  hia  preaooassora  in  title  bad  had  the 
control  and  manBgemeDt  of  it  from  a  point  aboTo  the 
propoaed  intake  of  the  railway  company  for  a 
penod  beyond  living  wemory.    In  the  gecoad  ulwe. 

St^!JT^ii'!'*'*"u-"l'°,*'*  *  ""'"f"!  watBroourae.  he 
held  the  thirg  which  the  railway  company  prop^B^ 

owJerXp.''^'  "'""•'  ^^  "«''*'  *'^<"'«^  toV«i« 
Foraome  reaaon  or  other  which  I  do  not  under- 
J^%tl  ^"' R^wnd  °f  deciaion  was  abandoned  ia 
aIp^I  T  ^''iKt  ^"'"'^  ^"^  ^  tl"*  Court  of 
™^t^  .  J  "t^'**  *]"«  «'^«"«  tbat   was  tiikec.    The 

of  ti.- 11^*"^°"°*^'''"'^!"'^'  "^'^''Pt  the  view  of  one 
fJu     ^T?^^  ''"'l^.f^'  of  the  Court  of  Aupeal,  who 

and  without  argument.  However,  the  point  it  not 
opennow     The  ai...,.llaut  muat  b^  heldtfthe  e^n- 

f ?,J^«?:.^    *^**  ^  mill-racH  were  to  aU  intents  and 

IlAJ-^^?'"'**'  *?*  ^'^"^  Chancellor  of  Ireland 

Ire  and,  I  confess  I  ghon Id  Lave  thought  the  ease  «r^ 

plftiii  and  covered  by  authoiity.  ^ 

There  are,  as  it  seemi  to  me,  threa  ways  ia  which 

a  person  whose  lauda  are  interaeoted  or  b'uodrf  by  a 

AU^l  T^^  '"^y.""^  **•«  **^'  to  whkh The 
use  i  ?^r  «m"  P^°P"ty  B*«'  Wm  aoces..  He  may 
use  It  for  ordinary  or  primary  purposss,  fnr  domMtio 

ftl'!?T  *""*  '^^  n"^"  »'  b"catae.  He  my  Z^ 
It  also  for  some  other  purposes-aometimeT  calL?d 
extraordinary  orseconda^  P^posea-TSd  tho,« 
purpcsea  arec^aue.ted  with  or'^iuddofttohij  and! 


aud  provided  tbat  certain  oouditiom  are  complied 
with.  Then  be  may  possibly  take  advantage  of  bii 
position  to  use  the  water  for  puT>oies  foreign  to  or 
nnconni^cfod  with  hii  ripariiin  teuement*  Hij  rigbtt 
in  the  firat  two  caaei  are  not  qaite  the  atme,  la  the 
third  case  he  has  no  right  at  all, 

Kow  it  aeema  to  me   that   tbe  first  quastion  this 
Home  haa  to  consider  ia»  under  what  category  does 
tlie  pTO posed  uifr  of    the  railway    cuEnpany    fall? 
Cerfainly  it  ia  not  the  ordinary  or  primary  uie  of  a 
flowing  stream,  oor  ia  it,  I  think,  ooe  of  those  extra- 
ordmary    naea    oounfoted  with  or    incidental    to  a 
rip^'an  tenement  whicb  are  permiaaible  under  cerUin 
conditiona.     In  tbs  ordinary  or  primary  use  of  fi  >w- 
ing   water  a   peraon    dwelliog    on  the  bauka   of  a 
stream  is  under  no  reatrictioa.     In  the  exercise  o!  bis 
ordjoary  tighta  he  may  exhanit  tbe  water  altogether. 
Xo lower  proprietor  can  complain  of  that.  In  the  exer- 
cise of  rights  extraordinary  but  permiasible.  the  limit  of 
which  ha»  never  been  accurately  defined  and  probibly 
13  incapabh  of  accurate  definition,  a  riparian  owner  ia 
under  considfrable   reatrictions.     The    use   must  be 
reasonable.     The  purpoaea    for  which  the  water  is 
taken  must  be  connected  with  bis  tenement,  and  be 
IS  bound  to  reatore  tbe  water  vrhicb  he  tak^ s  and  uuh 
for  those    pu>poiea,    substantially  undiminiihad  lu 
volume  and  unaltered  in  ebaracter.     What  fhe  rail- 
way company  propose  to  do  is  to  abstract  a  certain 
jjortion  of  tbe   water  ol  tbe  stream,  to  ctrry  it  along 
their  own  property  to  a  tank  half- a- mile  off,  and  then 
to  consame  it  io  woikiag  their  locomotive  enginei. 
They  have  more  than  forty  miles  of  railway  of  their 
own,  and  they  have  running  poweri  over  the  lines  of 
other  companiea.   Tbey  bive  no  iutention  of  restoriug 
to  the  atream  a  tingle  drop  of  the  witer  they  mean  t* 
aljstract,  nor  U  it  possible  for  tbem  under  tbe  cir- 
cumitaucea,  to  do  anythiog  of  the  kind.     U  that  a 
uaer  which,  though  extraordioary,  ia  yet  legitimate 
and  permiaible?    I  should  lay,  certainly  not    So 
far  as  tbe  mttrea'a  of  the  lower  prr^prietora  are  eon- 
cerned,  they  mein  to  efface  and  blot  out,  as  it  wer9 
that  portion  of  the  stream  which  they  propose  to 
abstract.     They  mean  to  do  so  for  their  own  gam- 
to   save  themseTvrfa  tbe  expense  of  paying    for  tlie 
water  rf  quired  for  the  purpjaes  of  their  banueaa  or 
gathering  it  for  themselves.     Au't  they  claim  to  do 
thia  as  of  right.     Ir,  seems  to  me  that  they  might  fait 
as  well  claim  t^  n4\  the  wafer.     Aid,  iud^ed,  cotmael 
tor  the  respondents  did  not  ahTiok  from  that  poaiim. 
Me  boldlp   ci>ntended  that  they  would  ba  perfectly 
jastified  in  selling  the  water,  or  doiog  anything  tbei 
pleased  with  it,   provided  the  lower  proprietor  was 
not  practically  injured.     By  way  of  clenching  thia 
argument,  counsel  p&inted  out  that  the  learn&i  j  idge 
I.*  if  ,V"!iJ  eip-es^l  no  opiuion  at  to  the  extent  Io 
which  McsCartney^B  water  power  would  or  might  be 
dimi.  ished  by  wbat  the  railway  company  proposed  to 
ao.    AT.d  he  soGceeded,   I  think,  in  abowmg  that 
tHere  wa^no  rep:wtel  casa  in  which  the  cmrt  bad 
iQterfered  where  tbe  injury  complained   of  vaa  ao 
inconsiderable  as  tbat  wHicb  would  be  likely  to  ooour 
tn  tbe  present  case.    That  may  be  very  true,  but  all  t^-e 
c*iea_to  which  be  referred  were  cases  where  the  injury 
complained  of  wa^  done  in  the  exercise,  or  assum-d 
exeraie,  of  an  aut^orfz^d  and  p^roiisaible  user.     That 
aeemt  to  me  to  make  all  the  difference, 

I  aaid  1 1 bought  this  case  wis  c^ver^d  by  authority. 
It  seems  to  me  to  be  entirely  covered  by  the  dt^iiiioii 
of  tbii  Hijuse  in  tbe  case  of  Swindon  Waterworks  Cb. 
V,  Witts  and  Bcrh  Canal  ^^avfgatwn  Co,  There  Lord 
Carna,  L.C,  gave  a  judgm  nt  aa  ti  the  right*  of 
^ipariAu  ownera  s:>  omplete  and  exhaustive  that  I 
venture  to  aay  nj  ciae  has  since  oomo  before  the 
conrte,  not  excepting  the  oaae  of  Ktmit  v,  fUad  Ea^ttrn 
iiaUma^,  32  W.  It.  88^,  37  Ob.  D.  122,  which  might 
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not  haye  been  disposed  of  by  the  applioation  of  one  or 
two  sentences  taken  from  it,  and  that  perhaps  without 
any  yery  great  loss  to  the  general  stock  of  legal 
knowledge.  The  Swindon  case  presented  two  aspects. 
The  navigation  company  Bned  as  canal  proprietors 
with  statatory  powers.  They  sued  also  as  riparian 
owners  in  respect  of  a  tenement  called  Wayte's  tene- 
ment, on  which  formerly  there  had  been  a  mill.  The 
waterworks  company,  who  were  npper  proprietors, 
had  diyetted  a  portion  of  the  stream  f  jr  the  parposes 
of  their  business.  His  lordship  ^inted  olut  that 
such  an  appropriation  of  the  water  did  not  come 
within  the  range  of  those  authorities,  which  deal  with 
cases  of  extraordinary  user  permissible  under  certain 
conditions.  '*  Those  were  cases,"  said  his  lordship, 
*'  where  the  use  made  of  the  stream  by  the  upper 
owner  has  been  for  purposes  connected  with  the  tene- 
ment of  the  upper  owner.  Bat  the  use  which  here 
has  been  made  by  the  appellants  of  the  water,  and  the 
nse  which  they  claim  the  right  to  make  of  it,  is  not 
for  the  purpose  of  their  tenements  at  idl.  .  .  . 
Tiiat  is  not  a  user  of  the  stream  which  cauld  be  called 
a  reasonable  user  by  the  upper  owner ;  it  is  a  confisca- 
tion of  the  rights  of  the  lower  owner;  it  is  an 
annihilation,  so  far  as  he  is  concerned,  of  that  portion 
of  the  stream  which  is  used  for  those  parposes,  and 
that  is  done,  not  for  the  stke  of  the  tenement 
of  the  upper  oi?ner,  bat  that  the  upper  owner 
may  make  gains  by  alienating  the  wdtar  to 
other  parties  who  h%ve  no  coDuection  what-ver 
with  any  part  of  the  stream."  Then  his  lordship 
points  out  that  the  nayigatton  company  as  riparian 
owners  had  clearly  a  right  to  complain  of  what  was 
done  by  the  waterworks  company,  if  what  was  so 
done  by  them  was  insisted  upon  as  a  thiog  whtch 
they  had  a  risht  to  do.  After  the  daim  of  risht  it 
was  impossilue,  he  said,  that  the  court  comd  do 
otherwise  than  dedde  the  issue  which  was  thus 
raised  between  the  parties.  *'  It  is  a  matter,"  he 
added,  "  quite  immaterial  whether,  as  riparian  omu-n 
of  Wayte's  tenement,  any  injury  has  now  been 
■nstain*'d  or  has  not  been  sustained  by  the  re- 
spondents. If  the  appellants  are  right,  they  would, 
at  the  end  of  twenty  years,  by  the  exercise  of  this 
claim  of  diyersion,  entirely  defeat  the  iocident  of  the 
propeity,  the  riparian  right  of  Wayte*s  tenement. 
That  is  a  consequence  which  the  owner  of  Wayte's 
tenement  has  the  right  to  come  into  the  Court  of 
Chancery  to  get  restrained  at  ooc,  by  iojonctioo,  or 
declaration,  as  the  case  may  be."  Toe  other  learned 
lords— Lord  Hatherley  and  Lord  Belbome— eotirely 
agreed.  Lord  Hatherley  observed  that  enough  hal 
been  made  out  to  justify  the  interference  of  the 
Court  of  Equity.  '  *  A  very  slight  amount  of  evidence, '  * 
he  added,  *'  of  the  actual  amouat  of  damage  dose 
would  be  sufficient  to  justify  an  ioj  unci  ion ;  and  the 
declara*ion  of  right  to  be  msde  by  the  court^  is 
absolutely  neceisary,  in  consequence  of  the  assertion 
of  right  made  by  the  appellants."  And  so  this  House 
altered  the  order  of  the  Court  of  Appeal  by  declarioff 
the  tiffhis  of  the  navigation  company,  as  owner  of 
Wayte^s  mill,  to  the  flow  of  the  stream  down  to  their 
tenement,  *'  subject  to  the  ordinary  and  reasonable 
use  of  the  ssid  stream  aud  wafers  by  the  riparian 
owners  higher  up  upon  the  said  stream " ;  and  then 
there  was  added  an  express  declaration,  which  was 
not  to  be  found  in  the  order  of  the  Court  of  Appeal, 
to  the  effect  that  the  proposed  user  by  the  water- 
works company  was  not  within  such  ordinary  or 
reasonable  use.  As  riparian  owners  the  navigation 
company  were  not  injured  in  the  very  least  in  present 
eo  joy  meat,  but  yet  it  was  as  riparian  owners  that 
they  were  held  CLtitled  to  this  declaration  in  their 
favour  negatiring  the  pretended  rights  of  their 
opponents. 


The  question  in  that  case  in  regard  to  the  rights 
of  the  navigation  company  as  owners  of  Wayte's 
tenement  and  the  pretended  rights  of  the  waterworks 
coippany  was  precisely  the  same  question  as  that 
which  has  arisen  in  the  present  case.  The  railway 
company  claim  the  right  to  do  that  which  they 
propose  to  do.  That  was  admittedly  the  question  at 
the  trial  before  Holmes,  L.J.,  and  therefore  it  was 
not  incumbent  upon  McCartney  to  do  more  than  to 
show  a  very  slight  case  of  actual  or  probable  injury. 
He  has  shown  a  certain  amount  of  iojury — not  very 
substantial,  I  adaiit,  but  still  I  tiiink  quite  sufficient — 
sufficient  to  entitle  him  to  damages  at  law  when  a 
claim  of  right  is  set  up,  and  sufficient  therefore  to 
entitie  him  to  a  declaration  in  equity.  It  may  well 
be,  if  I  may  refer  to  a  suggestion  thrown  out  by 
Lord  Cairns  in  the  Swindon  case,  that  if  the  railway 
company  had  said,  '*  We  do  not  claim  a  right  at  al), 
but  what  we  propose  to  do  is  such  a  trivial  matter 
that  it  cannot  do  you  any  practical  iojury,"  the 
court  might  have  thought  fit  not  to  interfere ;  but 
that  is  not  the  line  which  the  railway  company  took. 
They  claimed  a  right ;  they  admitted  that  if  that  issue 
was  found  against  them  their  whole  case  must  fail. 
The  question  of  right  was  not  merely  the  sole  question 
at  the  trial.  It  was  jrsally  the  sole  question  at  issue 
before  the  Court  of  Eiog's  Bench  and  tiie  Cjurt  of 
Appeal.  And  those  courts  have  made  a  declaration 
of  right,  but  a  declaration  I  thick  in  favour  of  the 
wroog  party.  They  have  declared  in  effect  that  the 
railway  company  are  entitled  to  abstract  and  consume 
for  purposes  unconnooted  with  the  tenement  which 
gives  access  to  the  stream  a  portion  of  the  waters  of 
the  stream  which  can  by  no  possibility  be  restored  to 
it  That  declaration  seems  to  me  to  be  contrary  to 
principle  and  precedent. 

I  do  not  think  it  necessary  to  say  anything  more. 
But  I  may  venture  to  add  that  the  law  laid  down  in 
this  House  in  the  Swindon  case  was  no  new  doctrine. 
It  is  stated  clearly  and  precisely  by  Parke,  B.,  in  the 
Court  of  Exchequer  in  Emhrey  v.  Owm,  6  Ex.  353, 
and  by  Cress  well,  J.,  in  delivering  the  judgment  of 
the  Court  of  Common  Pleas  in  Sampson  v.  ffoddinoUp 
6  W.  B.  230,  1  C.  B.  N.  S.  690. 

I  have  only  to  add  that  in  my  opinion  it  would  be 
extravagant  to  suggest  that  the  system  of  the 
Londonderry  and  Lough  S^Iy  Bail  way  Co.  aud  the 
lines  of  other  companies  over  which  they  have  run- 
ning powers  form  one  single  riparian  tenement,  or 
that  the  railway  company,  by  virtue  of  contact  with 
this  stream  at  one  point,  possess  throughout  their 
system,  and  all  through  the  lines  of  other  companies 
over  which  they  have  runniog  powers,  rights 
auftlogous  to  those  possessed  by  persons  who  dwell  on 
the  banks  of  a  river  in  respect  of  their  riverside  pro- 
peri^.  It  may  be  diffioult  to  say  how  far  the  rights 
of  the  railway  company  as  riparian  owners  ext^d, 
but  they  can  hardly  go  to  such  a  leogth  as  that. 

I  am  of  opinion  that  the  jadgments  of  the  Court  of 
Appeal  and  the  Court  of  King's  Bench  oaght  to  be 
reversed,  and  the  judgment  of  Holmes,  L.J.,  restored, 
and  that  the  revpondents  ought  to  pay  the  costs  both 
here  and  below.  But,  in  order  to  prevent  any  dispute 
in  future,  I  think  it  would  be  well  to  preface  the  order 
by  a  deolaraUon  of  opinion  that  the  railway  company 
are  not  entitled  to  use  the  stream  in  question  for  the 
purpose  of  supplying  their  looomoti?e  engines  with 
water. 

Lord  LiNDLET. — It  is  not  now  disputed  that  the 
stream  from  which  the  railway  company  desire  to  take 
water  is,  or  at  all  events  must  be  regarded  as,  a 
ratural  and  not  an  artificial  stream,  nor  is  it  disputed 
that  the  railway  company  are  the  proprietors  of  the 
strip  of  land  on  w!  ic^  the'r  line  'S  o  cat  ucted  where 
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it  CTOESes  ihe  atrtarn,  Fof  s  abort  iSietaoQe,  tberefore, 
tbe  railway  company  atd  the  proprietors  of  a  few  feet 
of  land  next  the  itream*  Tbey  put  down  a  three- 
inoh  pipe  by  wbicb  tbey  intended  to  draw  water  from 
tbe  stream  in.  order  to  till  a  tank  some  distance  off^ 
from  whieb  tbey  could  iupply  their  looomotive  engines 
with  watfrT^  This  pipe  was  on  their  owa  land,  and 
the  defendant  bad  no  right  to  interfere  with  it  nDkis 
be  waft  entitled  to  do  bq  in  order  to  protect  his  own 
water  rigbtt  as  a  riparian  proprietor  lotrer  down  tbe 
stream,  where  be  bad  a  water-mill .  In  order,  how* 
ever,  to  protect  those  rights  be  took  up  the  pipe,  and 
it  was  admitted  at  the  trial  that  be  wa^  justiSod  in 
what  he  did  if  tbe  railway  company  were  not  entitled 
to  use  the  water  in  tbe  mantier  proposed.  Holmes, 
T**J.t  who  tried  the  gase,  held  that  the  defendant  wai 
jastified  in  what  be  did.  Tbe  Divisional  Court  took 
A  different  view  and  reversed  his  dedaioD,  and  tbe 
Court  of  Appeal  affirmed  the  deoision  of  the 
DiTiaional  Court,  FitzQ-ibbon,  L,J,t  however, 
dissenting. 

It  was  proTed  at  the  trial  that  the  defendant's  mill 
was  an  old  mill  and  required  a  itow  of  7,000  gallons 
of  water  per  mioute  to  work  it.  To  work  for  one 
hour,  therefore,  420,000  gallons  would  be  required. 
Tbe  tot  a]  quantity  of  water  reaching  the  mill  m  dry 
weather  was  about  627,000  gallon i  per  day,  and  of 
this  ^antity  500,000  gallons  only  came  down  the 
Btream  as  far  a«  as  the  mouth  of  the  railway  com- 
pany's pipe.  The  remaining  127,000  gallons  entered 
the  stream  lower  downi  On  the  other  band,  it  was 
proTed  that  tbe  pipe  would  ra*ry  rfP  hi, 000  gallons 
a  day  if  allowed  to  ran  unchecked*  Tbe  railway  eom- 
pouy  gavH  evi'JeucB  that  they  did  not  want  more  than 
5,000  gallons  a  day,  and  that  they  only  had  tan  loco- 
motives a  day  to  EIL  £ut  their  wituesHes  adniittei 
that  more  would  probably  ba  wanted  shortly.  The 
practical  reanlt  of  the  evidence  was  that  in  dry 
w^rather  the  de  feed  ant  wanted  all  the  watf  r  be  could 
get,  and  that  if  the  railway  company  drew  off  only 
5,000  gallons  a  day  hia  mill  would  be  etopptd  for  lees 
than  a  minute  a  day-  and  that  if  they  dresr  o£F 
15,000  gallons  a  day  it  would  be  stopped  for  leas 
than  three  minutes  a  day.  Holmes,  L.J.  did  not 
apparently  decide  the  case  upon  tbe  ground  that  the 
defendant  would  sustain  serious  damagi^,  but  on  th^ 
wider  ground  that  tbe  railway  company  had  no  right  to 
take  water  from  tbe  ttream  for  tbe  purposs of  supply- 
ing thfcir  locomoli?4s  with  wattr.  The  Diviiiona] 
Court  and  the  Court  of  Appeal  wf^re  of  opinion  that 
the  rtiiUay  C(  mpany  were  entitled  to  take  wa>r 
for  their  locomotiYeB,  provided  they  dtd  not 
ami  I  U'ly  iriterfere  with  the  workiog  of  the  defendant's 
mill;  and  they  conaidi-red  that  tbe  interference  would 
be  loo  th'ght  to  amount  to  an  infringement  of  hii 
riglitP. 

The  water  wbiob  the  railway  company  ccujt  nd  thwy 
Art  entitled  to  take  is  wanted  for  use  over  the  whole 
line,  including  the  little  ttrip  of  land  which  imme- 
diately adjoins  the  stream  and  i^  crossed  by  it.  But 
tbe  whole  line  cannot  be  regarded  as  ripatian  pro* 
perty ;  and  the  quantity  of  water  required  for  uaa  on 
the  short  strip  wbieb  immediately  adjoins  the  stream 
is  too  small  to  be  of  any  conBctjaeuce  to  either  party, 
Toe  right  to  take  that  much  in  not  worth  diacuising, 
and  may  be  conceLied ;  but  the  concession  wiU  not 
decide  the  important  question  which  this  House  has 
to  determine*  Although  the  damage  suff*^red.  or 
likely  to  be  suffered,  by  the  millowntr  is  »malJ,  yet  it 
is  plain  that,  if  the  radway  compiny  are  not  entitled 
to  retain  and  use  their  pipe  as  intended,  but  are 
nevertheless  allowed  to  do  so  without  interruplion  for 
twenty  years,  thty  will  be  infringing  the  mifiowner's 
rights  all  that  time,  and  will,  at  the  end  of  the  twenty 
jctLis,  gain  a  presoripti?e  right  to  oontinua  such  use 


for  ever*  Such  an  invauon  of  bit  rights  tbe  mfll* 
owner  is  entitled  to  preyent.  This  has  been  long  w^ll 
settled.  In  the  note  to  Mdhr  v.  Bi>r\Uia*tn,  1  Wms- 
Siiund,  346<i,  it  is  said:  ''Wherever  any  act  injures 
another's  right,  and  would  be  evidence  in  future  in 
favour  of  tbe  wrongdoer,  an  action  may  be  main* 
tained  for  an  invasion  of  tbe  right  wilboat  proof  of 
any  specific  injury,*'  This  principle  has  been  repeat  dly 
recogcized  and  acted  upon  in  oaaes  involving  wat^r 
righta— for  eicample,  Sampson  v.  HotidinoUt  and  narrop 
V.  IlirBtt  17  W.  E,  161,  L.  H.  4  Et,  43.  The  priocipla 
must  be  borne  in  mind  when  reliance  ia  placed  on  jndidal 
decisions  in  cases  in  whiob  it  was  unneceitary  to  allude 
to  iU  Tbe  prinoiple  was  conceded  and  recogniz^sd  in 
Kermt  v.  ffrmt  Eastt^n  MaihiKtyt  wbicb  was  decided 
on  the  ground  that  what  was  there  complained  of  wat 
not  in  e:sces8  of  tbe  defend  ant  i'  righti  and  n^Fer 
oould  grow  into  a  preaoriptive  right,  inaimuch  ai  all 
the  water  taken  from  tbe  stream  wai  returned  to  it 
undiminished  in  quantity  and  undeteriorated  in  qiaUty* 
This  was  the  rutio  th^*jdendi  of  that  oasf^. 

The  question  for  decision  ia  therefore  reduced  to 
this — namely  I  will  the  use  of  this  pipe  by  the  ml  way 
company  infringe  the  mill-owners  rrghta?  Or, ia 
other  words,  are  the  railway  company  entitled  to  use 
this  pipe  for  the  purposes  for  which  they  bsYe  put  it 
down?  Two  cases  only  have  arisen  in  wbieb  the 
right  of  a  railway  company  to  take  water  from  a 
stream  for  its  locomotive  engines  has  oalled  for 
j  udicial  decision*  One  is  Atio^rney-Gen*'nil  f,  Ortat 
Etistern  Eailwayt,  IB  W.  R-  11S7,  in  which  L^rd 
Romilly  expressed  hia  opinioo  that  a  railway  companf 
having  a  line  adjoining  a  stream  had  no  right  to  takd 
water  from  it  for  suppljiog  their  locomotives.  The 
other  is  S^tHdimch  (Eftri)  v.  (irmt  Northirn  Mailwatf, 
in  wbicb  Bacon,  V.C.,  decided  that  they  had.  to 
the  first  of  these  coses,  whieh  waa  affiroied  by  Lwd 
Hitberley,  L.  E.  6  Co.  672,  the  ab«traotii;*n  of  the 
water  seriously  impeded  tb*^  navigation  of  the  stream, 
and  Lord  Hath er ley  decided  the  case  on  that  ground, 
lo  ySandwirh  (EaH}  y.  Great  North  tn^t^  Railitai^^  no 
substantial  d^msge  was  proved,  and  the  Vice- 
Chancellor  considered  that  the  railway  company  wai 
entitled  to  take  what  water  they  w tinted,  sj  long  ai 
they  did  not  Inflict  any  aubstactial  damage  on  other 
riparian  owners.  He  held,  in  short,  that  the  railway 
compauy  were  not  exceeding  their  own  rights,  and 
were  not  lufringiog  the  righti  of  the  pUintiff*  Tftit 
deoUion  is  in  favour  of  the  riil  way  company  in  the 
present  case,  I  oiriDOt,  however,  think  it  right  in 
point  of  law.  It  is,  in  my  opinion,  imp^siioLs  t? 
reconcile  it  w^th  the  principles  l^i  down  and  acti^ 
on  by  this  H^ua-?  ia  Swindoti  Wakrworkt  Co.  v  WiiU 
and  litfks  Canal  Navigation  Co.  In  that  Ciss  a 
water  compftuy  bad  b  jught  a  mill  by  a  strea  ii,  and 
t^Krk  water  from  it  to  supply  a  neighbouring  towa,^ 
They  w^re  held  not  i^ntitled  to  do  tbii,  although  tbe 
pl*»ntiff^,  who  were  lowt-r  riparian  owners,  were  uot 
in  fact  damaged  hj  the  defendants*  operatioos,  L  rd 
Cairns  there  stated  the  law  as  to  the  water  right •<  of 
riparian  owners,  and  it  ia  unnecessary  to  do  more  tbatt 
to  refrr  to  his  judgrntnt. 

The  Tijilway  company  in  this  ewe  beoam^  ripa^'i^i 
owners  sirt^ply  by  buying  a  smUi  strip  of  land  cr  isted 
by  tbe  atrifam.  They  thereby  acquired  the  watfr 
rigbtf ,  whatever  tbey  wtre,  of  the  o  wner  of  the  Und 
$3  bought,  but  they  acquired  no  greater  rights  than 
he  could  gi?e  them  in  retpect  of  that  land.  These 
lights  did  not  ioclud  J  the  right  to  t*ke  water  from 
the  stream  for  consumption  o£f  tbe  land  the  poaaesiiott 
of  which  conferred  his  rights.  He  could  not  lawfully 
take  water  from  the  stream  in  any  appreci^bla 
quantity  and  sell  it  for  use  miles  away,  or,  indeed, 
uie  it  himself  al  a  diatance  from  his  riparian  tene- 
ment without  returning  it  to  the  stream.   Buob  a  user 
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can  only  be  justified  by  a  grant  from  lower  riparian 
owners  or  by  prescription.  This  I  take  to  be  now 
settled  by  Stockpc^  Wateruwrks  Co.  y.  PotUr,  3  H.  & 
C.  900.  by  the  decisions  of  the  Oonrt  of  Appeal  and 
of  your  lordships'  House  in  the  Swindon  case  and  by 
Ormerod  v.  Todmorden  Mill  Co,,  31  W.  E.  769,  11 
Q.  B.  D.  155.  The  intended  use  of  the  water  in  this 
case  by  the  railwayoompany  was  reasonable  enough 
from  their  point  of  Tiew,but  such  use  would  have  been 
in  excess  of  their  rights  and  an  infringement  of  the 
rights  of  the  defendant. 

I  am  of  opinion,  therefore,  that  the  appeal  should 
be  allowed,  and  that  the  judgment  of  Holmes,  L.J., 
should  be  restored,  and  that  the  railway  company 
should  pay  the  costs  here  ar  d  below. 

Appeal  allowed  ;  judgment  of  Holmet,  L,J,,  restored 
with  costs  here  and  below  ;  declaration  that  the  respon^ 
dents  are  not  entitled  to  use  the  water  of  the  stream  /or 
the  purpose  of  supplying  their  locomotive  engines  with 
water;  cause  remitted  to  the  Irish  King*s  Bench 
Division. 

Solicitors,  Oreene  <fe  Underhill,  for  Hugh  C, 
G*Doherty,  Dublin ;  William  Webb  &  Co.,  for  James 
E.  (yJDoherty,  Dublin. 


Otourt  Of  flppiaU 


Appeal.  1 

(Vaughan  Williamc.  Bomer,  and  [ 

Stirling,  L.JJ.)  ) 


Jan.  24. 


In  re  Hull  and  Ladt  Mbttx's  Abbitbation.  (a.) 

Landlord  and  tenant — Farming  agreement — Crops  to  be 
consumed  on  farm-- Destruction  by  fire — Whether  con^ 
tract  broken. 

Tenants  held  a  farm  under  agreement,  one  of  the 
clauses  of  which  bound  them  to  stack  on  the  premises  all 
the  hay  and  com  arising  from  the  farm,  to  consume  on 
the  farm  (inter  alia)  all  the  hay,  straw,  and  chaff  aris' 
ing  therefrom,  and  to  carry  out  and  spread  the  resulting 
manure  on  the  land.  An  accidental  fire  having  destroyed 
some  of  the  crops  so  stacked. 

Held,  that  the  clause  was  only  for  the  regulation  of 
acts  of  husbandry  when  such  acts  were  capable  of  being 
performed,  and  tJiat  if  no  such  acts  could  be  done  it  had 
no  application.  Therefore  there  had  been  no  breach  of 
tJie  tenants*  agreement  to  consume  crops  and  spread 
manure. 

Appeal  from  a  decision  of  the  county  CDurt  judge  of 
Wiltshire,  giyen  on  a  special  esse  stated  in  an  arbitra- 
tioQ  under  tiie  Agricultural  Holdings  Acts,  1883  to 
1900. 

By  an  agreement  dated  the  25  th  of  February,  1901, 
and  made  between  Lady  Meux,  the  landlady,  of  the 
one  part,  and  Bobert  Hall  and  John  Newman,  the 
tenants,  of  the  other  part,  for  the  letting  from  year 
to  year  of  a  farm  at  Qiristian  Malford,  near  Chippen- 
ham, the  tenants  were  bound,  inter  alia,  *'  to  manage 
and  cultivate  the  whole  of  the  land  in  a  good  and 
husbuidlike  manner,  keeping  the  same  in  good  heart 
and  condition.  Also  to  stack  upon  the  premises  all 
the  crops  of  hay  and  com  arising  from  the  farm,  and 
to  consume  on  the  farm  all  the  hay,  straw,  chaff,  and 
turnips,  and  other  green  crops  arising  therefrom,  and 
to  carry  out  and  spread  upon  the  farm  in  regular 
succession  all  the  dung  and  manure  arising  therefrom.*' 
During  the  tenancy  an  accidental  fire  took  place, 
which  destroyed  a  quantity  of  hay  and  straw  stacked 
in  accordwEioe  with  the  agreement.    On  the  tenancy 

(a)  Beported  by  B.  Hill,  Bsq.,  Banister-at-Law. 


coming  to  an  end,  by  notice,  on  the  25th  of  March, 
1904,  the  tenants  made  a  claim  for  compensation  in 
respect  of  the  unexhausted  value  of  feeding  s*uffi3 
purchased  since  the  fire  to  the  amount  of  £124  Is.  Id., 
and  the  landlady  claimed,  besides  certain  arrears  of 
rent,  £137  for  breaches  of  contract,  which  sum 
included  the  loss  of  manurial  value  of  the  hay  and 
straw  destroyed  by  the  said  fire. 

These  claims  were  referred  to  arbitration,  and«  the 
arbitrators  being  unable  to  agree,  an  application  was 
made  to  the  county  court  jud^  to  order  a  special  case 
to  be  stated,  which  was  accor£ngly  done,  the  question 
for  decision  being  whether  under  the  drcumstances 
there  had  been  a  breach  of  the  tenant's  contract  as 
above  set  forth  in  respect  of  consuming  crops  and 
spreading  manure. 

The  county  court  judge,  in  giving  j  udgment,  said  that 
on  the  whole  he  was  of  opinion  that  the  law  applic- 
able to  the  facts  was  that  acted  on  iu  the  cases  which 
bad  been  cited  before  him  on  behalf  of  the  tenants, 
e.g.,  Taylor  v.  Caldwell,  11  W.  B.  726,  3  B.  &  8.  826 ; 
Howell  V.  Coupland,  24  W.  B.  470.  1  a  B.  D.  258; 
Krdl  V.  Henry,  52  W.  B.  246.  [1903]  2  K.  B.  740— 
namely,  that  where  in  a  contract  the  continued  exist- 
ence of  a  thing  or  a  set  of  circumstances  is  essential 
for  the  performance  of  the  contract,  and  the  thing  or 
set  of  circumstances  accidentally  ceases  to  exist,  both 
puties  are  discharged  from  liability.  Here  the  exist- 
ence of  the  hay  and  straw  was  necessary  in  order  that 
they  might  be  consumed,  and  that  existence  was 
therefore  an  implied  essential  condition  of  the  con- 
tract. On  the  landlady's  part  cases  had  been  cited 
where  there  was  a  covenant  to  repair  and  keep  in 
repair  premises,  and  such  a  covenant  seemed  at  first 
sight  very  similar  to  the  one  now  in  question,  but 
there  was  this  essential  difference,  that  where  a  tenant 
entered  into  a  covenant  to  repair  and  keep  in  repair 
he  contemplated  the  possible  occurrence  of  a  fire 
which  would  oblige  him  to  repair  under  his  covenant 
by  praotioftlly  rebuilding  the  premises  unless  he  had 
protected  himself  by  putting  in  the  words  "  with  the 
exception  of  fbte.**  For  the  landlady  it  was  said  that 
the  present  covenant  was  practically  the  same  thing, 
and  that  it  would  be  fulfilled  if  the  tenant  bought 
other  foodstuffs  and  consumed  them  instead  of  those 
grown  on  the  farm.  His  honour  could  not  adopt  that 
reading.  If  he  did  he  would  not  ba  takmg  the 
real  meaning  of  the  words,  but  would  be  putting 
in  others  which  did  not  exist  in  the  covenant.  It  was 
argued  that  performance  of  the  contract  was  not 
impossible,  because  the  tenants  could  have  bought 
hay  and  straw  from  somebody  else,  but  that  would 
not  be  fulfilling  the  contract.  The  covenant  to 
repair  a  house  was  fulfilled  where  new  materials  were 
boup^ht,  but  in  that  case  such  purchase  was  necee- 
sari^  involved  in  tlie  covenant,  for  a  house  could  not 
be  repaired  without  buying  materials;  but  in  the 
preient  case  all  the  tenants  undertook  to  do  was  to 
consume  on  the  farm  that  which  had  been  grown 
thereon.  For  these  reasons  the  landlady's  claim  was 
not  tenable. 
The  landlady  appealed. 

Holman  Gregory  ( W.  H.  N.  Bagot  with  him),  for  the 
appeal.— The  possibility  of  a  fire  occurring  must  have 
been  in  the  contemplation  of  the  parties,  just  as  it 
was  long  ago  held  to  be  in  the  case  of  a  covenant  to 
repair,  and  keep  in  repair,  a  house.  Indeed,  the 
present  is  a  stronger  case,  because  the  risk  of  fire  in 
a  staokyud  is  much  greater.  The  question  must  be 
whether  it  was  not  in  the  contemplation  of  the 
parties  that  the  produce  of  the  farm  was  to  be  con- 
sumed thereon  in  any  case.  In  In  re  Arthur,  Arthur 
V.  Wynne,  28  W.  B.  972,  14  Ch.  D.  603,  a  covenant  in 
^absolute  terms  to  insure  within  two  years  the  Ufe  of 
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ly  BE  Hull  ash  Labt  Miirx's  Abbtit,— SiKPfioir  v.  Ebbw  Yalm  Stebl,  &o,.  Go,  (Ld.). 


the  ooTfinaiitor  for  the  bflnefit  of  bis  wife  and  oHildrtn 
wai  held  to  have  been  "broien  where  the  maurance 
WBtB  delayed  till  a  few  daya  before  the  fxpiration  of 
the  period,  when  the  life  waa  found  to  be  uninmrab^e. 
The  deitrutition  of  these  puticalar  eropa  did  not  put 
an  end  to  the  contract,  for  it  cannot  be  said  they 
were  the  foundation  of  it,  like  the  view  of  the 
coronation  prooeteion  in  Krdl  v.  Ihnrti  52  W  E 
246.  [Um]  2  K.  B.  740.  751.  Ttie  case  i»  the  e^me  aa 
that  gf  a  covenant  to  keep  in  repair  a  houae  which  ii 
accidentally  deatroyed  by  fire :  Bulhdc  v.  DomjnUL  6 
T,  R»  650. 

He  also  died  NkkoU  v,  Aahion  (the  judgmRnt  of 
Vaughan  Wmiami,  LX).  49  W,  H,  513,  [19011  2 
K.  B.  12a.  ■ 

I'\  E,  Weaiherl^f  for  the  tenaotf,  waa  not  called 
npon* 

Yauoiian  WiLLUMa,  LJ*— In  my  judgmett  this 
appeal  fails.     We  need  not,  I  think,  have  reconne  to 
any  implied  condition  that  on  the  failure  of  iome- 
thmg  that  waa  in  existence  atthetimeof  the  contract, 
ai  m  Taylor  v*  Ctihlwell,  11  W.  K.  726,  3  B.  &  S.  S26, 
or  of  flomething  that   was    to  come  into  exiatenoe, 
a«  in  IlGweU  v.   CoupJand,  24  W.  B,  470»  1  Q.  B.  D. 
2a3,   the  further  performance  of  the  contract  ^hali 
be  excused.     There  ii  no  need  to  apply  the  principle 
ttated   by  Blackburn,   X,   in   the   caae  first   named 
(3  B,  &  S„  at  p.  8^3),  although  I  am  very  far  from 
saying  that  if  the  words  of  the  contract  were  suoh  ai 
to  necetsitftte  the  application  of  that  principle,  thit  is 
not  a  case  in  wbich  that  principle  ought  to  be  applied. 
The  view  I  take  of  the  eaae  is  thi^.     We  have  a 
contract  for  the  letUog  of  a  farm,  containing  conditions 
Intended  to  ensure  the  proper  cultivation  of  the  land, 
one  great  object  being  that   the  crops  ahall  be  so 
dealt  with  that  the  land  shall  not  be  impoverished. 
It  veema  to  me  that  this  contract  provides  in  a  series 
of  respects  set  forth  therein  that  the  tenant  should 
undertake  to  deal  with  the  farm  in  accordance  with  a 
mogmzed  «j*teai,  and  the  particular  clause  we  have 
to  deU  with  is  one  imposing  on   the    tenant    th9 
obligation  to  stack   on   the  farm  the  crops  arisiog 
therefrom^  to  consume  the  same  on  the  fann,  and  ti 
carry  out  and  spread  on  the  land  the  manure  produced 
thereby.  In  my  j  udgmeL  t,  according  to  the  proper  con^ 
struotioi)  of  this  clause,  its  words  only  relate  to  things 
which  have  existence  on  the  farm^to  things   only 
which  can  be  dealt  with  actively  or  left  passively  for 
the  benefit  cf  the  farm.    The  covenant  to  stack,  to 
consume,  and  so  on,  relates  only  to  such  crops  as  are 
capable  of  being  so  dealt  with.    It  h,  accordiog  to 
my    underatanding,   only    a    regulation    of    actT  of 
tinibandry  when  the  state  of  things  is  suoh  that  the 
acts  are  capable  of  being  done,  and  if  no  such  acts 
can  be  done  the  dause  has  no  application.     In  my 
opmion  the  county  court  judge  was  right. 
EOMER  and  Stihlino,  L,  JJ,,  uoncnrted, 
AppBal  d{4mi$»€d, 

BoUd^tB,UpimdrBriiion;  CoUfjer^Br($tm  S  Co., 
for  Wood  db  Awdry,  Chippenham, 


Appeal.  \ 

(Oollins,   M.E,.   and  Malhew  and  Jan,  2L 

Co^ens-H^rdy,  L.JJ.)  J 

SmmoN  p.  Ebbw  Yale  Stbel,  Iron,  akb  Coal 

Co,   (LmiTED),   (a.) 
Mmier  and  itnmnt-Empl^jerB*   liahUfltj^ Accident— 
CompetitaUon^Ooal  min^- Certified  manager-  W^k- 

(u.)  Eeported  by  EBaKOTK  Egm,  Ei*q.,  Barriater- 
at*  Law. 


mm*9  Compermtion  Ad,  1897  (CO  it  61  Vtct.  c,  37), 
i,  7  {-)* 

A  ceriifitd  manager  of  a  coal  mitie  was  paid  a  mhir^f 
0/  £400  a  ytar.  paytthU  vionihty,  and  providtd  with  a 
hou»e  rent  free  ami  coah  /or  domtHk  me.  Wh  He  tngmj^ 
in  hi»  dtitieg  in  the  mim  he  md  with  an  accidmt,  whith 
praved  fatah 

Bdd,  that  the  widow  was  not  enttikd  to  compenmiion, 
htcame  the  pnsitimi  hdd  by  the  deceased  man  tm§  n^ithut 
of  a  ''mtTknutn*'  uithin  the  me&ning  of  that  t^m, 
aa  used  in  the  ITorkTnen'i  Cornpenstition  Ari.  1897, 
Whdher  a  man  wai  a  '*  viorkmaFi  "  or  not  dtptnded 
upon  ths  particular  facti  in  each  cast,  and  in  the  presmt 
in ata  net  there  mai  ample  evidence  upon  iMch  the  txnAutif 
court  Judge  could  corne  to  the  condmion  t^mt  tlie  dttmted 
man  was  not  a  '*  toorkmanr^'  and  the  emploijeri  ihere/ort 
not  liable  to  pay  CGmprnmtian* 

Appeal  from  an  award  ma^e  by  the  county  court 
judge  Sitting  at  Newport  (Monmouthshire)  in  an 
arbitration  under  the  Workmen's  Oompenaation  Act, 
1097- 
Th  e  applicant  for  oompenaation  was  the  widow  of 
the  kte  o-rtified  manager  of  the  Prince  of  Wales 
Colliery,  Monmouthshire,  which  was  one  of  the 
colleries  owned  by  the  respondent!.  The  evidence 
given  in  the  county  court  was  to  the  effect  that  in 
the  course  of  hi?  dntiea  as  manaijer  he  had  gon** 
down  on  the  4th  of  December.  1903,  into  the  pit  and 
there  met  with  an  accident  wbich  resulted  in  his 
death;  that  his  duties  frequently  took  him  under- 
ground, but  that  he  did  no  manual  labour  in  the 
mine.  Ai  certified  manager  be  received  £400  a  year, 
paid  monthly,  which  remuoeration  waa  to  in  create 
5 ear  by  year,  and  waa  not  liable  to  adjust meot  on  the 
slidmg  scale,  as  were  the  wagoi  of  colliers.  In 
addiUjn  to  the  £400  a  year  he  bad  a  house  found 
him  rent  free  and  a  free  supply  of  house  coal. 

The  <»uuty  court  judge  hold  that  the  position  held 
m  the  df  ceased  man  was  not  what  ciuld   properly 
be  described  as  that  of  a  "workman  **  in  the  seuM 
that  the  term  was  used  in  the  Act  of  18D7,  and*  there- 
fore, that  his  widow  did  not  come  within  the  benefit 
of  the  Act. 
From  that  decision  the  present  appeal  was  brought 
B,  r,  Evam,  K.C.,  and  John  Sankey.—ThB  beneEt 
of  the  Act  ia  to  apply  to  all  workmen  except  sutih  as 
by  reason  of   the  nature  of  the  employment  or  for 
some  other  ground  stated  are  expressly  excluded.     A 
certified  mines  manager  is  not  specially  excluded,  and 
the  deceased  man  haviog  met  with  the  accident  in  the 
eourse  of  an  emplovmeut  to  which  the  Act  applies, 
bis  widow  is  entitled  to  oompensation,    lo  the  present 
oaae^tbe  wages  that  the  deceased  man  earned  were  no 
doubt  above  those  usually  commanded  by  a  workman^ 
but  in  many  miues  the  certified  managers  get  leat  than 
it  is  possible  for  a  collier  to  earn,     Bj  the  deflnitioo 
in    the    Employers'  Liability    Act,    18.^0,    a    work- 
man within  that  Act  must  be  employed  in  manual 
labour,  but  the  words  of  the  Act  of  1897,  *'  whether 
by  way  of  manual  labour  or  otherwise/*  show  that 
the  Legislature  contemplated   the  inclusion   in   the 
word  "workman'^  of  persons  holding  podtTous  in 
which  the  aervioee  rendered  were  other  than  those  of 
mannal  Isbour.     [Matiiew,  L.J.«-If  the  remunera- 
^on  paid  the  deceased  man  waa  a  wage  or  wages, 
how  would  you  assess  his  average  weekly  earnings  ?] 
The  amount  of  compensation  that    the    widow    is 
entitled  to  is  £.300,  because  that  is  the  maximum  to 
case  of  death.     In  the  case  of  diaablement,  if  50  per 
cent,  of  the  injured  man's  yearly  salary  exceeded  £1. 
that  would  be  tbe  maximum  which  he  oould  oliim, 
[MATfiKw,  LJ^-^uppoae  the  man^s  eakry  here  liad 
been  £4,000,  a  sum  often  drawn   by  a  managing 
dirtctor  of  a  CM>mpany,  does  it  seem  reasonable  tha^ 
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his  widow,  if  entitled  to  compensation  at  all,  should 
only  receive  £300,  or,  in  case  of  the  accident  not 
proving  fatal,  his  compensation  shonld  not  exceed  £1 
a  week  P  For  the  first  two  weeks  the  workman  has 
no  claim.]  If  it  was  the  intention  of  the  Legialatnre 
to  limit  the  benefit  of  the  Act  to  that  class  of  man 
who  is  paid  a  living  wage  only  each  day  or  each  week, 
words  to  that  e£Eect  would  have  been  found  in  the 
Act.  Here  the  two  conditions  imposed  by  the  statute 
— the  employment  to  be  one  to  wnidi  the  Act  applies 
and  the  accident  arising  out  of  and  in  the  course  of 
that  employment— being  fulled,  the  applicant  is 
eotitUd  to  an  award  in  her  favour.  [They  cited 
Vamphw  v.  Parkgate  Iron  and  Steel  Co,,  51  W.  B. 
691,  [1903]  1  K.  B.  851 ;  Hedley  v.  Pinkey  &  Sons 
Steamship  Co.,  40  W.  B.  113,  fl892]  1  Q.  B.  58.] 
The  deceased  man  rose  from  being  a  pit-boy,  and  was 
still  a  fellow  workman  with  the  ottier  colliers.  WiUon 
T.  Merry,  L.  B.  1  H.  L.  Sc.  326,  decided  that  a  work- 
man did  not  cease  to  be  a  fellow  workman  merely 
because  they  were  not  all  equal  in  position  of  station 
or  authority.  Here  the  deceased  man's  duties  took 
him  almost  daily  into  the  mine.  He  ran  the  same 
risks  as  the  other  colUers,  and  was  therefore  entitled 
to  the  benefit  of  the  Act  giving  colliers  compensation 
in  case  of  injury  or  death  by  accident. 

Jiuegg,  K.C,  and  Albert  Parsons,  for  the  employers. 
— ^The  key  to  the  question  who  is  a  workman  within 
the  meaning  of  the  Act  of  1897  is  to  be  found  in 
section  1,  sub-section  2  (a),  and  Schedule  L,  clause  1  ((). 
If  it  be  a  question  of  fact  in  each  case,  then  it  is  for 
the  county  court  judge  to  say  whether  tbe  injured 
man  was  or  was  not  a  workman.  He  has  found  in 
this  case  that  the  deceased  man  was  not  a  workman, 
and  his  decision,  there  being  ample  evidence  to 
support  it,  cannot  be  set  aside  by  this  court.  There 
must  be  some  limit  put  upon  the  word,  otherwise  a 
professional  man  commanoinff  his  hundred  a  year,  if 
mjnred  while  in  the  course  of  his  employment  with 
the  railway  or  mine  would  be  entitled  to  claim 
compensation  for  accident.  The  dass  of  persons  to 
whom  the  deceased  belonged,  like  directors,  managers, 
and  professional  men  generally,  are  not  **  workmen  " 
because  they  are  not  the  servants  of  their  employers 
in  the  ordinary  sense  in  which  the  term  **  master  and 
servant"  is  used  to  define  the  relative  position  of 
master  and  man.  The  doctrine  of  common  employ- 
ment has  no  application  to  the  work  done  by  a 
manager  of  a  railway  or  mining  company.  The  word 
*'  workman  *'  must  be  construed  in  its  ordinary  and 
popular  sense.  While  it  was  no  doubt  intentiooally 
enlarged  by  the  words  '*  whether  by  way  of  manual 
labour  or  otherwise,"  it  cannot  reasonaUy  include  a 
man  holding  the  position  of  master  of  his  department, 
which  womd  be  wholly  inconsistent  with  such  a 
person  coming  within  the  scope  of  the  Act  passed  to 
give  the  benefit  of  insurance  to  that  dass  of 
w(»kmen  who,  from  want  of  knowledge  or  want  of 
means,  are  unable  to  make  use  of  the  advantages 
offSered  by  an  ordinary  insurance  office. 

Collins,  M.B. — ^This  is  an  api>eal  against  an  award 
of  his  Honour  Judge  Owen,  sittin|[  at  the  Newport 
(Monmouthshire)  County  Court,  in  an  arbitration 
under  the  Workmen's  Compensation  Act,  1897.  The 
applicant  was  the  widow  of  a  man  who  held  the 
position  of  certified  manager  of  one  of  the  mines 
belonging  to  the  respondents,  and  the  question  was 
whether  a  person  holoin^  such  a  position  came  within 
the  definition  or  description  of  those  persons  to  whom 
the  Legislature  intended  that  the  benefit  of  the 
Workmen's  Compensation  Act,  1897,  should  apply. 
The  county  court  judge  held  that  the  deceased  man 
did  not  come  within  the  sdieme  of  the  Act ;  and  that 


being  the  ground  of  his  decision,  we  have  to  consider, 
in  the  first  place,  the  terms  of  the  Act  itself. 

To  begin  with,  the  title  of  the  Act  is  given  as  "  an 
Act  to  amend  the  law  with  respect  to  compensation 
to  workmen  for  accidental  injuries  suffered  in  the 
course  of  their  employment."  Now,  the  law  with 
respect  to  compensation  to  workmen  which  it  was 
proposed  by  this  statute  to  amend  was  to  be  found  in 
certain  then  existing  statutes  passed  for  the  benefit 
of  workmen,  and  although  the  orbit  in  which  this 
Act  was  to  apply  was  enlarged,  nevertheless  it  was 
in  my  judgment  restricted  to  workmen  as  that  term 
is  used  in  the  Act  itself.  Section  1,  sab -section  1. 
throws  considerable  light  on  who  are  workmen.  It 
enacts  that  *'if  in  any  employment  to  whidi  thip 
Act  applies  personal  injury  by  acddent  arising  out  of 
and  in  the  course  of  the  employment  is  caused  to  a 
workman  his  employer  shall,  subject  as  hereinafter 
mentioned,  be  liable  to  pay  compensation  in  accord- 
ance with  the  first  schedule  of  this  Act.'*  It  is  ob?ious 
that  the  standard  which  the  Legislature  intended  to 
set  up  was  that  the  person  who  was  to  be  entitled  to 
claim  compensation  must  be  a  workman,  for  a  person 
might  be  employed  and  yet  not  be  a  workman  within 
the  Act.  The  definition  given  of  workman  in  section 
7  (2)  is  this:  "Workman"  includes  every  person 
who  is  engaged  in  an  employment  to  which  this 
Act  applies,  whether  by  way  of  manual  labour 
or  otherwise,  and  whether  his  agreement  be  one  of 
service  or  apprenticeship  or  otherwise  and  is  expressed 
or  implied,  is  oral  or  in  writing."  There  again,  that 
which  is  being  defined  is  **  workman."  The  element 
"  workman  "  is  not  climioated,  although  the  descrip- 
tion *'  workman  "  is  said  to  be  capable  of  including, 
and  does  include,  a  person  engaged  in  an  employment 
to  which  the  Act  applies — that  is  another  cardinal 
condition — whether  by  way  of  manual  labour  or 
otherwise.  Teat  makes  it  possible  for  the  persoa  who 
canoot  vouch  that  the  labour  he  was  engacred  in  was 
manual  nevertheless  to  be  a  workman.  We  have  it 
on  the  highest  authority  that  in  construing  this  Act 
we  are,  so  far  as  possible,  to  give  the  crdinary 
grammatical  meaning  to  the  words.  It  is  very  easy 
to  give  illustrations  of  people  who,  in  ordinary  par- 
lance, might  very  well  be  described  as  workmen,  and 
whose  labour  is  not  manual;  and  I  think  it  very 
possible  that  the  geoeais  of  the  explanation  of  the 
definition  is  that  there  had  been  decisions  which  had 
put  a  somewhat  narrow  construction  upon  the  word 
<*  workman  "  in  the  earlier  Acts,  such,  for  example,  as 
in  the  case  of  a  conductor  of  a  tramway,  who  was 
held  not  to  be  a  workman  because  he  was  not  engaged 
exclusively  in  manual  labour.  There  would  be  no 
difficulty  whatever  in  treating  persons  who  stood  in 
tbat  kiod  of  position,  earning  weekly,  fortnightly,  or 
monthly  wages,  as  beiog  within  the  term  **  workman," 
according  to  the  standard  which  the  man  in  the  stxeet, 
if  I  may  use  the  word,  would  set  up,  notwithstanding 
the  fact  that  they  were  not  exclusively  or  mainly 
engaged  in  manual  labour.  But  although  the 
d^nition  is  extended  by  the  Act,  the  person  to  be 
benefited  is  still  to  be  a  workman  in  the  ordinary  sense 
of  the  term,  and  none  the  less  so  because  you  find 
words  extending  the  description  so  as  to  cover  labour 
other  than  manual.  Are  you  to  call  the  solicitor  to 
a  railway  company  or  the  solicitor  to  an  estate  a 
person  who  might  come  under  the  definition  in  the 
Act?  Ifnless  you  limit  the  word  ''workman"  as  I 
have  suggested,  there  seems  to  me  no  logical  halting 
place  at  which  the  line  can  be  drawn.  The  whole 
scheme  of  the  Act  rests  upon  the  fundamental 
general  interpretation  that  an  ordinary  uninstruoted 
person  would  put  upon  the  word  workman.  Through- 
out, the  Act  presupposes  a  petition  of  dependence. 
^  It  treats  the  persons  to  be  benefited,  all  as  in  a  sense 
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inopu  cmmliit  person i  for  whom  the  Legislature  must 
do  that  which  they  are  not  iq  ^  poaition  to  do  e(ffec- 
tuallsr  for  themseWas,  either  for  want  of  geoeral 
education  or  the  want  of  means.  The  Act  h  de&llng 
with  per  BOB  a  who  are  not  supposed  to  be  likely  to  he 
well  off  J  or  likely  to  be  thoroughly  instructed  in  these 
matterf  ^  or  to  tuake  oareful  and  prudent  provision  for 
themaelveS'  Therefore  the  Act  is  really  giving  a  sort 
of  State  aaiurance  to  people  who  tho  LegiBlature 
supposed  were  not  iq  a  poeition  to  provide  against 
ficcid^nts  for  themselT^s.  There  would  bs  no  common 
Bfnse  in  extending  that  kind  of  protection  to  persons 
draiiring  good  salaries  and  in  a  totally  different 
potsitioii  of  life.  It  would  he  difficult  to  lay  down  the 
exact  line  to  divide  the  two  clasies  as  a  matter  of 
law,  but  it  would  be  perfectly  €asy  in  a  given  caae  for 
a  jury  to  say  on  which  side  of  the  line  a  particular 
person  camei 

If  you  look  through  the  Act  it  seems  to  me  dear 
that  the  words  nsed  in  lection  !»  sub*ssction  2  {a) 
would  not  be  applicable  to  a  person  reofiviog  a 
salary  of  j£400  a  year  and  a  hou*e,  or,  as  it  may 
be  in  other  casei,  a  salary  of  double  or  treble  that 
amount.  These  word 4  do  not  seem  to  me  to  deal 
with  such  a  case  as  that  at  all.  Again,  turning  to 
the  proviaions  as  to  compensation,  we  fi^d  that  in  the 
case  of  terapDTary  injury  the  man  cannot,  under 
any  circumstances,  ha?e  more  than  £1  a  week, 
and  that  sum,  judging  by  the  scheme  wbidi  is 
laid  down  in  the  rest  of  the  Act,  is  taken 
roughly  aa  representing  the  maximum  oE  half  the 
man*s  wages  Can  it  be  supposed  that  the  Lagida- 
ture  in  putting  down  figures  of  that  kind  had  in 
its  mind  to  make  the  scheme  of  compensation  applic- 
able at  all  to  a  person  whose  income  might  be 
bnndreds  a  year.  Yet  that  is  what  we  have  to 
suppose  if  the  definitioii  clause  should  be  taken  to 
cover  every  tbitig  that  could  by  any  poisibilitv  be 
embraced  in  its  grammatical  construction*  It  is 
obvious  to  me  that  some  hmit  must  ba  placed  on  it. 
Then  comes  the  question,  where  is  the  limit  to  be 
put  ?  The  Act  speaks  of  "  wages  "  and  ^*  eamingt," 
and  these  words  ooupled  with  the  other  provisions  of 
the  Act  show  the  Legislature  was  dealing-  with  the  class 
of  persons  whose  remu Deration  might  be  adequately 
described  by  those  words*  It  seems  to  me  impossible 
that  those  words  would  include  the  remuneration 
of  a  person  in  a  position  of  this  deceased  man.  1 
agrte  with  the  judgment  of  the  county  court  judge. 
There  se^ms  to  me  to  be  abundant  evidence  in  this 
case,  as  he  has  pointed  out,  thutt  thi«  man  did  not  come 
within  the  particular  description  which  tbis  partioukr 
Act*  taking  it  as  a  whole,  must  be  taken  to  intend 
when  it  attempti  to  define  the  word  *'  workman." 
It  IS  impoasib^e  to  lay  down  an  absolute  line,  or  to 
say  that  a  judge  must  direct  a  jury  if  he  has  a  Jury, 
or  to  direct  hioiself  if  he  has  not  a  jury*  aa  to  the  line 
within  which  a  man  is  a  workman.  Here  so  far  as  it 
is  a  question  of  fact  the  county  court  judge  has  found 
that  the  deceased  man  was  not  a  workman. 

In  my  judgment  the  decision  of  the  learned  county 
Oourt  judge  was  right  and  this  appeal  fails, 

Mathe w ,  L,  J,  —I  am  of  the  s  ame  opin  ion ,  B  espite 
the  strenuous  argument  addreised  to  us  on  the  part 
of  the  appellant,  I  have  not  be^n  able  to  entertain 
any  doubt  m  to  what  our  decision  ought  to  be,  I 
think  the  county  court  judge  was  perfectly  right,  and 
I  adopt  the  words  of  his  judgment*  It  was  said  that 
if  we  introduced  any  limitation  into  the  description  of 
workman  mtiitioned  in  the  Act  we  should  be  legis- 
lating, and  that  we  had  no  right  to  legislate.  That  argu* 
ment  might  he  used  in  retaliation  when  we  are  called 
upon  tci  legiiUte  by  ertt^nding  this  Act  of  ParHameut 
intended  for  the  prote^^tion  of  workmen  to  evdry  con> 


tract  of  service.  I  decline  to  legislate  in  that 
The  Act  of  Parliament  has  to  be  construed  mslnly 
from  the  title  of  the  Act.  Throughout  its  pro  visions 
there  is  tbe  same  indication  and  intention  that  it 
should  be  applied  to  workmen  in  the  ordinary  eeose 
of  that  term — to  men  who  are  ordinarily  paid  by 
weekly  wages* 

The  provision  as  to  the  fortnight  during  which  no 
compensation  may  be  claimed  ha§  been  already 
referred  to ;  but  when  we  examine  the  provisions  of 
Schfdule  I.^  clause  1  (b),  we  find  tbat  the  weekly  pay- 
ment during  the  incapacity  after  the  second  week  is 
not  to  exceed  '^oO  per  cent,  of  bis  average  weekly 
earnings  ,  *  .  such  weekly  payments  not  to 
exceed  one  pound/'  The  next  provision,  in  clause  2, 
fixing  the  amount  of  the  weekly  payment  is  molt 
sign  meant.  Is  it  credible  that  the  Legimlature  meant 
by  the  words  **  or  otherwise  ^^  inserted  in  the  defini- 
tion of  "  workman  '*  to  extend  the  Act  to  every  con- 
f  ract  of  service,  Mr*  S*  T,  Evans  had  the  courage  of 
his  argument*  He  did  not  hesitate  to  tay  it  applies 
to  every  person  who  is  under  a  contract  of  service 
with  his  employer.  It  therefore  would  apply  to  a 
manager  of  a  bank,  the  engineer  in  an  important 
undertaking,  and  to  the  solicitor  who  is  paid  a  large 
salary  by  his  employer— in  point  of  fact  to  everybody, 
I  confess  it  seems  to  me  that  that  construction  would 
lead  to  manifest  absurdity. 

Now,  what  definition  ought  to  be  put  upon  these 
words,  **  workman  includes  every  person  who  ii 
engaged  in  an  employment  to  which  this  Act  appltes, 
whether  by  way  of  manual  labour  or  othermse"!' 
Surely  that  means  by  manual  labour  or  by  labour 
other  than  manual— physical  exertion  other  than 
manu%l«  That  gives  an  adequate  interpretation  to 
the  phrase  used,  and  it  brings  tbat  phr&ie  and  that 
portion  of  the  Act  into  entire  harmony  with  the  rest* 
In  the  particular  case  we  have  in  the  clearest  way  a 
description  of  what  the  df  ceated  man  was  doing  at 
the  time  the  accident  occurred ;  he  was  in  control  and 
superintendence  of  the  mine,  and  that  obUg«>d  him  to 
descend  to  the  mine,  and  while  there  he  sustained 
the  injury  in  question.  Does  that  translate  him  into 
a  workman  P  He  was  not  a  workman  when  he  went 
down.  Did  he  become  a  workman  when  he  was  in 
tbe  mine  and  exerting  himself  in  the  manner  he  did 
for  the  purpose  of  superintendence  and  control  f  I 
cannot  entertain  any  doubt  about  the  matter,  and 
without  further  dwelling  upon  it  and  referring  to  tbe 
later  Act  of  1900,  which  supports  the  same  inter 
pretation,  I  come  to  the  conclusion  that  the  appeal 
fails* 

Cozens-Hardt,  L.J*^I  am  of  the  same  opinion, 
and  but  for  the  great  importance  of  the  case  I  should 
be  content  to  say  I  entirely  adopt  tbe  judgmantof 
my  lord. 

I  confuis  that  to  me  the  question  is  one  of  con- 
siderable difficulty— di&ulty  arising  from  tbe  very 
unhappy  mode  in  which  that  which  is  called  a  definu 
tion  is  framed  in  this  Act  of  Parliaments  I  doubt 
whether  in  an  Act  of  Parliament  of  ibis  kind  this  is 
strictly  a  definition  clause*  It  is  not  what  "  work- 
man'*  means,  but  "workman  inolndee  **  something, 
and  that  seems  to  me  to  render  it  more  easy  for 
us,  more  obligatory  upon  us  to  consider  what  is 
the  real  governing  idea  and  meaning  of  the  term 
employed  in  tbe  Act*^  Ton  start  with  this,  that 
there  can  be  no  liability  unless  there  is  employ  ^ 
ment*  That  is  the  one  firm  rock  we  have  in 
const ruiog  tbis  Act  —that  there  must  be  an  employ- 
m^ent.  there  must  be  a  contract  of  tervioe  of  some 
klud.  But  we  are  dealing  with  that  class  of  peopla 
who  ordinarily  are  called  workmen.  We  know  that 
iher^  are  also  certain  people  juit  on  the  veirg^,  who 
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may  or  may  not,  aooordiog  to  the  atriot  definition, 
anon  as  has  been  adopted  in  former  Acts,  be  held  to  be 
properly  included  in  thst  term.  Therefore  we  ahould 
be  entitled  to  say,  remembering  that  the  governing 
idea  is  that  of  a  workman,  the  effect  of  this  clause  is 
simply  to  somewhat  enlarge  the  ambit  of  the  phrase, 
and  not  to  narrow  it  by  saying  a  man  is  not  a  work- 
man if  he  is  engaged  otherwise  than  in  the  discharge 
of  duties  of  manual  labour — for  instance,  it  may  be  by 
manual  labour  or  otherwise,  and  whether  the  agree- 
ment is  one  of  service  or  apprenticeship  or  otherwise. 
It  is  a  singularly  unhappy  piece  of  legidation,  because 
wax  apprenticeship  is  surely  a  contract  of  service  and  I 
have  not  heard  yet  any  explanation  and  I  have  been 
able  to  satisfy  myself  that  there  is  any  reasonaUe 
explanation  to  besiven  to  those  words  "or  other- 
wite."  I  regard  &iB  as  not  strictly  speakmg  a 
definition,  bat  merely  as  an  indication  ^hat  in  dealing 
with  a  word  of  common  meaning  you  are  to  indude 
in  the  class  cf  workmen  a  certain  number  of  people 
who  on  a  very  narrow  construction  might  be  ezduded 
from  it  Moreover,  here  we  have  that  which  is  not 
properly  called  **  wages "  given  to  the  man,  bat  a 
salary  of  £400  a  year.  I  do  oot  say  that  that  alone 
is  conclusive ;  I  do  not  say  that  there  might  not  be  a 
workman  paid  by  a  aalary ;  but  I  am  not  prepared  to 
say  that  we  are  not  at  liberty  to  impose  any  limitation 
to  the  generality  of  the  word  "wages"  taken  by 
itself  in  construing  the  dass  to  which  this  Act 
applies.  Speaking  for  myself  I  think  it  might  be 
competent  for  the  county  court  judge  to  have  found 
as  a  matter  of  fact  that  this  mansger  was  a  workman. 
It  seems  to  me  to  be  a  case  very  near  the  line  ;  but 
if  it  be  a  question  of  limit,  if  every  person  who  has 
an  employer  is  not  necessarily  induded,  then  it  is  for 
the  coun^  court  judge  to  &id  as  a  matter  of  fact 
whether  the  particular  person  was  or  was  not 
included. 

In  the  present  case  it  is  impossible,  it  seems  to 
me,  to  differ  from  the  county  court  judge,  holding 
as  he  did,  that  the  manager  of  this  mine  was  not  a 
workman  within  the  definition  of  the  Act. 

I  agree  the  appeal  should  be  dismissed  with  costs 

Solicitors  for  the  applicant,  Metcalfe  di  Sharpe,  for 
T.  8.  Edwards^  Newport,  Mon. 

Solicitor  for  the  respondents,  H,  P.  Becker^  iot  Vaxie 
Simons,  Pontypridd. 


From  Chan.  Div.  \ 

(Vaughan  Williams,  Bomer,  and  f        March  10 ; 
Cozens-Hardy,  L.JJ.)  (     Aug.  1,  1904. 

And  Ohan.  Div.  (Joyce,  J.)      / 

In  re  Lbwis. 
Lbwis  v.  Lbwis.  (a.) 

Executor — Legatee — Conditional  gift — Beneficial  intereet 
ofeocecutor  on  breach  of  condition — Eetoppel — Duty  of 
executor  to  give  notice  of  legacy. 

Where  a  legacy  i$  given  upon  a  condition,  an  executor 
who  takes  a  heneficicU  interest  in  the  legacy  on  the  breach 
of  the  condition  owes  no  duty  to  the  legatee  to  give  notice 
of  the  terms  of  the  iMOcy. 

Dictum  o/Lord  Haidwicke  in  Ohauncy  v.  Graydon, 
(1743)  2  Aik.  616,  619,  discussed. 

A  teitatrix  appointed  (u  executor  her  son  A»,  and 
bequeathed  a  leasehold  howe  to  her  son  B,,  who  toas  then 
abroad,  and  directed  that  if  he  did  not  return  and  claim 
it  it  should  go  to  A,     Subsequently  to  t?ie  death  of  the 

(a.)  Reported  by  PSBOT  H.  Winfibld,  Bsq., 
Barrister-at-Law. 


testatrix,  A,  wrote  to  B, :  **  A  house  has  been  left  you, 
and  according  to  the  will  it  is  to  be  in  my  hands  until 
you  daim  it,**  But  A,  did  not  inform  B,  of  the  gift 
over,  and  B,  died  abroad  without  having  claimed  the 
house. 

Held  {affirming  Joyce,  J.),  that  A.  was  not  estopped 
by  the  letter  from  claiming  under  the  gift  over,  because 
(1)  there  was  no  sufficiently  precise  representation  that  B* 
was  absolutely  entiUed ;  (2)  it  was  not  proved  that  B.*s 
non-return  was  the  consequence  of  the  representation. 

By  her  will  dated  the  17th  of  February,  1893, 
Mary  Lewis,  of  63,  Eirw-road,  Forth,  appointed  her 
son  Edward  Lewif,  the  defendant,  her  executor,  and 
made  the  following  beqaest:  "I  give  and  bequeath 
my  leasehold  house,  No.  63,  Eirw-road,  aforesaid  unto 
my  son  Evan  Lewis,  now  abroad,  and  direct  that  in 
case  he  should  not  return  and  claim  the  said  house 
the  same  shall  accrue  unto  my  son  Edward  Lewis 
aforesaid." 

The  testatrix  died  on  the  15th  of  May,  1897,  and 
her  will  was  proved  by  the  defendant. 

At  this  time  her  son  Evan  Lewis  was  resident  at 
Chubut,  in  Fatagonia,  and  the  following  letter,  written 
in  Welsh,  was  sent  to  him  on  16th  of  August,  1897, 
by  tiie  defendant  through  his  agent :'  "By  now  the 
will  has  been  proved  and  a  house  has  been  left 
you  and  £56  13s.,  which  is  under  my  care  that  is 
your  brother,  and  accordiog  to  the  will  the  house  and 
the  money  are  to  be  in  my  hands  until  you  daim 
them." 

The  defendant,  neither  in  this  letter  nor  at  any 
other  time,  informed  Evan  Lewis  of  the  gift  over 
of  ike  house  in  the  event  of  his  not  returning  to 
daim  it. 

On  the  5th  of  April,  1898,  defendant  by  his  agent 
wrote  a  further  letter  to  Evan  Lewis  offering  £140 
for  the  house. 

E?an  Lewis  died  intestate  on  the  25th  of  February, 
1899,  at  Ohubut,  without  having  become  aware  of  the 
gift  over. 

This  action  was  brought  by  the  administrator  of 
Evan  Lewis  for  a  dedaration  that,  having  regard  to 
the  omisdon  by  the  defendant  to  disdoae  the  gift 
over,  the  plaintm  was  absolutdy  entitled  to  the  houte. 

A  d)arffe  of  fraud  alleged  by  plaintiff  in  his  state- 
ment of  daim  was  abandoned  at  the  trial. 

The  action  was  heard  before  Joyce,  J.,  on  the  10th 
of  March,  1904. 

B,  Bowlands,  for  the  plaintiff.— The  letter  written 
by  or  on  behalf  of  the  defendant  to  E?an  Lewis 
amounted  to  a  representation  that  the  legacy  was  an 
absolute  gift.  Tiie  defendant  is  estopped  from 
denying  the  truth  of  that  representation:  Low  v. 
Bouverie,  40  W.  B.  50,  [1891]  3  Oh.  82.  An  omission 
to  state  the  real  truUi  may  amount  to  a  misrepre- 
sentation. Jdx  executor  must  give  information 
accuratdy ;  he  cannot  be  heard  to  say  that  he  has 
made  a  mistake.  Again,  by  treating  with  Evan 
Lewis  through  his  agent,  Dunstoo,  the  defendant 
must  be  taken  to  have  waived  the  benefit  of  the  gift 
over.  Moreover,  the  gift  over  is  too  indefioite  to  be 
enforced.  No  limit  of  time  is  fixed  within  which 
Evan  Lewis  must  return  to  daim  the  legacy. 

Hughes,  K.C.,  and  C.  L.  Cook,  for  the  defendant- 
There  is  no  obligation  upon  an  executor  to  give  notice 
of  a  legacy  to  a  legatee :  In  re  Hodge's  Legacy,  21 
W.  B.  558,  (1873)  L.  B.  16  Bq.  92 ;  Powell  v.  Bawle, 
22  W.  B.  629.  (1874)  L.  B.  18  Bq.  243;  AsHey  v.  Earl 
of  Essex,  22  W.  B.  620,  (1874)  L.  B.  18  Eq.  290 ;  Lady 
Fry*s  case,  (1671)  1  Vent.  199;  Chauncy  v.  Graydon, 
(1743)  2  Atk.  616 ;  Boper  on  Legades  (4th  ed.),  p. 
839.  It  was  hdd  in  LoveU  v.  Lovett,  46  W.  B.  105, 
[1898]  1  Oh.  82,  that  an  inaccurate  redtal  in  a  deed 
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did  not  work  an  estoppeli  the  itatament  being  &c€ur»t0 
HO  far  &9  it  went ;  io  herd  the  atatement  ia  perfocUj 
accurate  so  Im*  &i  it  gaea«  Toe  plftlntiif  must  show 
that  the  representation  wa^  aotcd  dd. 

JOYCE^  J.  f  after  recittiig  the  lactn,  said  :  E  Iward 
LemB  waa  in  a  Edaciary  relation  to  Evan  Lewis,  and 
he  was,  moreoTeri  thd  per  Ban  to  benefit  hj  the  failure 
of  Eran  L^wiv  to  f  uMl  the  condition,  I  do  n  jt  thinks 
however,  that  the  l^tten  wai  written  with  an^  inten- 
tion to  deoeiT©*  though  they  were  certainly  very 
unfortunate.  While  thia  correapoudence  was  gobg 
on  iu  lS3i^  Bvan  Lewis  died.  Administration  to  hit 
eat  ate  wai  taken  out  by  hit  son,  the  plaintiif^  who 
now  o^aiiDB  to  ba  entitled  to  the  hciuae  oti  the  gron&d 
that  Edward  l^ewia  is  estopped  by  his  letters  from 
asEGrting  auy  title  to  it.  I  feel  a  great  difficulty  in 
hoidiug  tbati  I  do  not  think  the  Jetter^  contaiDtd 
any  such  precise  repreaentatian  aA  would  amount  to 
an  estoppel,  nor  is  it  proved  th*t  Evau  Lovis  wouli 
have  returned  to  tbie  country  and  claioaed  tbe  house 
if  he  had  kuowu  tbe  truth  aa  to  the  termfl  of  tbe  giTt. 
Thcrn  it  was  said  thiit  Erlnrard  Lewis  hae  waived  bis 
light  to  the  benefit  of  the  gift  over.  But  in  order  to 
eitablish  a  waiver  it  must  be  shown  that  the  penoti 
who  i^aivea  knew  of  bis  rights  and  deliberately 
abetaiiEed  from  assertiDg  them. 

On  the  whole,  having  regard  to  the  terms  of  the 
wiil,  and  treating  it  ii  a  gift  over,  I  feel  bound  to 
decide  aga^ust  the  plaiutifi*.  There  will  be  no  coals 
on  either  side. 

The  plaiut'ff  appealed, 

Tbe  appeal  came  on  for  hearing  on  the  1st  of 
August,  1904. 

E*  RotL'laf4d»f  for  the  plaiuti^, 

IIutjheM,  K^C»^  and  C*  L.  Coote,  for  the  defendant* 

Vaughan"  Wiluams,  L  J*— This  is  a  very  hard  cate, 
but  one  must  not,  because  it  ia  a  hard  case,  lay  down 
principles  which  are  not  in  accordance  with  tfie  Uw. 
There  wa»  no  duty  on  the  i^xecutor  to  disijloie  the  con- 
dition ;  and  primd/acle^  iuastuueh  ai  E?an  Lewis  never 
did,  and  now  ne^er  can,  return  from  abroad  and  claim 
the  house,  bis  administrator  cannot  successfully  claim 
it  unlets  there  is  soccething  else  to  aasiat  us.  It  is 
iaid»  however,  that  though  generally  there  is  no 
duty  on  the  executor,  yet  iu  this  particular  cage  there 
is  a  duty,  becauqe  by  reason  of  the  gift  over  the 
executor  will  get  an  advautige,  and  for  that  proposi* 
tion,  reliance  is  placed  upon  an  observation  of  Lord 
Hardwicke  in  Chmiucy  v,  O rat/don,  of  which  the 
marginal  note  is  this:  "Where  there  is  a  condition 
annexed  by  a  wiU  to  a  devise  of  real  or  personal 
estate,  and  no  notice  required  to  be  givcUj  noleas  tbe 
legatees  perform  the  conditioD,  they  c%nnot  be 
intitled,  and  where  there  is  a  devise  over  a  forfeiture 
incurs.  *'  As  Mr,  Row!  at  da  very  properly  says,  that 
is  against  him ;  but  iu  giving  judgment  Lord 
Hardwicke  it  made  to  say  this:  **It  is  said  the 
executors  should  have  given  notice,  but  the  testator 
has  laid  no  such  obligation  upon  them,  n either  do  the 
executors  take  any  beneficial  interest,  whether  the 
condition  be  performed  or  broken/'  It  is  said  of 
that  passage  that,  although  it  assumes  that  generally 
there  is  no  duty  on  the  executor  to  giTe  notice,  it 
puts  an  exception  to  that  rule  where  a  testator 
has  by  the  terms  of  his  wiU  laid  an  obligation  upon 
the  e^eoutor,  or  where  the  executor  takes  aome 
benelitial  interests  If  one  were  sure  that  Lord 
Hardwicke  intended  to  decide  atiything  of  the  sort, 
one  would  give  further  considfration  to  the  contention 
founded  on  ihat  pasiage.  But  the  question  which  we 
have  to  decide  was  not  railed  in  that  caiie,  and  there 
WM  HQ  argument  bated  on  the  assumption  that  an 


executor  who  took  a  beneficial  interest  had  a  special 
obligatioQ  to  give  notice.  That  being  so,  it  teems  to 
me  we  must  start  with  the  assumption  that  there 
is  no  duty  to  give  notice  imposed  on  the  executor 
either  by  the  general  law  or  by  the  special  proviiions 
of  the  will. 

Under  these  cir  cum  stances  what  is  the  posltioii 
of  the  plaintiff  F  The  plain U if  most  either  maka 
out  misrepresentation  amounting  to  fraud,  or  a 
misrepresentation  acted  upon  on  which  an  estoppel 
can  be  based.  It  is  admitted  that  fraud  cannot  be 
maintained.  This  is  nterely  a  case  of  estoppel,  and 
the  estoppel  is  suppose  to  ba  based  on  the  assump- 
ti:in  that  on  the  correspjndence  tbe  executor  hf  him- 
self or  hjs  agent  represented  that  the  bequest  of  the 
house  waa  a  siinple  bequest,  without  any  such  condi- 
tion as  in  fact  exiated,  and  that  Evan  Lewis  c banged 
his  position  in  oonsequeuce  of  this  representation.  It 
seems  to  me  that  he  did  not  change  his  position  in 
consequence  of  that  reprt  sentation,  I  very  mnch 
doubt  whether  anyone  can  find  in  theie  letters  the 
statement  of  fact  relied  on  ;  but  even  if  one  could,  it 
is  plain  that  there  is  no  proof  that  the  non^rettira  of 
Evan  Lewis  to  oJaim  was  the  consequence  of  his  acting 
upon  tbia  representationi,  I  think  tbe  onus  waa  on 
the  plaints  fT  to  prove  that ;  so  that  in  the  result  thera 
are  two  res  son  a  why  thia  alleged  estoppel  fails.  Oat 
is  because  the  lettera  contain  no  statement  sufficiently 
precise  and  clear  to  form  the  basis  of  tbe  estoppel ;  the 
second  ia  tha*:,  even  if  there  waa  a  suffiLiently  precise 
and  clear  statement,  there  is  no  proof  that  it  w«« 
aoted  upon.  For  these  reasons  I  think  that  the 
judgment  of  Joyce,  J.^  wa^  right,  and  that  the  appeal 
must  hi  dismifsed  with  coits. 

Homer,  LtJ,— I  am  of  the  same  opinion*  [Eit  lord- 
ship then  gave  his  reas  >ni  for  the  view  be  took  of  the 
eaap,] 

Cosieks-Habdy,  L.J.— I  agree,  and  that  for  the 
same  reasons*  It  is  pi  da  there  is  no  primd  fade  duty 
resTing  on  an  executor  to  giire  notice.  But  it  Is  idd 
that  although  that  ia  ao,  there  Is  an  exci^ption  in  the 
ctse  of  an  executor  having  himself  an  in  tercet  in  the 
legacy*  For  that  there  ia  no  trace  of  authority  in  the 
way  of  deciaion,  and  no  trace  of  an  opinion  by  any 
text* writer.  There  is  nothing  but  the  passage  in 
Lord  Hardwicke's  jadgmeut  which  the  industry  of 
c:)unsel  has  succeeded  in  unearthing*  I  do  not  regard 
that  as  anything  more  than  the  sort  of  obiervation 
which  a  judge  might  make  upon  a  point  which  waa 
not  argued  before  him  and  which  did  not  arise  in  the 
case. 

Solicitors*  irnnimore  &  Sc^i,  for  SpkMt  li  $<m§t 
Pontypridd  ;  IhMer,  Ruht^h  ^  Oa,i  for  W*  R,  Dswm 
it  Co.t  Pontypridd. 


Wi%  ^outt  of  W^ntm, 


Feb.  28;  Mart^  S< 


Oban.  Div*  I 
F^wdU,  J.  t 

In  re  MoRTiMEB  (Deceasbd), 
Gray  !%  Oeat*  (a.) 

WiU—Comtntctim—Pfrjidmtif~Qf*^*8t 
A  k^taim-  devhv^d  ftEthohU  to  F,  {?.  for  Ufi,  ihm  I0 
tJi^  ii»ttr  t}/  F.  (?*,  uijcm  varkui  timiUtUvHS  which  umt 
void  Ji>r  TtmokntMB^  and  JinaUy  to  F.  f/,  in /ee^  F*  (J» 
ditd  a  J*nchilor,  The  limitaUmid  to  (he  iutie  0/  F,  G. 
left  out  hit  smta*  mns*  daa^hUra* 

(u.)  Exported  by  C,  K,  Camdes  Noad,  Esg.p 
Barristar-at-Law. 
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High  Court. 


In  be  Mortimbb  (Deobasbd). 


High  Court. 


Hdd^  that  the  doctrine  of  cy-pr^s  doea  not  apply  when 
simple  estates  tail  cannot  he  framed  to  exclude  and  include 
the  classes  of  persons  designated  by  the  testator  for 
exclusion  and  inclusion,  to  attain  this  result  contin- 
gent limitations  are  not  to  he  introduced  in  the  course  of 
the  estates  tail,  Dlotnm,  that  the  doctrine  of  cy-pi  ^s 
may  he  invoked  on  behalf  of  an  ultimate  remainder. 

Doctrine  of  cy-pr^a  discussed, 

Monypenny  v,  Denng,  2  De  0,  M,  <{■  Q,  145,  ap- 
proved. 

Martelli  v,  Holloway,  5  H,  L,  632,  explained, 

Smninoos. 

John  Mortimer,  of  Plppiogford  Park,  in  the  connty 
of  Sussex,  by  hit  will,  dated  in  1870,  bequeathed  the 
Pippingford  Park  eetate  (sabjeot  to  certain  charges) 
''to  the  use  of  Frederick  Uray  and  his  assigns  dann^ 
hiB  life  without  impeachment  of  waste,  and  after  his 
decease  to  the  use  cf  the  first  and  erery  other  son  of  the 
said  Frederick  Gray  successively  according  to  seniority 
and  as  to  his  respective  assigns  for  his  life  without 
impeachment  of  waste  and  from  and  immediately 
after  the  decease  of  each  sach  son  respectively  to  the  ace 
of  the  first  and  every  other  son  of  that  son  successively 
aooording  to  seniority  in  tail  male  so  that  each  elder 
of  the  sons  of  the  said  Frederick  Ghray  and  his  first 
and  other  sons  shall  take  before  each  younger  of  such 
sons  and  his  first  and  oUier  sons,  and  after  the  deter- 
mination of  all  tlie  said  uses  to  the  use  of  all  and 
every  the  daughters  of  each  of  the  sons  of  the  said 
Frederick  Gray  as  tenants  in  common  in  tail  with  cross- 
remainders  in  tail  between  and  among  such  daughters 
if  more  than  one  and  if  all  such  daughters  but  one  shall 
die  without  iesue  and  if  there  shall  be  only  one  such 
daughter  the  whole  to  be  to  the  use  of  such  one  daughter 
in  tail,  my  meaning  being  that  the  daughters  of  the 
several  sons  of  the  said  Frederick  Gray  shall  n  ot  take 
concurrently  but  that  the  daughters  of  each  elder  of 
such  sons  shall  be  entitled  before  the  daughters  of  all 
the  younger  of  the  said  sons  and  after  the  determination 
of  all  the  aforesaid  uses  to  the  use  of  all  and  every 
the  daughters  of  the  said  Frederick  Gray  as  tenants 
in  conmion  in  tail  with  cross-remainders  in  tail 
between  or  among  such  daughters  if  more  than  one 
and  if  all  such  daughters  but  one  shall  die  with- 
out issue  or  if  there  shall  be  only  one  such  daughter 
the  whole  to  be  to  the  use  of  such  one  daughter  in  tail, 
and  after  the  determination  of  all  the  aforesaid  uses 
to  the  use  of  the  said  Frederick  Gray  his  heirs  and 
assigns  for  ever." 

The  testator  also  directed  certain  heirlooms  and 
other  personal  estate  to  be  settled  upon  trusts  as 
nearly  as  possible  the  same  as  those  above  set  forth 
88  the  rules  of  law  and  equity  would  permit. 

The  testator  died  on  the  20(;h  of  September,  1871, 
leaving  his  brother  Keith  Mortimer  his  heir-at-law. 

Frederick  Gray  entered  into  possession  of  the 
demised  hereditaments,  and  died  in  1903,  leaving  a 
will  dated  the  18th  of  November,  1901,  of  which 
Alexander  and  H.  F.  Gray  were  the  executors  and 
trustees.    He  never  had  any  issue. 

The  summons  sought  to  have  it  determined  whether 
upon  the  death  of  Frederick  Gray  the  ultimate  limita- 
tion to  him  in  fee  took  effect,  or  whether  the  Pipping- 
ford Park  estate  or  the  personalty  assigned  to  attend 
the  inheritance  then  devolved  on  the  heir-at-law  and 
next-of-kin  of  the  testator. 

Ealdanct  K,C.,  and  B,  J.  Parker,  for  the  executors 
t>l  the  will  of  Frederick  Gray,  argued  that  the  doctrine 
t>f  cy-pris  was  applicable  to  the  present  case,  it  being 
admitted  that  the  limitations  in  the  will  offended 
against  the  rule  against  perpetuities.  The  limitations 
in  the  will  were  so  framed  as  to  leave  out  the 
daughters  of  sons  of  sons  of  Frederick  Gkay  from  the 


'Sncoession,  and  to  get  over  this  difficulty  and  secure    first  instance  to  extend  it,  though  I  should  be  glad 


the  application  of  the  cy-pres  doctrine  two  alternative 
arguments  were  put  forward :  (1)  If  the  doctrine  of 
cy-pres  was  held  only  to  admit  the  replacing  of  the 
void  limitations  by  simple  estates  tail,  and  it  was 
necessary  to  admit  to   the  succession  persons  not 
admitted  by  the  testator — in  thi9  case  sons'  sons' 
daughters  of  Frederick  Gray — this  was  not  a  fatal 
objection  if  it  did  not  admit  persons  expressly  left 
out  by  the  testator,   but  simply,  as  in  this  case, 
persons    tacitly  omitted.      Lord    St.    Leonards,    in 
Monypenny  v.  Bering ^  2  De  G.  M.  &  G.  145.  approved 
the  cases  of  Pitt  v.  Jackson,  2  Bro.  C.  C.  61,  and 
Vanderplank  v.  King,  3  Hare  1,  where  the  limitations 
substituted  for  those  in  the  will  brought  in  persons 
not  provided  for  by  the  testator.    Lord  SK  Leonards 
says  that  the  general  intent  is  to  be  preserved,  but  the 
particular  intent  being  already  void  at  law,  it  is  no 
sacrifice  of  the  particular  intent  to  preserve  the  general 
intent  by  departing  from  the  exact  lines  of  the  par- 
ticular intent.    The  dictum  of  Swinftn  Eady,  J.,  in  /n 
re  Rising,  [1904]   1  Ch.  635,  62  W.  E.  Dig.  47,  that 
the  object  of  giving  effect  to  the  general  intent  must 
not  ba  gained  at  the  expense  of  the  particular  intent, 
may  be  similarly  explained.    In  fact  the  doctrine  of 
cy-pres  may  be  used  to  put  in  a  new  line  startiog  from 
the  first  tenant  for  life  {Hampton  v.  Hvlman,  25  W.  E. 
459,   6  Ch.   D.    186),   the  so-called   doctrine   being 
merely  a  rule  of  oonstruction :  Humherston  v.  Hum- 
berston,  1  P.  W.  332.     [Farwell,  J.,  held  that  by  the 
particular  intent  was  meant   the  quantum  of  estate 
given  to  the  various  classes  of  persons.]    (2)  It  is 
permissible  to  put  in  any  limitations  allowed  by  law 
which  will  carry  out  the  testator*s  intentions.     If  by 
any   means    you    could   thus    preserve    the    classes 
defined  for  inoluftion  or  exclusion  by  the  testator  the 
dootripe  of  cy-pres  would  apply.    In  the  present  case 
acontiogent  remainder  was  proposed  to  be  introduced 
so  as  to  leave  out  the  daughters  of  sods*  sons  of 
Frederick  Gray  :    Nicholl  v.  Nicholl,  2  Wl.  Bl.  1159; 
Parkin  v.  Cresswell,  24  Ch.  D.  102,  32  W.  E.  Dig.  230. 

Butcher,  K.C,  and  A.  S,  Spencer,  for  the  next-of- 
kin  of  the  testator,  submitted  that  the  doclriae  of 
cy-pres  did  not  apply  and  that  there  was  an  intestacy. 
(1)  The  doctrine  had  never  been  applied  to  make 
good  an  ultimate  limitation  following  other  limita- 
tions bad  for  perpetuity,  but  to  mi^e  good  inter- 
mediate limitations  in  favour  of  persons  who  were 
express  objects  of  the  testator's  bounty,  which  the  heirs 
of  Frederick  Gray  were  not.  (2)  The  doctrine  did  not 
apply  unless  an  estate  tail  or  a  series  of  estates  tail 
could  bs  framed  to  include  all  the  objects  of  the 
testator's  bounty  and  no  other  classes  of  persons.  To 
attain*  this  end,  contingent  limitations  and  similar 
devices  are  inadmis«>ible.  Buckley,  J.,  in  In  re 
Bichardson,  52  W.  E.  119,  [1904]  1  Ch.  332,  has 
said  that  where  there  is  a  direction  hopelessly  incon- 
sistent with  an  estate  tail  cy-pres  does  not  apply.  (3) 
No  legal  limitations  could  be  framed  which  would 
have  the  desired  effect  of  excluding  the  class  of  sons' 
sons'  daughters  and  no  others,  even  if  contbgent 
remainders  were  allowed  to  be  introduoad. 

B.  J,  Parker  replied. 

Upjohn,  K.C,  and  Wurtthurg  appeared  for  others 
of  the  defendants. 

Jenkins,  K.C,  and  Errington,  for  the  trustees  of 
the  will  of  John  Mortimer. 

Farwell,  J.,  in  giving  judgment,  sud :  This  is  a 
question  of  an  old  doctrine  of  real  property  law,  and 
Lord  Bomilly  has  said  that  the  doctrine  of  cy-pres 
ought  not  to  be  extended.  In  my  judgment  this  is 
a  case  outside  the  scope  of  application  of  the  reported 
decisions,  and  I  do  not  feel  at  liberty  as  a  judge  of 


9m 


THE  WEEKLY  BEPORTER. 


CApiiliStiBOfi^J  VoL  IHL 


EniH  Ck)UET. 


I2X  KB  MoExncKE  (DEOKAasD),— In  be  Qrassi. 


High  Ooitst. 


if  tb#  Court  of  Appeal    or    the    House    of    L'>rda  I 
l»w  their  way  to  doing  ho.     I  tbiok  I  &m  biund  to 
expresi  ttiy  own    mew,  although  by  agreeiDg  with 
some  I  neceisarily  diifer   from  others  of    the  matiy 
vary  in  g  expieflaiont  of  opitiioa  read    to    me    ffoin 
Tarioua  leamed    judges,      I  agree  with  Sir  Odorga 
Jeaael  wb«n  he  lays  that^  in  his  view«   ci/-p7t's  h  an 
nufurtunate  phraie,  becmiae  it  ii  nothing  mom  than  a 
role  of  €0[)  struct  ion*     I  do  not  think  it  en  exceptioa 
to  the  rule^  well  establiihed  In  the  Hoase  of  liorda^ 
that  you  fifst  couQtme  your  wUl  without  reference  t> 
any  question  of  perpetuitieii  and  then  apply  the  rule* 
I  think  that  u  really  what  the  House  of  Lord  a  meaat 
in  MaTtelH  v^  Hollowag,  5  H,  L«  532,  where  they  say : 
'*  There  may  ba  a  particular  oUuae  iu  a  will  wblob  on 
one  comtr action  appeara  to  offend  agftin^t  the  law 
relating  to  perpetuities,  but  if  it  h  fairly  oftpitbie  o! 
another  ooiiatmction  which  avoids  that  objectiou,  the 
latter  eoDstruction  will  be  pr^'ferred^  eapecittlly  ii  it  is 
found  to  be  in  aceordacce  with  the  geneTal  rntentioa 
of  the  will/'     NoWf  taking  it  aa  a  question  of  oon- 
ttnietion,  I  have  only  to  eee  what  is  the  fair  construQ- 
tion  of  the  words  of  the  testator,  having  reg%rd  to  the 
authorities  which  have  goce  before.     I  think  they  are 
aU  Hummed  up  in  Mvnypmntf  v.  Dicing ^  2  De  G*  BI,  & 
O.  145^    I  agree  with  Lord  St,  Li^ouards  about  the 
general    and    par  Lie  alar  iuteut.     There  are  not  two 
conflictiBg  intents ,  because  you  strike  out  the  particular 
intent  if  by  that  you  mean  an  intent  wMoh  ia  Qon- 
trary  to  the  rule  against  perpetuitiea.     That  is  what 
Lord  St.  Leonarda  says,  and  looked  at  iu  the  way  I 
have  suggested,  ou  the  true  construction  of  the  will 
there   is  no  such  In  tan  t  \  there  is  only  the  general 
intent,  which  is  a  perfectly  lawful  one^  and  so  far  as 
popaible  the  con  ft  will  give  effect  to  that.    Then  there 
are  certain  limitations  laid  down  by  the  courts  from 
time  t J  time.     I  think  the  rule  is  accurati^ly  stated  in 
Gray  on  Perpetuities  where  he  «aya ;  "  When  land  is 
deviaed  to  au  unborn  person  for  life,  remainder  to  his 
children  in  tail,  either  sacceiaively  or  af  tenants  in 
€ommon    with  croaa^remAinderq,  the  unborn  person 
takes  an  estate  tail ;  and  when  land  is  devised  to  an 
unborn  person  for  life,  remainder  to  his  sons  in  tail 
male,  either  successively  or  as  tenants   in   common 
with  croaa- remainders,  the  nub-irn  person   takes  an 
estate  tail  male.    This  is  calle d  the  doctrine  of  ty  ^-prh . ' ' 
Lord    8t,    Leonarda^     in   Mony penny    v.    Dering^  at 
p.  174  of  2  De  G.  M.  &  O.,  say  a :  **  I  apprehend  the 
rule  is  this,  that  neither  by  implication  nor  by  the 
doctrine  of  €y-prh  can  an  estate  be  carried  to  a  class 
or  a  portion  of  a  claea  for  whom  the  testator  never 
intended  to  provide."     That  is  binding  on  me  and  it 
does  not  want  my  approval,  but  if  it  did  it  has  it.     It 
may  be  that  Mr.  Haldane  wa^  right  io  bis  comment ^ 
that  the   Lord    Chancellor  was   dealing  at  pp,   170 
and  171  with  a  case  where  there  wa«  such  a  clear  iti- 
tention  to  exclude  a  class  that  to  give  that  olaai  any 
interest  under  the  cy-prt-s  doctrine  would  have  con- 
flicted with  what  may  be  almost  called  the  express 
directioDB  of  the  testator.     But  whether  that  is  so  or 
not,  I  think  that  the   same  thing  may   be  said  here, 
where  a  class  has  been  omitted  altogether^  and  I  mast 
hold  intentionally  omitted. 

The  second  branch  of  the  rule^  as  to  e3[ eluding 
someone  who  is  an  object  of  the  testator*!  bounty  does 
not  arise  in  the  present  case.  The  diflEculty  thati  should 
include  daughters  of  the  sons  of  socs  if  I  gave  an  estate 
tail  is  proposed  to  b#  got  over  by  a  most  ingenious 
contiDg^nt  limitation  suggested  by  Mr,  Parker, 
The  terms  of  the  proposal  were  only  written  hastily 
in  court,  but  even  if  a  limitation  could  be  devised 
which  would  hold  water— as  to  which  I  fxpress  my 
respectful  doubt — I  do  not  think  the  court  has  ever 
gone  to  that  length.  The  court  has  » imply  inserted 
an  eitate  tail.     This  is  not  a  qa««tioti  of  some  sort  of 


condition  precedent  at  the  commencement  of  the 
estate  tail,  in  which  case  it  might  be  different,  but  it 
is  inserted  in  the  end  of  the  limitations  find  it  breaks 
the  ordinary  peaceful  flow  of  the  estates  tail.  There 
is  no  precedent  for  it,  and  I  am  not  going,  as  a  jadgd^ 
of  first  instance,  to  introduce  it  now  for  the  finfe^ 
time. 

Then  if  I  at  ooce  reject  that,  I  can  see  no  ground 
on  which  I  can  seriously  distinguish  this  case  from 
Moni/peiintf  v.  Ikrinyt  or  the  case  before  Buckley  J,, 
iu  1004  {fn  re  Hkhardiori,  52  W.  E,  119,  [1904]  1  Ch, 
332).  That  being  sot  it  is  not  necessary  to  say  auy- 
thlng  about  the  other  point  which  Mr,  Butcher  took 
(see  (IJ  in  Butcher,  K.C/s,  argument);  I  think] 
that  Mr,  Parker  has  suecesa fully  answered  it.  If  th 
doctrine  of  ey-pr^A  were  applicable  it  would  not  bo  1 
any  the  Less  so  because  all  the  intermediate  limttationli 
bad  slipped  out. 

Decided  that  tht  real  t^taU  and  tht  residaarypericnjid 
estate  settled  to  attettd  it  dei^olvtd  upon  the  heir^ut-law 
and  next-o/'kin  o/  the  tesUdor  respediv^ly* 

Solicitors  for  the  trustees,  A.  F,  c£  II*  IF.  Ttiwcrfif, 

Solicitors  for  the  heirs-at*law,  Langham  ^fs  Swi/l ; 
Fmcock  iJt  Ovddard, 

Solicitor  J  for  the  exeoutors  of  Frederick  Graf, 
Wad^  <&  LydL 


u 


March  16. 


Chan,  Div. 
Buckley,  J 

In  ft  GiLAfiai. 

STUBBKRFmLD   u.   GfiASSI,  {«*) 

Will— British  subject^Holograph  in  aecofdanm  with 
law  of  place  where  made—LituekUdt  in  England — 
Wills  (Lord  Kingsdown's)  Ad,  1801  (24  S  25  Picl. 
t.  114),  a,  L 

A  will  made  abroad  by  a  Britkh  9uhfed,  wki^h  4§ 
valid  according  to  the  law  of  tfie  place  where  it  is  fnadtf 
is  wdl  fj:ccuttdt  not  only  for  the  purpc^se  o/  hting 
admitted  in  England  and  Ireland  to  probate,  hut  aho/or 
the  pur  pose  of  disposing  of  leasehold  propertif  in  England 
comprised  in  lY, 

Adjourned  summons. 

G.,  an  Italian  by  origin,  became  naturalized  in 
England,  and  acquired  an  English  domicU,  which  he 
retained  until  the  date  of  his  death. 

Oq  the  lat  of  November,  1901,  while  on  a  visit  to 
Italy /he  made  a  holograph  will,  which  was  uoattetted 
but  valid  by  Italian  law,  and  which  oonCained, 
amongst  other  things,  a  bequest  of  ''the  nsnfniot 
for  life  of  all  my  property  to  my  wife  wherever  tb« 
said  property  may  be  situate*'* 

The  testator  died  in  Italy  on  the  22ad  of  De<^mb«r» 
1991,  and  his  will  was  subseqaently  admitted  to 
probate  in  England* 

It  was  found  by  the  maater^s  certiflcate  that  m 
bequest  of  the  usufruct  of  any  property  of  any 
nature,  whether  real  or  personal,  by  Iti^i^n  law  givi>s 
to  the  legatee  the  right  to  enjoy  such  property  tn 
epecir  without  liability  to  account. 

The  testator  at  the  time  of  his  death  was  poastssed 
of  certain  leasehold  property  in  England,  and  the 
question  raised  by  the  summons  was  wbetber  rnxf 
interest  in  thii  leasehold  property  passed  by  the  will, 
or  whether  the  testator  died  int^tate  iu  respect  of 
that  property. 

Birrell,  K.C,  and  A.  J.  Vhitty,  lor  the  widow,-^ 
The  will  is  good  under  the  Wills  Act,   l^Gl,  com- 

(a,)  Reported  by  H.  H*  Knra,  Ei*q.,  Barrister^st* 
Law. 
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monly  called  Lord  Kingsdown's  Act,  s.  1,  and 
passes  the  leasehold  property.  Personal  estate  is 
not  restricted  to  movables,  bat  indades  leaseholds : 
Foote*s  Private  International  Jurisprudence  (3rd  ed.], 
pp.  268  (6),  340;  Dicey's  Conflict  of  Laws,  p.  72; 
Frthe  ▼.  L&rd  Carbery,  21  W.  E,  835,  L.  B.  16  Eq. 
461,  466.  V  <' Personal  estate"  in  Lord  Kiogsdown^s 
Act  means  personal  estate  as  defined  in  section  I  of 
the  Wills  Act,  1837,  and  therefore  includes  lease- 
holds. I(  this  will  did  not  pass  the  leaseholds  it  did 
not  pass  any  property  at  all:  Stanley  y.  Banu,  3 
Hagg.  Bcc.  373  and  447 ;  Davis  ▼.  Gibb$,  3  P.  Wms. 
26 ;  In  re  Watson,  35  W.  E.  711. 

F,  Whinney^  for  the  residuary  legatees  in  remainder, 
adopted  the  aboye  arguments,  and  quoted  Butler  y. 
Butler,  33  W.  E.  192,  28  Oh.  D.  66. 

Buckmaster,  K.C.,  and  Sheldon,  for  the  next-of-kin. 
— ^Tnis  will  has  not  been  so  executed  as  to  pass 
immovable  property  in  this  country.  Section  1  of 
Lord  Kingsdown's  Act  has  done  nothing  with  regard 
to  the  disposition  of  personal  estate,  but  only  provides 
for  the  admission  of  the  will  to  probate  so  as  to  pass 
the  legal  title.  Even  if  it  has  affected  the  disposition 
of  personal  estate,  it  has  not  touched  the  disposition 
of  immovable  property:  Dicey's  Oonflict  of  Laws, 
691 ;  Jarman  (5th  ed),  9 ;  Pepin  v.  Bruyere,  50  W.  E. 
34,  [1902]  1  Ch.  24. 

BuoELBT,  J. — ^The  question  to  be  decided  is  whether 
the  words  '* personal  estate"  in  section  1  of  Lord 
Kiugsdown'i  Act  include  leaseholds.  The  divisions 
of  property  into  real  and  personal,  and  into  movables 
and  immovables,  are  divisions  which  are  familiar  to 
most  of  us,  and  are  not  co-terminous.  Leaseholds 
are  immovables,  but  are  nevertheless  personal  estate, 
although  they  are  said  to  savour  of  the  realty.  A 
door  is  thus  opened  to  controversy  whether  the  words 
*'  personal  estate "  in  Lord  Kingsdown's  Act  are 
confined  to  movables.  When  the  Wills  Act  was 
passed  in  1837  care  was  taken  to  define  personal 
estate,  and  in  section  1  a  definition  was  introduced 
which  dtfiues  personal  estate  in  words  which  extend 
to  leasehold  estates  and  other  chattels  real.  Section 
11  of  the  same  Act  provides  that  any  soldier  being  in 
actual  military  service  or  any  mariner  or  seaman 
being  at  sea  may  dispose  of  his  personal  estate  as  he 
might  have  done  before  the  passiog  of  this  Act  It 
ooSd  not  be  disputed  that  the  words  "  personal  estate  " 
as  there  used  would  include  any  leasehold  property 
which  the  soldier  or  mariner  might  possess.  Section 
26  of  the  Wills  Act  provides  that  a  general  devise  of  a 
testator's  lands  is  to  include  leasehold  estates  where 
he  has  no  freehold  estate  to  which  the  description 
could  apply ;  but  the  Act  generally  proceeds  on  the 
footing  that  leasehold  property  is  not  real  estate.  All 
the  sections  indeed  tend  to  show  that  the  Wills  Act 
proceeds,  not  on  the  division  between  mobilia  and 
immobilia,  but  on  that  between  real  and  personal 
estate,  and  that  was  the  distinction  recognized  when 
Lord  Kingsdown's  Act  was  passed.  Lord  Kings- 
do  wn*8  Act  was  passed  in  1861,  and  is  entitled  "an 
Act  to  amend  the  law  with  respect  to  wills  of 
personal  estate  made  by  British  subjects."  That  title 
does  not,  it  is  true,  refer  in  so  many  words  to  the 
Wills  Act,  1837,  but  the  law  which  L  >rd  Kingsdown's 
Act  was  going  to  ameud  was  in  fact  contained  in  the 
Wills  Act,  1837.  The  Wills  Act  required  wills  to  be 
executed  in  a  certain  manner ;  Lord  Kingsdown's  Act 
was  going  to  affect  that  law  and  to  say  that  in  certain 
oases  wills  shoidd  be  admitted  to  probate  although 
that  Act  had  not  been  complied  with. 

The  first  section  of  Lord  Kingsdown's  Act  relates 
to  wills  made  out  of  the  United  ^ngdom  by  British 
subjects.  The  second  section  relates  to  wills  made  in 
the   United   Kingdom  by  British  subjects.      These 


two  sections  are  framed  alike,  but  there  are 
certain  merely  verbal  differences  between  them 
which  may  have  arisen  from  a  want  of  sufficiently 
scanning  the  lauguage,  but  cannot  have  been 
intended  to  vary  the  meaning.    For  iostance,  section 

1  refers  to  ''a   British    subject,"   whereas   section 

2  speaks  of  '*any  British  subject."  One  seotion 
refers  to  "the  law  of  the  place"  where  the  sane 
was  made;  the  other  refers  to  "the  laws  for 
the  time  being  in  force  in  that  part  of  the  United 
Kingdom  where  the  same  is  made."  Again,  in 
the  words  with  which  I  have  to  deal  there  is  a 
difference  of  language,  inasmach  as  section  1  runs, 
"shall  as  regards  personal  estate  be  held  to  be  well 
executed  for  the  purpose  of  being  admitted  •  .  • 
to  probate";  whereas  section  2  runs,  "shall  as 
regards  personal  estate  be  held  to  be  well  executed, 
and  shall  be  admitted  ...  to  probate."  I  have 
to  look  to  see  whether  section  1  means  that  the  will 
is  to  be  well  executed  for  the  purpose  of  being 
admitted  to  probate,  but  not  for  some  other  purpose 
— for  iustance,  the  purpose  of  passiog  property.  I 
cannot  understand  how  that  can  possibly  be  held  to 
be  the  meaniug.  The  variance  between  the  two 
sections  is,  in  my  judgment,  one  of  words  only,  and 
not  of  meaning.  "Shall  as  regards  personal  estate 
be  held  to  be  well  executed  for  the  purpose  of  beiug 
admitted  to  probate."  What  is  the  meaning  of  that  ? 
Does  it  extend  to  make  a  gift  of  leaseholds  to  a 
certain  person  effectual  P  I  see  no  reason  at  all  why 
it  does  not.  According  to  the  definition  in  the  Act 
which  this  is  amendiog,  it  does ;  and  section  4  of 
Lord  Kingsdown's  Act  gives  an  additional  reason  ;  it 
says  thiit  nothing  in  that  Act  contained  shall 
invalidate  any  will  "as  regards  personal  estate" 
which  would  have  been  valid  if  that  Act  had 
not  been  passed,  except  in  so  far  as  such  will  may  be 
revoked  or  altered  by  any  subsequent  will  made 
valid  by  that  Act.  The  personal  estate  there 
referred  to  is  the  same  thing  as  is  referred  to  in  seotion 
1,  and  in  section  11  of  the  Wills  Act,  so  that  section  4 
must  include  leaseholds.  I  see  no  reason  whatever 
why  the  expression  "  personal  estate"  in  Lord  Kings- 
down's  Act  should  be  held  not  to  include  leasehold 
property.  There  is  another  reason  which  appears  to 
me  to  support  the  conclusion  at  which  I  arrive. 
Before  Lord  Kingsdown's  Act  was  passed  a  British 
subject  domiciled  abroad  who  made  a  will  according  to 
the  law  of  his  domidl,  made  a  will  which  was  admitted 
to  probate  here,  and  which  would  pass  the  legal  title  in 
any  leaseholds  given  by  the  will,  out  would  not  pass 
the  beneficial  interest  in  them.  That  person  is  the 
person  dealt  with  in  section  1.  Mr.  Buckmaster 
argued  that  nothing  was  done  by  Lord  Kingsdown's 
Act  for  such  a  person.  But  it  seems  to  me  that  this 
Act  enables  him  to  deal  with  the  beneficial  interest  iu 
the  leaseholds. 

I  need  not  refer  to  the  cases  dted,  they  are  all 
authorities  for  familiar  propositions.  Of  course  it  is 
a  diff-^rent  thing  to  say  that  Lord  Kingsdown's  Act 
is  to  affect  the  legality  of  the  dispositions  of  a  will  and 
that  a  will  to  which  Lord  Kinffsdotvn's  Act  appliei 
can  bs  effectual  in  any  way  other  than  that  which 
results  from  its  being  admitted  to  probate;  for 
example,  although  it  might  be  admitted  to 
probate  it  is  clear  on  the  authority  of  Freke  v. 
Lord  Carbery  that  provisions  in  a  wUl  infringing 
Thellusson's     Act    or    the    English    law     affainst 

Serpetuities  would  not  be  validated  by  Lord  Kings- 
own's  Act.  For  that  reason  section  1  does  not  say 
that  the  will  shall  be  held  to  be  well  executed  for  all 
purposes.  The  section  says  in  effeot  that  the  will 
shaU  be  valid  for  the  purpose  of  being  admitted  to 
probate,  and  will  then  take  its  place  and  be  effectual 
for  other  purposes  so  far  as  the  law  of  this  country 
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FoPL^R  TJfrioir  ir,  Martin. 
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allows.  The  tastatot  liera  wai  an  Italiati  by  origin, 
but  at  tbe  time  of  hia  death  be  wa»  naturalized  and 
domiciled  in  ttiia  oonntfy,  and  for  all  purpoisea 
material  to  this  caas  h&  waa  an  Euglishman,  He 
WAnt  on  a  visit  to  Ital|r  and  died  there »  and  bia  caie 
oleatly  fatU  within  lectioa  I  of  L'>rd  Kinsidown's 
Act.  The  will  waa  made  out  of  the  United  Kingdom 
by  a  Eritiah  subjectj  and  wai  valid  according  to  the 
l^w  of  the  place  where  it  wm  made,  and  bos  been 
admitted  to  probat^^  B/  bia  will  h()  Ivtt  the  nsufruct 
of  hU  property  to  hit  wife.  I  hold  that  the  leasi^- 
bolds  were  disposed  of  by  the  wilU  and  conaeq^nently 
that  the  widov  Is  entitled  to  a  life  iutoreat  in  hia 
leaseb'lla,  and  it  ia  not  dtapne^d  that  she  has  the 
right  to  tnj  iy  tbem  in  speciti. 

Solicitors^    H,    Fm    Oddy ;    T*    Rkhardi ;  Markhj, 


(Lord  AWeratme,  L.C.J. ,  and  >  Feb.  2. 

Kennedy  and  Ridley,  JJ*)     ) 

Poplar  llffiojf  u,  MiEXisr.  (a.) 

Poor  htw— Pauper-- Wil/iil  rtfaml  to  m*$iHtiht  htmself 
-^^ile/uml  of  wtwk  oftited  on  certain  condUhfii  at 
J^hour  cohnif-^Iknifinahffne^s  of  rf/ti&d^~  Vagrancy 

Th§  rupondmi,  who  t£Kti  an  ahh  hydM  inmn  aged 
iJdfty-nim  yttn^  h&iame  an  inmate  of  a  workhome*  The 
Hbtiur  mtster  i(X)k  htm  and  other  j>'jM/>fri  to  the  hihoiir 
colony  at  Hadlehjh^  Essex,  which  ims  eituhbahtd  with  the 
Mtnction  of  the  Local  GonernmBnt  Bmrd  by  thf.  Sahuthn 
Armi/for  the  ttctpilon  and  mnploynxint  of  deHitnte  mtn. 
On  atgiting  an  agreement  to  ic  hoand  hg  the  rtde^  of  the 
colony  the  respimdmt  could  have  started  work  on  prob<t- 
twn^  re&ivimj  in  return  food  and  free  lodgivg  and  irL  a 
wmk*  If  he  had  remained  on  he  might  haue  hee^v  tin* 
ploged  at  digging  dai/  far  hrkkif  at  which  employment 
he  might  htve  earned  up  to  305.  a  week.  Re^  however, 
refuml  to  iign  the  agrctment^  ttnd  on  inhAequentlg  again 
htcfiming  clnrgeahte  to  the  union  tvas  charged  as  an  idle 
and  disimltrlg  per^rm  under  aectimi  3  of  the  Vttgrumey 
Ad,  1824^  hg  the  guard  inns.  The  police  Tnfjtg($trate 
hf fitve  ivhom  the  charge  waa  hmrd  ref^iml  ta  comndt  hut 
$tnl^d  a  tarn  for  iht  I  Ugh  Conrt,  At  ike  heating  the 
court  dteided  to  remit  thu  ctiae  to  ccmfider  the  conditiims 
npna  whieh  work  hat  been  offtred,  and  whtther  the 
pauperis  re  final  to  accfpt  it  was  or  was  not  in  the  cir- 
cum^tunres  reasonahh.  The  mafjidmte  found  that  the 
agneniint  contmntd  amditi  ms  bt/  whifJi  the  f.ohmiat  iP'/ff 
reguirel  to  ttndfrrtake  (o  diseonra^e  Mtr  ^vhinht^  from 
entrriihf  pre'niits  where  int<ixieatiaff  liqnon  were  sold, 
an^l  to  attend  thti  J^atnrdag  night  rofl-ctdl,  and  other 
Bfttiiittl  meetings^  which  wem  txphhied  to  ht  a  form  of 
{Silmtiuii  Army)  church  parade,  and  was  to  attend 
tome  pUice  ofurt^ice  once  on  Sunday,  He  was  of  opinion 
ihitiheie  wer^  not  remonahle  conditiom  ia  atl<ich  to  the 
^mplnymtni^  and  cousf^fptently  that  the  re^pondtnt  was 
janiffitd  i;i  refuiing  w*yrk  tm  tho«e  conditions,  and  he 
accordingly  diemiiied  the  infornnttivn.  The  guardians 
agnin  appealed, 

HM^  that  a«  the  conditiQm^  odmirahle  ai  they  mere  in 
ihemstlum^  had  no  rehitityn  to  the  work,  the  refmal  to 
omplg  with  them  did  rtot  place  the  re^pfmdent  in  the 
pmition  of  a  person  who  had  wilftdly  rfftmcd  to  main- 
tarn  himself  hy  work,  and  thtrtfort  the  niagiitrate*s 
deciiion  mtut  he  upheld. 

Cite  stated  by  a  nietropolitao  police  magislrat^, 
who  had  de.)liGQd  to  ooovfut  the  na^Ddent  aa  an 


[a,]  H'^portM  bjr  EasKtxK  RRin,  Bki.,  B^rrute  -at- 
Law. 


idle  and  disorderly  peraon  under  aectiou  3  of  tha 
Vagrancy  Act,  1821  (o  Qio,  4,  c,  ^3).  for  that  he 
being  a  person  able  wholly  or  in  part  to  maintain 
hiruaelf  by  work  or  other  meant,  did  wilfully  refuse 
or  negUct  so  to  d^i,  by  wbicb  refusal  or  Deflect  he 
became  cbarge»b!e  to  the  eommoa  fund  of  the  Poplar 
Utiion, 

The  facta  ata'^ed  in  the  ease  were  to  the  effect  that 
the  reapondeut  wai  an  able*  bodied  man,  thirty 'nine 
je^rs  of  age,  and  on  the  23  rd  of  February,  1904,  hi 
was  admitted  to  the  Poplar  Workho\tae,  and  on  tba 
13th  of  April  following  be^  with  tea  other  p&uper 
inniatePt  were  taken  by  fbe  Ubonr  master  to  the  farm 

0  lony  eatibliahed  by  ** General"  Bootfa  at  Htdleigh, 
EiseXf  for  the  reception  and  employment  of  destitute 
meo.  Under  the  tertnv  of  an  agreement  between  the 
apftellaata  and  General  Booths  Ibe  reBpoodent  could 
have  atarted  work  at  the  colony  on  pfoba^tiamr 
receiving  aa  Femunerationhis  food  and  lodgings  free  and 
6l,  a  week  iu  the  nature  of  pocket- money,  and  if  the 
respondent  had  after  tWJ  or  three  weeks  b«ea 
employed  upon  brickwork  he  could  bare  earned  4|d. 
a  yard  for  digging  elay^  at  which  rate  of  pay  it  was 
poaaible  for  some  men  to  earn  30?.  a  week. 

He  was  tald  t)  go  to  wof k  in  the  briokfteld  at  the 
colony.  It  waa  not  possible  to  do  more  than  gueas 
at  the  remuneration  whici  be  might  have  earned 
later  ou.  Theaa  terms  were  explained  to  the  resp^n* 
dent,  and  be  wai  atked  to  sign  an  underUkiop  to 
c  *nforcu  to  the  rules  of  the  colony »  but  he  refuied  lo 
work  upon  tbe  siid  terms  or  to  aign  snob  nnder- 
taking*  and  left  the  colony.  On  the  1 8th  of  April, 
1004^  the  respondent  returned  to  Poplar  Workhouiev 
and  agbiu  b^c^m^)  chargeable  on  the  r4tes. 

It  was  contended  on  behalf  of  the  appellants  thil 
the  reBp^^ndt^nt  had  rendered  hitneaH  liable  to  oon- 
viction  as  au  idle  and  diaorderly  p^rsjn  under  section 
3  of  5  Geo.  4,  o.  83, 

The  m^tin'rate  deMed  ag*inst  this  Cin'^eution  cm 
the  ^rouxid  thut  the  respoadenfc  could  not  leg^Uy  bi 
requir*rd  to  work  for  anyone  en  the  terms  o^-red, 
which  aa  t^  the  m^ney  wages  wer>>,  for  a  li  ue,  no 
Wildes  at  all;  and  a<  t >  food,  &a  ,  a  violation  of  the 
Tfuc^  Acts.  Fie  was  at«o  of  opimon  f  bU  the  words 
of  the  flection  above  referred  to  aught  to  be  conitm^l 
with  rnasonable  limitations  and  reaainahle  regard  to 
the  cla^s  of  work  t  J  which  tat  person  oharged  h&l 
he^n  ace u<i timed,  and  also  the  rat-*  of  wageiordinaril 
to  be  earned  hj  persons  engaged  in  similar  emplof- 
ment,  aud  tberofore  held  that  the  respondent  had 
n  >t  been  proved  to  be  a  person  able  wholly  or  in  par|| 
to  tuuntain  himself.  Tne  faofs  prov^^d  ^id  iud€ 
bring  the  piuper  within  the  literal  meaning  of  the 
itatut**,  but  the  consequences  of  congtruingtht  Statu  I « 
literally  aeemed  to  bm  to  bo  such  that  a  limited 
inrerpretatiou  moat  b^  placed  on  the  statute.  The 
tnagiatrate  app'^ndid  some  of  ihi^  poastble  oons^- 
qn^^uces  wh-ijh  iiiHuenciri  hts  decision,  because  the 
re»pondeLi9  would  n^it  be  represented  at  the  hi&r- 
inf£  of  the  caie  by  the  Divisional  QL>urt : 

(fi)  Any  employer  of  labour  outside  the  workhonis 
couldi  uQd<^r  threat  of  pi-oceediuga  under  this  atatuttv 

01  in  pel  persons  who  bad  entered  the  workhouse  to 
work  f  jf  him  at  ni*?r*-ly  nommsl  wag-  s,  or  even  f*iT 
h*lf  their  food^  inasmuch  aa  the  remuneration  oS^artdf 
however  small,  muat  be  sufficient  to  mtintain  i 
person  *'in  pa-t.'* 

(6)  If  men  were  aent  outside  the  workhouse  to 
work  for  any  employer  on  any  work,  no  matter  how 
nnauiiable  to  th*m,  Ibey  would  be  liab'e  to  convio- 
tiun  under  this  itatute  for  refusiug  or  negUcting  to 
do  such  work,  whereas  in  the  workhouta  they  could 
only  be  couvicted  if  >be  work  wa«  suited  to  thdr 
age,  strength  1  and  oapadtr.  They  had  alto  In  tlii 
workhouse  the  benefit  of  the  regulations  made  by  the 
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Local  Goyerament  Board,  whereas  outside  the  work- 
house those  regulations  did  cot  apply. 

(c)  A  man  to  whom  employment  might  be  offered 
abroad  or  in  a  colony  might  similarly  be  liable  on 
refusal  to  oonviotion  under  this  statute. 

The  question  was  whether  the  m%gistrate  ought 
to  have  convicted  the  respondent,  and  dealt  with  him 
as  an  idle  and  disorderly  peison  under  section  3  of 
the  Vagrancy  Act,  1824. 

The  following  were  the  material  clauses  iu  the 
agreement  which  the  respondent  refused  to  sign :  *'  I 
promiie  to  abstain  from  all  intoxicating  drink  whilst 
resident  on  the  colony ;  and  I  pledge  myself  not  t ) 
enter  any  premises  where  intoxicating  drink  is  sold, 
and  to  discourage  others  fron  doing  s-*.  I  also 
promise  to  abstain  from  the  uie  of  aU  profane  or 
obscene  language  whilst  on  the  colony.  I  promise  to 
attend  the  Saturday  night  roll-call  meetings  in  the 
citadel,  and  any  special  meetings  which  may  from 
time  to  time  b)  arranged  by  the  governor  of  the 
colony.  I  also  promise  to  attend  some  place  of 
worship  once  on  a  Sunday." 

Section  3  of  the  Vagrancy  Act,  1824,  provides  that 
'*  Every  person  being  able  wholly  or  i«i  p  irt  to  main- 
t%in  himself  or  herself  or  his  or  her  family,  by  work 
or  by  other  me  ins,  and  wilfully  r^f  aslng  or  neglecting 
so  to  do,  by  which  refusal  or  neglect  he  or  she  or  any 
member  of  his  or  her  family  whom  he  or  she  may  he 
legally  bound  to  maintain  shall  have  becoms  charge- 
able to  any  parish,  township,  or  place  .  .  .  shall 
be  deemed  an  idle  and  disorderly  person  within  the 
true  intent  and  meaning  of  this  Act ;  and  it  shall  ba 
lawful  for  any  justice  of  the  peace  to  commit  each 
offender  (being  thereof  convicted  .  .  .)  to  the 
house  of  correotioD,  there  to  be  kept  to  hard  labour 
for  any  time  not  exceeding  one  calendar  month." 

On  the  9th  of  July,  1904,  the  appeal  was  heard  before 
Lord  Alverstone,  L.C.  J.,  and  Kennedy  and  Phillimore, 
JJ.,  when  the  court  held  that  there  was  not  sufficient 
evidence  on  which  they  could  hold  that  the  magistrate 
wai  wrong  in  deciding  that  the  respondeat  was 
jostified  in  refanng  the  work  offered  on  the  ground 
that  the  offer  was  unreasonable  as  to  the  conditions 
imposed.  The  case  was  accordingly  remitted  for 
further  evidence  on  this  point. 

At  the  further  bearing  the  magistrate  found  that 
on  Uie  13th  of  April,  1904,  the  respondent  went  to 
the  colony,  and  th%t  on  the  14th  one  Durman  handed 
to  him  a  form  of  agreement  to  sign,  and  that  the 
respondent  refused  to  sign  it  and  to  work  on  its 
terms.  The  respondent  would  not  have  been  allowed 
to  work  at  the  colony  except  upon  his  agreeing  to  all 
the  terms  of  this  agreement.  The  respondent  assigned 
no  resson  for  refusal  except  that  tbe  remuneration 
wai  insufficient.  The  respondent  stated  that  he  was 
a  member  of  the  Church  of  Eagland,  and  it  was 
proved  that  there  was  a  church  of  that  denomination 
ttiat  he  ooi^d  have  attended. 

The  magistrate  was  of  opinion  that  the  conditions 
contained  in  the  agreement,  by  which  the  colonist  was 
required  to  undertake  to  discourage  other  colooists 
from  entering  premises  where  intoxicating  liquors  were 
■old  and  was  to  attend  the  S  ^turday  night  roll-call 
and  other  special  meetings,  which  were  explaioed  to 
be  a  form  of  (Salvation  Army)  church  parade,  were 
n>t  reasonable  conditions  to  be  attached  to  his 
employment,  and  the  respondent  was  justified  in 
lafusing  work  on  those  conditions,  and  was  therefore 
not  gu*lty  of  Uie  offence.  He  accordingly  dismissed 
the  summons. 

The  Union  appealed. 

Colam,ioT  the  Union. — ^The  Local  Government  Board 
have  sanctioned  the  work  offered  on  these  terms  by 
the  Salvation  Ajmy  to  the  unemployed.    The  respon- 


dent would  work  for  nothing  in  the  union,  whereas 
he  gets  something  from  the  first  at  the  colony  with  a 
prospect  of  earning  anything  up  to  30  j.  a  w»*ek.  Iu 
AUor net/ 'General  v.  Merthyr  Tydfil  Union,  48  W.  B. 
403,  [1900]  1  Ch.  516.  Lord  Liodley,  when  Master  of 
the  Bolls,  points  out  in  his  judgment  tha<:  tbe  poor 
law  imposes  on  the  comparatively  well  off  the  obliga- 
tion of  supporting  those  who  by  reason  of  their 
poverty  cannot  muntain  themselves,  and  th%t  a 
pauper  would  not  be  just  fied  in  refusing  work  siaaply 
on  the  ground  that  the  terms  offered  were  in  his 
opinion  not  good  enough.  The  employment  at  the 
labour  colony  does  not  come  within  the  par?iew  of 
the  Truck  Acts.  To  prove  that  the  resp  mdent  was 
idle,  it  is  not  necessary  that  he  is  able  and  refuses  to 
work  :  Carpenter  v.  Stanley,  (1868)  33  J.  P.  37.  It  is 
sufficient  to  show  that  a  person  claiming  support 
from  the  ratepayers  has  had  work  offerea  him  and 
has  refused  it,  to  mak<)  him  liable  to  conviction  under 
the  Act  of  1824.  The  magistrobte's  g  ounds  for 
refusing  to  convict  the  respondent  in  tcis  case  are 
wholly  insufficient,  and  therefore  the  appaal  should 
be  allowed. 

No  one  appeared  for  the  respondent. 

Lord  Alverstone,  L.O.J. —I  admit  that  the  point 
raised  is  one  of  very  considerable  importance,  and  it 
may  well  be  that  it  will  have  to  be  considered  again  in 
referenc)  to  other  circumstances.  What  we  have  to 
decide  here  is  whether,  the  respondent,  b-ing  able 
wholly  or  in  pa^-t  to  maintain  himself,  he  has  wilfully 
refused  to  do  so,  and  thereby  rendered  hioiself 
liable  to  be  convicted  as  an  idle  and  disoid^^rly 
person  within  the  true  iiitent  and  meaning  of  section 
3  of  the  Vagrancy  Act,  1824.  It  is  found  by 
the  caie  th%t  tne  respondent  had  been  offared  work  on 
o^rtaio  conditions,  some  of  whiah  were  undoubtedly 
useful.  He  was  to  be  employed  at  work  on  which  we 
are  told  after  two  or  three  weeks  he  might  possibly 
hivd  earced  as  much  as  30i.  a  week.  The  respondent 
objected  to  the  rate  of  pay,  and  based  his  refusal 
solely  on  the  ground  that  the  remuneration  was 
insuffioient.  That  might  be  a  reasonable  ground  for 
refusal.  But  the  magistrate  has  considered  that  the 
conditions  were  either  not  reasonable  or  not  such  that 
a  refusal  to  comply  with  them  put  the  respondent  in 
the  position  of  wilfully  refusing  to  do  work  so  as  to 
maintain  himself  iu  the  sense  that  suuh  refusal 
rendered  him  legally  liable  to  conviction.  I  wish  to 
express  no  opinion  whatever  as  to  whether  the 
conditions  on  which  work  at  this  Ubour  colony  is 
offered  the  unemployed  are  reasonable.  I  do  not, 
however,  think  that  if  a  man  is  sent  to  a  colony  of 
this  kind  he  should  be  forced  to  attend  the  meetings 
cr  to  put  himself  under  certain  restrictions  a^  to 
intoxicating  liquor.  But  that  is  not  the  test  that  we 
ought  to  apply.  The  conditioos  must  be  conditions 
that  aff-ct  the  work,  and  if  the  terms  upon  which  a 
men  is  offered  work  are  reasonable  with  reference  to 
the  work  he  is  called  upon  to  do,  the  court  should 
certainly  hesitate  before  holding  that  he  would  be 
justified  in  refusing  to  accept  the  work  offered.  I 
doubt,  however,  very  much  if  there  is  any  rijfht  to 
impose  conditions  up  )n  the  respondent  to  which  he 
was  not  willing  to  agree  to,  which  in  fact  have  no 
relation  to  the  work  at  all.  It  U  very  proper  that 
»)me  stipulation  should  be  made  for  attendance  at  a 
place  of  worship,  and  anything  t^at  woxdd  induce 
people  so  to  attend  ought  to  be  encouraged.  But  on 
the  other  hand,  of  course,  there  are  religious  bodies 
and  creeds  in  England  which  are  perfectly  lawful, 
but  which  persons  might  very  reasonably  take 
objections  to.  In  the  same  way  anything  that 
promotes  temperance,  no  judge  who  knows  the 
connection  between  drink  and  crime  would  s^y  was 
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untf wonftbk.  I  have  great  doubt,  liowever,  whether 
tnoh  con  aW  ©rati  on  8  arise  at  all  when  the  question  is 
whether  a  man  has  wilftilly  refused  or  neglected  to 
maintain  himself  by  refusing  work  that  ia  oSered  him 
with  any  auch  conditioni  attached  to  the  offer.  These 
conditions  have,  in  my  opinion^  nothing  to  do  with 
the  work  or  with  the  queftti'^ti  whether  the  peraou 
refuting  an  oh  w^>rtrendera  hiaiaelf  liable  to  conviction. 
Some  of  them  certainly  in  the  present  case  are_  enflh 
that  th'5  oonrt  ou(?ht  not  to  tak^  them  into  conBidera- 
tion  when  decidiofif  whether  the  respondent  hoi 
wilfully  refused  withiti  aeotioi  3  of  tbe  Act. 

I  come  to  the  conclusion,  therefore^  that  the 
eondit^oni  upou  which  work  waa  offered  this  man 
were  not  rea^onibl-*,  aod  thit  he  W48  juati^fid, 
therefore,  iu  r^fuaing  t-i  aign  the  agreement. 

Kejtxkdv  and  Hldley,  JJ.,  coucnrred. 

Appeal  dismiaU'l 

Solivitors  lor  the  neion,  G.  V.  Young  tt  S^n. 


Nov.  U 


a  c*  E.  \ 

t^Lord  Al  vent  one,  L.C.iT*i  and  ( 
L%wratice,  Keanfidj,  Bid  ley,  i 
tiud  Oh  anil  el  1|  J  JO  . 

Bex  v.  Hale,  (a.) 

Cfimiiml  lavf  —  Prevtntion  of  crntU*/  ft}  childrtn  — 
Nercasiit^  nj  aifK^idant^.  of  child — Pftvetdion  o/  Qrndiy 
to  Children  Act,  1894  (57  tC^  5S  Ti'd,  c,  41),  s,  16-^ 
Preiefiiwn  of  OratUxj  to  Childrtn  Ad.,  1904  (4  Ed.  7, 
t.  15),  »,  IG. 

By  sedifin  16  of  the  Preimdwn  of  CrutUy  to  Children 
At't^  1894,  tohich  im9  repealed  and  in  part  re- enacted  b^ 
aecUon  1%  of  the  Prevention  of  Cruelty  to  Children  Act, 
I9m,  the  attenditnte  of  the  thitd  (it  the  trial  i>  held  not  to 
he  eaential  in  cfrtain  fan?j» 

Held^  that  U  wai  tiot  an  e$iential  condition  to  tht 
proper  hearinff  of  tht  caiis^  that  in  all  other  eaAftj  tr^tqd 
thorn  mentiontd  in  the  Auction ^  the  child  in  respeH  of 
Ufhoifi  the  offence  is  aUeged  tt  hive  been  oommittcd  ahonld 
be  present  at  the  trial. 

Case  stated  by  Kennedy,  J „  at  the  summer  asaizes 
for  the  county  of  Glamorgan. 

Ttie  apeciftl  case  was  m  followa;  "At  the  above- 
mentioned  assizes  Ellen  Hale  wai  tried  before  me  on  an 
indictment  which,  iu  the  firat  eight  couota,  charged 
her  with  offences  under  the  Prevention  of  Cruelty  to 
Children  Act,  J  894,  s*  1,  in  regard  to  four  children  of 
the  ages  reapectivety  of  twelve,  seven,  Eve,  and  three 
y^arsi  Tne  indiiitment  oompriaed  in  these  couuta 
charges  against  the  ptisouer,  in  regard  to  each  child, 
of  wilfully  neglecting  the  child  io  a  manner  liftely  to 
cauae  aucsh  child  unueceata'y  auffdrfng  and  injury  to 
ira  health.  In  rpgard  to  the  aecond  count,  which  was 
the  count  charging  the  priaouer  with  wilfully 
neglecting  the  elriest  child  iu  a  manner  likeJy  to 
Ginae  ii  Jury  to  hia  health,  I  held  that  ther^;  wa^  no 
avidenoe  that  coold  justify  a  conviction,  and  a  ninth 
of^nut  against  the  prisoner  under  the  Habitual 
Drankaida  Act,  IS19,  and  the  pj-eventJon  of  Cruelty 
tti  Children  Act,  1894,  a.  II,  was  nit  pro.S'*eded  with. 
The  jury  fouud  the  priiouer  guilty,  in  reapect  of  all 
tbe  four  children,  o!  the  off.ncei  charged  against  h'^r 
ID  the  first,  third,  fourth,  fifth,  aixth,  and  atveuth 
counts.  None  of  th^  children  were  produced  ai 
witnesaea  for  the  protecutton  and  none  of  thc^m  were 
present  iu  ODurt,  and  iu  tbe  courae  of  the  trial  I  drew 
the  attentton  of  the  counsel  for  the  proaecntion  to  the 

{a*)  Bi^paited   by  Alan    rjar.rj,    Eaq»,    Baniater- 
at-Law^ 


proviaiona  of  section  16  of  the  Prevention  of  Cruelty 
to  Children  Act,  1894,  and  there  was  aome  discuaaion 
ai  to  whether  the  effect  of  that  section  wai  or  was  not, 
by  neoeaaary  impUcatton,  that  a  case  und^-r  the  fifft 
section  of  the  Act  cannot  bs  he  '  proceeded  with  and 
determined '  in  the  absence  of  the  child  in  re»peot  of 
whom  the  offence  is  aUeged  to  have  been  committed^ 
except  under  two  conditional  specified  in  aection  18— 
namely,  [!)  that  the  court  ia  satiafied  by  the  evidence 
of  a  registered  medical  practitioner  that  the  atteudanca 
of  the  child  before  the  court  would  involve  serious  danger 
to  its  life  or  health,  and  [2)  the  court  m  further  sfttitfied 
that  the  evidence  of  the  child  U  not  eaaeuti^  to  the 
just  hearing  of  the  one.  There  was  in  the  present 
cue  no  aach  evidence  of  a  regiitered  medical  practi- 
tioner as  ia  mentioned  in  this  aection.  The  l(S-h  lection 
has  never  recfived  judicial  interpretation ^  and  the 
meaning  and  application  appeared  to  me  to  be  so  fir 
open  to  argument  that  I  thought  it  right,  according 
to  the  request  of  counsel  for  the  prisoner,  to  state  a 
caie  for  the  opinion  of  this  court  upon  the  question, 
and  I  postponpd  ju figment  and  released  the  prifoner 
on  hail  pending  the  decision  of  the  court.  The 
question  for  the  oonaideratioo  of  the  court  wm 
whether  or  not  under  the  said  section  16  at  the  trial  of 
an  ifidictment  nnf^er  the  Prevention  of  Cruelty  to 
Children  Act,  1894,  a.  1,  the  attendance  at  the  court 
of  the  child  in  respect  of  whom  the  offf-nce  is  alleged 
to  have  been  cimmitted  is,  except  under  the  circu  li- 
st ance  a  of  exception  therein  specified,  reqiiiste  and 
neceaaFiry  in  order  that  the  ca^e  may  be  proceeded  with 
and  determined*  If  i^i  the  opinion  of  this  court  the 
case  waa  one  in  which  I  ought  to  have  held  that  inth^ 
absence  of  the  children  and  of  any  evidenoe  of  a 
registered  medioil  practitioner  to  justify  their  absence, 
no  case  had  been  preafnted  by  the  proiecntion  upon 
which  the  accused  could  properly  ba  convicte*!,  the 
conviction  waa  to  be  quashed,  otherwise  it  waa  to 
sUnd/* 

B^  section  16  of  the  Prevention  of  Cmelty  to 
Children  Act,  1894,  it  is  provided:  *' Where  in  any 
procaedinns  with  relation  to  a  a  cffdnce  of  crnetfy 
within  the  meaning  of  this  Act,  or  of  any  of  th^ 
offences  mentioned  in  the  schedule  to  this  Act,  the 
court  ia  saliafied  by  the  evidence  of  a  medi<»l 
prac^ition^'r  tliat  the  attendtnce  before  the  caiirt  of 
any  child  in  reapect  of  who^  the  offienc?  ii  alleged  lo 
have  been  committed  would  involve  aerioui  d^iger 
to  its  life  and  health,  and  ia  further  satisfied  that  the 
evidence  of  the  child  is  not  eaaential  to  the  juft 
hearing  of  the  cauae,  the  case  may  be  prooBed«d 
with  and  det^-r  mined  in  the  absence  of  the  child  "  ;  and 
by  the  Pfeveotion  of  Cruelty  to  Children  Act,  1W4, 
which  cime  into  operation  on  the  lit  of  November^ 
1904,  tbe  Pretention  of  Grufhy  to  Children  Act^  1891, 
is  repealed,  and  by  leetion  16,  "  Where  in  any  pro- 
ceedings vrith  relation  1 3  an  cffdooe  of  cruelty  within 
the  meaning  of  this  Act,  or  of  any  of  the  offeooei 
mentioned  in  the  first  schedule  to  this  Act,  the  court 
is  satiified  that  the  attendance  before  the  ooart  of 
auy  child  in  respect  of  whom  the  offence  is  alleged 
to  have  been  committed  is  not  essential  to  the  juvt 
hearing  of  the  oau^e,  the  case  may  be  proseiNled 
with  and  determined  in  the  absence  of  the  child. 

Clarke  Hnlh  for  the  Grown*— This  seurion  doca  not 
mean  that  in  all  other  oiies  thau  thoae  mentioned  in 
the  aectioa  the  child  must  be  preaent.  To  at  would 
iptroduoe  a  condilion  which  di>es  not  exiat  in  any 
oilier  claaa  of  case.  Attendance  must  be  read  fti 
*'  attendance  to  give  evidence/' 

He  referred  to  R.  v,  Coz,  [1§98]  I  Q.  B.  179.  4« 
W.  R  Dig-  41, 

No  counsel  appeared  for  the  priaoner. 

Lord  ALVEfiSTOKE,  L*C  Ji— I  can  well  undentand 


tderatand    m 
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the  motives  that  have  indaoed  my  brother  Kennedy 
to  state  this  oaie  in  order  that  there  may  be  an 
exposition  by  this  conrt  of  the  meaning  of  this  seo- 
lion.  Speaking  for  myself*  I  have  no  donbt  at  sJl 
upon  tbis  pohit.  It  cannot,  as  it  seems  to  me,  be 
suggested  that  the  section  meats  that  in  every  case 
the  child  in  respect  of  whom  ttie  charge  is  uleged 
■honld  be  present  in  conrt.  That  wonld  be 
ft  new  and  extraordinary  enactment,  and  wonld 
have  the  effect  of  creating  in  respect  of 
this  olass  of  enactment  a  condition  that  does 
not  exbt  in  regard  to  any  other  criminal  case. 
There  is  some  diffloalty  in  seeing  why  sach  a 
Motion  was  enacted  at  all,  but  in  my  opinion  the 
difficulty  is  removedif  we  read  the  expression '  <  attend- 
ance **  in  section  16  as  being  equivalent  to  "attendance 
for  the  purpose  of  giving  evidence."  Anyone  who  is 
acquainted  with  the  theory  and  practice  of  criminal 
law  knows  that  the  power  and  authority  of  a  jadge 
when  trying  iuch  a  caie  to  require  that  a  person 
should  or  should  not  be  called,  is  a  qaite  soffioient 
powf  r,  and  exists  quite  apart  from  the  legislative  en- 
actments of  this  Act.  Bat  it  is  not  infrequent  that 
the  f ramers  of  this  Act,  not  rememberii  g,  and  perhaps 
Dot  even  being  acquainted  with  all  the  rules  of  criminal 
juriidiction,  have  inadvertently  inserted  clauses 
which  are  not  neoessiry.  Th%t  may  be  the  explana- 
tion of  this  section,  which  provides  that  where  in  any 
proceedings  the  court  is  satisfied  that  the  attendance 
of  the  child  would  involve  danger  to  its  life  or  health, 
and  f  urther,  that  the  child's  evidence  is  not  essential  to 
the  just  hearing  of  the  charge,  it  need  not  be  called. 

No  doubt  the  court  has  always  possessed  this  power. 
The  section,  however,  may  bave  been  enacted  in  the 
interests  of  the  prisoner,  to  point  out  that  when  the 
child's  evidence  was  really  essential  to  the  just  hearing 
of  the  case  the  court  should  not  dispense  with  its 
presence.  Probably  the  provision  as  to  the  evidence 
of  a  registered  medical  practitioner  is  also  unnecessary, 
but  the  framers  of  the  Act  may  have  thought  that  at 
any  rate  before  the  magistrates  this  condition  should 
also  be  f  olfilled  in  order  that  the  evidence  of  the  child 
should  not  be  dispensed  with  too  easily.  That  is,  as 
it  seems  to  me,  the  true  explanation  of  the  section, 
and  certaioly  to  hold  otherwise  would  be  to  read  into 
the  section  **  and  in  every  other  case  the  child  must 
be  present,''  which  would  carry  the  section  much 
further  than  the  words  warrant  or  can  have  been  the 
intention  of  the  Legislature. 

I  come,  therefore,  to  the  conclusion  that  the  pro- 
ceedings were  in  order,  and  that  the  conviction  must 
stand. 

Lawbanoe,  Kenned  7,  Bidlet,  and  Channell, 
JJ.,  agreed. 

Solicitors  for  the  prosecution,  Moreton,  Phillips,  d: 
Son. 


Feb.  16. 


|^ou0e  oC  l.orlr0. 

From  C.  A.  I 
(England).  | 

Eldbbslib  Stbamship  Co.  v.  Bobthwiok.  (a.) 

Ship — Bill  of  lading — Exception — Shipovmer*8  negligence 
— Warranty  of  seaworthiness  of  ship — Fitness  of  ship 
to  carry  goods. 

Meat  VKU  shipped  at  Mdloume/or  carriags  to  London 
under  a  hill  of  lading  which  contained  Vie  /ollomng 
clause    in    large  print  exempting  the  shipowner  from 

(a.)  Reported  by  C.  H,  Gbafton,  Esq.,  Barrister- 
at-Law« 


liability  **/or  any  loss  or  damage  (to  the  goods)  whether 
arising  from  failure  or  breakdown  of  machinery,  insula* 
iion  or  oilur  appliances,  refrigerating  or  otherwise,  w 
from  any  other  cause  whatsoever,  whether  arising  from  a 
defect  existing  cU  the  commencement  of  the  voyage  or  at 
the  time  of  shipment  of  the  goods  or  not,**  and  '*for  tJie 
consequences  of  any  act,  neglect,  default,  or  error  ofjudg* 
ment  of  the  matter,  officers,  engineers,  crew,  w  <Aher 
persons  in  the  service  of  the  owners  or  charterers,**  w 
**from  any  cause  whatsoever**  There  was  also  a  small 
print  clause  exempting  the  shipowners  from  liability  for 
loss  or  darnage  resulting  from  (inter  elia)  **  defects^  latent 
or  otherwise,  in  hull,  tacMe,  boilers  or  machinery, 
refrigerating  or  otherwise,  or  their  appurtenances  {whether 
arising  or  not  existing  at  the  time  of  the  goods  being 
loaded  or  at  the  commencement  or  any  stage  of  the  voyage), 
if  reasonable  means  have  been  taken  to  provide  a^gainst 
such  defects  or  unseaworthiness.**  The  meat  was 
damaged  in  consequence  of  the  tainted  condition  of  the 
ship  at  the  commencement  of  the  voyage,  arising  from  the 
use  of  carbolic  acid  for  disinfecting  and  cleansing  the  ship 
at  Melbourne,  which  damage  would  not  have  occurred  if 
proper  skill  and  care  Aod  been  used  by  the  shipowners 
before  the  ship  started  on  her  voyage. 

Held,  tJmt  the  shipowners  were  liable. 

Decision  of  the  Court  of  Appeal  (52  fF.  R.  439,  [1904] 
1  K.  B.  319)  affirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal  (Lord 
Alverstone,  KOJ.,  Collins,  M.B.,  and  Bomar,  h.J.), 
reversing  a  judgment  of  Walton,  J. 

The  action  was  brought  by  the  indorsee  of  bills 
of  lading  (the  present  respondent)  to  recover  dMnages 
for  breach  of  contract  in  the  carriage  of  meat  by  sea 
on  board  the  appellants'  steanship  Nairnshire  from 
Melbonrne  to  London. 

The  bills  of  lading  contained  two  dauses  enumerat- 
ing exceptions,  of  which  the  former  was  in  large 
type.    The  first  clause  provided  as  follows : 

"Neither  the  steamer  nor  her  owners  nor  her 
charterer4  shall  be  accountable  for  the  condition  of 
g^oods  shipped  under  this  Inll  of  lading,  nor  for  any  loss 
or  damage  thereto,  whether  ariiiog  from  failore  or 
breakdown  of  macdunery,  iosolation  or  other  appli- 
ances, refrigerating  or  o^erwise,  or  from  any  other 
cause  whatsoever  whether  arising  from  a  defect 
existing  at  the  commencement  of  the  voyage  or  at 
the  time  of  shipment  of  the  goods  or  not,  nor  for 
detention,  nor  for  the  consequences  of  any  act,  neglect, 
default,  or  error  of  judgment  of  the  master,  officers, 
engineers,  refrigerating  engineers,  crew  or  other 
persons  in  the  service  of  the  owners  or  charterers,  nor 
from  any  other  caase  whatsoever    .    •     •" 

The  second  clause,  which  was  printed  in  small  type, 
was,  as  far  as  material,  as  follows : 

**  Perils  of  the  seas,  rivers,  and  navigation  of  what- 
soever nature  or  kind  and  howsoever  caused ;  whether 
or  not  any  of  the  perils,  causes,  or  things  above  men- 
tioned, or  the  loss  or  injury  arising  therefrom,  be 
occasioned  by  or  arise  from  any  act  or  omission, 
negligence,  default,  or  error  in  judgment  of  the 
master,  pilot,  officers,  mariners,  engineers,  crew, 
stevedores,  ship's  husband  or  managers,  or  other 
persons  whomsoever  in  the  service  of  the  owners  or 
charterers;  whether  on  board  the  said  ship,  or  on 
shore,  or  on  board  any  other  ship  belonging  to  or 
chartered  by  them,  or  for  whose  acts  they  would 
otherwise  be  liable  whether  such  act,  omission,  negli- 
gence, default,  or  error  in  judgment  shall  have 
occurred  before  or  after  the  commencement  of  or 
during  the  voyage,  or  any  other  causes  beyond  the 
control  of  the  owners  or  charterers,  or  b^  or  from 
any  accidents  to  or  defects  latent  or  othernise  in  huB, 
tackle,  boilers,  or  machinery,  refrigeration,  or  other- 
wise, or  their  appurtenances  (whether  or  not  existmg 
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at  the  ttme  of  the  floods  being  loaded ^  or  the  eooi- 
incncouieiit  of  tbe  voyage)  or  insoffloiency  of  coili  at 
the  comm^iioemeut  or  aoy  stsga  of  the  voyage,  if 
reaionable  meana  hare  baen  taken  to  provide  agdnit 
axich  dtifecta  and  ttrjAeaworthiaeAi/' 

Waitati,  X,  iouodas  follows:  (I)  That  the  mett  on 
arrival  woa  found  to  be  tatated  vrtth  ths  smell  of 
citbolio  ftcid  and  was  damaged;  (2)  that  the  meat 
was  damaged  by  having  becf^me  tainted  during  the 
voyage  with  the  am  ell  of  oarboUe  add ;  (3)  that  snob 
taint  and  damage  arose  from  the  oondition  of  tbe 
ship  at  the  com  men  oe  men  t  of  the  voyage  ;  (4)  that  if 
proper  care,  skill,  and  atbention  had  been  paid  to  the 
cleaning  and  preparation  of  the  ship  the  damage 
would  not  have  occurred  ;  and  held  that  the  damage 
was  within  the  terms  of  the  first  exaeption  clause » 
which  wai  not  cut  down  by  the  second*  He  there- 
fore ^ave  judgment  for  the  appeUani^s  with  costa* 

Thu  was  reverted  bv  the  Court  of  Appeal 

Carvn-,  K,G.,  and  leek,  for  the  appellaiits.— The 
large  type  clause  is  wider  in  its  excaptioas  than  was 
the  oaae  in  Mat/ri  King  v*  Hughes,  44  W,  E.  2.  [18951 
2  Q.  B.  550. 

Uttthhone  Bros.  <£  €o,  v.  Mclv^^  8om^  tfe  Co,, 
52  W<  R,  68,  [1903]  2  K,  B,  378,  wai  referred  to. 

tf.  A.  Hamilton,  K.C.j  and  Maurice  Hill,  for  the 
respoQdeot. — The  ahipowiier  must  exempt  himself  in 
plain  and  unambiguoafl  language*  The  general  words 
uied  here  left  him  liable.  The  words  used  are  only 
applicable  to  a  ship  which  baa  bei^n  made  seaworthy* 

Raihhont^.  M^Imri  Price  y.  Union  Lighterage  Go-, 
52  W.  E.325,  [1904]  I  K*  B.  412  ;  St^inm^nv.  Angier 
Line,  39  W,  E,  392,  [1891]  I  Q,  B.  619,  were  dted  or 
referred  to. 

Carver,  K,0.t  replied* 

Earl  of  HixsBUitY,  L.C,— I  do  not  think  it 
neceaaary  to  quote  any  authority  in  thia  caae.  Con- 
struing thia  mstrument,  and  applying  to  it  the 
ordinary  canons  of  oonstrtiction,  I  must  move  your 
lordshipa  that  thia  appesJ  be  diamfsaed* 

It  seems  to  me  that  if  what  has  been  called  the 
large  print  had  atood  alone  I  should  not  have  had  the 
tmaUeet  doubt  that  it  would  have  carried  the  ship- 
owner the  whole  way,  I  cs.n  give  no  other  oonatmo- 
tion  to  it  than  that  which  the  words  expresH,  but  the 
difficulty  in  bia  way  is  that  he  baa  thought  proper  to 
exeoute  an  instrument  whioh  has  two  different  sets  of 
phraaes  in  it;  and  one  rule  of  construction  which 
must  prevail  is  that  you  must  give  effect  to  every 
part  of  a  dooument  if  you  can— you  must  read  it  as  a 
whole*  Counsel  for  the  appellantij  has  mgenioualy 
ipoken  of  independent  contracts  and  independent 
paragraphs  and  ao  on  ;  but  we  must  remember  that 
thia  la  one  contract,  and  each  of  the  parta  of  thia 
oontract  muat  be  read  ao  ai  to  give  effect  to  the  whole 
if  it  can, 

The  only  mode  of  reading  it  ia  to  read  tbe  ficat  part 
of  it  thua:  "I  am  not  to  be  liable  for  this";  and 
then  what  oomea  after  it  by  way  of  exception—^*! 
shall  not  be  liable  unless  I  have  failed  to  take  all 
raaionable  means  against  tb©  injury  that  has 
happened*'*  In  that  way  you  c^n  read  the  two 
together,  and  this  seems  to  me  to  be  the  only  way  in 
which  you  can  make  a  reasonable  and  intelligible 
contract  and  give  effect  to  the  worda  which  the 
parties  have  agreed  to* 

Under  these  circiimitancei  it  seems  to  me  that  the 
appeal  ought  to  be  dismisied^  and  I  move  your 
lordships  accordingly. 

Lord  MAOXAooTEPf,— I  am  enUrely  of  the  same 
opitijon.  The  clause  which  has  been  called  the  larg.^- 
ptmt  clause  teems  to  me  to  be  perfectly  clear,  and 
the     small-prtJit    olaoae    equally   clear.      For    my 


part  I  am  uaable  to  reconcile  the  two  ;  and  I  do 
think  it  ia  a  very  wholesome  rule  that  a  ahipowner 
who  wishes  to  eflcape  from  the  liability  whioh  would 
attach  to  him  for  sending  an  unsea worthy  veiael  to 
sea  must  say  bo  in  very  plain  words.  The  only  way 
to  reconcile  tbe  two  clauses  is  to  apply  the  qualtloa- 
tion  in  the  amdJ-print  to  the  large-print  clause* 

Lord  LrNDLET, — 1  am  of  the  same  opitiion.  Thia  ii 
a  contract  between  two  penons,  one  of  whom,  the 
shipowner,  prepared  it,  I  have  not  the  aligliteit 
doubt  the  shipowner  understood  it  as  couns^  for  the 
appellants  contend  be  did.  But  when  I  look  at  it 
ffom  the  other  side,  and  eonsider  whether  the  ibippet 
would  so  understand  it*  I  aay,  if  it  were  myself » 
certainly  I  should  not*  I  should  find  that  the  defects 
which  were  to  render  the  ship  uniee  worthy  were 
only  to  be  excepted  in  oartaiu  conditions— that  is,  if 
reasonable  means  had  been  tak^n  to  provide  agaictt 
tbem.  That  ia  how  X  should  read  it  as  a  shipper, 
although  the  ahipowner  would  not  It  appears  to  me 
that  the  vice  of  Walton,  J's,  admirable  judgmast  is 
that  he  has  rather  lo<t  aight  of  what  would  be  reason- 
ably plain  to  the  shipper.  I  quite  agree  with  the 
principle  on  which  the  Lord  CLianoellor  and  my  nob*e 
and  learned  friend  have  proceeded  in  deoidinf  tbii 
ciie*  T  agree  that  thia  bill  of  lading  did  not  employ 
plain  terms  and  relieve  the  sbipowner  from  liabitity 
in  the  case  of  unsea worthineas.  I  mean  by  **  plsln 
terms  "  terms  sufficiently  plain  to  the  shipper  for  him 
to  understand ;  it  ha  would  not  understand  it  m  tbe 
aenae  contended  by  counsel  for  tbe  appellants* 

Appeal  diBmisied. 

Solicitors  for  appellanfa,  Lmvluit  db  C^. 

Solicitors  for  respondent,  Walton,  John^n^,  Bull, 
*fc  WhaUon. 


From  G*  A.  1  ^  ^    ^ 

(England).  (  ^«^'  ^* 

COMISEEY  AND  OtHKES  V,  B0WEt:N'O-HAJrBURT  AKB 

ANOTirEE*  {a.) 
WiU^Consirudion—Frec^tort/   trmi^**  In  fuli  eonfi-^ 
dence  ''—Oi/t  over  m  de/auH  o/ diBposition* 

A  iesiaUir  gave,  bequeathed,  and  det^isf.d  to  hit  mi/e  the 
mhoh  ofhi$  tml  and  persouQl  &stak  ah»oUitehf  "  in  full 
confidence  that  she  will  make  r**cA  use  g/  it  as  I  shittdd 
have  made  mysdf,  and  that  at  her  death  the  wiUd*  msie  it 
to  sack  one  or  more  o/  m^  nieces  mehe  may  IhhikjU^  and 
in  default  o/an^  dhpoettion  hg  her  thereof  hy  her  will  or 
teetament,  I  hereby  direct  that  alt  mg  estate  and  propertif 
acqairtd  by  her  under  this  my  will  Bhall  ai  htr  death  he 
eqimlly  divided  among  the  mrvtving  said  nteixs,**  Tke 
testator  died  citildltss,  leaping  a  mioiu  and  tevm  niece* 
iurvhinq  him. 

Held  (Lord  Lindlt-y  dimentirig),  th-d  the  midmv  tooJfe 
an  absdute  estate,  eubject  to  a  conditional  e^eeaUarj/ 
limiiation  to  the  teetatofs  nieees  living  at  her  dmik^  in 
mie  she  should  not  have  m^de  a  wiU  devisiny  the  utatis  fa 
one  or  more  of  each  nieces. 

Decision  of  the  Court  of  Apped  (52  B^*  R.  «62  [IfiOl] 
1  Vh*  4X5)  revtr^&L 

Appeal  from  an  order  of  the  Cjui  t  of  Appeal  made 

on  the  10th  of  July,  19oa  (V-ogban  Williama  and 
StirltDg.  L.JJ.,  Cciiens-Hardy,  LJ  ,  diiieoting). 

The  will  of  the  Eght  Hon.  Robert  WilUani 
H*nbury,  late  Minister  of  Agr. culture,  who  died  on 
the  liSth  of  April,  1903,  and  whioh  wai  d*tei  tbe  Slat 
of  October,  1893,  contained  tbe  fallowing  otauaj :  **  I 

(u*)  Reported  by  C.  H.  Gbafton,  Esq*,  fiarriJter* 
at-l4iw. 


VoL  lilll.  [Apra29»190S.] 
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S've,  beqaeath,  and  devise  to  my  ve^  dear  wife  Bllen 
anbury  the  whole  of  my  real  and  personal  estate 
and  property  absolutely,  in  fnll  confidence  that  she 
'will  make  saoh  uve  of  it  as  I  should  have  made  my- 
self, and  that  at  her  death  ihe  will  devise  it  to  such 
one  or  more  of  my  nieces  as  she  may  thick  fit,  and  in 
default  of  any  disposition  by  her  thereof  by  her  wDl 
or  testament  I  hereby  direct  that  all  my  estate  and 
property  acquired  by  her  onder  this  my  will  shall  at 
her  death  be  equally  divided  among  the  surviving  said 
nieoes.  I  make  this  will  in  fall  confidence  that  my 
dear  wife  will  show  the  affection  of  a  daughter  to  my 
dear  mother  and  stepfather.  I  appoint  my  ssid  wife 
Bllen  Hanbury  and  Charles  Fisher,  of  Brownhills, 
oolliery  manap^r,  executrix  and  executor  of  this  my 
will,  and  I  give  the  said  Charles  Fisher  such  sum  not 
ezoeeding  £150  as  my  dear  wife  may  decide  upon." 

The  testator  never  had  a  child,  and  he  was  at  the 
time  of  his  death  entitled  to  real  and  personal  pro- 
perty of  large  value. 

The  testator  left  seven  nieoes  surviving  him. 

An  origpnatinfiT  summons  was  taken  out  by  the 
widow,  iMfora  Kekewioh,  J.,  aul  it  was  declared 
that  the  respondent  Ellen  Bowring-Hanbury  was 
absolutely  entitled  to  the  whole  estate  for  her  own 
use  and  benefit. 

The  Court  of  Appeal  affirmed  this,  and  the  nieces 
appealed. 

Warmingtont  KM.,  and  Christopher  Jamea,  for  the 
appellants. — The  cases  ar»  collected  in  In  re  Williams, 
Williams  v.  Williams,  45  W.  E.  519,  [1897]  2  Cb. 
12,  29. 

ffaldane,  K.C,  and  Jenkins,  K.C.  {Austen- Cartmell 
with  them),  for  the  respondent  Mrs.  Bowriog- 
Hanbury. — The  absolute  gift  to  the  widow  cannot  be 
cut  down  by  the  subsequent  words :  Holmes  v.  Godson, 
8  W.  E.  415,  8  D.  M.  &  Q.  152. 

L*  W.  Bryne,  for  the  respondent  Fisher,  the 
executor. 

WarmingUm,  K.C,  replied. 

Earl  of  Halsbttby,  L.C. — ^lu  this  case  the  dis- 
cussion appears  to  me  to  be  ia  a  very  narrow  compass. 
The  question  which  this  House  has  to  decide  turns 
npoa  a  very  few  words.  For  my  own  part  I  am  not 
able  to  entertain  the  doubt  which  appears  to  have 
prevsiled  with  the  learned  judge  in  the  court  from 
which  the  case  originally  came,  and  the  majority  of  the 
Court  of  Appeal.  The  situation  of  the  parties,  of 
course,  is  to  be  considered,  and  the  situation  of  the 
property  in  this  sensp,  that  whether  or  not  it  was 
property  which  the  testator  contemplated  remaining 
intaot  and  not  subject  to  any  dimmution  until  the 
time  of  his  wife's  death,  is  an  important  factor  in  the 
construction  of  the  words  that  he  had  actually  used. 
I  confess  that  to  my  mind  it  appears  manifest  that  he 
did  contemplate  whatever  was  the  position  in  which 
he  meant  his  wife  to  be,  that  the  property  which  he 
himself  left  to  her,  to  use  a  simple  word,  was  to  re- 
main so  thst  she  would  have  power  of  making  some 
disposition  of  it  at  the  period  of  her  death,  whatever 
that  disposition  might  be,  which  is  the  question  which 
the  House  has  in  fact  to  determine. 

Now,  I  cannot  help  thinking  that  enough  has  not 
been  made  of  the  mode  in  which  the  estate  is  given  to 
her ;  it  is  all  in  one  sentence :  "  ^JP^^*  bequeath,  and 
devise  to  my  very  dear  wife  Ellen  Sanbury  the  whole 
of  my  real  and  personal  estate  and  property  absolutely, 
in  full  confidence  that  she  will  make  such  use  of  it  as 
I  ^ould  have  made  mysidf ,  and  that  at  her  death  she 
will  devise  it."  I  pause  there  for  a  moment  before 
reading  what  follows.  Eeading  that,  I  come  firmly 
to  the  oonolusioii  that  he  did  contemplate  that  the 


property  which  he  left  was  to  remain ;  and  the  first 
inference  I  draw  is  that  he  did  not  contemplate  that 
during  her  lifetime  she  would  have  made  away  with 
it,  and  disposed  of  it  in  any  way,  or  plaoed  upon  it 
such  an  irrevocable  character,  either  by  way  of  settle- 
ment or  anything  else,  th<it  at  the  time  when  she  died 
herself  it  would  have  passed  away  from  her  power  of 
disposition. 

The  next  thing  that  occurs  to  me  as  to  the  nature 
of  it  is,  that  he  does  contemplate  that  she  might 
make  a  will  herself,  and  that  those  words  « in  default 
of  any  disposition  "  ought  not  to  be  read  by  them* 
selves,  but  with  the  other  words,  <'  any  disposition  by 
her  thereof";  so  that  what  he  is  contemplating  is, 
first  of  all,  that  the  property  is  to  remain  capab&  of 
being  left  by  her ;  and  what  he  is  contemplating  is 
not  a  general  failure  of  any  will  made  hy  her  wMch 
did  not  dispose  of  this  particular  property.  Of  course 
the  case  of  no  will  beiog  made  by  her  would  come 
within  the  same  proposition ;  but  what  is  in  his  mind 
is  that  she  may  have  made  a  will,  but  have  made  no 
disposition  of  that  particular  property  which  she  has 
oome  into  possession  of  by  reason  of  his  death  and  hU 
will. 

Then  what  strikes  one  about  it  is  this  (and  it  is  an 
observation  whioh  I  thiok  was  made  by  counsel  for 
the  appellant)— that  he  contemplates  that,  in  the  state 
of  facts  which  is  before  his  mind,  he  is  s^vin^  direc- 
tions. I  cannot  think  that  if  it  was  inms  mud  that 
she  was  to  be  absolute  owner,  and  to  do  what  she 
pleased  with  it,  he  would,  after  he  had  given  her  a 
complete  power  of  disposition,  use  such  a  phrase  as 
**  1  hereby  direct."  If  he  contemplates  that  she  is  an 
absolute  owner,  and  that  his  property  may  be  given 
away  by  her,  and  may  be  used  for  the  purpose  of 
settlement  on  a  second  marriage  or  what  not,  the  only 
thing  that  keeps  his  property  to  him  and  to  his  nieces 
is  the  possibili&ir  of  her  not  making  a  disposition  such 
as  he  contemplates  she  might  make.  To  my  mind, 
therefore,  it  is  as  dear  as  any  such  thing  can  be,  that 
he  is  contemplating  that  she  shall  have  the  fnll  use  of 
it  during  her  lifetime,  and  that  when  she  has  not,  as 
by  the  hypothesis  I  have  been  arguing  upon  she  has 
not,  made  any  disposition  of  it  ioconsistent  with  its 
complete  disposition  to  the  nieces — what  he  con- 
templates is  that  one  or  more  of  his  nieces  is  to  be 
the  object  of  his  bounty,  and  if  his  widow  does  not 
select  one  or  more,  then  they  are  all  to  share  alike. 
That,  to  my  mind,  U  the  meaning  of  the  language*. 
I  do  not  stop  to  bring  in  any  rmes  of  law  or  any 
eanons  of  construction.  I  look  at  the  words  merely 
as  they  stand  in  the  will,  and  I  think  the  natural 
and  ordinary  meaning  of  those  words  is  what  I  have 
suggested. 

The  language  which  is  relied  upon  of  the  gift  to 
Charles  FiSier  is,  I  think,  not  absolutely  immaterial. 
It  is,  in  one  sense,  a  small  point,  but  I  think,  on  the 
other  hand,  it  does  look  as  if  the  testator  had  in  his 
mind  that  when  she  was  in  possession  of  whatever  it 
was  she  was  to  be  in  possession  of,  she  was  not  to  be 
able  to  do  what  she  would  with  it;  but  her  power 
even  to  give  such  a  sum  as  £160  is  limited,  and  that 
in  language  which  I  think  is  not  subject  to  any 
ambiguity  at  all:  '*I  give  the  said  Charles. Fisher 
such  sum  not  ^ceeding  £150  as  my  dear  wife  may 
decide  upon."  It  seems  to  me  that  that  would  be  an 
extraordinary  thing  for  him  to  do  if  he  supposed  that 
she  was  to  be  fmabsolute  owner  with  power  to  deter- 
mine in  what  way  every  part  of  the  capital  of  the 
estate  should  go. 

For  these  reasons  I  confess  I  am  unable  to  enter- 
tain any  doubt  that  what  the  testator  did  mean  was 
that  his  wife  should  have  the  full  use  and  enjoyment 
of  the  property  during  her  life,  and  at  her  death  she 
should  either  select  among  the  nieoes  such  as  she 
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pleftsed,  or,  if  sbe  did  not  make  any  seleotlon,   that 
they  ihoold  take  share  and  share  alike. 

Under  those  oircQmstanoes  I  am  unable  to  ag^ree 
with  the  judgment  of  the  Court  of  Appeal,  and  I 
move  your  lordships  that  that  judgment  oe  reversed. 

Lord  Maonaqhtsn. — ^I  am  of  the  same  opinion, 
and  I  aooept  and  adopt  the  judgment  of  Cozens- 
Hardy,  L. J. 

Lord  Dayst.— I  agree,  and  I  will  only,  out  of 
respect  to  Yaughan  Williams  and  Stirling,  L.JJ., 
add  a  very  few  words  to  what  has  been  said. 

The  woffds  which  have  been  so  much  commented 
upon,  ''in  fall  confidence,'*  are,  in  my  opinion, 
neutraL  I  tMok  it  would  bs  impossible  to  regard 
them,  and  I  do  not  for  the  purpoie  of  my  judgment 
regard  them,  as  technical  words  in  any  sense.  They 
are  words  which  may  create  a  trust  or  may  not  create 
a  trust,  and  whether  they  do  so  or  not  must  be 
determined  by  the  context  of  the  particular  will  in 
which  you  find  tihem. 

Now,  we  have  been  enjoined  a  great  many  times 
by  the  learned  counsel  on  both  sides  of  the  bar  that 
we  must  read  the  whde  will  in  the  first  inttance.  I 
have  obeyed  that  direction,  and  in  fact  I  have  read  it 
more  than  once,  and  iHiat  strikes  me  upon  reading  it 
is  thia— first,  I  obserre  that  the  testator  did 
obviously  intend — whether  his  intention  can  be  carried 
into  effect  or  not  is  a  different  question — ^but  he  did 
obriouslT  intend  that  his  nieces  should  have  an 
interest  m  and  should  be  entitled  to  this  estate  in 
some  event;  and  secondly,  that,  although  he  directed 
it  in  the  last  resort  to  go  to  his  nieces,  he  hoped  or 
believed—- or,  to  use  his  own  words,  '*  had  confidence  " 
—that  they  would  take  the  estate  through  the  testa- 
menttfv  bounty  of  the  widow. 

Imakethisnirtherobservation— thatif  I  read  the 
will  through  without  paying  attention  to  legal  rules, 
and  for  the  purpose  only  of  seeking  the  testator's 
intention— what  he  meant,  and  what  the  meaning  of 
the  words  is  that  he  used — without  for  the  moment 
regarding  the  question  whether  his  intention  could 
legaUy  be  carried  into  effect  or  not— it  is,  to  my 
n&d,  obvious  that  he  did  not  intend  that  his  wife 
should  have  an  absolute  power  of  disposition.  And 
for  this  reason,  because,  constminar  the  words  in  the 
way  in  which  the  respondent  womd  wish  them  to  be 
construed — conslaruing  the  words  "  In  default  of  any 
disposition  by  her  thereof  by  her  will  or  testament " 
as  meaning  any  testamentary  disposition  in  favour 
either  of  the  nieces  or  of  any bodv  else,  he  intended  in 
that  event  that  it  should  go  to  the  nieces.  It  is  quite 
true  that  in  that  event  the  law  would  not  give  cneot 
to  the  testator's  intention ;  but  if  you  are  to  seek 
what  the  testator's  intention  was,  I  think  that  was 
the  purport  of  what  he  intended.  That  seems  to  me 
to  tnxow  oonsiderable  light  upon  the  meaning  we 
must  attach  to  the  word  "  absolutely."  I  do  not 
myself  attach  any  great  importance  to  the  use  of  the 
word  "absolutely."  Beading  it  as  qualifying  or 
expressing  the  estate  whfch  the  wife  had  to  take,  it 
does  not  seem  to  me  to  do  more  than  to  give  her  a  fee 
simple.  It  is  now  admitted  that  she  has  a  fee  simple, 
and  the  question  is  whether  there  is  a  good  executory 
Undtalion,  capable  of  taking  effect  upon  her  death. 
The  use  of  the  word  *'  absolutely"  as  defining  the 
amount  of  the  estate  which  is  given  to  the  wife  must, 
of  course,  be  subject  to  any  executory  limitation,  or 
any  otiber  valid  limitation  or  exception  which  yoo 
iltfd  engrafted  on  that  estate  in  fee  smiple ;  therefore 
I  attach  no  importance,  or  very  Httle  importance,  to 
the  use  of  the  word  '*  absolutdy."  In  my  Monion, 
the  question  really  is  this:  Do  those  words  "in 
defamt  of  any  disposition  by  her  "  mean  any  disposi- 


tion in  favour  either  of  the  nieces  or  anybody  else ; 
or  are  they,  as  counsel  for  the  appellant  ccmtended, 
to  receive  a  referential  construction,  and  to  be  con- 
strued as  relating  to  saoh  a  disposition  as  that  wluoh 
he  has  expressed  his  confidence  that  his  wife  would 
make  ?  That  is  a  point  which  it  is  impossible  to 
labour,  and  I  do  not  know  that  I  can  add  anything 
to  what  the  Lord  Chancellor  has  said  upon  it,  or  thai 
I  can  do  anything  more  than  express  my  entire 
agreement  with  hun.  I  think  that  is  the  most 
natural  way  of  reading  the  will.  I  think  any  laymen 
reading  the  will,  and  considering  what  the  testator's 
intention  was,  would  come  to  the  condusiott — ^at  any 
rate  I  ODme  to  the  conclusion — that  he  is  speaking 
ODly  of  a  default  of  any  such  dispodtioa  as  he  had 
expressed  his  confidence  that  his  wife  would  make; 
and,  if  so,  I  am  of  opinion  that  there  is  a  good 
executory  limitation. 

I  ought  to  say  that  it  does  not  appear  to  me  very 
important  whether  you  treat  the  words  "in  confi- 
dence" as  creating  a  trust  or  not.  The  question  is 
whether  the  ultimate  limitation  is  a  good  executory 
limitation ;  and  even  if  yon  treat  the  words  "  in  con- 
fidence "  as  only  expressing  a  hope  or  belief,  the  will 
would  run  thus :  "  I  hope  and  believe  that  she  will 
give  the  estate  to  one  or  more  of  my  nieces,  but  if 
she  does  not  do  so,  then  I  direct  that  it  shidl  b) 
equaUy  divided  between  them."  I  think  that  is  a 
perfectly  good  limitation.  The  case  which  the  appel- 
isnts'  counsel  last  referred  to  shews  that,  although  a 
gift  over  in  default  of  alienation  generally  would  be 
bad,  yet  a  gift  over  in  default  of  alienation  to  a 
particular  individual,  or  alienation  to  any  but  a 
particular  individuid,  would  be  good,  and  I  see  no 
reason  whatever  for  thinking  that  this  is  not  a  good 
limitation.  I  will  only  add  this :  in  none  of  the  caies 
which  have  been  cited  iu  which  questions  of  this  kind 
have  been  discussed  was  there  a  gift  over  in  default 
such  as  we  find  in  the  direction  in  this  will,  and  I  am 
not  aware  of  any  case  of  the  kind.  I  observe  in 
some  of  the  oases  to  which  our  attention  was  drawn, 
that  absmice  of  any  such  gift  over,  the  absence  of  any 
direction  such  as  we  find  in  default  of  a  bequest  by 
the  widow,  is  made  a  strong  point  for  not  holding 
that  the  words  "in  confidence,"  or  similar  words, 
created  an  obligatory  trust. 

There  is  one  practical  observation  I  will  mske  for 
the  consideration  of  the  parties,  and  that  is  this :  The 
question  upon  which  the  argument  took  place  is 
stated  thus :  "  That  it  may  m  determined  whether 
upon  the  true  construction  of  the  testator's  said 
will  the  testator's  real  and  personal  estate  and 
property  is  given  to  the  plaintiff  absolutely  for  her 
own  use  and  benefit,  or  whether  the  same  is  given 
to  the  plaintiff  for  her  life  only  and  after  her 
death,"  and  so  forth.  That  seems  to  me  to  be  frassed 
on  an  erroneous  hypothesis.  Counsel  for  the  appel- 
lants do  not  CDUtend,  and  I  do  not  think  it  would 
be  possible  to  contend,  that  the  wife  has  only  a  life 
estate.  Her  real  interest  is  an  estate  in  fee  or  an 
absolute  estate  in  personalty,  subject  to  an  executory 
limitation.  The  parties  will  perluHps  ooosider  what  is 
the  best  way  to  state  it  I  should  think  somethins; 
of  this  kind  would  do :  "  That  the  plsintiff  is  entiUea 
to  an  absolate  estate  subject  to  a  conditional  executory 
limitation  to  the  testator's  nieces  liviog  at  her  death, 
in  case  she  shall  not  have  made  a  wiU  devising  the 
estate  to  one  or  more  of  such  nieces."  Some  wordi  of 
that  kind  would  do,  but  obviously  we  cannot  answer 
the  question  which  is  asked  of  us,  yes  or  no. 

Lord  Jamss  of  Hkbefobd.— I  havd  very  few  words 
to  add  to  the  judgments  that  have  already  been 
delivered,  and  in  which  I  concur.  It  is  admitted  on 
all  bands  that  our  only  duty  is  to  discover  wliat  wee 
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the  intentioii  of  the  tettator,  and  that  we  most  make 
that  disoovery  from  the  woida  used  in  the  will. 

Now  I  do  not  enter,  of  oonrse,  into  any  oonsidera* 
tion  of  the  partioolar  mental  powers  of  ^e  testator, 
bat  we  mutt  treat  him  who  miade  the  will  as  a  person 
of  ordinary  common  sense,  meaning  something  dt  the 
words  he  wrote.    It  is  contended  on  the  one  hand 
that  this  was  a  disposition  of  an  unfettered  freehold 
estate  to  the  widow.    If  that  had  been  so,  it  woald 
bave  been  very  easy  to  have  left  oat  the  words  that 
appear  sabseqnently  to  those  first  words  in  the  will. 
Tliere  is  in  that  contention  no  meaning  whatever 
given  to  the  words  that  follow—namely,  the  phrase 
•*  and  in  default  of  any  disposition  by  her  thereof  the 
estate  is  to  go  to  his  nieces."    I  do  not  think  we  can 
sbnt  oat  those  words  from  the  construction  of  this 
will,  bat  I  can  quite  conceive  that,  the  word  **  abso- 
lutely "  bein|^  used,  we  have  to  find  some  reason  why 
in  the  first  disposition  he  should  have  used  the  word 
'*absolately"  and  in  the  second  there  should  have 
been  this  gift  over  to  the  nieces.    I  think  the  meaning 
of  the  testotor  from  a  common-sense  point  of  view  is 
clear  enough.    He  wished  his  widow  to  have  a  life 
estate  in  this  propetty,  and  he  then  wished  after 
that    life   estate   uiat    it    should    be    left   to   his 
nieces — ^to   those   of   his   own   blood.     If  he   had 
made   the  disposition   at   that   time,    in    1893,  he 
must  have  selected  the  objects  of  his  bounty  with- 
out relation  to  what  would  be  their  condition  at 
the  time  of  his  wife's  death.    There  are  seven  nieces. 
We  have  no  evidence  about  it,  but  I  infer,  from  one 
of  them  beiog  an  infant  now,  that  they  were  young 
ladies  at  the  time  of  Uie  will*    At  the  time  of  the 
widow's  death  they  would  be  in  different  conditions, 
deserving  a  different  amount  of  benefidal  gift.    One 
might  have  married  a  rich  man,  and  another  might 
have  married  a  poor  man;   and  one  might  have  a 
large  family  and  another  none ;   and  one  might  not 
be  married  at  alL    Therefore  it  was  that  he  wished 
the  power  of  sdection  to  be  given  at  a  time  more  or 
less    approaching   that   at   which   they   woald   be 
recipients  of  the  bounty.    For  that  reason,  while  he 
gave  his  wife  a  life  estate  only,  he  asked  her  to  take 
care  that  the  nieces  should  have  the  estate  subject  to 
her  selection  of  the  individusl  nieces  and  a  division  of 
the   property   apportioned   between   them   as    she 
thought  fit.    That  was  apparently  a  most  sensible, 
business-like,  common-sense  view   of   the   position 
which  Mrs.  Hanbury  was  likely  to  take  up  in  relation 
to  these  ladies ;  and  I  believe  that  was  the  whole 
intention  of  this  will. 

Lord  B0BIRT8OX.— I  entirely  agree. 

Lord  LiNDLBT.— I  am  sorry  to  say  I  am  unable  to 
come  to  the  same  conclusion,  but  I  will  not  trouble 
your  lordships  with  many  observations  upon  the 
question.  It  is  impossible  to  say  that  a  trust  for  the 
nieces,  or  at  least  for  one  of  Uiem  selected  by  the 
wife,  cannot  be  extracted  from  this  will,  bat  person- 
ally I  think  the  consteuction  adopted  by  Stirling, 
L.J.,  is  more  in  accordance  with  the  language  used 
than  the  constmction  contended  for  here  by  the 
appellants.  The  wife  was,  in  my  opinion,  intended 
to  be  the  absolute  owner,  free  from  any  legal  or  equit- 
able obligation  in  favour  of  anybody,  and  free  nom 
any  executory  gift  over.  I  admit  that  the  contrary 
construction  can  be  put  upon  the  will,  but  that  does 
not  appear  to  me  to  oe  the  natural  one. 

Appeal  allovfed, 

Solioitors  for  the  appellants,  Walker,  Mariintaut 
&  Co. 


Solioitors  for  the  respondents,  PaUrMUt 
Blosoam,  db  Kinder* 


Qotttt  ot  Ayyeal 


From  P.  D.  &  Ad.  Div.  *) 

(Collins,  M.B.,  and  Mathew  and  v  March  d. 

Cozens-Hurdy,  L.JJ.)  J 

"The  T08OANA."  (a.) 

Practice — AppecU—CoiU — Ship^SalvagC'-'Redudum  of 
of  award — AUowance  of  appeUanta^  ooitt. 

The  Court  of  Appeal,  having  reduced  the  amouni  of  a 
ealvage  awards  allowed  the  eucceseful  appellante  the  costs 
of  the  appeal. 

The  KUmaho,  16  Times  L.  R.  155,  and  The  Prince 
Llewellyn,  [1904]  P.  83,  52  W.  E.  Dig.  169,  folhvjed. 

The  Gipsy  Qaeen,  43  W.  B.  359,  [1895]  P.  176,  not 
followed. 

Appeal  from  the  judgment  of  Sir  Francis  Jeune  in  a 
salvage  action. 

The  action  was  brought  by  the  owners,  master, 
and  crew  of  the  steamship  Bonny  to  recover  salvage 
for  services  rendered  to  the  steamship  Toscana* 

Sir  Francis  Jeune  made  an  award  in  favour  of  the 
plaintiffs  for  £5,100. 

The  owners  of  The  Toseana  appealed,  upon  the 
ground  that  the  amount  awarded  was  exoeMive. 


Pickford,  K.C,  Laing,  K.C,  and  Pritchard,  for  the 
appellants. 

Aspinall,  K.C.,  and  A.  D.  Baieson,  for  the 
respondents. 

Thb  Coubt  reduced  the  amount  awarded  for 
salvage  to  £3,000. 

Pickford,  KC.,  asked  that  the  appellants  might  be 
allowed  their  costs  of  appeal. 

Aspincdl,  K.C.,  contra. — In  The  Gipsy  Queen,  43 
W.  B.  359,  [1895]  P.  176,  Lord  Esher,  M.B.,  and 
Lopes  and  £igby,  LJJ.,  held  that  l^e  general 
practice  of  this  court,  following  the  practice  adopted 
by  the  Privy  OouncU,  was  not  to  allow  costs  where 
the  amount  of  a  salvage  award  was  reduced. 

Pickford,  K.C,  ia  reply. — In  the  sabseqnent  case 
of  The  Kilmaho,  16  Times  L.  B.  155,  where  the 
award  was  considerably  reduced,  A.  L.  Smith,  Bigby, 
and  Collins,  L.  JJ.,  allowed  the  successful  appellants 
their  costs.  That  case  was  followed  by  a  Divisional 
Oourt  of  the  Admiralty  Division  in  The  Prince 
Llewellyn,  [1904]  P.  83. 

Collins,  M.B.— I  think  we  are  at  liberty  to  follow 
our  own  judgment  in  this  matter.  The  hard-and-fast 
rule  of  practice  laid  down  by  the  Privy  Council, 
when  they  exercised  jurisdiction  in  these  appeals, 
which  was  followed  as  a  general  rule  of  practice  by 
this  oourt  in  TJie  Oipsv  Queen,  has  since  been 
abandoned  in  The  Kilmaho  and  The  Prince 
LleweUyn.  1  think  we  ought  to  follow  the  ordinary 
rule  by  which  a  successful  appellant  is  allowed  the 
costs  of  the  appeaL  The  appeal  will  therefore  be 
allowed  with  the  costs  of  the  appeal,  but  the  costs  in 
the  court  below  will  not  be  intmered  with. 

Mathsw  and  Cozens-Haedt,  L.JJ.,  concurred. 

Appeal  allowed  with  costs. 

Solioitors  for  the  appellants,  Pritchard  &  Sons. 

Solicitors  for  the  respondents,  Stokes  &  Stokes,  for 
Batesons,  Wart,  &  Wimshwrst,  I^verpool. 

Snow,      (a.)  Beported  by  F.  G.  BtoxsB,  Esq.,  Barrister* 
^  at-Law« 
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From  K.  B.  Div.  \ 

(Yaughan  Williams,  Bomer,  and  >  Feb.  20. 

StirliDg,  L.JJ.)  ) 

Lewin  and  Others  v.  End. 
Lewin  Am)  Others  v.  Civil  Service  Supply 
Association,  (a.) 

Local  Oovernment—  Rating— Dwelling -home — A  uthoriiy 
of  old  decisions — Interpretation. 

The  court  will  not  readily  overrule  the  decision  of  a 
court  of  inferior  jurisdiction  which  has  been  acted  on  for 
a  great  number  of  years.  The  word  **  house  "  m  12  Car, 
2,  c.  37,  ineans  a  dwelling-house— i,e,,  a  house  which  is 
in  fad  being  used  as  a  dwelling-house,  or  which  can  be 
so  used  vnthotd  any  structural  alteration, 

Furman  v.  Darley,  14  M,  &  W,  181,  explained  and 
followed, 

L<iwin  and  Others  v.  G<^orge  Newnes  (Limited),  90 
L.  T.  160,  distinguished. 

Appeals  from  a  Divisional  Ooort  (Lord  Alverstone, 
L.C.J.,  and  Kennedy,  J.)  in  an  action  tried  bj  Jndge 
Woodfall  at  the  Westminster  Coonty  Court. 

The  respondents  oooapied  premises  situate  in  the 
parish  of  St  Paul's,  Oovent  Cfarden. 

By  an  Aot  entitled  ' '  An  Act  for  making  the  Preoicot 
o!  Oovent  Garden  Parochial,"  passed  in  the  twelfth 
year  of  Car.  2,  the  sum  of  £250  was  charged  upon 
the  "houses  of  the  inhalntants  for  the  support  and 
benefit  of  the  rector,  curate,  clerk  and  sextons  of  the 
said  parish." 

Tills  Act  was  repealed  and  substantially  re-enacted 
by  61  Geo.  8,  c.  150,  the  charge  bsiog  increased 
from  £250  to  £520.  The  rate  is  commonly  known 
as  the  rector's  rate. 

The  premises,  occupied  by  the  respondent  Bod  W'  re 
formerly  used  as  dwelling-houses,  but  at  the  present 
time  were  being  used,  as  to  the  lower  part  of  the 
premises,  as  a  warehouse,  and  as  to  the  upper  part  as 
offices  of  a  theatrical  agent.  The  premises,  in  fact, 
could  not  be  reconverted  into  dwelling-houses  without 
considerable  structural  alterations.  No  persons  slept 
on  the  premises;  a  caretaker  remained  in  charge 
during  the  night,  but  he  was  occupied  with  work 
throughout  the  night. 

The  premises  occupied  by  the  respondents,  the 
Civil  S^vice  Supply  Association,  were  built  upon 
the  site  once  occupied  by  dwelluig-houses.  ^e 
present  premises  were  used  entirely  for  the  purposes 
of  the  business— general  stores.  No  persons  slept 
upon  the  premises.  The  kitchens  were  used  as  part 
of  the  general  business.  Tne  attendants  had  lunch 
on  the  premises  because  it  would  be  iuconvenient  to 
allow  them  to  leave  the  premises  for  that  purpose. 

The  plaintiffs  in  btth  aotioni  were  the  church- 
wardens of  the  parish  of  St.  Paul's,  Oovent  Garden. 

His  Honour  Judse  Woodfall  held,  affirmed  by  the 
Divisional  Court,  that  ttie  defendants  were  not  liable 
to  pay  the  said  rate. 

The  plaintifiis  appealed. 

Macmorran,  K.C,  and  Clarke  Hall,  for  the  appell- 
ants, relied  ufMrn  Daniel  v.  Coulsting,  7  M.  &  G.  122. 
Cresswell,  J.,  in  his  judgment,  on  p.  125  says:  ''I 
am  clearly  of  opinion  that  the  word  '  house'  does  not 
necessarily  mean  dwelling-house."  This  court  is  not 
bound  by  the  decision  of  the  Court  of  Exchequer  in 
Surman  v.  Darley,  14  M.  &  W.  181,  but  can  overrule 
it.  Alderson,  B.,  in  his  judgment,  states :  **  It  clearly 
meant  to  impose  the  charge  only  on  dwelling-houses 
or,  at  all  events,  on  those  which  are  capable  of  being 
occupied  as  such."    The  premises  now  in  question  are 

(a.)  Beported  by  Maurice  N.  Drucquer,  Bsq., 
Bartister-at-Law. 


capable  of  being  so  occupied.  In  the  case  of  the 
respondent  End  the  rate  was  p%id  for  many  yeirs.  In 
th«»  recent  case  of  Lewin  and  Others  v.  Newnes  ( Limited), 
90  L.  T.  160,  62  W.  B  Dig.  148.  the  court  (Lord  Alver- 
st  *ne,  L.C.  J.,  and  Wills  and  Kennedy,  JJ.)  adopted 
this  definition  of  Alderson,  B.  The  court  found  that 
the  boildingps  in  qnestioi  were  built  as  dweUing- 
hon^es,  and  were  capable  of  being  occupied  as  su<m. 
If  this  appeal  is  dismissed  it  will  fall  heavily  upon  the 
appellants,  as  the  tendency  of  modem  times  is  to 
convert  dweUinsr-hous^s  into  warehouses  and  offioet. 
[BOMEB,  L.  J.—Your  remedy  is  a  new  Aot  of  Parlia- 
ment.] 

Frampton^  K,d  and  John  Sanderson,  for  the 
respondent  End ;  atd  Danckwerts,  K.C,  Morton  Smithy 
and  Henn  Collins,  for  the  respondent  Civil  Service 
Supply  Association. — ^This  court  would  be  bound  by  the 
judgment  of  the  Court  of  Exchequer,  constituted  of 
Pollock,  C.B.,  and  Alderson,  Bolfe,  and  Piatt,  BB.,  in 
Surman  v.  Darley,  This  decision  was  now  sixty  years 
old  and  had  several  times  been  acted  upon,  but 
never  departed  from.  In  Newnes  case  the  caretaker 
and  his  wife  actually  resided  on  the  premises, 
and  the  case  was  therefore  readily  distinguishable. 
In  Merry  v.  Nichalls,  20  W.  B.  929,  7  Co.  App. 
733,  Sir  W.  M.  James,  L.J.,  at  p.  750  of  his 
judgment,  said:  **  However,  that  is  not  the  way 
a  court  like  this  deals  with  the  decisions  of  a 
court  of  co-ordinate  jurisdiction.  The  cases  which 
are  dted  do  not  bind  us  as  res  gestce,  beoause  they 
are  inter  alios  acta ;  but  they  bind  us  in  so  far  as  they 
are  authoritative  expositions  and  statements  of  the 
law.  It  is  the  principle  of  the  decision  by  which  we 
are  bound,  not  a  mere  rule  that  in  exactiy  the  same 
circumstances  we  are  to  arrive  at  the  same  conclusion. 
Therefore,  to  say  that  the  decisions  are  wrong  in 
point  of  principle,  if  that  principle  was  clearlf  laid 
down,  does  not  relieve  us  from  the  obligation  of 
following  the  principle  of  the  decision,  became  the 
whole  theory  of  our  system  is  that  the  decision  of  a 
superior  court  is  binding  upon  an  inferior  court  and 
on  a  court  of  co-ordinate  jurisdiction  in  so  far  as  it  is 
a  statement  of  the  law  which  the  court  is  bound  to 
accept."  If  warehouses,  offices,  and  the  like  are 
intended  to  be  included  within  an  Act,  the  words 
always  are  expressly  included,  as  Pli^,  B, 
says  in  his  judgment  in  Surman* s  case.  Thus 
ii  The  Queen  v.  Christopherson,  34  W.  E.  86,  16 
Q.  B.  D.  7,  the  rector's  rate  by  16  Car.  2  and  22  & 
23  Cur.  2  was  charged  upon  *'  all  and  every  the 
houses,  shops,  warehouses,  oeUars,  and  outhouses." 
Counsel  for  the  appellants  Isid  great  stress  on  Danid 
V.  Coulsting,  but  the  actual  decision  does  not 
support  their  case,  and,  with  respect  to  the  excerpt 
from  the  judgment  of  Cresswell,  J.,  the  learned  judge 
himself  gives  the  true  explanation  of  the  decision  in 
Surman's  case  by  his  reference  to  Elmore  v.  St, 
Briavells,    IDanckwerts  was  stopped  by  the  court] 

Clarke  HaU  replied. 

Yauohan  Williams,  L.  J.— I  do  not  see  my  way 
clear  to  depatt  from  the  decision  of  tiie  Court  of 
Exchequer  in  Surmam  v.  Darley.  There  they  decided 
that  in  these  Acts  ''houses"  meant  dwelling-houses. 
In  neither  of  these  cases  are  the  houses  in  £ot  being 
used  as  dwelliog-houses.  If  there  htd  been  a  ooveoant 
in  either  case  not  to  use  the  premises  other  tiian  for 
the  purpose  of  a  dweliing-house  there  would  have 
been  a  breach  of  the  covenant.  Then  it  is  argued  that 
the  Court  of  Exchequer  s*id  none  but  a  dwelling- 
house  or  one  which  is  capable  of  being  used  as  a 
dwelling-house  came  within  the  meaning  of  the  word 
"  houses  "  in  these  two  Acts  of  Parliament  I  think 
that  means  capable  of  being  used  in  its  present 
structural  condition.    I  do  not  think  either  the  'Bnd 
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cat  the  GtYil  Service  hoases  are  houses  in  respect  of 
which  it  may  he  truly  said  that  they  come  within  the 
meamDg  of  bouses  capahle  of  hdng  used  as  dwelling- 
houses.  I  think  neither  of  these  houses  are  used  as 
dwelling-houses.  The  appeal  must  be  dismissed  with 
costs. 

BOHBB,  L.J.~I  agree.  I  thiuk  these  oases  are 
ICOTemed  by  tbe  case  of  Surman  v.  DarUy,  To  enable 
the  appellants  to  succeed  in  these  cases  they  must  ask 
us  to  overrule  the  decision  in  Barman  v.  Barley.  That 
case  is  sixty  years  old ;  it  has  never  heen  differed 
from,  and  has  been  followed  up  to  the  present  time. 
That  heing  so»  I  do  not  think  thu  court  ought  to  differ 
from  the  decision  ia  that  esse  or  try  to  oyerrule  it. 
On  the  facts,  it  appears  to  me  that  hoth  these  homes 
were  not  heing  used  as  dwelling-houses.  Kohody 
dwelt  there.  They  could  not  he  used  as  dwelling- 
houses  without  substantial  alterations  heing  effected. 
Therefore  hoth  these  cases  fall  within  the  decision  of 
Swrman  v.  Darley, 

Stiblino,  L.J. — I  am  of  the  same  opinion.  In  my 
opinion  we  are  not  at  liberty  at  this  time  to  depart 
from  the  principle  of  the  decision  in  Surman  v. 
parley.  It  was  laid  down  by  the  Court  of  Exchequer 
in  that  case  that  the  Acts  were  meant  to  apply  only 
to  huildioffs  which  were  snhstantially  dweUiog- 
houses.  That  which  has  been  relied  on  on  behalf  of 
the  plaintiffs  is  the  language  of  Alderson,  B.,  who 
says,  speakiog  of  this  Act  of  Parliament:  '*  It  clearly 
oieant  to  impose  the  charge  only  on  dwellinff- 
honses,  or,  at  all  events,  on  those  which  are  capahle 
of  heing  occupied  as  such/'  and  it  was  ssid  that  these 
houses,  though  not  heing  used  as  dwelling-houses, 
were  capable  of  being  used  as  such.  Now,  I  am 
nnahle  to  disagree  with  the  learned  countv  court 
judge  in  this  respect.  I  think  the  learned  haron 
meant  houses  which,  without  substantial  alteratbn, 
oould  he  occupied  as  dwelling-houses.  In  hoth  these 
oases  in  order  to  convert  tiiese  huUdiuffs  into 
dwelling-houses  substantial  alterations  woukI  have 
to  he  made. 

Appeals  ditmieeed  wiih  co$t$* 

Solicitors  for  appellants,  BarteU  A  Large. 

Solicitor  for  respondent  Bad,  Harry  WiUon, 

Solioitors  for  respondent  Civil  Service  Supply  A«80- 
oiatioD,  Taihams  ds  Pym. 


Ktlrt  Ctoutt  of  aiu0tt(c. 


Chan.  Biv.  1 


March  3,  4. 


Buckley, 

In  re  London  Pbbssed  Hinob  Co.  (Limited). 
Campbell  v.  Thb  Company,  (a.) 
Company^Debentures—Floaiing  security — AppoinUneni 
0/  receiver  —  Judgment  creditor  —  No  principal  or 
inierui  in  ofrear— Jeopardy. 

The  court  will,  ai  the  instance  of  the  holder  of  a 
debenture  cretUing  a  floating  charge  upon  the  undertaking 
and  property  of  a  limited  company^  appoint  a  receiver  of 
the  property  comprised  in  the  debenture  where  the  property 
is  in  danger  of  execution  being  levied  upon  it  by  ajudg^ 
fnent  creditor,  nottvitJistanding  that  no  principal  moneys 
or  interest  are  in  arrear  under  the  debenture,  and  that  the 
judgment  creditor  appears  and  objects. 

Motion. 

This  was  a  motion  in  a  debenture-holders*  action  in 

(a.)  Beported  hy  Nbyillb  TBBBxrrr,  Bsq.,  Bar- 
rister^at-Law. 


which  the  plaintiffs  were  holders  of  debentures  by  way 
of  floating  security  upon  tiie  undertaking  and  all 
property,  present  and  future,  of  the  ahove  company. 
Nothing  was  due  and  immediately  payable  in  respect 
of  either  principal  or  interest.  The  principal  was 
payahle  in  May,  1908,  or,  by  virtue  of  the  tenth  con- 
diaon  of  the  debentures,  (a)  upon  six  calendar  months* 
default  in  payment  of  interest ;  or  (5)  if  an  order  was 
made  or  resolution  passed  for  winding  up  the  company. 
Neither  of  these  events  had  happened.  l%e  interest 
was  payable  in  May  and  Novemher.  All  interest  had 
been  paid  down  to  November,  1904. 

A  creditor  had,  however,  obtained  judgment  in  an 
action  against  the  company,  and  w4s  in  a  position  to 
issue  execution. 

Under  these  circumstances  the  plaintiffs  had  hrought 
their  action  ag«inat  tbe  compiny,  and  now  moved  for 
the  appointment  of  a  receiver  and  manager  of  the 
undeitaking  and  property  of  the  company  comprised 
in  the  dehentures,  and  to  manage  the  Dusiness  of  the 
company.  The  company  did  not  oppose  the  applica- 
tion, hut,  at  his  lordship*s  desire,  the  judgment 
creditor  was  represented  en  the  motion. 

Buckmaster,  K*C.,  and  A,  J.  Chitty,  for  the  appli- 
cants.— ^The  court  will  appoint  a  receiver  when  the 
security  of  the  dehenture- holder  is  in  danger.  A  leffal 
mortgagee  can  always  have  a  receiver.  An  equitable 
mortgagee  not  having  the  legal  estate  must  come  to 
the  court,  and  the  court  will  appoint  a  receiver  in  his 
favour  if  he  shows  good  reason  for  it  being  done 
(Legg  v.  Mathieson,  2  Gff.  71).  and  so  in  the  case  of 
debenture  -  holders :  Wildy  v.  Mid'Hants  Bailway, 
16  W.  B.  409 ;  Edwards  v.  Standard  Boiling  Stock  ' 
Syndicate,  41  W.  B.  343.  [1893]  1  Co.  574.  The 
rights  of  the  debenture-holders  come  hefore  those  of 
the  judgment  or  execution  creditor :  Davey  A  Co.  v. 
Williamson  A  Sons,  46  W.  B.  671,  [1898]  2  Q.  B.  194. 
There  is  no  donht  future  property  may  be  assigned  in 
equity :  TaUby  v.  Official  Receiver,  87  W.  B.  513,  13 
A.  C.  523. 

Schwann,  for  the  company,  consented  to  the  applica- 
tion. 

T,  Crossjield,  for  the  judgment  creditor. — ^The 
court  only  appoints  a  receiver  where  either  the 
principal  or  interest  is  due  or  there  has  been  some 
hreach  of  the  contract  hetween  the  parties :  In  re 
Florence  Land  and  Public  Works  Co.,  27  W.  B.  236, 
10  Ch.  D.  530.  The  debenture  still  remains  a  floating 
charge  until  one  of  these  events  happen:  In  re 
Panama,  New  Zealand,  and  Australian  Boyal  Mail  Co., 
18  W.  B.  441,  L.  B.  5  Ch.  App.  318 ;  The  Government 
Stock  and  Other  Securities  Investment  Co.  v.  Manila 
Railway  Co.,  45  W.  B.  353,  [1897]  A.  C.  81.  In  aU 
the  cases  dted  for  the  applicants  one  or  other  of  these 
events  had  haaipeued,  except  in  Edwards  v.  Standard 
Boiling  Stock  Syndicate. 

BuoKLBY,  J.— The  plaintiffs,  to  whom  nothing  is 
presently  payable,  ask  for  a  receiver,  the  effect  of 
which  will  be  that  the  company  can  no  longer  pay 
the  creditor,  to  whom  payment  is  presently  due,  in 
priority  to  the  dehenture-holders,  to  whom  nothing  is 
presently  due.  The  company,  as  is  commonly  the 
case,  appear  and  consent  to  the  order.  Why,  indeed, 
under  the  drcumstances  should  they  oppose  P  These 
applications  are  becoming  so  frequent  that  I  have 
tucen  the  opportunity  to  Took  into  the  cases  in  order 
to  see  whether,  as  the  authorities  stand,  it  is  possihle 
to  prevent  the  injustice  which  is  now  of  frequent 
occurrence,  and  which  I  will  descrihe.  The  cases  are 
numerous  in  which  the  undertaking  of  a  lindted 
company  is  so  loaded  with  dehentures  that  the  profits 
are  harely  sufficient,  or  perhaps  not  sufficient,  to  keep 
I   down  the  debenture  intmst,  and  that  if  the  company 
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ii  wound  up  there  ii  nothing  for  anyone  but  tbe 
dab entnre- holders.  In  ahorti  the  facta  often  are 
that  the  undertakioR  is  dubs  tan  tiallj  carried  on 
only  for  the  benefit  of  the  debenture- hot  dere 
who  have  a  tioating  seemrity  over  it.  In  this  fit  ate  of 
laotfl  moDey  ialentor  gooda  cQniigned  to  the  compaDy 
la  r€ipect  of  wbioh  a  debt  accrnea  to  the  creditor^ 
vid  BO  loDg  aa  tbe  security  *^  floats,"  as  it  is  termed p 
and  no  receiTer  la  appointed,  the  creditor  haa  a 
|io«iibility  or  expectation  of  being  paid  by  the  eom- 
pati7 ;  for  as  between  the  company  and  the  dcbeutare- 
holder  the  former  may  pay  in  the  ordinary  coune  of 
bniineaap  But  directly]  a  receiver  is  appointed  thitexpec* 
tation  of  the  creditor  ia  intercepted*  He  may  have  lent 
his  money  or  coneigned  his  g()oda  to  theoompanj  iaat 
week,  but  if  he  has  the  audacity  to  ask  for  payment 
and  to  enforca  hia  leg^l  re m« dies  to  obtain  it,  the 
deb eDture- holder  obtains  a  receiver  in  a  proceedtcg 
to  which  the  execation  creditor  la  not  a  party ^  and 
thuu  cloeee  the  door  agaiust  him»  takiog  hia  money  or 
hia  goods  as  pait  of  the  sfcurityp  aud  leaviog  the 
creditor  who  auf' plied  the  money  or  the  gooda  to  go 
unpaid,  I  rt^gret  to  be  driven  to  the  couolusion  that 
M  the  law  a  and»  those  are  the  righta  of  the  debenture - 
holder  entirled  to  a  floating  charge.  It  wai  decided  in 
the  CiJTirt  of  Appeal  in  la  rs  Stmidard  Munu/^idirin^ 
Vo.,3d  W:  E,  acy,  [1891]  1  Cfa,  627.  that  an  execulion 
creditor  takes  aubject  to  all  equities,  aud  that  the 
sheriff  cannot  by  aeiziug  get  rid  of  the  rights  of  the 
debentnre^holders  to  which  the  property  waa  i abject 
when  in  the  hand  a  of  the  debtor  company,  Tbe  Court 
of  Appeal  in  In  re  Optra  [UmiUd),  39  W.  II,  705, 
[1891]  3  Ch,  260,  stated  that  the  decision  in  In  re 
Standard  Munu/adnring  Vv.  waa  a  clear  decisiou  that 
the  execution  creditor  takss  subject  to  the  equity  of  the 
debenture- holdera.  From  this  decision  it  has  resulted 
that  in  interpleader^  that  is  to  asy,  eve  a  in  the  caie 
where  no  receiver  is  appointed »  the  execution  creditor 
can  have  no  more  thaa  the  benefit  of  the  equity  of 
redemption,  and  that  the  rights  of  the  debenture* 
hold  era  prevail  over  his  rights  :  Davey  v.  WilUam9on ; 
SimultantQiu  Colour  Prmiing  Syndkatt  v,  Fow^raktr, 
[1901]  1  Z,  B.  771,  49  W.  E.  Dig,  25;  and  Duck 
v.  Towtr  Galvanizing  Co.,  [1901]  2  K,  B.  ^H,  49 
W,  H,  Dig.  25.  This  being  the  law,  the  fact 
is  that  the  appoint  cue  tat  of  a  receiver  doe  a  not,  aa 
between  the  execatian  creditor  and  the  debenture- 
h older,  disappoint  the  execution  creditor  of  anything 
which  otherwise  would  be  hi*  right*  For  from  these 
authorities  it  rea  ul  ta  that  th  e  cr ed  i  tor  neve  r  had  an  y  rig  ht 
as  between  himaelf  aud  the  debenture -holder  to  enforce 
payment  in  priority  to  the  deb enture- holder.  If  he 
avails  himself  of  his  legal  right  to  judgment  and 
execution,  the  debenture-holder  could  intercept  hia 
execution.  In  fact,  the  unfortunate  creditor  baa  no 
right  enforceable  by  legal  procesa  in  eaaea  where  tbe 
equity  of  redeujption  was  of  no  value,  notwithatind- 
ing  the  fact  that  his  money  or  his  goods  hia  gon«4  to 
increase  the  property  inoluded  in  the  aecurity^  His 
right  to  look  for  payment  from  the  company  rested 
only  upon  the  expectation  that  the  debenture -holder 
would  not  put  an  end  to  the  company  *a  authority  to 
pay  the  creditor  in  the  ordinary  course  of  business* 
The  authorities  ae em  to  me  to  involve  that  tbe  creditor 
has  no  right  to  complain  because  stepa  are  te^en  to 
put  an  end  to  the  authority  tbut  given  by  debenture- 
noldera  to  their  mortgagor.  The  appointment  i^f  a 
receiver  at  the  instance  of  an  equitable  inccmbraucer, 
at  an^  rate  where  Dothing  is  preseiitly  payable  to 
himi  )i  no  doubt  a  matter  of  discretion :  Thorn  v» 
Nim  Rta/i  {UmiUd),  67  L,  T,  03,  41  W.  R,  Dig.  33. 
But  if  the  execntion  oredttor^a  rights  are  not  aJfected, 
except  as  above  stated,  by  the  appointment  of  a 
receiver,  there  «xUta,  as  fdr  as  I  can  aee,  no  grounds 
wh^  the  oomi  should  exercise  its  discretion  against  the 


appointment  of  a  receiver  by  reat on  of  any  considerra-' 
tioQS  arising  as  between  the  execution  creditor  aud  tbe 
debenture-bolder.  The  only  relevant  consideratuii 
would  seem  to  be  whether  as  between  the  oompmj 
and  the  debenture -bolder  it  is  just  and  convCTiMit 
that  the  company's  authority  to  dispose  of  its  nsmAm 
in  tbe  ordin&ry  courae  of  buaineaa  should  be  stopped. 
Aa  between  those  partiea  it  would  aeem  leaaooabla 
that  tbe  authority  should  be  stopped  if  its  continnanea 
would  in  j  are  the  debenture -holder.  A  legal  mort- 
gagee may  take  posseaaion  simply  because  he 
cbooaea.  In  ao  doing  he  accepts  ttie  reaponaibdity 
of  a  mortgagee  in  posReiiiou.  An  equitable  mort- 
gagee must  show  good  reason  why  the  court 
should  at  hia  inatance  take  posaeseion  by  its 
receiver.  Lord  Ohelmsford  in  FTrMy  v,  Mid^Mmdi 
mUwfty,  16  W,  R.  409,  held  that  dinger  to  the 
eecurity  by  anticipated  acts  of  an  e^^ecuUon  creditor 
is  a  good  reason.  Jeopardy  of  the  security  thus 
becomes  relevant  The  mere  fact  of  content  by  the 
mortgagor  would  not  be  enough.  This  probably 
explains  the  fact  that  in  b^tb  the  more  recent  cMes 
in  which  a  receiver  his  been  appointed  on  the  ground 
of  jeopardy,  as  in  MacMahon  v.  North  Kent  Ir&n- 
works.  39  W,  R,  349,  [1891]  2  Ch,  148,  and  Edw^dt 
V,  Slandml  IloWiig  Stocl*  JSgndimtf,  41  W.  E,  343, 
[1893]  1  Ch.  574,  the  question  of  jeopardy  was 
treated  as  material,  although  the  company  appeared 
and  conatnted.  But  for  this  coi^aideralioil  the  fact 
that  jeopardy  waa  oDcsldered  material  might  be 
thougtxt  to  tend  to  some  extent  in  the  direction  in 
which  I  desire  to  End  authority,  but  tbe  implication, 
even  if  it  exists,  seems  to  me  inconsistent  with  the 
express  deciaiona,  I  am  unable  upon  the  authorities 
to  Hud  anything  which  will  enable  me  to  put  a  atop 
to  what  I  feel  to  be  an  injustioe.  It  is  an  injostict 
arising  from  the  nature,  as  defined  by  the  authoritiee, 
of  a  tioating  security.  The  mischief  arfsea  from  the 
fact  tbat  tbe  law  allows  a  charge  on  all  future 
property*  The  eubject,  however,  ia  one  which  I 
ttdnk  urgently  requires  attention.  I  should  be  glad 
if  the  authorities  could  he  reviewed  in  a  court  at 
higher  juriadictlon  than  this,  in  case  the  exeoutiou 
creditor  ahould  be  able  to  find  grounds  for  thmking 
that  tbe  deciiions  which  bind  me  can  ba  succeaa Fully 
impeached  elsewhere.  It  is  not  for  me  to  say  whetb>»r 
tbe  matter  req aires  the  attention  of  tbe  Legislature. 
In  my  judgment  the  plaintiffi*  as  the  authoritiea 
stand,  are  entitled  to  an  order  for  a  receiver,  and  I 
make  the  order  aocardingly, 

AppliCfitfon  gntniedi 

S  jlicitora,  Wardf  Perh^^  tt  Mcliay ;  A.  /J,  Oilman^ 
for  Lucoit  Huithiniont  tt  Meek,  liiddlesbtongh. 
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Shir  iff ^L^ying  diitr^M — Extcuilon  on  gooi^—Fttw — 
Writ  of  fi.  i&,— Sheriff's  oj^icer  in  posse$uon^Sentrtd 
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Poundagt:  and  mileajf^Shcriffa  AcU  1^87  (50  it  51 
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TaMe  of  Ftes  of  1888  undtr  the  Shtrifft  Act. 

Wh&re  a  sAerr/,  who  U  already  in  poMsrishn  of  tf 
judgjacjit  debtor* a  (jooda  under  a  ttfrit  of  i,  fa,,  ii  aerwei 
with  another  writ  of  fi.  fa.  fcjr  another  execution  ervdiU^ 

for  levying  ex^ation  on  the  Kime  debtor**  goodie  ^nd  ka$ 

(u,)  Reported  by  A*  E,  Tayloub,  Eiq*,  EaiditefH 
i  at-Law. 
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been  paid  in  retped  of  hia  seizure,  mileage,  and  poeeeeeion 
by  the  first  txecution  creditor,  a$  there  has  been  one  seizure 
there  has  therefore  been  only  one  man  in  possession,  and 
the  sheriff  cannot  recover  from  the  second  execution 
creditor  the  same  sum  again  in  respect  of  seizure,  mileage, 
and  possession  which  he  has  already  received  from  the 
first  execution  creditor,  as  this  tuould  be  contrary  to  the 
true  intent  and  meaning  of  the  rules  and  orders  under 
the  Sheriffs  Act,  1887.  Under  these  rules  the  sheriff  is 
entitled  to  his  poundage,  and  as  regards  his  fees,  only  to 
cover  his  actual  out-of-pocket  expenses. 

Action. 

The  plaintiff  wis  the  Sheriff  of  Glamorganshire  in 
1903-4,  and  as  inch  claimed  to  be  entitled  to  recover 
sheriff's  charges  which  had  been  certified  by  a  taxing- 
matter  as  payable  to  him  under  the  provisions  of  the 
Sheriffs  Act,  1887  (50  &  51  Vict  c  55),  by  the 
defendants  in  respect  of  a  writ  of  fi.  fa.  lodged  by 
them  on  the  18th  of  December,  1903,  and  which  was 
indorsed  to  levy  on  certain  goods  of  the  Gordon 
Navigation  Collieries,  the  execation  debtors, 
£117  8f.  lOd.,  and  £1  10s.  for  costs  of  execation 
together  with  interest  at  4  per  cent,  besides  sheriff  s 
pon  adage,  officers'  fees,  costs  of  levy,  &c.  These 
charges  were  taxed  by  the  master  at  £22  Ids. 

On  the  28th  of  October,  1903,  the  plaintiff  at  sheriff 
levied  nnder  two  writs  of  fi.  fa,  which  ware  lodged 
with  him  in  an  action  at  the  suit  of  two  other  execu- 
tion creditors,  and  indorsed  to  levy  on  the  goods  of 
the  execution  debtors.  With  the  consent  of  the 
execution  creditors  and  the  execution  debtors  the 
plsintiff  continued  in  possession  of  the  goods  seized. 

At  the  date  of  thelodgiog  of  the  writ  otfi.  fa,  by 
the  defendants  the  plaintiff  was  in  possession.  A 
farther  writ  oifi.  fa.  was  issued  by  another  firm  of 
execution  creditors  indorsed  to  levy  on  the  goods  of 
the  execution  debtors,  and  was  lodged  with  the 
plaintiff  on  the  21st  of  December,  1903. 

By  letter  dated  the  24th  of  December,  1903,  the 
defendants  consented  to  the  execution  standing  over 
until  the  2nd  of  January,  1904,  provided  the 
defendants*  liability  for  sheriff's  fees  was  not  in- 
creased. 

A  farther  writ  of /?.  fa.  was  issued  indorsed  to  levy 
on  the  goods  of  the  execution  debtors  by  another 
firm  of  execation  creditors  with  costs  of  execation 
and  sheriff's  charges,  and  was  lodged  with  the  plain- 
tiff on  the  6th  of  January,  1904,  and  similar  writs  by 
other  execution  creditors  indorsed  to  levy  on  the 
goods  of  the  execution  debtors  were  lodged  with  the 
plaintiff  on  the  5th  and  the  9th  of  Febraary,  1904, 
respectively. 

By  the  consent  of  all  parties  the  plaintiff  by  his 
offioers  continued  in  possession  of  the  goods  and 
chattels  of  the  execution  debtors  so  seized  until  the 
4th  of  March,  when  some  of  the  execution  creditors 
refused  to  give  him  any  further  instructions. 

On  the  8th  of  March  the  plaintiff  was  served  with 
a  copy  of  an  order  of  the  registrar  in  bankruptcy 
^ypointing  the  official  receiver  interim  receiver  of  the 
property  of  the  execution  debtors. 

On  the  11th  of  March  the  defendants  by  letter 
directed  the  plaintiff  to  withdraw,  which  he  accord- 
ingly did. 

In  all  the  executions  except  that  of  the  defendants 
the  execution  creditors  gave  no  instructions  to  the 
eheiiff,  and  an  interpleader  summons  was  issued  in 
each  case  in  respect  of  the  various  claims,  with  the 
result  that  on  the  16th  of  March  orders  were  made 
directing  the  sheriff  to  withdraw  from  possession, 
which  he  did. 

By  these  various  orders  the  execution  creditors 
were  ordered  to  pay  the  sbeiiff^s  costs  and  charges, 
and  in  purmanoa  thereof  the  various  bills  of  costs 
were  taxed. 


The  plaintiff  was  allowed  and  received  possession 
money  in  respect  of  the  various  executions,  other 
than  the  defendants',  and  in  addition  to  this  the 
master  upon  taxation  allowed  £19  for  possession 
money  from  the  22ad  of  December,  1903,  to  the  11th 
of  March,  1904,  which  was  the  amount  now  in 
dispute. 

The  plaintiff  and  the  defendants  differed  as  to  the 
costs  and  charges  payable  to  the  plaintiff  as  sheriff  by 
the  defendants,  and  the  defendants  conteoded  that 
the  plaintiff  had  no  claim  to  fees  except  £2  for 
inventory  and  £1  to  cover  cut-of-pocket  expenses. 
Sach  fees  were  allowed  by  the  master  at  the  afore- 
said sum  of  £22  13s.  The  defendants  had  previously 
tendered  £3  Is.  to  the  plaintiff,  and  on  his  refusal 
ptid  it  into  court  on  the  8th  of  August,  1901.  It 
was  mutually  admitted  that  the  plaintiff  did  not  put 
into  possession  a  man  under  the  defendants'  execu- 
tion, but  kept  possession  by  means  of  the  man  actually 
in  possession  at  the  date  of  the  lodging  of  the  defend- 
ants' writ  with  the  plaintiff. 

The  action  was  tried  by  Farwell,  J.,  sitting  as  an 
extra  judge  of  the  King's  Bench  Division. 

A.  C.  Bailhache,  for  the  plaintiff. 

J.  B.  Aikin,  for  the  defeadants. — This  liability  to 
poundage  to  the  sheriff,  when  he  is  put  into  possession, 
is  an  ** incidental  expense":  Ex  parte  Sims,  In  re 
Orubh,  25  W.  B.  276,  453, 5  Ch.  D.  375.  The  indorse- 
ment on  the  fi»  fa.  in  this  case  is  in  the  ordlnsry 
common  form.  The  practice  is  to  register  it  as  an 
*'  incidental  expense."  [Fabwell,  J. — What  view  did 
the  taxing-master  take  ?]  He  had  no  discretion  to  sJlow 
these  expenses  to  the  sheriff  at  all.  Section  20,  sub-sec- 
tion 1,  of  the  Sheriffs  Act,  1887,  gives  him  an  allow- 
ance upon  his  accounts  of  Is.  6d.  in  the  £  for  every  sum 
not  exceeding  £100,  and  by  sub-section  2  he  is 
entitled  to  certain  fees  and  poundage.  Under  that 
Act  the  rules  made  by  the  judges  under  afi.  fa,  show 
quite  plainly  what  ''possession"  means.  In  all  the 
cases  the  sheriff's  expenses  are  most  carefully  laid 
down,  and  it  was  never  intended  he  dioald  get  all 
these  amounts  into  his  pocket 

He  cited  Bilke  v.  Havelock,  3  Oamp.  374;  In  re 
Morgan,  ExparU  Board  of  Trade,  52  W.  B.  79,  [1904] 
1  E.  B.  68  ;  In  re  Wells,  Ex  parU  The  Sheriff  of  Kent, 
68  L.  T.  231,  41  W.  E.  Dig.  221 ;  1  Vict.  c.  55.  [By 
Fabwell,  J.—Boe  v.  Hammond,  2  C.  P.  Div.  300, 
25  W.  B.  Dig.  255.] 

A,  C.  Bailhache,  in  reply.— The  sheriff,  of  course, 
cannot  seize  all  the  goods.  It  appears  from  the 
correspondence  that  separate  goods  were  seized,  and 
there  is  no  admission  that  the  whole  of  the  goods  of 
the  judgment  debtor  were  seized  at  any  one  time. 
There  is  no  express  authority  on  the  point  at  all. 
The  master  in  this  particular  case  has  allowed  the 
fees,  and  he  has  always  allowed  them.  Counsel  for 
defendants  has  stated  the  old  law  with  regard  to  tiie 
sheriff,  the  law  before  1887 ;  but  then  he  was  in  a 
different  position,  and  it  was  extremely  doubtful  if 
the  sheriff  could  recover  his  expenses  from  aoybody, 
except  where  he  got  his  poundage.  [He  referred  to 
the  various  items  in  the  table  of  fees  under  the 
Sheriffs  Act,  1887,  in  the  Annual  Practice,  vol.  2, 
pp.  265,  266.]  [Fabwell,  J.— Why  should  you 
niake  a  difference  between  items  1,  2,  3,  4?]  The 
word  *' although"  in  the  bill  under  item  3  ought  to 
be  *<  if."  Why  should  execution  creditor  numW  one 
pay  less  than  execation  creditor  number  two  ?  Why 
should  each  execution  creditor  not  each  pay  execution 
money  ?  Counsel  for  the  defendants  say  they  are 
not  all  liable,  that  the  man  in  possession  is  in  posses- 
sion for  the  first  execution  creditor.  There  is  no 
authority  directly  against  the  plaintiff.  In  re  Wells  is 
as  to  levy  only. 
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Fabwell,  J. — I  am  obliged  to  the  learned  oounsel 
on  both  ndea  for  the  assUtanoe  they  hare  given  me  in 
this  fomewhat  difiioolt  qaeetion.    The  question,  to  my 
mind,  tares  simply  upon  the  oonstraction  of  the  rules 
under  the  Sheriffs  Act,  1887  (60  &  51  Yiot.  o.  55). 
The  old  law  is  stated  in  the  cases  referred  to.  and  I 
need  not  refer  to  it  again,  but  the  sheriff's  right 
turns  on  the  oonstruction  of  the  rule  under  the  Ust 
clause,  which  is  found  in  the  Annual  Practice,  vol.  2, 
on  p.  267,  and  is  as  follows :  '*  In  every  case  where  an 
execution  is  withdrawn,  satiified,  or  stopped,  the  fees 
under  this  order  shall  be  paid  by  the  person  issuing 
the  execution."    That  is  this  case.    The  sheriff  has 
seized,  and  for  the  purpose  of  my  decision  in  this  case 
I  am  assuming  that  he  sdzed  all  the  goods  once  for 
alL    There  was  one  seizure  for  all  the  gpods.    I  think 
that  is  the  fair  meaning  of  the  admissions,  and  I 
think  that  is  the  point  Sie  parties  have  come  here  to 
try.     There  were  seven  levies  altogether,  and  the 
same  man  in  possession,  and  the  ffoods  having  been 
once  seized,  of  course  there  could  be  no  subsequent 
seizure.  The  object  of  the  Bules  of  1888  was  no  doubt 
to  allow   the  sheriff  his   poundage  and   expenses. 
Although  the  Act  of  Parliament  uses  the  word  "  fees," 
of  course  the  rule  follows  it  and  calls  them  "  feet," 
but  when  you  come  to  the  details  they  are  actual 
expenses — ^firstly,  for  making  ioquiries ;  secondly,  for 
seizure ;  thirdly,  for  mileage ;  fourthly,  for  the  man  in 
posiession.  to  provide  his  own  board  in  every  case. 
The  sheriff  claims  to  ha?e  payment  for  the  same  man 
in  possession  from  each  of  the  jadgment  creditors. 
The  result  would  be  that  the  sheriff  would  get  a  very 
large  sum,  I  am  told  £120  and  possession  money.    I 
do  not  think  that  can  be  the  true  meaninff  of  theie 
rules.    I  think  the  proper  view  is  that  the  sheriff  was 
entitled  to  have  his  poundage,  and  to  have  in  addition 
to   that  these  fees  which  are  actual  out-of-pocket 
expenses.    It  has  been  held  that  there  can  only  oe  one 
fee  for  seizure  and  one  fee  for  mileage.    If  there  can 
be  only  one   seizure   and  one  journey  to  mi^e  a 
seizure,  the  possession  also,  so  long  as  there  is  only 
one  man  in  possession,  must  be  treated  as  a  unit. 
And  I  come  to  that  conclusion  the   more   readily 
because  the  rule  provides  that  the  man  in  possession 
is  in  every  case  to  provide  bis  own  board.    That  looks 
as  if  the  58.  a  day  allowed  to  him  is  meant  to  keep 
the  sheriff  from  being  out  of  pocket.    In  In  re  Oruhhf 
Ex  parte  8im$t  James,  L.J.,  treats  possession  as  being 
one  of  the  incidental  expenses  the  Act  intended  to 
provide  for,  and  I  think  the  case  is  indistinguish- 
able in   principle  from   the   decision    of    Yaughan 
Williams,  L.J.,  in  In  re  Welle,  Ex  parte  The  Sheriff 
of  Kent,     I  am   unable   to   see   any   ground   for 
distinguishiog  between  seizure,  mileage,  and  posses- 
sion.   The  three  really  hold  togetiier,  and  I  think 
Wright,  J.,  in  In  re  Morgan,  52  W.  B.  79,  [1904]  1 
E.  B.  68,  took  the  same  view.    The  result  is,  that 
whatever  may  be  the  liability  of  the  various  judgment 
creditors  to  the  sheriff  so  Ions  as  he  remains  in 
possession— and  as  to  that  liabmty  I  say  nothing— 
when  he  has  been  paid  in  respect  of  seizure,  mileage, 
and  possession  by  one  creditor,  he  cannot  recover  the 
same  sum  again  from  any  of  the  others.    That  is  the 
ODly  decision  it  is  necessary  for  me  to  arrive  at.    I 
need  hardly  say  I   have   had   great   hesitation  in 
differiDg   from  the  taxing-master,   who   has   great 
experience.    But,  after  all,  it  is  only  the  question  of 
the  construction  of  this  particular  order,  and  although 
I  should  not  have  interfered  with  the  exercise  of  his 
discretion,  yet  I  am  bound  to  consider  whether  his 
oonstruction  of  this  order  is  right,  and  I  think  on  the 
authorities  that  the  taxing-master's  allocation  is  in  no 
way  equivalent  to  the  award  of  an  arbitrator  in  an 
action  of  this  sort.    I  think  on  the  fair  construction 
of  the  admissions  that  is  the  only  point  which  the 


parties  came  here  to  try,  and  I  think  it  would  be 
unfair  to  allow  further  facts  to  be  opened  in  reply, 
which  were  not  opened  in  the  first  matance,  and  to 
which,  if  they  had  been,  counsel  for  the  defendants 
would  have  been  entitled  to  object  and  to  ask  that 
the  case  might  stand  over  in  order  that  he  might  be 
ready  to  meet  them.  The  question,  therefOTS,  whether 
there  were  separate  goods  seized  in  respect  of  each  of 
the  several  levies  is  not  before  me,  and  I  give  no 
decision  what  the  effect  of  that  would  be.  Tl^  result 
is  the  action  must  be  dismissed  with  costs. 

Solicitors,  McKenna  <fe  Co. ;  Helder,  Eoherte,  A  Co., 
for  Hartland,  leeae,  A  Co,,  Bsransea. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  and  >  Feb.  1. 

Kennedy  and  Bidley,  JJ.)     ; 

Batley  v.  Oooks.  (a.) 

Adulteration — Milk^Analyefe  certificate,  euffieieney  of 
SaU  of  Food  and  Drugs  AcU,  1875  (38  <fr  39  Fwi. 
e.  63),  e.  6;  1899  (62  <fe  63  ViH.  e.  51),  s.  4— <8aZe 
ofMilh  Regulatione,  1901,  1. 

In  a  prosecution  under  the  Sale  of  Food  and  Drugs 
Acts,  1875  and  1899,  the  certificate  of  the  analyst  is  had 
for  Vfant  of  sufficiency  if  it  does  not  indicate  the  amount, 
ncUure,  or  character  of  the  adulteration ;  and  the  fact 
tJuit  the  Board  of  Agriculture,  under  powers  giwen  hy 
the  Act  of  1899,  has  published  regulations  [SaU  of 
Milk  Begulations,  1901)  prescribing  the  standard  per^ 
centage  of  ingredients  in  no  way  removes  the  necessity  to 
indicate  these  matters  on  the  face  of  the  certificate.  For 
this  purpose  it  is  not  sufficient  to  refer  to  the  particular 
regulation  fixing  the  standard. 

Fortune  v.  Hanson,  44  W.  E.  431,  [1896]  1  Q.  B. 
202,  extended. 

Case  stated  by  a  oourt  of  summary  juriadktion 
held  at  Winchester. 

A  sammons  under  section  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  was  t^en  out  by  the  appellant  charg* 
ing  the  respondent  that  on  the  17th  of  May,  1904,  he 
S0&  to  the  appellant  as  new  milk  that  which  was  not 
of  the  nature,  substance,  and  quality  of  the  milk 
demanded,  being  deficient  in  milk  fat. 

The  percentage  of  milk  fat  required  bv  the  Sale  of 
Milk  B«gidations,  1901,  1— made  by  the  Board  of 
Agriculture  under  section  4  of  the  Sale  of  Food  and 
Drugs  Act,  1899— is  3  percent.,  whereas  the  milk  only 
contained  1  '4  per  cent.,  being  in  consequence  deficient 
to  the  extent  of  53*4  par  cent,  of  milk  fat.  The  oertifi- 
cate  of  the  analyst  followed  the  form  in  the  schedule 
of  the  Act  of  1875,  and  set  out,  inter  alia,  the  following 
material  figures :  Milk  fat,  1*4  per  cent. ;  defioieoey 
in  milk  fat,*  53  4  per  cent.  It  did  not  in  terms  state 
the  milk  should  contain  3  per  cent,  of  milk  fat,  but 
the  standard,  it  will  be  seen,  could  be  arrived  at  by  an 
eaty  calculation  from  the  figures  actually  set  out 

The  justices  thought  they  were  bound  by  the 
decision  in  Fortune  v.  Hanson,  [1896]  1  Q.  B.  203,  and 
refused  to  convict  subject  to  a  special  case  bemg 
stated. 

C.  A.  Eussdl,  K.O.  (Brodrick  with  him),  for  the 
appellant— I  draw  the  attention  of  the  court  to  the 
means  of  arriving  by  a  simple  arithmetical  oaUmla- 
tion  at  Uie  standtfd.  Moreover,  the  standard  is  now 
fixed  by  statute,  for  the  regulations  are  part  of  the 
statute,  and  therefore  there  can  be  no  necessity  to  s«i 
it  out    It  is  merely  a  matter  of  reference. 

(a.)  Beported  by  Mattbiob  N.  Dbuoqttxb,  Beq.» 
Banister-at-Law. 
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Hh.  Ct.    London,  Dbptfosd,  and  Gbsxnwioh  Tbaicwat  Co.  v.  London  Ooxtnty  Ck>i7N0iL.    Hh.  Ot. 


The  respondent  did  not  appear. 

Lord  Alybbstonb,  L.O.J.— I  wish  it  to  be  under- 
stood that  as  far  as  I  am  conoemed  I  do  not  wish  it 
to  be  tboDght  that  the  provisions  of  the  Aot  of  1899 
have  made  it  any  the  less  neoestary  to  indicate  on  the 
f  ftoe  of  the  certiflcate  what  is  the  amount,  nature,  or 
oharacter  of  the  adulteration,  or  that  it  in  any  way 
lessens  the  obligation  of  the  analyst  to  describe  what 
he  is  bound  to  describe  under  section  18  of  the 
Act  of  1876.  I  do  not  want  to  be  understood  to 
decide  that  the  certificate  is  good  because  of  any 
reference  that  may  be  made  to  the  rules  made  under 
the  Act  of  1889,  or  because  of  implications  which  may 
involve  the  standards  allowed  under  tiiese  rules.  For 
example,  if  only  1*4  per  cent  of  milk  fats  appeared  on 
the  f^  of  the  certificate,  I  doubt  whether  Uiat  would 
be  a  good  certificate.  You  are  bound  to  show  you 
are  comparing  it  with  some  standard.  This  certificate 
ihowf  the  percentage  of  milk  fat  and  the  deficiency 
in  milk  fat  of  the  adulterated  milk.  A  mathematio J 
calculation  would  show  that  the  proper  proportion 
of  milk  fat  should  be  8  per  cent.  I  thu^  in  this  case 
the  oertifioate  does  show  correctly  how  much  deficiency 
in  milk  fat  there  was  and  the  standard  cotdd  be 
gleaned  from  the  face  of  the  certificate  itself. 

Kennzdt  and  Bidlbt,  JJ.,  concurred. 

Case  Bent  lack. 

Solidtorf,  Bohhina,  Bitting ,  &  Co.,  for  i7.  Barber, 
Manchester. 


London,  Dbptfobd,  and  Greenwich  Tramway 

Co.  V.  London  County  Council,  (a.) 
Tramway— Purchase  of  tramway-^  Cost  of  widening 
streeU— Tramways  Act,  1870  (33  <k  34  Vict.  c.  78), 
s.  43. 

A  local  authority  in  pursuance  of  its  powers  under 
section  43  of  the  Tramways  Act,  1870,  gave  notice  to 
purchase  certain  tramways.  At  the  date  of  the  construc- 
tion of  the  tramways  it  was  not  the  practice  {as  at  present) 
to  require  tramways  to  conirihute  towards  the  cost  of 
widening  the  streets.  At  a  reference  held  to  determine 
the  value  of  the  tramways  the  tramway  company  claimed 
tJuU  the  value  of  the  tramways  was  enhanced  by  reason  of 
tJieir  being  free  from  such  liability  to  contribute,  and 
tendered  evidence  to  show  what  such  contribution  would 
have  amounted  to. 

Held,  that  the  referee  was  right  in  refecting  such  ew- 
dence,  and  that  the  claim  of  the  company  was  not  well 
founded. 

Award  in  the  form  of  a  spedal  case  stated  under 
section  7  o!  the  Arbitration  Act. 

The  special  case  was  as  follows:  Under  the  pro- 
visions of  the  Southwark  and  Deptford  Tramways 
Act,  1879,  as  amended  by  the  Southwark  and  Dept- 
ford Tramways  Acts,  1881  and  1889,  and  the  London, 
Deptford,  and  Ghreenwioh  Tramways  Act,  1891,  the 
Southwark  and  Deptford  Tramway  Co.,  hereinafter 
called  the  claimants,  were  incorporated  and  autiioriaed 
to  construct  and  maintain,  and  md  construct  and  main- 
tain certain  tramways  therein  described. 

The  tramways  were  made  purdiaseaUe  by  the  local 
authority  as  to  part  in  1901,  and  as  to  tiie  other  part 
in  1902.  The  several  Tramways  Acts  mentioned  above 
incorporated  Parts  II.  and  IIL  of  the  Tramways  Aot, 
1870. 

(€.)  Beported  by  Alak  Hoog,  Esq.,  Barrister-at- 
Law. 


On  the  20th  of  Auffust,  1900,  the  London  County 
Council,  being  the  local  authority  within  whose  district 
the  tramways  so  constructed  were  situate,  duly  gave 
notice  to  the  claimants  under  section  43  of  the  Tram- 
ways Ac^  1870,  requiring  them  as  promoters  to  sell 
to  the  coundl  the  whole  of  the  tramways  so  con- 
structed. The  claimants  and  the  London  County 
Council  differed  as  to  the  value  of  the  undertaking, 
and  a  referee  was  appointed  under  the  same  section 
to  determine  the  value  (exclusive  of  any  aUowance  for 
pait  or  future  profits  o!  the  undertakings  or  any  com- 
peosation  for  compulsory  sale  or  other  consideration 
whatsoever)  of  the  tramways  so  coostructed,  and  of  all 
lauds,  buildings,  works,  materials,  and  plant  of  the 
claimants  suitaole  to  and  used  by  them  for  the  purpose 
of  the  tramways. 

On  the  2nd  of  May,  1904,  the  referee  duly 
made  his  award,  and  determiced  that  the  value 
of  the  tramways  and  the  lands,  buildings,  works, 
materials,  and  plant  of  the  claimants  suitable  to  and 
used  by  tiiem  for  the  purposes  of  the  tramways  was 
£91,363  7s.  6d. 

At  the  hearing  the  foUowing  claim  was  made  by 
the  claimants,  who  requested  the  referee  to  raise  the 
same  upon  the  face  of  the  award  as  a  spedal  case. 

At  the  time  of  the  obtaining  of  the  Parliiuneutary 
powers  for  the  constractiou  of  the  tramways,  it  was 
not  the  practice  to  require  the  promoters  of  tramway 
undertakings  to  widen  the  streets  through  which  the 
tramways  were  to  ran,  or  to  make  any  contribution 
towards  such  widening;  nor,  in  fact,  were  any  of  such 
streets  widened ;  nor  was  contribution  required  in  the 
case  of  the  tramways  in  question. 

As  a  condition  of  obtaining  statutory  powers  to 
establish  and  work  the  tramways  at  the  date  of 
notice  to  purchase,  the  claimants  would,  aocordiog  to 
the  present  practice,  have  been  required  to  oontribate 
one-third  of  the  costs  and  expenses  to  be  incurred  in 
the  widening  of  streets  directed  by  Parliament  in  such 


It  was  contended  on  behalf  of  the  claimants  that, 
although  no  such  widenings,  nor  any  contributions 
in  respect  thereof,  had  in  fact  been  made  by  them, 
neverUieless  in  determining  the  value  of  the  tram- 
ways at  the  date  of  the  notice  to  purchase,  the 
referee  was  bound  to  take  into  account,  as  part  of  the 
present  cost  of  constmctine  the  tramways,  the  costs 
and  expenses  which  would  have  been  incurred  by 
reason  of  the  above-mentioned  practice  if  the  tram- 
ways had  been  authorized  and  conttruoted  at  the  date 
of  the  notice ;  in  other  words,  that  the  present  valae 
of  the  undertakings  was  enhanced  by  reason  of  its 
being  freed  from  the  liability  to  contribute  to  such 
widenings.  The  county  council  contended  that  as  the 
claimants  had  not  in  fact  been  obliged  to  contribute  to 
any  such  widenings,  a  hypothetical  figure  as  to  what 
they  might  have  been  cidled  on  to  contribute  if  the 
practice  at  a  certain  date  had  been  other  than  what 
it  was,  could  not  be  taken  into  account  in  assessing  the 
^ue  of  the  tnmways. 

The  referee  was  of  opinion  that  the  c  intention  of 
the  claimants  was  wholly  unfounded,  but  he  con- 
sented upon  certain  terms  to  take  de  bene  esse  the 
evidence  which  was  tendered  by  them,  as  the  result 
of  which  he  awarded  and  determined  that,  in  the 
event  of  the  court  bdng  of  opinion  that  the  contention 
of  the  claimants  ought  to  prevail,  the  value  of  the 
tramways  with  the  appurtenances  as  aforesaid 
amounted  to  the  sum  of  £22,773  Os.  8d.,  in  addition 
to  the  sum  of  £91,363  7s.  6d.  mentioned  above. 

The  question  for  the  court  was  whether  the  con- 
tention of  the  dsimants  ought  to  prevail. 

Lawson  Walton,  K.C.,  Sir  E.  Boyle,  K.C.,  and 
Fef^  KnoKt  for  the  daintants. 
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Hf.  Ct.        Lohdon,  Dbptfobd,  &c.,  Tbamway  Co.  v.  L.  C.  C— Blundjll  v,  Thb  Kino.        Hh.  Ct. 


Cripps,  K.C.,  Freeman,  K»C,,  and  Morien,^  for  the 
London  Connty  Connoil 

The  argomentfl  soffidently  appear  from  the  judg- 
ment. 

Cur.  adv,  vuU, 

Deo.  21. — Bbat,  J.y  read  the  following  judgment : 
This  is  a  special  case  stated  by  the  referee  in  his 
award  under  the  following  circumstances.  The 
London,  Deptford,  and  Greenwich  Tramways  Co., 
whom  I  iball  call  the  claimants,  constructed  under 
Parliamentary  powers  ceitain  tramways,  and  the 
London  County  Council,  under  the  powers  conferred 
on  them  as  the  local  authority  by  section  43  of  the 
Tramways  Act,  1870,  gave  notice  to  the  claimants  to 
purchase  tbeir  tramways.  The  claimants  and  the 
council  differed  as  to  the  purchase  price,  and  Mr. 
Henry  Graham  Harris  was  duly  appointed  referee  by 
the  Board  of  Trade.  During  the  course  of  the  arbi- 
tration a  contention  was  raised  by  the  claimants  that 
the  present  valae  of  the  tramways  was  enhanced  by 
reason  of  their  being  freed  from  liability  to  contribute 
to  the  widening  of  some  of  the  streets  in  which  the 
tramways  were  laid,  to  which,  according  to  the  pre- 
sent usual  practice,  they  would,  if  they  were  now 
constructiog  a  tramway,  have  been  required  to  con- 
tribute, although  in  fact  such  wideniDgs  bad  not  been 
made  and  no  contribution  had  been  made  by  the 
claimants.  The  referee  considered  such  contention  to 
be  unfounded,  but,  at  the  request  of  the  claimants 
and  on  certain  terms,  heard  the  evidence  upon  the 
point,  and  stated  his  award  in  the  form  of  a  special 
case,  in  order  that  the  opinion  of  the  court  might  be 
obtained  as  to  the  validity  of  that  contention,  and  this 
is  the  question  I  have  now  to  determine. 

The  argument  of  the  claimants'  counsel  was  shortly 
this.  The  House  of  Lords  in  Edinburgh  Street  Tram* 
ways  Co»  v.  Lord  Provost  of  Edinburgh,  [1894]  A.  C.  466, 
and  London  Street  Tramways  Co,  v.  London  County 
Council,  [1894]  A.  C.  489,  decided  in  effect  that  the 
value  of  the  tramways  must  be  measured  by  what  it 
would  cost  at  the  date  of  the  sale  to  establish  the  tram- 
way, if  it  did  not  then  exist,  subject  to  a  proper  deduc- 
tion for  depreciation.  By  reason  of  the  practice  which 
had  now  become  usual,  though  it  did  not  exist  when 
ike  claimants  obtained  their  parliamentary  powers, 
the  promoters,  if  they  had  to  construct  their  tramways 
now,  would  have  to  contribute  one-third  of  the  cost 
of  the  wideuiog  of,  at  all  events,  certain  of  the  streets 
as  a  condition  of  their  obtaining  their  powers,  aod, 
therefore,  at  the  date  of  the  sale,  in  order  to  establish 
the  tramways,  the  promoters  would  have  to  pay  not 
only  the  actual  cost  of  couBtruction,  but  this  contri- 
bution in  addition,  and  the  referee  ought  to  take  this 
into  consideration  in  assessing  the  value. 

It  certainly  is  a  startling  proposition  that  the  council 
should  have  to  pay,  as  part  of  the  purchase  price,  for 
an  expenditure  which  Ium  never  be^  incurred,  and  it 
was  admitted  that  the  contention  was  novel,  and  that 
there  was  no  authority  to  support  it.  As  there  was 
no  authority  upon  the  point,  I  thought  it  right  to 
take  a  few  days  to  consider  it.  I  have  come  to  the 
conclusion  that  the  referee  was  right  when  he 
expressed  his  opinion  that  the  contention  was  wholly 
unfounded.  I  have  read  through  the  judgments  in 
the  House  of  Lords,  and  cf  Lord  Lindley  in  the 
Court  of  Appeal,  and  I  can  find  nothing  to  sup- 
port the  contention.  The  effect  of  the  judgments 
seems  to  be  that,  as  the  words  of  section  43  pro- 
hibit profits  or  rental  value  being  considered, 
it  is  necessary  to  fall  back  on  what  is  called  in 
rating  cases  *' structural  value";  but  that  is  the 
structural  value  of  the  tramway  at  it  exists,  and  in  all 
the  judgments  it  is  referred  to  as  the  cost  of  **  ike 
porooised  tramways/'  or  other  equivalent  words.    It 


is  true,  of  course,  that  no  such  point  as  the  present 
was  raised  in  that  case,  and  it  was  not  contended  on 
behalf  of  the  couodl  that  there  was  anythine  in  that 
case  which  precluded  me  from  adopting  the  olaimanta' 
contention,  but  I  can  find  nothing  to  encourage  it. 
Now,  I  think  Mr.  Cripps  pointed  out  at  all  events  one 
of  the  answers  to  the  claimants'  contention  when  he 
said  that  the  referee  has  to  find  the  valoe  of  a 
tramway  in  an  unwidened  street,  while  the  claimants 
are  asking  him  to  find  the  value  of  a  tramway  in 
a  widened  street.  He  has  to  find  the  value  of  an 
actual,  not  an  imaginary,  tramway.  In  mj  opinion 
the  tramway  in  a  widened  street  would  be  a  different 
and,  it  may  well  be,  a  more  valuable  tramway. 
Th«re  would  be  more  room  for  traffic,  and  posdbly 
more  cars  might  be  run  and  more  passengers  oarried ; 
but  it  is  sufficient  to  say  that  it  is  a  different  tram- 
way. Another  answer  is  that  to  calculate  the 
structure  value  is  only  a  mode  of  arriving  at  the 
real  ^ue,  and  to  adopt  that  mode  of  cal- 
culation in  the  manner  suggested  by  the  claimants 
would  not  give  the  true  value.  It  would  be 
absurd  to  say  that  the  true  value  of  the  tramway 
would  be  enhanced  by  the  adoption  of  a  prac- 
tice as  to  other  tramways  in  other  streets.  Although 
in  this  case  the  contention  would  give  the  olaimanta 
a  large  additional  price,  in  another  case  where 
ODerous  conditions,  which  were  imposed  when  the 
tramways  were  constructed,  were  no  longer  imposed 
it  would  follow,  if  the  claimants'  contention  were 
correct,  that  the  claimants  would  lose  the  cost  of 
fnlfiliiog  those  onerous  conditions,  which  would 
appear  to  be  manifestiy  unjust.  The  real  value  of 
the  tramway  is  not  altered  by  the  change  in  practice. 
Many  illustrations  might  be  put.  What  if  it  became 
the  practice  to  insist  upon  double  the  depth  of  con- 
crete being  put  in  P  Ought  the  value  of  this  tramway 
to  be  eohanced  by  the  cost  of  the  additional  concrete 
which,  if  the  tramway  were  constructed  now,  would 
have  to  bs  laid,  but  which  was  not  required  to  be 
laid,  nor  laid  ?  Mr.  Walton  was  obliged  to  admit 
that  his  contention  involved  this.  So  also  if  it  be- 
came the  practice  to  require  an  additional  width  of 
stone,  or  other  material,  outside  the  rails  to  facilitate 
the  ordinary  traffic.  Surely  unless  the  additional 
expenditure  was  actually  incurred  it  would  not  be 
right  to  increase  the  cost  of  the  actual  structure.  The 
court,  therefore,  must  declare  that  it  is  of  oipadxm 
that  the  claimants'  contention  should  not  prevail,  and 
that  nothing  must  be  added  to  the  sum  of 
£91 ,363  7s.  6d.  The  claimants  must  pay  the  oosts  of 
the  argument  of  this  case.  The  other  oosta  seemed  ' 
to  be  provided  for  by  the  award. 

Stay  of  exectUion  granted. 

Solicitors  for  the  claimant,  Sutton,  Ommaney^  & 
Rendall 

Solicitor  for  the  County  Council,  Blaxland. 


Bee  16. 


K.  B.  Div.    { 
(Ridley,  J.)   j 

BLtJNDELL  r.  The  Kmo.  (a.) 

Crown — Compulsory  taking  of  land — Land  acquired  fty 
Crown  for  defence  of  realm  —  CompeneaUon  far 
injurious  affection  of  adjoining  lands  of  owner — 
Defence  Act,  1842  (5  <fc  6  Vict,  c,  94),  ss.  16,  19— 
Land  Clauses  Act,  1846  (8  <fc  9  Viet,  c  18),  «.  63. 

Where  part  of  the  lands  of  a  subject  are  compuUorthf 
taken  by  the  Crown  under  and  for  the  purposes  of  the 

(a.)  Beported  by  Ebskhtb  Bud,  Esq.,  Barrister- 
at-Law« 
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D^tnce  Acts,  the  compensation  to  he  paid  the  owner  is 
not  neceisarily  limited  to  a  fair  sum  for  the  land 
actually  purchased.  Therefore  if  the  owner  can  show 
loss  from  severance  and  injurious  affection  caused  to  his 
adjoining  land  not  purchased  by  the  Crowns  he  is  entitled 
to  compensation  oho  on  that  footing. 

Petition  of  right. 

The  sappliant,  Mr.  W.  J.  Blundell,  of  Crosby  H«ll, 
BlnndellMnde,  near  Liverpool,  was  the  tenant  for  life 
in  possession  of  an  estate  inLiscashire  comprisiog 
{inUr  alia)  certain  foreshores  of  the  estaary  of  the 
Mersey  and  Crosby  Channel.  In  1902  the  Secretary 
of  State  for  War  served  a  notice  npon  the  suppliant 
notifying  his  desire  to  porohase  absolutely  certain 
portions  of  the  estate  for  the  purposes  and  under  the 
powers  of  the  Defence  Acts,  1842  to  1873,  the  Ordin- 
ance Board  Transfer  Act,  1855,  and  the  Binges  Act, 
1891»  s.  11 ;  and  it  was  agreed  between  the  Secretary 
of  State  and  the  suppliant  that  the  compensation  to 
be  paid  by  the  Crown  to  the  suppliant  for  those  por- 
tions of  the  estate  so  required  should  be  settled  by 
arlHtration,  as  if  the  lauds,  tenements,  and  heredita- 
ments had  been  surveyed  and  marked  out  as  wanted 
for  the  defence  of  the  realm  under  section  16  of  the 
Defence  Act,  1842,  and  the  necessity  for  the  taking 
the  ssme  had  been  authorized  as  respectively  men- 
tioned by  section  23  of  that  Act. 

Accordingly,  the  Secretary  of  State  caused  a  notice 
to  treat  to  be  served  on  the  suppliant  under  section 
19  of  the  Defence  Act,  1842,  stating  that  he  required 
to  purchase  absolutely  the  agreed  portions  of  the 
suppliant's  estate  (therein  spoken  of  as  '^  the  lands  to 
be  taken  "),  beins  some  568  acres,  and  requiring  pur- 
suant to  section  11  of  the  Bang^s  Act,  1891.  that  in 
the  event  of  compensation  not  being  agreed  within 
fourteen  days  of  the  notice,  the  amount  should  bd 
settled  by  arbitration  and  not  by  a  reference  to  a 
jury. 

The  suppliant's  claim  in  respect  to  the  lands  to  be 
taken,  comprised  (a)  compensation  representing  the 
value  of  the  lands  to  be  taken ;  and  (6)  compeosation 
lor  damage  lor  severance  and  depreciation  and 
injurious  affection  of  the  lands  of  the  suppliant 
adjoining  the  lands  to  be  taken. 

An  artetrator  was  duly  appointed  to  determine  the 
compensation.  The  arbitration  was  held,  and  on 
behalf  of  the  suppliant  evidence  was  given  (inter  alia) 
that  his  lands  adjoining  the  lands  to  be  taken  would 
be  injuriously  afteoted  by  the  exercise  of  the  powers 
of  the  Acts,  and  in  the  course  of  the  hearing  it  was 
agreed  that  the  arbitrator  should  assess  separately  (1) 
the  compensation  payable  in  respect  of  the  value  of 
the  lands  to  be  taken ;  and  (2)  tiie  compensation  for 
the  damage  to  be  sustained  by  the  suppliant  by  reason 
of  his  adjoining  lands  being  iojuriouslv  affected  by 
the  exercise  of  Sie  powers  of  the  Act.  The  arbitrator 
did  this,  and  he  awarded  £12  642  as  compeusation  for 
the  lands  taken,  and  £5,000  for  injurious  affection  of 
adjoining  lands  of  the  suppliant. 

No  question  arose  as  to  the  £12,642,  bat  the  Crown 
contended  that  as  the  lands  were  taken  for  the  d  ^fenoe 
ol  the  reidm  under  the  Defence  Acts,  no  claim  could 
be  sustained  in  law  for  any  sum  for  injurious  affection 
of  the  adjoining  lands  of  the  suppliant,  and  that 
therefore  the  £5,000  was  not  payable  by  the  Crown. 

Freeman,  K.C,  and  William  Wills,  for  the 
suppliant.  —  The  only  question  on  the  award 
that  the  oourt  has  to  decide  is  whether  the 
suppliant  is  entitled  to  this  £5,000  awarded  in  respect 
of  Vie  damage  arising  from  the  severAUoe  of  the  land 
and  the  depredation  of  tJie  adjoining  lauds  and  the 
injurious  affection  of  it  caused  from  the  land  acquired 
bong  used  for  the  erection  of  a  fort  We  submit 
that  the  suppliant  is  entitled  to  this  sam»  as  the  Land 


Clauses  Act",  1845,  gives  the  basis  for  determining  the 
reasonable  definition  of  compensation,  which  would 
thus  include  indemnity  and  satisfaction.  In  Duke  of 
Bucdeuch  V.  Metropolitan  Board  of  Works,  L.  B.  5 
Ex.  221.  18  W.  B.  Dig.  85,  A.  L.  Smith,  L  J.,  who 
delivered  the  judgment  of  the  court,  deals  at  p.  251 
with  the  question  of  reasonable  compeosation  for  in- 
jurious affection,  and  there  is  no  doubt  here,  as  the 
residue  of  the  suppliant's  eitate  was  to  be  sold  for  build- 
iog  purposes,  that  the  firing  of  guos  and  the  annoyance 
of  a  garrison  and  camp  in  the  vicinity  will  seriou»ly 
decrease  his  property  in  value.  It  is  true  that  in  the 
case  of  In  re  Lawes,  (1847]  1  Ex.  441,  a  view  contrary  t ) 
the  suppliant's  claim  was  expressed,  but  there  are  two 
Irish  c»ses— Tfe^.  v.  Ahhott,  [1897]  2  Ir.  Bep.  362.  and 
In  re  Nids  Point  Battery,  [1903]  2  Ir.  Bep.  192, 
which  are  directly  in  his  favour,  and  we  rely  upon 
them,  although  thfy  are  not  binding  authorities  on 
this  court. 

Sir  R.  Firday,  A,G.,  and  Sutton,  for  the  Crown. — 
The  Irish  ca«es  do  not  biud  this  court,  and  the  lauds 
being  acquired  h<»re  under  section  19  of  the  Defence 
Ac*",  1842,  on  public  policy  all  that  can  be  claimed  is 
a  fair  price  for  the  land  actually  acquired  for  the 
defence  of  the  realm  by  the  Crown.  The  basis  of  com- 
pensation uuder  the  Lands  Clauses  Act,  1845,  applies 
only  to  lands  acquired  for  commercial  undertakings  or 
local  improvements  and  the  like,  and  the  words  of  the 
Act  of  1845  cannot  be  made  applicable  to  the  Defence 
Act  of  1842,  which,  being  passed  for  the  very  purpose 
of  giving  the  Crown  power  to  acquire  land  for  the 
defence  of  the  realm  and  f  jr  dealing  with  any  such 
matters  of  urgent  public  importance,  was  purposely 
drawn  up  by  the  Legislature  in  narrower  terms. 
Assuming  that  the  residue  of  the  estate  has  been 
decreased  in  value  to  the  extent  found  by  the 
arbitrator  (which  the  Crown  does  not  admit),  for  the 
reasons  given  the  suppliant  is  not  entitled  to  receive 
anything  in  respect  of  what  would  be  "iojurious 
affection  "  within  the  meaning  of  the  Act  of  1845. 

Cur,  adv,  vult. 

Dec.  16.~BiDLEY.  J.,  gave  his  considered  judg- 
ment as  follows :  This  is  a  petition  of  right  in 
which  the  suppliant,  Mr.  Blundell,  was  tenant  for 
life  of  an  estate  in  the  parish  of  Crosby,  Lancashire, 
a  portion  of  which  had  been  purchased  by  the  Secretary 
of  State  for  War  under  the  powers  given  by  the 
Defence  Acts,  1842  to  1873,  the  Ordnance  Board 
Transfer  Act,  1855,  and  the  Banges  Act,  1891.  The 
compensation  to  be  paid  for  the  portion  so  required 
by  the  Secretary  of  State  was  settled  by  arbitration ; 
and  on  the  13  th  of  August,  1903,  the  arbitrator  made 
his  award,  by  which  he  found  that  the  amount  of 
compensation  to  be  paid  for  the  absolute  purchase  of 
the  land  taken  was  £12,642,  and  that  the  amount  of 
compensation  for  damages  to  be  sustained  by  the 
suppliant  by  reason  of  other  adjoining  lands  belonging 
to  mm  being  iojutiously  affected  by  the  exercise  of 
the  powers  of  the  said  Acts  was  £5,000.  No  question 
was  raised  as  to  thei  amount  so  awarded  for  the 
purchase  of  the  land ;  but  it  was  contended  as  to  the 
sum  awarded  for  injurious  affection  of  other  adjoining 
limds  that  this  was  not  payable  when  the  land  is 
taken  under  the  Acts  passed  for  the  defence  of  the 
realm,  although  it  would  be  payable  if  the  land  had 
been  taken  under  the  Lands  Clauses  Act,  1845,  and 
this  sum  would  then  have  been  properly  awarded 
under  that  Act.  By  the  19th  section  of  5  &  6  Vict.  o. 
94  (being  the  Defence  Act,  1842),  provision  is  made 
for  the  case  where  parties  do  not  agree  on  the  sum 
of  money  offered  as  the  consideration  for  the 
absolute  purcha«e  of  the  lands  required  or  on 
tlie  anntukl  rent  or  sum  offered  for  the  hire 
^thereof;  and  it  is  enacted  that  in  such  case  a  jury 
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is  "to  find  the  oompensation  to  be  paid  either  for 
the  absolate  purohase  of  snoh  lands,  buildings,  or 
ofcher  hereditaments  or  for  the  possession  or  nse 
thereof  as  the  case  may  be.'*  There  are  in  the  same 
Aot  sections  which  deal  with  the  proportion  to  be 
paid  ont  of  the  oompensation  paid  for  the  lands  to  any 
persons  having  an  interest  as  lessees  or  tenants  at  will 
in  the  lands,  and  for  the  investment  of  the  purchase- 
money  by  the  Barons  of  the  Oourt  of  Exchequer  on 
behalf  of  any  persons  interested.  The  statute  23  & 
24  Yiot.  0.  112  (1860)  was  also  referred  to  on  behalf 
of  the  suppliant,  but  I  do  not  think  that  its  pro- 
visions are  of  any  assistance  on  the  point  now  in 
question.  By  the  Banges  Act,  1891  (54  &  55  Vict.  o. 
54),  s.  11,  it  is  provided  that,  **  where  any  land  is 
acquited  either  under  the  Defence  Act,  1842,  and  the 
Acts  amending  the  same,  or  for  military  purposes 
under  any  Act  with  which  the  Lands  Clauses  Acts 
are  incorporated,  the  pereon  or  authority  acqoiricg 
the  land  may  require  that  the  oompensation  to  m 
paid  for  the  )and  be  settled  by  arbitration  and  not  by 
reference  to  a  jury,  and  thereupon  the  provisions  of 
the  Lands  Glauses  Acts  with  reference  to  arUtration 
shall,  if  not  already  applicable,  apply  for  the  pur- 
pose of  settling  the  oompensation."  I  thiok  that 
these  words  do  not,  when  properly  considered,  mean 
more  than  this — that  the  provisions  for  the  notices, 
appointment  of  arbitrators,  costs,  delivery  of  award, 
and  so  forth  which  are  contained  in  the  Lands 
Clauses  Act  relating  to  arbitration  shall  have 
application  to  procee£ngs  under  the  Defence  Acts; 
and,  indeed,  it  was  scarcely  argued  that  th«y  have 
a  signification  large  enough  to  extend  the  meaning 
of  the  words  of  the  19th  section  of  the  Defence  Act, 
1842.  It  should  be  mentioned  that  there  had  been  a 
similar  provision  in  the  4tb  section  of  the  Barracks 
Act,  1890  (53  &  54  Vict.  c.  25) ;  but  by  the  section 
just  read  from  the  Banges  Act,  1891,  that  section  was 
repealed.  The  Lands  Clauses  Acts  Amendment  Act 
of  1860  (23  &  24  Yict.  c.  106)  also  gives,  by  section 
7,  to  the  Secretary  for  War  the  right  to  use  powers 

given  to  promoters  of  undertakings  by  the  Lands 
ilauses  Act  of  1845,  but  this  section  also  must  have  a 
similar  interpretation.  Tfaere  being,  therefore,  no 
statute  aiding  the  words  which  have  to  be  considered, 
the  question  is  whether  they  do  include,  not  only 
purchase-money  of  the  lands  token,  but  injurious 
affection  of  other  adjoining  lands  of  the  same  pro- 
prietor. It  was  coLtended  for  the  Crown  that  the 
Legislature  has  purposely  made  a  difference  between 
the  compeasation  to  be  awarded  under  the  Lands 
Clauses  Act,  1845,  and  that  to  be  awarded  under  the 
Defence  Acts,  and  that  the  former  includes,  while  the 
Utter  does  not  include,  damages  for  iojarious  affec- 
tion, because  in  the  former  case  the  undertaking  by 
and  for  which  the  land  is  taken,  although  for  the 
benefit  of  the  public,  yet  is  not  of  so  great  public 
importance  as  the  defence  of  the  country ;  and  the 
Attorney-General  was  able  to  point  to  some  eaaot- 
ments  such  as  the  33  Qeo.  2,  c.  11,  which,  in  dealing 
with  the  acquisition  of  land  for  a  gunpowder  maga- 
zine at  Pui fleet,  empowers  commiasioners  to  treat  for 
the  absolute  purchase  of  the  land,  and  is  silent  as  to 
injurious  affection ;  whereas,  on  the  other  hand,  in  the 
3  Geo.  4,  0.  126,  which  deal«  with  the  widening  and 
improving  of  turnpike  roads,  the  trustees  are  to  pur- 
chase lands  for  that  purpose  and  to  treat  and  agree,  not 
only  for  the  purohase  of  the  sam«>,  but  also  for  the  loss 
or  damage  that  the  owners  may  sustain.  It  might, 
indeed  be  that  a  person  whose  lands  were  taken  from 
him  for  the  purpoie  of  national  defence  should  be 
awarded  compeasation  on  a  lower  scale  and  on  a 
different  basis  than  that  allowed  to  persons  whose 
land  is  taken  for  the  encouragement  and  development 
of  traffic  industry,  and  commerce.     Yet  I  think  that 


the  distinction  shonld  be  supported  by  some  indioa- 
tion  more  predse  than  is  to  be  found  in  tiie  mere 
difference  between  these  two  examples  of  statutes. 
They  were  passed  before  the  subject  of  oompensatioa 
had  been  dealt  with  by  the  Lands  Clauses  Aot  and 
at  periods  when  it  was  comparatively  bare  of  l^;al 
decision,  and  when  the  differ«'nce  between  them  is  less 
likely  to  have  been  intentional.  It  was  further  put 
that  the  Defence  Act,  1842,  was  passed  before  the 
Lands  Clauses  Act,  1845,  but  that  since  that  time 
there  have  been  several  statutes  passed  reladng  to 
national  defence  by  which  the  Lands  Clauses  Aot 
might  have  been  incorporated  with  the  Defence  Aot, 
but  was  not  That  is  quite  true,  and  it  is  an  argu- 
ment of  some  importance.  Some  reliance  was  uso 
placed  on  the  sections  which  provide  for  apportioii- 
ment  of  the  compensation  and  for  investment  of  the 
same.  But  if  oompensation  is  to  indlude  m  sun 
recovered  for  injurious  affection,  I  do  not  quite  see 
why  that  sum  should  not  be  dealt  with  along  wi^ 
the  purchase-money. 

Bus   the   real    question    seems    to    be  whether, 
notwithstanding  the   absence  of   a   section  similar 
to   section   63   of   the    Lands   Clauses   Act,    1845, 
the  words  of   section    19    do   or   do   not   indude 
damages  as  well  as   a  mere  purchase  prioe.     On 
the  other  side  it  was  argned  that  "oompensation" 
means  an  indemnity — a  full  satisfaction  for  the  land 
token,  and  that,  if  in  the  taking  of  that  land  other 
land  is  injuriously  affected,  that  injurious  affection 
must  be  included  in  the  term.    If  such  a  claim  were 
decided  by  agreement  I  think  there  is  no  doubt  that 
no  person  would  agree  on  the  compensation  dne  for 
his  land  to  be  taken  without  also  adding  to  the  aotoal 
purchase-money  a  claim  in  respect  of  the  damages 
done  by  injurious  affection  of  oUier  laud  belonging  to 
him ;  and  it  is  fairly  argued  that  the  same  e&ments 
must  be  included  when  a  jury  or  an  arbttra*or  has  to 
assess  the  compensation.    It  is  also  to  be  remarirad 
that  section  63  of  the  Land  Clauses  Act  does,  in  faot, 
treat  such  injurious  affection  as  a  part  of  the  oom- 
pensation to  be  given — ^for  it  enacts  that  "in  assessing 
such  compensation  '  regard  is  to  be  had '  not  only  to 
the  value  of  the  land  out  also  to  the  damage,"  &o. 
And  in  the  same   section  "compensation"  is  i^ 
parently  used  as  equivalent  to  "  purohase-mooej  " — 
so  that  the  damages  to  be  given  for  injurious  affee- 
tion  are  treated  as  a  matter  to  be  included  in  the 
purchase-money.    I  am  inclined  myself  to  nrefer  this 
ressoning,  although  I  am  somewhat  pressed  with  the 
consequence  which  seems  to  follow,  that  even  without 
section  63  compensation  under   the  Lands  Clauses 
Aot,  1845,  would  have  included  damages  for  iojarioos 
affection.    The  matter,  however,  was  dealt  with  by 
the  Qoeen's  Bench  Division  in  Ireland  in  two  oasaa. 
First  in  Beg.  v.  AbboU,  [1897]  2  Ir.  Bep.,  p.  362,  there 
lands  were  token  under  the  Defence  Aots  and  an  arbi- 
tration was  held  before  the  defendant,  who  waa  an 
arbitrator  appointed  under  the  provisions  of  the  Bail- 
ways  (Ireland)  Act,  1851.     THe  defendant  held  h« 
had  no  jurisdiction  to  award  oompensation  ezoept  for 
the  actual  takiog  of  the  lands,  and  the  question  was 
brought  before  the  oourt  on  a  mandamus  to  compel 
him  to  do  so.    It  was  held  by  the  Court  of  Queen** 
Bench  Division  and  the  Court  of  Appeal  that  the 
arbitrator  was  not  properly  appointed,  and,  therefore, 
the  prooeediogs  were  coram  non  judioe;  but  in  the 
court  of  first  instonce  it  was  held  by  all  the  judges 
that  the  claimant   was   properly  entitled  to  <dalm 
damages  for   injurious   sff<*<stion  beyond   the   mere 
purchase-money.    O'Brien,    J.,    in    particular,    ^s- 
cusses  the  subject  at  length,  and  oomos  to  the  oon- 
dusion  that  compensation  ought  to  be  held  to  be  of 
the  same  kind  under  the  two  Aote,  and  that   the 
section  of  the  Lands  Clauses  Act,  1845,  is  to  be 
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rather  as  a  legialatlve  exposition  of  what  was  meant 
hy  compensation,  and  not  as  granting  a  new  right* 
In  the  Court  of  Appeal  it  was  held  that  the  arbitrator 
was  not  properly  appointed,  and  it  was  nnneoessary  to 
decide  the  present  point,  bnt  Walker  L.J..  said: 
'*  What. evidence,  as  to  oompenaatioo,  a  legally  oon- 
stitated  tribunal  should  receive  is  not  before  us ;  but 
it  has  been  carefully  considered  by  the  judges  of  the 
Queen's  Bench  Division,  and  I  do  not  desire  to  be 
understood  as  holding  out  any  hope  that  any  con- 
sidered conclusion  of  mine  would  be  different  from 
theiri."  The  other  case  is  In  re  Nids  Point  BaUery, 
[1903]  2  In  Bep.  192.  And  in  that  case  the  Oourt  of 
Queen's  Bench  Division  followed  and  adopted  the 
same  view.  The  Attorney-General  contended  that  I 
am  not  bound  by  these  dediions— but  they  are 
entitled  to  the  greatest  respect ;  and,  so  far  from 
dissenting  from  them,  I  am  inclined  to  take  the  same 
view. 

My  judgment  muit  therefore  be  for  the  suppliant. 

I  understand  that  the  sum  of  £12,642  has  already 
been  paid  over  to  him,  and  I  therefore  enter  judgment 
for  the  suppliant  for  £5,000  with  costs. 

Solicitors  for  the  suppliant,  GusooUe,  Wadham,  <k  Co* 

Solicitor  for  the  Crown,  The  Solicitor  to  the  Treasury, 


0.  0.  B.  \ 

(Lord  Alverstone,  L.O.J.,  and  (  xt/*^  tq 

Lawrance,  Kennedy,  Bidley,  (  ^^^*  ^^' 

and  Channell,  JJ.)  ) 

BBX  v.  BBIDQEWATBa.  (a.) 

Oriminai  law — Evidence — Orosi-examinaUon  of  prisoner 
— Questions  as  to  previous  convictions^Criminal  Law 
Evidence  Amendment  Act,  1898  (61  &  62  Vict,  c  36), 
s.  1  (f ). 

A  prisoner  was  tried  on  the  charge  of  stealing  copper. 
His  defence  was  that  he  was  acting  under  the  direction  of 
the  police,  and  his  counsel  cuked  a  detective,  who  was  one 
of  the  witnesses  for  the  prosecution,  whether  he  had  not, 
in  other  cases,  employed  the  prisoner  as  a  police  spy.  The 
prisoner  woe  called  as  a  tvitness,  and  was  ashed  as  to 
whether  he  had  been  previously  convicted.  He  answered 
in  the  affirmative,  but  a  further  qwstion  as  to  what  the 
conviction  was  for  was  not  pressed.  The  prisoner  was 
found  guilty. 

Held,  thcU  the  conviction  was  had,  as  the  nature  and 
conduct  of  the  defence  was  not  such  as  to  involve  impuia* 
tions  on  the  character  of  the  witnesses  for  the  prosecu- 
tion, and  therefore,  as  provided  hy  section  1  (f)  of  the 
Oriminai  Evidence  Act,  1898,  no  questions  cotUd  he  put 
to  the  prisoner  tending  to  show  tJiat  he  had  been  convicted 
of  a  previous  offence. 

Oase  stated  by  the  learned  Becorder  of  Birming- 
ham on  the  trial  before  him,  at  Birmingham  Quarter 
Sessions,  on  the  31st  of  October,  of  Oharles  James 
Woolf,  John  Bridgwater,  and  Annie  Bridgwater,  on 
ft  charge  of  stealing  seventeen  yards  of  copper  tape, 
the  property  of  Statter  &  Co.,  on  the  1 1th  of  October. 
A  oonnt  for  receiving  in  the  uiutl  form  was  added 
to  the  indictment.  The  prisoner  Woolf  pleaded 
**  Ghiilty,"  and  during  the  pro|press  of  the  oase  the 
learned  recorder  directed  the  jury  to  find  Anoie 
Bridgwater  "Not  guUty"  on  the  ground  that  she 
was  acting  under  the  direct  coercion  of  her  husband. 
The  facts  of  the  case  were  shortly  as  follows : 
When  John  Btidffwater  and  his  wife,  Annie  Bridg- 
water, were  charged  at  the  police-station  with  having 

(a.)  Beported  by   Alan  Hoqo,  Esq.,  Barribter-at- 
Law. 


the  copper  tape  in  their  possession,  well  knowing  it 
to  have  been  stolen,  John  Bridgwater  stated,  in  reply 
to  the  charge  that  he  was  worlmig  under  instructions 
from  Sergeant  Moss.    Evidence  was  given  for  the 

grosecution  by  Sergeant  Moss,  who  stated  that  he 
ad  no  connection  with  John  Bridgwater  in  respect 
of  any  robbery  from  Statter  &  Co.,  and  he  had 
not  the  faintest  idea  that  there  had  been  any 
such  robbery.  In  cross-examination  Moss  said 
that  he  had  given  instructions  to  John  Bridgwater 
that,  if  anyone  asked  him  to  buy  any  metal  he 
thought  doubtful,  not  to  buy  it,  but  to  let  him  (the 
sergeant)  know,  his  object  being  to  catch  the  thieves. 
The  sergeant,  in  further  cross-examination,  said  that 
John  Bridgwater  had  given  him  information,  but 
never  information  that  led  to  the  arrest  of  anyone, 
and  he  had  been  with  Bridgwater  in  public-houses, 
standing  him  drinks,  because  he  could  give  witness 
information ;  but  the  witness  denied  that  John 
Bridgwater  had  ever  sold  any  silver  to  a  certain 
person  on  his  (witness's)  advice,  and  that  he  had  ever 
received  half-a-sovereign  from  John  Bridgwater. 
The  prisoner  John  Bri^^^ater  gave  evidence  for  the 
defence.  He  stated  that  he  considered  that  he  was 
acting  under  the  instructions  of  Moss ;  that  a  man 
had  l^n  arrested  on  information  given  by  him  to 
Moss  and  sentenced  to  two  months.  In  cross-exami- 
nation he  was  asked  whether  he  had  ever  been  pre- 
viously convicted,  and  he  replied  in  the  affirmative. 
Oounsel  for  the  prosecution  was  then  proceeding  to 
ask  what  the  conviction  was  for,  when  counsel  for 
the  defence  objected  on  the  ground  that  the  Criminal 
Evidence  Act,  1898.  s,  1  (/),  was  prohibitive,  and 
that,  independently  of  any  objection  by  counsel,  no 
such  question  could  be  asked  unless  there  was  justifi- 
cation for  it  as  provided  by  the  section. 

The  learned  recorder  said  that  objection  ought 
to  have  been  taken  to  the  question  as  to  the 
previous  conviction  before  the  witness  had  answered 
it,  and  he  considered  th%t  John  Brid  water's 
statement  at  the  police-station,  in  answer  to  the 
charge,  involved  imputations  on  the  character  of 
Moss,  and  that  the  nature  and  conduct  of  the  defence 
before  the  court  was  such  as  to  involve  imputations 
on  Moss.  The  learned  recorder  baviog  decided  that 
the  case  most  proceed,  the  further  question  was  not 
pressed.  In  summing  up  he  directed  the  jury  that  if 
they  thouffht  that  the  prisoner  was,  in  point  of  fact, 
acting  under  the  directions  of  Moss  or  had  reasonable 
grounds  for  believing  that  he  was  acting  under  the 
directions  of  Moas,  they  should  acquit  him,  bat  if 
they  thought  he  was  making  an  independent  deal  for 
himself,  they  should  find  nim  guilty.  The  jury 
retured  a  verdict  of  guilty,  and  the  learned  recorder 
stated  the  present  case  on  the  application  of  the 
prisoner's  counsel,  who  cited  to  him  Chamock  v. 
Merchant,  48  W.  B.  334,  [1900]  1  Q.  B.  474,  and  Rex 
V.  Rouse,  52  W.  E.  236,  [1904]  1  K.  B.  184.  Judg- 
ment was  postponed,  and  the  prisoner  remanded  to 
prison. 

The  question  for  the  opinion  of  the  court  was 
whether  in  the  circumstances  of  the  case  counsel  for 
the  prosecution  was  entitled  to  put  to  the  prisoner 
the  questions  above  referred  to. 

No  counsel  appeared  on  either  side. 

Lord  Alyebstone,  L.C.J.— I  am  of  opinion  that 
the  objection  which  has  been  taken  to  thu  conviction 
must  prevail.  We  have  to  consider  whether  the 
circumstances  were  such  as  to  justify  the  putting  of 
the  questions  as  to  previous  convictions.  The  section 
provides  that  *'A  person  charged  and  called  as  a 
witn-ss  in  pursuance  of  this  Act  shall  not  be  aiked, 
and  if  asked  shall  not  be  required  to  answer,  any 
question  tending  to  show  that  he  has  committed  or 
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be«ii  eoovioted  of  or  been  clia^'ged  with  any  offence 
other  thaa  Ihat  wherewith  he  ia  then  charged,  unlesi 
«    .   ,    ihe  nature  or  conduct  of  the  defecice  ia  nuch  as  to 
involve  imputations  on  the  character  of  the  prosecutor 
or  the  witnesies  for  the  ptoiecution,  **  I  deeir©  to  repeat 
what  I  ftftid  io  R^x  v,  Jtjmse  that  raisiDg  a  defence  wae 
not  oi  neceaiity  or  of    itself  canting  imputationa  en 
the  char  not  ©r  of    the    proieoutor  or  the    witnesBta 
for  the  pTOBeoution,     In  the  preteot  case  1  do  not 
think   the  prisoner  was  doing  more  than  railing  a 
deft- nee  J   iiid  the  recorder  himspH    showed    by  hia 
direction  to  the  jury  thut  he  dBalt  with  the  c^oe  on 
that  view^  that  if  the  prianner  was  actings  or  believed 
he  waa  actinff  uiider  the  influence  if  Moi«,  he  should  be 
acquitted,     I  de  not  thinlc  that  the  prisoner's  counsel 
in  bij  croas^ examination  of  Moss  wai  doing  more  than 
developing  the  defence  raised,  and  trying  to  support 
it  by  obtaining  an  admission  from  Moas,  and  waa  not 
teeking  to  cast  an  imputation  on  Moss.     If  the  cross- 
exAintnation  of  Mobs  bad  bevn  aimed  at  ehomog  that  he 
had  been  guilty  of  any  misoonduot  independently  of  the 
defence  in  its  aevelopment  then  no  doubt  the  prosecu- 
tion wonld  have  been  eniitled  to  question  the  prisoner 
a  I  to  hia  previoua  conviction.     In  the  present  case  the 
firat    queitioo,    "Have  yon   been  convicted   of  any 
offence  ?  **  was  an  aw  ere  d  by  the  prisoner  without  any 
object  ion  on  the  part  of  his  counsel.     It  was  <  nly  to 
the  later  queetiin  as  to  what  the  offence  was  of  which 
tbe  prisoner  had  been  convicted  that  objection  waa 
taken.     It  must  not  bs  thought  that  where  counsel 
allowa    Buoh    a    question    to    be    answered    without 
objection   he    can   as  a  matter  of    course    rely   on 
the  faot  that  the  question  haa   been  answered    as 
a  groxmd  lor  having  the  convictign  quashed*     That 
would  a  moat  daugfrons  doctrine  to  lay  down»     If 
the  recorder  had  told  the  jury  to  disregard  the  answer 
the  court  would  not  ha  vi.'  interfered  in  t  bis  case;  but  as 
he  did  not  adopt  that  eontise,  the  jury  must  be  taken 
to  have  supposed  that  the  question  waa  justified  on 
the  g^und  that  the  nature  of  and  conduct  of  the 
defence  waa  such   aa  to  involve  imputation  on  the 
charaoter  of  a  witness  for  the  prosecution.     As  there 
is  no  ground  for  that  suggeation  I  am  of  opinion  that 
thia  conviction  should  be  quashed . 

Lawrance,  Kehiteuy,  Ridley,  and  Ciiakneix, 
JJ.,  concurred, 
C&mndion  quashed^ 
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K,  B,  Div. 
(Bigham  and  Darlingp  JJ< 

In  re  Keet* 
Mss  park  The  Official  Beceitbr.  (a.) 

Banl'Tuptcp — Afinulmmt  0/  ad/udication — Fa^/t?i<«<  cf 
tUbU  in  full— Bankruptcy  Ad,  1883  (46  if'  47  Vid.  r, 

Wf^ere  a  hankrup^  hm  oUoined  ft<m.  hti  trtdiUn  an 
^hmluU  T€l€mt  0/  all  hi$  dehUt  tht  court  majj,  in  it» 
di$erttion,  ardtrr  the  annulment  of  hk  adjudication^  itpon 
the  ground  thai  all  hii  dtbU  are  jMiid  in  fulL 

In  ro  Burnett,  Ex  parte  The  Official  Beoeivef,  42 
IF,  Ji.  3m,  differed  ff^m. 

Appeal  from  an  order  made  by  the  regiitrar  of  the 
county  court  at  Leeds  aniiuliiDg  the  bankrupt's 
adjudication. 

Tne  bai'krupt  had  traded  as  an  outaide  stockbroker^ 
and  a  receiving  order  was  made  againat  him  on  a 
creditor 'e  p«lition  upon  the  24th  of  September p  1B€3. 

(a.)  Reported  by  P,  M.  FsjiKCKi,  Esq.,  Barrister- 
At-LaWt 


He  was  adjudicated  bankruplf  and  an  order  for  tfa« 
aummarj  administration  of  his  estate  was  made  upon 
ihe  1st  of  October,  1903.  His  debts  amounted  to 
about  £9,7^)0,  and  his  aisets  were  ettimated  to  pro* 
duce  £lH9,  but  realized  aomewhat  leaa.  One  dividend 
of  about  2s,  in  the  £  was  pdd  to  the  oreditorf , 

In  September*  1904,  he  paid  private  creditor!  to  tha 
total  amount  of  £41  In  full  and  induced  his  trade 
creditors  to  the  amouot  of  £9,630  to  ex^nt#  an 
absolute  r^'leaie  of  their  claims  against  him. 

On  the  28th  of  Septembefp  \m\,  he  applied  to  the 
registrar  at  Leeds  for  the  annul tn^nt  of  lus  ad jq4i na- 
tion on  tbe  ground  that  his  debts  were  paid  in  fall. 
Tbe  registrar  made  an  ordf^r  annulling  tbe  adjadicB* 
tion,  agamst  which  the  official  receiver  appealed, 

H.  0^  LushingUnt,  for  the  official  receiver. — BioMoii 
35,  suh-aection  1,  of  the  Bankruptcy  Act.  l^BS, 
provides  that  ^'  where  it  is  proved  to  the  aatislactioo 
of  the  court  that  the  debts  of  the  bankrupt  are  fMud 
in  full  the  court  m^y,  on  the  application  of  any  p*noe 
intereitedp  by  order,  aijoul  the  aHjadi cation/'  It  was 
held  by  the  Divisional  Court  in  In  re  Bnrndti  Es-  writ 
The  Opial  Ihmver,  42  W.  B. 368,  that  a  mere  paymait 
of  a  small  compoKition  to  the  creditors  in  considefatioti 
of  which  they  release  their  claim  a  is  not  payment  of 
ttae  dtbts  in  full  within  the  meaning  of  leetloii  3o,  aod 
that  under  such  circumstances  a  bankrupt  ia  not 
entitled  to  have  his  adjudication  annulled.  In  the 
present  case  no  consideration  at  all  wai  given  for  the 
release. 

Carrintjton,  for  the  bankrupt. — In  the  o^m  0I  /«  ft 
Izpd.  Ex  mtk  The  OJidal  Rsm^'^tr,  46  W.  B*  3©*, 
[1896]  1  Q,  B.  241.  the  Court  of  Appeal  aU<o««d  the 
rsscisiiion  of  a  receiving  order^  whiuh  standi  nm  tiic 
fame  footing  as  the  annulment  of  an  ad j  ndicatioOt 
where  a  composition  of  Vh.  in  the  £1  had  been  ^«ld 
and  tbe  creditori  hsd  released  their  claims  and  with- 
drawn their  proofs.  An  absolute  relaaie  i*  eqiiivaient 
to  pa  J  men  t  ia  full. 

Goodheari,  for  the  petitioning  creditor,  mpfocted 
the  order  of  the  registrar. 
S.  (?.  Lmhingiun  replied, 

BiGHAMi  J,— I  think  that  the  registrar  was  rliht. 
Under  section  35,  when  it  is  proved  ta  tbe  satiafacticm 
of  the  court  that  the  dehta  of  the  bankrupt  are  paid 
in  full,  the  court  may  annul  the  adjudication.  I 
think  that  the  expression  "  detti  of  the  l^nkinpC" 
refera  to  debts  which  have  been  proved.  Then  eomii 
the  question  whether  they  have  been  paid  m  fttlL 
I  thick  ia  this  ea?e  they  are  paid  in  fnU,  or  that  thai 
which  is  equivalent  to  payment  has  been  done*  I  ^ 
not  think  that  payment  need  be  in  coin «  it  may  be  in 
what  the  creditor  hut^eitly  agrees  to  take  in  satufiiO- 
1ion  of  Ms  debt*  Here  tbe  creditorf  deaire  to  roleftit 
the  debts  ;  that,  in  my  opinion,  ia  equivalent  to  pay* 
ment  in  full»  and  the  court  is  entitled  to  aiiniil  t&a 
afl judication.  It  does  not  foEow  that  the  court  must 
annul  the  adjadi cation ;  it  may  look  into  the  cireum- 
stincfs,  and  may  eee  what  has  been  done  hai  betci 
done  honettiy,  and  may  say  whether  it  is  in  thii 
interests  of  justice  that  the  bankrupt  should  remain  a 
bankrupt. 

In  this  ease,  however,  I  see  no  reaaon  to  sttppoM 
that  what  has  been  done  has  not  be^n  honestly  aooo* 
or  that  the  bankrupt  has  done  what  would  disentitle 
him  to  the  exercise  of  the  discretion  of  the  cotirt  in 
hii  favour. 

DAHLoai  Jp,  cononrrtd* 
Appeal  dlimimed;  leave  to  appeal  rtfuHit 
8olidtor  far  the  appellant,  Tht  Sdiciior  golJW  Bom4 
of  Trade. 

Solicitors  for  the  repondenls,  VtnmU  <^  TiiKs^r, 
for  North  dt-  Bm,  Leeds* 
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OouET  OF  Appeal. 


Gibbon  v,  Pbask. 


OouBT  OF  Appeal. 


March  24. 


ewxt  of  AppeaL 

From  E.  B.  Diy.  i 

(OoIUqb,  M.R.,  aod  Mtthev  and  / 

Ooiana-Hardy,  L.JJ.)  ) 

Gibbon  v.  Pease,  (a.) 

Architeei — Emphymemi — OenercU  retainer — Work  com^ 
vleted  and  remuneration  paid — Right  of  employer  to 
nave  the  plane  and  epedfiaitume. 

An  architect,  who  hoe  under  a  general  retainer  pre- 
pared plane  and  apecificationst  ie  not  entitled  to  keep  the 
plane  on  being  paid  hie  agreed  fee,  which  then  become  the 
property  of  the  building  owner, 

Ebdy  V.  M'Govan,  2  Hudson  on  Building  Contracte, 
7,  followed  and  approved. 

Thif  WA0  an  appeal  by  the  defendant,  an  arohiteot 
and  sorTeyor,  from  a  deoiaion  of  Bidley,  J.,  who 
tried  the  action  without  a  jury. 

The  plaiatiff  sought  a  declaration  that  certain 
plans  and  speoifioations  which  had  been  prepared  by 
the  defendant  were  his  property,  Uie  work  haying 
been  completed  and  the  agreed  remnneration  paid  the 
defendant.  As  a  defence  to  the  action  the  defendant 
desired  to  call  evidence  to  prove  that  a  custom  or 
usage  existed  amoog  architects  to  retain  their  plans. 

Bidley,  J.,  refused  to  permit  evidence  of  this 
alleged  custom  to  be  given,  and  on  the  authority  of 
Ebdy  V.  M^Chwan,  2  Hudson  on  Building  Contracts, 
7,  entered  judgment  for  the  plainti£f. 

The  facts  were,  shortly,  that  the  pluintiff,  Ifr. 
Henry  Gibbon,  owned  some  houses  in  Queen's-road, 
Bayswater,  which  he  proposed  to  alter  into  shops, 
wiUi  residential  flats  over.  He  placed  the  matter  in 
the  hands  of  the  defendant,  Mr.  Edward  Pease,  an 
architect  carrying  on  business  in  Olifford's-inn,  and  a 
member  of  the  Boyal  Institute  of  British  Architects. 
The  defendant  prepared  the  necessary  plans  and 
specifications,  and  the  work  was  carried  out  and  oom- 

Sleted  by  June,  1903.  The  plaintiff,  having  paid  the 
efendant  the  agreed  remuneration,  which  was  6  per 
cent,  on  the  contract  price  of  the  work,  claimed 
possession  of  the  plans  and  specifications.  The 
defendant  declined  to  give  them  up,  and  the  action 
was  brought.  It  was  stated  that  the  Institute  of 
British  jGchitects  were  an:dous  that  the  question 
should  be  fought  as  a  test  case. 

Montague  Shearman,  K.C.,  Kemp,  K.C.,  and  Morle, 
for  the  defendant. — The  contract  here  is  not  one  to 
prepare  and  sell  plans,  but  a  contract  for  work  and 
labour.  There  are  many  practical  reasons  why  an 
architect  should  refuse  to  part  with  plans,  which,  if 
ffone  ioto,  would  show  that  the  custom  that  un- 
aoubtedly  exists  and  is  recognized  among  architects 
to  retain  their  plaos  and  specifications  is  reasonable. 
The  action  was  decided  without  any  evidence  having 
been  given  on  this  point  by  one  side  or  the  other,  the 
leamM  judge  ruling  that  Ebdy  v.  M^Oouxm  applied, 
and  on  that  authority  he  entered  judgment  for  the 
plaibtiffl  We  submit  that  the  learned  judge  was 
wrong  in  declining  to  hear  evidence  as  to  custom,  and 
that  if  the  defendant  is  not  entitled  to  judgment  he  is 
at  any  rate  entitled  to  a  new  trial. 

Danckwerte,  K.C.,  and  J7.  Qatehouee,  for  the 
respondent,  were  not  heard. 

OoLUNS,  M.B. — In  my  opnion  this  case  is  clearly 
governed  by  the  principle  laid  down  in  Ebdy  v. 
ATGowan.  It  is  not  disputed  that  the  defendant  was 
employed  to  supervise  work  which  necessitated  his 

(a.)  Beported  by  Bbskinb  Beid,  Esq.,  Barrister* 
«t-Law« 


preparing  certain  plans  and  getting  out  specifications, 
or  that  the  plans  were  prepared   and  used  for  the 
purpose  of  carrying  out  the  building  operations,  or 
that  the  defendfmt  was  to  receive  a  remuneration  of 
5  percent  on  the  contract  price.     The  agreed  fee 
having  been  paid  when  the  work  was  completed,  the 
building  owner  claimed  possession  of  the  pfans.    The 
architect  refused  to  eive  them  up.    It  was  contended 
as  a  defence  to  the  dbim  that  there  was  a  custom  or 
usage  in  the  profession  that  entiUed  an  architect  to 
kfep   his   plans.      The    matter    was  tried    before 
Bidley,  J.,  who  at  once  referred  to  Ebdy  v.  APGowan. 
Kemp,  E.O.,  who  then  led  for  the  defendant,  sub- 
mitted that  case  did  not  govern  this  case,  but  the 
learned  judge  held  that  if  the  alleged  custom  existed 
it  was  not  a  custom  which  could  Und  the  parties.    I 
am  not  sure  that  the  learned  judge  was  satisfied  as 
to  the  existence  of  the  custom ;  but.  at  any  rate,  he 
held,  on  the  authority  of  Ebdy  y.  M^Gowan,  that  it 
was  so  unreasonable  that  the  court  would  not  give 
effect  to  it  even  if  it  were  proved.    The  principle  on 
which  Ifr.  Shearman  rested  the  right  of  the  defendant 
to  keep  the  plans  was  that  the  architect's  contract 
was  not  a  contract  for  the  sale  of  a  chattel,  but  for 
work  and  services  rendered;  and  that  tiie  contract 
was  performed  when  he  had  superintended  the  build- 
ing of  the  houses.    That  was  the  principle  involved 
in  Ebdy  y.  JITGowan.    In  that  case  the  plaintiff  was 
an  architect  who  had  been  empWed  by  the  defend- 
ant to  prepare  plans  and  get  tenders  for  a  vicarage. 
The  payment  was  to  be  6  per  cent,  on  money  expended, 
if  the   vicarage   was   completed;    if   tenders   were 
obtained  and  work  not  commenced,  3  per  cent,  on  the 
estimated  cost ;  if  no  invitation  for  tenders  issued 
2^  per  cent.     The  plans  were  prepared,  but   the 
defendant  changed  his  mind  and  decUned  to  proceed 
and  wrote  to  the  plaintiff  offering  to  pay  and  asking 
for  the  plans.    The  architect  dedined  to  give  up  the 
plans  but  sued  for  payment,  and  set  up  this  alleged 
custom  among  architects  to  retain  their  pla^is  if  the 
work  was  not  proceeded  with.    It  was  held  by  the 
Oourt  of  Exchequer  that  such  custom,  even  if  proved, 
would  be  unreasonable,  and  that  the  defendant  need 
not  pay  for  the  plaos  unless  he  got  them.    In  my 
opinion,  a  custom  which  transferred  the  property  in  a 
chattel  from  the  person  who  paid  for  it  to  ttie  person 
who  was  paid  must  be  held  bad.    If  the  custom  had 
been  justified  in  that  case  it  must  have  been  juttifi«Kl 
on  the  same  contention  as  that  on  which  it  is  sought 
to  justify  it  here.    If  the  custom  was  bad  in  the  one 
esse  it  must  be  equally  bad  in  the  other.    In  the 
present  case  the  ardiitect  has  under  his  contract  done 
everything  he  was  expected  to  do,  and  he  has  been 
paid  all  he  was  entitlea  to  receive.    It  is  dear,  there- 
fore, that  the  plans  are  the  property  of  the  building 
owner.    I  think  the  contract  was  ons  to  make  a 
chattel  the  property  in  which  passed  to  the  employer, 
who  has  paid  ^e  architect  for  it. 

In  my  opinion,  Bidley,  J.,  was  right  in  doing 
what  he  did,  and  that  the  case  of  Ebdy  v.  M*Oowan 
is  perfectly  good  law,  and  ought  to  be  followed  by  us. 
The  appeal  therefore  fails. 

Mathsw,  L.J.,  gave  judgment  to  the  same  effect. 

Oozens-Habdy,  L.  J.— I  agree.  The  proposition 
that  an  architect  is  entitled  to  retain  the  plans  cannot 
possibly  be  maintained.  If  he  were  so  entitled,  how 
would  the  buUding  owner  know  whether  the  drains, 
sewers,  and  fiues  were  properly  madeP  Suppoie 
they  required  to  be  repaired,  is  he  to  be  bouna,  in 
order  to  obtain  the  requisite  information  as  to  where 
they  are  placed,  to  make  a  fresh  contract  with  the 
architect?  Mr.  Shearman  had  to  adndt  that  there 
would  be  some  sort  of  an  obligation  on  the  architect 
for  the  safe  custody  of  the  plims,  and  that  admission 
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leems  to  me  to  put  another  great  difficulty  in  the 
defendant* i  way.  In  my  DpinioHf  the  caie  is 
analcgotis  to  that  of  s  solicitor  who  hai  preparad  a 
oooTeysnce  for  a  client  and  who  haa  been  paid  for  eo 
doinp*  In  Ex  parte  Hbrs/all^  7  B.  &  C,  5 28,  it  WM 
laid  down  that  the  draft  conveyance  aa  well  as  the 
deed  belonged  to  the  client. 

In  my  opinion  tbe  point  involved  in  thii  caie  is 
Ciovered  by  the  dedeioniii  Ehdy  y«  M'Gowan^  and  that 
we  are  bound  to  Ictllow  the  ruling  in  that  case  and 
dismisi  this  appeal  witb  costi. 

Solidtora  for  tbe  plaintiff,  Qihhon  d-  Moore. 

Solicitors  for  the  defendant ^  0.  liobertion  dfc  Co, 


M%rch  22. 


From  Ghan.  Div,  1 

(liord  Alverstone,    L.C  J*,    and  ( 

Vauifhan  Williaoia  and  Stirling,  i 

LJJ.)  ) 

AtTOENET-OeNKEAL  v.  METaOPOLlTAK   Electbio 

Supply  Co*  (Limitej^)  (No»  2).  {a.} 

Mfeciric  Ughiir^  company— Supply  of  tkdric  current  or 
electrical  energy  ouiaide  statutory  area  —  Statute  — 
Contravening  itaiHt(^rl/  prohibitioH^fnterprdation — 
Metropolitan  Electric  Lighting  Ad,  1889  {52  c&  53 
Vict*  c.  cxcvi.),  sf.  3,  5 — Metropolitan  Electric  Supply 
Act,  1898  (01  il;  62  P'ict.  c,  ccxxxv.),  sa,  2,  16, 

A  limited  liahiiity  company  (author (zed  hy  stulute  to 
mpply  dectrical  energy  vnthin  certain  areas ^  and  aho 
iSLumoriud  by  statute  to  »et  up  a  station  for  generating 
electric  current  and  ei^trii^l  energy  at  a  place  outside 
their  artM  of  mpply ^  and  from  that  generating  station 
to  supply  those  ar^ie  with  electric  cnrrent  and  electrical 
energy,  is  not  atitfwriztd  under  the  atatutm-y  pou/era 
aforeaaid  to  eupply  electric  current  or  electrical  energy  to 
emtOTn^s  outside  their  stntutory  areas  of  attppli/^ 

This  was  an  appeal  from  the  judgment  of  Far  well, 
J,  (reported  in  fulJ,  an/e*  p.  ]98)t 

The  action  was  brought  by  the  Attorney- General  to 
Tea  train  the  defendauti  from  aupplfiDg  electrical 
energy  or  electri*;  current  from  a  generating  atation 
outside  their  statutory  areae  of  supply  to  cuatomt'rs 
oubide  thoae  areas. 

The  question  turned  on  tbe  interpetatioii  of  two 
Acts  of  Parliament,  of  which  the  material  proTisioni 
are  aa  follows :  ^'  The  undertakers  for  the  purpose  of 
this  Act  are  tbe  Metropolitan  Electric  Supply  Co. 
(Limited )f  being  a  company  registered  under  the  Com* 
panies  Acts,  1862  to  1886,  with  Ji  united  liability, 
.  «  .  The  iindertakera  shall  not  purchase  or 
&cquiro  the  undertaking  of  or  associate  themselrea 
with  any  other  cx>mpiny  or  peraoo  s applying  energy 
under  any  licence.  Provisional  Order,  or  speuial  Act 
within  the  administrative  county  of  London  unleis 
the  undertakers  are  authorized  by  PaxUament  to  do 

80/^ 

''Tbe  undertakers  aball  not  at  any  time  after  tbe 
l^aaing  of  this  Act  supply  energy  or  (except  for  the 
purpoaea  of  this  Act)  erect  or  lay  down  any  electric 
iinei  or  works  beyond  the  area  of  supply  or  otherwise 
than  under  the  authority  of  Parliament  or  under  a 
licence  granted  by  the  B^ard  of  Trade  under  the 
principal  Act :  Provided  that  where  the  undertakers 
were  on  the  ,  ,  ,  supplying  or  under  any  bind- 
ing agreement  to  supply  energy  to  any  premises 
beyond  the  area  of  supply  they  may  continue  to  supply 
or  supply  energy  un til  ,  »  *  and  ninety  or  in  caaq 
any  such  notice  as  herduafter  deacribed    .     .     «     o; 

(a.)  Eeportad  hy  Hsbtbt   SxEFaEifi    Eio,,    B*t- 
rister-at-Law, 


may  be  mentioned  in  such  notioe  "  :   The  Metropolitan 

Electric  Lighting  Act,  1889  (52  &  53  Vic\.  c,  otcvi.). 
SB.  3,  5. 

"  It  shall  be  lawful  for  the  company  to  hold  and 
use  as  a  Bt:atiQu  for  generating  eieotrio  current  cxr 
electrical  energy  certiun  lands  recently  acquired  by 
them  in  the  parishes  of  WiUesden  and  Acton  an^d 
county  of  Middlesex  or  gome  part  thereof  *  .  * 
and  to  establish  and  woik  on  tboae  lands  plant  for 
generating  electri ^«1  energy  and  for  other  purpoaas 
incidental  to  or  connected  with  their  undertalit^g  or 
hustDess.*' 

'^  It  ahall  be  lawful  for  the  company  to  use  any  of 
their  cablea  or  wires  and  any  mains  or  oables  con* 
neotad  therewith  for  the  trans misaion  of  i-lectric 
ourrent  or  electrical  energy  ^om  their  worln  on  the 
said  lacds  at  Willesden  and  Acton  to  the  aereral 
di«tributing  stations  of  tbe  company  in  their  P*i:]diQg- 
ton  Marylebone  and  Mid -London  areas  defined  by 
the  several  provisional  orders  hereinbefore  uientioii#4 
.  .  .  and  to  use  the  generati*ig  station  on  the  taiid 
lands  for  the  purpose  of  supplying  electric  current  or 
electrrcal  energy  within  tbe  several  areas  or  diatiicta 
over  which  the  company  have  now  powers  of  supply 
OP  over  which  they  may  hereafter  have  auah  powera 
under  any  special  Act  or  Provisioual  Order  ^' :  Th« 
Metropolitan  Electric  Supply  Co.  Act,  1893  (fil  at  62 
¥ict,  c»  coacxi:v.}t  as.  2,  16, 

Farnrell,  J,,  held  that  the  defendanta  were  supply^ 
ing  el ec trie  current  aud  electrical  energy  outside  tfadr 
statutory  areas  in  direct  contravention  of  the  Act  ol 
1889^  and  granted  the  injunction  aakedf 

The  defendants  appealed. 

Crip})4,  K.C.,  Jenkins,  ZT.C,  and  Sargant,  for  tba 
appellants,  —  The  defendants  are  not  suppltiag 
electricity  aa  ''  undertakers  "  under  tbe  Acts  or  ord««, 
but  by  virtue  of  their  righta  under  their  memormi^dum 
of  association ;  the  exercise  of  those  righta  ia  not  pro- 
hibited by  the  Acta.  The  negative  words  of  auction  5 
of  the  Act  of  ISS9  mnat  be  construed  aa  meaning  that 
the  defeudanta  '*  shall  not  use  any  of  the  powers 
given  to  them  as  undertakers."  The  enabling  words 
of  section  16  of  the  Act  of  1898  should  be  enlarged 
by  adding  words  giving  the  defendants  power  to 
supply  electric  current  or  electrical  energy  whatever 
as  a  limited  company  they  may  desire  to  exarciae  the 
power, 

Upjohn f  KM.f  and  J,  W*  Greig,  for  the  respondents, 
were  not  called  npoo. 

Lord  Alyeestone,  L.C.J,— Farwell,  J, 'a,  jadgtnent 
is  correct.  I  agree  with  it  because  general  legislA* 
tion  in  regard  to  electricity  must  he  ooniddered  in 
interpretidg  these  Electrioal  Supply  Acts.  The 
defendants  argued  that  what  they  did  was  not  d  '^e 
by  virtue  of  any  power  conferred  on  them  by  atatate 
or  order  of  the  Board  of  Trade  ;  and  that,  being  ■ 
limited  company,  the  powers  they  have  under  thm 
memorandum  of  association  may  be  exercised  by  thsB^ 
notwithstanding  tbe  provisions  of  the  Acta  of  I8ft9 
and  1898.  That  argument  is  not  acceptable  to  zne^ 
I  can  give  no  otber  coc&tfuction  to  seotion  6  of  ihm 
Metropolitan  Electric  Lighting  Act,  1889,  than 
that  given  by  Farwell,  J.  I  also  agree  wilfa 
hiiu  tfaat  the  intention  of  the  Act  waa  to 
apply  to  the  metropolis  a  scheme  of  electric  lighting 
which  was  admittedly  the  best*  The  outlying  vmm 
cannot  be  disregarded.  The  words  in  the  fifth  aeoticm 
of  the  4ot  of  1889  must  be  taken  iu  their  natuiml 
sense;  the  same  terms  of  prohibition  are  con- 
tained in  many,  if  not  all,  of  the  Board  of  Trade 
orders  made  under  tbe  Act*  On  tbe  faoe  of  it  section 
5  means  that  the  defendants  are  not  to  supply  elec- 
tricity except  in  their  specified  areas  unleas  authorised 
by  Parliament  or  under  Uomioe  granted  by  the  Board 
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of  Trade.  The  word '^imdertakert*'  oannot,  except 
by  a  yery  strained  oonstruotioD,  be  limited  to  the 
persons  ezeroising  powers  within  the  district ;  it  can 
only  mean  the  persons  who  were  named  in  the  Act. 
As  Farwell,  J.,  has  pointed  out,  the  proviso  which 
follows  lection  5  would  not  hate  been  necessary  had 
the  suggested  construction  been  right:  the  proviso 
would  never  have  been  inserted  if  the  undertakers 
were  to  be  free  to  supply  energy  beyond  their  areas  of 
supply  by  virtue  of  some  rights  or  powers  of  their 
own.  I  can  well  understand  the  Legislature  thinking 
that  when  there  were  a  number  of  districtSi  containing 
their  own  generating  stations,  it  was  not  desirable 
that  the  companies  should  set  up  a  non-statutory 
trade  with  customers  outside  their  own  areas.  I 
think,  for  all  the  reasons  advanced  by  Farwell,  J., 
that  the  defendants  have  got  statutory  rights  of  supply 
upon  the  condition  that  they  are  not  to  supply 
electric  energy  or  electrical  current  outside  their 
areas.  There  is  noihing  in  the  Act  of  1898  which 
impliedly  negatives  the*provisions  of  section  5  of  the 
Act  of  1889. 

YAuaHAN  Williams,  L.J. — I  agree.  I  cannot  insert 
into  section  5  the  words  ^*  within  the  Administrative 
County  of  London." 

SxiBLmo,  L.J.,  concurred. 

Appeal  dUmiaied. 

Solicitors  for  the  appellants,  Barlow  <t  Barlow, 

Solicitor  for  the  respondents,  W.  G.  Greig. 


From  P.  D.  &  Ad.  Div.         \ 
(Collins,  M.R..  and  Mathew  and  |        March  10,  14. 
Cozens-Hardy,  LJJ.)  ) 

"The  Loin)ON."  (o.) 
FracUce-^Admiralty — Collmon — One  vessel  held  alone  to 

Idame — Appeal  only  on  the  ground  that  both  vessels 

were  in  defavXt — Costs  of  appeal. 

Where  in  the  Admiralty  Division  one  of  the  vessels  was 
held  dUme  to  blame  for  a  coUisiony  and  there  is  an  appeal 
by  the  owners  of  thai  vessel  solely  on  the  ground  that  both 
vessels  should  have  been  found  in  default,  and  the  appeal 
is  allowed,  the  appellants  are  entitled  to  the  costs  of  the 
appeal. 

The  Lebanon  v.  The  Ceto,  14  App.  Gas,  670,  38 
W.  E.  Dig.  Ibl,  followed. 

This  was  an  appeal  by  the  owners  of  the  Hull  steam 
trawler  The  Anson  from  a  decision  of  the  late  President 
(then  Sir  F.  Jeune)  pronouncing  their  vessel  alone  to 
lilame  for  a  collision  in  the  North  Sea  on  the  5th  of 
June,  1904,  with  the  Danteh  steamship  The  London, 

Tne  appellants  admitted  that  The  Anson  was  in 
default  in  not  hating  kept  her  foghorn  continuously 
going,  but  they  contended  that  The  London  ought  alio 
to  be  condemned  for  excessive  speed  in  the  fog  which 
prevailed  at  the  time  of  the  collision. 

By  their  notice  of  appeal  the  appellants  asked  that 
the  judgment  of  the  President  might  be  varied,  and 
that  it  might  be  adjudged  that  the  collision  was  occa- 
■ioned  by  the  fault  or  default  of  the  owners,  master, 
and  crew  of  The  London,  as  well  as  the  owners, 
master,  and  crew  of  The  Anson,  and  that  the  damage 
shoiild  be  borne  equally  by  the  owners  of  The  Anson 
and  the  owners  of  The  London. 

Thb  Cottbt  being  of  opinion  tbat  The  London  as  well 
as  The  Anson  must  be  held  to  blame,  allowed  the 
appeal. 


(a.)  fieported  by  Bbskinb  Bbid,  Esq.,  Barrister- 
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Aspinall,  K.O.  {Lauriston  Batten  with  him),  for  the 
appellants,  asked  for  the  costs  of  the  appeal.  It  was 
the  practice  in  the  Admiralty  Division  tdat  where  both 
parties  were  found  to  blame  to  maka  no  order  as  to 
costs.  When  in  circutnstances  such  as  the  present  the 
Court  of  Appeal  allowed  an  appesl  on  the  only  issue 
raised,  although  the  practice  was  not  settled,  there 
was  authority  for  sayini^  that  the  appellants  were 
entitled  to  the  costs  of  the  appeal.  In  The  Hector,  31 
W.  B.  881,  8  P.  D.  218,  the  Court  of  Appeal,  follow- 
ing the  practice  of  the  Privy  Council,  held  that  where 
a  collision  had  occurred  between  two  vessels  through 
the  bad  navigation  of  each  of  them  the  owners  of  &e 
ships  were  not  entitled  to  the  costs  of  any  litigation 
arising  out  of  the  collision.  More  recently  tbe 
ordinary  rule  that  costs  followed  the  result  had  been 
emphasized  and  followed;  that  was  the  course  fol- 
lowed in  The  Batavier,  38  W.  B.  522»  15  P.  D.  37; 
The  General  Gordon,  6  Aspinall's  Maritime  Cases  633 ; 
and  was  referred  to  in  WiUiems  and  Brnce*s  Admiralty 
Practice  (3rd  ed.)»  p.  560. 

Balloch  {Robson,  K.C.,  with  him),  for  the  respondentf. 
— The  practice  has  been  that  where  both  vessels  have 
been  held  to  blame  there  ought  to  be  no  order  for 
costs.  That  rale  was  laid  down  by  the  Privy  CauncQ, 
and  was  expressly  approved  and  followed  in  the  case 
of  The  Hector. 

He  referred  to  Marsden  on  C'^llisions  at  Sea  (5th 
ed.),  p.  310;  The  Beryl,  32  W.  B.  648,  9  P.  D.  137  ; 
and  to  The  Arratoon  Apear,  38  W.  B.  481,  16  App. 
Ca8.37. 

Thb  Cottbt  on  this  point  reserved  judgment, 
intimating  that  they  desir^  to  look  into  the  authori- 
ties cited,  and  to'consult  with  the  other  members  of 
the  court  before  giving  their  decision. 

March  14. — Collins,  M.B.,  in  giving  judgment, 
said:  In  this  case  we  postpon«'d  jodgmeut  on  a 
matter  of  costs  in  order  to  look  into  the  authorities. 
Almost  immediately  after  we  had  left  the  court  Mr. 
AspinaJl,  after  consultation  with  Mr.  Balloch,  was 
kind  enough  to  call  our  attention  to  a  ca«e  which 
absolutely  deddes  the  point — a  case  in  the  House  of 
Lords  ciUled  The  Owners  of  The  Lebanon  v.  T?ie 
Owners  of  The  Ceto,  38  W.  B.  Dig.  187.  14  App.  Cas. 
670.  There  the  President,  Sir  Jam»  s  Hannen,  had  found 
that  The  L^non  was  alone  to  blame  in  an  action  in 
the  Admiralty  Division.  The  owners  of  The  Lebanon 
appealed  against  tbat  decision,  admitting  that  The 
Lebanon  was  to  blame.  That  is  precisely  what 
happened  in  this  case.  The  Court  of  Appeal  affirmed 
the  decision  of  the  President ;  and  then  there  was  an 
appeal  to  the  House  of  Lords.  There  was  a  difference  of 
opinion  on  the  merits  of  the  case,  but  the  result  was 
that  tbe  judgment  of  the  Court  of  Appeal  upholding 
the  judicment  of  the  President  was  reversed.  Tbe 
judgment  of  the  House  of  Lords  was  as  follows: 
**Jadgments  appealed  from  reversed.  Declared  that 
both  The  Lebanon  and  The  Ceto  were  in  fault. 
Bespondeots  to  pay  to  appf'Uants  their  costs  in  the 
Court  of  Appeal  and  in  this  House."  That  is  preciiely 
what  has  happened  in  this  case,  and  there  is  nothing 
more  to  be  said  in  the  matter.  Mr.  Aspinall  is 
entitled  to  the  costs  of  the  appeal,  and  there  will  be 
no  order  as  to  costs  in  the  court  below. 

Mathbw,  L.J.— I  agree. 

Cozkns-Haedy,  L.  J.— So  do  L 

Order  accordingly. 

Solicitors  for  the  plaintiffs,  Pritehard  &  Sons,  for 
A,  M.  Jackson  &  Co.,  Hull. 

Solicitors  for  the  defendant,  Thomas  Cooper  &  Co* 
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0*A.  Wads  &  Sohb  Go,  (Ld.)  v,  GocKS&LiDrK  ft  Cop^Boaroif  FatnT  Go,  v,  Beitish,  &o.,  Iitscr.  Go.  G.A. 


From  BL  B,  Diir»  j 

(Vanghan  Williftmi,  Romer,  &nd  [  FeH,  22,  23. 

StirliDg,  KJJ.)  y 

Wai>B   &    Sows   Co*    (Limited)   it.    OooKEBLrNK 
&  Co.  (o.) 

In  the  cmistr action  of  a  oo>fdra£i  the  maxim  expr&»iio 
uniua  exolusio  alteriiis  ii  not  ap^?licabk  where  the  cx- 
prmaion  i$  found  only  in  mie  and  not  in  tht  other  clauses 
of  th^  same  contract.  Thtrs  is  no  exception  in  the  etwe  of 
contracts  of  charier-party. 

^is  waf  an  appeal  frooi  a  jadgmeot  of  Kennedj^  J« 

The  action  waa  brought  by  tbe  plaintiffs,  who  were 
timber  merobaota,  to  recover  aamaKa«  from  tb^ 
defend  ButB^  who  were  Bhipownerip  for  breach  of 
charter- party  whicb  contained  tbeie  proviflioni : 
''1b  IB  agreed  between  «  .  «  the  owaers  of 
the  good  BteamBhip  .  .  ,  now  on  paNBage 
,  and  .  ,  .  oharterera :  1.  That  the 
aaid  BteamBhip  being  tight,  Btauncbi  and  Btrong, 
and  eTery  way  fitted  for  the  voyage^  shall  with  all 
oonTeniFnt  Bpeed  .  .  .  and  there  load,  alwayi 
afloat,  from  the  agenta  of  the  laid  chartarera,  a  full 
and  complete  cargo  of  *  ^  .  b  >arda  .  .  ^  The 
ateamer  to  be  provided  with  a  dec^  load  at  full  freight 
at  ohnrtererH*  risk,  not  exceeding  above  what  b he  can 
reasonably  atore  and  carry  ,  .  .  and  being  ao 
loaded  aball  therewith  proceed  to  .  .  *  and 
deliver  the  aame/*  **  7.  The  act  of  God,  the  Qaeen*a 
eDemiea,  reatrainta  of  princeiB  and  mlera,  and  penla  of 
the  its  except«d«  Alio  Are  ,  .  •  atratidinga  and 
aoddenta  of  navigation,  or  latent  defecta  in,  or 
acddenta  to,  huU^  and  (or)  machinery,  and  (or) 
boUera,  alwaya  exoepted,  even  when  occaaioned  by 
the  negligeucei  defaiilt,  or  error  in  jadgmect  of  tbe 
*  ,  ,  or  other  peraons  employed  by  the  ahipowner, 
or  for  whoae  acta  he  ia  retpooaible,  not  resulting, 
however,  m  any  caae  from  want  of  due  diligence  by 
the  owner  of  the  ship,  or  by  the  ship's  buabaDd 
or  manager*"  It  appeared  that,  while  the  vessel  waa 
aoehored  and  loading,  soma  of  tbe  timber  preiaed, 
through  the  atevedorea'  want  of  due  care»  ao  heavily 
on  the  uprighta^  ^laoed  against  the  stanohiona  to  keep 
the  timber  in  poiition,  th«t  the  atanchions  gave  way 
and  part  of  the  timber  was  lost ;  and  tbe  queation  for 
determination  waa  whether,  in  the  oircumBtaDcea,  the 
owners  were  protected  by  the  exception  in  oUuae  7 
or  whether  the  loaa  was  due  to  the  veasera  unsea- 
worthineM.  Kennedy,  J.,  held  that  the  loaa  waa 
not  attnbutable  to  nnsea worthiness,  and  that  if 
properly  slowed  all  the  timber  could  safely  have  been 
carried,  bat  he  found  as  a  fact  that  the  loia  was 
cauaed  by  the  carelesaneaa  of  the  atevedcrea,  and  gave 
judBment  for  the  defendantSi  who  would  have  been 
liable  but  for  the  exceptioni  in  clanae  7, 

The  plain ti£Es  appealed^ 

J*  A,  HamxUon^  K*C^t  and  Eolmmn  Gregory ,  for  tbe 
appellants* —The  exoeptiooa  in  claiue  7  do  not  ralieve 
the  abipowner  from  liability  in  respeet  of  deck  oargo. 
The  maxim  of  coDatrnction  eocprtsaio  unins  exdmio 
alteriiis  is  applicable.  '*  Deck  "  cargo  ia  specifioally 
mentioned  in  clause  1,  and  is  not  referred  to  in 
olanse  7. 

Carver t  K.  C?.,  and  A,  J,  Asktont  for  the  reapondenta. 

Vauohjjt  Williams,  L*  J*— A  rule  of  constniction 
biaed  on  the  maxim  e^prtuto  unim  exclusio  cUterim 
Ib  only  applicable  when  the  expreuio  uniua  ia  foaod 
in  all  the  ulauaes  of  the  aame  oontract-    There  can 


(«,)  Beported  by  Henby  STEpjiEir,  Esq.,  Barrister- 
at-XAW. 


be  no  tsiprtssio  unius  when  the  expreiaion  ooonrs  only 
in  one  clanse.  There  Is  no  authority  for  the  propod* 
tlon  that  such  a  rule  exists  in  the  caae  of  coDtracts  of 
charter-partf.  The  facta  of  thia  case  are  as  found  by 
Kennedy,  J*,  with  whose  judgment  I  agree»  A 
warranty  of  the  shipV  aeaworthin^as  is  always  pre- 
sumed. If  there  la  unseaworthineis,  the  abipowner 
IB  not  relieved  from  his  reBponsibiltty  beoauae  a 
charter-party  containa  a  clauae  such  as  clattae  7* 
Th€re  is  no  breach  of  this  presumptive  warranty 
proved  in  thia  case;  and  the  warranty  waa  of  the 
fitness  of  the  abip  while  in  port  and  waiting  to 
load  and  while  at  sea,  the  shipowner's  obUgitiom 
thereunder  varyiog  at  di^Ti^rent  atagea.  This  ahip 
was  fit  to  receive  cargo,  and  the  accident  occurred 
while  it  waa  being  received*  The  judgment  below 
must  be  affirmed* 

BoMER,  L.J, — Clanae  7  applies  to  deck  cargo  aa 
weU  as  other  cargo. 

SrmLTNG*  L. J.,  oonoorred. 

Apptal  dismissed. 

Solicitora,  Trinder^  Caprcnt  «fr  Oo.;  I^tchard  *ft 
SonSf  for  Hear  field  dt  LajaJMrtt  Hiill« 


From  K,  B.  Div.  w        ,„    ,,    ,_ 

(Tanghan  Williami,  Romer,  and  ( ^*f;  ^^^  [  '*     ' 

Stirling,  L.JJO  \      ^^  *  ^^*»'  ^* 

Boston  Vkuvt  Co,  w,  Beitish  ajtd  FaRBiGir  Mamsti 

Insurance  Co.  (a.) 
Im ura nm-^ Shipping — Oha rUrers —Might  of  th ^irteft^m 

to  nut  on  policy — Uharttrers  not  mentioned  in  poiic^ — 

Intention — CoTUtrtmtion  of  cliarUrr-party. 

Though  the  words  of  a  policy  are  mde  frtou^h  t&  tm& 
all  parties  interested  in  the  ship  insured,  yH  to  git't  third 
parties  the  ben&fit  of  the  policy  there  mtut  be  emdmem  ^f 
intention  on  the  part  of  the  person  executing  the  poUty  t» 
give  the  third  party  the  benrftt  of  its  terms.  And  whm 
the  aole  ttnd^nce  of  such  intention  is  to  he  in/emd  from 
the  terms  of  the  charter'pariyt  a  clause  in  the  chmrier~ 
party  that  the  owners  ihall  pay  for  the  inaaran<m  o/  tke 
viasd  does  not  constitute  an  obligation  on  or  authority  U 
the  owners  to  insure  on  behalf  of  tlie  charlerprs^  io  eu  U 
tf^abh  the  charterers  to  avail  themielves  of  the  wide  tgnm 
of  the  policy  of  insurance^ 

Thia  wsa  ao  appeal  from  a  declaion  of  Btghaca,  1. 

The  factA  are  aet  out  at  length  in  the  judgment  of 
Vaughan  WiHiams,  L.J.,  but  may  be  shortly  stated 
here.  The  action  waa  by  charterers  against  ioanreri» 
and  the  q^ueation  was  whether  tbe  chartereia  were 
entitled  to  sue  on  a  policy  of  insurance  on  the  ateam- 
ship  Barnstaple*  The  pc>licy  was  a  time  poHcy  from 
the  2 1st  of  March,  1895,  to  the  20tb  of  March.  1896, 
It  waa  a  valued  policy  on  **  hult  and  material,  £12.000 ; 
engines  and  machinery,  £7,000;  £19,000,"  Gollisioii 
and  other  clauses  were  attached*  The  policy  wu 
effected  on  the  i untrue tions  of  Messrs.  Cragga  &  Sons 
by  John  Holm^n  v^  Bona,  '*  as  well  in  their  own  aam# 
as  for  and  in  the  name  and  namet  of  all  ani  every 
other  person  or  persons  to  whom  the  tub] act- matter 
of  thia  policy  doea,  may^  or  ah^  appertain  in  part  or 
in  all,"  The  name  of  tht  plauitlSi  did  not  appear  in 
the  policy* 

By  a  charter-party  dated  the  lOth  of  March,  1 891, 
and  made  between  Mesara.  Cragga  ^  Sons,  described 
therein  as  agenta  for  tbe  ownera,  and  the  plaintiffa, 
tbe  pldutiffi  chartered  The  Barnstaple^  whioh  was 
t£ien  baing  built  by  Meaars,  Cragga  £  Sons,  for 
thirty* flix  calendar  montha  from  March,  18^3*  The 
charter-party  amonnted  to  a  demise  of  The  B^trtistapU. 

(a.)  Beported  by  J*  I,  Stibliito,  Eaq*,  Barrister 

at-Iiaw. 
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Boston  Fbuit  Co.  v.  British  and  Fobhov  Mabibtb  Insu&anoi  Co. 


Ct.  of  Apf. 


On  the  13th  of  Janusry,  1896,  The  BarmtapU  oame 
into  ooUirion  with  The  Fortuna,  and  The  Fortuna  was 
sunk.  The  oollirion  was  oansed  by  the  negligence  of 
the  master  and  crew  of  The  Barmtaple, 

On  the  15th  of  January,  1896,  the  owners  of  The 
Foriuna  iastitated  prooeedinics  against  The  BcvmstapU 
in  the  district  court  in  the  United  States  of  America 
for  the  district  of  Matsachosetta,  daimiag  damages 
in  respect  of  the  collision.  On  the  petition  of  the 
owners  of  The  Barmtaple^  tiie  Boston  Fmit  Oo., 
as  charterers  of  The  Barmtaple,  were  made  parties  to 
the  suit.  At  the  hearing  in  the  district  court,  the 
liability  of  The  Barruiaple  were  admitted,  and  dam- 
ages agreed  at  14,674  dels.,  and  the  suit  thencefor- 
ward proceeded  as  an  independent  cause  between  the 
present  plainti£Eii,  the  Boston  Fruit  Oo.,  and  the 
owners  of  The  Bameiaple,  to  determine  which  as 
between  them  was  the  party  liable  to  pay  the  said 
damages.  This  suit,  after  goiog  through  the  Circuit 
Court  of  Appeals  and  the  Supreme  Court  of  the 
United  States  of  America,  was  ultimately  decided  in 
fayour  of  the  owners.  The  Boston  Fruit  Co.,  having 
paid  the  whole  damages  to  the  owners  of  The  Fortuna, 
in  accordance  with  the  result  of  the  suit,  now  sued 
the  underwriters  for  their  proportion  of  the  sum  so 
paid  as  a  loss  under  the  poUoy  of  insurance. 

Bigham,  J.,  diimiased  the  action. 

The  plaintiffs  appealed. 

Carver,  K,C,,  and  Llewelyn  Daviee,  for  the  pltAnUSe. 
— ^Tliis  insurance  was  taken  out  by  Craggs  on  behalf 
of  the  plaintifEs,  at  least  in  part.  If  clauses  17  and  22 
of  the  charter-party  be  read  in  conjunction  it  is  plain 
that  there  was  a  contract,  or  at  any  rate  a  duty  upon 
Oraggs,  to  insure.  If  the  policy  is  in  such  a  form  as 
to  fulfil  the  obligation,  it  must  be  held  to  be  for  the 
benefit  of  the  plaintiff «.  It  is  immaterial  that  the 
agent  may  not  know  for  whom  he  is  acting.  The 
general  principle  is  laid  down  in  Amould  on  Marine 
Insurance  (7th  ed ),  pp.  212,  214,  ss.  172,  173; 
Crowley  ▼.  Uohen,  3  B.  &  Ad.  478 ;  Bouthy.  Thompeon, 
11  East  428,  13  East  274;  Lucena  v.  Crawfwrd,  2 
Bop.  &  P.  (N.  E.)  269;  Grant  ▼.  HUl,  4  Taunt  380 ; 
Irving  y.  Bichardeon,  2  B.  &  Ad.  193 ;  Wataon  v. 
Swann,  11  C.  B.  N.  S.  756,  10  W.  B.  Dig.  46 ;  amall 
v.  United  Kingdom  Marine  Mutual  Imurance  Aeeoeia- 
Hon,  46  W.  E.  24,  [1897]  2  a  B.  311.  A  man  m^ 
ratify  what  purported  to  be  made  in  his  favour.  If 
there  is  actual  authority  the  undisclosed  principal  can 
sue,  although  the  other  party  Imew  nothing  about 
about  him :  Keighley,  Maxeted,  A  Co,  v.  Durant, 
[1901]  A.  C.  240,  49  W.  E.  Dig.  41 ;  Hill  ▼.  ScoU, 
[1895]  2  Q.  B.  713,  44  W.  E.  D<g.  25;  8cott  ▼.  Qlohe 
Marine  Imurance  Co.,  1  Com.  Cas.  370;  Byoi  v. 
Miller,  3  Com.  Cas.  39. 

Serutton,  K.C,  J.  A.  Hamilton,  JST.C,  and  Maurice 
Hill,  for  the  defendants. — However  wide  words  may 
be  found  in  a  policy,  it  will  not  extend  to  those  who 
are  not  parties  unlets  it  is  shown  that  that  was  the 
intention:  Waieon  y.  8wann.  All  the  substantial 
interests  in  this  ship  were  in  the  owner,  and  there 
was  no  duty  to  insure  on  behalf  of  the  charterer : 
Aira  Force  Steamship  Co,  v.  Chriitie  A  Co,,  9  Times 
L.  E.  140,  where  the  charter-party  contained  a  clause 
which  was  practically  the  same  as  clause  22  in  the 
present  case.  To  enable  a  person  to  recover,  his 
interest  must  be  proved,  and  an  authority  from  him 
to  insure,  or  his  adoption  of  the  contract:  Duer*s 
Marine  losurance,  vol.  2,  p.  37  ;  Pollock  on 
Contracts  (7th  ed.),  p.  98 ;  Hagedom  v.  Oliverson,  2 
M.  &  S.  485.  In  any  case  Uie  ratification  of  the 
contract  must  be  within  a  reasonable  time. 


Carveft  K.C.,  replied. 


Cur,  adv.  vulL 


Feb.  6.— YattohanWilliams,  L.J.—Thisis an  action 
on  a  policy  of  insurance  on  the  steamship  Bamstajde, 
dated  the  5th  of  April,  1895.  The  policy  is  a  valued 
policy  on  **  hull  and  material,  £12,000  ;  engines  and 
machinery,  £7,009— £19,000."  Collision  and  other 
clauses  are  attached.  The  policy  was  a  time  poli<7, 
from  the  2lBt  of  March,  1895,  to  the  20th  of  March, 
1896.  The  action  is  by  charterers  against  under- 
writers, and  the  question  is  whether  the  charterers  are 
entitled  to  sue  on  this  policy.  The  policy  was  effected 
by  Messrt.  John  Holinan  &  Sons  on  the  instructions 
of  Messrs.  Craggs  &  Sons,  described  in  the  charter- 
party  as  *' agents  for  the  owners."  On  the  13Ui  of 
January,  1896,  The  Barmtaple  came  into  collision 
with  The  Fortuna  and  The  Fortuna  was  sunk.  The 
collision  wa^  caused  by  the  negligence  of  the  master 
and  crew  The  Barmtaple.  The  plaintiffi  were  char- 
terers of  The  Barnstaple.  By  a  charter-party  dated 
the  10th  of  March,  1894,  and  made  between  E.  Craggs 
&  Sons,  described  therein  as  agents  for  the  owners,  and 
the  plaintiffs,  the  pla^ntiflGi  chartered  The  Barmtaple, 
wYaSti  was  then  being  built  by  Messrs.  Craggs  &  Sons, 
for  thirty-six  calendar  months  from  Mwoh,  1893. 
The  charter-party  amounted  to  a  demise  of 
The  Ba/mstapte.  The  Barmtaple  at  the  time  of 
the  collision  was  employed  by  the  plaintiffii 
under  the  charter-party.  On  the  15th  of  January, 
1896,  the  owners  of  The  Fortuna  instituted  a  suit 
against  The  Barmtaple,  in  the  district  court  in  the 
United  States  of  America  for  the  dittrict  of  Massa- 
chusetts, daimiog  damages  in  respect  of  the  collision. 
On  the  petition  of  the  owners  of  The  Barmtaple  the 
Boston  Fruit  Co.,  as  charterers  of  The  Barmtaple^ 
were  made  parties  to  the  suit.  At  the  hearing  in  the 
district  court  the  liability  of  T?ie  Barmtaple  was 
admitted,  and  damages  agreed  at  14,575  dols.,  and  the 
suit  thenceforward  proceeded  as  an  independent  cause 
between  the  new  plaintiffii,  the  Boston  Fruit  Co.,  and 
the  owners  of  The  Barmtaple  to  determine  which,  as 
between  them,  was  the  party  liable  to  pay  the 
Maid  damages.  This  suit,  after  going  through  the 
Circuit  Court  of  Appeals  and  the  Supreme  Court  of 
tiie  United  States  of  America,  was  ultimately  dedded 
in  favour  of  the  owners.  The  Boston  Fruit  Co., 
having  paid  the  whole  damases  to  the  owners  of  The 
Fortuna  in  accordance  with  the  result  of  the  suit  now 
demand  from  the  underwriters  sued  their  nroportioQ 
of  the  sum  so  paid  as  a  loss  under  the  policy  of  in- 
suranoe.  Now,  the  policy  was  effected  by  John  Hol- 
man  &  Sons,  ''as  wcul  in  their  own  name  as  for  and 
in  the  name  and  names  of  all  and  every  other  person 
or  persons  to  whom  the  subject-matter  of  this  policy 
does,  may,  or  shall  appertain  in  part  or  in  all."  John 
Holman  &  Sons,  as  am>ears  from  the  agreed  facts, 
effected  this  policy  on  the  instructions  of  E.  Craggs  & 
Sons — ^viz.,  as  insurance  brokers.  Tne  name  of  the 
Boston  Fruit  Co.,  the  plaintiffii,  nowhere  appears  on 
the  polio^,  and  it  follows  that  to  entitle  the  pUdotiffii  to 
sue  on  this  policy,  which  was  not  made  by  the  plsintiflb 
themselves,  they  must  show  either  that  it  wat  made 
on  their  Iwiialf  by  John  Holman  &  Sons,  authorised 
to  act  for  them,  or  whose  act  has  been  subsequently 
ratified  and  adopted  by  them.  It  is  not  suggested 
that  the  Boston  Fruit  Co.  had  any  direct  communica- 
tion with  the  brokers,  John  HoUnan  &  Sons ;  the 
suggestion  is  that  E.  Craggs  &  Sons  either  instructed 
Holman  on  behalf  of  the  Boston  Fruit  Co.,  being 
authorized  so  to  do  by  necessary  impHoation  arising 
from  the  terms  of  the  charter-party,  or  that  even  if 
Craggs  &  Sons  did  not  effect  the  policy  on  the 
authority  of  the  Boston  Fruit  Co.,  yet  the  terms  of 
the  policy  are  sufikient  to  describe  uie  Boston  Fruit 
Co.  and  cover  their  interest  in  the  ship,  and  that  the 
Boston  Fruit  Co.  have  ratified  and  adopted  the 
agency  thus  assumed  on  their  behalf.    Bigham,  J., 
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who  gft^e  juftgmeni  in  favour  of  the  defeB^anta, 
iajsin  hii  judgment :  **  Now,  before  an  underwriter 
can  be  mAdi^  liable  oo  &  policy  at  tbf^  suit  of  a  plainti£F 
whoie  nnme  does  not  appear  on  the  face  of  the  doou- 
meut,  it  must  be  ah  own  by  clear  evideECB  that  the 
p«reon  taking  out  the  policy  lotend^'d  at  the  time 
to  effect  the  insuranoe  on  the  plaintiff '»  behalf  *^ ; 
and  be  then  proceeds  to  show  that  there  is  no 
evidence  of  any  such  intention,  aud  that  all  that 
can  poBfiibly  he  eon  tended  ie  that  the  intt-ntion  ought 
to  be  inferred  from  the  termi  of  the  char t er-p arty ^ 
I  will  deal  presently  with  the  terms  of  the  charter-^ 
party  I  and  tbe  inferences  which  onght  to  be 
drawn  from  tboaa  terms;  bat,  before  doing  &o,  I 
ihonld  like  to  say  that  I  am  not  enre  that  Eigbam, 
J.,  is  right  if  hf^  means  that  the  onns  of  proving  the 
iutention  ia  thrown  on  the  plaintiff  who  is  suing  on 
the  policy  in  a  case  like  the  present,  where  the  words 
defining  the  interests  intended  to  be  covered  by  the 
policy  are  manifestly  wide  enough  to  cover  the 
plaintiffs'  interest.  The  passane  iu  the  second  para- 
graph of  p,  36  of  vol*  2,  Lector©  IX  ,  of  Daer's 
Marine  Insurance  does  not  seem  quite  consistent  witb 
this  'dew.  He  aays  i  *^  When  it  is  said  that  the 
general  words  of  the  policy  must  in  their  personal 
application  be  limited  to  those  for  whom  the  insur- 
ance was  inter  ded»  it  is  bp  no  means  a  nec^sary 
consequence  that  tbeie  words  must  be  always  under- 
stood in  a  limited  sense.  The  inteution  of  the  party 
effecting  the  policy  may  bi  c ^-extensive  with  its 
terms >  He  may  really  mean  that  every  person  who 
may  be  proved  to  have  an  interest  in  the  property 
^cording  to  the  nature  of  his  interest  shall  be  eutttlei 
to  the  benefit  of  the  contract,  and  where  persons  who  are 
or  may  be  interested  are  unknown  to  the  agent  such 
is  usually  his  intention/'  Now,  in  the  pr^^iiftnt  oaser 
the  agent  with  whom  we  are  concerned  is  not  Holm  an, 
who  effecfed  tb^  policy  and  who  is  named  in  the 
onntraot,  but  Cragg«j  from  whom  be  Teceived  his 
directions  to  insure*  The  oharterers  certainly  were 
not  unknown  to  Graggs;  but  I  should  hesitate 
to  lay  that  because  of  this  knowledge  of  Oraggs 
the  chnrtf^rers  cannot  rely  on  tbe  general  words, 
unless  they  give  esctrinsic  i- vide  nee  of  the  inteution  of 
Oraggs  to  insure  on  their  behalf.  In  the  prasAnt 
case  there  is  no  evidence  whatever  outside  the  general 
words  of  the  policy  available  to  prove  tbe  intention 
to  insure  on  behalf  of  the  plaintiff*,  except  the  terms 
of  the  charter- party  itself t  Tbe  r^al  case  of  the 
plaintiffs  is  based  on  the  terms  of  the  charter-party, 
which,  it:  is  said,  either  cast  a  duty  upon  Craggs  to 
insure  on  behalf  of  the  charterers,  or  at  Ifast 
authonzed  them  to  insure  on  tbeir  behalf,  and  it  is 
said  that  iQ  either  ea»e,  as  ttie  policy  contains  words 
wide  etioiigh  to  cover  the  interest  of  tbe  charterers, 
it  must  be  inferred,  in  the  absence  of  evidence  to  the 
contrary^  that  the  intention  of  Cragea  was  to  insure 
their  interest.  If  this  connection  is  rigbti  no  question 
of  ratification^  properly  so  called,  would  seem  to  aris*. 
Tae  caie  would  th««n  resolve  itielf  by  the  answer  to 
the  question— Bid  the  charterers,  by  the  terms  of  the 
charter-party,  authorize  the  effecting  of  the  policy  on 
their  behalf,  for  in  my  judgment,  the  policy  actually 
effected  does  in  words  cover  the  interest  of  the 
charterers  ?  If»  however,  the  terms  of  the  charter- 
party  do  not  authorize  Oraggs  to  effect  a  policy  cover- 
in g  the  interest  of  the  charterers^  I  cannot  oome  to 
the  con  elusion  that  the  charterers  ever  ratified  or 
adopted  t^e  policy.  On  the  contrary,  tbey  seem  to 
me,  with  the  consent  of  the  owners,  to  have  rejected 
tbe  wgency  of  the  owners  in  that  behalf,  and  I  doubt 
whether  it  was  necestary  for  the  rejection  of  that 
agency  that  it  should  b**  communicated  directly  to 
the  underwHters,  especially  as  it  is  agreed  batween 
the  plaintiffs  and  the  under  write  rs  that  th«  stipulation  \ 
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tbe  eviiience  taken,  shall  be  included  as  part  of  Hit 
agreed  facts  in  this  case*  It  remains  to  consider  tli^ 
f'ffect  of  the  terms  of  the  charter-party  and  bm 
whether  ther«  U  anything  in  it  either  oonstitutifig  or 
excludiog  an  obligation  or  authority  on  or  k»  Craggs 
&  Sons  to  insure  on  behalf  of  the  chart erei^«  Tti# 
CD  after-]  arty  relates  to  two  screw  steamshipa  to  Iw 
built,  and  by  clause  1  the  owners  agree  (ttie  wordi 
'*  to  let  *^  seem  to  be  omitted),  and  the  ohartenen  agrea 
to  hire  the  steamship  for  thirty -six  calendar  months, 
commencing  on  the  1st  (March,  1893}  to  tha  Idth  at 
March,  IB9G,  By  pars  graph  2  the  charteFen  ahoJl 
provide  and  pay  for  stores*  tackle,  &q  ,  and  for  tbn 
provisions  and  wages  of  the  oaptain,  engineers,  aod 
orew,  who,  excepting  tbe  ^'  guarantee  engineer,'*  aholl 
t>e  appointed  by  them,  and  that  the  ownen  ahaR 
maintain  the  vessel  in  a  thoroughly  efficient  tt%te  in 
hull  and  machinery  for  the  service,  including  wincbei 
with  chain,  g^ar,  and  donkey  boiler.  By  clause  3  th# 
charterers  shidl  also  provide  and  pay  for  all  the  coila 
and  fuel,  port  charges,  pilotages,  agmscies,  c^m* 
missions  whatsoever,  excepting  for  painting  and  repain 
to  bull  and  machinery,  and  anything  appertaining  to 
keeping  the  ship  in  proper  working  order.  QLauii  -I 
provides  for  payment  for  tbe  use  and  hire  of  the  vessel. 
I  do  not  think  that  any  other  clause  need  be  referred  to 
except  clauses  17  and  22,  which  are  as  follows:  Clansa  17. 
'*  In  the  event  of  loss  of  time  from  colUtion,  stranding, 
want  of  repairs,  break  down  of  michiuery,  or  a^j 
cause  appertaining  to  the  duties  of  the  owner 
preventing  the  working  of  tbe  vessel  for  more  than 
twenty^four  working  hours,  the  payment  of  the  hire 
shall  cea«e  from  the  hour  when  detention  be^oiit 
until  she  be  again  in  an  efficient  state  to  resume  aer 
service.  Furth^r^  if  in  consequencie  of  such  defidencjt 
colli sioQ,  wsQt  of  repiirs,  brt^ak  down,  or  other  cauaet 
the  vessel  should  put  into  any  p^tt  or  ports  other 
than  those  to  which  she  is  bound,  port  charge, 
pilotages,  and  other  expenses  at  those  ports  shall  be 
b^roe  by  the  owners ;  but  should  the  vessel  be  diiv«a 
into  port  or  to  anchorage  by  stress  of  weather,  suoh 
detention  or  loss  of  tim.e  shall  fall  on  the  charterers. 
It  is  understood  in  the  event  of  steamer  from  above 
causes  putting  ioto  any  port  or  ports  other  than  thoi9 
to  which  she  IS  bound,  tbat  the  charterers  are  covered 
as  to  expenses  as  the  owners  are  by  ttieir  insuraooe.*' 
Clause  22,  '*  The  owners  shall  pay  for  the  insuraOiOt 
on  the  vessel**  Now,  it  cannot  be  doubted  that 
clause  2  throws  on  the  owner  the  responsibility  for 
the  maiutenanoe  of  the  vessel  in  an  efficient  state 
in  bull  and  machinery  for  the  service,  and  it 
seems  clear  that  under  ttus  charter-party,  which 
amounts  to  a  demise,  the  charterers  are  not  only 
responsible  for  the  negligence  of  the  master  and 
crew  towards  third  persons,  but  that,  ai  between  the 
owners  and  chartertrs,  losses  arisicg  from  such 
negligence  must  fall  on  tbe  charterers ;  but  ttiis,  of 
oourse,  does  not  prevent  the  owner  baviog  an 
insurable  interest  in  the  ship  or  anything  else 
covered  by  this  policy.  Such  being  the  general 
scope  of  the  charter-party,  I  will  now  consider  what 
is  the  meaniag  of  clauses  17  and  22,  and  what  it 
their  application  to  the  present  ease,  in  which  it  is  an 
agreed  fact  that  the  colbsion  was  caused  by  the  negli* 
geuce  of  the  master,  mates,  or  crew  in  charga  of  the 
navigation  of  the  steamship.  Now  what  is  the 
meaning  of  clause  IT  F  The  first  part  of  clauee  17, 
down  to  and  incIitdiDg  the  word  *'  service,"  provides 
for  tbe  cessition  of  payment  of  hire  in  the  event  of 
loss  of  time  from  coliision,  strandiog,  want  of  repairs, 
breakdown  of  machtnery,  or  any  cause  appertaining 
to  the  duties  of  owner  preventing  the  working  of  ihm 
vessel  for  more  than  twenty-foui:  working  houre^  ttud 
the  hiie  is  to  oease  from  the  hour  when  detenti^l 
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begini  until  the  ship  be  again  in  an  efficient  state  to 
reeame  her  eenrioe.  The  olanse  is  olnmsily  drawn. 
The  loss  of  time  whioh  prevents  the  working  of 
the  vessel  may  apparently  arise  from  causes  over  which 
the  owner  has  no  control — for  in  stance,  a  collision  might 
arise  from  negligent  navigation  of  another  ship,  or  it 
mightarise  fr^negligence  of  the  charterer's  servant,  or 
the  causes  of  the  loss  of  time  might  arise  from  the 
perils  of  the  sea,  or  the  loss  of  time  might  arise  from 
imperfections  in  the  machinery  provided  by  the  owner 
— ^but  in  each  and  all  these  cases  the  payment  of 
hire  is  to  cease,  and  the  owners  have  an  insurable 
interest  in  the  loss  of  time  arising  from  these  causes, 
and  then  the  clause  provides  that  port  charges,  pilot- 
ages, and  other  expenses  should  be  borne  by  the 
owners  if  the  vessel  should  put  into  any  port  or  ports 
other  than  those  to  which  she  is  bound,  if  that  is  the 
oonsequence  of  certain  causes,  and  one  would  expect 
to  find  the  causes  identical  with  those  before  men- 
tioned. But  they  are  not  identical.  **  Stranding  *'  is 
omitted,  as  also  the  words  "  or  any  cause  appertaming 
to  the  duties  of  the  owner,"  and  the  woras  **  su<£ 
defideno^  "  are  introduced.  I  think  that  the  diiBPer- 
ences  ante  simply  from  careless  drafting,  and  that 
mere  repetition  is  intended.  Then  follows  an 
antithetioial  passage — "But  should  the  vesiel  be 
driven  into  port  or  to  anchorage  by  stress  of  weather, 
such  detention  or  loss  of  time  shall  fall  on  the 
charterers."  Now  I  think  that  this  means  a  stress  of 
weather  not  resulting  in  any  of  the  above-mentioned 
causes  as  the  proximate  cause  of  detention.  Then 
clause  17  concludes:  '*It  is  understood  in  the 
event  of  the  steamer  from  above  causes  putting 
into  any  port  or  ports  other  than  those  to  which 
she  is  bound,  that  the  charterers  are  covered  as  to 
expenses,  as  the  owners  are  by  their  insurance."  It  is 
suggested  that  this  condudUng  olauie  entitles  tiie 
oharterers,  at  all  events  when  read  in  conjunction  with 
dause  22,  to  the  benefit  of  the  policy  taken  out  by  the 
owners  as  a  policy  taken  out  on  their  behalf,  or  at  all 
events  is  consistent  with  the  policy  having  been  taken 
out  on  their  behalf.  I  cannot  agree.  I  cannot  believe 
that  clause  22,  taken  alone,  means  anything  more  than 
that  the  owners  are  to  pay  the  premiums  on  any 
insurance  of  the  veasd  which  they  should  choose  to 
effect,  and  that  the  owners  should  not  be  entitled  to 
charge  the  charterers  in  account  with  these  premiums. 
Nor  do  I  think  that  the  consideration  of  dauie  17 
alters  this  condusion.  I  think  that  the  effect  of  the 
whole  charter-partv,  indnding  clause  17,  is  to  leave 
the  charterers  liable,  as  between  themselves  and 
the  owners,  for  the  consequences  of  negligent  navi- 
gation, and  I  cannot  find  in  dause  17  itself,  or  in 
clauae  17  read  in  conjunction  with  dause  22,  any 
words  suffident  to  cast  on  the  owners  the  obligation  to 
insure  on  behalf  of  the  charterers  against  coOision  or 
detention  risks.  I  do  not  think  that  the  word  **  covered" 
in  dause  17  imports  a  contract  by  the  owners  to  effect  a 
policy  on  behalf  of  the  charterers.  I  think  *'  cover  " 
means  no  more  than  that  the  owners  will  give  the 
oharterers  the  protection  of  the  policy  to  the  extent 
that  they  happen  to  insure  against  risks  cast  on  the 
oharterers  by  the  charter-party.  But  this  does  not  affect 
the  underwriters,  and  I  cannot  find  in  the  charter- 
party  or  elsewhere  any  sufficient  evidence  to  justify 
the  interference  that  the  policy  effected  by  the 
owners  was  intended  to  be  effected  on  behalf  of  the 
ohartereri.  On  the  contrary,  I  think  that  the  terms 
of  the  diarter-party  would  exdude  such  an  inference, 
even  on  the  assumption  that  the  onus  of  proving  the 
exdusion  is  cast  upon  the  underwriters.  Moreover,  I 
think  it  is  impossible  to  leave  out  of  consideration  the 
evidence  of  Mr.  Bennett  in  the  American  liti^tion, 
given  on  behalf  of  tiie  now  plaintiffs  that  it  was 
optional  with  the  owners  whether  they  insured  or  not. 


and  that  insurance  did  not  concern  the  charterers.  I 
think  that  the  judgment  of  Bigham,  J.,  should  be 
affirmed,  and  this  appeal  be  disnussed  be  costs. 

BoMSB,  L.  J. — ^This  case  took  a  lon^  time  to  argue, 
and  many  questions  were  discussed  in  the  course  of 
the  argument.  But  in  the  view  I  take  the  appeal 
should  be  dismisaed  on  grounds  that,  after  what  my 
lord  has  said,  I  can  state  shortly.  The  policy  of 
insurance  on  the  face  of  it  states  that  the  msaranoe 
company  is  contracting  with  John  Holman  &  Sons 
as  wdl  in  their  own  name  as  for  and  in  the 
name  and  names  of  all  and  e?ery  other  person  or 
persons  to  whom  the  subject-mfttter  of  the  polioy 
does,  may,  or  shall  appt^rtaia  in  part  or  in  all.  That 
is  a  common  form  which  has  often  recdved  judicial 
consideration  and  interpretation.  On  the  face  of  it  a 
large  number  of  persons  might  be  included.  But  on 
the  authorities  it  appears  to  me  that  it  has  long  been 
dedded,  and  is  settled  law  that  it  is  not  every  person 
induded  in  the  wide  terms  of  the  polioy  who  is  of 
right  entitled  to  the  benefit  of  the  insurance  as  against 
the  insurer.  Only  those  persons  are  entitl^  on 
whose  behalf  the  policy  was  in  fact  effected.  In  some 
of  the  cases  whioh  establish  this  the  expressions  used 
are  that  only  those  are  entitled  who  at  the  time  the 
policy  was  effected  were  the  persons  **  contemplated  " 
as  being,  or  *'  intended  "  to  be,  covered  by  the  policy ; 
but  I  think  these  expressions  mean  what  I  have 
stated.  Now  I  need  not  consider  the  question,  if 
there  be  no  facts  admitted  or  proved  to  show  on 
whose  behalf  the  policy  was  in  fact  effected,  whether 
any  one  who  comes  within  the  wide  terms  of  the 
p(mcy  could  not  properly  sue  on  it;  for,  in  my  opinion, 
in  the  present  case  there  are  faots  whioh  enable  me 
to  come  to  a  condueion  as  to  the  persons  entitled 
to  sue  on  the  policy.  It  is  admitted  that  the 
policy  was  in  fact  taken  out  by  the  brokers  <m  the 
instructions  of  the  agents  of  the  owners  of  the  ship. 
Now  it  is  not  suggested  on  behalf  of  the  charterers 
that  they  ever  gave  any  instructions  to  the  brokers ; 
and  when  I  look  at  the  terms  of  the  policy  I  find  it  is 
such  a  policy  as  the  owners  might  well  take  out  for 
themselves  without  regard  to  anyone  dse.  This 
being  so,  the  condusion  I  draw  from  the  above  facts, 
in  the  absence  of  any  other  sufficient  facts  established 
leading  to  the  opposite  view,  is  that  the  owners  <m 
whose  behalf  the  brokers  were  instructed  were  the 
persons,  and  the  only  persons,  on  whose  behdf  the 
policy  was,  as  a  matter  of  fact,  effected,  and  therefore 
the  only  persons  entitle  to  sue  upon  it  This  leads 
me  to  a  consideration  whether  there  are  any  other 
drcumstances  in  this  case  suffident  to  prevent  the  above 
primd  fiicie  view  bdog  maintained.  The  only  ciroom- 
stances  relied  on  by  the  plaintiff  1  in  the  charter-party, 
and  in  particular  dauses  17  and  22.  As  to  this  I  can 
only  say  that,  after  a  careful  condderation  of  that 
document,  and  of  the  two  clauses  in  particular,  I 
cannot  come  to  the  condusion  that  by  the  charter- 
party  the  owners  contracted  with  the  charterers  that 
they,  the  owners,  would  effect  an  insuraaoe  on  the 
ship  on  bdialf  of  the  charterers  as  well  as  on  behalf 
of  tiiemsdves.  Nor  do  I  feel  able  to  infer  from  this 
charter-party  that  the  policy  in  qnestion  was  or  ought 
to  be  treated  as  being  taken  out  on  bahalf  of  the 
charterers.  And  it  is  satLsfactory  to  know  from  the 
proceedings  in  the  United  States  of  America  that  this 
view  appears  to  have  been  for  some  years  the  view 
taken  alike  by  the  owners  and  by  the  present  plain- 
tiffs.   I  think  that  on  these  grounds  the  appeal  fails. 

SxnLLnra,  L.  J. — I  am  of  the  same  opinion,  and  I 
cannot  usefully  add  anything. 

Solidtors,   Thorne  dt  Weh/ord;    WaUon,   Johtmnt 
Bull  &  WhaUon. 
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SaUXDEAS  v.  SeAFTOi 


COfJBT  OF  AFFSJX. 


From  Ch^D,  Biv.  j 

Vaughan  Williami^  Eim**T,    and  Nof .  29 »  30* 

Cozena>Hatdy,  L  JJ.  ) 

j/cn"niwrc"^i^<»i^'er — 'Bnrgmn  b-tm^^a  ktitbind  and  wi/e — 
J*yaHd  on  [H*wet\ 

The  fad  that  cofuidemtion  U  given  hy  a  wife  to  m 
hmhand  to  induct  AiV/i  to  exercise  a  power  of  jtdtituring 
in  htr  favour  does  not  inmilidate  the  txectdion  of  tht 
powtTt  provided  that  the  tvife  receives  thejointnre  in  ftdl 
and  no  part  of  it  M  diverted  froTtu  hfT  under  th^  bariiiin. 

Baldwin  t?»  Kochei  5  /n  Eq*  Bep,  110,  approved  and 
Jbilowed^ 

Whelm  V.  Pdlmer.  36  W.  R.  587,  ova^uled. 

Thii  WAS  an  appeal  from  a  damitQD  of  Kekanioli,  J. 

By  hia  will,  dated  the  8tb  of  Augustp  1351,  Jatnea 
Del  aval  Shafto  deyrsad  hh  Unda  and  liersditametiti 
to  the  Hie  of  his  uncle  Oharlei  0.  Sbafto  for  life, 
then  to  the  nie  of  hii  uoele  W.  H.  Shafto  for  Hfe, 
then  to  the  nse  of  William  Heory  Shafto,  the  son  of 
the  said  W,  H.  Shafto,  for  life^  and  after  his  death  to 
the  uie  of  the  drst  and  other  aons  of  the  said  William 
Henry  Bhafto  begotten  iu  the  te«tator'B  lifetime  lo 
tail  male  I  with  divers  remainders  over.  And  he 
deolated  that  it  should  be  lawful  for  each  tenant  for 
life  under  the  said  will,  whether  m  actual  poasesaion 
of  the  said  hereditaments  or  not,  either  in  contempla^ 
tton  of  marriage  or  after  marriait^,  bj  anj  deed  or 
deeds  revocable  or  irrevocable,  and  executed  by  such 
tenant  for  life  in  tbe  presence  of  one  witneas  or  more* 
to  charge  the  aaid  hereditaments  with  the  payment  of 
any  aunaal  sum  not  exG€ediQg^  £30Q  to  any  woman 
whom  be  should  marry  for  her  lif^  to  be  in  bar  of 
dower  and  freebencb. 

The  testator  died  in  1857*  His  onclea  predt ceased 
himi  and  William  Hetiry  Shafto  became  tenant  fur 
life  tinder  the  termi  of  the  will.  He  married  the 
plaintiff  in  1868.  In  1871  he  left  her  and  never 
retnmed  to  her,  and  they  never  lived  together  after 
187L 

In  1M75  the  plaintiff  preiented  a  petition  for 
divorce  against  bim  on  the  ground  of  desertion  and 
adultery;  a  decree  nisi  was  granted,  hot  the  Qaeen't 
Proctor  intervened  and  the  decree  was  reftcitided. 

Ey  an  indeDture  of  the  28th  of  August »  1882,  made 
between  William  Heory  Sbafto  and  the  plaiotiff, 
which  recited  the  will,  the  death  of  the  testator,  that 
there  wns  no  oharge  on  the  property,  and  that  William 
Henry  Shafto  was  desirous  of  exercising  his  power  of 
appointment  given  by  the  will  in  favour  of  hit  wife, 
Eliza  Bbaftrs  he  as  tenant  for  life  and  in  exercise  of 
the  power  and  of  every  other  power  and  estate  Mm 
there  an  to  enabliog  irrevocably  charged  the  property- 
then  or  thereafter  to  become  luhjeot  to  the  uaea  of  tHe 
wiO  with  the  payment  to  his  satd  wife  if  she  abonld  aur- 
viire  him  for  her  natural  life  of  the  yearly  sum  of  £300 
for  her  aoTe  and  separate  nse,  to  be  paid  by  equnl 
quarterly  payments  free  from  all  deduotiona,  the  fin^t 
payment  thereof  to  be  made  three  months  after  his 
dec^aae. 

WLUiam  Henry  Shafto  died  on  the  27th  of 
September,  1902,  and  the  defendant  thereupon 
became  tenant  for  life  in  poasession  of  the  settled 
sitatei.  The  defendant  refused  to  admit  the  plaint  iff*  m 
right  to  a  charge  or  to  make  any  payment  in  respect 
thereof* 

In  September,  1903,  the  plaintiJBf  married  a  Mr. 
Sauoden,  and  in  February,  1904,  she  brought  tbe 
present  action  for  declaration  that  sbe  was  entitled 
to  a  charge. 

(ti.)Beported  by  J*  L  STiHUBTO,  Eaq,,  Bamster- 
at-Law. 


It  was  proved  at  the  trial  th4t  tbe  dmS.  of  Anri^ft, 
1882,  was  eieouted  in  pursuance  of  a  bargain  bsftween 
William  Henry  Shafto  and  the  plainnff  that  she 
should  give  him  £oO  in  return  for  his  creating  the 
oharge.  Actuarial  evidence  was  givien  to  the  effect 
tbatp  considering  the  ages  of  William  Henry  Shs'to 
aud  tbe  plaintiff «  the  reversionary  charge  of  £300  a 
year  was  not  worth  m>  much  m  £dO  in  August, 
1882. 

Kekewich,  J*,  hfld  that  the  tranaaction  warn  a 
o  ^rrapt  bargain  aod  a  fraud  on  the  power,  and  gave 
judgment  for  the  defendants* 

The  plaintiff  appealed. 

Stewart  Smith t  K.C,  and  MarteUi. — There  has  been 
no  fraud  on  tbe  powi>r«  A  power  of  jointuriog  ia  on 
a  different  footing  from  a  power  to  appoint  among 
children,  and  provided  iHat  it  is  not  f  scerdsed  for  tb« 
bvisband'a  beneEt,  it  is  no  objection  that  the  wife 
gives  coneideriition  for  it.  The  jointure  mast  not  go 
to  tbe  husband f  but  a  bargain  does  not  inyalidaia 
tbe  appoiiitmeut  even  though  tbe  hnabaud  get*  a 
benefit  by  it 

They  cited  Tprmnnell  v»  Dtthe  of  Aniati^t  Amb* 
237  ;  Baldmn  v.  Etx:he,  o  Ir.  Kq.  B^p.  110;  Ak^n  v. 
Belchier,  1  Eden  132;  L-me  v,  /^i;fl,  Amb.  23S; 
fytiuhfny  V,  Cockhitrn,  I  Mer.  626  ;  B  *«?%  v,  R&wiey, 
K*y  242;  Whtlan  v.  Palmtr,  30  W.  R.  587,  39  On. 
D.  618. 

Warmingtojit  K  0.  and  Jarxm,  i  »r  tbe  defendanti. — 
lo  tbii  cave  t  le  wiTe  psid  tbe  hnaband  more  than  tlia 
reversionary  join  tare  was  worth.  The  result  is  that 
he  took  the  entire  bene  lit  of  the  jointure^  If  tbe 
appointor  cannot  exercise  tbe  power  direotly  for  hii 
om\  b0Df!fit  he  cannot  do  so  in  directly. 

Tney  cited  (in  addition  to  tbe  cases  already  tmen- 
tinned)  Topham  v,  Dukt  of  Portland,  II  W.  B.  607,  I 
He  G,  J.  &  S.  517;  In  re  Turntr'9  8tUled  Estaki,  33 
W.  R  265,  28  Cu,  D.  205, 

No  reply  was  callel  for, 

VACOnAN  WIL.LIAM3,  L,J  — Tfais  is  an  appeal  from 
a  decision  of  Kekewich,  J.,  that  an  appointment  made 
in  1882  by  a  ti'iiant  for  life,  having  a  power  of 
jointuring  of  £300  a  year,  of  the  whole  amount  to 
hia  wife,  in  oonaideration  a  present  payment  to  htm 
by  her  of  £50  was  invalid.  Kf^ewich,  X,  arrived  at 
ibis  conclusion  upon  the  basis  that  there  was  a  corrupt 
b'lrgain  between  the  husbB&nd  and  wife — A  bargMD 
which  he  thought  was  intended  to  benefit  tbe  bnsband 
solely*  The  evidence  upou  which  he  came  to  this 
ooncluaion  wus  this.  There  wai  correspondence 
between  the  bus  hand  and  wife  by  which  it  appeared 
tHut  the  buiiband  said  that  he  would  only  eirecure  this 
power  to  jojDtnre  in  favour  of  hia  wife  if  she  wonld 
pay  him  the  sum  of  £50>  Then  there  w«s  the  evidence 
of  an  actuary  that  £50  was  the  fall  market  value  td 
tbe  annuity  secured  by  the  join  tare,  having  regard  to 
the  respective  ages  of  the  husband  and  tbe  wife. 
Ktkewich^  J.,  came  to  tbe  concJuaJon  that  that  made 
it  au  arrangemc'it  solely  for  the  benefit  of  Um 
husband,  ana  th«t,  for  that  reaaon,  it  waa  a  comifit 
bargain  and  fraud  upon  the  power.  I  cannot  agree  witu 
the  learned  judge's  decision  in  this  case*  In  his  judg* 
ment  be  fully  recogDized  tbe  diatinction  between  t£* 
execution  of  a  power  of  joioturing  and  the  exeonlioii 
of  a  power  to  appoint  io  favour  of  chili! ran ;  bnt  h« 
nev^^rtheless  came  to  the  concl  usion  that  this  exeouliA^n 
of  the  power  to  join  tare  by  the  husband,  beitig  solely 
for  the  benefit  of  the  hueband,  was  a  fraud  upon  tba 
power*  If  the  bargain  made  between  the  huabtfkd 
and  the  wife  had  been  a  bargain  dealing  with  the 
actual  jointure  itself,  a  bargain  under  which  tbe 
only  got  part  of  the  sum  secured  by  the  JDinture, 
the  residue  of  it  waa  paid  to  some  nominee  Oir  ereditor 
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of  the  hnaband,  I  should  have  entirely  sgceed  with  the 
decision  of  Kekewich,  J. ;  bat  the  learned  judge  seems  to 
have  thought  that,  inasmuch  as  the  money  paid  by  the 
vife  was,  according  to  tho  evidence  of  the  actuary, 
the  full  Talue  of  that  which  she  was  to  get,  it  placed 
the  case  upon  the  same  lerel  as  if  that  whion  had 
been  the  subject  of  the  bargain  had  been  a  disposition 
of  a  part  of  the  jointure  itNlf.  However  much  one  is 
to  look  at  lubstacoe  and  not  at  form,  I  cannot  agree 
with  that  conclusion. 

I  think  that,  before  I  deal  with  the  case  generally, 
this  is  perhaps  a  conyenient  moment  to  say  that  I 
think  that  Kekewich,  J.,  was  to  a  large  extent 
following  his  own  decision  in  the  case  of  WTielan  v. 
Palmer.  In  my  opinion  that  dedsion  cannot  be 
supported  any  more  than  the  present  decision  can  be 
supported,  because,  to  my  m^nd,  it  neglects,  at  this 
dedsion  seems  to  me  to  do,  the  distinction  between 
dealing^  with  the  jointure  itself  and  a  bargain  by 
which,  in  return  for  the  giving  of  a  consideration  by 
the  wife,  she  is  left  entitled  on  the  death  of  her 
husband  to  recdve  the  whole  of  the  jointure.  I 
think,  therefore,  that  our  decision  must  be  tttkmi  as 
affsctinff  not  only  the  present  case,  but  ^io  the  case 
of  Whdan  ▼.  Palmer. 

Now  in  the  present  case  we  have  had  our  attention 
called  to  an  authority  which  practically  disposes  of 
the  case,  if  it  is  one  which  we  ought  to  follow.  The 
case  which  I  am  referring  to  is  Baldwin  ▼.  Boehe.  In 
one  sense  this  decision  in  the  Irish  courts  does  not 
bind  us,  although  it  is  a  case  which,  having  regard 
to  the  eminence  of  the  judges  who  were  parties 
to  the  judgment,  we  should  pay  the  very  greatest 
attention  to.  But  there  is  a  sense  in  wbioh  it 
is  binding  on  us  in  a  very  great  degree,  because 
it  is  re(erred  to  in  Sugdeu  on  Powers  as  an 
authority  which  is  in  accordance  with  the  law. 
The  edition  that  I  have  before  me  is  the  dffhth. 
published  in  the  year  1861.  The  case  is  also  rerorred 
to  in  Farwell  on  Powers  (2nd  ed.),  p.  434,  and  is  there 
also  mentioned  as  a  binding  authority.  It  is  plain 
that  an  authority  of  this  sort  is  one  which  may  have 
been,  and  probably  has  been  in  fact,  acted  upon 
by  conveyaooers  and  others  as  binding,  and  it 
would  be  a  very  serious  thinff  now,  more  than  forty 
yeare  from  the  date  of  Loxd  St.  Leonards'  book 
approving  so  distinctly  of  this  decision,  to  say  that 
we  question  it.  Excepting  this  decision,  to  which  I 
have  called  attention,  of  Kekewich,  J.,  there  has  been 
no  decision  whatsover  in  which  this  case  of  Baldwin 
V.  Boche  has  ever  been  questioned,  and  even  in  Whdan 
V.  Palmi&r  perhaps  it  is  not  right  to  say  that  it  was 
questioned. 

I  propose  in  the  first  instance  to  call  attention  to 
the  case  first  referred  to  in  Sugden  on  Powers  (8th 
ed.},  p.  610.  That  is  the  esse  of  Lane  v.  Page.  It  is 
a  case  in  which  the  bargain  made  was  one  affecting 
the  jointure  itself,  and  part  of  the  jointure  was  to  go 
in  payment  of  a  creditor  of  the  husband,  of  course 
after  the  husband's  death,  and  the  residue  of  the 
jointure  was  to  go  to  the  wife.  Lord  Hardwicke  held 
in  that  case  that  the  jointure  was  good  as  far  as  the 
wife's  portion  was  concerned,  but  bad  in  so  far  as  the 
portion  going  to  the  husband  was  concerned.  But 
although  we  have  not  in  the  present  case  to  deal  with 
any  severance  of  the  jointure  such  as  that  which 
had  to  be  dealt  with  in  that  case,  yet  Lane  v.  Page 
is  an  authority  in  this  way  —  that  it  is  quite 
plain  that  there  there  was  a  bargain  between  the 
husband  and  the  wife,  and  Lord  Hardwicke  held  that 
notwithstanding  the  bargain  between  the  husband 
and  the  wife  the  jointure  stood  so  far  as  that  portion 
of  it  was  concerned  which  the  wife  was  to  take.  It 
may  be  convenient  at  this  moment  to  say  one  word 
about  some  comments  that  Sir  Willi%m  Grant  made 


in  Dauheny  v.  Cockbum  upon  that  case.  Sir  William 
Grant  took  the  view  that  if  the  execution  of  the 
jointure  was  fraudulent  in  one  respect,  it  was  bad 
altogether,  and  he  did  not  approve  of  the  dedsion  of 
Lord  Hardwftske,  which  held  that  the  jointure  stood 
as  to  part  and  was  bad  as  to  the  residue.    But  we 
need  not  trouble  with  that  case  at  all.    E?ery  one 
reeding  the  judgment  of  Sir  William  Grant  must  be 
struck  with  the  force  of  his  reasoning,  but  it  does  not 
touch   the  case  that  we  now  have   to   deal  with. 
Having  made  those  observations  upon  Lane  v.  Page 
and  Dauheny  v.  Cockbum^  I  think  I  may  pass  to  the 
judgment  in  Baldwin  v.  Bochey  only  obser^ng  Uiat  in 
his  observations  in  Bowley  v.  Bowtey^  Wood,  Y.O., 
recognizes  the  authority  of  Lane  v.  Page^  although  the 
case  which  he  had  to  deal  with  was  not  the  case  of  a 
jointure,  but  the  case  of  a  power  of  appointment 
amongst  children. 

Now,  the  case  of  Baldwin  v.  Boche  is  a  remarkable 
one.    I  do  not  think  I  can  state  it  better,  or  put  it 
more  shortly,  than  it  is  put  in  the  marginal  note : 
"  Tenant  for  life,  with  a  power  to  jointure,  marries, 
but  does  not  exercise  the  power.    His  wife  was  seised 
of  real  estate  for  the  term  of  her  life,  which  on  the 
marriage  was  settled  to  the  use  of  the  husband  lot  the 
joint  lives  of  himself  and  his  wife,  remainder  to  the 
wife  for  her  life.    The  husband  afterwards  became 
indebted,  and  agreed  with  his  wife  and  creditor  that 
he  would  exerdse  the  power  of  jointuring  in  her 
frnwoar,  and  that  she  should  grant  to  the  creditor  an 
annui^  for  the  term  of  her  life  equal  in  amount  to 
the  jointure  to  be  charged  upon  her  estate,  and  to 
become  payable  upon  the  death  of  the  husbend,  whidi 
a^^reement  was  carried  into  execution.    The  husband 
died.    Held,  that  the   execution  of   the   power   of 
jointuring  was  not  a  fraud  upon  the  remainoerman.** 
Before  I  read  some  obsemtions  of  the  judges  in 
this  case  I  would  point  out  what  a  strong  dedsion  it 
is,  and  how  completely  it  covers  the  present  case, 
beoauae  in  that  case,  as  in  this,  the  execution  of  the 
power  of  jointuring  was  an  execution  which  took 
place  after  the  marriage,  and  not  in  pursuance  of  any 
ante-nuptial  agreement ;  moreover,  the  consideration 
which  the  wife  gave  was  equal  in  amount  to  the 
jointure.    Under  these  drcumstanoes,   what  do  the 
judges  holdP    Did  they  hold  that  the  fact  that  the 
wife  gave  a  consideration  to  the  husband— that  is  to 
say,  to  the  husband's  creditor,  at  the  instance  of  the 
husband,  for  executing  the  power  in  her  favour — 
rendered   the   btrgatn   corrupt   and  a  fraud  upon 
the    remainderman  F      Not    at     alL      They   came 
to  exactly  the  contrary   condusion.      I   will   first 
read    a    word    or    two  which   fell   from    Lefroy, 
B.,  in   the    course    of   the  argument      He  says: 
"  In  both  those  esses  "  (that  is,  the  cases  of  Lane  v. 
Page  and  Aleyn  v.  Belchiery  *  the  whole  contract  related 
to  the  jointure,  and  nothing  else."     Of  ourse,  in 
the  present  case  there  is  no  contract  rdating  to  the 
jointure  whatsoeyer.     The  wife  gets  the   jointure. 
**  How  do  you  answer  the  common  case  of  a  settle- 
ment where  the  husband  sets  a  fortune  with  his  wife, 
applies  it  in  payment  of  his  own  debts,  and  in  con- 
sideration of  it  executes  the  power  of  jointuring  P  " 
The  answer  which  is  made  to  that— an  answer  which 
the  judges  do  not  find  satisfactory — is  simply  this : 
*'Ttieeyidenoe  shows  that,  though  not  inform,  yet 
in  substance  the  contract  of  the  parties  was,  that  the 
husband's  debt  should  be  paid  out  of  the  jointure." 
That  answer  was  not  thooght  suffident,  and  it  seems 
to  me  for  tiie  obvious  reason  that  it  still  left  it  an 
absolutely  true  propomtion  that  the   wife  was  to 
recdve  the  jointure  in  full,  and  no  part  of  it  was  under 
this  bargain  to  be  taken  from  her.     Brady,  C.B., 
says  this :  **  This  case  has  been  put  by  the  couniel 
for  the  defendant,  on  the  only  ground  upon  which 
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the  daim  oan  be  lesiBted — ^ntmely,  that  the  court 
ought  to  look  on  this  tram  action,  not  as  a  grant  of  a 
jointure  to  the  wife,  but  as  tiie  grant  of  an  annuity 
to  the  creditor  of  the  husband ;  and  if  i^at  were  the 
whole  of  tibis  case,  it  seems  to  me  that  n  would  fall 
within  the  authorities.    But  these  authorities  only  go 
to  this  extent ;  that  in  the  execution  of  a  power  of 
jointuring,  which  is  giyen  for  the  benefit  of  the  wife, 
it  shall  not  be  so  execated,  as  to  be  the  means, 
colourably,  of  conyeying  an  interest "  (and  then  these 
words  are  in  italics}  *'  in  the  jointure  itself  to  the 
creditor  of  the  husband.  If  the  intention  of  the  parties 
really  is  that  the  jointure  shall  go  to  some  third  person, 
such  intention  cannot  be  effected  by  an  execution  of 
the  power ;  for  such  execution  of  the  power  is  not  a 
grant  of  a  jointure  at  all."    Then  he  says  :  "  But  is 
that  the  case  here  ?  "    I  will  refer  to  one  passage  in 
the  judgment  of  Richards,  B.    He  sets  out  what  he 
conceiyes  to  be  the  bargain  in  this  case  between  the 
husband  and  the  wife :  **  I  will  suppose  that  the  whole 
of  this  transaction  was  spread  out  upon  the  face  of 
the  jointure  deed,  and  then  it  would  ran  thus :  That 
whereas   the   husband  was  indebted  to  Gash,  and 
whereas  his  wife  was  entitled  to  a  certain  property,  and 
was  desirous  to  secure  thereout  the  debt  due  to  her 
husban<l's  creditor,  and  that  the  hash  »nd  was  desirous 
of  doing  the  same ;  but  that  if  the  wife  did  so  she 
would  be  left  without  any  adequate  proyision,  and, 
therefore,  the  husband  agreed   to  secure  to  her  a 
jointure  charged  on  his  lands ;  and,  therefore,  in  con- 
sideration of  the  wife  making  her  o«m  property  liable 
to  the  payment  of  this  debt,  the  husband  exercises  his 
power  to  jointure,  and  charges  the  jointare  upon  the 
estate  of  which  he  was  merely  tenant  for  life.    What 
is  there  fraudulent  or  against  conscience  in  such  a 
transaction?    What  equity  has  the  remainderman, 
who   takes  the   estate    subject   to   the    cipridous 
exercise  of  that  power,  to  complain?    How  is  he 
prejudiced?    I  do  not  see  how.*'      The  only  other 
thing  that  I  wish  to  call  attention  to  is  a  short  passage 
in   Uie   judgment   of   Lefroy,    B.    He   says   this: 
**Mr.    Deasy   properly   admits    that     there    is    a 
difference  between  a  jointuring  power  and  a  power  to 
appoint  amongst  children.    A  jointuring  power  is  one 
by  which  the  huibaud  may  take  a  benefit ;   not  a 
benefit  by  perverting  that  which  is  the  subject-matter 
of  the  power,  to  a  purpose  which  the  donor  of  the 
po  ver  md  not  intend,  but  by  applying  it  to  its  proper 
use,  in  consideration  of  his  getting  something,  which 
he  is  at  liberty  to  get,  for  his  own  benefit    It  is  yery 
different  from  a  power  to  appoint  to  children.'*    I 
think  that,  haying  regard  to  the  passages  which  I 
haye  just  read  from  the  judgments  in  that  case,  it  Is 
clear  that,  if  we  follow  it,  it  absolutely  disposes  of 
the  present  appeal.    In  my  judgment  we  ought  to 
follow  that  case,  first,  because  I  think  the  reasoning 
of  the  learned  judges  is  sound;    secondly,  for  the 
reason  that  I  haye  already  giyen— that  it  is  a  case 
which  has  not  been  questioned  during  these  forty  odd 
yeaors,  and  which  probably  has  been  acted  upon  again 
and  again  by  conyeyancers  and  others.    Under  these 
circumstances  I  think  that  upon  the  authority  of  that 
case  we  ought  to  allow  thif  appeal,  which  will  be,  of 
course,  wiUi  the  usual  consequences  with  regard  to 
costs  here  and  below. 

BoiCBR,  L.J. —I  am  of  the  same  opinion.  A  power 
to  jointure  is  a  somewhat  peculiar  power,  and  differs 
in  many  obyioui  respects  from  the  power  giyen  to  a 
tenant  for  life  to  appoint  amongst  children  or  amongst 
a  special  limited  class.  It  has  been  accordingly  held 
that  while  an  appointment  by  way  of  jointure 
(as  the  result  of  a  bargain  between  husband  and 
wife  or  between  intended  husband  and  wife)  that  part 
of  the  jointure  shall  go  or  be  for  the  benefit  of 


the  husband's  creditors  or  a  stranger  is  bad  to  the 
extent  of  that  part,  yet  the  rest  of  the  bargain  may 
stand  so  far  as  the  jointure  is  to  be  enjoyed  by  the 
wife  herself.  Probably  one  of  the  reasons  for  this 
yiew  of  ^e  courts  was,  that  to  hold  otherwise  would 
haye  been  to  inyalidate  the  bargains  so  frequently 
made  by  wluch  the  husband  and  wife  haye  oontraeted 
on  a  settlement  that  the  wife  should  get  a  jointsre 
on  consideration  of  the  husband  obtaining  an  interest 
in  her  property.  The  courts,  yery  natimll]^,  appar* 
ently  £aye  shrunk  from  such  a  condusioo,  and 
accordingly  the  rule  that  the  wife  might  hold  a  join- 
ture intended  to  be  enjoyed  by  herself,  though  she  has 
obtahied  it  by  a  bargain  with  her  hosband,  and  giyen 
him  or  his  creditors  as  a  consideration  some  interest  in 
her  propcorty,  has  long  been  recognized.  It  has  beea 
recognized  from  yery  early  times,  from  Lane  y.  Pa^ 
down  to  the  present  time,  with  the  exception  of  aM 
unta  the  decision  of  Kekewich,  J.,  in  the  present 
case,  and  in  Whdan  y.  Pdlmw. 

After  what  my  lord  has  said  ab3ut  the  cases,  it 
does  not  appear  tome  necessary  to  go  through  the 
authorities.  All  I  can  say  is  that  I  think  the  rule  I 
haye  referred  to  has  been  so  long  recognised  and 
acted  upon  that  it  ought  not  to  be  departed  from, 
and  in  my  opuiion  the  two  deoistons  of  Kekewich,  J., 
to  which  I  haye  referred  were  wrong.  The  present  case 
clearly  comes  within  the  rule  I  haye  referred  to,  for  tiie 
whole  of  the  jointure  is  to  be  enjoyed  by  the  wife. 
The  circumstances  that  the  husband  and  wife  were 
separated  for  so  long,  and  that  she  had  commenced 
diyorce  proceedings  against  him,  are  not  drcumstanoes 
which  depriyed  t£e  wife  of  her  position  as  such  or 
preyented  her  from  being  a  proper  object  of  the 
power  of  jointuring,  nor  do  I  tlunk  they  are  oiroom- 
stances  which,  from  a  legal  point  of  yiew,  preyent 
the  present  appointment  from  being  good,  or 
enabling  her  to  enjoy  the  benefit  of  the  rule  to  which 
I  haye  refored. 

It  follows  that  the  appeal  must  suooeed,  and 
accordingly  that  there  ought  to  be  a  dedaratioa  that 
she  is  entitled  to  the  jointure,  and  an  account  of 
what  is  due  for  arrears,  and  an  order  for  payment 
Probably  it  will  be  sufficient  if  liberty  to  amly  for  a 
receiyer  is  giyen,  M  that  be  necessary,  and,  of  course, 
the  defendtfit  must  pay  the  costs  here  and  below. 

Cozbks-Habdy,  L.J. — I  am  of  the  same  ofomoo, 
and  I  haye  yery  little  to  add.    I  agree  with  what  has 
been  said  by  my  lord   and  Bomer,    LJ.,    that  a 
power  to  joiotnre  is  peculiar.    It  is  so  peculiar  that  I 
am  not  aware  of  any  power  which  stands  on  precisely 
the  same  footing.    The  result  of  the  authorities  seeos 
to  me  to  be  that  the  remaindermen  cannot  complain 
so  far  as  tiie  appointment  of  a  jointure  is  really  for 
the  benefit  of  the  wife,  in  this  sense— that  she  will  take 
the  jointure  itself  free  from  any  obligation  to  hand 
oyer  part  of  the  jointure  to  anybody  else.    It  is  no 
objection  to  the  yalidity  of  the  jointure  that  the 
husband  reoeiyes  a  condderation  for  exercising  the 
power.    That  that  is  plainly  so  in  the  case  of  an  ante- 
nuptial bargain  cannot  be  doubted.    Lord  TyrcoruuU 
y.  Duke  of  Anoasier  is  <me  amongst  many  authorities 
which  show    that  where,  in    consideration  of   the 
husband  getting  (I  think  it  was  £10,000  in  that  case) 
part  of  his  intended  wife's  property,  he  agrees  to 
execute  a  jointure  power,  that  will  be  hela  yalid. 
What   difference   can   there  be   if   the  bargain  is 
not     ante-nuptial     but    post-nuptial,     made    not 
between  the  intended   husband  and   the   intended 
wife,  but  between  the  husband  and  a  wife  who  is  now 
in  a  position  to  make  the  contract.     I  cannot  see 
what  difference  in  principle  can  be  made,  nor  do  I 
think  Kekewidi,  J.,  himself  thought  there  was  any 
real  differenoe.     His  yiew  seemed  to  be  that  the 
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qnantom  of  oonndeiation  given  by  the  wife  wm  a 
matter  bo  material  as  to  enable  the  court  to  say  that 
there  was  no  real  bargain.  With  great  respect  to  the 
learned  judge,  I  cannot  follow  uiat.  If  tlie  wife 
may  make  a  bargain  with  her  husband  in  this  matt«r 
the  court  has  really  nothing  to  say  to  the  question 
whether  she  has  pud  more  or  less  than  the  actuarial 
value  for  that  which  she  acquires  by  the  exercise  of 
the  power.  I  will  only  say  that  I  think  the  Irish 
case  was  we)l  dedded;  but,  whether  it  was  well 
decided  or  not,  sixty  yesrs  have  elapsed.  It  has 
been  quoted  without  disapproval,  and  I  think  I  may 
say  with  approval,  both  by  Lord  S^  Leonards  in  his 
book  on  Powers  and  by  Farwell,  J.,  in  his  book  on 
Powers.  I  therefore  agree  that  the  appeal  ought  to 
be  allowed. 

Solicitors,  King,  Adamit  ^  Oo. ;  Jamet  Johnaione. 


Atsfi  Qtwtt  Of  3wau. 


Chan.  Div.     \ 
Eekewich,  J.  { 


March  31. 


In  re  Giujv G  (DeobasedY 

PbOOTOB  v.   W ATKINS,  (a.) 


\7SD\ 
8.  (a.) 


Huehand  and  wift — Dttd  of  ieparation— Covfnant  to 
pay  annuity — 80  long  a$  $he  ehall  continue  to  live 
separate  and  apart — Death  of  huehand, 

A  husband  covenanted  in  a  deed  of  separation  to  pay 
his  wife  an  annuity  of  £150  per  annum  during  her  life 
if  she  should  so  long  continue  to  live  separate  avk  apart. 

Held,  that  the  annuity  ceased  to  he  payable  on  the 
death  of  the  htAsband,  as  she  cotUd  not  be  held  to  live 
separate  and  apart  after  her  husband*8  death. 

Adjourned  summons. 

The  question  for  decision  in  this  case  was  as  to  the 
construction  of  a  clause  in  a  deed  of  separation. 

The  deceased,  Walter  Gilling,  having  had  differences 
with  his  wife,  Annie  Marie  GtiDing,  on  the  4th  of 
June,  1887,  entered  into  a  deed  of  separation  with 
her,  whereby  they  mutually  agreed  to  live  separate 
from  each  other  for  the  future  upon  the  terms  and 
conditions  thereinafter  expressed. 

The  deed  contained  a  recital  that  "  the  said 
W.  Qilling,  in  consideration  of  such  separation,  hai 
agreed  to  allow  and  pay  his  said  wife  the  sum  of 
£l50  per  annum  payable  quarterly  for  her  mainten- 
ance clothing,  and  all  other  necessaries  during  the 
continuaDce  of  such  separation,'*  aud  provided  *Hhat  io 
pursuance  of  this  agreement  aud  in  consideration  of 
the  premises  ihey,  the  said  Walter  Gilling  and  Annie 
Marie  Gilling,  his  wife,  thereby  mutuafly  covenant 
and  agree  that  they  and  each  of  them  will  henceforth 
live  separate  and  apart  from  the  other  upon  the  terms 
in  this  iodeoture  hereinafter  contained.  .  .  .  And 
the  said  W.  GKUing  covenants  with  the  said  A.  M. 
Gilling  •  .  .  that  he,  the  said  W.  GKUiog,  will  pav 
or  csuse  to  be  paid  unto  her,  the  said  A.  M, 
Gilling,  for  her  sole  and  separate  use  and 
without  power  of  anticipation  by  the  said  A.  M. 
Gdling,  by  quarterly  instalments  during  the  life 
of  the  said  A.  M.  GUlling  if  she  shell  so  long 
continue  to  live  separate  and  apart  as  aforesaid,  the 
full  sum  of  £150  per  annum  (bemg  the  yearly  allow- 
ance hereinbefore  mentioned)  for  the  maintenance, 
clothing,  and  other  necessaries  of  the  said  A.  M. 
Gilling.*' 

(a.)  Reported  by  B.  Fbanslin  Stubbing,  Bsq., 
Barristar-at-Law. 


The  deed  also  contained  covenants  by  the  wife  for 
the  protection  of  her  husband  Mainst  any  actions  by 
the  wife  or  any  debts  contracted  by  the  wife  '*  during 
the  continuance  of  the  said  separation." 

The  wife  lived  separate  and  apart  from  her  husband, 
aod  Walter  GKUing  paid  the  quarterly  initalments  of 
the  annuity  down  to  the  date  of  his  death  on  the  4tb 
of  July,  1901,  and  from  that  date  the  executors  of 
W^ter  GKlling  continued  to  pay  the  annuity  imtil  the 
25th  of  December,  1903. 

By  his  last  will,  dated  the  28th  of  January,  1901, 
W.  Gilliog  appointed  his  son  Geoffrey  Marston 
Gilling  and  James  Herbert  Proctor  to  be  the 
executors  and  trustees  of  his  will,  and  alio  bequeathed 
the  residue  of  his  estate  to  his  said  son  Gkoffirey 
Marston  Gilling. 

Annie  Marie  GKlling  married  again  on  the  7th  of 
December,  1901,  and  became  the  wife  of  William 
Watkins. 

In  November,  1901,  Geoffirey  Marston  Gilling  agreed 
to  purchase  from  Annie  Marie  Gilling  her  annuity  for 
the  sum  of  £1.500,  and  on  the  3lst  of  December,  1903, 
paid  to  her  the  sum  of  £1,000  on  account  of  such 
purchase-money,  since  that  date  neither  the  annuity 
nor  the  balance  of  the  purchase-money  had  been 
paid. 

This  summons  was  taken  out  by  the  laid  J.  H. 
Proctor,  one  of  the  executors,  under  the  will  of 
Walter  Gilling,  for  the  determination  of  the  question 
whether  the  said  annuity  of  £150  ceased  to  become 
payable  on  the  death  of  the  said  Walter  Gilling,  or 
whether  the  executors  of  the  said  Walter  Gilling  are 
bound  to  provide  for  the  payment  of  the  said  annuity 
out  of  the  estate  of  the  said  Walter  Gilling. 

Fepys,  for  the  trustee  and  executor  of  the  will  of 
Walter  Gilling. 

Clauson,  for  the  wife,  Annie  Marie  Watkins. — Upon 
the  true  constrnction  of  this  deed  the  annuity  is  pay- 
able during  the  lifetime  of  the  wife.  The  covenant 
is  not,  as  usually  found  in  precedents,  to  pay  the 
annuity  during  the  joint  lives  of  the  husband  and 
wife,  but  to  pay  it  during  the  life  of  the  wife. 
[Eeebwioh,  J.-— 80  long  as  she  shall  live  separate  aud 
apart.]  The  only  event  on  which  the  annuity  is  to 
cease  u  the  event  of  the  husband  and  wife  coming 
together  again.  In  Charlesworth  v.  Holt,  22  W.  B.  94, 
L.  B.  9  &.  38,  an  annuity  granted  by  a  deed  of 
separation  to  a  wife  was  held  to  be  payable  notwith- 
standing the  marriage  had  been  dissolved  owing  to 
the  wife's  adoltery. 

Fttersen,  for  the  residuary  legatee,  was  not  called 
upon  to  argue. 

KSKBWIOH,  J.— Notwithstanding  the  novelty  of  the 
question  ra'sed  in  Uiis  case,  I  have  no  difficulty  in 
construing  the  words  creating  it  against  the  lady. 
The  document  to  be  construed  is  a  deed  of  separation, 
and  one  is  entitled  to  look  at  the  purview  and  object 
of  such  deeds  in  order  to  aioertain  what  was  the 
intention  of  this  deed.  The  intention  was  dearly  to 
provide  for  ^e  wife  during  the  continuance  of  the 
coverture.  That  was  clearly  the  first  object  of  the 
deed.  Separation  deeds  often  go  far  beyond  that, 
but  this  is  a  plain  deed  for  the  purpose  I  have  named. 
The  words  are  quite  dear  in  this  respect,  that  the 
annuity  is  to  be  paid  to  the  wife  for  her  sole  and 
separate  use  during  her  lifetime  if  she  shall  so  long 
continue  to  live  separate  and  apart  for  her  mainten- 
ance and  other  necessaries.  The  covenant  does  not 
provide  for  a  payment  on  a  condition,  but  for  a  con- 
ditional payment  tathe  wife  so  lone  as  she  shall  fulfil 
the  condition  to  live  separate  and  apart  from  her 
husband,  but  »he  cannot  be  said  to  live  separate 
and   apart   from   her   husband   after   he   is   dead. 
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tberefare  abe  caunot  ful^  tb&t  oonditioii  upao 
which  the  pftymcnt  of  the  aBuuity  depfindi.  The 
caae  of  Charteeworth  v.  Holt  h%%  been  referred  to, 
bat  that  wa«  «  differeiit  caie  from  the  present  OAe, 
and  turned  upon  the  cotifitmotioi^  of  the  pirtitnilar 
wordfl  in  that  document.  There  the  husband 
eov^D anted  to  »llow  his  wife  *n  animity  during  the 
joint  lives  of  him  self  and  his  wife  and  so  long  as  thej 
■hould  li^e  fteparata  and  apart,  and  it  was  held  that 
the  annuity  waa  not  put  an  end  to  by  the  wife's 
divorce,  as  there  were  no  words  in  the  leparation  deed 
limiting  the  husband^ s  liability  to  the  oontio nance  of 
the  marriage  tie.  The  fact  that  in  that  case  both  the 
husband  and  tne  wife  were  alive  and  lived  separate 
and  apart  distinguished  that  case  from  the  present 
case>  where  tbe  annuity  ia  payable  so  long  as  the  wife 
continnea  to  live  separate  and  apart  from  her  buebaod, 
which  she  cannof  be  said  to  do  aft^r  her  husband's 
death,  aod  thert^fore  I  hold  that  the  annuity  cea«ed  to 
bo  payable  on  the  death  of  the  hnaband. 
Solicitors  for  the  executors  and  reaiduary  legatee^ 

Solicitors  for  Mn,   Watkins,  Lan/ear,  Tanner,    S: 
Lati/tar, 


Chan.  Biv,  1  mr     t.  nr. 

Buckley,  J.  J  ^*^<^^  29, 

In  re  Jackson  aud  Hahev,  (a,) 
Vendor  and  purchatm— Title— *'  Ohjectfon  to  tiUe^*—Ni} 
title  to  mijteraU — Eight  to  reidnd—C&mpIetiim  with 
ccmpen^ation^ 

Whfre  a  vendor  i^  unable  to  show  any  title  tohatevrr  to 
a  portion  of  the  proptrti/  which  he  has  agreed  to  etU,  he 
u  noientitkd  to  rticind  tht  contra^  under  a  <onditi<m 
contained  in  the  cmdrad  tnahlirig  him  to  retcind  in  the 
^mnt  of  the  purchaaer  imisting  on  any  objection  or 
requisfiion  as  to  title  or  evidence  of  title  which  the  vendor 
shall  be  unahk  or  on  the  ground  of  expense  shall  decline 
to  remove  or  comply  with.  The  total  abnnce  of  title  to 
part  of  the  property  will,  however,  enable  the  purchaser 
to  take  advantage  of  a  condition  that  an  omission  in  the 
particalars  shall  iirii  annul  the  eah,  but  shall  form  the 
auhjfd  of  compensation* 

Adjourned  iummons. 

Tbii  was  a  iummona  taken  out  under  the  Tender 
and  PaToh»ser  Act,  1874  (37  4  38  Vict.  c.  78),  s.  9. 
by  Harold  John  Haden  asking  for  a  declaration  that 
he  was  entitled  to  insist  upon  eouapletion  of  a  con- 
tract for  the  tale  to  him  by  the  respondentt  of  certain 
property,  with  compensation  in  respect  of  the  mines 
and  minerals  under  the  property,  to  which  the 
Tenders  oould  not  show  any  title. 

Bf  the  contract^  which  was  dated  the  25th  of 
Oet<^ber,  1904,  the  reapondents  agreed  to  fell  te 
Harold  John  H»dpn  for  the  sum  of  £M0  '*all  that 
messuage  or  dwelliog-houae,  with  the  yard,  stable, 
ooacbhouae,  gardeo*  and  appurtenances  thereto 
belonging  (including  the  wall  on  the  eastern  side  of 
tbe  premiaes,  and  the  hedge  on  the  northern  ^ide  of 
the  premises),  situate  and  b«iog  at  D^wley  Brook, 
Kin#awinford,  in  the  county  of  Stafford,  and  known 
as  Yewtree  Villa,  and  now  in  the  occupation  ol 
Harold  John  Haden/' 

A  set  of  common  form  condition i  were  embodied 
in  the  contract,  of  which  the  following  were 
mateTial : 

'*  (13)  *  ,  .  If  the  purchaser  skill  insist  on  any 
objection  a«  to  title  or   evidence  of  title  which  the 

(flO  B^ported  by  H.  H.  Kmo,  Esq.,  B^irkt^ 
at-Law, 
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vei^dora  shall  be  unable j  or  on  the  ground  of  tTpfmtg 
shall  decline,  to  remove  or  comply  with,  then/ not- 
wtthstanding  any  intermediafa  or  pending  negotia- 
tions, or  any  litigation  which  the  purchaser  may  have 
commenced,  or  any  attempt  to  remove  or  comply  with 
the  aame,  the  vendors  shall  be  at  liberty  by  noUoe  in 
writing,  signed  by  them  or  their  iolicitart,  and 
delivered  to  the  pnrchaaer  or  his  solicitor,  to  reaciiid 
the  contract,     «     ,     . 

*^  (U)  Any  error,  misstatement,  or  omission  in  the 
particulars  iball  not  annul  the  sale,  but,  if  pointed 
out  before  the  completion  of  the  purchase,  and  not 
otherwiae,  »baU  forni  the  subject;  of  compensation 
which  ehall  be  allowed  by  the  vendora  or  the  par- 
ch aaer  as  the  case  may  require,     .     ,     *" 

The  vendors  delivered  an  abstract  of  title  by  which 
it  appeared  tbat  the  mines  and  minerals  under  the 
property  «o!d  had  been  eipresfly  reaerved  to  former 
grantors  by  a  conveyance  dated  in  185i,  under  whioh 
the  vendors  deoTed  title. 

The  purchaser  thereupon  delivered  a  requisition 
stating  that  no  abstract  of  the  vendors'  title  to  the 
minerals  had  been  delivered,  sud  aiking  for  a  iuppllH 
mental  abstract. 

The  vendors  replied  :  "The  purchaser  is  bound  by 
the  contents  of  the  deed.  It  is  also  well  knows, 
and  was  known  to  the  pnrchaaer,  that  the  misee 
and  minerala  are  all  reeeryad  in  the  Kingswinford 
property/' 

At  a  matter  of  fact  the  purchaser  did  not  know 
until  delivery  of  the  abstract  that  the  miuee  and 
minerals  under  the  prop'  rty  agreed  to  be  sold  were 
reserved,  but,  on  the  oiher  hand  he  knew  that  the 
minerals  under  certaiu  other  parts  of  tbe  Kings  win- 
ford  property  were  not  reserved.  Tee  pnrcbaarr 
insisted  on  his  requisition,  and  on  the  2Stii  of 
November,  1904,  his  aoliaitors  wrote  to  thevendoffi* 
solicitora  offering  either  {a)  to  accept  a  conveyance 
including  the  mines  and  minerals  upon  the  vendors 
showing  a  good  title  thereto,  or  (fr)  to  accept  the 
property  without  the  mines  and  minerals  at  a  pro- 
portionately reduced  price,  or  (c)  to  permit  the 
resciiaion  of  l^e  contract  upon  payment  of  soitabb 
damages. 

On  the  3rd  of  December  the  vendors  gave  notion  of 
rescisaion  under  condition  of  sale  13,  and  the  ptnr- 
chaaer  thereupon  took  out  this  summoni, 

Asthiiryf  E.C.f  and  Whitmore  L,  Richards,  tor  the 
purchaser. — The  vendor  may  not  rescind  under  fuoh 
a  condition  as  thia  where  he  has  no  title  at  all :  Bart, 
Vendors  and  Furchaaers*  voL  1,  p,  178  ;  Bowman  ▼, 
Hyland,  26  W,  R,  877.  8  Ch,  D,  588  ;  AWlAvrpe  ▼. 
Hohjaie,  1  Coll.  20a,  221  ;  PotPtll  v,  Potvell,  23  W,  B, 
482,  19  Eq,  422  ;  In  re  Mom:kion  and  Qiltmn,  32  W.  E* 
973,  27  Ch.  D.  bU;  Mawmn  v,  Fletcher,  W  W,  E, 
141,  6  Ch,  App,  9U  93  ;  In  re  Deiyklon  and  Harru,  U 
W,  E,  341,  [1898]  1  Ch,  468,  Wtoat  has  occurred  is 
that  thtre  baa  been  an  omisiioniu  the  particulara,  and 
the  purchaser  is  therefore  entitled  to  claim  completioii 
with  compensation  under  Qondition  14, 

They  also  referred  to  In  re  JacAaon  and  OakihoU, 
28  W,  R,  794,  14  Cb,  D,  831,  855, 

Mark  Romert  for  the  vendors. — This  Is  an  "  ohjfctioii 

or  requisition  as  to  title  '* ;  Mawson  v.  Fltt^ker,  It  is 
an  obj*?ction  to  title  in  terms,  b^'canse  the  purchaser's 
objection  ia  that  the  vendors*  title  is  bad,  in  that  they 
cannot  make  a  title  at  all.  Aasuming  the  objection 
to  he  an  objection  to  title,  the  vendors  are  en  tit  led  to 
rescind  :  Heppenstall  v.  Hoee,  33  W,  R,  30  ;  Aehhumtr 
V.  BtmU,  40  W,  R.  169,  [1801]  3  Oh,  406;  and  In  r§ 
Deighton  and  Barris.  Aasuming  that  the  vendors  are 
not  entitled  to  rescind,  this  is  not  a  case  where  the 
purchaser  can  compel  the  vendor  to  complete  with 
oompeniati<m.     It  would  not  bo  isk  to  m^ke  the 
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▼endort  sell  lor,  say  £400,  property  whioh  they  haye 
•greed  to  eeli  for  £510.  Tlie  yeodors  belieTed,  when 
they  entered  into  the  contraot,  that  the  porohater 
knew  that  they  oonld  not  sell  the  mmerals. 

BuOKLBT,  J.,  after  stating  the  facts  as  above,  and 
reading  conditions  of  sale  13  and  14,  oontinued :  The 
fact  is  that  the  vendors  had  no  titie  to  part  of  the 
snbject-matter  of  the  oontraot  for  sale— namely,  to 
the  mines  and  minerals.  Is  condition  13  applicable  F 
To  my  mind  there  is  an  essential  difference  between 
these  two  things,  an  objection  to  the  saffioiency  of 
the  title  shown,  and  an  objection  that  there  is 
a  complete  absence  of  title.  You  cannot  find 
fault  wil^  what  does  not  exist.  It  follows 
that  the  condition  which  refers  expressly  to 
objections  as  to  title  does  not  apply.  Hall,  Y.O.,  in 
Bowman  y.  Hyland  decided  that  a  condition  in  a  con- 
tract of  sale  that  if  the  purchaser  shall  make  any 
objeotioQ  or  requisition  whioh  the  vendor  shall  be 
unwilling  <m  the  ground  of  expense  or  otherwise  to 
comply  with,  the  vendor  may  rescind  the  sale  does 
not  enable  the  vendor  to  rescind  where  he  fails  to 
show  any  title  whatever. 

Assume  that  that  means  a  total  defect  of  title 
as  to  the  whole  of  the  property.  Does  the  same 
role  apply  where  the  defect  is  only  as  to  a  part 
of  the  property  F  I  think  it  does,  and  for  that 
I  refer  to  Mauwm  v.  Fletcher,  L.  B.  6  Ob.  App., 
at  p.  93,  where  Meliish,  J.,  says  interlocntorily,  **  It 
may  be  conceded  that  if  there  was  a  dear  case  of 
defect  of  title  to  part  you  wonld  be  entitled  to  spedfio 
petformance  with  compensation.'*  That  case  was  one 
m  whioh  the  Ooort  of  Appeal  proceeded  upon  this 
ground.  The  vendors  said  that  they  had  a  tiUe  to  the 
minerals ;  the  purchaser  innsted  ^at  they  had  not ; 
and  the  question  was.  Has  the  vendor  a  titie  or 
not  F  TfaAt  was  a  question  which  might  involve  a 
long  and  expensive  inquiry,  and  the  Court  of  Appeal 
said  that  the  vendor  was  entitled  to  say  **  1  will  not 
go  into  that,  I  will  rescind." 

The  vendors  here  knew  they  had  no  title,  every 
body  in  the  neighbourhood  Imew  it,  although  the 
purchaser  did  not.  Maw$mi  v.  Fletcher  is  no  authority 
for  saving  that  tbe  rule  applies  where  the  vendor  hai 
no  tiue.  A  third  case  to  which  I  refer  is  /n  re 
DeighUm  and  HarrU,  where  Lindley,  L.J.,  said  this: 
**  This  is  a  case  of  vendor  and  purchaser,  and  it  is  one 
in  which  the  vendor  is  not  in  the  position  of  a  man 
who  agrees  to  sell  property  to  whidi  he  has  no  titie 
at  alL"  He  tiien  refers  to  Bowman  v.  Hyland,  the  esse 
I  mentioned  first,  and  the  head-note  to  the  case  sum- 
marizes it  by  saying:  *'The  ordinary  condition  of 
sale  giving  the  vendor  a  power  of  rescission  applies 
only  where  he  has  some  titie,  not  where  he  has 
none."  I  think  myself  that  that  is  a  perfectly  sound 
principle.  The  objection  is  not  to  some  defect  in 
the  titie,  but  that  there  is  no  titie.  It  seems  to  me, 
therefore,  that  condition  13  does  not  apply.  Does 
oondition  14  apply  F  It  seems  to  me  that  it  does. 
On  the  28th  of  November  the  purchaser  wrote  to  the 
vendors  offiaring  three  alternatives,  and  the  purchaser 
is  entitied  to  have  a  conveyance  of  the  propfurty 
with  compensation  for  the  mines  which  the  vendors 
are  unable  to  convey  to  him. 

Solicitors,  A.  E.  Ball,  for  Earwarde  &  Co.,  Stour- 
bridge and  Birmingham;  RobhiM  A  Billing^  for 
W.  WMron,  Brierley  HilL 


K.  B.  Div, 
(WarringtoQ] 


YiiTOBK  V.  Hughes,  (a.) 


March  7. 


Bill  of  exchange  —  Cheque  —  Negotiable  ineirumeni  — 
Fictitious  or  non-exUting  person — Belie/  or  intention 
of  drawer— Bills  of  Exchange  Act^  1882  (45  <fe46  Vict, 
c  61),  s.  7  (3), 

A  cheque  payable  to  the  order  of  the  payee  was  signed 
by  the  draioer  under  the  erroneous  belief,  induced  by  the 
fraud  of  his  derk,  that  the  sum  for  which  the  cheque  was 
draum  was  owing  by  tJie  drawer  to  the  person  named  as 
payee.  There  was  in  fact  such  a  person  as  the  payee. 
The  derk  having  forg^  the  payee* s  name  on  the  back  of 
the  cheque,  a  third  person  (the  defendant)  took  it  in 
good  faith  for  value,  and  cashed  it. 

Heldf  that  cuatthe  time  when  the  cheque  was  drawn 
the  drawer  believed  thai  the  name  of  the  payee  was  in- 
serted OS  part  of  a  real  transaction,  and  not  as  a  pretence, 
the  payee  was  not  a  *^  fictitious  ptrson  "  within  the  mean- 
ing  of  the  Bills  of  Exchange  Act,  1882,  s.  7  (3),  and  that, 
therefore^  the  cheque  could  not  be  treated  as  payable  to 
hearer,  and  was  not  a  negotiable  instrument,  and  that  the 
defendant  must  refund  the  money  he  had  obtained  by 
means  of  it. 

Bank  of  England  v.  Yagliano,  39  W.  R.  657,  [1891] 
A.  C.  107,  distinguished. 

Action. 

This  was  an  action  to  recover  from  the  defendant 
the  proceeds  of  certain  cheques  which  the  defendant 
had  received  from  tiie  plaintiff's  bankers  after  having 
cashed  the  cheques  upon  an  indorsement  forged  by 
a  clerk  of  the  plainti£Ef . 

The  plaintiffs  were  salesmen  in  Oovent  Garden 
Market  who  sold  fruit  and  like  produce  for  customers 
on  commission.  From  1896  to  1903  they  had  iu  their 
employment  a  cashier  and  confidential  clerk  nam^d 
Gross.  It  had  been  tbe  practice  in  the  plaintiffs* 
business  for  Gross  to  fill  up  from  time  to  time  as  they 
were  wanted  cheques  payable  "  to  order  "  with  the 
names  of  tbe  customers  to  whom  money  was  due,  and 
with  the  proper  amounts.  These  cheques  he  then  sub- 
mitted to  the  plaintiff  Yinden  for  signature,  and  after 
they  were  signed  he  sent  them  by  ]^>st  to  the  various 
customers  iu  whose  favour  they  were  drawn.  At 
certain  times  when  Yinden  was  about  to  be  away  from 
business  for  some  time  he  would  sign  a  few  cheques 
in  blank  and  leave  them  with  Gross  for  him  to  fill  up 
and  send  off  as  required. 

Dating  the  years  1901,  1902,  and  1903.  Gross  filled 
up  a  number  of  cheques  with  the  names  of  customers 
and  various  sums  when  either  nothing  was  due  to  the 
customer  named,  or  a  sum  less  than  that  for  which 
the  cheque  was  drawn.  These  cheques  Yiodeu  sigaed, 
supposing  that  they  were  drawn  for  debts  due  to  the 
payees,  and  believing  that  the  ordinary  practice  of 
the  business  was  being  followed. 

Having  thus  obtained  these  cheques.  Gross  forged 
the  indorsement  of  the  names  of  the  payees,  and  took 
tiie  cheques  to  the  defendant,  who  was  a  draper  in 
Brixton,  and  one  of  whose  customers  Gross  was,  and 
the  defendant  OMhed  the  cheques  for  Gross,  and  then 
passed  them  through  his  banking  account,  and  thus 
obtained  payment  upon  them  from  the  bankm 
of  the  plaintiffk  In  this  manner  the  defendant  paid 
to  Gross  and  obtained  payment  of  twenty-seven 
cheques  of  amounts  in  all  of  some  £487.  Upon  dis- 
covery in  1903  of  i^e  frauds,  the  plaintiffs  dtsmissed 
Gross,  and  brought  this  action  for  the  £487. 

The  defendant  paid  into  court  £20,  being  the 
amount  of  one  cheque  drawn  iu  favour  of  a  customer 

(a.)  Eeported  by  Nbvillb  Tbbbutt,  Esq.,  Bar- 
rister-at-Law. 
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to  whom  more  than  tbat  amount  waa  owing,  but  oth«r- 
wiae  diHptited  hi*  liability.  The  firat  cbeqae  on  the 
lift  waa  one  for  £20,  made  payable  to  T.  H.  GraTe«, 
who  (as  alio  were  tbe  other  payees)  wa^  a  real  pertoo. 
No  impntation  wa«  made  upon  the  honesty  and 
good  iaXth  of  tbe  defendant  in  ttie  trausaotioiii 

Luah,  K.C.t  and  A»hton  LVo*f»  for  tbe  plaintiffs, — 
The  obtqueft  were  not  ncg^otiabla  iDitttiinenta^  as  the 
jndorsemeuta  were  forged  aod  not  reaU  The  defendant, 
therefore,  obtained  no  title  to  tbem^  and  must  refund 
tbe  money  he  obtained  by  meuis  of  thdm,  T.  H. 
Gr&vei^  tbe  pay«e  on  the  fif^at  cheque^  was  a  real  and 
not  a  fictitiOQS  person.  Tbe  fact  that  Yioden  wbm 
induced  by  fraud  to  sign  the  obeqaeg  does  not  make 
Graves  a  fictitious  person :  Qihmn  ¥♦  Mi  net.  1  H.  Bh 
569  ;  Qibion  v.  Hunter,  2  H.  Bl.  288.  Bank  of  Ejigland 
V*  Vagliam  Bmthcn,  39  W.  E,  657,  [1B91]  A.  C.  101, 
waa  a  di^^rent  ease,  as  tbero  tbe  bill  wat  not  drawn 
at  all^  tke  signature  of  tbe  drawer  being  forced.  In 
Clutton  V.  Attenhorough  ib  Bon,  45  W.  R.  276,  [1897] 
A>  0*  90|  tbtre  was  ia  faet  no  sueb  person  ai  tbe 
payee,  and  couieqoently  he  was  "  non- existing " 
within  Bub-se cation  3  of  secttoa  7  of  the  Billi  of 
Exebange  Act,  1882.  Again,  tbe  defendant  reeeiTei 
tbe  cbf'ques  under  such  ciroumitances  as  that  his 
suspicions  should  bare  been  aroused,  and  he  ought  to 
have  made  iuquirtes ;  he  is  not,  tbereforef  a  holder  ia 
due  course  ;  Sht^dd  v*  London  and  Joint  Stock  Bank, 
37  W.  E.  33.  13  A.  G,  333  ;  London  Joint  8tock  Bank  v, 
Stmmona,  [1892]  A.  C  201 »  40  W.  R.  Dig.  412, 

S*  T.  Evans.  K.  C,  and  BiU'lhache^  for  the  defendant. 
— Grares  was  a  fictitious  person  within  section  7  (3)* 
If  the  cheque  had  reached  bim  he  oould  notba^e  girea 
any  title  to  me  on  it  by  iodoreing  it  to  anyone «  The 
name  wta  a  mere  pretenoe^  aod  therefore  fictitiour, 
''Fictitious"  does  not  neoeaiarily  mean  imaeiuary ^ 
see  obiervations  of  Lord  Eersobell  in  Hank  of  England 
V.  VagJiano,  39  W,  R.,  p.  0G9,  [189!]  A.  a,  p.  162, 
Tbe  cheque,  therefore,  may  under  tbe  section  be  treated 
as  payable  to  bearer  and  negotiable;  there  wai  no 
need  for  tbe  indorsement,  and  th^  defendant  obtained 
a  good  title  to  the  cheque*  [Upon  the  question 
whether  tbe  defendant  was  pnt  upon  his  inquiry  they 
were  stopped  by  the  court-] 

WAfiRmtiTOir,  J. — Tbe  question  I  have  to  decide  is 
whether  the  payees  of  certain  cheques  were  '*  fictitious 
or  non-existing  persons**  within  the  meaning  of  section 
7  (3)  of  the  Bills  of  Exchange  A'^t.  1882,  ludepend- 
ently  of  autboriry,  it  seems  to  me  that  **  fictitious  *' 
does  not  mf^an  fictitious  in  tbe  abitraot.  The  oircuot- 
itAucfts  of  the  particular  case  muit  be  looked  at  to  see 
whether  the  name  of  the  payee  is  that  of  a  fictitious 
person.  Novr,  when  Yiodeu  signed  the  cheque  it  waa 
not  a  fiction  to  bim  then.  It  was  intended  to  be  and 
was  to  him  a  real  traosaotion.  He  believed  that  he 
owed  the  sum  of  money  represented  by  the  cheque  to 
the  person  wh one  name  appears  upon  it,  and  be  signed 
tbe  cheque  in  that  belief.  It  was  only  when  he  dis- 
oovered  that  he  bad  been  imposed  upon  by  his  clerk 
that  there  was— I  will  not  say  a  fiction,  but  that 
there  was  anything  that  was  not  real  and  in  accord- 
ance with  bis  intention  in  connection  with  the  matter  ; 
and  I  thiuk  that  I  am  entitled  to  say  that  the  fraud 
|)trpetrated  upon  him  has  nothing  to  do  with  tbe  con- 
■traction  of  the  Act  of  Parli*ment*  Tbe  only  thing 
to  be  looked  at  is  the  state  of  things  at  the  time  when 
tbe  cheque  was  drawn  and  ligned.  Take  the  caae  of 
T.  H.  0 raves.  At  tbe  time  the  cheque  was  drawn 
Yinden  intended  to  pay  Graves  the  sum  of  £20,  and  I 
should  have  naid  that  he  was  not  at  the  moment  a 
**  fictitious  person.*'  Ciutton  v.  Attenhoroitgh  is  not  kh 
authority  to  the  contrary.  There  the  payee  was  a 
non-existing  person,  and  the  learned  lords  who  decided 
that  caie  had  not  to  consider  the  oonstruotion  of  the 


word  "  fiotitious."  In  Bunk  o/  England  w-  VtM^lit 
tbe  facts  were  sp<*oial  and  peculiar.  Tba  documaiit 
was  not  drawn  at  all,  the  name  of  the  drawer  being 
forged,  and  there  being  no  drawer  in  fact,  tbe  use  of 
the  name  of  a  person  as  payee  was  a  mere  fiction, 
although  tbe  payee  was  in  fact  an  existing  person ; 
and  tbe  expresHons  of  Lord  Herscbell  iu  that  caae  mtA 
explained  by  that  fact.  The  passages  in  bis  judg* 
ment  reliod  on  by  tbe  defendant  would  be  satisfied  by 
a  case  where  the  drawer  dr4wiog  a  cheque  puts  tnlo 
it  the  name  of  a  person  who  exists »  but  whose  namo 
is  inserted  by  mere  pretence.  Vinden  did  not  draw 
the  cheque  here  aa  a  mere  pretence^  He  beHered, 
and  had  reason  to  believe^  that  it  waa  drawn  for  the 
purpose  of  being  paid  t>  the  person  whose  jmme 
appeared  thereon.  I  come  to  the  coucluston  that  the 
namei  of  the  persons  inserted  as  payees  are  not  tboae 
of  ^'fictitious  or  eon^exitting  persons*';  thai  IIm 
cheques  tberf^fore  cannot  be  treated  aa  payable  to 
bearer;  that  the  forged  iudorsemeut  was  no  authority 
to  the  defendant  to  pay  or  take  the  cheque ;  aud  that 
acQordiugly  he  is  liable  to  the  plaintiff  for  the  lost 
which  has  been  ocoaaioued,  Iu  this  view  it  is  not 
neof^asary  to  say  whether  the  defendant  is  the  bolder 
in  due  course,  but  I  think  there  was  nothing  to  put 
him  upon  inquiry  so  as  to  render  his  payments  to 
Oroii  other  than  homi  Jide^  If  so  he  would  be  a  holder 
in  due  course* 

Judgment  for  the  plaintiff. 

Solicitors,  Herve^^  Smithy  it  Co.  j  J.  T*  lAmU. 


(Kennedy  and  Jelf,  JX) }  ^^^  ^* 

BoYCE  V.  White.  («,) 

EkcUmi  law  —  Municipai  corporation^— Election  of  <ij#- 
gualijifd  candidaU—Notke  of  di$qtialifi<'aiion—'Ri$hi 
of  unsucce^fal  candidiiiti  to  take  tht  $eat^Mu>m'thmt 
Corporationt  Act,  1882  (45  tfc  46  VicL  c  50],  ScheduU 
IIL.  Part  IL,  r.  16. 

Alihottgh  the  Municipal  CarpartUiom  Ad^  1882,  hu 
declared  the  nominatiim  of  a  ptrton  for  ih6  ^fic^  ^ 
municipal  councUfor  wko  aiihe  time  of  the  nominatimt  m 
out  of  the  United  Kingdom  to  hB  void  unta9  certain  neUm 
he  given,  netterthel^i  if  hthe  elected  h/  a  maforUy  ofwgfm 
and  no  prtidofi4  notice  <)/  tht  diAqaahfi^^ion  he  p'VPl,  fA* 
unmtceufui  amdiditie  ia  not  ejitiiled  to  foJke  t^  wM 
vatttUd  %  the  void  election. 

Hubbi  V.  Morey,  52  FT.  B.  348,  [1904]  1  K.  B.  "4, 
followed. 

Spec  al  case  stated  by  Jelf,  J.,  upon  a  petition  made 
in  chambers  under  rule  47  of  the  general  rules  tnadd 
for  tbe  effectual  execution  of  Part  IV,  of  tls© 
Municipal  Corporations  Act,  1832. 

Tae  resprrndent  wa^  elected  by  a  mtjority  of  Tot«ci 
for  tbe  office  of  connctUor  of  tbe  BorkTboritagh  Oorpor»^ 
tion.  The  election  was  void  under  Schedule  IIL,  Part 
If,,  T.  IS  of  the  above  Act,  which  enacts :  ^ *  The oomina- 
tiou  of  a  person  absent  from  the  tTaited  Kingdoui 
shall  be  void,  unless  his  written  consent,  given  within 
one  month  before  the  day  of  hie  nomination  in 
tbe  presence  of  tivo  witnessc^s,  is  produced  at  the  tiocid 
of  bis  nomiuation/'  No  notice  waa  given  ol  the  dis- 
qualification at  the  time  of  tbe  election »  Jelf,  J., 
declared  the  election  void  and  stated  a  apeciiil  cim 
whetber  it  could  be  decreed  that  tbe  appdlant,  the 
unsuccessful  candidate,  do  take  the  seat  thereby 
vacated,  Bobb»  v.  ^for^y  [1904]  1  E.  B.  74,  Wfts  not 
brooght  to  tbe  notice  of  tbe  learned  judge* 

(a,)  Reported  by  MAtrBKji.  K.  BftUcquEit,  fisq.» 
Barrist«r-at-Law« 
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ELlOH  OOITRT. 


Cbiok  v.  Kioholls.— Bvx  v.  Chaitdba  Dhabma. 


HlOH  COXTBT. 


The  respondent  did  not  oppoie, 

Carrie  Grants  lor  the  appellant. — ^This  oeie  Is  dis- 
tingnisheble  from  Hobh$  ▼•  Morey^  becanse  here  the 
statute  has  dedared  the  nomination  void,  i.e.,  void 
from  the  very  first.  The  case  of  Brown  ▼.  Benn,  53 
J.  P.  167,  was  under  the  same  rule,  and  there 
Huddleston,  B.,  seated  the  unsuocessfnl  candidate. 
[KsNinEDY,  J. — ^Yes ;  but  **  Notice  to  the  effect  that 
votes  given  to  the  respondent  would  be  thrown  away 
was  given  on  the  30th  of  October,  and  beforo  the 
commencement  of  the  poU,  to  the  public,  by  posters." 
Here  no  notice  was  given  at  all.]  HudcUeston,  B., 
did  not  base  his  juc^^ent  upon  that  fact.  This  is 
not  the  case  of  an  imperfect  nomination,  but  one 
absolutely  void. 

Ejbnnsdt,  J. — ^we  are  both  clearly  of  ooinion  that 
this  case  is  indistinguishable  from  the  decision  in 
Hobb$  V.  Morey,  and  it  is  unn«cessarv  to  now  repeat 
the  reasoning  in  that  case.  Here  White  was  elected 
who  was  unqualified  to  so  to  the  poll.  He  went  to 
the  poll  and  was  returned,  correctly  so,  as  far  as  any 
voter  was  ooncemed,  by  a  majority  of  votes.  White 
does  not  dispute  that  his  election  was  invalid.  We 
can  only  declare  that  the  election  was  invalid;  we 
cannot  declare  that  the  petitioner  was  elected. 

Jelf,  J. — ^I  agree. 

Kbhitedt,  J. — IdonotthinkI  can  allow  the  respond- 
ent to  appear  on  the  question  of  costs,  since,  in  the  &rst 
instance,  he  did  not  appear  on  the  petition.  There 
will  be  costs  for  the  applicant  up  to  the  time  of  the 
summons  in  chambers. 

Solicitors  for  appellant,  Ba^ord  dh  FranMantU 

Solicitors  for  the  respondent,  Jacques  dt  JacqiM,  for 
WiUoughhy  WiUiame. 


■} 


Feb.  1. 


K.  B.  Div. 

(Lord  Alverstone,  L.O.J.,  and  | 

Kennedy  and  Bidley,  JJ.) 

Obiok  v.  Nioholls.  (a.) 

WeighU   and   meaeuree — Coal   dealera  —  Bye'lawi  — 
WeighU  and  Measures  Adj  1889  (52  A  53  VicL  c  21). 

A  bye-law  was  made  by  a  county  council  under  powers 
given  to  it  by  the  Weights  and  Measures  Act,  1889,  to 
the  effect  that  coal  dealers  who  offered  coal  for  sale  from 
their  carts  should  carry  scales  and  umghts  amounting  to 
2  owt,  A,t  a  coal  dealer,  had  in  his  cart  sacks  of  coal 
weighing,  some  1  cwt.  and  some  |  cwt ;  there  were  also 
scales  on  the  cart  and  a  weight  of  ^  cwt. 

Held,  tJiat  there  was  not  a  proper  compliance  unth  the 
byc'law,  although  it  vhu  possible  to  weigh  any  of  the 
sacks  of  coal  by  means  of  the  i  cwt. 

Special  case  stated  by  a  petty  sessional  court  held 
at  Aodover. 

By  powers  givenunder  the  Weights  and  Measures  Act, 
1899,  the  County  Oounoil  of  Somerset  passed  a  bye- 
law,  duly  approved  by  the  Board  of  Trade,  to  the 
effect  that  coal  vendors  should  carry  on  thdr  carts 
accurate  scales  with  weights  amountbig  to  2  cwt. 

On  the  22nd  of  April,  1904,  the  respondent's  cart 
contained  sacks  of  coal  weighins  eitner  1  cwt.  or 
i  cwt.,  and  scales  with  a  weight  of}  cwt.  only. 

The  appellant,  an  inspector  of  the  said  county 
council,  wereupon  took  out  a  summons,  but  the 
magistrates  refused  to  convict  on  the  ground  that 
the  bye-law  had  been  complied  with,  inasmuch  as  by 
means  of  the  ^  cwt.  weight  the  respondent  could 
have  weighed  any  sacks  of  coal  on  his  cart. 

(a.)  Reported  by  Maitbios  K.  Dbuoqxtbb,  Esq., 
Barriater-at-Law. 


C.  A.  8.  Garland,  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  Alybbstone,  L.C.J.— I  think  the  point  is 
one  to  which  we  ought  to  give  effect.  The  statute 
contemplates  that  there  should  be  a  means  of  checking 
the  weight  of  the  bags  tendered  for  sale,  and  it  is 
intended  that  the  weights  should  enable  the  inspector 
to  weigh  any  bag  which  he  picks  out.  It  is  not 
contended  that  the  weight  of  the  1  cwt.  bag  could 
not  be  ascertained  by  weighing  it  in  two  portions  or 
what  probably  would  be  more  feasible,  by  weighing 
a  i  cwt.  bag  and  treating  it  as  an  equivalent  weight. 
But  I  think  there  shomd  be  weights  to  enable  the 
inspector  to  weigh  the  bags,  and  we  consider  the 
magistrates  ought  to  have  convicted.  They  have 
decided  that  the  bye-law  was  complied  with,  and, 
being  a  decision  on  the  merits  of  the  case,  it  ought  to 
go  back.  I  do  not  think  there  ought  to  be  a  heavy 
penalty,  as  the  man  acted  innocently.  The  suggestion 
that  he  did  not  carry  the  weights  because  it  would 
have  meant  carrying  less  coal  is  no  answer  to  the 
section.  I  think  the  case  must  go  back  for  convic- 
tion. 

Kennedy  and  Bidley,  JJ.,  concurred. 

Case  sent  back  for  conviction. 

Solicitors,  Leslie  Field;  Broumjohn  d:  Co. 


'] 


March  18. 


0.  C.  B. 
(Lord   Alverstone,    L.O.J.,    and  I 
Lawraoce,  Kennedy,  Ohannell, 
and  PhiUimore,  JJ.) 

Bex  v.  Ohandba.  Dhabma.  (a.) 

Criminal  law  ^Procedure— Penal  statute.  Construction 
of—Betrospedive  and  prospective  operation — Criminal 
Law  Amendment  Ad,  1885  (48  <fe  49  Vid.  c.  69),  s,  6, 
sub'Sedion  1 — Prevention  of  Cruelty  to  Children  Ad, 
1904  (4  Ed.  7,  e.  15),  s,  27. 

The  extension  by  a  subsequent  statute  of  the  limit  of 
time  within  which  tfie  prosecution  of  a  statutory  offence 
must  be  commenced,  being  a  matter  of  procedure  only, 
has  a  rdrospedive  operation. 

At  the  sessions  held  at  Old  Bailey,  the  14th  to  tbe 
16th  January,  1905,  the  prisoner  was  convicted  before 
Ifr.  Oommissioner  Bentoul  of  the  offence  of  unlaw- 
fully and  carnally  knowing  a  girl  more  than  thirteen 
years  but  less  thim  sixteen  years  of  age,  under  section 
5,  sub-section  1,  of  the  Criminal  Law  Amendment 
Act,  1885,  as  amended  by  section  27  of  the  Prevention 
of  Cruel^  to  Children  Act,  1904.  The  offence  was 
committed  on  the  15th  of  July,  1904. 

At  the  trial  counsel  for  the  defence  put  the  follow- 
ing suHmissions  before  the  learned  commissioner : 

7l)  That  the  proviso  contained  in  section  5  of  the 
Cnminal  Law  Amendment  Act,  1885,  directs  "  that 
no  prosecution  shall  be  commenced  for  an  offence 
under  sub-section  1  of  this  section  more  than  three 
months  after  the  commission  of  the  offence,''  and  that 
the  prosecution  had  been  commenced  more  than  three 
months  after  the  commisiion  of  the  offence,  vis., 
upon  the  27th  of  December,  1904. 

(2)  That  although  by  section  27  of  the  Prevention 
of  Cruelty  to  ChUdren  Act.  1904,  *'the  limit  of  time 
mentioned  in  the  second  proviso  [the  proviso  above  set 
out]  of  section  5  of  the  Criminal  Law  Amendment 
Act,  1885,  shall  be  six  months  after  the  commission 
of  the  oflSence,"  the  said  Act  did  not  receive  the  Boyal 

(a.)  Beported  by  Maubiob  K.  Dbuoqube,  Esq., 
Banistar-at-Law. 
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Bex  V*  GHAFDRi.  Dhabiu, — In  bs  E^stgats* 


HldH  Ooi7ftT. 


Asaent  until  the  latk  of  Aui^aat,  1904,  and  did  not,  in 
accordance  with  aeotioa  33,  aub-saotion  3,  thereof, 
oomB  into  operation  until  the  lit  of  Ootober^  1904, 
both  of  inoh  dfttei  being  Bubseqaenfc  to  the  date  of 
the  otfence  charRed  agaiast  the  priiooef — Fk*j  the 
iStbof  Jalf,  1904, 

(3)  That,  havtug  regard  to  the  mattari  already  lat 
oat,  ieotion  27  of  the  Pfe^eution  of  Cruelty  to 
Children  Act,  1504,  w*8  not  retroipocti^e  aod  did  not 
apply  to  the  off^snce  of  which  the  prisoner  wai  con- 
victed. 

The  learned  commwlooer  convicted  the  priiOQor, 
but  subraitt&d  the  folio  wttig  qu*»8tioo  for  the  opinion 
of  the  court :  Whether  the  limit  of  time  mentioned  in 
section  27  of  the  Prevention  of  Cruelty  to  Ghildren 
Act  I  1901,  applied  to  the  priioner*i  oflance  under 
ieclion  5,  aub-aection  I,  of  the  Crimioal  Law  Aoaeod- 
ment  Act,  1885,  or  whether  the  aecond  proviio  of  the 
last-named  iection  aloDe  applied. 

OtQjnpion  Smith  (C,  W.  Nicholion  with  him),— In 
Mitchdl  Y.  Br&u^n,  1  Eilia  &  Ellis  2(17,  it  wai  held 
that  although  the  off^jnoa  in  the  first  statute  was  not 
repealed  in  terms;  yet  it  was  in  fftot  repealed  by  the 
later  statute.  [Channell,  J,--Yotir  case  is  only 
aathority  that  if  proviaions  in  two  statutes  are  incon- 
sistent, the  later  statute  repeals  the  earlier.]  ^  [Lord 
ALYBRiTOXB*  L,0«  J. — Tour  real  difficulty  U  this  : 
Isn't  this  only  a  matter  of  procedure,  and  the  opera- 
tion therefore  retrospective?]  In  penal  statutes, 
more  than  in  ciTil  statutes,  it  there  is  a  poaaibility  of 
two  construotions — ooe  retroapectiye,  the  other  pro- 
speotive — the  court  is  bound  to  accept  the  inter  pre  tm- 
tion  in  favour  oE  the  latter.  The  latest  case  is  Tack  d& 
Sona  ▼.  ftt€itrr,  36  W.  R,  93.  19  Q.  B.  D.  629,  vide  Lord 
Esher,  at  p.  638,  King  v.  Grtjiths,  [1891]  2  Q.  B.  145, 
u  almost  the  only  case  of  a  crimiaa!  nature  wherein 
the  question  of  retrospf»ctive  operation  has  be*n 
dealt  with,  [CttANNELL,  J.— In  that  case  theie  would 
have  been  no  offence  at  all  but  for  the  statute.] 
[Kentjtkdt,  J,— In  this  caae  there  is  actually  an 
offence  committed;  the  only  point  is,  within  what 
tim"*  mast  the  prosecution  be  commt^noed,]  [Philli* 
MORI,  J,— la  some  civilizad  countries  you  cannot 
prosecute  for  murder  after  ten  yearj.  Is  no  murder 
committed  if  the  proseontion  ba  not  commenced 
wi thin  ten  years  F ]  By  the  Criminal  La  w  Amendment 
Act,  i(  the  prosecution  be  not  brought  within  three 
monlhs,  the  man  would  be  free.  It  would  be  a  good 
defence  to  a  subsequent  prosecution.  If  the  Prevention 
of  Grtiftlty  to  Chitdfen  Act  be  held  retrospeotiTc  it 
pUc^s  thia  man  in  a  worse  position  than  it  did  at  the 
time  the  offence  was  committed.  The  principle  has 
been  laid  down  for  years  and  is  fonnd  in  Baqon's 
Maxims,  rule  8. 
Button f  for  the  prosecntien,  was  not  called  upon. 

Lord  Alvekstone,  L,C* J.  —  We  none  of  ui 
hftve  any  doubt  that  the  oonsttuction  of  the 
statute  by  Mr*  CommisBioner  Eentoul  is  correct, 
I  think,  as  stated  in  the  House  of  Lords,  the 
rule  is  dearly  established  that^  nndw^  ordinary 
drcamstancee  apart  from  special  considerations 
appearing  upon  the  face  of  the  statute,  alterations 
as  to  procedure  are  retrospective*  It  has  been  decided 
that  where  there  was  a  shortening  of  the  time  the 
alteration  was  retrospective,  and  one  can  see  no  reason, 
if  this  is  &6i  why  the  lengthening  of  the  time  shoatd 
not  ba  retrospective,  I  agree  with  the  principles 
quoted  from  MaxwelVs  Interpretation  of  Statutes, 
p,  298,  tt  sfq,  1  think  if  a  new  right  is  created,  or  a 
right  m  taken  away,  or  a  new  oblrgation  or 
duty  or  disability  imposed  in  respect  to  a  transaction 
then  passed,  the  statute  could  not  have  a  retrospective 
operation,  and  if  it  could  have  been  fairly  and 
properly  argued  that  an  eesential  ingredient  of  the 


offence  hed  been  altered,  then  these  provisions  ooaM 
not  be  applied  to  offences  committed  before  the 
pisaing  of  the  Act,  In  my  opinion  it  would  not  ba 
correct  to  describe  the  alteration  of  the  limit  of  time 
from  three  months  to  six  months  as  being  an  altera- 
tion of  the  character  of  the  offence  or  of  the  mode  o( 
the  defence*  The  offence  is  not  altered,  its  character 
is  not  altered^  the  defence  to  he  raised  is  not  alter^fd. 
Toe  time  within  which  the  prosecution  can  be  com- 
menced ie  extended  -  that  is  merely  a  matter  of  pro- 
oednre»  and  the  defence  ought  not  to  prevail.  The 
conviction  muat  be  affirmed. 

Law  BAN  OB.  EEEfNEDYp  Chakwell,  and  Phuxi- 
MORE,  J  J,  I  concurred. 

Solicitors  for  the  defence,  Cohtirn  Jt  ^o, 

SoHoitors  for  the  proiecution»  Mr^iii  PhiUipiw  ^ 

Son. 


Jao*  t7« 


IN  BANKRUPTOY. 
K,  B.  Div,   1 
(B-gham,  JO  J 

In  re  Eastoatb, 
E.t  part4  The  TausTEE.  («.) 

Bttnkruptqf — Proptri^  of  baakrupt—TitU  of  Ira^les^ 

GoinU  oMuintd  by  htmkrupt  on  ere  it t  wtihoul  inffuftm 

to  pity  for  them— Contract  indtitM  by /rat*d — Eit/hii^/ 

creditor  to  take  back  gmdM—Biinkruptctf  Ad,  1«83  (44 

cfc  47  Vict,  c  52),  »u  43,  44, 

Whtre  a  bankrupt  hfU  obtained  go*)d9  on  credit  wi^^ 
any  Intention  of  paying  for  tfurtn  the  vendor  is  eatiW<«f 
to  treat  the  contract  of  eah  a$  having  been  tnductd  hf 
fratid,  and  to  dit^ijirm  the  conimct  and  takt  back  hi* 
goofit  after  notice  of  act  of  bankruptcy,  provided  ikai  A« 
ditaffirm'i  the  contract  within  a  reattmaMe  Unm  of  kie 
d\$otfV€ry  of  the  frauds 

Motion  by  the  trustee  in  the  b*nkfiiptcy  for  a 
declaration  that  oarUin  goods  sold  by  the  respondeDt 
Bowling  to  the  bankrupt  on  credit,  and  taken  b«;k 
by  Bowling  with  notice  of  an  available  act  of  bank- 
ruptcy, formed  ptrt  of  the  estate  of  the  bankrupt,  and 
foe  an  order  that  they  be  delivered  up  to  the 
trustee. 

In  February,  1904,  the  bankrupt  EdStgate,  took  a 
house  at  Button,  Bcirrey,  on  the  streogth  of  falsi 
references,  and  protseeied  to  order  goods  frota  iMm 
tradesmen  in  the  neighbourhood.  Bowling,  the 
respondent,  supplied  him  with  itoods  on  credit  to  Uie 
valae  of  £9  7s.  4d.  between  the  9th  of  M*rch  and  tlie 
15th  of  April, 

On  tlie  20th  of  April  Bowling  issued  a  summons  in 
the  county  court  for  the  price  of  the  goods,  but  on  Ih* 
same  day  the  landlord  put  in  a  distress  for  rent  and 
found  that  the  bankrupt  had  d»»parted  to  avcad  his 
creditors,  thus  committing  an  act  of  bankrui^t^y  on 
or  about  that  date. 

On  the  27th  of  April  Bowling  afid  some  other 
creditors  weot  to  the  house,  and,  having  eff>»t3tei  an 
entrance,  took  back  the  goods  which  they  had 
supplied. 

A  bankruptcy  petition  was  presented  on  the  4tli  ol 
May,  and  a  receivirtg  order  was  made*  and  Eastgate 
was  adjudged  bankrupt  on  the  20th  of  M%y. 

The  bankrupt  having  been  found  guilty  of  fea^idl 
in  another  part  of  England,  wat  sentenced  to  ftvt 
years*  penal  servitude,  and  while  serving  that  aeiitlflliO* 
he  was  charged  by  some  Sutton  creditors  other  than 
Bowling   with  obtaining  credit  by  fraud,  to  wkidl 

(«0  Reported  by  P,  M,  Faakcke,  Esq.,  BarnatM^* 
at-Law. 
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High  Court. 

In  bx  Eastoatb,— In  be  Cabteb  &  Ellis. 

COUBT  OF  APFXAT- 

oharffe  he  pleaded  guilty  at  the  Surrey  Sessions  on 
the  16th  of  August,  1904. 

Clayton^  for  the  trustee.— The  bankrupt  did  not 
obtalo  these  goods  from  the  respondent  by  means  of 
any  fraud  or  false  pretence,  he  obtained  them  on 
credit  in  the  ordinary  way ;  the  property  passed  to 
him  under  a  contract  of  sale.  After  notice  of  an 
act  of  bankruptcy  the  creditor  could  not  disaffirm  the 
contract.  If  the  bankrupt  had  given  him  back  the 
^ods  it  would  have  been  a  fraudulent  preference : 
In  re  Fletcher^  Ex  parte  Suffolk,  9  Morr.  8.  At  the 
date  of  the  commencement  of  the  bankruptcy  these 
goods  were  the  property  of  the  bankrupt,  and  con- 
sequently became  vested  in  the  trustee. 

8.  Q.  Lmhingion,  for  the  respondent. — It  is  quit) 
dear  that  at  the  time  when  the  bankrupt  obtuned 
these  goods  he  had  no  intention  of  paying  for  them, 
and  that  amounts  to  a  fraudulent  representation 
which  will  allow  the  vendor  to  disaffirm  the  contract 
even  after  he  has  knowledge  of  an  act  of  bankruptcy. 
They  were  obtained  by  fraud  and  the  trustee  has  no 
title  to  them :  Noad  v.  Green,  15  M.  &  W.  216. 

Clayton  replied. 

BiGHAH,  J.— The  question  which  I  have  to  deter- 
mine is  whether  at  the  time  when  Bowling  took  pos- 
session of  these  goods  they  formed  part  of  the  bank- 
rupt's estate.    I  think  they  did  not. 

The  bankrupt  took  a  house  at  Sutton  in  February, 
1904,  and  then  began  to  make  purchases  in  the 
neighbourhood  on  credit.  In  my  opinion  he  never 
had  the  least  intention  of  paying  for  any  of  the  goods 
which  he  bought.  He  pretended  falsely  to  the 
persons  from  whom  he  got  the  p^oods  that  he  intended 
to  pay  for  them  when  in  reality  he  did  not  intend 
anything  of  the  kind,  and  in  that  way  he  got  posses- 
sion of  the  goods. 

In  my  opinion,  as  soon  as  the  vendors  found  out 
that  he  had  bought  their  goods  without  any  ihtention 
of  paying  for  them,  they  were  entitled  to  treat  the 
contracts  as  contracts  obtained  by  fraud,  and  to  dis- 
affirm them  within  a  reasonable  time  after  the 
discovery  of  the  fraud.  In  this  case  the  sales  took 
place  between  the  9th  of  March  and  the  15  th  of  April. 
On  the  20 kh  of  April,  as  Bowling  did  not  get  his 
money,  he  instituted  proceedings  in  the  county  court 
to  recover  the  price.  He  did  not  at  that  time  know 
the  circumstances.  But  a  day  or  two  lat  ^r  Bowling 
discovered  that  the  bankrupt  had  absconded  and  com- 
mitted an  act  of  bankruptcy,  and  then  for  the  first 
time  found  out  the  fraud.  In  my  view  he  then  dis- 
affirmed the  contract  and,  as  he  was  entitled  to  do,  he 
took  back  his  property.  The  question  now  arises,  did 
this  property,  at  the  time  he  took  it,  belong  to  the 
bankrupt's  estate  ?  The  trustee  acquires  only  the 
interest  of  the  bankrupt  in  property  he  finds  in  the 
bankrupt's  possession,  he  takes  it  subject  to  the  rights 
of  third  puties.  This  property  was  subject  to  the 
vendor's  right  to  disaffirm  the  contract  of  sale  and  re- 
take possession  of  the  goods. 

Application  dismissed. 

Solicitors  for  the  truste(»,  Spence,  Gibson,  A  Co. 

Solicitors  for  respondent,  Parker,  Garrett,  Holman, 
&  Eowden,  for  Itose,  Sutton. 


emvt  Of  iSppeaU 

From  K.  B.  Div.  (In  Bkcy.)       ) 
(Vaujrhan  Wdliams  and  Stirling,  >  March  3,  11,  13. 
L.J  J.,  and  Barnes,  P.)  J 

In  re  Cartbe  &  Ellis. 
Ex  parte  Savill  Beothkks  (Limited),  (a.) 

Bankruptcy —  Lessee  —  Disclaimer  —  Mortgage  by  sub" 
demise — Vesting  order  —  Liabilities  of  mortgagee — 
Discreti(>n  of  court — Bankruptcy  Act,  1883  (46  <fc  47 
Vict,  c.  52),  s,  65  (I)  (2)  {(^)— Bankruptcy  Act,  1890 
(53ife54  Vict.c,  71),  5.  13. 

The  intention  of  the  Legislature  in  enabling  the  trustee 
of  a  bankrupt  to  disclaim  onerous  property  is  to  interfere 
as  little  as  possible  with  the  rights  and  liabilities  of  third 
parties.  In  exercising  the  wide  discretion  given  to  it,  in 
the  case  of  a  disclaimer  of  leasehold  property,  by  section 
13  o/  the  Bankruptcy  Act,  1890,  the  court  should  give 
effect  as  far  as  possible  to  this  intention,  and  see  that  its 
discretion  is  so  exercised  that  not  only  do  the  sub'lessees, 
or  mortgagees  by  sub^demise,  gain  no  advantage,  but  also 
that  no  injustice  is  thereby  done  to  the  landlords. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Giffdid. 

By  seven  indentures  of  lease,  each  dated  the  1st  of 
March,  1904,  made  in  pursuance  of  a  previous  build- 
ing agreement  the  Coopers'  Oompaiiy  demised  to 
Messrs.  Carter  &  Ellis  seven  messusges  in  Beckton- 
road.  West  Ham,  for,  in  each  case,  a  term  of  ninety- 
nine  years  from  the  29th  of  September,  1903,  at  a 
small  ground-rent,  the  rents  varying  from  £4  10s.  to 
£3  10s. 

Any  assigoment  of  the  leases  was  to  be  registered 
with  the  derk  of  the  lessor  company,  but,  except  for 
that,  there  was  no  restriction  on  tlie  right  of  the 
lesses  to  assign. 

By  indenture  of  the  1st  of  March,  1904  ;  Carter  & 
Ellis  demised  the  several  messuages  to  Savill  Brothers 
(Limited)  for  the  residues  then  unexpired  of  the 
several  terms  of  ninety-nine  years  except  the  last 
day  of  each  term  by  way  of  mortgage  for  securing 
the  sum  of  £1,864  lis.  Id.,  and  interest. 

On  the  24th  of  March,  1904,  a  petition  in  bank- 
ruptcy against  Carter  &  Ellis  was  filed;  on  the  12th 
of  April  a  receiving  order  was  made  against  them, 
and  on  the  19th  of  April  they  were  adjudged  bank- 
rupts. The  official  receiver,  the*  trustee  in  the  bank- 
ruptcy, on  the  10th  of  November,  1904,  disclaimed  all 
interest  in  the  several  leases  of  the  1st  of  March,  1904. 
Savill  Brothers  made  no  application  for  an  order 
vesting  the  property  in  them  and  making  them  subject 
to  the  same  liabilities  as  the  bankrupts  were  subject 
to  under^  the  leases  at  the  date  of  the  filing  of  the 
petition.  The  registrar,  on  the  6th  of  February,  1905, 
upon  the  application  of  the  lessors,  made  an  order 
that  unless  Savill  Brothers  (Limited)  should  within 
the  time  mentioned  *'  elect  to  accept  and  apply  for  an 
order  vesting  in  them  the  premises  disolsimed  by  the 
trustee,  and  making  them  subject  to  the  same  liabili- 
ties as  the  bankrupts  were  subject  to  under  the  leases 
in  reapeot  of  the  premises  at  the  date  of  the  filing  of 
the  petition,  they  should  be,  and  were  thereby, 
excluded  from  all  interest  in  and  security  upon  the 
said  premises." 

Savill  Brothers  appealed. 

The  houses  built  on  the  property  were  new  houses, 
and  the  rent  had  been  paid,  and  the  covenants  of  the 
leases  had  been  observed. 

(a.)  Reported  by  J.  L  SnBLma,  Esq.,  Barrister- 
at-Law. 
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CotTBT  OF  Appeal. 


Jm  es  Cabtsr  &  Ellis. 


Coumx  OF  Appbaiu 


Tt%  leaaeei  Ltd  made  ft  aeoond  mortgage  by  deposit 
in  f&TOUF  of  a  Mr.  PhilHps,  bat  be  did  not  ask  for  any 
TestiDg  order. 

The  folio wiug  are  the  mateiial  i^ctiaiis  of  the 
Bankruptcy  Acta : 

BBtjkmptcy  Act,  1833,  s,  55 :  *'  (1)  Where  any  part 
of  the  property  of  the  bankrupt  coniists  of  land  of  any 
tenure  burdeaed  with  onerous  covenantsj  ol  shares 
or  sfasck  in  aompanieSp  of  unprofitable  contractSi  or  of 
any  other  property  that  is  unsftleable,  or  not  readily 
saleable,  by  reason  of  its  binding  the  possessor 
thereof  to  the  performance  of  any  onerous  act,  or  to 
the  payment  of  any  aum  of  money »  the  trnttee,  not- 
withstanding that  he  has  end  savoured  to  sell  or  has 
t&ken  posaeesion  of  the  proper ty^  or  exeroiaed  any  act 
of  ow'jierabip  in  r^ation  thereto,  but  subject  to  the 
provisions  of  this  section,  may,  by  writing  signed  by 
biEii,  at  any  time  within  three  months  after  the  3 rat 
appointment  of  a  truatee  disclaim  the  property*  .  ,  . 
(2)  The  disclaimer  ah  all  operate  to  det^rmiQe,  as 
from  the  date  ol  disclaimer,  the  rights,  interests,  and 
liabilities  of  the  bankrupt  and  hia  property  in  or  in 
respoot  of  the  property  disclaimed,  aud  shall  also 
diAcharge  the  truatee  from  all  personal  liability  in 
T€epect  of  the  property  disclaimed  as  from  the  date 
when  the  property  nested  in  him,  but  shall  not, 
eoicept  BO  far  as  is  necessary  for  the  purpose  of 
felf'asing  the  btnkrupt  and  hia  propert?  and  the 
tmstee  fvoni  liability,  affect  the  rights  and  liabilities 
of  any  other  peraon."  **  (6)  Th'i  court  may  on  appli- 
nation  by  any  person  either  claiming  any  iDterest  in 
any  disclaimed  property,  or  under  any  liability  not 
discharged  by  ibis  Act  in  respect  of  any  disclaimed 
property^  and  on  hearing  such  persons  as  it  thinks  fit, 
make  an  order  for  the  vesting  of  the  property  in  or 
dflitery  thereof  to  any  peraon  entiUed  theretOt  or  to 
whom  it  may  aeem  just  that  tbe  same  should  be 
delivered  by  way  of  compensation  for  snch  liability 
ai  aforesaid,  or  a  trustee  for  him,  and  on  such  terma 
as  the  court  thinks  just,  and  on  any  suoh  vesting 
order  ln^iog  made  the  property  oomp^iaed  therein 
shall  vent  accordingly  in  the  person  therein  named  in 
that  bshalf  without  any  conveyance  or  assignment 
for  the  purpose.  Provided  always  that  where  the 
property  disclaimed  is  of  a  leasehold  nature,  the 
court  shall  not  make  a  vesting  order  in  favour  of  any 
person  ol  aiming  und«r  the  bankrupt,  whether  as 
underlpasee  or  as  mortgagee  by  demise,  except  upon 
the  terma  of  making  Biioti  person  subject  to  the  e*me 
liabiltties  and  oblig*t»ona  as  the  b'tnkrnpt  waa  subject 
to  under  the  lease  in  respect  of  the  property  at  the 
date  when  the  bankruptcy  petition  waa  filed,  aod  any 
mortgagee  or  underlfssee  declining  to  accept  a  vest- 
ing order  on  anuh  terma  shall  be  excluded  from  aU 
inter e it  and  aeourity  upon  tbe  properly,  and,  if  there 
shall  be  no  peraon  claiming  under  the  bankrupt  who 
is  willing  to  accept  such  an  order  upon  such  terms, 
the  court  shall  have  power  to  vest  the  binkrupt's 
estate  and  interest  in  the  property  in  any  person 
Eable  either  personally  or  in  a  represeotative 
character,  and  either  alone  or  jointly  with  the  baok- 
rupt  to  XJerform  the  lessee's  covenants  in  such  lease 
freed  and  discharged  from  all  estateSi  incumbrances, 
and  inters sta  created  therein  by  the  bankrupt/* 

Bankruptcy  Act,  1890,  s.  13:  **The  period  of 
twelve  months  shall  be  substituted  for  each  of  the 
periods  of  three  months  and  two  months  limited  by 
anb-ieotion  1  of  section  55  of  the  principal  Act, 
and  such  period  of  twelve  mouths  m*y  be  extended 
by  the  court  The  court  may,  i(  it  thinks  fit.  modify 
the  terms  prescribed  by  the  proviso  in  anb-seotion  6 
of  the  same  lectioo,  so  ai  to  make  the  peraon  in  whose 
favour  tbe  vesting  order  may  be  made  anbject  only 
to  the  same  litibilities  and  obligationa  as  if  tlie  lease 
that  had  been  assigned  to  him  at  a  date  when  the 


bankruptoy  petitiDn  waa  filed  and  (if  tbe  oito  m 
requirea)  as  if  the  lease  had  comprised  only  the 
property  comprised  in  the  vesting  order/* 

Aaihury,  K*C.^  and  Hamtllt  for  the  appetlanta,— 
We  daim  the  benefit  of  leotion  13  of  the  Bankruptcy 
Act,  1S90>  That  section  waa  introdnced  to  meet  oaiea 
which  were  found  to  bear  hardly  upon  mortgagees. 
I'l  ttie  present  case  nnlesa  the  aeation  is  applied 
either  the  mortgat^ees  will  loae  thi^ir  aecarity  alto- 
gether or  they  will  be  liable  for  the  whole  period  of 
ninety* nine  years  under  the  covenants  in  the  leait^  ai  if 
they  had  been  tbe  original  leasees*  It  is  difficult  to 
imagine  any  case  in  which  the  court  would  apply 
section  13  if  not  in  the  present.  This  case  is  distinct 
from  /?*  Tf  Wfilk^r,  2  Morr,  RO,  43  W,  R.  Dig,  15, 
where  a  similar  applicati:}n  was  re  Cosed,  because  in 
that  case  there  had  been  breaches  of  tbe  covenant 
prior  to  the  bankniptuy,  aod  the  effect  of  an  order 
vesting  the  leateholds  in  the  mortgagees  as  from  the 
date  of  the  bankruptcy  would  have  been  to  deprive 
tbe  landlord  of  bis  remedies  in  respect  of  those 
breaches. 

They  also  cited  In  ft  FinUy,  37  W.  E,  6,  21 
Q.  B,  D.  475. 

Upjohn ^  K.C.J  and  IFctcc,  for  the  retpondenta^ — 
SpGtion  13  of  the  Act  of  1890  only  gives  the  oouit  a 
discretion  to  modify  tlie  terms  prescribed  by  se^tloa 
65  (b)  if  it  thinks  fit.  It  follows,  therefore,  that  to 
induce  the  court  to  exercise  such  discretion  tha 
appellanta  must  show  good  cause.  There  ia  no  reason 
in  the  present  cate  why  the  mortgag^^ea  should  not 
be  subject  to  the  same  terma  and  liabilities  as  w«re 
imposed  on  the  bankrupt  by  the  original  lease. 

Asthury,  KJJ.^  in  reply  cited  Doe  v.  Fykit  5 
M:,  as,  146;  Smalley  v,  Bardmgs,  2&  W.  E.  551, 
7  Q.  B.  D,  524, 

(7«r,  adv,  I'wK, 

Yahohan  WiLLiAMa,  L,J.j  referred  to  the  facts, 
and  continued:  Tbe  question  that  we  have  to 
determine  is  wheiber  the  order  of  th#  learned 
registrar,  having  regard  to  the  state  of  thinga 
whioh  are  recited  in  the  order,  was  a  right  nrdar 
to  make  or  not.  The  oontention  of  the  appeUanti  ii 
that  the  order  which  should  have  been  made  was  an 
order  in  parsuance  of  aection  13  of  tbe  Act  of  1890 
vesting  tbe  premises,  the  subject  of  the  mortgage,  in 
them  subject  only  to  tbe  same  liabilities  and  obliga* 
tions  as  if  tbe  lease  had  been  aaaigned  to  them  at  tht 
date  when  the  bankruptcy  waa  fil<-d.  In  my  jndg- 
mi^nt,  the  order  of  the  learned  registrar  waa  not  the 
right  order,  and  I  think  that  the  contention  of  the 
app^ll&uti  is  substantially  right.  Section  55  of  the 
Baokrnptcy  Act,  1883,  and  section  13  of  tbe  Act  of 
1890,  taken  together,  are  not  very  esay  to  oonstme, 
and  I  can  very  well  understand  the  difficulty  that 
may  have  presented  itself  to  tbe  mind  of  the  leamdd 
registrar  when  he  was  asked  to  apply  these  two 
sections  to  the  state  of  things  existing  in  the  pretent 
case,  I  do  not  propose  in  this  judgment  to  determine 
or  to  express  any  opinion  upon  any t hie g  beyond  that 
which  it  is  abfloiutely  necessary  to  do  in  the  dednon 
of  this  case, 

I  propose,  before  dealing  with  the  sectiona  in  detail, 
to  say,  generally,  what  the  ground  of  any  deoidon  in 
this  case  ia.  I  am  of  opinion  that  the  intention  of  the 
Legislature  in  cases  of  disclaimer  by  a  trustee  in 
baokfuptcy  appears  to  have  been,  when  providing  for 
the  relief  of  the  tmstee  from  liability  in  respect  of 
onerous  obligations,  inclnding  the  obligations  arising 
under  a  lease,  to  do  so  with  aa  little  disturbance  aa 
might  be  by  reason  of  the  disclaimer  of  the  right*  and 
liabilities  of  third  persona,  That  appears  in  tab- 
section  2  of  section  55,    The  baait  of  my  judgment 
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in  this  case  is  that  the  order  made  by  the  registrar 
does  affect  the  rights  and  liabilities  of  the  appellants 
in  a  way  which  is  not  necessary  for  the  purpose  of 
releasiDg  the  bsnkrupt  and  hu  property  and  the 
tmstee  m>m  lisbility. 

Under  these  drcnmstanoes  I  have  to  comider 
whether  the  order  asked  for  by  the  appellants  is  an 
order  which  will  reslly  carry  out  the  intention  of  the 
Leffislatnre  as  declared  in  sub-section  2  of  section  65, 
and  do  that  without  doiog  any  injustice  to  the  ground 
landlords.  I  think  tbat  such  an  order,  putting  the 
appellants  in  the  position  of  assignees  of  the  lease,  is 
an  order  which  wul  best  carry  oat  the  declaration  of 
intention  by  the  Legislature,  and  is  also  an  order 
which  inflicts  no  injustice  upon  the  ground  landlords. 
At  common  law,  if  there  was  a  lease  and  a  sub-leaie, 
and  the  lease  for  any  reason  whatsoever  became  ex- 
tinguished, the  lub-lease  disappeared — the  branch 
fell  with  the  tree.  Bot  then  the  Legislature  stepped 
in,  and  to  some  extent  in  the  reign  of  (George  IL,  and 
finally  by  tbe  Beal  Property  Amendment  Act,  1845, 
provition  was  made  for  preserving  the  rights  of  tbe 
sab-lessee  in  cases  in  which  there  was  a  voluntary 
surrender  of  the  lease  accepted  by  the  landlords. 
Under  the  Acts  of  Parliament  dealing  with  bank- 
ruptcy prior  to  1869  there  was  no  particular  pro- 
vision made  for  disclaimer  whatsoever.  The  asiignee 
in  bankruptcy  was  not  bound  to  accept  a  damnosa 
hcBrSdiku,  and  the  lease  was  left  outside  the  property 
which  passed  to  the  lepresentatives  of  the  creditors. 
This  led  to  a  great  deal  of  difficulty  and  litigation, 
and  in  1869  provision  was  made  for  the  first  time  for 
disclaimer,  and,  to  put  it  shortly,  that  disclaimer  was 
intended  expressly  to  operate  as  if  there  had  been  a 
voluntary  surrender  by  the  disclaiming  trustees.  No 
doubt  that  provision  was  expressly  put  into  the  Act  to 
preserve  the  rights  of  sub-lessees  and  others  claiming 
under  the  lessee.  But  this  was  found  not  to  work 
perfectly,  and  when  the  Act  of  1883  was  passed  section 
66  was  substituted  for  section  23  of  the  Act  of  1869, 
and  tbe  words  about  the  disclaimer  operating  as  a 
surrender  are  omitted  from  section  55.  Tbe  Legis- 
lature did  not  content  itself  with  merely  makinff  the 
declaration,  which  appears  in  sub-section  2  of  that 
section,  but  made  a  fmrther  provision  in  the  first  clause 
of  sub-section  6  to  enable  effect  to  be  given  to  that 
declaration.  Then,  having  dealt  thus  with  onerous 
property  generally,  the  proviso  in  sub-section  6  goes 
on  to  deal  with  tbe  particular  case  of  leases.  If  tbat 
sub-section  had  remained  unmodified  I  think  the 
order  made  by  the  learned  registrar  would  have  been 
perfectly  right ;  but  it  became  apparent,  by  reason  of 
cases  which  came  into  court,  that  to  make  the  under- 
lessee,  or  other  person  claiming  through  the  lessee, 
accept  all  the  liaoilities  of  the  Tessea  or  otherwise  be 
excluded  irom  all  interest  in  and  security  upon  the 
property  might  work  injustice,  and  might  be  really  a 
mo4  grave  departure  from  the  declaration  of  th«» 
Legislature  in  sub-section  2  of  section  55,  that  the 
disclaimer  should  not,  except  so  far  as  necessary  for 
the  purpose  of  releasing  the  bankrupt  and  his  pro- 
perty and  the  trustee  from  liability,  aff«H)t  the  rights 
and  liabilities  of  other  persons ;  and  that  hnvg  so, 
the  Legislature  enacted  the  provision  contained  in 
section  13  of  the  Act  of  1890. 

I  do  not  read  section  13  of  the  Act  of  1890  as  a 
repeal  of  the  proviso  in  sub-section  6  of  section  55  of 
the  Act  of  1883,  nor  do  I  read  it  as  making  it  obliga- 
tory upon  the  court  in  all  cases  of  a  character  falling 
within  the  proviso  in  sub-section  6  of  section  55  to 
make  an  oider  putting  the  sub- lessee  in  a  position 
where  he  is  subject  only  to  the  same  liabilities  as  if 
the  lease  had  been  assigned  to  him  at  the  date  when 
the  bankruptcy  petition  was  filed.  The  court  has 
always  a  cuscretion  in  the  matter.    I   had,  when 


sitting  in  the  Court  of  Bankruptcy,  to  construe  section 
13  in  7n  re  Walker ,  and  in  that  case,  which  was  a  case 
in  which  the  real  question  at  issue  between  the  parties 
was  whether  or  not  the  vesting  order  was  to  leave  the 
person  in  whom  the  property  was  to  vest  subject  to 
the  lisbilites  accruing  by  reason  of  past  breaches  of 
coven«nt,  I  thought  that  it  would  be  unjust  to  make 
an  order  that  those  persons  should  take  the  property 
subject  only  to  the  same  liabilities  and  obligations  as 
if  the  lease  had  been  assigned  to  them  at  the  date 
when  the  bankruptcy  petition  was  filed.  If  I  recol- 
lect rightly,  the  suggestion  in  that  case  was  of 
intermediate  breaches  between  those  two  dates.  I 
acted  upon  that  view,  but  I  should  have  declined  to 
make  tbe  order  contemplated  by  section  55  of  the 
Act  of  1883  if  the  lessor  had  not  been  willing  to 
accept  certain  conditions  which  were  embodied  in  my 
order.  I  do  not  mention  that  case  as  i^f  cting  this 
case  further  than  this — that  it  was  a  case  in  which 
I  was  of  opinion  that  section  13  did  not  make  it 
obligatory  upon  me  to  make  the  vesting  order  as 
upon  an  assignment  of  the  lease,  but  gave  me  dis- 
cretion as  to  whether  I  would  make  the  order  or  not. 
I  was  onJy  willing  to  make  the  order  if  the  person 
desiring  it  was  willing  on  his  part  to  acc«*pt  some 
conditions  which  I  thought  essential  to  doing  justice 
between  the  parties. 

I  wish  to  say,  before  parting  with  the  discussion, 
of  section  55  and  section  Id^'that  I  am  not  satisfied  at 
present  that  the  person  to  whom  the  vesting  order 
28  offered  at  the  time  of  the  application  of  the 
Undlord  being  heard  is  entitled  to  say  that  for 
all  purposes  the  onu$  of  proof  must  be  thrown 
upon  the  landlord,  and  that  for  no  purpose  can  the 
sub-lessee,  or  other  person  having  an  interest  derived 
under  the  lease,  be  treated  as  an  applicant.  I  do  not 
know  that  I  have  to  decide  anv  such  question,  and 
I  do  not  propose,  therefore,  to  aedde  it ;  but  I  am 
not  satisfied  at  present  that  the  argument  which  was 
addressed  to  us  as  to  the  position  of  tbe  sub-lessee  is 
sound. 

Now,  asking  myself  the  question  whether  the  order 
vesting  tbe  property  in  the  mortgagees  by  sub- 
demise,  if  it  should  be  made  in  the  shape  contemplated 
by  section  13  of  the  Act  of  1890,  would  give  to  them 
anything  more  than  they  would  havA  had  if  there  had 
been  no  disclaimer.  I  am  of  opinion  that,  in  i>ub- 
stance,  to  make  them  now  in  the  posi'ion  of  assignees 
of  the  lease  woold  give  them  nothing:  more  than 
they  would  have  had  if  there  had  been  no  dis- 
claimer at  alL  In  these  particular  leases  thc^re  is  no 
restriction  on  assignment.  There  is  a  provision 
that  the  assignment  is  to  be  rpgistert^d;  but,  apart 
from  tbat,  the  lessee  has  an  absolute  right  to  assign, 
and  it  seems  to  me  that  if  the  lessee  had  assign-  d 
this  lease  to  the  mortgagees,  the  landlords  could 
not  have  interfered  or  oomplaiund  at  all,  and  it  se^-ms 
to  me  further,  that  the  position  of  the  sub-lessees  on 
t)ecomiog  assignees  of  the  lease  would  have  been  sub- 
stantudly  identical  with  tbe  position  of  a  sut)-le«8ee 
if  an  ord'^r  is  made  in  hi«  favour  under  tbe  powers  of 
section  13  of  the  Act  of  1890.  But  even  if  that  were 
not  the  cas«>  (and  I  express  my  opini  *u  mo«t  positively 
that  it  is  the  casn),  it  is  perfectly  manifest  tbnt  to 
make  an  order  in  the  terms  in  which  this  order  has 
been  made  would  put  the  mortgage«>s  by  sub-d  mise 
ia  a  very  much  worse  position  than  they  would  have 
been  if  there  had  been  no  disclaimer.  But  I  do  not 
think  that  when  one  has  consid^-red  in  this  way  the 
position  of  the  mortgagee  by  sub- demise,  and  arrived 
at  the  condusion  that  no  profit,  no  improvement  in 
position,  is  being  given  to  him  by  an  order  made 
under  the  powers  of  section  13,  one  has  considered 
all  that  it  is  incumbent  upon  the  court  to  consider,  the 
court  having,  as  I  have  already  stated,  a  discretion 
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in  the  esterciBe  of  thoao  powera.  I  think  that,  havfog 
thftt  difcretioD,  the  court  ought  to  go  a  atep  farther 
Htid  aek  whether  it  m^y  not  be  that,  notwithstauding 
that  the  poiition  of  the  mortgagee  by  sab -demise  ie 
cot  improved  I  yet  ftDine  Id  justice  would  ba  doaa  to 
th6  landlord «  In  my  judgmeut,  it  ia  just  at  obliga- 
tory upon  the  com  t  to  see  that  no  auch  injuBtiue  is 
done  to  the  landlord  by  making  the  order  as  it  ia  to 
avoid,  if  possible,  giving  a  profit  or  advantage  to  the 
mortgagee*  Asking  myielf  the  qaeation  in  this  cise, 
I  cannot  see,  baring  regard  to  the  terma  of  these 
lease's,  that  any  injustice  whatever  ia  done  to  the 
landlords*  Of  course  it  is  open  to  a  landlord  at  the 
time  when  the  lease  ia  made  to  insert  provisions 
which  would  put  him  in  a  better  position  than  theae 
landlords  are  in  the  event  either  of  the  leasee  wlsbiug 
to  aABign  or  of  his  beooming  bankrupt.  But  tbe 
partiea  to  this  bargain  have  not  chosen  to  iosert  any 
auch  provisions  in  theleasea.  Under  those  circunitances 
I  come  unhesitatingly  to  the  oon elusion  that  no 
injustice  is  done  to  the  landlord  in  thia  caae;  and  I 
think  that  when  ouoe  we  come  to  the  conclusion  that 
the  mortgagee!  by  anbdemiid  obtained  no  unduEj 
advanta^  by  an  order  under  sectton  13— that  is  to 
say,  no  improvement  in  their  position  from  what  it 
was  potentially  under  the  terms  of  the  leases  and 
the  6ubdemiRe--and  alio  to  the  conclusion  that  no 
injustice  is  don#  to  tbe  landlords,  it  folio wa  almost 
necessarily  that  our  judicial  discretion  ought  to  he 
exercised  by  making  the  order  which  is  contemplated 
by  section  13. 

The  reauit^  there  fore  ^  in  this  case  ia^  that  the  order 
appealed  against  will  be  reversed  ^  and  that  an  order 
will  be  made  vesting  theae  leases  in  Meaara*  Savill 
Brotheri,  iubject  only  to  the  same  liabilities  and 
obh'gations  as  it  the  leases  had  been  ai signed  to  them 
at  tbe  date  when  the^ankruptcy  petition  was  fikd* 

With  regard  to  Mr.  Phillips,  who  is  mortgagee  by 
depoait^  he  ia  represented  here  by  the  counsel  who 
represents  Messrs,  Savill  Brothers,  and  he  does  not 
ask  us  to  make  any  special  order  for  his  protection. 

I  can  quite  understand  that,  because  it  seems  to  me 
that  in  aubatance  the  order  for  tbe  vesting  of  this 
property  in  the  mortgagees  by  aubdemije  as  if  they 
were  assignees  aifords  M  necessary  protection  to  Mr. 
Phillipi  as  mortgagee  by  deposit. 

Stielikq,  LJ.— I  have  arrived  at  the  same  con- 
dusion*  I  only  mean  to  decide  that  thia  is  a  cose  in 
which  the  discretion  which  is  given  to  the  court  by 
section  13  of  the  Bankruptcy  Act,  1800,  may  be 
properly  enerciaed  in  favour  of  the  mortgagees,  and  I 
arrive  at  that  conclusion  upon  consideration  of  all  the 
circumstaiices  of  the  case.  [His  lordship  referred  to 
the  facts,  observing  that  there  was  no  queation  in  the 
case  of  any  right  of  the  leaaora  to  enter  in  reepect  of 
BDy  breach  of  covenant,  and  that  there  was  no  evi- 
dence to  show  that  due  care  had  not  been  exercised 
by  the  lesaois  in  granting  the  leases  and  by  the  mort- 
gagees in  making  the  advance^  He  continued :] 
That  being  ao,  the  queation  we  have  to  consider  ia 
whether  the  order  made  by  the  registrar  ought  to 
stand,  or  whether^  in  favour  of  tbe  mortgageei,  the 
diacretion  oonfen-ed  by  section  13  of  the  Act  of  1890 

II  to  be  exerolsed.  The  position  of  the  matter  as  it 
stood  under  the  Act  of  1BS3  was  considered  by  the 
Court  of  Appeal  in  Iti  t€  Finh^^  and  Lindley,  L.J., 
in  hi  a  judgment,  points  out  the  atriklng  result  of  the 
provisions  of  aub-seotion  6  of  aection  o5  of  the  Act  of 
1883.  He  Bays:  "Whether  the  application  ia  made 
by  the  sub-lessee  or  by  the  original  leeaor»  in 
€ither  case  the  vesting  order  can  only  be  made 
in  favour  of  the  iub-lessee  subject  to  the  covenants 
and  oonditioas  of  the  original  lease;  and  if  the  aub- 
lewae  will  not  t&ke  the  pz-op^rty  on  those  terms, 


whiob«  of  course,  he  need  not  do,  than  these  cou- 
aequencp^s  aiipear  to  follow  :  First,  the  aub- leasee  will 
be  excludefi  from  all  interest  in  the  diaclaimed  pti3- 
perty ;  whether  the  latter  part  of  the  proviso  iu 
clftuie  6  will  apply  will  depend  upon  whether  there 
is  any  such  person  as  is  there  referred  to*  Ther^a 
may  or  may  not  be.  If  no  vesting  order  ii  made,  tbe 
lease  will  be  determined  under  sub- section  2,  tbe  cub- 
lease  will  be  determined  under  s^b^sectioa  G,  and  ths 
lessor  will  take  the  property  freed  from  both  lease 
and  sub-lease«  This  appears  to  us  to  ba  the  logical 
consequence  of  the  Act,  and  it  is  impossible  nol  tj 
see^  that  it  is  a  very  startling  result.  It  will  rtry 
aariously  affect  the  old  practice  of  taking  securities  on 
leasehold  property  by  way  of  sub-demtse,  the  whole 
object  of  which  was  to  prevent  the  mortgagee  from 
becoming  liable  t^  the  rent  and  to  the  covenants  and 
obliga!ioua  of  the  origioal  lease*  In  that  state  of 
things  the  Act  of  1S90  waa  passed  containiDg  the 
provision  in  section  13. 

Two  things  seem  to  me  to  deserve  notioa  with 
regard  to  that  section :  First,  the  operation  of  tlie 
section  is  somewhat  narrow  in  its  scope.  Lindlef , 
L,J.,  in  tbe  pismge  in  In  re  Finlty  which  I  hava 
read  pointed  out  that  the  provisions  of  snb- action  6 
of  section  55  of  tbe  Act  of  1883  would  seriou^y  a^«l 
the  practice  of  taking  sec uri lies  on  leasehold  ptoparly 
by  way  of  Bub-demise>  and  that  the  object  of  thitl 
mode  of  taking  a  mortgage  wjs  to  prevent  the 
mortgagee  from  becouiiag  Ibble  to  the  perforoiaaoe 
of  the  covenants*  The  mortgagee  lending  m:mey 
only  wanted  good  security  for  his  money,  and  bad  no 
intention  whatever  of  undertaking  the  performance 
of  the  duties  of  leasee*  But  the  Legislature  has  not 
seen  £t  to  give  the  court  acy  power  at  all  to  put  bim 
back  in  hia  old  petition.  His  sole  choice  is  bet  mmn 
takiog  a  vesting  ordf^r  making  him  subject  to  the 
aame  liabilities  and  obligations  as  the  bankrupt  ma 
subject  to  under  the  lease  in  retpect  of  the  prop*5rtf 
at  the  date  when  the  bankruptcy  petition  was  filed, 
and  being  made  subject  only  to  the  same  ItabUitiei 
and  obligationa  as  if  the  lease  bad  been  assigned  to 
him  at  the  same  date.  The  second  point  which 
deserves  to  be  noticed  I  think  is  the  very  wide 
diacretion  which  is  given  to  the  court*  The  court 
may  if  it  thinks  tit  modiiy  the  terms  preicribed  by  the 
proviso.  No  class  of  cases  is  pointed  at  in  particular 
to  which  that  section  is  to  apply*  There  ii  no 
limitation  on  the  discretion  except  that  it  Is  to  be 
a  judicial  dLscrction. 

That  being  bO|  what  ought  to  be  done  tn  tbe 
present  case  ?  In  the  one  case  the  lessors  wIO  g^t 
solvent  tenants  subject  for  a  term  of  ninety-nine 
yearSf  with  tbe  covenant  for  a  payment  of  rent  and 
the  performance  of  other  covenants  which  will  in  the 
end  be  more  serious  than  tlie  payment  of  the  rent. 
In  the  other  case  they  will  only  get  persona  who  are 
solvent  who  will  be  responsible  for  the  payment  of  the 
rent  and  performance  of  the  covenants  during  the 
period  when  they  occupy  or  continue  to  ba  aestgneei  of 
the  property »  and  who  will  be  at  liberty*  as  any  other 
assignee  of  the  bankrupt  would  be,  to  assign  over  as 
they  may  see  fit  without  any  restrictions. 

Lxpking  at  all  the  facts  of  the  case,  I  ask  mytaU 
which  seems  to  be  the  better  justice  of  tbe  two  F  J 
think  that  if  the  lessors  were  to  get  solvent  tenants  who 
happen  to  be  a  corporatioUi  and  whose  personal  liability 
therefore  may  be  very  readily  enforceable  daring  the 
period  of  ninety -nine  years  put  in  the  position  of 
their  own  tenant — the  lessors  having  granted  their 
lease  and  tbe  mortagees  having  taken  their  mortgage 


that  we  should  exercise  the  discretion  in  favour  of  tbe 
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mortgftgeei  and  say  that  they  are  only  to  be  made 
Bubjeot  to  the  same  liabilidei  and  obligations  as  if  the 
lease  had  been  assigned  to  them  at  the  date  when  the 
bankraptcy  petition  was  presented* 

Sir  GORBLL  Babnes,  p.— The  appellants'  contention 
in  this  case  is  that  they  ought  to  be  at  liberty  to  have 
a  vesting  order  of  the  disclaimed  property  subject 
only  to  the  same  liabilities  and  obligations  as  if  the 
lease  had  been  assigned  to  tbem  at  the  date  when  the 
bankruptcy  petition  was  filed.  The  opposing  conten- 
tion is  that  the  appellants  ought  to  take  a  vestinff 
order  making  them  subject  to  the  same  liabQities  and 
obligations  as  the  bankrupt  was  subject  to  under  the 
lease  in  respect  of  the  property  at  the  date  when  the 
bankruptcy  petition  was  filed.  The  contention  of 
tiie  appellanti  appears  to  me  in  the  circumstances 
of  this  particular  case  to  be  right.  I  cannot  see  that 
in  this  case  any  injustice  will  h%  done  to  the  lessor  by 
acceding  to  the  appellants'  contention,  whereas  the 
order  as  it  stands  miposes,  in  my  yiew,  unreasonable 
tems  on  the  appellants  and  puts  them  in  a  position 
which  is  contrary  to  the  intention  of  the  provuioos  of 
sub-section  2  of  section  55  of  the  Act  of  1883.  I 
therefore  i^ree  with  the  judgments  which  have  been 
pronounced. 

Appeal  aUovotd. 

Solicitors,  Sandilands  d:  Co. ;  E.  L,  Boyce. 


From  K.  B.  Div.  (In  Bkcy.).     ) 
(Vaughan  Williams,  Bomer,  and  >  Feb.  3. 

Stirling,  L.JJ.)  j 

In  re  Button. 
Ex  parte   Voss.  (a.) 

Bankruptcy — Petition — Secured  creditor  —  Estimate  of 
value  of  sectirity — Proof  in  bankruptcy — Undervalue 
—Miitake- Bankruptcy  Act,  1883  (46  ct-  47  Vict.  c. 
52),  M.  6  (2),  7  (3). 

If  in  a  petition  in  bankruptcy  ^  presented  by  a  secured 
creditor,  an  estimate  of  the  value  of  the  security  is  given 
in  accordance  with  sub-section  2  of  section  6  of  the  Bank- 
ruptcy Act,  1883,  the  court  will  not  inquire  into  the 
correctness  of  the  estimatct  provided  that  the  estimate  is 
genuine  and  not  a  mere  sham.  But  the  secured  creditor 
cannot  take  any  benefit  from  the  administration  in  bank- 
ruptcy except  on  the  basis  of  the  estimate.  Whether  he 
may  amend  his  estimate  upon  proof  of  mistake  as  to 
value,  qusdre. 

Ex  parte  Taylor,  In  re  Lacey,  13  Q,  B,  D,  128,  and 
In  re  Vautin,  fee  parte  Saffery,  48  IF.  It.  96,  discussed. 

This  was  an  appeal  by  a  debtor  from  a  receiving 
order. 

On  the  31st  of  March,  1904,  the  debtor  gave 
William  Voss  a  promissory  note  for  £300  for  money 
lent,  and  he  also  charged  certain  leasehold  premises 
in  Bethnal  Green  in  favour  of  Voss  as  security  for  the 
loan. 

On  the  7th  of  October  Voss  obtained  judgment 
against  the  debtor  on  the  promissory  note  for  £300 
with  interest  and  costs. 

On  the  4th  of  November  Voss  served  a  bankruptcy 
notice  on  the  debtor  for  payment  of  the  amount  of 
the  jnd^ent  debt.  The  debtor  failed  to  comply  with 
this  notice,  and  on  the  29th  of  Novembw  Voss  pre- 
sented a  bankruptcy  petition  against  him  for 
£316  18s.  2d.  Voss  stated  in  the  petition  that  he  held 
security  for  the  debt,  and  that  he  estimated  the  value 
of  his  security  at  £265,  thus  leaving  abalance  of  £51 


(a.)  Beported  by  J.  I.  Stiblzbo,  Esq.,  Barrister- 
at-Law. 


odd  unsecured.  The  debtor,  in  an  affidavit  filed  in 
opposition  to  the  petition,  stated  that  the  value  of 
the  security  was  not  lets  than  £600,  and  he  asked  for 
an  adjournment  to  arrange  a  transfer  of  the  security 
or  satisfy  the  daim. 

The  petition  came  on  for  hearing  on  the  20th  of 
December,  and  was  adjourned  by  consent  till  the  3rd 
of  January,  1905,  upon  the  terms  of  an  agreement 
whereby  the  debtor  agreed  to  pay  Voss  £50  and  the 
costs  of  hii  petition,  and  to  pay  the  debt  of  another 
creditor  who  had  also  filed  his  petition,  and  whose 
petition  came  on  for  hearing  concurrently  with  Toss's 
petition;  and  the  debtor  admitted  Yoss's  debt  and 
undertook  not  to  oppose  the  petition  at  the  adjourned 
hearing. 

On  the  adjourned  hearing  of  the  3rd  of  January, 
1905,  the  debtor  attempted  to  raise  the  question  as  to 
the  sufficiency  of  the  petitioning  creditor's  debt,  but 
the  registrar  held  that  he  was  precluded  from  doing 
so  by  the  terms  of  the  agreement  for  adjournment, 
and  he  made  a  receiving  order. 

The  debtor  appealed. 

Upon  the  appeal  further  affidavit  evidence  was 
adduced  on  both  sides  as  to  the  value  of  the  security. 

The  debtor's  surveyors  fixed  the  value  of  the 
security  at  from  £480  to  £560,  the  petitioning 
creditor's  surveyor  at  £250. 

Tindale  DaviSy  for  the  debtor. — ^There  is  no  good 
petitioning  creditor's  debt,  because  if  the  security 
were  properly  valued  it  would  cover  the  debt.  A 
petitioning  creditor  may  value  his  security  under 
section  6  (2)  of  the  Bankruptcy  Act,  1883,  and  then 
rest  on  his  security  without  proving  ;  or  if  he  does 
prove  there  is  nothing  to  bind  him  to  his  valuation, 
it  is  submitted  Ex  parte  Taylor,  In  re  Lacy,  13 
Q.  B.  D.  128,  32  W.  B.  Dig.  21,  was  wrongly  decided, 
because  the  Divisional  Court  in  that  case  assumed 
that  the  bankruptcy  rules  apply  to  the  valuation  in 
the  petition,  whereas  they  only  a  ply  to  the  valuation 
in  the  proof :  In  re  Vautin,  Ex  parte  Saffery,  48  W.  B. 
96,  [1899]  2  Q.  B.  549.  The  result  is  that  a  petition- 
inff  creditor  may  obtain  a  receiving  order  by  under- 
valuing his  security  and  then  decline  to  take  any 
further  proceedings  in  the  bankruptcy,  and  so  rnia 
the  estate.  Such  an  undeivaluation  is,  tl^erefore, 
"  other  sufficient  cause  "  within  section  7  (3).  The 
case  is  also  within  section  7  (3)  because  the  petition- 
ing creditor  put  pressure  on  the  debtor  and  obtained 
an  unfdr  advantage  for  himself. 

In  re  Otway,  [1895]  1  Q.  B.  812,  43  W.  B.  Dig.  17  ; 
Moor  V.  Anglo-Italian  Bank,  27  W.  B.  652,  10  Cb.  D. 
681 ;  In  re  Pogose,  30  W.  R.  980,  20  Ch.  D.  289,  were 
also  referred  to. 

Frank  Mellor,  for  the  petitioning  creditor. 

YAroHAB  Williams,  L.  J.— Having  regard  to  the 
contents  of  these  affidavits  it  seems  to  me  impossible 
to  say  that  the  creditor  has  not  complied  with  the 
requirements  of  sub-section  2  of  section  6  of  the 
Bankruptcy  Act,  1883,  in  the  case  of  a  petition  by 
a  secured  creditor.  ^Sub-section  2  is  as   follows: 

iEiB  lordship  read  the  sub-section,  and  continued :] 
t  seems  to  me  that  the  petitioning  creditor  has  in 
fact  complied  with  the  provision  as  to  valuation  of  his 
security;  he  has  given  an  estimate,  and  it  is  admitted 
that  his  estimate  is  such  that  it  is  impossible  to  say 
that  it  is  a  mere  sham,  or  not  a  substantial  estimate. 
It  was  urged  upon  us  that  the  registrar  should,  when 
a  petitioning  creditor  estimates  his  security,  inquire 
whetJier  the  estimate  is  right.  I  think  the  intention 
of  this  sub-section,  which  throws  on  the  creditor  the 
du^  of  ms^ng  an  estimate,  was  to  avoid  the 
necessity  for  any  such  inquiries.  It  is  said  that  that 
is  not  likely  to  have  been  the  intention  of  the 
Legislature,  because  it  would  enable  a  malicious  or 
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UDBcfupuloui  creditor  to  make  a  fictitiouB  efttimate  or 
unddtvikla©  bii  aecurity  niid  obtain  m  reoetTiDg  order 
upon  that  estimate,  tbougli  in  truth  and  in  fact  hie 
debt    waa    fullj  ieoured  or  was    so    much   iecured 
that  the  balance  would  b «  inBuffi^ciect  t^o  iuppart  a 
baDkruptoy     petition.      The    answer    i»     that    the 
petitioning  crec^itor  makea  the  esrimat-e  at  his  own 
ri*k|  and  i  hough  wheu  the  baiikmptcy  oomei   about 
iub-*''cition  2  ♦f  seotiou  6  may  not  »pply»  as  was  stated 
by  Wrightt  J.,  ID    Re   Vautin,  EiC    parte    Btiffery— 
and  I  am  intibned  to  think  it  would  not  apply — 
yet    when    he    oomea  in  to    prove    the    petitioning 
oreditor  is  bo  and  in  tbii  ^ense^  that  he  oannot  take 
any   benefit  in    the    admitiifttration    in    bankruptcy 
eicept  o&  the  basis  of  the  estimate  which  ha  made  in 
hi»  petition.     I  very  much  doubt  whether  he  ought 
in  any  oircumitancea  to   be    allowed  to   amend  his 
valuation  and  come  in.     It  may  be  that  be  is  not 
bound  in  the  senae   that  the  truatee  is  entitled  to 
redeem  the  property  at  that  valuation ^  but  that  is 
sometbiug  whicii  is  not  the  act  of  the  petitioning 
creditor*     In  my  opinion  the  moment  when  we  arrive 
at  the  conelumoQ  that  the  eettmate  is  a  real  eitlmate 
and  not  a  Bham  we  ought  not  to  go  into  the  question  at 
to  what  is  the  true  v^ue  after  the  declaration  of  the 
©ati mated  value.     Ttiere  is  also  the  further  point  aa 
to  whether  the  debtor  oould  in  this  case  go  into  the 
question  at  all,  whether  the  petitioning  creditor  bad 
couiplitd  with  the  statute,  btoause  it  was  said  that 
he  was  precluded  from  doing  so  by  the  terms  of  the 
conient  order.     In  my  judgment  the  registrar  ought 
always  to  ho  careful »  although  there  is  a  consent  that 
a  receiving  crder  is  not  made  in  iueh  drcumstances 
that  the  other  creditors  might  be  prejudiced*    Tbat^ 
I  understand  I  was  the  ground  of  the  decision  in  those 
oases  in  wluch  the  j  udgment  has  proceeded  on,  that  or 
some  other  estoppel*     In  circu  en  stances  hke  that  the 
court  has  always  held  that  it  ougbt  to  refuse  to  make 
the  receiving  order,  as  that  would  he  a  case  coming 
under  the  words  **  for  <  ther  sufficient  cause"  in  sub- 
section 3  of  section  7.    There  is  only  on©  other  matter 
to  he  dealt  with  ia  the  second  point  that  was  made* 
It  was  said  that  the  receiving  order  ought  not  to  be 
made  in  this  case  because  the  creditor,  by  getting 
fuoh  an  agreement  as  was  embodi*<d  in  the  cocsent 
order,  was  using  the  bankruptcy  law  for  a  purpose 
for  which  it  was  not  totended*    I  am  aware  that  any- 
one who  has  any  extensive  experience  of  bankruptcy 
proceedings    knows    that    a    petitioning      credit- r 
eonituntly    makes    use    of    bankruptcy  proceedings 
for  the  very  purpose  of   extorting  twenty  shillings 
in  the  pound  for   himself  from  a  debtor  who  has  a 
large  tiumber  of  creditors,  with  the  result  that  they 
fitid  themselves  in  a  very  disadvautAg^oui  pr^sitlou  if 
that  position  is  prosecuted.    Therefore  I  think  that  we 
should  always  look  with  some  care  at  a  case  where  an 
agreement  is  obtained  as  a  condition  of  the  adjudioa- 
tioF»  of  the  petition  er»  to  see  whether  th^  petition  in  g 
creditor  is  obtaining  any  advantage  for  himself  which 
he  ought  not  to  obtain  over  the  other  creditirs*     But 
th^^ugk  that  is  so  110  one  would  say  that  ©very  ad- 
judication  to  give  the  debtor  an  opportunity  of  pay- 
ing   the  debt  is  coutrary    to  the  iiitention  of   the 
Bankruptcy  Act.     That  may  b©  perfectly  fair*     The 
Ijfgialature  and  those  who  drafted  the  rules  have 
taken    fffeoiiv©  me^nJ   to  prevent  this  thus©  from 
frpqut'Otly  occurring.     Under  rule  169  of  the  Bank- 
ruptcy Eules,  1886-1890,  after  the  c^xpiration  of  one 
month  from  tbe  day  appoitited  for  the  ttrst  hearing  of 
the  petition  no  farther  adjournment  can  take  plaoo 
except  on  ci-riain  sp**cifi'*d  grounds  or  for  some  other 
sufficient  reasoti  to  be  stated  in  the  order  for  adjourn- 
ment.    The  result  t«  that  on  the  whole  I  think  that 
there  is  nathiug  in  the  pres^-nt  cm©  to  justify  ua  in 
laying  that  the  ptoc^s  in  bankruptcy  was  improp^ly 


used  in  order  to  make  it  right  for  us  to  aUow   tha 
apperd.    The  appeal  will  therefore  be  dismissed. 

EoMEtt,  L  J, — I  have  come  to  tbe  same  conclosioa 
for  the  same  reasons i  and  I  have  nothing  to  add* 

Btieling,  L*  J»— I  am  ol  the  same  opinion,  and  for 
the  fame  reason s^  I  only  wish  to  add  a  few  obsorvm- 
tious  on  the  important  question  which  has  beMi 
argued  as  to  tbe  effect  of  the  estimate  by  the  oreditor 
of  the  value  of  bis  security  in  bis  petition.  The  stfttf^ 
requires  a  secured  creditor  eith'^r  to  give  up  hli 
security  for  the  benefit  of  the  creditors  or  to  gi»e  att 
estimate  of  the  value  of  his  security.  It  wa^  said  that 
if  tbe  petitioning  oreditor  gives  an  estimate  of  the 
value  of  hi^  security  he  is  not  bound  by  it,  but  can* 
wh«n  he  oomei  in  to  prove  his  debt,  withoat  saying 
that  he  made  a  mistake  at  the  time  of  presenting  his 
petitiun,  prove  for  his  debt,  putting  his  security  at  a 
diffetent  value.  I  cinnot  agree.  If  he  stat«s  that 
he  is  willing  to  give  up  his  security  for  the 
benefit  of  tbe  creditors  if  the  debtor  is  adjudge! 
bankrupt,  and  he  is  adjudged  bankrupt,  th© 
creditor  is  not  allowed  to  prove  unless  he  does  give 
up  his  security,  and  if  he  gives  an  estimate  of  its  valtie  it 
would  lead  to  serioui  conseq'iences  and  would  be  most 
unjust  if  he  were  allowed  to  depart  from  that  eitiaiata 
without  evidence  of  mistake  and  prove  on  a  diSer«nt 
footing — that  is  to  say,  if  in  the  same  bankruptcy 
proceedings  he  were  allowed  to  depart  from  bis  own 
valuation,  It  is  in  that  sense  that  I  understand  tbe 
decision  in  Ex  parte  Tayhr^  In  re  Lacfij, 

1  should  be  slow  to  depart  from  the  d©cisioa  given 
twenty  years  ago  of  two  very  eminent  judges,  Gave. 
J*,  and  Smith,  L.X,  of  whom  tte  former  had  a 
special  knowledge  of  the  bankruptcy  law.  I  sbonld 
feel  no  doubt  about  it  but  for  the  fact  that  I  see  thar© 
is  a  difficulty  which  might  oc!ur,  and  which  was 
pointed  out  by  Wright  J.,  in  In  rt  Vaidin,  Ex  parU 
Saffert/.  Suppose  a  petitioning  creditor  after 
obtnining  an  A^j  udication  takes  no  further  step  tn  the 
bankruptcy  and  holds  his  security.  I  hava  great 
difficulty  in  steing  how  bis  estimate  is  in  that  oaM  to 
bft  enforced  against  him*  I  see  the  difficulty  llial 
Wright,  J*,  did,  and  I  feel  the  force  of  his  observa- 
tion, that  there  is  nothing  in  the  Act  about  that,  but 
all  that  there  ii  goes  to  show,  and  justice  requiies.  ibat 
a  creditor  coming  in  to  prove  should  be  bound  by  his 
valuation  of  bis  security.  I  reserve  th©  quettiou 
which  may  arise,  whether  he  is  entitled  to  alter  \m 
estimate  if  he  proves  that  it  was  made  nnd^r  a  mistake 
as  to  the  value.  That  is  a  point  which  Wright,  J,, 
has  decided,  but  I  prefer  to  reserve  consider  ati  oa  of 
th©  queitioa  untO  it  arisei.  I  oertainly  agree  thAt 
this  appeal  must  be  dismissed. 

Solicitors,  M,  Edwarde,  WHlmmti  t£  Co. ;  Ji.  Fo*«  ^ 
Son. 


From  K.  B.  B.  (In  BkcyO-      ) 
(Yaughan  Wiiliami,  Romer,  and  j  Dec.  16,  19. 

Ooiena-Hardy,  L,JJ.)  J 

In  re  Flbw. 

Ex  parte  FleiT*  (a.) 

Bankruptcy  —  Scheme    of    arraTtytmeTii  —  Cbniott    ^f 
creiiitort—UeasmahU  security— SpecuMim  scftciig 
Approval  hy  court— Bankraptcy  Adj  ISBQ  (dS  ^  M 
VicL  €.  71),  s,  3  (&). 

Though  the  court  U  rdactant  to  re/me  to  appr^m  a 
icheme  ufhich  hm  been  ^jaued  unanimou§iy  hv  lA# 
creditoTi,  it  ts  alatayi  open  to  the  €*mrt  to  etmaid^miMtr 

(a*)  Reported  by  J.  I.  Sf  ibldto,  B»q.,  B»mit«r- 
at-Law* 
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i?ie  scheme  is  or  is  not  for  the  benefit  of  the  creditors,  and 
if  the  scheme  appear  to  the  court  to  be  of  too  speculative  a 
charcuier  the  court  may  withhold  its  approval,  notwith- 
standing that  the  creditors  are  unanimous  in  support  of 
the  scheme.  Where  the  court  refuses  to  approve  a  scheme 
an  immediate  adjudication  of  bankruptcy  against  the 
debtor  wiU  only  be  made  in  very  exceptional  circum- 
eiances. 

This  was  sn  appeal  from  the  refusal  of  the  registrar 
to  approve  a  soheme  of  arraogement  by  debtors  with 
their  creditors.  The  debtors  were  F.  B.  Flew  aod 
J.  P.  Flew,  who  carried  on  bosiness  as  bailder«. 

On  the  15th  of  July,  1904,  a  reoeivioff  order  was 
made  against  them  on  the  petition  of  a  creditor. 
At  the  adjourned  meeting  of  creditors,  held  on  the 
23rd  of  Aogost,  a  resolution  was  pasted  by  a  proper 
majority  accepting  a  scheme  of  arrangement  proposed 
by  the  debtors.  The  soheme  provided  for  the  vesting 
in  a  trustee  to  be  appointed  by  the  creditors  of  aO 
property  of  the  debtors  which  would  become  divisible 
if  they  were  adjudged  bankrupt.  The  trustee  was 
to  administer  the  property  as  if  there  had  been  a  bsbk- 
ruptcy,  and  he  had  oeen  appointed  trustee  therein. 
On  approval  of  the  scheme  by  the  court  the  trustee 
was  to  pay  in  full  all  Board  of  Trade  and  court  fees 
thai  due,  including  the  fees  and  expenses  of  the 
official  receiver.  He  was  then  to  pay  in  full  all 
preferential  debts  directed  by  the  Bankruptcy  Act, 
1883,  and  the  Preferential  Payments  in  Bankruptcy 
Act,  1888,  to  be  paid  in  priority  to  other  debts. 

Cnause4:  **  To  pay  to  all  their  unsecured  creditors  in 
respect  of  all  debts  provable  under  the  receiving  order 
made  against  the  debtors,  and  in  full  satisfaction  and 
discharge  of  the  same  a  composition  of  20s.  in  the 
pound,  payable  in  instalments  of  not  less  than  29.  6d. 
m  the  pound,  as  and  when  the  reab'zation  of  the 
debtors'^  assets  will  allow."  By  clause  6,  on  the 
approval  of  the  court,  the  receiving  order  was  to  be 
discharged.  By  clause  7,  five  persons  therein  named 
were  to  be  appointed  a  committee  of  inspeotion. 
"  8.  Tttat  in  consideration  of  this  scheme  and  upon 
approval  thereof  by  the  court,  and  only  in  such  case, 
the  mortgagees  (under  specified  mortgages  of  propen^ 
belonging  to  the  debtors)  agree  not  to  foreclose  for  a 
period  of  twelve  months  from  the  date  of  such 
approval,  provided  the  same  is  obtained  on  or  before 
the  31st  of  October,  1904,  and  in  the  event  of  the 
above-named  trustee  realizing  or  attempting  to 
realize  the  said  properties,  to  assist  him  so  far  as  they 
can  to  realize  the  same  as  far  as  possible  in  the  inter- 
ests of  the  unsecured  creditors,  subject,  nevertheless, 
to  the  payment  in  f  cdl  to  the  mortgagees  of  all  moneys 
owing  under  their  security."  "9.  That  upon  the 
approval  bv  the  court  of  this  scheme,  and  only  in  such 
case,  family  creditors  having  claims  amounting  to 
£820,  whilst  reserving  their  rights  to  prove  and  vote 
at  meetings  of  creditors  or  upon  this  scheme,  are  pre- 
pared to  postpone  their  claims  to  dividend  until  all 
other  unsecured  creditors  have  received  20s.  in  the 
pound." 

By  his  r^>ort,  dated  the  20th  of  October,  1904,  the 
official  receiver  reported  that  proofs  had  been  made  by 
nxty-nine  joint  creditors  for  sums  amounting  to 
£5,281  17s.,  and  that  he  estimated  that  the  total 
ranking  joint  indebtedness  would  amount  to 
£5,391  4s.  8d,  This  estimate  was,  however,  formed 
upon  the  assumption  that  none  of  the  creditors 
regarded  by  the  debtors  as  fully  secured  would  leek 
to  rank  for  dividend.  The  preferential  debts 
amounted  to  about  £151. 

The  joint  assets  were  returned,  as  estimated,  to  pro- 
duce about  £29,910,  but  in  his  view  there  was  no 
possibility  of  any  such  amount  being  realized.  He 
reported  that  the  debtor's  assets  were  not  of  a  value 


equal  to  10s.  in  the  pound  on  the  amount  of  unsecured 
liabilitiea;  that  the  debtors  had  omitted  to  keep 
proper  books  of  account;  that  the  debtors  had 
brought  on  their  failure  by  rash  and  hazardous  specu- 
lations. "  And  with  regard  to  the  debtors'  proposal, 
that  it  cannot  be  regarded  as  reasonable  or  as  pro- 
viding the  security  required  by  aection  3,  sub-section  9, 
of  the  Bankruptcy  Act,  1890— i.e.,  reasonable  security 
for  payment  of  not  less  tbau  7s.  6d.  in  the  pound  on 
all  tiie  unsecured  debts  provable  against  the  debtors' 
estate." 

The  debtors'  application  for  the  approval  of  the 
scheme  was  supported  by  sixty-seven  creditors  whose 
debts  amounted  to  £5,315  48.  4d.  out  of  a  total  of 
seventy-eight  creditors  whose  debts  amounted  to 
£5,505  15s.  lid. 

The  registrar  refused  to  approve  the  soheme  (1) 
because  the  agreement  of  some  creditors  to  stand  by 
until  a  certain  event  as  to  certain  debts  had  occurred, 
and  at  to  other  debts  to  abstain  from  foreclosure  for 
twelve  months  brought  the  case  within  the  decision 
in  In  re  Pilling,  51  W.  R.  465,  [1903]  2  K.  B.  50 ;  (2) 
because  the  scheme  was  too  speculative. 

The  debtors  appealed. 

By  section  3  of  the  Bankruptcy  Act,  1890,  sub- 
section 9 :  *'  If  any  facts  are  proved  on  proof  of  which 
the  court  would  be  required  either  to  refuse,  suspend, 
or  attach  conditions  to  the  debtor's  discharge  were  he 
adjudged  bankrupt,  the  court  shall  refuse  to  approve 
the  proposal,  unless  it  provides  reasonable  security 
for  payment  of  not  less  than  7s.  6d.  in  the  pound  on 
all  Uie  unsecured  debts  provable  against  the  debtor's 
estate." 

Muir  Mackenzie,  for  the  debtors.— There  being  here 
a  reasonable  commercial  probability  that  the  un- 
secured creditors  will  receive  7s.  6d.  in  the  pound, 
there  is  '*  reasonable  security  "  within  section  3.  sub- 
section 9,  of  the  Bankruptcy  Act,  1890:  In  re 
Bottomleyy  10  Morr.  262.  The  creditors  are  the  best 
judffes  of  what  is  for  their  benefit,  and  they  are  prac- 
tically unanimous. 

Oarrington,  for  the  creditors. 

Sir  R.  B.  Finlay,  A.G.,  and  8.  G.  Lushington,  for 
the  official  receiver,  were  not  called  upon. 

Yatjghan  Williams,  L.J.— I  think  that  this 
appeal  must  be  dismissed.  I  propose  to  base  my  j  udg- 
ment  on  one  point,  and  on  one  point  only.  [His  lord- 
ship read  sab-section  9  of  section  3  of  the  Bankruptcy 
Act,  1890,  and  continued :]  In  my  judgment  in  this 
proposal  there  is  no  such  security  as  is  there  referred 
to. 

I  am  of  opinion  that  this  scheme  is  a  very  specula- 
tive scheme  indeed,  and  that  it  does  not  provide 
reasonable  security  even  for  7s.  6d.  in  the  pound. 
I  am  quite  aware  that  the  learned  registrar  in 
his  judgment  said  that  as  there  was  a  proposal 
to  pay  here  20s.  in  the  pound,  it  may  be  he  had 
not  to  decide  what  is  the  meaning  of  *' unsecured 
debts  provable  a^^dnst  a  debtor's  estate"  in  the 
sub-section.  But,  in  my  judgment,  we  are  bound  to 
consider  amongst  other  matters  what  sort  of  security 
is  afforded  here.  Oenerally  speaking,  where  there  is 
an  estate,  and  especially  where  there  is  an  estate 
which  may  require  a  considerable  expenditure  of 
money  to  realise,  the  court  would  be  reluctant  to  dis- 
approve or  refuse  to  approve  any  scheme  that  was 
passed  by  the  creditors  unanimously,  or 
practically  unanimously,  because  primd  facie 
the  credtors  are  the  people  who  are  most  inter- 
ested and  most  able  to  judge  whether  a  scheme  is  for 
their  benefit  or  is  not  for  their  benefit.  That  is  the 
course  that  the  court  would  generally  adopt  in  these 
But  as  it  seems  to  me  that  it  is  always  open 
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to  the  coiirt  to  cots  aider  whether  the  Boheme  is  fof  the 
benefit:  of  the  creditors  or  not,  although  aooording  to 
the  general  practice  as  I  underataud  it  the  court  is  Tery 
reluctant  to  overrule  the  wishes  of  tht  ere lii tors  in 
repp«ot  of  ftn  estate  in  the  reftii;K4tion  of  which  they, 
ana  they  alane,  ate  interested*  This  caie  is  obviously 
one  to  which,  if  the  soheaie  had  been  for  the  pay- 
ment of  anything  leas  than  203*  ia  the  pound,  tub- 
section  9  of  section  3  of  the  Act  of  1S90  wonid 
neccaiarily  have  appHedf  and  under  these  circuoL^ 
stanoes  it  seemB  to  me  that  we  ought  to  afErm  the 
dedsioG  of  the  learned  registrar  and  dismiss  thisappeaK 
There  are  other  pointi  which  are  discussed  in  the 
judgment  of  the  learned  registrar  such  as  the  question 
of  the  conditional  withdrawal  of  the  debts  of  certain 
persons  interested,  mortgagees  and  what  are  called 
**  family  oreditors."  It  is  not  easy,  to  say  the  least, 
for  anyone  to  get  a  scheme  approved  in  a  case  in 
which  the  debtor  himself  is  party  to  this  sort  of  con- 
ditional arrangement*  The  case  of  In  re  PilUnfj  makes 
It  difficult  to  da  so,  hut  I  do  not  go  the  length  of  say- 
ing that  in  no  case  would  it  be  possible,  if  the  court 
thought  it  had  full  diiclosure  of  all  the  facts  and  all 
the  negotiations  for  a  scheme  to  be  approved. 

Therefore,  for  the  reasons  I  gave  at  the  beginning 
of  my  judgment  I  think  that  this  ttppeal  must  be 
dismissed  t 

Eo^iEE,  L.J. — X  also  think  that  this  st^heme  (if  it 
can  be  properly  called  a  scheme)  is  one  that  the  court 
ought  not  to  sanction.  I  say  this  for  the  reasons 
given  by  my  lord,  and  also  because  I  think  there  is  a 
good  deal  in  what  Mr.  Registrar  GiiF*rd  in  his  very 
careful  judgment  said — namely,  *'  What  the  creditors 
will  risk  is  sufficiently  clear,  Ttie  whole  of  the  aasets 
will  be  put  out  of  the  reach  of  the  court,  wbH©  the 
debtors  through  their  trustee  continue  to  carry  on  a 
speculation  which  the  official  receiver  has  already 
described  as  '  rash  and  bazirdous,'  and  as  contributing 
to  bringing  about  their  insolvency,'' 

Cozens-Haedy,  LJ.— I  agree* 

Lmhlngton^  for  the  official  receiver,  asked  that  an 
immediate  adjudication  of  bankruptcy  might  be  made 
againit  the  debtors  under  section  20  of  the  Bank  rap  toy 
Aot,  1883,  and  referred  to  Be  Burr,  [1802]  2  Q.  B. 
467,  40  W,  R,  Dig.  16. 

Yauohan  WILLIAM3,  L.J.— We  thick  that  such  an 
order  ought  to  be  made  only  in  the  most  exceptional 
clrcitinstftuce!, 

SoUcitorSi  T.  Blanco  White ;  Sdiciior  to  Board  of 
Tradi^, 


March  23, 


CBaan.  Div.  1 
Parwell,  J.  J 

In  re  TtTRXBtrLL. 
SKTPfEB     i\    WaPS*   [a.) 

WiU—Li'gacij—Of/t  of  duty— No  rendmrjf  edate— 
SdtlerfKid  e$Uite  duiij^Fumnce  Act,  1896  (59  ti-  60 
Via,  c.  28).  *.  19. 

A  UHaJtrix  t/avt  mriam  kgaefm  ^'free  fr&m  duiy^ 
Her  tdnit  wcti  insujkmit  to  pntf  the  %aci>j  in  fall  and 
ihtrc  Wfta  no  rtaiduartj  cstutt,  Hrfd  thf^t  the  dutki  were 
fg  b§  €on$id^&i  Itgacm^  ami  thnt  aU  Itgacit^  should  aMe 
in  prcpoHicn  together.  Aho  thai  a  btrqufst  of  a  Icgnoj 
fftt  from  dutjf  included  paymtnt  of  sHtttmmt  estate  duty: 

(a,)  Beported  by  0.  H.  Oaedex  Koad,  E§q,, 
Barrister-at^-Law^ 


and  thai  a  leget^y  to  her  husband  with  a  dechraiion  ihmt 
if  he  predeceaaed  her^  the  legaeg  should  vest  in  his  repre* 
senititives,  to  be  dealt  with  a»  part  of  hii  pet  tonal  atitU^ 
Of  if  he  had  died  after  ieAtafrfr.,  carried  legacy  duty  on 
disposiiityn  of  $uch  gift  by  the  husband  in  hii  wttL 

In  re  Wilkius,  33  W.  R.  42,  27  CL  D.  Toa ;  F*rr«f 
V.  8t,  Catherine's  College  Cambridge*,  21  W,  /?.  643^ 
16  Eq.  19;  In  re  Bridger,  42  JF.  IL  119,  [1894]  I  CA, 
297,  approved  nf 

Ftmtice  Adt  1S96  (69  d:  60  Vid.  c.  28),  s.  19,  dis- 
cussed, 

Summons* 

A  testatrix,  Mrs.  M.  E.  Turnbull,  who  died  in 
Novembefi  1903,  by  her  will  dated  the  iifjth  of  Jnn#, 
1893,  bequeathed  the  following  legacies:  To  her 
husband  XoO/JOO,  with  a  declaration  that  if  ho  died 
before  her  tbe  said  legacy  should  not  lapse  but  vest 
in  his  representatives,  to  be  dealt  with  as  part  of  his 
personal  estate,  as  if  he  bad  died  immediately  after 
her;  to  her  nephew,  F.  M.  Skipper,  £16,000;  to  her 
ni^ce,  H,  M,  0.  Skipper,  £!5,i^0O  for  her  life,  without 
power  of  anticipation  with  remainder  to  her  cbOdreu 
as  she  should  by  deed  or  will  appoint ;  to  ht r  step- 
nieoe.  T.  G*  P,  Skipper,  £3,009.  The  total  p(?cuniary 
legacies  lKN[neathed  by  the  will  amounted  to  £123,000, 
and  were  all  directed  to  be  paid**  free  from  duty.*' 
The  estate  of  the  testatrix  was  estimated  at  £ll6,0<>0t 
a  d*jfioieney  of  £7,000  on  tbe  aggregate  of  the  Itgacies 
alone*  There  was  thus  no  residuary  estate  for  the 
payment  of  dutieSi 

After  tbe  date  of  tbe  will  the  said  Y.  Q.  P.  Bkipp« 
married,  and  her  marriage  settlement  contatoed  A 
provision  for  the  settlement  of  after- actiui^  propsr^- 

In  1895  the  said  H.  M.  C.  Skipper  married,  aud  in 
1904  trustees  were  appointed  of  the  legacy  of  £15,000 
settled  upon  her  and  her  children.  The  husband  of 
the  testatrix  predeceased  her  leaving  a  will* 

Legacy  duty  was  ascertained  to  be  payable  upon 
tbe  kgacy  to  the  husband's  representatives  at  the 
rate  of  10  par  cent,,  upon  the  legacy  to  V*  G.  P, 
Skipperj  and  upon  the  legacies  to  F.  M.  Sapper  and 
to  H,  M.  C.  Skipper  and  her  cbildron  at  3  per  cant  _ 

Tlie  queations  sought  to  be  deter  mined  by  this 
summons  included  tbe  following,  all  depending  on 
the  confitruetion  of  tbe  direction  in  the  will  that  iU 
Ipgacies  were  to  be  **paid  free  from  duty":  (1* 
Whether  the  duties  given  were  themselves  legacies, 
and,  if  so,  how  the  amount  payable  to  each  btntfidary 
was  to  be  ascertained,  (2)  Whether  tbe  direction 
included  settlement  estate  duty.  (3)  Whether  the  10 
per  cent,  legacy  duty  payable  in  the  ev«ata  which 
happened  on  the  legacy  given  to  the  repreaentativii 
of  the  testatrix's  buflband  was  included  in  the 
direction  to  pay  free  from  duty* 

Upjohn^  K.C.,  and  E.  J.  ParJier,  on  the  first  point, 
for  the  truitees  of  the  £15,000  legacy  settled  oo 
H.  M.  C.  Skipper  ( Mrs.  Dundas),  argued  that  adirec* 
tion  to  pay  free  from  duty  was  a  direction  to  pay  out 
of  some  fund  not  a  legacy— that  is  to  say,  out  of 
reiidue,  As  there  was  no  residue  the  gifts  of  daty 
failed  pro  idJito:  Wilson  v.  f/Leary^  17  Eq,  419; 
Hanson^e  Death  Duties  (4th  ed.),  464. 

Jenkins,  ^*C„  and  Beehee^  for  the  trosteei  of  the 
marriage  settlement  of  V.  Q.  P*  Skipper  (Mrs,  Lane), 
maintained  that  the  proper  plan  was  to  ftfsfc  of  all 
pay  all  duties  and  then  apportion  the  balance  rate* 
ably  according  to  the  amounte  of  the  actual  legacies 
origically  given :  In  re  Wilkins,  33  W.  B.  42,  27  Cb,  B. 
703  ;  Farrer  v.  5*,  Catharhic  College,  Ctimbridge,  21 
W.  E.  643,  16  Eq.  19  (not  cited  in  lu  re  Wtlkim]* 

Maugftunt  for  the  executorii 

Jeiseh  tor  Mr.  Skipper, 


J 
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High  Ooitrt. 


In  as  ToBKBirLL,— In  as  Tatlok. 


High  Ooitrt. 


Fabwell,  J.,  in  giving  jadgment  on  th?8  point, 
referred  to  Nod  ▼.  Lord  Henley^  7  Price  253,  26  B.  B. 
660,  and  said  that  in  Farrer  ▼.  St,  Catharine  College, 
Cambridge,  Lord  Seibome  held  that  duty  given  as  in 
this  case  is  a  peconiary  legacy  which  must  abate 
accordingly.  Ttie  right  principle  was  that  laid  down 
by  Pearson  J.,  in  /;i  re  Wilkins,  though  his  arithmetic 
was  open  to  question ;  namely  to  treat  the  duty  as  a 
legacy  and  let  all  the  legacies  abate  proportionately. 

Upjohn,  K,C,,  and  B.  J.  Parker,  on  the  second  point, 
as  to  whether  the  direction  to  pay  induded  settlement 
estate  duty,  argued  that  it  waf  payable.  Under  the 
BsUte  Duty  Act  of  1896,  s.  19,  it  is  a  <*  duty."  Keke- 
wich,  J.,  had  held  it  payable  in  In  re  Lewis,  [1904]  2 
Oh.  656,  though  in  in  re  Cayley,  53  W.  B.  144,  [1904J  2 
Oh.  781,  Bady,  J.,  had  not  foUowed  this  case,  [in  re 
Bridget,  Brompton  Hoepital  ▼.  Lewin,  42  W.  B.  179, 
[1894]  1  Oh.  297,  was  also  referred  to.]  Though  the 
duty  was  only  imposed  by  the  Finance  Act  of  1896, 
the  imposition  of  a  new  duty  does  not  stop  the  court 
from  finding;  in  a  will  made  before  the  Act  imposing 
it  an  intention  to  include  the  new  duty  in  the  case  of 
such  a  direction  as  was  to  be  found  in  this  will :  In 
re  Maryon-WiUon,  48  W.  B.  338,  [1900]  1  Oh.  570; 
Theobald  on  Wills,  p.  359.  **  Free  from  duty  "  mesnt 
irea  of  all  duty  payable  when  the  legacy  was  handed 
oyer.  The  will  speaks  from  the  death  of  the  testatrix, 
and  intends  to  give  the  beneficiary  a  net  sum. 

Jenkins,  K,C„  for  the^  purposes  of  construction  you 
most  regard  the  law  in  force  at  the  time  when  a 
will  is  made.  This  will  was  made  before  the  Act  of 
1896,  and  must  be  so  construed.  Jones  v.  Ogle,  Sau.  & 
So.  1,  where  husband  and  wife  took  as  one  person 
after  1882  in  a  will  made  before  the  Married  Women's 
Property  Act  of  1882.  Both  In  re  Lewis  and  In  re 
Cayley  were  cases  of  wills  made  after  1896.  The 
nature  of  the  further  duty  imposed  by  the  Act  of 
1896  was  that  it  was  paid  by  the  executors,  not  as 
executors,  but  as  trustees  for  the  legatees,  out  of  the 
legacy.  This  was  merely  a  device  for  collection,  not 
for  computation.  The  words  in  this  will  were  not 
'*  free  from  all  duties/'  but  *'  free  ftrom  duty,"  and 
would  not  cover  this  case  if  you  applied  In  re  March, 
Mander  ▼.  Harris,  32  W.  B.  941,  27  Oh.  D.  166. 

Batcher i  K.C.,  and  Austen- Cartmell,  for  the  repre- 
sentatives of  the  husband,  said  that  the  question  turned 
on  words  in  the  Financa  Act  of  1896,  s.  19,  which  also 
were  in  the  Act  of  1894,  s.  14 — namely,  that  settlement 
estate  duty  shall  (unless  the  will  contains  an  express 
provision  to  the  contrary)  be  payable  out  of  the  settled 
legacy  in  exoneration  of  the  rest  of  the  deceased's  estate. 
An  "  express  provision  "  was  discussed  by  Kekewich, 
J.,  in  In  re  Parker-Jervis,  47  W.  B.  147,  [1898]  2  Oh. 
643.  The  words  "free  from  duty,"  apeakiog  of 
legacies,  meant  primarily  *'  free  from  legacy  duty,"  and 
were  not  an  express  provision  as  to  settlement  estate 
duty,  which  was  of  a  different  nature  and  imposed 
in  place  of  further  estate  duties  in  the  future. 
Settlement  estate  duty  is  chargealde,  not  on  this 
succession,  but  on  a  future  one.  It  arises  under  the 
Act  of  1894,  and  is  only  made  immediately  payable 
by  the  Act  of  1896.  Thus  the  later  Act  is  not  to  be 
construed  as  changing  the  nature  of  the  duty. 

Fabwill,  J.— The  testatrix  has  said  that  all  lega- 
cies are  to  be  free  from  duty.  Tbe  will  is  dated  in  1893, 
before  the  Finance  Acts  of  1894  and  1896,  under  which 
settlement  estate  duty  is  payable.  Bat  it  was  laid 
down  in  7n  re  Bridaer  that  section  24  of  the  Wills 
Act,  which  enacts  that  a  will  speaks  from  the  death 
of  the  testator,  applied  so  as  to  give  a  larger  sum  to 
the  legatee  thian  would  have  been  his  at  the  date  of 
the  will  in  that  case.  I  consider  that  I  am  bound  to 
follows  Lord  Davey  and  read  the  will  as  made  at  the  1^ 


date  of  death.  The  words  **  free  from  duty  "  mean 
paid  free  from  all  duty.  The  settlement  estate  duty 
is  charged  upon  the  legacy  and  must  be  paid  by 
statute  before  handing  over  the  legacy.  One  duty  is 
the  same  as  another  for  this  purpose.  The  executors 
must  discharge  the  duty  before  they  can  pay  the 
legacy.  I  can  make  no  differences  between  the  various 
duties  payable,  and  I  hold  that  the  settlement  estate 
duty  is  a  legacy  like  the  rest  of  the  duties. 

B»  (7.  Parker,  on  the  third  point,  argued  that  the 
legacy  to  testatrix's  husband  was  payable  as  if  he  had 
died  immediately  after  her.  If  he  had  survived  her 
no  duty  would  have  been  payable  on  the  legacy  to 
him.  As  it  was  before  handing  over  the  £50,000  to 
his  representatives  for  distribution,  10  per  cent, 
legacy  duty  was  payable.  The  words  of  the  will 
could  not  be  held  to  cover  this  payment. 

Fabwell,  J. — ^This  is  in  its  essence  a  legacy  to  the 
husband's  estate.  I  cannot  cut  down  the  generality 
of  the  direction  to  pay  **  free  of  duty."  The  distinc- 
tion proposed  is  too  subtle  for  me.  All  the  legacies 
are  given  free  of  duty,  and  this  is  a  legacy. 

Solicitors  for  the  executors,  &c.,  Busk,  Mdlor,  A 
Norris. 

Solicitors  for  Mr.  Tumbull's  representatives,  Cor- 
hould^  Eighy,  &  Co. 

Solicitors  for  Mrs.  Lane's  trustees,  A.  Campbell 
Wade. 


Ohan.  Div.  \  i^^i  t 

Buckley,  J./  ^P"^  ^• 

In  re  Taylor* 
Mathbson  v.  Taylob.  (a.) 

Company^ Bonds --Interest  payable  out  of  net  earnings 
(M  and  w?ien  available — Proceeds  of  sale—Capital  or 
income — Tenant  for  life  and  remaindermen, 

A  settlement  comprised  bonds  which  carried  cumulative 
interest  at  six  per  cent,,  payable  **  a%  and  when  earned 
out  of  any  net  earnings  of  any  year  remaining  after 
interest  on  '  certiin  bonds,  which  constituted  a  prior  charge, 
"  sJiall  have  been  paid  for  such  year,  and  if  in  any  year 
the  net  earnings  so  remaining  available  sJudl  not  be 
sufficient  to  pay  stich  interest  in  full  there  shall  be  paid 
any  part  thereof  earned  and  available,  and  any  deficiency 
shall  not  be  waived  but  shall  he  paid  .  .  •  out  of  the 
net  earnings  of  any  subsequent  year  or  yeart  as  and 
wJien  there  shall  be  any  net  earnings  available  for  such 
purpose.**     Upon  a  sale  of  the  bonds  by  the  trustees, 

Held,  tJiat  the  whole  of  the  proceeds  of  sale  of  the  bonds 
was  capital  money,  and  that  the  tenant  for  life  under  the 
settlement  was  not  entitled  to  any  part  thereof  as  arrears 
of  income. 

Adjourned  summons. 

This  was  a  summons  taken  out  by  the  trustees  of 
the  settlement  made  up3n  the  marriage  of  the  late 
Mrs.  H.  K.  G.  Taylor,  aiking  how,  if  at  all,  the 
proceeds  of  sale  of  certain  mortsage  bonds  ought  to 
be  apportioned  as  between  capital  and  income. 

The  settlement  was  an  ante-nuptial  one,  dated  the 
12th  of  Mav,  1899. 

Part  of  tAe  property  brought  into  settlement  con- 
sisted of  fifteen  second  mortgage  6  per  cent.  Gold 
Bonds  of  the  Mexican  Kational  Bauroad  Oo.,  the 
trusts  declared  of  whioh  property  were,  shortly  (after 
the  marriage),  for  the  benefit  of  the  wife  for  her  life, 
then  for  her  husband  (the  defendant  Walter  Tajlor) 
for  his  life  if  he  should  survive  her,  then  for  the 


(a.)  Beported  by  H.  H.  KnxQ,  Esq.,  Barrister-at* 
Law. 
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children  of  the  mftiftftge  sa  the  wife  ebould  appomt, 
with  an  ultimate  remftinder  in  favcmr  of  the  wife' a 
neat  t- of -kill, 

Mra.  H.  H,  Q.  Taylor  died  intestate  ou  the  22Dd  of 
M«y,  1902,  and  ad miniit ration  of  her  estate  wm 
granted  to  her  huaband,  Walter  Taylor,  on  the  3iat 

of  July,  1903. 

Tbeintereat  on  the  bonds  was  in  arrears  in  1899, 
and  in  or  before  March,  1902,  no  interest  hayiog  been 
paid  in  the  interval p  a  reorganisation  icheDUB  came 
into  oparation,  under  which  a  new  company  was 
formed  to  take  over  the  assets  of  the  old  company, 
the  hold  era  of  bonds  in  the  old  company  being  given 
the  right  to  take  certain  benefits  under  the  aebema  in 
exchange  for  their  bonds,  whtch  were  to  be  deposited* 

The  trustees  did  not  deposit  the  bonds  they  held, 
but  sold  them  on  the  Sth  of  March,  1902,  for  £3,700, 
The  queittou  thereupon  arote  whether  Walter  T*ylor, 
as  legal  representative  of  Ms  wife,  or  »i  the  preaeat 
tenant  fox  life,  was  entitled  to  any  part  of  this  sum 
as  arrears  of  income*  The  terms  of  the  bond 
sufficiently  appear  from  the  judgment, 

Backrm$t0r,  E.C.t  and  G.  P,  0.  Lautrence,  for  Walter 
Taylor.— The  £2J00  should  he  apportioned.  The 
fact  of  there  being  no  profits  in  any  year  does  not 
deatroy  my  rig^it  to  income  from  the  bonds,  it  only 
suspends  it*  My  right  to  income  is  not  contingent  oq 
there  being  profits*  The  debt  due  under  tbe  coupon 
is  due  year  by  year,  and  the  right  to  receive  that  debt 
remains  natil  payment  is  made.  The  proper  appor- 
tionment would  b a  as  in  In  ft  Atkinmin,  [1904]  2  Oh. 
160, 

A^ihiiry,  K*0*t  and  J.  L  StirUnfj,  for  the  remainder- 
men*—There  was  not  ft  legal  accruing  debt  in  each 
year.  The  tenant  for  life  haa  not  suffered  the  loss  of 
any  debt  which  she  was  legally  entitled  to  recover. 
The  bonds  ne¥er  carried  interest,  but  only  an  oppor- 
tioned  part  of  profits  if  earned. 

They  referred  to  Bouch  v,  S^roule^  3S  W,  E*  193, 
12  App*  Oaa.  385,  and  fn  re  Armitage,  [1893]  3  Oh, 
337- 

T,  ff.  Wright  appeared  for  the  trustees* 

BuoiCLBT,  JT*— The  bonda  as  to  whi«h  the  qneation 
mriies  were  the  subject  of  a  tenancy  for  life,  which 
came  to  an  end  ou  the  22od  of  May,  1902*  It  is 
admitted  that  down  to  that  date  there  were  not  in 
existence  any  net  earnings  such  as  are  referred  to  in 
the  bond.  In  other  words ^  it  it  admitted  that  the 
fund  out  of  which  tbe  interest  was  to  be  paid  was  at 
that  time  non-existent*  The  question  is  whether  in 
that  state  of  things  the  teoant  for  life  was  entitled  to 
any  and  what  part  of  a  sum  of  £2.700  for  which  the 
bondi  have  been  sold*  It  is  obvious  that  that  sum 
intjluded  all  expectations  of  anything  which  might  be 
payable  under  the  bond ;  it  included  the  arrears  (if 
that  word  is  applicable  in  any  proper  sense)  of  iotereat 
on  the  bonds,  as  well  aa  the  principal  money  SGcnrid 
by  them,  and  if  there  were  arrears  which  aoomed 
during  the  tenancy  for  Ufe,  I  have  no  doubt  that  an 
apportioned  part  of  that  sum  ought  to  be  paid  to  the 
tenant  for  Ufe's  estate;  bat  in  my  judgment  there 
were  no  auch  arrearSi  The  question  falls  to  be 
decided,  I  think,  on  an  examination  of  the  bond. 
The  bond  was  one  under  which  interest  waa  to  be 
paid  aa  and  when  earnedj  out  of  any  net  earnings  of 
any  year  remaining  after  paying  the  interest  on 
certain  first  mortgage  bonda;   so  that  interest  was 

fiayahle  only  ont  of  a  fund,  and  as  and  when  that 
und  came  into  credit  It  seems  to  me  plain  from 
that  that  until  there  was  a  fxmd  there  was  no 
debt  at  all  in  respect  of  the  interest.  The  bond 
went  on  to  provide  that  if  and  when  in  any  year  there 
were  anjr  net  earnings  available  for  payment  of  the 


inter  est  which  ahoald  not  ba  luflicient  to  pay  auch 
interest  in  full  there  should  be  paid  any  part  thereof 
earned  and  avail iible,  and  any  deficiency  should  not  be 
waived  but  should  be  paid  to  the  holder  thereof  out 
of  any  subsequent  year  or  years  ai  and  when  there 
should  be  any  net  earnings  available  for  such 
purpose.  The  coupon  which  is  attached  to  the  bond 
is,  if  poiiible,  more  plain,  and  is  an  express  obligfttion 
to  pay  the  bearer  six  months*  interest,  **  such  iutereit 
to  be  payable  only  aa  and  when  earned  out  of  any 
net  earnings  available  therefor," 

It  seems  to  me  that  under  that  instrument  thare 
waa  no  intereit  payable  at  all  as  income  of  a  year  in 
which  there  waa  no  fund  available  for  its  pa? ment* 
Suppose  that  in  the  year  1904  there  was  no  fund  avail- 
able and  that  the  tenant  for  life  died  on  the  31at  of 
December,  1904.  There  wai  no  income,  I  apprehend, 
payable  to  that  tenant  for  life,  because  the  obligation 
ia  to  pay  out  of  a  fund,  and  there  was  no  snch  fund* 
If  in  the  year  1905  a  fund  came  into  existence,  tbe 
interest  calculated  for  the  year  1904  would  become 
payable,  I  agree,  but  it  wonld  be  income  of  the  year 
1905  and  not  income  of  the  year  1904 ;  and  if  a 
second  tenant  for  life  were  in  enjoyment  of  thu 
property  in  190o  that  tenant  for  life  and  not  the 
ptevions  tenant  for  life's  estate  would,  it  aeema  la 
■      .      ^-   -1.  .. *L.:-.  there  11 


me,  take  th*t  interest.  It  alt  tunis  on  this: 
no  obligation  iu  this  instrument  to  pay  interest ;  there 
is  only  an  obligation  to  pay  interest  out  of  a  fund* 
and  there  is  no  obligation  to  pay  until  there  ia  aiush  a 
fund  ;  and  if  there  is  no  such  fund  during  the  exi«t^ 
ence  of  a  tenancy  for  life,  then  the  tenant  for  life,  ai 
it  appears  to  me,  is  not  entitled  to  any  iot«ra<t 
Under  these  oircumstancea  it  aeema  to  me  that  the 
tenancy  for  life  which  came  to  an  end  on  the  22nd 
of  May,  1902,  down  to  which  date  there  was  no  fund, 
is  not  entitled  to  anything  as  arrears  of  income  :  and 
the  sum  which  has  been  received  lor  the  purohaa*- 
money  of  the  bonds  is  not  apportionable* 
SoUoitora,  Frmhfidd« ;  Hind  ai  Jtohinton. 


Chan*  Div*  j 
Buokley,  J.  j 


April  K 


Company — Special  reiohttion^N'oUct  &/  two 
given  by  one  docitmcni— Clause  m  arttdes  pj 
iion—Companiet  AH,    1S62  (25  .f:  26   Fid 


III  re  NoETH  OF  England  Stbamship  Co.  {LotziXD 

AKD  RKBUCKD)**  (a.) 

two 

Companiet  AH,    1862  (25  d:  26   Fict   ^    9»), 

tf.  61. 

The  artidts  of  aanKiation  of  a  companif  ctmiaimei  « 
dause  providing  thai  ''  mhmetfer  it  is  inhfiM  §o  pam  « 
specitjl  solution  the  two  metUngi  may  5e  &mw€m^  ly  ^mi 
and  the  same  ntiUce,  arid  it  ^hall  he  m  objection  ikai  U« 
notice  only  convenfi  the  mcond  meeting  cofi(ingwi%  on  ^^^^J 
reioluiion  being  pa$t&i  hy  the  reqvtimk  majariiif  &t  ^^^^^^H 
first  meeting.*^  .i^B 

Held,  that  a  Jiotice  90  given  waa  not,  m  regardM  ikg 
iecond  meeting,  in  accordance  with  ila  pTQvimfm  </ 
Hction  51  d/  the  Uompanki  Act,  lSfi2, 

Petition* 

Thia  waa  a  petition  presented  by  the  aboTe-n^mn 
company  prajing  that  a  reduction  of  capital  to  bt 
effected  by  a  special  resolution  of  the  company  might 
be  confirmed  by  the  court* 

On  the  4th  of  Fehruary,  1905.  a  notice  iu  writing 
waf  given  to  the  members  of  the  oompany  that  aa 

*  Reversed  by  Court  of  Appeal,— [Ed*»  fF^RJ 

(a*)  Reported  by  H*  H.  Kino,  Eiq*,  BawklierHA- 

Law. 


Vol.  Lm. 
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extraordinary  general  meeting  of  the  oompany  wonld 
be  held  on  the  16th  of  February,  at  the  place  and 
time  in  the  notice  mentioned,  at  which  the  subjoined 
reeolation  (which  was  a  resolntion  for  the  redaction  of 
the  company's  capital)  wonld  be  proposed.  The 
notice  also  stated :  *'  Should  such  resolution  be  duly 
passed  by  the  required  majority,  the  same  will  be 
submitted  for  oonnrmation  ai  a  special  resolution  to  a 
subsequent  extraordinary  general  meeting  of  the  com- 
pany which  will  be  held  on  Friday,  the  3rd  day  of 
March,  1905,  at  the  same  time  and  place."  ibrtide 
70  of  the  articles  of  association  of  the  company  pro- 
vided that  seven  dear  days'  notice  should  be  given  to 
members  of  any  meeting  of  the  company,  and  that 
whenever  it  was  intended  to  pass  a  special  resolution 
the  two  meetings  might  be  convened  by  one  and  the 
same  notice,  and  it  should  be  no  objection  to  such 
notice  that  it  only  convened  the  second  meeting  con- 
tingently on  the  resolution  being  passed  by  the 
requisite  majority  at  the  first  meeting. 

The  resolution  was  passed  by  a  three-fourths 
majority  at  the  meeting  held  on  the  15th  of  Febru«ry, 
and  was  confirmed  by  a  majority  of  the  meeting  held 
on  the  3rd  of  March. 

Martelli,  for  the  petition.— The  special  resolution 
was  validly  passed  and  confirmed,  having  regard  to 
the  speoittl  terms  of  article  70.  In  Alexander  v.  Simpson, 
38  W.  B.  161.  43  Oh.  D.  139,  where  the  Court  of 
Appeal  hf>ld  that  one  notice  could  not  extend  to  both 
the  meetings,  there  was  no  such  special  artide,  and 
the  decision  turned  on  artide  52  in  that  case.  Here 
the  question  is  on  section  51  of  the  Companies  Act, 
1862,  which  says  that  a  notice  is  duly  given  if  given 
in  the  manner  prescribed  by  the  regulations,  and  that 
manner  is  prescribed  in  this  case  by  artide  70. 

BxTOKLBT,  J. — Section  51  of  the  Companies  Act 
provides :  "Notice  of  any  meeting  shall,  for  the  pur- 
poses of  this  section,  be  deemed  to  be  duly  given  and  the 
meeting  to  be  doly  hdd  whenever  such  notice  is 
given  and  meeting  held  in  manner  prescribed  by  the 
regulations  of  the  company."  The  regulations  of 
this  oompany  contain  a  provision  that  "  whenever  it 
18  intended  to  pass  a  special  resolution  tbe  two 
meetings  may  be  convened  by  one  and  the  same 
notice,  and  it  shall  be  no  objection  that  the  notice 
only  convenes  the  second  meeting  contingently  on 
the  resolution  biog  passed  by  the  requisite  majority 
at  the  first  meeting."  It  is  necessary,  therefore,  to 
determine  whether  section  51  of  the  Act  of  Parlia- 
ment allows  a  contingent  notice  of  a  meeting.  The 
language  of  the  notice  which  was  sent  out  here  is,  I 
thick,  identical  with,  or  at  any  rate  substantially, 
as  Mr.  Martelli  admits,  in  the  words  of  the  notice 
given  in  Alexander  v.  Simpson.  It  runs  thus : 
**  Should  such  resolution  be  duly  passed  by  the 
required  majority,  the  same  shall  be  submitted  for 
confirmation  as  a  spedal  resolution  to  a  subsequent 
extraordinary  general  meeting  of  the  company,  which 
will  be  hdd  on  Friday,  the  3rd  of  March."  That 
is  to  say,  it  is  a  notice  that  only  tn  a  contingency 
— namdy,  that  of  the  resolution  being  passed  at  the 
first  meeting— will  there  be  a  second  meeting  at  aU. 
The  question  therefore  is,  whether  that  is  a  com- 
plianoe  with  section  51.  l^e  decision  of  the  Court  of 
Appeal  in  Alexander  v.  Simpson  was  simply  on  the 
artides  of  assodation ;  it  was  not  necessary  to  go 
back  to  the  statute,  and  the  Court  of  Appeal  held 
that  the  regulations  of  the  company  had  not  been 
complied  with.  I  desire  to  point  out  why.  The 
rdevant  artide  there  was  artide  52,  which  said  that 
seven  days'  notice  in  writing  should  be  given  to  the 
members  before  every  genml  meeting.  What  the 
company  did  was  to  ^ve  exactly  such  a  notice  as  has 
been  given  in  this  case,  and  Bowen,  L.J.,  at  p.  148, 


says :  **  If  that  paragraph  is  to  be  read  as  a  notice 
that  the  subsequent  extraordinary  general  meeting  of 
the  company  would  only  be  hdd  on  that  day  in  the 
event  of  the  passing  of  the  resolutions  at  the  former 
meeting,  it  is  obvious  that  it  would  not  be  a  good 
notice,  because  it  would  leave  a  shareholder  who 
got  the  notice  in  ignorance  whether  or  no  the 
general  meeting  of  the  29th  of  July  was  to  be  held.' ' 
That  is  to  say,  the  court  was  of  opinion  on  the 
document  in  question  in  that  case — namely,  the 
artides  of  association,  that  notice  of  a  contingent 
meetiog  was  not,  within  artide  52,  notice  of  a 
meeting.  That  being  so,  it  was  not  necessary  to  go 
on  to  determine  the  question  which  I  have  to  deter- 
mine here — ^namely,  supposing  you  have  complied 
with  you  articles,  have  you  complied  with  the  statute  f 
That  point  I  have  now  to  dedde. 

The  document  upon  which  I  have  to  dedde  it  is  the 
Act  of  Parliament,  which  says:  [BKs  lordship  again 
read  the  provision  at  the  end  of  section  51  of  the  Act.] 
On  the  construction  of  that  enactment,  with  the 
assistance  of  the  dedsion  of  the  Court  of  Appeal  in 
Alexander  v.  Simpson,  is  it  giving  notice  of  a  meeting 
to  give  notice  of  a  contingent  meeting  ?  Alexanda^ 
V.  Simpson  deddes  plainly  that  it  is  not.  Of  course 
it  is  sought  to  get  over  that  by  sayiog  that  the  section 
says  '*  in  manner  prescribed  by  the  regulations,"  and 
that  these  regulations  do  provide  for  notice  of  a 
contingent  meeting.  But  does  that  get  over  the 
difficulty  P  Certainly  not ;  because  the  Act  of  Parlia- 
ment says  that  that  of  which  you  must  give  notice  is 
a  meeting.  Yon  may  give  notice  of  a  meeting  as 
your  regulations  provide ;  the  Act  does  not  allow  you 
to  give  notice  of  a  contingent  meeting  as  your  regula- 
tions provide.  Therefore  the  point  here  is  exactly  the 
same  ai  in  Alexander  v.  Simpson,  but  it  arises  under 
the  Act  of  Parliament,  and  not  under  the  regulations. 
Of  course  the  artides  cannot  enlarge  the  Act  of 
Parliament.  I  desire  only  to  add  that  this  is  not 
mere  pedantry,  but  is,  to  my  mind,  a  matter  of  sub- 
stance. A  special  resolution  is  a  serioos  and  solemn 
thing.  Tee  Act  of  Parliament  provides  that  it  shall 
be  submitted  to  two  meetingf.  Tne  notice  of  the 
second  meeting  ought  to  be  an  effident  and  effectual 
thing.  The  Act  of  ParUament  must  have  intended  to 
contemplate  this :  that  persons  possibly  might  stay 
away  from  the  first  meeSng  because  they  knew  they 
could  come  and  object  at  Uie  second  meeting.  The 
second  meeting  is  not  a  mere  form  at  all;  it  is  a 
solemn  reality  which  the  Act  of  Parliament  requires, 
and  I  think  it  is  not  giving  due  effect  to  the  Act  of 
Parliament  to  endeavour  to  give  the  go-by  to  the 
second  meeting  by  an  artide  such  as  that  in  the  present 
case,  the  effect  of  which  is  that  after  the  first  meeting 
has  been  hdd  nobody  will  know  whether  there  is  to 
be  a  second  meeting  or  not  unless  they  make  inquiry 
and  find  out  in  some  way  what  the  result  of  the  first 
meeting  has  been. 

I  therefore  hold  that  the  special  resolution  has  not 
been  passed  in  the  manner  provided  by  the  Act  of 
Parliament.  I  think  the  point  is  governed  by 
Alexander  v.  Simpson  when  applied  to  a  different  state 
of  facts.    I  therefore  dismiss  the  petition. 

Solidtors,  Cfibson  &  Wddon,  for  Bertrand  Watsonf 
Stockton-on-Tees. 


Ui 
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Iir  HE  Jones  &  Robsets. 


High  Covmt^ 


Feb.  n 


Joyce,  J.   J 

//i  re  JoxES  &  Roberts. 
Solicitor — LiiJi— Country  sttlkHor    and    tffwn    agent^ 
Tritalce  in  bankrupttif — Eight  to  prodnction  of  docu- 
ments in  order  to  vouch  hill  of  coits^Wtiiver  of  Hen, 

Tht  town  agmt  of  a  country  soliGdor  tvlw  hnB  giveii 
notice  to  the  country  cUtnt  of  his  Uani  has  a  rt^ht  of  lien 
upon  all  the  documeTits  tvhidt  have  come  into  his  jxissrs- 
9i4}n  dunnij  the  course  of  the  j^oteediitfjs  for  the  wh^h 
afrmunt  of  ike  costs  due  from  the  country  eli^nt  to  the 
country  solicitor ;  and  this  right  of  lien  is  not  waived 
htcame  the  town  agent  Aaa  acttd  for  the  country  ctie/it  in 
obtaining  an  order  to  tax  the  country  solicitor's  bill  of 
costs. 

Mot  ton  to  GQoapel  tba  L'^ndon  agenti  of  conntrj 
solicitors  to  produce  certain  documents  wbicli  tftd 
ootne  into  their  Eandi  as  agents  io  order  to  QDable  & 
bill  of  oonts  to  be  vonched  and  tixed. 

RobbtDf^i  BiUingf  &  Co.,  w«jre  famierly  the  Lr>Qdon 
o^ntA  of  Jones  &  Roberts,  of  LUcrvrst,  wbo  were  tbe 
lolioitora  of  one  T*  Edwafdi  in  cartEiiQ  adoainUtratioQ 
proceedingi. 

In  tbe  autumn  of  IDOS^  wbCe  those  prooeedingi  were 
pending,  the  country  soHcitora  b?catne  b&nkrnpt,  and 
waiter  Oonwaj  waa  appointed  their  trustee  in  bank- 
mptoy. 

In  AugusS  1904,  the  trustee  delivered  to  Bdvarda 
tbe  bill  of  costs  of  the  said  Joups  &  Roberts,  which 
inolad«d  part  of  Messrs.  Bobbins,  Billing,  &  Co.'s, 
agency  charges,  whereupon  the  London  agents  gave 
notice  to  EdwanJs  not  to  pay  the  amount  of  the  biU^ 
and  as  the  trustee  would  not  undertake  to  pay 
what  was  due  to  them  out  of  the  proeeedEi  of  the  bill, 
they  presented  a  petition  on  behalf  of  Edwards  for 
tbe  taxation  oE  tbe  bill,  and  on  tbe  2jtb  of  Otitob&r, 
1904,  obtained  an  order  to  tax  the  said  biltt  and 
also  that  Edwards  and  the  troBtee  should  pro- 
duce all  books  and  papers  in  their  rossession.  The 
trust  ee*s  solicitors  then  gave  to  tbe  London  ag^nta 
notice  to  produce  before  the  master  all  the  books  and 
papers  in  their  posses  a  (on  necessary  to  voucb  the 
said  bil],  and  on  tbe  9tb  of  Not  ember  tbe  taxing- 
master  ordered  that  the  parties  to  the  order  of  the 
24 tb  of  October,  and  their  solicitor,  abould  pro- 
duce all  documents  and  papers  necesaary  to  TOncb  tbe 
the  said  bill  Thereupon  Elwards  give  notice  of 
cbange  of  solicitor. 

On  tbe  13th  of  January,  1905,  tb©  trustee's  solicitori 
obtained  from  the  master  a  suhpetia  f luces  tecum  which 
was  addresfled  to  and  served  upon  a  member  of  the 
firm  of  Robbina,  Billing,  &  Co.,  commandiDg  him  to 
produce  all  the  papers  and  voucbers  in  the  list 
annexed  thereto,  lie  attended  before  the  master^  but 
refused  to  produce  tbe  docnraent«in  the  stthpt^na  dme^ 
tecum  on  the  ground  that  be  had  a  lien  on  tb^m, 
not  only  for  tbe  proportion  of  the  biU  that  was  due  to 
him  at  agent  in  that  matter,  but  also  for  all  costa  due 
to  him  from  his  country  aolicitor*  The  trustee 
moved  for  an  order  that  the  member  of  tbe  firm  be 
ordered  notwithstanding  tbe  lien  claimed  by  him  to 
produce  before  the  taiiug -matter  all  the  documents 
In  bii  poBsesaion  wbich  might  be  necetsary  for  tbe 
purpose  of  obtainiug  taxation  of  tbe  said  bill.  It 
appeared  that  it  was  impossible  to  proceed  with 
the  taxation  of  the  bill  uulesa  tbe  documents  were 
produced. 

I\  F*  Whaler,  for  the  trustee. — The  town  agent 
bad  no  general  lien  upon  tbe  papers  for  bis  coats,  but 
only  ft  particular  lien  in   respect  of  particular  items : 

(a.)  Eeported  by  R.  FaAi^KLnr  SiUBBiifo.  Esq,, 
Barmter>at-Law. 


.  Raynl  Exchauge,  1  Bing.  20  ;  ITari  v.  //ej/pf*^ 
SOT  ;    Dicas  v.  Stockfey,  1   C.  &  P.  5B7.    Ai 


Whiteir. 
15  Vf  8* 

against  the  lay  client  there  was  no  such  general  lien, 
and  even  if  there  were  it  could  not  be  insisted  upon 
to  prevent  tbe  production  of  tbe  doenments  to  tbe 
tnistee  in  bankruptcy :  Ex  parte  Brtirnhk,  28  W-  B. 
676,  13  Cb,  B.  835.  There  was  a  difference  betwten 
producing  documents  and  handing  tbetn  over*  A 
solicitor  of  a  company  migbt  be  ordered  to  produce 
to  the  liquidator  in  tbe  winiiug-np  documents 
relating  to  the  couipany  without  prejudice  t3  bii  lien 
foroostSp  In  re  Sifulk  Essex  Eititary  and  litclaTm^i^m 
Co.,ll  W.  R.  275,  L*  R.  4  Cb.  App,  215.  which 
dearly  matki  tbe  difference  between  tbe  produc- 
tion of  documents  aa  aaked  lor  in  this  cas9 
and  handing  them  over  aa  in  In  re.  Capital  Fin 
Itmtrance  Associuiion.  32  W,  B.  2m,  24  Ob.  D.  408, 
The  lien  c  mnot  be  allowed  so  aa  to  enable  a  aolicilor 
to  refuse  to  produce  docum'^nta  necfssary  lor  the 
taxation  of  the  bills  of  tbe  country  solicitor 
and  so  to  prevent  tbe  trustee  from  collecting 
tbe  estate.  A  aolicitor  was  bound  to  producs  to  a 
creditor  of  his  client  the  documents  in  bis  poaaeaEton 
belongmg  to  his  client,  notwitbslandtng  he  bad  a  liiQ 
upon  tbem  so  aa  to  enable  the  creditor  to  take  atept 
to  get  in  a  mortgage  debt  due  to  the  estate.  In  In 
re  Hawhs,  46  W,  R.  445.  [1898]  2  Cb,  1,  wbich  was 
an  administration  action  in  which  tbe  conduct  of  tbe 
action  had  been  given  to  a  creditor,  there  waa  no 
privity  cf  contract  between  the  Loudon  agent  and 
tbe  lay  client,  Tbe  London  agent  could  havia  no 
claim  against  tbe  lay  client,  nor  could  he  be  liable  to 
the  lay  client  for  negligence.  The  Liudon  agant 
receivod  bis  retainer  subject  to  the  risk  that  if  th# 
country  solicitor  became  banbrupt,  be  could  only 
prove  io  tbe  bankruptcy, 

Robbina,  Billing,  &  Co.  appeared  aa  solicitors  for 
Edwards  and  obtained  tbe  common  order  to  tax, 
which  order  required  the  production  of  all  dooumeuls 
in  the  posseSilon  or  power  of  Edwards  and  }m  •nlid< 
tor;  therefore  they  are,  on  this  ground,  estopped  feom 
relying  on  tbeir  lien.  By  obtaining  the  order  to  tax 
they  have  waived  their  lien  and  cannot  now  insist 
upon  it :  Jitcobs  v*  Latoitr,  5  Bing.  130,  where  Beat. 
L.C.J. ,  aaid  a  lien  waa  destroyed  if  the  party  entitled 
to  it  gave  up  bis  right  to  the  possession  of  the  go:di. 
Li  Ml  was  a  rigbt  which  could  be  taken  away  by  very 
little.  The  truatee  offered  to  give  Robbina,  Billing, 
^  Co,  all  their  out-of-pocket  expenses  and  ball  the 
profit  charges  in  the  action  to  whiob  the  do<jumenta 
related. 

/r.  Younger,  K.C,  and  Ahm  MacphifiOn, iorM£9tr§. 
Robbins,  Billing,  &  Co.— The  lien  of  tbe  town  ag^nt 
as  agftinat  the  country  solicitor  was  a  general  one  arid 
covered  all  coita  due  from  the  country  aolicitor  in 
reapect  of  agency  buainesa  and  diiburaementa 
generally ;  but  as  against  the  client  the  lien  was 
only  good  to  tbe  amount  to  which  tbe  dient  waa 
indebted  to  the  country  solicitor.  The  right  of  the 
lay  client  against  the  London  agent  waa  no  greater 
than  hia  rigbt  against  the  country  solicitor.  The 
trustee  of  the  bankrupts  baa  no  greater  rigbt  Iban 
the  bankrupts  had.  As  against  tbe  bankrupts  Uw 
London  agents  are  entitled  to  payment*  of,  or  toouritj 
for,  all  sums  due  on  the  general  account*.  The  bfOaa 
principle  as  laid  down  by  Jamis,  L.J*,  in  Sjt  p^rU 
Newi%  29  W.  E.  344,  16  Oh.  D.,  p*  531,  •*  la  tkat  tlw 
tniitte  in  a  bankruptcy  takes  aU  the  banknipl'a 
property,  but  takes  it  subject  to  all  the  Uabtli^M 
which  affected  it  in  the  bankrupt's  bands,  tmlesa  tlw 
property  which  be  takes  aa  the  legal  peragBA^ 
representative  of  tbe  bankrupt  is  added  to  by  •——■I 
expretft  proTision  of  the  bankrupt  law***  In  Ln 
^  T.  Butkniaskr,  2  B,  d  0.  516,  Abbott,  CJ.,  hM. 
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the  Bolioitor  had  the  same  right  of  lien  agaiost  the 
ASslgQees  that  he  had  affainst  the  hankrupts.  The 
Bankruptoy  Act  1883,  s.  49,  showed  what  transactions 
are  protected  from  passing  to  the  trustee,  and  it  was 
evident  that  all  liens  without  notice  of  bankmptoy 
were  preserved.  In  re  Johnson  d:  WeatheraU,  36 
W.  B.  374,  37  Ch.  D.  433,  showed  that  the  lien  of  a 
London  agent  agaiast  the  couufry  solicitor  was  a 
general  one.  In  re  Capital  Fire  Insurance  AsaO' 
ciaiion  decided  that  a  winding-up  order  could 
not  defeat  a  valid  lien  existing  at  the  time  when 
the  windiog-up  petition  was  presented.  Toe  decision 
in  In  re  Bawkes  only  applied  to  administration 
aud  other  representative  actions,  and  ouicht  not 
to  be  extended.  In  Lawrence  v.  Fletcher,  27  W.  B. 
937,  12  Ch.  D.  858.  it  was  held  that  the  London 
agent  had  a  general  lien  against  the  country  solici- 
tor, which  extended  to  all  costs  for  all  agency 
business  and  disbursements  doe  from  the  country 
solicitor.  Messrs.  Bobbins,  Billing,  &  Co.,  would  be 
willing  to  surrender  the  document  i  if  the  trustee 
woodd  hand  over  to  them  all  the  money  received  by 
them  from  the  client  subject  to  the  coits  of  taxation. 

Car,  adv.  vidl, 

Jo  YOB,  J.-— Jones  &  Boberts  were  solicitors  in  the 
country.  Bobbins,  Billing,  &  Co.  were  the  town 
agents  of  Jones  &  Boberts.  Edwards  employed 
Jones  &  Boberts  in  the  country  as  his  solicitors,  and 
there  were  oertftin  matters  in  which  Bjbbios,  Billing, 
&  Co.  acted  as  town  agents  for  Joces  &  Bobarts 
concerning  the  country  client.  Jones  &  Boberti 
became  bankrupt,  and  Edwards  wanting  his  papers,  I 
suppose,  aotiog  through  Bobbins,  Billiug,  &  Co.  as 
his  proper  solicitors,  <K)tained  the  usual  order  for  the 
taxation  of  the  bill  of  costs  of  Jon»8  &  Boberts— 
obtained  it,  of  course,  against  the  trustee — and  that 
order  provided  for  the  taxation  in  the  u%ual  way,  and 
'*  that  the  trustee  in  bankruptcy  do  produce  before 
the  master  all  books,  papers,  and  writings  in  their 
custody,  or  power  relatrng  to  the  m%tters  hereby 
referred  to,  or  any  of  them.^'  In  the  proceedings  on 
the  taxation  it  became  necessary  to  have  certain 
papers  in  the  hands  of  Bobbins,  BQling,  &  Co.,  the 
town  agents  of  Jones  &  Boberts,  and  a  suhpcena  was 
issued  aud  served  upon  Mr.  Bobbins  as  to  certain 
papers  specified  required  for  the  taxition.  Bobbins 
appeared  upon  his  subpoena  but  declined  to  produce 
the  papers,  daimiog  a  lien  for  costs  due  to  him  from 
Jones  &  Boberts,  including,  amone  other  things,  C9st8 
which  were  ohu-geable  against  Edwards,  the  country 
client.  Then  the  present  application  bv  motion  was 
made  to  me  for  an  order  against  Bobbins  **  that  he 
do  produce  the  papers,"  and  so  on. 

Now  if  there  had  bean  no  bankruptcy  of  Boberts, 
and  if  the  country  solicitor  had  been  the  respondent 
on  the  order  for  taxation  and  had  issued  a  subpoena 
and  served  it  upon  Bobbins,  then  in  the  absence  of 
apedal  droumstances,  none  of  which  exist  in  the 
present  case,  I  thiok  it  to  be  dear  that  the  town 
agent  would  not  be  bound  to  produce  the  documents 
unless  his  lien  was  satisfied  or  secured.  It  was  con- 
tended on  behalf  of  the  trustee,  on  the  authority  of  In 
re  Hawkes,  46  W.  B.  445,  [1898]  2  Co.  1,  that  the 
production  being  required  for  the  purpose  of  getting 
in  a  debt  due  to  the  bankrupt,  and  so  indirectly  for  the 
purpose  of  administering  the  bankrupt's  estate, 
AObbins  was  bound  to  produce  the  documents  not- 
withstanding his  lien.  But  I  think  that  when  the 
oaie  of  In  re  Hawkes  and  the  other  cases  that  were 
dted  are  looked  at,  no  real  authority  for  such  a  con- 
tention can  be  found,  and  that  argument  in  my 
opinion  fails. 

Then  it  is  said  that  Bobbins,  Billing,  &  Co.  waived 
their  lioi   through   having  acted  as  solidtors  for 


Edwards  in  obtaining  the  order  to  tax;  no  authority 
has  been  dted  for  this  proposition,  and  I  do  not  follow 
the  argument  upon  which  it  is  based.  I  think  it  would 
very  much  astonish  some  of  the  large  firmi  in  London 
who  transact  agency  business  for  country  solidtors  if 
they  were  told,  that  they  loit  thdr  lien  against  the 
country  solidtor  by  the  mere  fact  of  acting  as 
solicitor  for  the  oouotry  client  in  another  matter  and 
obtaining  an  order  to  ti^  ;  therefore  I  hold  that  there 
is  nothing  in  that  point.  Bobbins,  Billing,  &  Co. 
having  given  notice  to  Edwards  of  their  lien,  it 
appears  to  me  that  they  have  as  against  the  country 
solidtor  a  lien  on  the  documents  which  they  hold  of 
the  country  dieut  for  the  whole  amouot  due  from  the 
country  dient  to  the  country  solidtor.  Tais  is  so 
stated  in  all  the  text-books  and  is  ref  Arred  to  in 
D*niell's  Chancery  Practice,  p.  1693,  and  Cordery  on 
S  ilidtors  (3rd  ed.),  p.  360,  supports  that  propoiiUon. 
I  am  of  opinion  that  there  is  nothing  in  the  case  of 
Ward  V.  Hepple,  15  VeP.  297,  oonflictiog  with  this 
proposition.  The  whole  thing  was  clearly  stated, 
in  my  opini'^n,  by  Frv,  J.,  in  the  case  of 
Lawrence  v.  Fletcher,  27  W.  B.  937,  12  Ch.  D.  858. 
Eirly  in  the  case  I  urged  upon  the  parties  that  by 
consent  some  order  ought  to  be  made  by  which  the 
lieu  of  the  town  agents  should  be  preserved,  or  their 
rights  should  be  preserved,  but  yet  the  taxation 
might  proceed,  and  the  payment  of  the  amount  due 
from  the  country  dient  be  obtained.  Mr.  Younger 
offered,  if  his  lien  or  rights  were  preserved  as  to 
the  amount  coming  from  the  country  dient,  to 
allow  as  against  the  town  agent  the  costs  and 
expenses  without  deduction  of  the  taxation,  and  to 
allow  those  to  be  retained  by  the  trustee  in  bank- 
ruptcy. On  the  other  hand,  Mr.  Wheder,  on  the 
part  of  the  trustee  in  bankruptcy  of  the  country 
solicitor,  offered  to  make  an  arrangement  to  preserve 
the  lien  of  the  town  agent,  but  only  to  the  extent  of 
the  particular  charges  contained  in  the  bill,  which 
were  for  work  done  by  the  town  agent  for  tJie  country 
client  through  the  country  solidtor.  Having  regard 
to  the  cases  which  I  have  referred  to  in  the  text- 
books, in  my  opinion  this  offer  falls  short  of  what 
Messrs.  Bobbins,  Billing,  &  Co.,  the  town  agents,  are 
entitled  to  insist  upon.  Therefore,  with  rductanoe, 
I  must  refuse  this  motion,  and,  considering  the  offer 
made  by  Mr.  Younger,  I  must  refuse  it  with  costs. 

Solicitors,  Jacques  &  Co,,  for  W,   Thornton  Jones, 
Bangor ;  Bobbins,  Billing,  &  Co, 


Jan.  11. 


Chan.  Div.     ) 
Warrington,  J.  I 

SiTWBLL  V,  Eahl  of  Londesbosough.  (a.) 

SeUled  Land  Act,  1882  (45  tfc  46  Vid.  c.  38),  s.  2,  sub- 
section 10  (iV.);  S8.  6,  7,  sub-sections  2,  3 — Mines — 
Mining  lease ^Beservation  of  mining  lease— Support 
to  surface —  Lease  of  power  to  let  down  surface — 
Tenant  for  life. 

Under  section  6  of  the  Settled  Land  Ad,  1882,  a  tenant 
for  life  of  settled  land  has  power  to  grant  a  lease  of  a 
right  to  let  down  the  surface  of  the  land  for  mining  opera' 
tions. 

Sir  G,  Sitwdl  by  his  marriage  HtUement  conveyed 
land  of  which  he  was  owner  in  fee  to  uses  under  which 
he  became  tenant  for  life.  The  deed  contained  an  excep" 
Hon  from  the  conveyance  of  all  mines  under  the  land  in 
quistion,  with  power  to  work  the  same.  Any  person 
exercising  these  reserved  rights  w<u  to  make  reasonable 

(a.)  Beported  by  Percy  H.  Winfuld,  Esq., 
Banister-at-Law. 
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competitatimi  to  the  trmteu  of  iJie  iettlcmeni  for  all 
dfoma^f*  caused  to  the  inhtritance,  awl  also  totht  persons 
for  tht  time  being  tntithd  to  the  eurfaci  of  thi  l<ind  for 
damage  to  things  upon  the  surface. 

Held,  that  Sir  G,  Biiwtll  had  no  power  nnd^  the 
exception  Pi  author izf  leBStes  to  work  th«  mines  so  as  to  let 
down  the  surface  of  the  $etlhd  land,  hut  that  as  tenant 
for  life  he  coukf^  under  section  6  of  the  Settled  Land  Aetf 
1882 J  grajit  a  right  to  do  so  hjf  lease. 

By  bii  marriage  settlament  of  tlie  llth  of  Jalf, 
ISSSi  Sir  Q.  SUwell,  Bort^^  ^ppomted  and  conveyed 
Unda  and  hareditamfnts  of  freehold  tf^Dure  except 
and  reaeryed  out  of  the  appoint tnent  and  conveyance, 
all  mlnea  of  coat  and  iron i tone  and  other  mines . 
whether  opened  or  nnopenedi  lying  aod  being  in 
and  under  the  said  premiaea,  together  with  full  p'^wet 
to  work,  get,  carry  away,  aeU,  and  dispense  of  the 
aame,  and  to  do  all  inch  acti  and  thioga  upon^  in  and 
ander  tbe  aaid  premises  aa  ihonld  b6  necessary  or 
expedient  for  all  or  any  or  the  purpoaaa  aforesaid^  bat 
BO  nevertheless  that  no  surface  operations  ahould  be 
carried  on  within  (')  of  Eenehaw  HaU,  and  that  no 
underground  workinga  shall  be  carried  on  within 
(•)  thereof,  and  to  that  the  person  or  person 
exerciaitig  the  rights  and  libertiei  thereby  reserved 
ahonld  make  reasonable  oompeDsation  to  the  tmnteea 
or  tmstee  for  the  time  being  of  the  aaid  settlement  (to 
be  held  by  them  or  bim  aa  capital  moneys  arising  from 
the  ei^ercise  of  the  power  of  sale  confpTred  on  a  ten  ant 
for  life  by  the  Settled  Land  Act,  1882]  for  all  damagps 
oansod  to  the  inheritance  of  the  aaid  premises  by  the 
exeroiae  of  such  liberties  p  and  also  to  the  per  a  on  or 
peraoDi  for  the  time  being  entitled  to  the  surface  of 
the  aaid  premisea  for  all  damage  oanaed  ,to  growing 
oropi  or  other  things  upon  such  aurfaoei  the  amount 
of  luch  compensation  to  ba  settled  aa  therein 
mentioned  r  to  the  use  of  the  aaid  Sir  Q.  Sit  well 
during  hie  Hfe  without  impeachment  of  waste »  and 
alter  his  death  to  osrtain  uses  thereiu  set  forth  for 
•ecnring  a  jointure  rent- charge  for  bis  wifOi  and 
subject  thereto  to  the  uae  of  the  defendants  the 
Barl  ol  Iiondesborongh  and  Sir  William  H*^nry 
Arthington  Worsle?  for  the  term  of  1,000  years, 
n.pon  trust  for  raising  portions  for  the  settlor^a 
younger  children,  and  subject  thereto  to  the  use 
of  his  first  and  other  aona  by  his  aaid  wife  aacoessively 
icoording  to  seniority  in  tail  male,  with  remainder 
to  the  use  of  the  settlor,  his  heirs  and  assigns.  By  the 
settlement  the  defendants  were  appointed  trustees 
thereof  f^r  the  purpoaea  of  the  Settled  Land  Acts, 
18S2  and  1884,  and  it  was  di'olared  that  no  part  of 
the  rent  reserved  on  any  mining  lease  within  the 
meaning  of  the  former  Act*  which  should  be  granted 
pursuant  to  the  said  Act  or  otherwise  shauldf  he  set 
adde  as  capital  money,  but  the  whole  thereof  should 
go  as  rent  and  proEta> 

At  the  date  of    the  settlement  the  plaintiff  was 
owoer  in  fee  of  the  lands  thereby  lettled,  and  he  after 
wards  purchased  the  fee  simple  of  other  lands  and 
mioerals  adjoining  the  aettled  Unds, 

In  Kovemher,  1903,  the  plaintiff  entered  into  a  con- 
tract with  the  Eother  Yale  Collieries  (Limited),  to 
grant  to  that  company  a  lease  of  the  Baraaley  seam 
of  coal,  lyiog  party  under  the  aettled  land  and  partly 
under  the  land  purchased  by  him,  and  to  authorize 
the  leaseea  to  work  the  seam  without  leaving  any 
support  to  the  aurfaoe  except  where  there  were 
buildings. 

Upon  the  company  rw^iing  an  objection  as  to  his 
power  to  do  this,  he  took  out  a  anmmons  to  determine 
the  questions : 

(1)  Whether  upon  the  true  ooustmotion  of  the  above- 
mentionfd   settlement    the  plaintiff,   as   the  person 

(*}  Blank  in  the  original. 


abffolutely  entitled  to  the  mines  and  minerals  in  and 
under  the  hereditaments  lettlf'd  by  the  said  tettle- 
ment,  had  pow^r  to  work  or  to  authorise  other  persons 
to  work  such  mines  and  minerals  without  leaving  aoy 
support  for  the  s^id  settle!  hereditaments,  or  so  as  to 
let  down  or  otherwise  injure  the  surface  of  the  i&td 
settled  hereditaments. 

(2)  If  the  plaintiff  aa  the  person  so  absolutely  entitled 
had  not  such  p'>wer,  then  that  it  might  be  dedarad 
that  the  plaintiff  as  tenant  for  life  under  the  abovi* 
mentioned  settlement  had  power  to  demise  or  grvii 
to  a  lessee  (in  any  lease  made  by  himself  at  absolute 
owner  of  the  said  mines  and  minerals  in  &nd  under 
the  aettled  hereditaments)  the  right  to  work  sudi 
mines  and  minerals  without  leaving  any  support  for 
the  s&Id  settled  hereditaments,  and  to  let  doivn  or 
otherwise  it>jure  the  sQrface  of  the  aaid  settled  here* 
ditamenti,  and  that  it  might  be  determined  what  r«nt 
ought  to  be  reaerved  in  reapeot  of  snob  right  if 
granted. 

Wabrinoton,  J.,  held,  with  regard  to  the  first  point, 
that  the  plaintiff  had  no  power  to  let  down  the 
surface  under  the  reservation  of  mine  rail  with  poif«r 
to  work  them.  The  law  was  laid  down  in  Davis  r. 
Treharne,  29  W.  R.  869,  [1881]  (>  A  pp.  Cas-  400,  im, 
and  the  fact  that  this  was  a  marriage  aetUeiiietit 
contained  two  different  compensation  olauaes  made  mt 
difference* 

The  second  question  was  then  argned. 

Eov}d€nt  ff»C?M  »nd  Bryan  FarrsTt  for  Sir  G.  Sitwell» 
asked  for  a  declaration  that  the  plaintiff  ms  tenant 
for  life  of  the  aettled  eitates  was  entitled^  under  the 
Settled  Land  Act,  18B2,  to  grant  to  the  oomoany  a 
lease  of  a  power  to  let  down  the  surface.    Without 
this  right  they  could  not  get  anyone  to  take  a  leaao  ol 
the  minerals*    By  section  6  a  tenant  for  life  is  author^ 
ized  to  lease  any  easement,  right,  or  privileige  OT«f 
the  settled  land  for  any  purpose  wbatever  tor  any 
term  not  exceeding  in  the  casi  of  a  mimug  lemm  alzly 
years.    By  section  2,  sub-section  10  (ivt),  a  * 
lease  is  a  leaae  for  any  mining  purpoaea  or  _ 
connected  therewith,  and  includes  a  grant  or  lie 
for  any  mining  purposes.^'     The  proposed  lettsa  of  a 
right  to  let  down   the  surface  will   be  a  grsnt  te 
purposes  connected  with  mining,  and  will,  Uie[t*f€ff% 
be  a  mining  leaae  within  section  6.     The  fight  to  Iflt 
down  the  surface  it  an  easement  which  is  grantablt 
by  law,  and  any  words  which  clearly  show  the  tnlea- 
tion  to  give  an  easement  which  b  by  l«w  grantablt 
are  siimoient  to   effect   that   purpi^se :  Rmo'Mhatm  ▼* 
Wilson,  (I860)   8   H,  L.   C.   348,  362,  8  W.  B*   H-  I*. 
Dtg.  4i     Therefore,  ti^is  right  can  be  given  hf  wwf  ol 
kaae  by  a  tenant  for  life  under  section  6,  «iid  t^t 
leaae  may  be  for  sixty  years.     A  mining  Vmm  wamf 
include  surface  land  opcessary  for  the  effectivo  worktop 
of  ihe  minerals  :  In  re  Revtleu'g  Settkd  M$Ma^  (iStS) 
11  W,  B.  744. 

I{.  Terrell,  KX„  and  Bemmerd^t  for  the  trmfgd^^- 
The  proposed  grant  is  not  a  lease  at  all.  It  la  m 
surrender  for  a  term  of  years  of  the  right  to  cnppofl. 
Tfiat  right  is  in  the  case  of  land  a  right  of  pjupcily^ 
and  in  the  cate  of  buildings  an  easement :  DmStm  Wm 
A«gui,  (18S1)  6  App.  Cas.  740,  791,  29  W.  E,  l>ig-m 
In  this  case  the  settle i  land  is  the  dominant  lenemris^ 
and  the  right  it  not  an  easement.  A  grant  of  a  tiglit 
to  destroy  the  snrfaoe  is  not  a  lea^e  witbin  seotloai  6* 
By  section  7,  sub-iection  3,  every  leaae  is  !o  ooota^ 
a  oondition  ol  re*entty.  It  is  not  possible  to  tm  qafar 
on  snch  a  right  as  this,  so  no  leaae  can  be  gr«nt«d» 
Even  if  it  is  an  easement  of  which  a  le«4e  oaa  hm 
granted  within  section  6,  the  arrangement  now  jM^ 
gested  ought  not  to  be  carried  out.  The  prnpomJ 
^  rent  ^is  quite    inadequate,   and  it    ia  impoaaibCt    W 
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Moertain  the  best  rent  of  each  a  right ;  whereas  by 
aectioa  7,  sab-seotion  2,  it  is  proyided  that  every  lease 
shall  reserve  the  best  rent  that  can  reasonably  be 
obtained. 

Wabbikoton,  J.^The  question  which  I  have  now 
to  dedde  arises  upon  the  Settled  Land  Act,  1882. 
The  question  is  whether  the  plaintiff  as  tenant  for  life 
is,  uuder  the  provisions  of  the  Settled  Land  Act, 
entitled  to  grant  to  lessees  of  his  minerals  the  right 
to  let  down  the  surfaoe  of  the  land.  The  material 
provitions  of  the  Aot  are  these :  By  section  6,  "  a 
tenant  for  life  may  lease  the  settled  land,  or  any  part 
thereof,  or  any  easement,  right,  or  privilege  of  any 
kind  over  or  in  relation  to  the  same,  for  any  purpose 
whatever,  whether  involving  waste  or  not,  for  aoy 
term  not  exceeding  .  •  •  (ii.)  in  the  case  of  a 
mining  lease  sixty  years."  By  the  definition  clause, 
section  2,  sub-sec&on  10  (iv.),  **  Mining  purposes 
include  the  sinking  and  searching  for,  winnmg,  work- 
iogi  getting,  making  merchantable,  smelting,  or 
otherwise  converting  or  working  for  the  purpose  of 
any  manufacture,  carrying  away,  and  disposing  of 
mines  and  minerals,  in  or  under  the  setdea  land  or 
any  other  land,  and  the  erection  of  buildings,  and  the 
execution  of  engineering  and  other  works,  suitable 
for  those  purposes ;  and  a  mining  lease  is  a  lease  for 
any  minii^f  purposes  or  purposes  connected  therewith, 
and  includes  a  grant  or  licence  for  any  mining 
purposes." 

What  is  proposed  is  to  grant  to  the  lessees  of  the 
mines  a  right  during  the  continuance  of  their  lease  so 
to  work  the  mines  as  to  let  down  or  damage  the  sur- 
face of  the  settled  land.  It  seems  to  me  that,  assum- 
the  right  so  to  do  is  within  section  6,  tiien  the 
purposes  for  which  it  is  proposed  to  grant  that  right 
are  mining  purposes  within  sub-section  10  (iv.)  of  the 
definition  cuause,  and  it  only  remains  to  consider 
whether  suoh  a  right  as  it  is  proposed  to  gruit  is  '*  an 
easement,  right,  or  privilege  "  over  the  settled  land 
within  section  6.  What  is  the  right  which  it  is  pro- 
posed to  grant  ?  It  is  a  a  right  to  damage  the  sur- 
face. It  is  true  that  it  is  a  right  to  damage  the 
surfaoe  by  underground  workings,  but  for  the  purpose 
of  construing  section  6  the  source  of  the  damage  is 
immatedal. 

If  the  section  allows,  as  I  think  it  is  plain  that  it 
does  allow,  a  lease  of  a  right  to  damage  the  surf  «ce 
either,  for  instance,  by  opening  a  pit  and  removing 
that  part  of  the  surface  altogeUier,  or  by  construct- 
ing a  railway  or  tramway  over  the  surface,  which 
cannot  be  done  without  damaging  part  of  the  surface, 
it  must,  I  think,  also  authorize  the  granting  of  a  lease 
of  a  right  to  damage  the  surfaoe  in  any  other  way. 
That  wis  is  so  is  shown  by  Bowhotham  v.  WiUofit  and 
particularly  t^  a  passage  at  p.  362.  Lord  Wensley- 
dale  says :  *'  I  do  not  feel  any  doubt  that  this  was 
the  proper  subject  of  a  grant,  as  it  affSscted  the  land 
of  the  grantor;  it  was  a  grant  of  the  right  to  disturb 
the  soil  from  below,  and  to  alter  the  position  of  the 
surface,  and  is  analagous  to  the  grant  of  a  right  to 
damage  the  surface  by  a  way  over  it ;  and  it  was 
admitted,  at  your  lordships'  bar,  that  there  is  no 
authority  to  the  contrary.  It  is  undoubted  law, 
that  no  particular  word<  are  necesssry  to  a  grant; 
and  any  words  which  clearly  show  the  intention  to 
give  an  easement  which  is  by  law  grantable  are 
sufficient  to  effect  that  purpose."  That  is  sufficient 
authority  for  saying  that  a  right  to  damage  the^  sur- 
face, however  the  damage  is  caused,  is  a  right  which  is 
grantable  at  law.  If  that  be  so,  I  see  no  reason  why 
under  the  Settled  Land  Act  a  tenant  for  life  should 
not  be  authorized  to  lease  that  right,  and  to  lease  it 
in  a  proper  case  for  mining  purposes. 

It  is  said  that  it  is  impossible  to  ascertain  the  best 
xont.    I  do  not  follow  that.  i 


The  Act  only  says  that  the  lease  shall  reserve  the 
best  rent  which  can  reasonably  be  obtained.  It  may 
be  a  difficult  question  to  decide,  it  may  be  a  question 
for  experts,  but  that  such  a  rent  could  be  ascertained 
one  ought  to  have  no  doubt. 

It  was  said  that  suoh  a  lease  cannot  comply  with 
section  7,  sub-section  3,  as  to  a  condition  of  re-entry. 
I  do  not  think  that  can  be  maintained.  Strictly,  a 
condition  of  re-entry  is  only  applicable  to  corporeal 
hereditaments.  It  is  clear  from  the  express  words  of 
section  6  that  a  tenant  for  life  has  the  right  to  lease 
incorporeal  hereditaments.  The  two  sections,  there- 
fore, must  be  read  together,  and  section  7,  sub- 
section 3,  must  be  understood  to  apply  only  to  a  lease 
to  which  a  condition  of  re-ent^  is  applicable. 

I  therefore  hold  that  the  tenant  for  life  has  power 
to  grant  the  right  in  question  for  mining  purposes. 

Solicitors,  Arnold  &  Hmry  White, 


(P«welW.)l  lf.h.U.n. 

YouNO  V.  Natal  aot)  Militaby  and  OrvTL  Sebyiob 

Co  -  OPEBATTVE     SOCIETY     OP     SOUTH     AFBIOA 

(Limitbd).  (a) 

Company — Directors — Remuneration  —  Travelling  and 
hotel  expenses — Attending  hoard  meetings — Resolutions 
of  directors—Reimbursement  inter  se — Articles  of 
association  of  company — Special  circumstances. 

Directors  of  public  companies  who  receive  payment  for 
attending  to  the  business  of  the  company  are  not  entitled 
to  be  paid  their  travelling  expenses  to  and  from  board 
meetings  out  of  the  company*s  assets  in  addition^  ufdess 
there  are  special  circumstances  existing,  or  there  is  an 
authority  in  the  instrument  which  regulates  the  company 
or  the  shareholders  at  a  properly  convened  meeting  to 
sanction  it.  There/ore  a  resolution  of  the  directors, 
general  in  terms,  purporting  to  give  their  travelling 
expenses  to  all  the  directors  is  clearly  bad  in  the  absence 
of  such  special  circumstances  or  authority. 

Action. 

This  was  an  action  before  Farwell,  J.,  sitting  as  an 
additional  judge  of  the  King's  Bench  Division,  and  was 
brought  by  the  plaintiff  as  a  director  of  the  defendant 
company,  the  question  being  raised  whether  a  director 
who,  in  his  capacity  as  director,  had  always  received 
a  fixed  remuneration  for  his  services,  was  entitled  to 
the  expenses  which  he  had  incurred  in  travelling  to 
and  fro  to  attend  the  board  meetingpi  of  the  company. 

The  company  was  incorporated  in  the  year  1902, 
and  on  the  26th  of  April,  1902,  the  plaintiff  was 
appointed  one  of  its  directors. 

On  the  13th  of  May,  1902,  a  board  meeting  was 
held  at  which  the  plaintiff  and  four  other  directors 
were  present,  and  amongst  various  resolutions  passed 
was  tne  following:  « (16)  That  aU  reasonable  travel- 
ling expenses  be  reimbursed  to  the  directors  from 
time  to  time." 

The  articles  of  association  of  the  company  provided 
—viz.,  by  article  91,  for  the  payment  of  £200  per 
annum  to  eadi  director  **  by  way  of  remuneration  for 
his  services." 

Article  92  provided  for  special  remuneration  for 
directors  rendering  special  services  or  making  special 
exertions  in  going  abroad  or  otherwise  for  the 
purposes  of  the  company. 

Artide  93  was  the  usual  one  for  authorizing  the 
directors  to  exerdse  the  general  powers  of  the 
company. 

(a.)  Beported  by  A.  B.  Taylotjb,  Esq.,  Barrister- 
at-Law. 
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By  artide  105  directora  were  forbidden  to  vote  on 
mittara  ia  wbicE  thBf  were  iat crested,  and  article  IGI 
providad  that  a^ery  director,  mauagdf,  tecrdtiiry,  ttod 
other  officer  or  aerr&nt  of  the  oompany  should  b« 
itidecnQiEed  against^  aud  it  abould  be  the  doty  of  the 
directors r  cut  of  the  funds  of  Ike  company,  to  pay  atl 
ooats,  losifiiSf  and  ^xpana^g  which  any  in  ah  o£&cer  or 
lervant  might  incar  or  become  liable  to  by  reason  of 
any  contract  outer ei  into  or  a:it  or  deed  done  by  him 
&3  inch  oMcer  or  serTant,  or  in  any  way  in  the  difl- 
charge  of  bis  dniie*.  The  plainti^,  while  he  was 
director  of  the  company^  waa  living  at  Totues,  and 
he  was  present  at  several  board  meotiag s,  and  was 
paid  out  of  the  cooiipany^a  fuods,  on  etcb  occasiout 
his  tra veiling  expenssa  to  and  from  London  and  hia 
hotel  biLla  whilst  in  London*  NLuetf^en  recupta  wore 
produced  by  him,  all  signed,  some  of  them  con taioit^ g 
details  on  the  back — e.g.,  one  for  the  25th  of  October 
wai  endorsed  :  **  Ratura  fate  to  and  frotn  Totnes^ 
£2  18a.  4d, ;  oab  hire  to  and  fram  etaiion,  3j.  6d«; 
hotel  chargea,  19i,  8d»**  The  plaintifiT  claimed  a 
balance  of  direetor*a  feea,  and  a  am^ill  sum  for  unpaid 
travelliag  expenses.  The  defendant  compiny  counter- 
claimed  repayment  of  a  larger  sum  paid  to  the  plaintiff 
while  he  was  a  director  for  travelling  and  hotel 
expenses,  and  also  claimed  from  him  payment  of 
travelling  expenses  paid  out  of  the  company's  funds 
while  he  was  direotot  to  two  other  directors* 

-4.  0.  Claumnt  for  the  plaiotlff* — Trustees  are 
entiUed  to  jiat  expenses  uoder  section  24  of  the 
Trustee  Act,  1893  (56  &  o7  Vict.  o.  5'd),  and  directors 
are  rather  like  trustees,  and  iu  certain  oisea  are 
entitled  to  their  tra  veiling  expenses  i 

He  cited  Ex  pnrU  Joifjier,  In  the  MatUr  cf  8h<irpej 
2  Mont.  &  Ayr  Bkcy.  Eept.  1  \  Atiome^'Generat  v* 
The  Mayors  ic,  of  Norwich,  2  My.  &  Or.  406,  on  p, 
424;  Ctdhrm  v*  L'indf^ti  and  Suhurban  (remral  Per- 
fimnent  Bmldimj  Smkhj,  39  W.  E,  88,  25  Q  B,  I>. 
485  \  LagunoM  Nitrait  Co,  v.  Laganas  Syndicate,  48 
W.  n.  74, 1 18t>9]  2  Ch.  392,  on  p.  4 18  ;  Ilinche  v.  Sinks, 
[1894],  A.  G.  654.  on  p.  060.  43  W.  B.  Dig,  36;  Douttj 
V.  fVr,  50  W.  B,  m,  [1901]  A.  0.  477,  on  pp,  485,  480. 

Upjohn^  K.Ct  Cozens- flardtf,  and  Park  Ooff^  Iqt 
the  defendant",  referred  to  Ai  re  O forge  Newman  <l: 
Co.,  43  W.  E.  483,  [1895]  1  Ch.  674.  Directors 
can  only  be  considered  trasteet  when  considering 
their  liabUitj  in  dealing  with  the  funds  ol  the 
company,  and  the  difference  between  them  and 
trustees  ia  this :  A  trustee  ii  always  a  trustee, 
but  a  director  is  not  always  so ;  he  acta  at  the 
board  meeticga,  also  he  may  be  considered  in  the 
light  of  a  tmatee  when  exercisiog  the  powers  <K)n- 
f erred  on  him  by  thoFe  biard  meetings,  but  not  when 
he  h  at  home.  Articles  91  and  92  refer  to  all  pay- 
ments, article  161  only  indf^mnifies  them  for  expenses 
incurred  in  the  discharge  of  their  duty*  Article  105 
renders  the  resolution  of  the  13th  of  May,  1902,  in- 
operative, for  aU  the  directors  paised  a  reaolufcion 
that  their  own  travelling  expenses  should  be  paid* 
Directors,  as  a  rule,  are  remunerated.  If  they  desire 
more  than  their  remuneration,  aa  a  general  riUe,  they 
must  go  to  the  compiny.  H^re  there  were  no  special 
circuQQ stances.  IF  a  man  aeoepts  an  appointment  at 
a  stipulated  salary  it  ia  his  duty  to  go  to  the  place 
where  his  duty  Itea,  and  be  cannot  claim  out-of- 
pocket  expenses,  and  here  the  diieotor  goes  to  the 
b^ard  meetings  at  his  own  expenae« 

ClaHton,  in  reply* — Qeneral  prindples  cannot  be 
argued.  This  case  must  be  decided  on  its  facta  and 
there  are  special  cir cmnstanccs. 

Cur.  adv,  vuU. 

Feb.  2L— FAfiWBLL,  J.,  read  the  following  judg- 
ment :  [Alter  itating  the  facts  let  out  above,  he  eon- 
tinned  :]  No  imputation  of  any  sort  is  made  against 


the  pldntiE  It  ia  not  sug^eatel  that  he  had  any 
design  oi  travel hng  for  hit  own  plea«ture  or  living  at 
hotels  at  the  company's  expense.  He  was  living  iu 
the  West  of  England  when  be  was  elected,  ai  wai 
a;>pirent  from  hia  address,  and  had  to  travel  and  stay 
at  least  one  night  in  town  in  order  to  attend  the 
directors^  meetiogs,  not  1%  it  contended  that  aueh  pay- 
ments  as  were  made  are  uUrt}  vires  the  company;  hit 
it  is  said  by  the  company  th^t  they  are  paym«iL:i 
whieh  cannot  properly  be  allowed  t3  be  male  by 
directors  to  themaelves. 

I  am  told  that  it  is  not  nnnsnal  for  directort  to 
receive  their  travelling  expensea  to  and  from  hoard 
meetings  out  of  the  company^ a  asiets,  and  I  wa«  ua* 
wilUog  to  charge  the  plaintiff  in  thb  case,  who  was 
obvioualy  houeat,  aad  whose  sole  saUry  as  a  director 
Will  not  cover  his  travelling  expemea,  if  I  could  avoid 
it.     But,  in  my  opinio Q,  the  law  on  the  subject  ii 
plain.     ''  Directors  h^ve  no  right  to  be  paid  lor  thitr 
services ,  and  cannot  pay  thems^lvea  or  each  other  or 
make  presents  to  themielvea  out  of    the  compatiy*i 
assets,  unlets  authori^ad  so  to  do  by  the  iuitruuieat 
which  regulatei  the  company  or  by  the  shareholder! 
at  a  properly  oonvened  meeting  " :  In  re  Otorgt  N^wmim 
X  Co.,  43  W.  B.  483,  [1895]   i  Oh.,  at  p.  6S0,    But 
directors  being  both  agents  of  and  truilees  for  th'^ 
company  are  entitled  to  be  indemnided  by  the  com- 
pany against  all  losses  and  expenses  properly  suf- 
tained   and    incurred    by  them  io  the  due  perform'' 
ance  of   their   ofE^e.      They  are    both   trojiteef  and 
agents — trmtees  of   the   company^ a   property,   with 
the  liabilities  of  trustees  in  respect  thereof — Im  rt 
Land4  AUoUmnt,    42  W.  B.  404,   [1894]  1   Oh.  6l«, 
631^and  agents  in  the  transactiuns  which  thej  flotw 
ittto  on  behalf  of  the  company :  Qrmt  Eastern  Ba£twv§ 
V.  Turner,  20  W.  E,  73,  6y  Ch,  App*,  p.  152,      Tnde 
right  to  indemnity  arises  by  the  implication  of  a  ejo* 
tract  from  the  relation  between  themselves  and  tilt 
company,  and  therefore  depends  on   the  particnlir 
relation  existing,  for  di^tirent  contracts  are  iiii|i4ied 
from  different  relations.     Thua  an  unpaid  trm^m  ti 
entitled  to  complete  indemnity  for  all  proper  expouMa 
incurred  by  him  in  the  execution  of  his  tmsU     The 
reasonable  inference   from   hia  consent  to  a^  aa  a 
trustee  gratuitously  is  that  he  is  not  to  be  out  ol 
pocket  by  reason  of  any  proper  expenditure  in  thm 
matter,  and  I  have  no  doubt  of  the  correctcie«  of  tl» 
statement  in  LewiQ  on  Trnita  (11th  ed.),  p,  771 «  t^iit 
atrnstee  will  be  entitled  to  be  reimbursed  his  ttrnv^lliikg 
expenses  provided  they  are  properly  incurred,  althoitg^ 
the  caaea  cited  in  the  note  are  not  oasea  of  trasteat 
in    the    usual    aignificstion    of    thai   teim.       Est 
different    considerations    apply    to     the    caso    oi     a 
paid  agent  or  a  paid  trustee.      The  qtiestioD,   Ums* 
if :   What    outlay     does    hia    remuneration     corer  ' 
For,  if  he  is  paid  on  the  basis  of   providing  any- 
thing at  hia  own  expense,  he  cannot  gtt  ptid   twioe 
over  by  claiming  the  coats  thereof  under  bis  rt^t  t^^ 
indemnity.     A  paid  agent  ia  bound  to  dilcbAT^g«  all 
the  duties  iccid-nt  to  his  agency  for  the   My^mee: 
agTi  ed  en,  and  cannot  make  extra  charges  for   wore. 
properly  within  the  scope  of  his  emplovnieut  a«  « 
Thus  in  Marehaft  v.  Parsons,  0  C*  ^.^^  P.  6.16, 
mission  agent  for  the  sale  of  goods  sought  to  c^^^jga, 
in  addition   to  his  commiaaion,   for  attend  ao< 
Somerset  House,  where  the   patterns  of   th# 
were  inspected  by  Government  offioers*    Lord. 
worth,  then  Baron  Eolle,  directed  the  Jory  IhmA  t)bs 
qneetion  was  whether  what  the  plaintiff  did 
was  not  done  in  the  ordinsry  course  of  his  bu 
an  agent — if  the  former,  he  was  paid  by  hi«  i 
aion ;    if  the  later,  he  was  entitled   to  be  (Mlrd 
them  separately^    I  ask  my  self  ^  then,  tf  ran 
to    a    director    for   his    services   does  or 
inaluda  Ma   travelling   expenses  to  md    ft^pza 
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board  room,  and  I  am  of  opinion  that  it  does. 
It  is  the  diief  part  of  the  ordinary  bnnneu  of 
a   director   to  attend   board   meetings.      Directors 
as  a  rale  do  not  reside  at  the  registered  office  of  the 
company,  where  board  meetings  are  usually  held.  The 
director  Utcs  where  he  pleases  and  suits  his  own  con- 
venience.   He  is  paid  a  fixed  sum  for  attending  and 
advising  with  his  co-directors.  £Qs  expense  in  getting 
there  is  included  in  his  salary,  because  it  is  necessiffily 
incident  to  the  duty  undertaken  by  him  that  he 
should  be  in  that  particular  place.    He  has  under- 
taken for  a  fixed  sum  to  do  work  at  particular  meet- 
ings of  himself  and  others.    He  cannot  x>erform  his 
obligations  without  attending,  and  such  attendance, 
being  necessary  for,  is  paid  by  the  remuneration  for 
such  work,    Tlie  banker,  merchant,  or  solicitor  who 
employs  managers  or  clerks  to  work  for  salaries  at 
his  bank  or  offices  does  not  thereby  fall  under  any 
implied  liability  to  reimburse  them  their  travelling 
expenses  to  and  from  the  bank  or  offices.    Counsel  for 
the  plaintiff  relied  on  article  161 ;  but  that  merely 
states  the  general  law  applicable  to  agents  and  trustees, 
and  must  be  read  with  the  qualification  that  I  have 
just  pointed  out.    If  it  were  not  so  every  servant  of 
the  company  could  insist  on  his  travelling  expenses  to 
and  from  the  company's  work  in  addition  to  his  wages. 
The  reasons  that  I  have  given  for  holding  travel- 
ling expenses  included  in  the  remuneration  apply  with 
even  greater  force  to  the  hotel  expenses.    I  can  see 
no  ground  whatever  on  which  they  can  be  success- 
fully claimed.    The  foregoing  observations  apply,  of 
course,  only  to  the  case  before  me  of  travellmg  and 
hotel  expcDses  to  attend  board  meeting,  and  have 
nothing  to  do  with  similar   expenses  incurred  on 
special  occasions  for  special  purposes.    Then  it  is  said 
that  the  plaintiff  is  entitled  by  reason  of  the  special 
resolution  of  the  13th  of  May,  1902,  but  this  resolu- 
tion is  clearly   bad.     It  is  general  in  terms,    and 
purports  to  give  their  travel£ig  expenses  to  all  tiie 
directors.    As  I  have  already  held  that  these  expenses 
are  included   in   their   salaries,    this   resolution   is 
eijiuivalent  to  voting  a  presenter  additional  remunera- 
tion to  themselves  and  is  bad.    It  might  also  be  put 
on  the  ground  that  the  resolution  is  a  nullity  under 
article  105,  as  all   the  directors  present  were  in- 
capacitated, from  voting  on  it,  and  it  is  a  single 
resolution  and  cannot  be  split  up,  as  was  sugges^d 
by    counsel   for    the   plaintiff,   into    a    series    of 
resolutions  in  which  four  directors  might  be  taken 
as  voting  his  expenses  to  the  fifth.     Further,  the 
resolution  does  not  mention  hotel  expenses,  and  these 
would  be  wrongly  paid  in  any  event.    The  company 
further  claims  from  the  plaintiff  repayment  ox  the 
sums  paid  to  two  other  directors,  but  there  is  no 
evidence  that  the  plaintiff  did  more  than  vote  in 
favour  of  the  resolution  of  the  Idth  of  May,  1902,  and 
had  a  general  knowled^  that  travelling  expenses 
were  bdng  paid,  except  m  the  case  of  £10  to  Colonel 
Peile,  the  cheque  for  which  he  signed.    I  must  hold 
him  liable  for  this  £10  ;  but  with  regard  to  the  rest  I 
am  of  opinion  that  the  case  is  covered  by  the  decision 
of  the  Oourt  of  Appeal  in  Oallerne  v.  London  and 
Suburban,  dke.,  Building  Society,  39  W.  B'.   88,    26 
Q.  B.  D.  485,  and  that  the  plaintiff  is  not  liable.    The 
result  is  that  the  plaintiff  recovers  in   the  action 
£37  14s.  4d.,  and  the  defendants  recover  on  the 
counter-claim  £124  2s.    Judgment  will  be  entered 
for  the  defendants  for  £86  7s.  8d.,  and  the  plaintiff 
will  have  the  costs  of  the  action  on  the  High  Court 
scale,  and  the  defendanti  the  costs  of  the  counter- 
claim with  set-off. 

Judgment. 

Solicitor  for  plaintiff,  8.  J.  R.  8tammer$. 

SoUdtorf  for  d^feudants^  Cox  &  La/one. 


<{Eourt  of  AppiaU 

From  Court  of  Passage,  Liverpool.  ] 
(Vaughan  WUliams,  Bomer,  and    | 


Feb.  13,  14, 
15,  16. 


Stirling,  L.JJ.) 
Maqijibb  v.  Mayob  of  Ltvbbpool.  (a.) 
Local  authority — Highway  ^Statutory  duty  to  repair  ^-^ 
Neglect  to  repair^Liability — Indictment  ^Damaget — 
Liverpool  Improvement  Act,  1846  (9  &  10   Vict,  c. 
cxxvii.),  M.  36,  37,  38,  58. 

Where  by  statute  a  liability  to  repair  highufays,  which 
by  common  law  would  be  throum  upon  the  inhctbitants  at 
large,  i$  trans/erred  to  a  new  corporation  or  body  created 
for  the  purpose  of  taking  over  the  liability,  it  is  not  to  be 
in/erred  that  a  new  liability  is  created  unless  distinct 
intention  on  the  part  of  the  Legislature  can  be  found  in 
the  terms  of  the  Act.  PrimlL  fade,  therefore,  such  new 
corporation  or  body  is  not  liable  to  be  sued  by  an  indi' 
vidualfor  damages  resulting  from  nonfeasance  any  more 
than  the  inhabitants  of  the  parish  would  Jiave  been.  And 
an  intention  on  t?ie  part  of  the  Legislature  to  impose  the 
larger  liability  will  not  be  inferred  from  a  provision  that 
the  new  corporation  or  body  is  to  be  licAle  to  be  indided 
cU  common  law  for  the  want  of  the  sufficient  repair  of 
any  public  highway  in  the  same  manner  as  any  person  or 
persons  liable  to  the  repair  of  highways  was  or  were 
before  the  passing  of  the  Act  in  question.  If  and  so  far 
as  the  case  of  Hartnell  v.  Byde  Commissioners,  11 
W.  R.  963,  lays  down  any  general  proposition  of  law 
with  regard  to  the  liability  in  respect  of  the  repair  of 
highways,  it  must  be  taken  to  be  overruled  by  the  aecision 
in  Cowley  v.  Newmarket  Local  Board,  [1892]  A,  0. 
345,  41  W.  B.  Dig.  85. 

This  was  an  appeal  by  the  defendant  corooration 
against  a  decision  of  the  judge  of  the  Court  of 
Passage  at  Liverpool. 

On  the  5th  of  November,  1903,  the  plaintiff's  horse 
and  trap  were  being  driven  down  Brownlow-hiD, 
a  public  highway  in  the  city  of  Liverpool.  At 
a  point  in  Brownlow-hill  where  it  is  entered 
by  Blake-street  there  is  a  crossing  made  by 
slabs  of  stone  placed  in  the  roadway.  On  the 
lower  side  of  the  crossing,  near  one  of  the  slabs 
of  stone,  a  hole  had  been  formed,  described  as  being 
five  inches  in  depth,  shelving  up  to  three  inches,  and 
nine  inches  across.  Into  this  hole  the  plaintiff's 
horse  put  its  foot,  fell  on  its  knee,  and  received  such 
injuries  that  it  had  to  be  destroyed,  with  consequent 
agreed  loss  to  the  plaintiff  of  £24. 

The  action  was  brought  to  recover  that  amount 
from  the  defendants. 

It  was  not  contended  by  the  defendants  that  the 
driver  had  been  careless,  and  the  want  of  repaur  was 
admitted.  But  it  was  contended  that  the  evidence 
proved  only  nonfeaiance  on  the  part  of  the  defend- 
ants, not  misfeasance,  and  the  judsre  held  that  there 
was  no  evidence  of  misfeasance.  It  was  contended 
for  the  def enduits  that,  this  being  so,  they  were  not 
Hable. 

Down  to  1830  some  of  the  roads  in  Liverpool  were 
repairable  by  the  corporation  and  the  others  were 
repairable  by  the  iiAabitants  of  the  parish. 

It  was  admitted  for  the  purposes  of  the  case  that 
Brownlow-hill  was  of  the  latter  class. 

By  an  Act  passed  in  1830  the  dutjr  of  repairing  all 
the  roads  was  transferred  to  commissioners  app(nnted 
by  the  Act  That  Act  was  repealed  by  the  Liver- 
pool Improvement  Act,  1846,  under  which  the  duty 
was  transferred  to  the  Corporation  of  Liverpool. 

(a.)  Beported  by  J.  I.  STntLmo,  Bsq.,  Barrister- 
at*Law. 
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The  learned  judge,  on  the  ftutbority  of  BaHntll  v. 
n^ae  Lhmmimontrs,  11  W.  K,  tl03,  4  B.  &  S.  361, 
held  that  the  daf^ndanti  were  liable,  tiod  gare  judg- 
ment for  the  agreed  amount  with  costv. 

The  defendants  ap periled. 

The  foUov^ing  are  the  material  pro7t»iaiis  of  the 
two  Acts : 

The  Liverpool  Act,  1H30,  i*  1,  recited  that  certain 
andent  atreets  within  the  tovn  of  Liverpool  had  been 
ftoctiHtomed  to  be  p^ved  a  ad  repaired  at  the  expense 
of  the  mayor,  bailiffs,  and  burgeasei  of  Liverpool, 
and  that  certain  other  itreett  had  of  late  jeart  been 
also  paved  lind  repaired  at  the  expense  of  the  add 
in  ay  or,  bailiffs,  acd  burgc^ases,  and  that  other  fltreeta 
had  been  iiaed  and  aocustoaied  to  be  paved  and 
repaired  at  the  expenae  of  the  inhabitants  of  the  said 
town,  and  that  it  was  expedient  to  appoint  ooe  body 
of  commissioners,  and  app [tinted  nine  of  the  common 
council  of  the  town  of  Liverpool,  together  with  fifteen 
ovmen  or  occupiera,  cQinmiesionera  for  putting  the 
Act  into  execution* 

Section  73  appointed  the  commistioners  aurveyors 
of  highways  within  the  town  of  Liverpool. 

SfctioQ  76  required  the  may  or,  hailiSs,  and  bar- 
gesses  to  pay  to  the  commiaaioners  out  of  the  borough 
fond  a  yearly  aum  of  £5h000  to  be  applt&d  for  the 
purpoaea  of  carrying  the  Act  into  execution  or  as  the 
cammiaatoners  should  direct. 

The  Liverpool  Improvement  Act,  IS 46,  i*  1,  recited 
that  the  borough  of  Liverpool  had  been  extended  \ 
and  that  it  was  expedient  that  the  powers  to  be 
granted  ihonld  be  combined  under  one  management 
and  be  unifona  throughout  the  whole  of  the  eaid 
borough  ;  and  enacted  that  the  council  of  the  said 
borough  should  carry  this  Act  into  execution. 

Section  0  repealed  the  Act  of  1830,  and  enacted  that 
all  powers  and  anthorities  thereby  granted  to  the 
commissioners  appointed  by  that  Act  should  cease  and 
determine. 

Section  Ml  '«Aiid  be  it  enacted^  that  the  said 
mayor,  aldermen,  and  burgesses  shall  be  and  they 
are  hereby  declared  to  be  the  surveyors  of  highwfiys 
within  and  throughout  the  eaid  borough,  and  shall 
have  and  they  are  hereby  invested  wtth»  and  by  the 
said  council  may  exercise »  all  such  powers  and 
authorities  as  eny  aurveyors  of  highways  in  that  part 
of  the  Unitid  Kingdom  called  England  are  or  a  hall 
be  invested  with  by  virtue  of  the  lawa  now  or  here- 
after to  be  in  force,  and  ahull  also  be  subject  to  all 
the  liabilitiea  to  which  aurveyora  of  highways  are 
now  by  law  subject  or  may  hereafter  become  subject/^ 

Section  Til  **  And  be  it  enacted,  that  the  manage - 
rof  ot  and  control  over  mU.  and  every  of  the  atreets 
witbiu  the  said  borough  exiating  and  beiug  at  the 
time  when  the  provisions  of  this  Act  shall  come  into 
operation,  or  which  shall  thereafter  be  made  (not 
being  turnpike  roads) ^  and  the  pavements  and  other 
materials  as  well  in  the  footways  as  carriage- ways  of 
the  said  streets,  and  all  erections  and  builrlinga, 
materials,  implements,  and  oth^r  things  provided  for 
the  purpose  of  the  said  highways  by  the  surveyors  of 
the  mghwaySr  or  b^  the  said  commiaaioners,  under 
the  hereinbefore  recited  Acta  reapectively,  or  by  the 
■aid  mayor,  aldermtn,  and  burgesses,  or  the  said 
council,  ahaU  be  the  property  of  and  are  hereby 
vested  in  the  said  mayor,  aldermen,  and  burgesses," 

Section  3S :  ^' And  be  it  enacted^  that  it  shall  be 
lawful  for  the  said  councU  from  time  to  time  to  cause 
all  or  any  of  the  streets  within  the  said  borough  so 
yeited  in  the  mayor,  aldermen,  and  burgesses  as 
aforesaid,  or  any  part  thereof*  to  be  formed, 
paved,  or  flagged,  and  the  ground  or  soil  thereof 
to  be  raised,  lowered,  or  altered,  in  such 
manner  and  with  inch  materiais  as  they  shall 
think  proper,  and  also  to  pave  or  m^kB,  with  such 


materials  ai  they  shall  think  fit,  an^  cantewayi, 
pavements,  or  footways  for  the  use  of  pasaengen 
in  or  on  the  sides  of  any  such  atreet,  or  else- 
where within  the  said  b3rough,  and  to  causo 
such  streets,  causeways,  and  footways  to  be 
repaired  from  time  to  time  as  may  be  required : 
Provided  always,  that  if  in  conaeqaence  of  (^rrylng 
the  said  power  and  autlionty  into  execution,  any 
alterations  of  any  atepa,  doors,  or  entrances  into  any 
houses  or  buildings,  or  of  any  pavemeot,  seweri  or 
drain  adjoiaiiig  or  belonging  to  any  property,  shall  be 
rendered  necets^ry,  such  alteration  ahail  ba  made  by 
the  said  council  by  and  out  of  the  rates  to  be  raised 
by  virtue  of  this  Act," 

Section  ^S :  **And  be  it  enacted,  that  the  said 
mayor,  aldermen,  and  burgesaea  shall  be  liable  to  be 
indicted  at  common  law  for  the  want  of  the  sufficient 
repair  of  any  public  highway  within  the  said  borough, 
in  the  same  manner  as  any  person  or  persons  liable 
to  the  repair  of  such  highways  was  or  were  befoi# 
the  passing  of  this  Act»*' 

Section  IGO  enacted  that  the  various  panahag  and 
townships  which  then  composed  the  borough  ahonld 
be  separate  and  distinct  districts  for  the  purpoaa  of 
laying  and  levying  the  rates  imposed. 

Seouon  161  enacted  that  the  £5,000  required  to  bs 
contributed  under  t^e  Act  of  1830  ahould  be  paid 
from  the  borough  fund  towards  the  sewerage  and 
paving  rates  in  the  district  of  the  pariah  of  LiverpooL 

Pkk/ordf  K.O^^  and  OMmt  for  the  appelUntt, 

Dandcwerti^  K.Cf  and  Stt'tmrt'Druwn^  fur  the 
plaintiff. 

Fkk/ord^  K*0.,  replied. 

The  following  authorities  were  cited  in  the  conrst 
of  the  arj^uments :  IlartntU  v.  Rtftit  Commim^mtr^^ 
1 1  W.  R.  963.  4  B*  *  8.  361 ;  mmill  v.  M^  nf  l^mm, 
2  D.  &  E.  667;  Ohrhy  v.  Ry^fe  Commimonm,  12 
W»  B.  1070,  5  B.  &  a  743;  Atkinson  t.  NeHfcmtk  and 
UiiUshead  Waterworki  Co.,  25  W,  R.  794,  2  Rr*  D. 
441 ;  Couch  V.  Steth  2  W.  B.  170,  3  E.  A  B.  402; 
OiUon  V.  Mayor  of  Preston,  18  W,  R.  6S9,  5  Q.  B, 
218 ;  Fanom  v.  St.  MattheWf  Beihml  Grren,  15  W-  B- 
85,  3  0.  P.  56;  Comk^  v,  Nei&market  Lntai  B^t4^ 
[1892]  A,  C.  345. 41 W.  R.  Dj^r.  »5  ;  Pfctou  .l^*niVW% 
V,  Odderi,  42  W,  R.  114,  [1893]  A,  C.  534;  Sydm^ 
Mitukipal  Ctmneil  v.  Bourke,  [1805]  A.  C.  433,  4S 
W,  R,  Dig.  74  ;  Samidtri  v.  Jl'dborn  Board  of  IfVJb, 
43  W.  R-  26.  [1895]  1  Q.  B.  fit;  Youn*/  v,  Drti-ia.  U 
W.  E.  735,  2  H.  &  G.  197  ;  Hfnle^  v.  Mayor  nf  Lffm€, 
0  Bing.  91 ;  Lifmf  HegU  OorporaUon  v,  Htnhy^  ^ 
Bligh  H.  S.  690;  Mayor  of  Lytm  v.  Turntr,  1  C<mp. 
m\  Mackinnm  v.  Pmson,  2  W*  H.  262,  S  Kj£,  319,  9 
Ex*  609;  BuUm%  v.  JohnsUmt,  1  B,  ^  E.  493: 
Utmrdiam  of  Holhom  Union  "v.  Vestry  of  Shor^Utth^ 
25  W.  R.  40,  2  Q,  B.  D.  145;  Niiroplix>$pktit  Manurt 
Co,  V,  Lo7ifl0n  and  SL  Kath trine  Iheki  Go.,  9  Ch.  D, 
603,  26  W.  R.  Dig.  152;  OorrU  v,  StoU,  22  W.  E* 
575,  9  Ex,  125 ;  Mersey  B^Kks  and  HarHiAT  Btmrd  v* 
OibU,  14  W,  R.  872.  L  R.  1  K  &  L  A  pp.  m  ; 
Wiimi  V,  Mayor  <f  Halif^T.,  16  W,  R.  707,  3EjL  lU ; 
B^orh^  V.  Lta  Conatrvaney  Bivtrd,  37  W,  E*  088,  I 
Br.  D.  116;  Oiotsop  v.  flest&n  and  Ishmrih  fj&tti 
Board,  12  Ch,  D.  102,  27  W,  R.  Dig.  121 ;  Borough  of 
Bathurst  V.  Maqrhersout  4  A.  C,  256,  27  W*  B.  1%. 
139;  Bf^.  V.  Mayor  of  Pook,  36  W.  R.  im,  19 
Q.  B,  D.  602  ;  Hex  v.  Matfor  of  IJverpmK  3  Eat  86 ; 
Bull  V.  Mayor  of  Shoredtkh,  20  Times  L.  R*  254; 
Clerk  and  Lindsell  on  Torts  (3rd  ed.),  fp  31,32; 
Maxwell  on  the  Interpretation  of  Sratutei  (3rd  ad,\ 
p.  575,  et  uq. ;  Pratt  on  Highways  (13th  ed.).  p*  3li. 

YAroHA^  WnuAMS.  K  J.— This  is  an  appeal  1 

the  decision  of  the  judge  of  the  Liverpool  Fmm^ 

k  Court,  who  considered  himself  bound  by  the  dedtiiQii 
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in  Harindll  t.  Ryde  Commissioners,  and  therefore  gave 
judgment  for  the  plaintiff,  but  it  is  obvious  from  his 
judgment  that  the  learned  judge  would  have  arrived 
at  a  different  conclusion  if  he  had  not  felt  hicnself 
bound  by  that  decision.  Now  it  is  said  that  Hartnall 
T.  Byde  Commissioners,  if  it  has  not  been  overruled, 
has  at  all  events  been  commented  on  in  the  House  of 
Lords,  particularly  by  Lord  Herschell,  in  such  a  way 
as  to  cast  grave  doubt  upon  its  authority.  I  do  not 
myself  think  we  need  go  the  length  of  Baying  that 
Hartnall  v.  Byde  Commissioners  has  been  overruled. 
It  is  a  decision  that  is  based  upon  a  particiUar  Act  of 
Parliament,  and  it  may  be  doubted  whether  the  Court 
of  Queen's  Bench  in  that  case  intended  to  lay  down 
the  general  principle  that  has  been  attributed  to  it,  or 
intended  to  say  that  that  g^eral  principle  so  laid 
down  applied  universally  in  every  case  where  a 
liability  to  repair  highways  is  imposed  by  an  Act  of 
Parliament.  If  the  Court  of  Queen's  Bench  did  mean 
to  lay  down  such  a  general  principle,  then  it  would 
s^em  to  be  inconsiitent  with  the  subseqaent  decision 
of  the  House  of  Lords  in  the  case  of  Cowley  v.  New- 
market Local  Board.  That  case  turned  upon  the 
liability  of  the  local  board  established  by  the  Public 
Health  Act,  1875,  in  respect  of  non-repair  of  a  high- 
way, and  the  House  of  Lords,  affirming  the  decision 
of  the  Court  of  Appeal,  held  that  no  action  would  lie 
in  such  a  case  against  a  local  board  created  under 
that  Act.  It  is  difficult  to  see  how  the  House  of 
Lords  could  have  come  to  that  conclusion  consistently 
with  the  case  of  Hartnall  v.  Byde  Commissioners  if  the 
latter  case  really  did  lay  down  the  principle  wldch  it 
has  been  suggested  that  it  did  lay  down  in  respect  to 
highways  generally.  Looking  therefore  to  the  decision 
of  the  House  of  Lords  in  Cowley  v.  Newmarket  Local 
Board,  we  may  at  all  events  act  upon  the  assumption 
that  Hartnall  v.  Byde  Commissioners  is  not  good  law, 
if  it  is  right  to  assume  that  it  did  lay  down  the 

general  proposition  suggested  in  oases  of  nonfeasance. 
»nr  duty  in  this  case  is  to  look  at  the  Act  of  1846 
and  consider  what  is  the  liability  of  the  Corporation 
of  Liverpool  when  sued  in  a  civU  action  for  damages 
through  injuries  sustsined  by  reason  of  the  highway 
being  out  of  repair.  I  think  it  is  right  to  say  here 
that,  notwithstanding  the  observations  addressed  to 
us  by  counsel  for  the  plaintiff,  I  am  clearly  of  opinion 
that  there  is  no  evidence  whatsoever  that  the  court 
ought  to  consider,  or  which,  if  the  caie  had  been 
before  a  jury,  ought  to  have  been  left  to  the  jury, 
of  any  f net  of  misfeasance  on  the  part  of  the  corpora- 
tion. Our  attention  was  called  to  a  recent  decision 
of  the  House  of  Lords  in  Shoreditch  Corporation  y. 
Bull,  and  it  was  suggested  that  there  was  something 
in  that  case  to  lead  us  to  say  that  there  is  evidence 
in  this  case  of  an  act  of  misfeasance  by  the  defendants 
having  caused  the  accident,  the  subject  of  the  action, 
I  do  not  find  anything  in  that  decision  compelling  us 
to  oome,  or  which  ought  to  induce  us  to  come,  to 
any  such  conclusion.  It  is  quite  true  that  there  may 
be  cases  in  which  an  act  of  misfeasance  by  the  body 
liable  to  repair  has  thrown  the  road  into  a  condition 
which  amounts  to  a  nuissnce,  and  would  mflJce  it 
dangeroui  for  the  public  to  use  it.  If  by  an  act  of 
misfeasance  a  road  has  been  reduced  to  such  a 
condition,  it  is  impossible  for  the  defendants  to  say 
that  the  complaint  relates  to  mere  misfeasance  in  not 
putting  the  road  right,  when  it  really  relates  to  an 
act  of  misfeasance  in  first  putting  the  road  wrong. 
Tha  evidence  in  Shoreditch  Corporation  v.  Bull  did 
show  that  acts  of  misfeas«nce  on  the  part  of  those 
who  were  under  the  obli^tion  to  repair  had  reduced 
the  road  to  a  condition  which  made  it  unfit  to  use ;  and, 
as  I  understand  it,  they  could  not  then  say  that  the  fact 
that  they  hadomitted  to  remedy  the  wrong  done  entitled 
them  to  treat  the  aotion  as  an  action  for  nonfeasance 


as  distinguished  from  an  action  for  misfeasance. 
Having  said  that,  I  will  now  deal  with  the  only 
question  that  is  left  for  us.  We  have  to  consider 
what  was  the  intention  of  the  Act  of  1846.  I  do  not 
propose  to  say  much  about  the  previous  history  of 
the  obligations  to  repair  in  the  borough  of  Liverpool. 
Shortly  stated,  there  was  a  time  prior  to  1830  during 
which  the  streets  in  the  town  of  Liverpool  were 
partly  repairable  by  the  inhabitants  of  the  parish  in 
that  toiTn,  although  there  were  other  streets  which 
were  repairable  by  the  corporation  of  the  borouffh, 
such  liability  being  a  prescriptive  liability.  The  fict 
that  boroughs  frequently  do  incur  a  liability  by 
prescription  to  repair  streets,  or  certain  streets, 
within  the  limits  of  the  borough  is  undoubted 
— I  see  that  the  fact  is  mentioned  in  2  Coke's 
Institutes,  p.  700— and  that  was  the  state 
of  thinffs  prior  to  1830.  Then  came  the  legislation 
under  the  Act  of  1830,  and  then  came  the  legislation 
under  the  Act  of  1846.  Some  suggestion  was  made 
that  under  the  Act  of  1830  £e  liabilities  were 
definitely  imposed  upon  the  commissioners.  Another 
suggestion  was  that  according  to  the  true  construc- 
tion of  the  Act  of  1830  that  was  not  so,  but  I  do  not 
think  we  need  take  that  question  into  consideration. 
We  have  to  construe  the  Act  of  1846,  and  construing 
that  Act,  the  first  thing  it  deals  with  is  liability  to 

Xir,  which  by  the  common  law,  independently  of 
r  special  legislation  or  the  existence  of  some 
liability  ratione  tenurce  or  some  prescriptive  liability, 
would  be  thrown  upon  the  inhabitants  at  large. 
That  is  the  liability  which  is  dealt  with  in  this  Act  of 
Parliament  and  which  is  imposed  upon  the  corpora- 
tion, and  we  have  to  say  whether  the  liability  so  im- 
posed on  the  corporation  ought,  according  to  the  true 
construction  of  this  Act  of  Parliament,  to  be  held  to 
be  a  liability  of  the  same  nature  as  the  liability  of 
the  inhabitants  to  repair  by  the  common  law,  or 
whether  it  ought  to  be  treated  as  a  different  liability 
and  a  larger  liability,  or,  to  state  the  particular 
question  that  we  have  to  decide,  whether  the  liability 
so  imposed  upon  the  corporation  is  one  which,  so  far 
as  nonfeasance  is  concerned,  can  onlv  be  enforced  by 
t^e  Crown  b^  indictment  and  not  by  action  on  the 
part  of  a  subject  at  all,  or  is  a  liability  coming  witl^ 
the  rule  that  where  a  duty  is  laid  upon  a  pumic  body 
by  statute  an  action  for  damages  will  lie  by  any 
individual  member  of  the  public  who  sustains  par- 
ticular injury  by  reason  of  the  neglect  of  such  pubUo 
body  to  perform  that  duty.  We  have  to  decide  with- 
in which  of  those  two  rules,  according  to  the  true 
construction  of  this  Act  of  Parliament,  the  corpora- 
tion must  be  held  to  come.  In  my  ophiion  the  cor- 
poration under  this  Act  of  Parliament,  come  within 
the  former  proposition  and  not  the  latter.  I  think 
that  according  to  the  true  construction  of  this  Act  of 
Parliament  there  has  been  transferred  to  the  corpora- 
tion the  same  duty  of  repair  and  the  same  liability 
which,  ordinarily  speaking,  is  incurred  by  the 
inhabitants  of  a  parisn  in  respect  of  the  maintenance 
of  title  highway  in  repair,  ana  not  such  a  statutory 
duty  as  u>  render  the  corporation  liable  to  an  action 
at  the  suit  of  a  subject  who  has  sustained  particular 
injury  by  the  neglect  of  the  corporation  to  perform 
the  duty  of  repair  which  is  cast  upon  them  by  this 
Act  of  Parliament.  But  it  is  necessary  to  refer  a 
little  at  length  to  the  provisions  of  this  Act.  The 
Act  by  section  1  sets  forth  that  it  is  expedient  that 
powers  be  granted  for  the  construction  and  main- 
tenance of  cGrains  and  sewers  and  for  the  paving  and 
flagging  of  the  streets  should  be  combined  under  one 
management  and  should  be  uniform  throughout  the 
whole  of  the  borough;  and  then,  1^  section  36, 
throws  on  the  corporation  the  duties  of  survevors  of 
the  highways— a  section  which  it  is  worth  while  to 
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Dotioe  if  almost  identioal  with  16011011  144  of  the 
Publio  Health  Aot,  1875,  u^Km  which  Cowley  y.  New- 
markd  Local  Board  was  decided.    No  one  hai  argued 
that  section  36  taken  alone  wonld  impose  upon  the 
defendants  the  liability  to  be  saed  in  sach  an  action 
as  the  present.    Then  comes  section  37,  which  vests 
the  control  of  the  streets  and  the  pavements  and 
materials  in  the  corporation ;  and  it  is  stid  that  the 
effect  of  that  section  and  section  38,  which  deals 
with  the  paving  of  streets  and  other  matters,  is  to 
impose  upon   the   corporation  a  primary  daty   to 
repair,  and  that  they  are  not  entitled  to  the  benefit 
of  the  nndoabted  doctrine  of  law  which  has  been 
established  in  respect  to  inhalntants  of  parishes  when 
the  liability  to  repsir  was  thrown  up  on  them.    There 
again,  however,  an  answer  is  found  in  Cowley  v. 
Neunnarkel  Local  Board,  because  if  we  look  at  the 
later  sections  in  the  Public  Health  Act,  1875,  and  in 
particular  at  section  149,  we  find  that  they  also  con- 
tain similar  provisions  as  to  the  vesting  of  the  streets 
in  the  urban  authority,  and  also  as  to  the  control  of 
such  streets.     There  is  in  substance  no  diffSerence 
between  the  effect  of   section  149   of   the  Public 
Health  Act,  1875,  and  the    provinons  in   sections 
37  and  38  of  the  Act   of    1846.     Undoubtedly  in 
Cowley  V.   Newmarket  Local  Board  the   House   of 
Lords,  and  also  the  Oourt  of  Appeal,  held,  notwith- 
standing provisions  with  regard  to  the  vesting  of 
streets  to  which  I  have  ctUed  attention,  that  the  case 
fell  exactly  within  the  same  limits  of  liability  as  had 
always  existed  at  common  law  in  cases  where  the 
obliAtion  to  repair   was  the  obligation  of  the  in- 
halants at  lai^.    Therefore,  so  far  as  that  is  con- 
cerned, the  cons&uction  thus  far  of  the  provisions  of 
the  Act  of  1846  seems  to  necessitate  the  same  con- 
clusion as  to  the  meaning^  of  that  statute  as  the 
House  of  Lords  arrived  at  in  construing  the  Publio 
Health  Act  of  1875.     Now,  I  should  like,  before 
dealing  with  section  58,  to  say  a  word  or  two  upon 
what  was  the  ground  of  the  decision  in  Cowley  v. 
NeumarJut    Local    Board.       I    observe   that   both 
HiJsbury,  L.O.,  and  Lord  Herschell  assume  that 
under  the  Public  Health  Act,    1876,  the  primary 
obligation  to  repair  was  imposed  by  that  Act  upon  the 
urbim  authority  and  they  assume  that,  notwithstand- 
ing the  fact  that  in  section  144  that  which  is  said  to  be 
imposed  upon  the  local  board  is   the   offices   and 
duues  of  a  surveyor  of  highways,  just  as  it  is  under 
the  Act  of  1846  which  we  have  to  consider;  and  I 
klso  assume  with  reference  to  this  Act  that  the  primary 
duty  to  repair  is  similarly  thrown  upon  the  corpora- 
tion.   That  statutory  obli^tion  having  been  created, 
how  is  it  that  by  the  decision  in  Cowley  v.  Newmarket 
Local  Board  escape  is  made  from  the  general  pro- 
position that  where  a  statutory  dutv  is  created  of 
such  a  nature  that  indictment  would  lie,  or  a  remedy 
by  criminal  law  be  good,  for  DPglect  to  perform  the 
statutory  duty,  an  action  will  lie  at  the  suit  of  a 
subject  sustaintiig  a  particular  injiuy  P     How  is  it 
that  the  undoubted  general  principle   is  avoided? 
According  to  my  unaerstandmg  of  the  judgments 
both  of  Lord  Halsbury  and  of  Lord  Herschell,  it  is 
by  gdng  back  to  the  nature  of  the  liability  which  is 
thrown  upon  the  inhabitants  of  the  parish  in  respect 
of  i^e  repair  of  roads  and  the  limitation  of  procedure 
for  neglect  to  perform  that  duty  to  procedure  by  the 
Grown ;  and  I  arrive  at  the  ccmdusion  that  in  this 
Act  of  Parliament — an  Act,  in  my  judgment,  mamly 
passed  for  Durposee  of  remedy  and  convenience  in 
performing  uie  duties  relatinp^  to  a  large  accretion  of 
houses  and  streets— the  object  was  tiiat,  and  that 
alone,  and  by  no  means  to  alter  the  liability  of  those 
npon  whom,  for  convenience,  the  carrying  out  of 
this  work  is  thrown,  but  to  leave  it  exactly  as  it  was 
wbtn  the  obligation  to  repair  was  thrown  upon  the 


inhabitants  of  the  parish.    What  Lord  HersdheU  said 
was  this :    [His  lordship  read  from  p.  353  in  1S92 
A.  0.,  '*  And  in  Young  v.  Dauie  it  was  held    .     •     • 
I  think  the  judgment  appealed  from  ought  to  be 
affirmed,"  and  continued:]     This  speech  of   Lord 
Herschell  is  followed  by  the  speech  of  Lord  Hannen^ 
who  was  a  party  to  the  judgment  in  Oibeon  v.  Pteiton 
Corporation.  Lord  Hannen  said :  "  This  principle  " — 
that  is,  the  principle  that  exemptedboth  thesnrveyor  d 
highways   and  mhabitants  from  a  civil  action— *<  is 
equally  applicable  where  the  duties  and  liabilities  of 
the    surveyor     have     been    transferred    to    other 
bodies,   unless   a    distinct   intention   on    the   part 
of     the    Legislature    can    be    inferred   from    the 
particular  statute  under  consideration  to  create  a  new 
uability.    This  was  laid  down  in  1870  in  the  case  of 
Gibson  v.  Preeton  Corporation.**    In  the  present  oaae 
for  the  present  purpose  the  provisions  in  the  Ac^ 
which  we  have  to  ccmsider  are  substantially  the  same 
as  those  contained  in  the  Public  Health  Act,  1875, 
and  the   Public   Health    Act,   1848,   and  in  those 
circumstances   we  ought   to   say,   as   was   said  in 
Cowley  V.  Newmarket  Local  Board  and  in  Oibton  v. 
Preston  Corporation,  that  we  do  not  find  any  dktinet 
intention  on  the  part  of  the  Legislature  by  tne  Act  of 
1846  to  create  any  new  liability.    If  we  apply  that 
principle  the  result  is  that  we  ought  to  ny  that  the 
corporation  is  not  liable  to  be  sued  by  the  individual 
for  damages  resulting  from  nonfeasance  any  more 
than  the  inhabitants  of  the  parish  would  have  been. 
I  do  not  forget  t^at  in  seeking  to  sue  the  inhabitants 
of  a  parish  in  a  civil  action  there  were  technical  diffi- 
culties ;  but,  without  lengthening  my  judgment  by 
referring  to  the  cases  upon  the  subject,  it  is  perfectly 
plain  that  the  technical  answer  to  such  an  action  was 
not  the  only  one  upon  which  the  court  proceeded  in 
holdiog  that  no  Buioh  action  would  lie.    The  only  other 
question  is  this :  Does  section  68  of  the  Act  of  1846 
make  any  difference  ?    That  section  enacts  that  the 
corporation  "  shall  be  liable  to  be  indicted  at  oommon 
law  for  the  want  of  the  sufficient  repair  of  any  pnUio 
highway  within  the  said  borough,  in  the  SMne  manner 
as  any  person  or  persons  liable  to  the  repair  of  such 
highways  was  or  were  before  the  passing  of  this  Act." 
It  is  said  that  those  words  *<person  or  persons'* 
would  cover  the  liability  of  persons  who  were  liaUe  to 
repair  not  by  the  common  law,  but,  say,  by  roHane 
tenurce;  and  they  suggest  that  by  reason  of  the  pro- 
visions in  that  section  a  distinct  intention  is  found  on 
the  part  of  the  Legislature  to  impose  upon  the  Cor- 
poration of  liverpool  a  liability  to  be  sued  in  civil 
actions  where  an  individual  has  sustained  damage  by 
reason  of  the  non-performsnoe  of  the  obligati<m  to 
keep  the  roads  in  proper  repair.    I  cannot  agree  that 
there  is  anythhsg  in  that  section  to  make  it  night  that 
we  should  find  such  a  dirtinct  intention  on  the  part  of 
the  Legislature.    I  think  that,  having  regard  to  the 
legislation  that  has  taken  place  and  to  the  various 
decisions  which  have  been  given,  we  ought,  in  oon- 
struing  this  Act  of  Parliament,  to  start  with  mprimd 
facie  presumption  that  in  the  transfer  of  the  common 
law  oUigation  to  repair  lying  on  the  inhabitants  of 
the  paroh  at  large  and   on   other  bodies  for  the 
purposes  of  the  public  convenience,  the  LegisUtore 
did  not  by  such  transfer  intend  to  impose  any  greater 
duty  or  any  greater  obligation  upon  the  person  or 
bodies  to  whom  the  obligation  was  transferred  than 
that  which  would  have  existed  before  the  transf«. 
If  one  starts  with  that  primd  facie  presumption,  then 
we  must  find  in  the  Act  of  Parliament  something  that 
shows  a  distinct  intention  on  the  part  of  the  Lejpsla- 
ture  to  throw  upon  the  transferee  of  the  obligatum  a 
lurger  liability.    In  my  opinion  we  cannot  do  so  from 
anything  that  appears  in  this  Act  of  Parliaments    On 
the  contrary,  I  tmnk  that  this  Act  of  Parliament  is  aa 
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Act  which  was  manifestly  passed  merely  for  con- 
Tenience  in  oairying  out  &e  duties  imposed  by  the 
public  and  for  the  public,  and  in  these  circumstances 
the  presumption  I  have  spoken  of  is  rather  stronger 
than  otherwise.  I  think  for  these  reasons  that  the 
judgment  must  be  set  aside  and  judgment  entered  for 
the  defendants. 

BoifBB,  L.  J. — I  have  arrived  at  the  tame  conclusion. 
No  case  was  proved  or  made  by  the  plaintiff  at  the 
trial  o!  the  action  that  the  highway  in  question  was 
one  of  the  ancient  or  special  stroets  which  the  Corpor- 
ation of  Liverpool  were  liable  to  repair  by  prescrip- 
tion, as  stated  in  the  preamble  to  tne  Act  of  1830. 
Therefore  I  need  not  consider  whether,  if  that  fact 
had  been  proved  by  the  plaintiff,  the  corporation, 
before  the  Act  of  1830,  would  have  been  h'aue  to  an 
action  for  damaffes  for  non-repair,  or  whether,  if  that 
corporation  had  been  so  liable,  tiiat  liability  passed 
first  by  the  Act  of  1830  to  the  commissioners  thereby 
appointed ;  or,  secondly,  under  the  Act  of  1846,  to  the 
present  defendants.  It  was  admitted  in  the  court 
below,  and  the  appeal  before  us  was  argued  on  the 
same  footing,  that  the  case  is  to  be  determined  on  the 
hypothesis  that  the  highway  in  question  was  one 
originally  repairable  by  the  inhabitants  of  the  parish 
of  Liverpool.  Now  dearly  those  inhabitants  would 
not  have  been  liable  to  an  action  for  damages  for 
non-repi^r.  That  was  finally  determined  by  the  case 
of  Ruwdl  y.  Men  of  Devon.  That  being  so,  the  next 
question  arises:  Were  the  commissioners  appointed 
by  the  Act  of  1830  then  made  liable  to  such  an  action  P 
Of  course,  in  considering  that  question  the  fact  of 
there  being  such  ancient  streets  as  stated  in  the 
preamble  to  the  Act  is  to  be  borne  in  mind,  so  far  as 
relevant  in  construing  the  Act ;  but  before  coming  to 
the  special  provisions  of  the  Act  of  1830  I  desire  to 
make  some  observations  on  some  questions  of  principle 
governing  the  oonsbrnotion  of  such  Acts  as  those  of 
1830  and  1846.  In  the  first  place,  it  has  been  said 
that  the  reason  why  the  inhabitants  of  a  parish  were 
held  not  liable  for  non-repair  was  rei^y  because,  as  a 
matter  of  form,  they  could  not  be  sued  by  a  member 
of  the  public  injured  by  the  want  of  repair.  It  was 
said  that  if  ^ou  find  the  liability  to  repair  formerly 
placed  on  the  inhabitants  of  a  psiish  transferred  by 
an  Act  of  Parliament  to  a  new  corporation  or  body 
created  for  the  purpose  of  takiDg  over  tiie  liability  to 
repair,  then,  inasmuch  as  the  new  body  or  corporation 
could  be  sued,  there  was  no  longer  any  reason  why  an 
action  should  not  lie  against  that  new  body  for  non- 
repair of  the  highway.  That  view,  however,  has  long 
since  been  shown  to  be  wrong,  although  from  time  to 
time  the  contention  is  raised  again,  and  is  freshly  urged. 
In  Cowley  v.  Newmarket  Local  Board  Lord  Halsbury 
dealt  with  the  point.  After  referring  to  the  case  of 
Busiell  V.  Men  of  Devon^  he  continued :  **  That  that 
has  been  considered  to  be  the  law  for  now  more  than 
a  hundred  years  is  certain,  and,  as  has  been  pointed 
out,  the  objection  in  point  of  form  to  an  action 
against  the  surveyor  of  the  highways  was  not  only  an 
ODJeotion  of  form,  but  underlying  it  there  was  the 
objection  of  substance.  The  question  of  whether  it 
was  form  or  substance  came  before  the  Oourt  of 
Exchequer  in  Mackinnon  v.  Pensan,  The  effort  there 
had  been  to  argue  that  inasmuch  as  the  county  could 
not  in  point  of  form  be  sued,  and  that  previous  judg- 
ments had  referred  to  that  fact,  the  43  Oeo.  3,  c.  69, 
s.  4,  which  enacted  that  the  ooun^  might  be  sued  in 
the  name  of  its  surveyor,  disposed  of  the  objection  of 
form,  as  indeed  it  did.  But  the  court  went  on  to  say 
that  that  statute  did  not  give,  and  was  not  intended 
to   give,  an  action  for  suoh  an  injury  against  the 
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coun^,  but  that  in  cases  where  right  coul< 

tainea  against  the  ooonty  an  action  might  be  brought 


against  them  in  the  name  of  their  surveyor.  That 
was,  therefore,  a  distinct  authority  that  no  new  right 
of  action  was  intended  to  be  created,  and  so  far  as  I 
am  aware  that  has  continued  to  be  the  state  of  the 
authorities  down  to  the  present  hour."  Furthermore, 
I  think  that  certain  other  principles  are  now  estab- 
lished witii  reference  to  the  Acts  of  Parliament  which 
create  new  bodies  with  duties  and  obligaticms  cast 
upon  them  to  do  the  repairs  of  highways  in  lieu  of 
the  inhabitants  of  the  parish,  liodem  authorities 
show  that  the  question  whether  in  such  cases  the 
liability  to  an  action  for  damages  for  non-repair 
is  thrown  upon  the  new  body  created  by  an  Act 
of  Parliament  such  as  I  have  mentioned,  and 
suoh  as  those  of  1830  and  1846,  in  the  present  case 
is  one  to  be  gathered  from  the  words  of  the  special 
Act.  And  it  was  pointed  out  in  the  case  of  Fkion 
Municipality  v.  Oeldert  by  Lord  Hobhouse,  who 
delivered  the  judgment  of  the  Privy  Ojunoil  in  that 
case,  that  '*  it  must  now  be  taken  as  settied  law  that 
a  transfer  to  a  public  corporation  of  the  oblijg;ation  to 
repair  does  not  of  itself  render  such  oorporation  liable 
to  an  action  in  respect  of  mera  nonfeasance.  In  order 
to  establidi  such  liabUity  it  must  be  shown  that  the 
Legislature  has  used  language  indicating  an  intention 
that  this  liability  shall  be  imposed."  I  need  not  gj 
through  these  modem  authorities  iu  detail.  I  think 
the  result  of  them,  and  in  particular  of  the  case  of 
Cowley  V.  Newmarket  Local  Board,  is  accurately 
summed  up  by  MaAhew,  J.  (as  he  then  was),  in  the 
case  of  Saundere  v.  Holbom  Di$tr%d  Board  of  Works, 
where,  after  referring  to  the  cases,  he  said:  *<Tho 
result  of  these  decisions  is  plain.  It  is  that  in  order 
to  establish  that  a  public  body  of  this  description  is 
liable  to  an  action  for  default  in  performing  a  duty 
imposed  by  statute,  it  must  be  shown  that  the  Legis- 
lature has  used  language  indicating  an  intention  that 
this  lial^ty  shall  be  imposed,  and  unless  such  an 
intention  on  the  part  of  the  Legislature  is  clearly 
disclosed  no  action  will  lie."  As  I  have  said,  those 
observations  appear  to  me  accurately  to  sum  up  the 
new  autiiorities,  treating  the  observations  of  Mathew, 
J.,  as  being  ocmfined,  as  I  think  they^  wera  intended 
to  be,  to  the  question  of  the  construction  of  such  Acts 
of  Parliament  as  those  to  which  I  have  referred.  But 
I  ought,  bef  ora  parting  with  the  question  of  principle, 
to  say  a  word  about  the  case  of  HartnaU  y.  Byde 
Commis$ioner$t  for,  as  I  understand  the  judgment  of 
the  learned  judge  of  the  court  below,  he  seems  to  feel 
himself  constrained  to  decide  this  case  in  the  way  he 
did,  contnuy  to  his  own  judgment,  because  he  though^ 
he  was  bound  to  do  so  by  ike  authori^  of  that  case. 
Now  with  regud  to  the  case  of  HartnaU  v.  Byde  Com" 
mieeionere*  I  must  say  that  that  case  cannot  now  be 
regarded  as  law,  if  and  so  far  as  it  seems  to  indicate  an 
opposite  view  on  the  question  of  principle  to  that  which 
I  have  previously  expressed  or  to  lay  down  as  a  general 
proposition  that  the  mere  fact  of  a  new  bod^  beinn 
crested  with  the  dubr  and  liability  to  repair  in  itself 
makes  that  new  body  liable  to  an  action  for  non- 
repair. That  case,  if  it  is  to  be  supported  at  all  at 
the  present  day,  must  be  treated  merely  as  a  decision 
on  the  special  wording  of  the  Act  there  in  question. 
I  must,  however,  say  that,  governed  by  the  light  of 
more  recent  authorities  to  which  I  have  referred,  I 
think  I  should  not  myself  now,  if  obliged  to  construe 
the  Act  there  in  question,  arrive  at  the  same  conolu- 
sion  as  that  arrived  at  by  the  judges  who  decided 
that  case.  Now,  applyiog  those  principles  to  the 
Acts  in  the  present  case,  it  seems  to  me  to  follow  that 
in  the  present  case  the  defendants  are  not  liable  in 
the  way  suggested  by  the  plaintiff.  When  I  turn  to 
the  Act  of  1830,  though  I  bear  in  mind  the  preamble 
to  whUsh  I  have  previously  referred,  I  find  that  in 
sections  75  and  76  the  genml  scope  of  the  duties  of 
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the  oommiflsioDen  is  referred  to  u  beiog  that  of 
Burveyot  of  highways.  I  find  a  special  provition  at 
the  end  of  section  76  with  regard  to  the  liability  to 
repair,  and  it  is  noticeable  that  it  runs  in  this  form— 
namely,  that  it  provides  that  such  of  the  streets 
and  highways  as  were  theretofore  repaired  or  repair- 
able by  the  mayor,  alderman,  and  burgesses — that  is 
to  say,  the  ancient  and  particular  streets  to  which  I 
haye  previously  referred— shall  from  and  after  the 
passiog  of  the  Act  be  repaired  and  repairable,  and 
have  sewers  made  therein  and  kept  in  repair  by  the 
commissioners.  In  other  words,  their  express  liability 
to  repair  is  not  extended  to  the  streets  repairable  by 
the  mhabitants  of  the  parish  on  the  construction  of 
that  Act,  and  therefore  I  have  no  doubt  that  the 
commissioners  would  not  by  virtue  of  that  Act  have 
been  placed  in  the  position  of  being  liable  to  an  action 
for  non-repair,  and  the  highways  repairable  by  the 
inhabitants  of  the  parish  of  Liverpool. 

That  brings  me  to  the  last  question  on  the  point  of 
law — ^namely,  the  question  of  the  construction  of  the 
Act  of  1846.  With  regard  to  that  Act,  I  may  say 
shortly  that  when  I  look  at  the  preamble  and  the 
provisions  of  it,  and  especially  when  I  look  at  sections 
36  and  37,  I  should  come  to  the  conclusion  that 
speaking  generally  the  Act  of  Parliament  intended  to 
impose  upon  the  new  body  created  by  that  Act  to 
repair  the  highways  only  limited  liabilities.  Sections 
36  and  37  generally  say  that  the  new  body  shall  be 
subject  to  all  the  liabilities  to  which  surveyors  of 
highways  are  now  by  law  subject  or  may  hereafter  be 
subject.  Now  surveyors  of  highways  certainly  would 
not  be  liable  as  such  merely  as  surveyors  to  an  action 
for  damages  for  non-repair.  And  one  certainly  can- 
not gather  from  sections  36  and  37  any  intention  to 
oast  upon  the  new  body  any  such  ffeaerid 
obligation  as  that  now  insisted  upon  by  the  plaiatiff. 
The  only  other  section  which  avaUs  the  plaintifP  at  all 
is  section  58.  That  has  already  been  read  by  my  lord, 
and  all  I  will  say  is  this,  that  in  my  opinion  not  only 
does  it  clearly  not  carry  the  liability  of  the  new  body 
beyond  indictment  so  as  to  extend  the  liability  to  an 
action  for  non-repair,  but  I  cannot  help  thinlang  that 
on  the  true  construction  it  shews  that  it  was  intended 
that  the  liability  of  the  new  body  beyond  the  general 
liability  to  whidi  the  surveyors  of  highways  would  be 
liable  was  to  be  limited  to  the  remedy  by  indictment. 
That  ends  tiie  case,  and  the  conclusion  therefore  I 
arrive  at  is  that  the  defendants  are  under  no  liability 
to  the  plaintiff  in  this  action  for  non-repair.  On  the 
mere  question  of  fact  which  has  been  raised  at  tiie  last 
moment,  or  as  a  second  strine  to  his  bow  by  counsel 
who  argued  the  case  on  behidf  of  the  plaintiff,  I  need 
only  say  that  in  my  opinion  on  the  facts  there  was  no 
evidence  against  the  defendant  of  misfeasance  by  them 
as  distinguished  from  nonfeasance.  I  think  it  is 
clear  that  the  action  occurred  to  tiie  plaintiff  merely 
by  reason  of  non-repair  and  for  no  other  real  reason. 
It  follows,  therefore,  that  the  appeal  should  be 
allowed. 

Stibun^o,  L.  J. — ^I  am  of  the  same  opinion.  I  agree 
with  what  has  been  said  by  my  brethren,  and  I  will 
add  but  very  few  words.  The  action  is  brought  against 
the  Corporation  ef  Liverpool  to  recover  damages 
caueed  by  the  non-repair  of  a  street  within  the 
borough.  Now,  if  this  street  is  to  be  taken  upon  the 
admissions  made  in  the  court  below  and  in  the  course 
of  the  ar^^uments  before  us  to  have  been  a  street 
which  origmally  was  repairable  by  the  parish  simply 
no  action  could  be  maintained  against  tnat  parish  by 
reason  of  nonfeasance  on  their  psit.  It  must,  I  think, 
be  taken  in  this  esse,  as  I  understand  the  learned 
judge  to  have  found,  that  no  misfeasance  was  proved, 
and  therefore  itissimplyaoaseof  nonfeasanoe.  The 


duties  which  originally  fell  upon  the  parish  of  liver- 
pool  have   been   transferred  to  the  Corporation  of 
Liverpool  by  a  statute,  and  the  action  is  based  upon 
the  provisions  of  that  statute.    I  think  the  law  to  be 
— as  it  is  stated  by  the  Lord  Hannen  in  the  passage 
which  has  already  been  read  by  my  lord— that  m 
dealing  with  a  statute  of  this  kind  it  is  not  to  be  in- 
ferred that  a  new  liability  is  created  unless  distinct 
intention  on  the  part  of  the  Le^latore  can  be  found 
in  the  terms  of  the  Act.  That  brings  us  to  consider  the 
terms  of  the  Act    Now  we  start  with  this — that  in  the 
year  1830  an  Act  wai  passed  which  appointed  certain 
commissioners  to  contnu  the  highways  within  thepaiish 
of  Liverpool,  part  of  which  were  at  that  time  repair- 
able by  that  parish  and  part  by  the  corporation  by  pre- 
scription.   The  corporation  were  by  that  Act  released 
from  their  obligation  to  repair  upon  the  terms  of  pay- 
ing a  sum  of  £5,000  per  annum  to  the  ptrish  for  the 
purpose  of  the  Act.    The  Act  of  1846,  with  whidi  we 
have  to  deal,  repealed  that  Act  of  1830,  and  the  main 
ground  on  which  it  was  passed  was  the  great  growth 
which  had  taken  place  in  the  intervening  time  in  the 
development  of  Liverpool.    After  reciting  the  various 
Acts,  uie  preamble  goes  on  to  recite  the  extensioiis  of 
the  borough  of  Liverpool  and  that  it  was  expedient 
that  provision  should  be  made  for  dealing  with  etraeti 
and  sewage,  and  also  that  these  powers  should  be 
combined  under  one  mauaeement   and   should   be 
uniform  throughout  the  whole  of  the  borough.    Then, 
as  regards  the  streets,  the  material  provisions  are 
those  in  sections  36, 37,  and  38.  which,  as  was  correctly 
pointed  out  in  argument,  resemble  sections  144  a»l  149 
of  the  Public   H-alth  Act,   1875.      These  sections 
standing  by  themselves  certaioly  do  not  when  read  in 
the  light  of  the  decision  of  the  House  of  Lords  in 
Cowley  V.  Newmarket  Local  Board  impose  any  new 
liability.  Then  we  come  to  section  58,  which  has  already 
been  referred  to,  and  I  will  idso  refer  to  section  160, 
which  shows  that  though  the  various  parishes  and  town- 
ships which  then  constituted  the  borough  were  brought 
under  the  control  of  the  corporation  lor  the  purposss 
mentioned,  yet  it  was  provided  that  they  should  be 
separate  and  distinct  districts ;    and  to  section  161, 
which  provided  that  the  mayor,  sidermen,  and  burgessss 
should  continue  out  of  the  borough  fund  to  pay  the 
sum  of  £5,000,  as  to  which  liability  was  imposed  by 
the  Act  of  1830.    Are  we  to  infer,  looking  at  the  Act 
as  a  whole,  that  these  provisions — ^more  particidariy 
those  which  I  have  enum«»rated— and  reading  all  tAS 
sections  together— intended  to  impose  a  new  liability 
on  the  corparation  and  to  make  the  corporation  liaUe 
for  nonfeasanoe  where  the  parish  would  not  have 
been  liable  P  I  am  unable  to  arrive  at  that  oondnsioii. 
It  seems  to  me  that  section  58  was  merely  intended 
to  provide  convenient  maohineiy  by  which  the  remedy 
by  indictment  might  be  put  in  force,  and  that  the 
person  who  complained  of  non-repair  should  not  be 
driven  to  consider  what  x>erson  or  persons  of  the  cor- 
poration or  parish  or  township  was  or  were  the  proper 
party  or  pieties  to  be  indicted,  and  that  the  incUct- 
ment  should  be  in  such  a  case  against  the  corporatioB, 
but  I  cannot  see  under  section  68  anv  intenticm  oa 
the  part  of  the  Legislature  to  impose  a  liability  which 
previously  did  not  exist    For  theee  reasons  I  agrse 
that  the  appeal  ought  to  be  allowed. 

Appeal  allowed. 

Solicitors,  F,  Venn  &  Co.,  for  E.  B.  Plckmere,  Town 
Clerk  of  Liverpool;  Charle$  Ru$$ell  A  Co.,  for  T.  P. 
Maguire,  LiverpooL 
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In  re  West  Coast  Gold  Fields  (Limitkd).  (a.) 

Company — Winding  up — Bankruptcy  of  contribuiory — 
Liability  on  shares — Proof  in  bankruptcy — Surplus 
assets-^ Right  of  participation. 

The  holder  of  shares  in  a  limited  company  which  has 
gone  into  liquidation,  upon  which  shares  there  is  a  lia^ 
bility  for  calls,  cannot  share  in  the  distribution  of  the 
surplus  assets  of  the  company  until  he  has  paid  all  sums 
due  to  the  company  in  respect  of  his  liability  on  the  shares, 
and  this  is  so  with  regard  to  his  trustee  in  bankruptcy 
where  the  shareholder  has  become  bankrupt^  even  when 
the  company  have  proved  against  his  estate  for  the  amount 
of  the  liability,  and  have  received  a  dividend  thereon 
before  they  went  into  liquidation. 

The  principle  0/  In  re  OTereod,  Guroey,  &  Co.,  Ez 
parte  Grissell,  14  W.  B.  1015,  L.  B.  1  Ch.  528,  applied. 

Sammons. 

The  above  compaoy  was  incorporated  m  1901  with 
a  capital  of  £1  shares.  It  had  issned  18,000  shares 
folly  paid  up,  and  12,107  shares  upon  which  lOs. 
per  share  had  been  paid,  and  a  call  of  If.  per  share 
had  been  made  in  December,  1902. 
^  By  their  articles  of  anpoiation  the  company  had  a 
lien  upon  all  their  shares  for  moneys  dde  to  them 
(indudinff  calls)  and  for  liabilities  on  the  part  of  the 
registered  holders. 

A.  S.  Bowe  was  the  registered  holder  of  1,800  of 
the  12,107  partly  ^d-up  shares. 

On  the  22Qd  of  January,  1903,  Bowe  became  bank- 
rupt, and  the  applicant,  Salaman,  was  appointed  the 
trustee  of  his  estate. 

On  the  26Ui  of  January,  1903,  the  company  lodged 
a  proof  against  the  estate  for  £900,  made  up  of  £90 
in  respect  of  the  call  of  Is.  per  share,  and  £810  for 
the  uncalled  liability  of  9s.  per  share.  This  proof 
was  admitted  at  £819,  being  the  £90  and  the  £810 
less  10  per  cent,  discount.  The  company  did  not 
Talue  their  lien  upon  the  shares  of  the  bankrupt  in 
their  proof. 

In  January,  1904,  the  company  received  from  the 
trustee  in  bankruptcy  £61  I89.  6d.  as  a  dividend  of 
Is.  6d.  in  the  £  upon  tiieur  proof. 

In  May,  1904,  the  company  went  into  voluntary 
liquidation,  and  the  respondent  was  appointed  liqui- 
dator. 

In  June,  1904,  an  application  was  made  to  the  court 
by  the  company  for  leave  to  amend  their  proof  by 
valuing  their  lien,  or  to  withdraw  it  and  lodge 
another.  This  was  refused :  see  In  re  Bowe,  Ex  parte 
West  Coast  Gold  Fields  {Limited),  52  W.  B.  608,  [1904] 
2  KB.  489. 

In  the  winding  up  it  turned  out  that  the  unpaid 
capital  on  the  shares  would  be  sufficient  to  satisfy  all 
the  liabilities  of  the  company  and  provide  a  surplus 
for  the  contributories  of  some  2s.  per  share. 

The  trustee  in  bankruptcy  daimed  that  in  the  dis- 
tribution of  the  assets  of  the  company  amongst  the 
contributories  the  1,800  shares  of  Bowe  ought  to  be 
treated  as  fully  paid  up,  and  that  the  trustee  ought  to 
be  placed  upon  the  list  of  contributories  as  the 
registered  holder  of  these  shares  as  fully  paid  up ; 
and  upon  the  liquidator  refusing  to  do  this  he  took 
out  this  summons  asking  for  a  declaration  to  the 
above  effect. 

F.  Cassel,  for  the  applicant. — By  proving  for  the 

(a.)  Beported  by  Nsvillb  Tsbbuct,  Esq.,  Bar-* 
rister-at-Law. 


liability  of  Bowe  the  com^an^  gave  up 
their  rights  1 


their  lien 
upon  his  shares  and  also  thmr  rights  against  him,  and 
had  only  a  claim  upon  his  estate.  They  must  be 
treated  as  having  been  paid  their  claim  for  liability 
on  the  f  hares,  and  consequently  the  trustee  of  Bowe 
is  entitled  to  share  in  the  diitribution  of  assets.  The 
principle  is  that  proof  is  equivalent  to  payment  of  the 
debt.  This  was  conceded  in  the  oftse  of  In  re 
MacMahon,  [1900]  1  Ch.,  p.  177.  The  Same  principle 
has  been  recognized  as  between  an  executor  of  an 
estate  and  a  debtor  to  the  estate  who  is  entitled  to  a 
share  in  it  and  who  has  become  bankrupt  {Stammers 
V.  EUioU,  16  W.  B.  489,  3  Ch.  App.  195],  and  in  the 
case  of  a  secured  creditor  in  binkruptoy :  Ex  parte 
Hornby,  Buck.  35i ;  Ex  parte  Solomon,  1  O.  &  J.  25. 

He  idso  referred  to  Ex  parte  West  Biding  Union 
Banking  Co.,  30  W.  B.  239, 19  Ch.  D.  105,  112. 

Astbury,  K.C.,  and  P.  M.  Walters,  for  the  respond- 
ent—The debt  of  Bowe  may  have  been  discharged  by 
the  proof  of  the  company,  but  it  was  not  paid.  If  it 
were  paid  then  a  sur#ty  for  the  bankrupt  would 
become  diicharffed  by.  the  proof.  Stammers  v.  Elliott 
turned  upon  the  fact  that  the  proof  was  by  an 
executor  who  had  absolute  power  over  debts  due  to 
his  testator.  The  distribution  of  assets  is  really  a 
return  to  the  shareholders  of  the  capital  paid  by  them 
on  the  shares,  and  those  who  have  not  paid  up  all  the 
capital  due  cannot  hav^  part  returned.  [Buoklet,  J. , 
referred  to  In  re  Ouerend,  Gurney,  Sb  Co.,  Ex  parte 
Grissell'] 

Cassel,  in  reply. — In  GrisseIVs  cast  the  shareholder 
had  not  become  bankrupt,  and  consequently  there  was 
no  proof  as  here. 

Buoklet,  J.— In  GrisselPs  case  it  was  decided, 
many  years  ago,  that  where  a  person  is  both  a 
creditor  of  and  a  shareholder  in  a  company,  his 
shares  being  partly  paid  up,  he  must  satiny  1^  his 
obligations  as  shareholder  and  contributory,  by  pay- 
ing Into  the  common  fund  all  sums  due  from  him  in 
respect  of  caUs,  before  he  can  say :  "  As  a  creditor  I 
am  entitied  to  take  something  out  of  the  common 
fund."  There  can  be  no  set-off ;  the  man  must  pay 
in  before  he  can  be  heard  to  say  he  can  take  out. 
Now,  the  caie  with  which  I  have  to  deal  is  not  that 
of  a  creditor  who  also  holds  shares,  but  is  simply 
tbat  of  a  person  who  is  a  shareholder,  and  a  share- 
holder only,  and  all  that  he  is  entitled  to  receive 
from  the  company  is  receivable  not  in  respect  of  a 
debt,  but  in  respect  of  a  distributive  share  of  the 
assets  of  the  company  in  liquidation.  I  am  asked  to 
say  Uiat  he  is  entitled  to  receive  on  distribution  be- 
fore he  has  discharged  himself  of  his  obligatioa  to  pay 
in.  In  oilier  wor£,  the  case  is  a  much  stronger  case, 
as  it  seems  to  me,  against  the  applicant  than  was 
GrissdVs  case.  It  is  said  that  these  are  his  rights 
because  he  is  a  bankrupt.  In  fact  these  shares  have 
had  paid  on  them  £900 — viz.,  lOs.  a  share — and 
£61  88.  6d.,  making  together  £961  8s.  6d.  The 
trustee  says  that  he  ought  to  receive  in  distribution 
the  fame  amount  as  if  there  had  been  paid  £1,800  on 
the  shares.  Is  that  right  or  is  it  wrong  ?  In  my 
judgment  it  is  wrong.  The  ar^ment  is  that  proof  is 
equivalent  to  payment  To  my  mmd  that  is  an  axiomatic 
or  epigrammatic  way  of  stating  something  ^ich,  in 
the  circumstances,  is  quite  untrue  for  the  material 
purposes  of  this  case.  Of  course  proof  is  equivalent 
to  payment  in  this  sense,  that  the  debtor  can  be 
pressed  no  farther  than  for  that  amount;  he  is 
discharged,  but  his  estate  is  not  discharged.  The 
proof  is  the  reoord  of  the  fact  that  his  estate  is 
uable,  and  that  from  his  estate  you  are  entitled  to 
receive,  rateably  with  the  other  creditors,  dividends 
until  the  whole  amount  has  been  paid.  That  is  not 
payment  at  all  for  any  purpose  which  is  material 
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here.  The  oardiDal  fact  is  that  the  amount  proved 
for  is  Dot  paid.  What  will  be  the  rights  of  the 
oompany  in  the  futare  f  In  respect  of  this  proof,  if 
there  are  fotther  assets  of  the  bankrupt— and  only  if 
there  are  further  assets— there  will  be  a  right  to 
reoeive  back  part  of  these  moneys.  Now  what  is  the 
right  decision  under  these  oircumstanoes  f  Why  does 
(M$$eW$  case  not  apply  P  I  do  not  want  to  use  any 
terms  that  are  misleading,  but  I  shall  not  be  mis- 
understood if  I  say  Ihat  the  trustee  is  the  owner  of 
the  shares,  and  the  trustee  is  the  person  who  is  liable 
to  pay  for  these  shares.  In  both  cases  there  are  the 
rights  against  the  estate.  It  is  said  that  the 
principle  of  QrxwiVi  ca$e  does  not  apply  to  such 
a  state  of  things  as  this.  It  seems  to  me 
that  it  does  apply,  and  a  foriwri  when,  as 
here,  the  trustee  is  seeking  to  get  distribution 
as  a  contributory  when  he  has  not  complied  with  his 
liability  to  pay  as  a  contributory.  Another  ground 
on  which  l£r.  Astbury  puts  it,  and  which  I  think  is 
also  worthy  of  consideration,  is  this,  that  what  you  do 
in  distribution  of  surplus  assets  is  in  substance  to 
repay  that  which  has  been  paid ;  that  you  are  return- 
ing to  the  shareholders  that  which  they  have  paid ; 
and  that  where  one  man  has  paid  more  than  another, 
the  first  thing  you  do  is  to  repay  the  man  who  has 
paid  most  until  you  bring  him  down  to  the  level  of 
the  man  who  has  paid  less.  Here  the  shareholder  has 
only  paid  £961,  instead  of  £1,800 ;  then  you  pay  the 
other  contributories  until  you  have  brought  them 
down  to  the  same  level.  That  would  seem  to  me  a 
proper  mode  of  administration  under  these  oircum- 
stancei.  The  other  view  of  the  case  resolves  itself 
into  this,  that  the  trustee  would  be  entitled  to  take, 
by  way  of  distribution,  moneys  now  which,  of  course, 
would  become  part  of  the  estate  of  the  debtor,  and 
then  in  respect  of  this  proof  the  oompany  would  be 
entitled  to  rank  against  that  sum  with  other  creditors, 
and  would  thus  get  back  some  part  of  that  which  it 
had  just  paid  into  the  estate.  That  is  exactly  what 
in  OrimW$  cote  was  held  not  to  be  the  right  mode  of 
administration.  The  right  view  is  that  the  person 
liable  as  contributory  must  disdiarge  himself  in  that 
character  before  he  can  set  up  that,  as  a  creditor,  he 
is  entitled  to  distribution,  and  d  fortkH^  as  it  seems 
to  me,  before  he  can  set  up  that,  as  a  contributory, 
he  is  entitled  to  receive  anything.  I  therefore  thii^ 
that  this  summons  fails. 

Summons  dismissed. 

Solicitors,    Morleyt    Shirreff,  <fc  Co.;   DoUman   & 
Pritchard. 


Chan.  Biv.       1 
f.3.f 


April  7,  13. 


Swinf en  Eady, 

Pbiob  v.  John,  (a.) 

Bent-charge-- Apporiionment-^Belease  of  part  of  the 
herediiamenis-^Law  of  Property  Amendment  Act, 
1869  (22  &  23  Vict.  c.  35),  a.  fo. 

Upon  a  release  of  a  portion  of  hereditaments  charged 
with  a  rent^eharge,  where  the  persons  entitled  to  the 
remaining  hereditaments  concur  in  and  confirm  the 
release,  the  release  operates  only  to  bar  the  right  to  recover 
any  part  of  tJie  rent-charge  out  of  the  hereditaments 
released,  and  the  remaining  hereditaments  remain  liable 
to  the  whole  of  the  rent-charge  without  apportionment. 

Action. 

Bv  his  will  dated  the  5th  of  December,  1856,  P. 
Taylor  devised  a  moiety  of  mines  and  minerals  in  the 

(a.)  Beported  by  Paul  Stbiokuutd,  Esq.,  Barrister- 
at-Law. 


county  of  Glamor|pn  to  his  niece  Ann  Williame, 
subject  to  an  annuity  of  £70  per  annum  which  the 
testator  charged  upon  his  share  and  interest  in  the 
said  mines  and  mmerals  in  favour  of  H.  B.  Bvana 
and  her  heirs  for  ever. 

By  an  indenture  dated  the  14th  of  February,  1863, 
the  laid  annuity  of  £70  per  annum  was  granted  and 
conveyed  unto  and  to  the  use  of  David  E.  Williams, 
his  heirs  and  assigns. 

By  an  indenture  of  settlement  dated  the  29tii  of 
December,  1868,  David  E.  Williams  and  the  said  Ann 
Williams  granted  and  released  two  equal  undivided 
eight  parts  of  the  said  mines  and  minerals  and  all  the 
estate,  right,  title,  interest,  property,  daim  and  demand 
of  the  said  David  E.  Williams  and  Ann,  his  wife, 
upon  the  trusts  thereby  declared. 

Ann  Williams  died  on  the  18th  of  April,  1883. 

David  E.  Williams  died  on  the  1st  of  April,  1902. 

By  his  will,  dated  the  19th  of  Julj.  1899,  David 
E.  Williams  gave  the  said  annuity  of  £70  per  annum 
to  the  plaintifffl. 

The  plaintiffs  asked  for  a  declaration  that  they 
were  entitled  to  an  annuity  or  rent-charge  of  £70  per 
annum,  or,  alternatively,  an  annuity  or  rent-charge 
of  £35  per  annum  charged  upon  or  issuing  out  of  the 
unsettled  share  of  Ann  Wimams  in  the  said  mines 
and  minerals. 

B.  J.  Parker,  for  the  plainti£Es« 
J.  0.  Wood,  for  the  defendants. 

SwDTFEN  Eady,  J.,  in  giving  judgment*  ssid: 
The  question  is— What  was  the  legal  effect  of  the 
voluntary  settlement  of  the  29th  of  December,  1868, 
upon  the  rent-charge  of  £70,  charged  upon  uid 
issuing  out  of  the  hereditaments  thereby  conveyed 
and  other  hereditaments. 

It  is  not  disputed  that  the  hereditaments  thoeby 
conveyed  were  released  from  all  liability  in  respect  of 
the  charge.  It  was  contended  on  behalf  of  the  first 
two  defendants,  either  that  the  whole  rent-charge  of 
£70  passed  to  the  grantees  of  the  voluntuy  settlement, 
or  that  a  moiety  of  it  paised  to  them,  leaving  only 
a  moiety  charged  on  the  remaining  hereditaments. 

By  the  Law  of  Property  Amenlment  Act,  1859  (22 
&  23  Vict  c  35),  s.  10,  it  is  provided  as  foUowt: 
**  The  release  from  a  rent-charge  of  part  of  the  here- 
ditaments charged  therewith  shall  not  extinguish  Uie 
whole  rent-charge,  but  shall  operate  only  to  bar  the 
right  to  recover  any  part  of  the  rent-charge  out  of  the 
hereditaments  released,  without  prejudice  neverthe- 
less to  the  rights  of  all  persons  interested  in  the  here- 
ditaments remaining  uiueleased,  and  not  oonouning 
in  or  confirming  the  release." 

Before  this  Act  a  person  having  a  rent-charge»  Inr 
releasing  his  right  in  part  of  the  land  charged, 
extinguished  the  whole  rent :  18  Ybu  Alnidg.  504. 
The  effect  of  the  settlement,  which  was  executed 
since  the  Act,  was  to  release  from  the  rent-chaige  the 
part  of  the  hereditaments  comprised  in  the  deed,  but 
not  to  extinguish  the  whole  rent-duurge. 

Upon  a  release  of  a  portion  of  hereditaments 
charged  with  a  rent-charge,  if  the  persons  entitled  to 
the  remaining  hereditaments  have  not  concurred  in  or 
confirmed  the  release,  thdr  rights  are  not  affected 
under  the  statute,  and  accordingly  it  was  held 
in  Booth  v.  Smith,  33  W.  R.  142,  14  Q.  B.  D. 
318,  that  the  remaining  hereditaments  in  such  a  case 
will  be  subject  only  to  a  proportionate  part  of  the 
whole  rent-charge.  But  in  the  present  case  the  persona 
entitled  to  the  remaining  hereditaments  did  concur  in 
and  confirm  the  release,  and  as  regards  Mrs.  Williama 
by  deed  duly  acknowledged,  so  that  they  are  not 
entitled  to  the  benefit  of  that  portion  of  the  section 
be^nning  **  without  prejudice  nevertheless.''  Their 
rights  are  governed,  therefore,  by  the  earlier  words  of 
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the  section— thftt  the  release  shall  operate  only  to  bar 
the  right  to  recover  any  part  of  the  rent-charge  out 
of  the  hereditaments  released.  The  remainiog  here- 
ditaments remain  liable,  therefore,  to  the  whole  of  the 
rent-oharp;e  without  apportionment.  This,  in  my 
opinion,  is  the  legal  effect  of  the  transaction,  and 
probablv  was  also  the  intention  of  the  parties,  so  far 
as  can  be  gathered  from  the  settiement.  The  deed 
contains  no  reference  to  the  rent-charge,  or  to  the 
release  of  it  or  any  part  of  it,  and  it  may  well  be 
that  the  hnsband  was  willing  to  concur  in  the  deed, 
and  release  the  hereditaments  comprised  in  it,  being 
satisfied  that  the  remaining  hereditaments  were  a 
sufficient  security  for  the  whole  rent-charge,  as  indeed 
I  understand  they  were  and  are. 

After  concurrio^  in  the  settiement,  and  conyeying 
ail  his  estate  and  interest  in  the  hereditaments  con- 
veyed, the  husband  could  not  have  afterwrards 
contended  successfully  that  he  retained  any  charge 
upon  or  interest  in  the  land  conveyed,  and  the  two 
oases  of  Drew  v.  Lord  Norhury,  9  Ir.  Eq.  171,  177, 
and  Johnwn  v.  Webster,  3  W.  B.  84,  4  De  G.  M.  &  G. 
474,  488,  cited  by  Mr.  Wood,  support  this  view,  but 
they  are  not  any  authority  for  the  proposition  con- 
tended for  by  him :  that  all  or  some  part  of  the  rent- 
charge  of  £70  actually  passed  by  way  of  grant  to  the 
grautees  under  the  voluntary  settiement.  The  effect 
of  that  deed  is  to  release  the  hereditaments  conveyed 
from  all  and  every  part  of  the  rent-charge,  but  not  to 
grant  all  or  anjr  part  of  the  rent-diarge  to  the 
£[rantees.  It  remained  vested  in  the  grantor,  and  his 
right  to  enforce  it  against  the  remaining  heredita- 
ments charged  by  it  was  not  affected  by  that  deed. 

There  must  be  a  declaration  acoorcUDgly  and  the 
defendants  must  pay  the  costs  of  the  action. 

Solicitors,  Sharpe,  Parker,  Pritchards,  Barham,  <k 
Law/ord,  for  Jeffreys  &  Powell,  Brecon;  /.  ClemetU 
Brotofif  for  0»  Valentine  Pegge,  Neath. 


IV.      ) 


Jan.  13. 


Chan.  Div. 
Warrington, 

Hill  v.  Feabis.  (a.) 

Partnership — Stockbroking  bzteiness — Goodwill — Asset  of 

partnership^Division  of  assets — Dissolution— Sale. 

T.  B,  Hill  and  the  defendant  carried  on  business  as 
ttockbrokers  in  London  under  articles  of  partnership 
which  contained  no  mention  of  goodwill.  After  the  term 
for  which  the  partnership  was  constituted  expired  the 
business  was  carried  on  by  them  as  partners  at  will,  the 
conditions  of  the  articles  being  maintained  as  far  as 
practicable.  T.  B.  Hill  died,  and  the  defendant  con- 
tinued  to  carry  on  the  business  under  the  style  of  the  old 
firm  by  permission  of  the  committee  of  the  S&ck  Exchange, 
Defendant  aeeourded  for  HiWs  capital,  but  declined  to 
pay  anything  in  respect  of  goodwill. 

Held,  tJiat  the  nature  of  a  stockbroker's  business  was 
not  such  that  there  could  not  be  a  saleable  goodwill 
thereof;  and  that,  in  the  absence  of  any  provisions  to  the 
contrary  in  the  articles,  the  goodwill  must  be  sold  and  the 
proceeds  accounted  for, 

Wilson  V.  Williamt,  [1892]  29  L,  R,  Ir.  176,  40 
W.  R.  Dig.  166,  distinguUhed. 

Thomas  Bourne  Hill  had  for  some  time  previously 
to  1895  carried  on  business  at  29,  Threadneedle-street, 
as  a  stockbroker  under  the  name  of  Hill,  Fawcett,  & 
HUL 

In  that  year  he  took  into  partnership  the  defendant 

(a.)   Beported  by  Pbroy  H.  WiNFnCLD,  Esq., 
Barrister-at-Law. 


Walter  Bourne  Fearis  and  his  own  son,  Charles  Henry 
Bourne  Hill. 

On  the  18tii  of  May,  1895,  articles  of  partnership 
were  executed,  whereby  the  partnership  was  to  con- 
tinue under  the  name  of  Hill,  Fawcett,  &  Hill  fcr 
seven  years  at  the  preseot  offices  of  the  firm.  The. 
capital  was  to  consist  of  £3,500  brought  in  by  T.  Bl 
Hm,  and  £750  brought  in  by  each  of  the  other 
partners. 

Clause  26  gave  T.  B.  Hdl  power  to  determine  the 
partnership  as  regaids  C.  H.  B.  Hill. 

Clause  27  was  as  follows :  "  In  the  event  of  the 
death  of  the  said  T.  B.  Hill  duriog  the  partnership 
the  same  shall  be  continued  by  the  surviving  partners, 
who  shall  pay  to  his  executors  or  administrators  any 
capital  then  standing  to  his  credit  beyond  the  said 
sum  of  £3,500  in  addition  to  his  share  of  profits  to  the 
date  of  his  death,  and  during  the  remainder  of  the 
term  of  seven  years  the  executors  or  administrators  of 
the  said  T.  B.  Hill  shall  also  be  entitied  to  receive  in 
addition  to  interest  upon  his  said  capital  of  £3,500  at 
the  rate  hereinafter  provided,  one-fourth  part  of  the 
profits  of  the  said  business,  one  other  fourth  part  beh)g 
paid  to  the  said  C.  H.  B.  HiU,  and  the  remainder  of 
the  said  profits  to  the  said  W.  B.  Fearis.*' 

Clause  29  continued:  ** Within  three  calendar 
months  after  the  determination  of  the  partnenhip  by 
effluxion  of  time  a  full  and  general  account  in  writing 
shall  be  taken  by  the  partners  of  sXL  moneys, 
securities,  debts,  and  effects  then  belongiog  to  tiie 
partnership,  and  of  all  moneys  and  debts  due  by  and 
of  the  liabilities  of  the  partnership,  and  a  just 
valuation  shall  be  made  of  all  the  particulars  included 
in  such  account  which  require  and  are  capable  of 
valuation,  and  immediately  after  such  last-mentioned 
account  shall  have  been  so  taken  and  settied  the 
partners  shall  forthwith  make  due  provision  for  the 
payment  of  all  moneys  and  debts  tnen  due  by  the 
partnerdiip  and  for  meeting  all  the  liabilities  thereof, 
and  subject  thereto  the  capital  of  the  partnership 
shall  be  repaid  to  the  partners  entitied  thereto  and 
the  residue  of  the  moneys,  debts,  and  effects  then 
belonging  to  the  partnership  shall  be  divided  between 
the  partners  in  we  shares  to  which  they  are  then 
entitled  to  the  net  profits  of  the  partnenhip.  And 
such  instruments  in  writing  shall  be  executea  by  the 
partners  for  facilitating  the  getting  in  of  the  out- 
standing debts  and  effects  of  tiie  partnership  and  for 
indemn^ying  each  other  touching  the  premises  and 
for  vesting  the  sole  right  and  property  in  the  said 
respective  shares  of  the  said  debts  and  effects  in  the 
party  to  whom  the  same  shall  upon  such  division 
l>elong  and  for  releasing  to  each  other  all  claims  on 
account  of  the  partnership  as  are  usual  in  cases  of  the 
like  nature.**  The  partnership  articles  contained  no 
mention  of  goodwilL 

By  a  memorandum  of  the  4th  of  January,  1899, 
indorsed  upon  the  deed,  it  was  agreed  by  the  three 
partners  that  the  partnership  should,  as  regards 
C.  H.  B.  Hill,  be  dissolved  in  all  respects  as  if  it  had 
been  dissolved  under  clause  26.  From  this  date  the 
business  was  carried  on  by  T.  B.  Hill  and  W.  B. 
Fearis,  the  former  taking  two-thirds  and  the  latter 
one-third  of  the  profits.  C.  H.  B.  Hill  was  appointed 
an  authorized  derk  of  the  firm,  with  power  to  draw 
and  sign  cheques  on  their  account.  The  partnership 
would  have  expired  by  effluxion  of  time  on  the  20th 
of  May,  1902,  but  the  partners  agreed  that  it  should 
continue  in  force  for  another  year.  From  the  20th  of 
May,  1903,  until  the  death  of  T.  B.  Hill  on  the  17th 
of  May,  1904,  they  carried  on  business  under  the 
same  style  as  partners  at  will  upon  the  terms  of  the 
deed  so  far  as  applicable. 

^e  committee  of  the  Stock  Exchange  having  given 
their  permission,  Fearis  carried  on  the  business  after 
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the  deatb  of  T.  B,  Hill^  in  the  firtn^a  name  and  at  thcs 
eaice  pr^mfsea.  He  bad  repaid  T<  B.  HUl^s  capitalt 
but  deolined  to  acooiiDt  for  the  profitfl  since  hii  death 
or  to  sell  the  goodwill.  He  alleged  that  there  woa 
no  such  thing  as  a  goodwill  of  a  stockbroker's 
buaineitB;  and  that  the  partueri  as  members  of  the 
Xiondon  SUick  Eiohange  were  boucd  by  the  rn^es  of 
that  body ;  that  h«  had  since  the  death  of  T,  B.  Hill 
carried  on  the  btisii^eis  at  hie  own  ^  that  the  name  of 
the  firm  could  on\j  be  used  hy  permission  of  the 
comn]ittee,  which  be  had  obtained  ;  and  that  if  any 
goodwill  existed  it  was  not  saleable, 

C.  H.  B.  HEl,  who  was  alio  a  member  of  theStsck 
Exchange,  ciTered  £l,OGO  in  August,  1904,  which 
Mrs,  Hdl,  the  widow  and  executrix  of  T*  B*  HiDi 
ID  tended  to  provide,  for  the  goodwill  of  the  business, 
but  the  defeudaut  rt  fused  the  offer* 

Mrs.  Hill,  the  plaintiff,  brought  thii  action  agointt 
Fear  is  to  have  the  M.ff*irtt  of  the  partnerdhip  wound 
up  by  the  court,  and  the  assetB^  including  the  good- 
will thereof,  realised  ;  accounti  and  inqulrit'S,  a 
declaration  that  the  defendant  must  give  credit  for 
proEts  of  the  buainess  sinoe  T,  B.  Hiirs  death,  and 
the  difft^renoe  between  £1,000  and  the  price  ulti- 
mately obtained  for  the  goodwill. 

E.  Terrell,  KM.,  and  /?,  J.  Parker,  for  the  plaintiff* 
— The  defendant  is  bound  to  leSl  the  goodwill  of  the 
buainess  aod  account  to  ub  for  the  proceeds*  If  he 
carries  on  the  businets,  he  doea  so  as  trustee  and  not 
for  himself  only^  An  outgoing  partner*!  estate  is 
entitled  to  a  share  of  the  profits  atid  of  the  nsaets  : 
Lindlej  on  Partnership  (6th  ed,),  p,  592;  section  42 
of  the  Partnership  Act,  1890.  The  value  of  the  good* 
will  is  an  asiet  of  the  partnership :  In  re  David  ami 
JlffltiAawf,  47  W.  R.  313p  [1899]  1  Ch*  378.  Goodwill 
involves  a  right  to  repreient  twat  yon  are  carrying  on 
the  business  of  the  firm,  to  solicit  the  customeri  of 
the  old  firm  J  to  have  the  books  of  the  firm,  and  to 
prevent  anybody  else  from  saying  that  be  is  carrying 
on  the  business*  In  this  case  a  hond  fide  c&&t  hn\ 
been  made  to  buy  the  goodwill  for  £1,000,  so  it  cannot 
be  of  no  value. 

Qore-Browji€f  KX-.,  and  WiUoa^hby  WyUiums,  for 
the  d*»fendant»— There  is  no  saleable  goodwill  of  the 
business  of  a  stockbroker  practiHing  on  the  London 
Stock  Exchange  :  Wihon  v,  }Vimam»,  [l!^92]  29  K  E, 
Ir.  176,  40  W.  R,  Dig.  16G.  There  can  he  no  good- 
will»  for  by  the  rules  of  the  Stock  Exchange  no  one 
but  the  defendant  can  use  the  name  of  the  firm. 
Goodwill  is  not  mentioned  in  the  partnership  article s 
atid  has  not  been  treated  by  the  partners  as  an  aiiet^ 
therefore  it  ought  not  to  be  considered  an  aitet  on  a 
dissolution  :  SteimH  v*  Oiadatone,  27  W.  B,  512,  (1879) 
10  Oh.  D.  626.  The  relationship  between  a  stock- 
broker and  his  client  is  purely  persocfLh  It  is  not 
the  fact  that  every  business  has  a  goodwHL  For 
instance^  there  is  no  goodwill  of  a  solicitor's  business : 
Amien  v.  Bot/i,  {ISr^S)  2  D**  G.  &  J.  626,  6  W,  E.  Gh, 
Dig,  50,  and  Arujiden  v,  Bdi,  31  W.  E.  477,  (18S3)  52 
L.  J.  Ch<  o37.  There  is  no  mention  r4  goodwill  in 
the  dmd^  In  In  re  iJavid  and  Maithewa  tbe  word 
**  effects  '*  was  held  to  include  goodwill,  but  the  facta 
m  that  case  w#re  quite  different.  The  effects  con- 
sisted of  securities,  and  there  was  no  ipeeial  custom  or 
rule.  Clause  29  of  this  deed  providee  for  division  of 
the  assets,  not  for  realization  :  Banks  T.  Gibson,  13 
W*  li,  1012,  (1865)  34  Beav.  o66. 

E,  Ttrrell,  K.Ctin  reply,— AH  these  old  coses  have 
been  overruled.  At  one  time  it  was  held  that  the 
goodwill  beloDffpd  to  the  surviving  partner  :  Ilammotid 
V.  Douglas,  (ISOO)  o  Vhs,  539»  10  E,  E,  IGSn.  Then 
that  it  was  attached  to  the  premises :  CruUweU  v.  Ly*!, 
(1810)  17  Yea.  335,  346,  11  fi,  E.  98,  Now  the  whole 
gueatioii  is  covered  by  Tn^o  ?.  Euni,  44  W.  B,  225^ 


[1800]  A.  C.  1,  whtre  goodwill  is  defined,  WtUcm  ▼* 
WiUiavir^  followed  rearion  v.  Pmr^Oiit  32  W.  B.  lOOS, 
(1884)  27  Gh.  D.  145,  nhich  was  ofemiled  by  Trtgo 
V.  HtiiU. 

WakhinotoWi  Ji,  who  bad  stopped  tbo  leuned 
Gounf  el.  said  that  the  dispute  in  this  case  wot  betireen 
the  executrix  of  a  deceaf  ed  partner  and  a  survtriD^ 
partner »  and  f(^r  the   purposes  of  his  judgoieni   it 
resolved  itself  into  a  question  whether  amongst  the 
asatita  of  the  partnership  for  the  purpose  of  wutding 
up  is  to  be  included  the  goodwill.     In  Trego  ▼.  Sunt 
Lord   Mac n a ^h ten,   speaking  of   "  goodwill,"    Mja : 
'^  Generally  it  means  much  mijre  than  wh&t  Lird  Blooo 
took  it  to  mean  in  the  particular  c&se  actually  bafote 
hira  in  CritUtvf-U.  v»  Lye,  where  be  says  :  '  Th«  goodwill 
which  has  been  the  subject  of  flale  i^  nothing  more 
than  the  probability  that  the  old  cusfcotuers  will  retort 
to  the  old  place/    Often  it  happens  that  the  goodwill 
is  the  very  t^ap  and  life  of  the  business^  without  whsdi 
the  business  would  yield  little  or  no  fruit*     It  is  tlie 
whole  advantage,  whatever  it  may  be,  of  the  reputa- 
tion and  connection  of  the  firm,  which  may  havo  b^cii 
built  up  by  years  of  honest  work  or  gained  by  lafiall 
expenditure  of   money/'    Iiord  Herschell  e^pftvn 
the  ssme  thing  in  rather  different  wordi^ — he  tafft : 
**  It  is  the  conneotion  thus  formtd,  together  with  iht 
circumstances,  whether  of  b^ibit  or  otherwiae,  wliiish 
tend  to  make  it  permanent^  that  oonatituteatha  good- 
will of  a  businass,'*     I  flummartz^  that  by  saytsg  t^ 
gaod will  of  a  business  is  the  advantage)  what4jver  it 
may  be.  which  a  person  gets  by  oontinnin£  to  carry 
on  I  and  being  entitled  to  represent  to  tEa  aatidde 
world  that  he  is  carrjing  on,  a  busineit  whidi  hii 
been  carried  on  for  some  time  previously.  That  itmi 
to  me  to  be  the  meaning  of   ' '  good  will."    H«ro  il  is 
Baid  first  of  all  that  in  a  stcckbroker'i  business  tbera 
is  no  such  thing  as  goodwill.    First,  becanse  ol  Um 
nature  of  the  connection  between  the  stockbroker  vatl 
those  with  whom  he  does  buainesi.     But  there  are 
many  coses  which  one   can  conceive  in  wbich  tka 
client,  not  knowing  who  to  go  to ^  if  he  knew  tli^t  Ms 
old  broker  hod  a  successor,  might  well  give  thai  bojui 
a  trial,  and  tee  whether  he  would  continue  tx»  eraipJOT 
him  or  not^  It  seems  to  me,  therefore,  that  that  btancb 
of  the  argument  fails.     Then  it  is  said  that  in  tlift 
case  of  members  of  the  London  Stock  Eicbaoge  tlM 
goodwill  of  a  business  can  have  no  saleable  Tmloe, 
becftuse  if  the  purchaser  of  a  husineaa  wishes  to  mxTf 
it  on  under  the  original  name  he  con  only  do  to  M 
the    permission    of     the    committee    of    tbA    Slodk 
Exchange,    But  the  sucoesior  may  be  able  lo  r©p»* 
sent    to  clients    that    he   is    the    accessor   in   tli* 
business,    and    get   such   advantage   ai  tlMfS    waaf 
be  arising   out  of    the   connection    withont  Hijliig 
that    he   is    entitled    to    carry  on  the   baaineti   t& 
the  old  narne.     But  I  am  pressed  with  authodtr*  and 
I  am  referred  to  a  case  in  Ireland,  Wihon  w.  Wiiimmtt 
in  which  it  was  decided  that  in  the  ease  of  stock- 
brokers there  was  no  such  thing  as  goodwill.     In  tht 
first  place,  I  do  not  think  the  Vice -Chancellor  wki 
decided  that  case  intended  to  U,j  down  a  mle  of  law. 
On  the  contrary,  at  the  conclusion  of  bis  ja^noat 
he  aoid  :  - '  The  question  is  one  of  mixed  law  ana  Cioi. 
Without  going  so  far  as  to  lay  down  any  hard*ajid^ 
fast  rule  as  to  stockbrokers'  business  being  in^  r~* 
case  incapable  of  goodwill,  I  hold  that  in  ilil« 
there  is  no  saleable  goodwill/'     He  ther«foro  i 
fully  abfltained  from  laying  down  any  nil©^  w^dA 
would  hind  a  judge  in  another  case  on  a  dlActni 
consideration  of  facts. 

The  result  is,  therefore,  that  in  dealing  with  ^ 
matter  without  reference  to  tbe  partnership  artidaa, 
I  cannot  come  to  the  conclusion  that  thertt  ifl  oo 
advantage  arising  from  the  oonnectloE  and  the  buiB- 
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SooTT  V.  Solomon.— R.  v.  Lawsok. 


High  Ck>tmT. 


oess  of  the  old  firm,  aod.  therefore,  that  there  is 
nothing  that  can  be  treated  as  a  saleable  goodwill. 
I  do  not  for  this  purpose  attribute  much  importance 
to  the  offer  made  of  £1,000.  I  cannot  regard  that  as 
an  offer  made  by  an  outsider.  It  was  reSily  made  by 
tiie  plaintiff,  the  ezeontrix.  Bat  quite  independently 
of  that  offer,  I  cannot  hold  that  there  is  nothing  to 
which  a  saleable  value  can  be  attributed. 

It  is  said,  secondly,  that  by  the  contract  in  this 
particular  case  the  sale  of  the  goodwill,  which  I 
must  now  assume  docs  exist,  in  the  erents  which  have 
happened,  is  precluded  by  the  articles  of  partnership. 
That  is  a  queition  of  construction.  The  articles  con- 
tain only  one  provision  which  really  bears,  even  if 
that  can  be  said  in  strictness  to  baar,  upon  the 
present  question.  That  is  clause  29.  In  my  judg- 
ment the  real  (ffect  of  this  clause  is  not  only  not  to 
exclude  the  goodwiU,  but  not  to  exclude  any  of  the 
assets  from  &e  sale.  The  p^oodwill  is  an  asset  of  such 
a  nature  that  the  only  division  that  can  be  made  of  it 
is  by  means  of  a  sale.  Supposing  that  the  particulars 
enumerated  in  clause  29  in  the  description  of  the 
assets  do  not  comprise  goodwill,  then  what  happens  ? 
There  is  a  provision  in  the  partnership  articles  for  a 
division  of  part  of  the  asiets  of  the  firm.  That  leaves 
the  distribution  of  the  remainder  of  the  assets  of  the 
firm  not  included  in  that  particular  clause  to  be  dealt 
with  by  the  ordinary  law — ^that  is,  to  be  sold  and 
the  proceeds  to  be  divided.  I  cannot,  in  short,  read 
clause  29  as  indicating  that  the  parties  intended  to 
exclude  from  the  assets  of  the  firm  on  the  final 
dissolution  any  consideration  of  goodwill. 

I  hold  that  in  winding  up  the  affairs  of  this 
partnership  the  goodwill  must  be  treated  as  one  of 
the  assets  of  the  firm,  and  must  be  realised  with  the 
other  assets  of  the  firm. 

BoUciion,  Jamei  Rohin$on ;  Morley,  Shirreff,  dt  Co. 


K.  B.  Div. 

(Lord  Alverstone,  L.C.J.,  and  | 

Kennedy  and  Bidley,  JJ.) 

Scott  v.  Solomon. 


Jan.  31. 


(a.) 


Hevenue-'-Licence  to  deal  in  plate — Sale  of  packets  of  tea 
with  cotwons — Coupons  entitling  purchaser  to  plate  as 
prize— Bevenue  Act,  1867  (30  <fc  31  Vid.  c.  90),  s.  3. 

Section  3  of  the  Revenue  Act,  1867,  provides  that  all 
persous  who  deal  in  plate  without  having  in  force  a 
proper  lieenee  authorizing  them  to  do  so  shall  he  liable  to 
a  penalty.  The  appellants,  a  firm  of  tea  merchants,  sold 
packets  of  tea,  each  packet  containing  a  coupon,  and  they 
advertised  that  they  ufould  give  away  (inter  aUa)  articles 
of  plate  as  prizes  in  exchange  for  the  largest  number  of 
coupons  sent  in  to  them  during  a  certain  period. 

Held,  that  this  was  a  dealing  in  plate  within  the  mean* 
ing  of  section  3  of  the  Act  of  1867. 

Oase  stated. 

The  appellants  were  charged  with  dealing  in  plate 
wiUiout  a  proper  licence  contrary  to  section  3  of  the 
Bevenue  Act,  1867  (30  &  31  Vict.  c.  90). 

The  appellants  carried  on  business  as  tea  merchants, 
•nd  gave  away  coupons  with  the  packets  of  tea  sold 
by  them,  and  uiese  coupons  entitledf the  customers  who 
had  purchased  the  largest  quantity  of  tea,  as  evidenced 
by  the  coupons  sent  in  by  them,  to  various  articles, 
unong  them  being  gold  watches  and  articles  of  plates. 
Witnesses  who  had  obtained  gold  watches  b;^  means 
of  this  competition  were  called  before  the  justices. 
They  admitted  in  cross-examination  that  the  tea  was 

{a.)  Beported  by  Alan  Hooa,  Esq.,  Barrister-at- 
Law« 


as  good  and  the  price  of  it  the  same  during  the  com- 
petition as  it  was  before  and  after  the  competition,  but 
said  they  understood  that  in  purchasing  tea  during 
the  competition  they  werepurchasiog  the  possibility  of 
obtaining  a  gold  wateh  or  one  of  the  other  prizes.  It 
was  admitted  the  appellants  had  not  a  licence  to 
deal  in  plate,  and  the  justicM  found  as  a  fact  they 
dtd  deal  in  plate  without  a  licence  within  the  meaning 
of  the  section.  They  accordingly  convicted  them, 
but  stated  this  case. 

By  30  &  31  Vict,  c  90,  s.  3 :  *<  Every  person  who 
shall  do  any  act  or  carrjr  on  any  business  for  which  a 
licecce  to  deal  in  plate  is  required  by  this  Act,  with- 
out having  in  force  a  proper  licence  authorizing  them 
to  do  so,  shall  for  every  offence  forfeit  the  sum  of 
£50." 

Danckwerts,  K.C,  (J,  B.  Atkin  with  him),  for  the 
appeUants.—There  was  no  dealing  in  plate  here.  To 
bfing  the  appellante  within  the  section  it  must  be 
proved  that  they  traded  in  and  sold  the  articles :  see 
the  language  of  Lord  Davey  in  Orainger  v.  Oough,  44 
W.  E.  561,  [1896]  A.  0.  325.  at  pp.  345, 346.  and  Wills, 
J.,  in  Harris  v.  Amery,  14  W.  E.  199,  35  L.  J.  0.  P.  89. 
It  may  be  this  was  a  lottery,  but  the  Crown  cannot 
require  the  appellanto  te  take  out  a  licence  for  con- 
ducting a  lottery. 

Rowlatt  {Sir  R.  Finlay,  A,G,,  with  him),  for  the 
respondento.  —  The  evidence  shows  here  that  the 
customers  when  they  purchased  the  tea  also  purchased 
a  coupon,  a  sufficient  number  of  which  woiud  entitle 
them  to  a  gold  watoh.  There  was  therefore  a  dealing 
or  dealing  within  the  meaning  of  the  section.  [fiS 
referred  to  Hall  v.  McWiUiam,  (1901)  85  L.  T.  239.] 

Lord  Alverstone,  L.C.J.— This  case  seems  to 
me  to  be  netf  the  line,  but  the  evidence,  I 
think,  shows  that  there  was  only  one  transaction 
— viz.,  a  sale  of  the  tea  and  also  the  coupon. 
It  is  suggested  that  a  full  value  in  tea  was  given 
in  return  for  the  price  paid,  but  that  is  absurd,  as 
the  busioess  of  the  appellanto  could  not  be  carried 
on  if  there  were  no  payment  for  the  coupons.  I  think 
that  this  is  a  system  of  trading  in  watches  by  means 
of  receiving  payment  for  them  in  instalmento.  Belianoe 
has  been  i^BMoed  on  the  language  of  Lord  Davey  in 
Grainger  v.  Oough,  but  I  do  not  think  that  Lord 
Davey  can  have  meant  to  say  that  there  can  be  no 
trading  unless  the  money  for  the  article  pssses  at  the 
time  of  purchase.  Then  it  is  suggested  that  this 
transaction  is  a  lottery.  Whether  tliat  is  so  or  not  it 
seems  to  me  it  would  be  wrong  to  find  that  there  was 
no  trading  here,  because  possibly  the  proceeding  is  a 
lottery. 

I  tmnk,  therefore,  the  conviction  must  be  affirmed* 

Eenitsdy  and  Eidlbt,  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  appellanto,  Chester  &  Co,,  for  HoU, 
Risque,  &  Robson,  Manchester. 

Solicitor  for  respondent,  Solicitor  for  Inland  Revenue. 


Jan.  21,  31. 


C.  C.  B.  > 

(Lord  Alverstone,  L.O.J.,  and  | 
Wills,  Kennedy,  ChanneU,  and  { 
Phillimore,  JJ.)  J 

E.  V,  Lawsow.  (a.) 

Criminal  law — Manager  of  company — Publication  of 
false  staUmenU— Larceny  Act,  1861  (24  db  25  Vict.  c. 
96),  s,  84. 
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B.  V.  Lawson. 

High  Coxtbt. 

A  person  who  in  fad  ctdd  <u  the  manager  of  a  public 
company^  though  he  hae  never  been  appointed  to  that 
position,  is  a  ** manager**  within  the  meaning  of  section 
84  of  the  Larceny  Act,  1861,  and  is  there/ore  liable  to  be 
convicted  for  having  published  false  statements  with 
intent  to  deceive  or  defraud. 

Case  stated  for  the  opioion  of  tbe  Oouit  for  the 
Oonsideration  of  Grown  Oases  Beserved  by  A.  T. 
Lawrenoe,  J. 

**  1.  Henry  John  Lawion  was  tried  before  me  on 
the  22nd  of  November,  1904,  and  following  days  at 
the  Central  Oriminal  Oourt  on  an  indictment  chargine 
him  nnder  section  84  of  the  Larceny  Act,  1861,  with 
unlawfully  making,  drcolatiog,  and  publishing 
written  statements  false  to  his  knowledge,  with  intent 
to  induoe  persons  to  become  shareholders  in  the 
Electric  Traimway  Oonstruction  and  Maintenance  Oo. 
(Limited). 

*<2.  The  said  company  was  a  limited  company 
registered  under  the  Companies  Acts,  1862-1900. 

*'  3.  The  articles  of  association  (which  were  put  in 
eyidenoe)  contained  provisions  empowering  the  board 
to  appoint  a  manager. 

"4.  No  minute  of  the  board  appointiug  a  manager 
was  in  existence,  and  there  was  no  evidence  of  any 
actual  appointment  of  the  prisoner  as  manager  by  the 
directors  of  the  company. 

"6.  The  nominal  capital  of  the  company  was 
£260,000,  divided  into  250,000  shares  of  £1  each. 

**  The  issued  capital  consisted  of  £55,000  shares 
issued  as  fully  paid. 

"6.  The  whole  of  these  shares,  with  the  exception 
of  about  5,000,  were  held  by  the  prisoner  or  his 
nominees. 

«7.  The  prisoner  had  given  the  then  existing 
directors  their  share  qualifications,  and  the  said 
directors  had  executed  blank  transfers  of  such  shares 
and  lodged  the  same  with  the  prisoner. 

*'  8.  The  prisoner,  with  the  assent  and  concurrence 
of  the  directors,  dictated  the  policy  of  the  company 
and  managed  its  affairt •  He  also  paid  the  expenses 
of  publith&ig  the  incriminated  matter. 

'*9.  The  indictment  counts  8-16  inclusive  charged 
the  prisoner  with  publishing  in  the  Financial  News, 
the  Statist,  and  a  report  or  circular  certain  false 
statements. 

**  10.  The  prisoner  submitted  that  he  was  not  a 
<  manager '  within  the  meaning  of  section  84  of  24  & 
25  Yiot  c.  96. 

'*  11.  I  directed  the  jury  that  if  the  prisoner  was 
the  person  who  in  fact  managed  the  affairs  of  the 
company  he  was  a  manager  within  the  meaning  of  the 
section. 

*'  12.  The  jury  found  the  prisoner  guilty. 

"13.  I  sentenced  him  to  twelve  months'  imprison- 
ment with  hard  labour,  but  respited  the  execution  of 
the  sentence  until  after  the  dedfion  of  this  case. 

**  The  prisoner  was  admitted  to  bail. 

'*The  question  for  the  opinion  of  tbe  court  is 
whether  my  direction  to  the  jury  was  right. 

*  '<  If  right  the  conviction  is  to  stand ;  if  wrong  the 
conviction  is  to  be  quashed. 

Bufus  Isaacs f  K.C.  (Horace  Avory,  K.O.,  and 
Kenneth  Chalmers  with  him),  for  the  defendant. — 
This  case  ought  to  go  back  to  the  judge,  as 
paragraphs  7  and  8  do  not  properly  represent  the 
evidence,  f  Lord  AxYSBSTOinc,  L.C. J. — ^At  present  we 
are  not  satisfied  there  is  any  ground  for  sending  the 
case  back.]  A  person  cannot  be  made  liable  for 
having  acted  as  a  manager  when  he  was  never 
appointed  to  that  position.  Qibson  v.  Benton,  23 
W.  B.  858,  L.  B.  10,  a  B.  329,  is  dittinguishable, 
but  the  defendant  adopts  the  dissenting  judgment  of 
Qoain,  J.,  in  that  case  as  part  of  his  argument.    Shis 


section  is  a  criminal  one  and  must  be  strictly  con- 
strued. 

He  also  cited  Coventry  and  Dixon* s  case,  28  W.  B. 
775,  14  Ch.  D.  660  ;  In  re  Western  Counties  Steam 
Bakeries  and  Milling  Co.,  45  W.  B.  263,  [1897]  1  Oh. 
617. 

Sir  E.  Carson,  8.G,,  E.  Sutton,  and  B.  D.  Muir, 
were  not  called  upon  to  argue. 

Lord  Alyebbtone,  L.C  J.— In  this  case  the  first 
application  made  to  us  was  to  send  the  case  back  for 
some  correction  of  paragraph  7  with  regard  to  the 
qualifications  given  to  certain  directors,  and  (A 
paragraph  8  which  regard  to  the  actual  position  of 
the  defendant.  Of  course  this  court  has  ample  power 
to  send  a  case  bac^  H  it  find  upon  the  argument  that 
the  case  has  not  been  properly  stated,  and  does  not 
raise  the  point;  and  if  the  allegations  which  Mr. 
Isaacs  sought  to  correct  could  be  said  to  be  the 
allegations  upon  which  this  direction  of  the  learned 
judge  depended,  we  should  have  had  to  consider 
whether  or  not  we  ought  to  ask  the  judge  to  restats 
it.  But  it  seems  to  me  ttiat  the  allegations  contained 
in  paragraphs  7  and  8  are  only  matters  of  history 
which  lead  up  to  the  i>oint  which  the  learned  judge 
has  submitted  to  the  jury.  It  cannot  be  di^mted 
Ihat  there  was  evidence  in  support  of  the  direotion 
which  he  gave  to  the  jury  wmch  would  justify  t^ 
jury  in  coming  to  a  conclusion  of  faot  on  that 
direction  if  the  direction  is  ri^ht. 

Now,  the  direotion  was  m  these  terms:  "I 
directed  the  jury  that  if  the  prisoner  was  the  pertor 
who  in  fact  mane^^  the  affairs  of  the  company  he 
was  a  manager  within  the  meaning  of  the  seotioiL** 
Now,  if  we  must  read  that  direction,  which  was  given 
after  a  trial  lastiog  a  great  many  days,  and  which 
was  no  doubt  the  summary  of  a  much  fuller  explaoa* 
tion  of  the  facts  to  the  jury— if  we  are  to  construe 
that  direction  as  merely  meaning  that  the  defendant 
was  pulling  the  strings  behind  the  company  and 
dictating  the  policy  of  the  company,  I  ahoold 
entirely  agree  that  that  was  not  being  a  manager 
withiu  the  meaning  of  the  section. 

It  is  abundantly  dear  to  my  mind  on  reading  the 
whole  case  that  the  learned  judge  when  he  uaed  the 
words  "  managed  the  affiairs  of  the  company  "  did 
did  not  mean  merely  directed  its  policy.  It  is  plnn 
from  tiie  earlier  purt  of  the  case  that  he  was  qxdte 
alive  to  the  effect  of  the  expression  *'  dictating  tbe 

SoHcy  of  the  company,*'  and  he  has  in  his  final  direction 
escribed  the  conduct  of  the  defendant  as  of  the 
person  who  in  fact  managed  the  affiairs  of  tte 
company.  I  understand  that  to  be  a  direction  to  the 
jury  that  if  the  defendant  was  in  fact  the  manager  of 
the  company  he  came  within  the  section.  Now,  is 
that  right  or  wrong  ?  The  very  able  argument  lor 
the  defendant  alleges  that  the  manager  meant  by  the 
section  must  be  a  constituted  officer  of  the  company, 
and  must  be  at  any  rate  under  the  control  of  directors 
so  as  to  be  the  servant  of  the  company,  and  that 
therefore  the  direotion  is  not  sufficient  because  those 
conditions  have  not  been  explained  to  the  j ury.  Now, 
construing  the  direction  as  I  think  it  ought  to  be 
construed,  is  that  within  the  section  ?  This  section  i 
originally  enacted  in  the  year  1857.  It  wa 
in  an  Act  the  titie  of  wmch  is :  **  An  Act  to  make 
better  provision  for  the  punishment  of  frauda  com- 
mitted by  trustees,  bankers,  and  other  persona  en- 
trusted with  property.*'  Section  8  is  for  idl  mMstioal 
purposes  identical  with  section  84  of  the  ijarosny 
Act,  1861:  "If  any  director,  manager,  <ur  pmblic 
officer  of  any  body  corporate  or  publio  company  riiall 
make,  circulate,"  &o.,  ''  with  intent  to  deceive  or 
defraud,"  <*he  shall  be  guilty  of  a  misdemeanour.** 
Now,  I  think  the  mere  perusal  of  the  language  ol 
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that  seotion  shows  that  the  word  '*  manager  "  cannot 
be  used  in  a  teohnioal  sense.  **  Director  "  is  possihly 
a  term  of  art;  but  ought  the  word  "manager"  to 
have  the  limited  meaning  for  which  Mr.  Isaacs  con- 
tends P  He  says  the  manager  must  be  an  appointed 
offioer  of  the  company  at  any  rate,  whether  all  the 
formalities  of  appointment  have  been  complied  with 
or  not,  and  that  the  word  in  the  section  does  not 
apply  to  a  person  who  in  f  tct  manages  the  affairs  of 
company.  I  think  it  is  not  immaterial  to  note  that 
prior  to  1861  the  only  technical  use  of  the  word 
'*  manager"  was  in  connection  with  the  official 
manager,  who  was  an  offioer  of  the  court  who 
oould  act  when  companies  got  into  difficulties 
in  connection  with  winding  up  the  affairs  of 
the  company.  That  cannot  have  been  the  manager 
referred  to  in  this  section.  Therefore  we  have 
not  before  ns  anything  that  would  lead  us  to 
think  that  the  word  "manager"  is  used  in  any 
technical  or  limited  sense,  and,  looking  to  the  mischief 
intended  to  be  aimed  at  hj  the  section,  it  seems  to  me 
that  a  de  fado  manager  is  as  much  a  persoa  whose 
conduct  might  be  the  subject  of  the  section  as  a 
person  who  had  been  formally  appointed  manager. 
Therefore;  if  the  case  stood  upon  the  section  alone, 
and  there  was  no  authority  upon  it,  I  have  a  strong 
view  that  the  direction  of  the  learned  judg^  was  per- 
fectly right,  that  a  person  who  has  in  fact  managed 
the  affairs  of  the  company  is  a  manager  within  the 
meaoing  of  that  section. 

But  I  feel  it  right  to  say  that  the  argument  to 
which  we  have  listened  has  not  displaced  the  weight 
of  authority  which  has  dealt  with  this  matter.  Mr. 
Isaacs  has  criticized  the  case  of  OiUon  v.  Barton.  He 
has  adopted  the  reasoning  of  the  dissentient  judge, 
Quain,  J.  He  has  said  that  that  caie  is  not  an 
authority  on  the  present  case,  because  the  particular 
thin^  done  by  the  person  whose  conduct  was  there 
imphcated  was  somethiog  which  must  be  done  by  an 
officer  of  the  company.  I  confess  I  think  that  the 
language  of  Blackburn  and  Lash,  JJ.,  does  not  seem 
to  support  that  distinction.  The  section  there  in 
question  (section  26  of  the  Oompanies  Act,  1862) 
sajrs :  "  And  every  director  and  manager  of  the  com- 
pany who  shall  knowingly  and  wufully  authorize 
or  permit  such  default^'  shall  incur  a  penalty. 
In  what  sense  are  the  words  *'  director "  and 
'<  manager  "  used  in  that  section  P  Says  Blackburn, 
J.:  "When  the  section  says  'director,'  it  is  plain 
enough  a  director  is  a  director,  but  the  words  are '  and 
m«nager.'  We  have  to  say  who  is  to  be  considered  a 
manager.  A  manager  would  be,  in  ordinary  talk,  a 
person  who  has  the  management  of  the  whole  affairs 
of  the  company ;  not  an  agent  who  is  to  do  a  particular 
thing,  or  a  servant  who  is  to  obey  orders,  but  a  person 
who  is  entrusted  with  power  to  transact  the  whole  of 
the  affairs  of  the  company."  The  language  of  Lush, 
J.,  can  only  be  reconciled  with  the  same  view.  He 
•ays :  "Then  is  he  a  manager  within  section  27  P  I 
think  he  if,  and  that  *  manager '  in  that  section  must 
mean  manager  de  fado.  I  do  not  think  that  it  is 
competent  for  him  to  say, '  True,  I  acted  as  manager 
of  the  company,  but  y^t,  not  being  manager  dejure,  1 
can  evade  the  Uability  imposed  as  between  the  public 
and  the  company  by  section  26.' "  No  doubt  the 
section  we  have  now  to  consider  is  not  tiie  same 
swction,  and  if  it  could  be  shown  from  the  language  of 
the  section  itself  or  from  the  character  of  the  offonce 
that  there  are  reasons  why  the  word  '*  manager"  in 
the  present  section  should  be  construed  in  a  more 
narrow  sense  that  decision  would  not  be  an  authority. 
It  seems  to  me,  however,  that  the  argument  for  the 
defendant  has  failed  to  show  any  ground  for  apply- 
ing a  different  principle  to  the  construction  of  the 
present  section.     Gibson  v.  Barton  came  before  the 


Oourtof  Queen's  Bench  in  the  case  of  Edmonds  v. 
Foster.  I  think  it  is  right  to  say  that  the  learned  judges 
in  that  case  do  not  express  an  opinion  either  one  way 
or  the  other  as  to  the  correctness  of  the  decision  in 
Oibaon  v.  Barton,  but  they  certainly  say  nothing 
which  shows  that  they  had  any  doubt  as  to  the 
opinion  of  the  majority  being  correct.  Lord  Ooleridge 
says :  "  It  is  unnecessary  to  discuss  the  opinions  of 
the  judges  in  Gibson  v.  Barton,  but,  so  far  as  it  goes, 
the  decision  of  the  majority  is  very  strongly  in  point 
for  the  respondents."  Archibald,  J.,  does  not  relet  to 
the  case.  Amphlett,  B.,  says :  *'  Upon  the  principle 
laid  down  by  the  majority  of  the  judges  in  Gibson  v. 
Barton,  the  appellant  being  a  director  is  liable  to  be 
convicted."  I  mentioned  that  case,  not  as  adding 
much  weight  to  the  authority  of  Gibson  v.  Barton,  but 
as  showing  that  it  came  in  1875  before  three  judges, 
and  that  Uiey  did  not  throw  any  doubt  upon  it.  But, 
in  my  opinion,  Coventry  and  Dixon^s  case  is  much 
more  important.  There  Sir  George  Jessel  certainly 
went  very  far  in  supporting  the  principle  of  Gibson  v. 
Barton.  He  dtes  the  iMguage  of  Blackburn  and 
Lush,  JJ.,  in  that  case,  and  then  he  says  :  **  1  agree 
with  the  jud^ent  of  Blackburn,  J.,  and  Lush,  J. 
a^^reed  with  it,  but  my  lamented  friend  Quidn,  J., 
did  not  agree  with  it."  That  case  then  went  to 
the  Court  of  Appeal.  They  overruled  Sir 
George  Jessel  upon  the  point  as  to  whether 
or  not  the  act  complained  of  was  a  mis- 
feasance under  the  particular  section  which  was 
then  under  consideration;  but  James,  L.J.,  says: 
"  It  was  admitted  by  the  appellants  that  these  persons, 
as  de  facto  directors,  would  be  liable  for  any  act  of 
commission  or  any  omission  on  their  part  in  the  same 
manner  and  to  the  same  extent  as  if  they  had  been 
dejure  as  well  as  defado  directors."  Baggallay,  L.J., 
does  not  make  any  definite  reference  to  the  matter, 
but  Bramwell,  L.J.,  says:  "If  he  has  done  anv- 
thing  wrong  as  a  cfo  fado  director,  no  doubt  he  can  be 
got  at  under  the  clause." 

It  is  contended,  and  I  think  the  observation  is  per- 
fectly well  founded,  that  haviog  regard  to  the  decision 
in  that  case,  to  a  certain  extent  those  opinions  of  the 
Lords  Justices  are  obiter.  I  only  desire  to  say  that  I 
think  certainly  Lord  Bramwell  would  not  have  hesi- 
tated to  express  hii  opinion  if  he  thought  Sir  Georse 
Jessel  had  been  wrong  in  the  view  he  took  of  the 
decision  of  the  majority  in  Gibson  v.  Barton,  The 
decision  again  came  before  the  Oourt  of  Appeal  in 
In  re  Western  Counties  Steam  Bakeries  and  Milling 
Co.,  where  it  was  considered  by  lindley,  A.  L. 
Smith,  and  Bigby,  L.JJ.  I  cannot  at  all  agree 
with  the  view  suggested,  that  Bigby,  L.J.,  did 
not  agree  with  Gibson  v.  Barton.  1  think 
the  language  of  his  judgment  shows  that  he  did. 
It  is  not  too  much,  therefore,  to  sav  that  some  ten 
judges  have  had  this  case  before  them,  and  as  far 
as  I  can  see  there  is  nothing  to  indicate  that  they 
thought  the  language  of  Blackburn  and  Lush,  L.JJ., 
wrong.  Therefore,  since  the  words  of  the  section  in 
question  apply  to  a  person  who  is  called  mamu^er, 
and  we  find  no  technical  meaning  for  that  word  at 
the  time  the  Act  was  passed,  I  decline  to  accede  to 
the  argument  that  the  word  as  used  in  the  section  can 
only  have  been  intended  to  apply  to  persons  who 
might  be  appointed  managers  under  subsequent  legis- 
lation or  under  a  subsequent  rule.  Then  finding  the 
offence  aimed  at  and  contemplated  by  the  section  is 
an  offence  the  consequences  of  which  might  be  just 
as  serious  if  a  de  fado  manager  was  gSlty  of  the 
offence  as  if  a  de  Jure  manager  was— in  fact  in 
some  senses  more  so --and  that  the  principle  has 
been  applied  in  Gibson  v.  Barton,  and  approved 
of,  or  at  least  not  dissented  from,  by  this  large 
number  of  judges,  I  have  myself  no  doubt  in  coming 
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to  Ihi  eotioltaeion  that  the  direction  of  A»  T,  lisw- 
re&ce,  J«»  wai  right,  &tid  tbat  the  coQvictioii  mual 
itand. 

BiDLHTi  J.^I  &ID  of  the  same  opiDioa, 
Dabltng,  J, — I  only  desire  to  amy  that  my  ja^g- 
tneut  does  not  all  go  upon  the  ground  ihut  was 
preiJi^d  upon  us  in  thd  argument  as  bein|f  the  ba«ii 
of  the  decision  in  GihaoH  v*  BtiTlon  —  that  thi« 
defendant  was  a  manager  <f«  fion  tort^  and,  tberefnre, 
f^r  that  reason  p'op^rly  convicted  upon  the  indict* 
meat*  To  me  th  at  arg  u  ment  migh  t  in  cert  ain  i  natan  ces 
be  a  very  technical  one^  and  pjsaihly  at  variancs  with 
the  real  fa&ts  in  the  case*  But  here  the  j  ^ry  fonni 
tipon  plenty  of  evidence  that  the  defend iint  waa  the 
person  wbo  in  fact  really  manaffed  the  aifsifs  of  the 
company*  That  ig  a  great  deal  more  th-ia  being  a 
manager  de  aon  tort  in  the  narrow  sense »  Ttia  defend- 
ant was  a  persoa  who  wai  doing  the  things  whicti  if 
there  had  been  a  manag'T  the  m&naiier  would  have 
done.  He  was^  ai  far  as  I  caa  see^  the  only  person 
who  did  them,  and  to  bold  that  he  wai  not  the 
fiianager  of  the  c tympany  would  be  to  take  an  extra- 
ordinary techmcat  viev  in  hii  favour,  whereas  I  think 
that  the  real  facts  should  be  looked  at^  and  that,  the 
jury  hftviDg  properly  found  that  he  was  in  fact  the 
man  who  did  the  things  which  a  muiager  and  only  a 
manager  ooutd  have  done*  be  was  properly  indicted 
as  manager,  and  properly  convicted  under  the 
statute . 

CnANXlLL,  J.— I  alao  agree  thit  thia  eouviction 
should  be  affirmed,  I  want  just  to  say  that  I 
perftonelly  agree  with  a  considerable  portion  of  Mr. 
Isaics^  argument,  I  think  that  thi^  is  one  of  a  group 
o(  sections  dealing  with  offeficeB  which  can  only  be 
committed  by  persona  who  occupy  certain  positions, 
hut  I  think  they  can  be  convicted  if  they  occupy  those 
positions  quite  apart  from  whether  they  happen  to 
have  been  either  duly  appointed  or  appointed  at  all 
to  those  positions.  It  is  neces»ary  under  this  section 
both  to  charge  in  the  iodictuieDt  that  the  man  was 
manager,  and  to  prove  it  to  the  latis faction  of  the 
jury*  Of  0  jurae  it  is  alto  necessary  t*iat  there  should 
be  a  proper  direction  to  the  jury  as  to  what  a 
mansger  within  the  meaning  of  the  section  if,  »nd  the 
only  question  that  seems  to  me  to  be  of  any  doubt  in 
this  case  is  whether  this  directmn  waa  quite  correot^ 

00  the  whole  I  interpret  it  in  the  w#y  in  which  I 
think  the  direction  ought  to  have  been  given.  The 
learned  judg#  says  that  the  juiy  must  £nd  that  the 
defendant  was  a  person  who  in  fact  managed  the 
affairs  of  the  compi^ny ;  the  diteotton  does  not  say 
'*  managed  the  company."  If  that  meant  or  was 
understood  to  mean  that  a  person  behind  the  scenes 
who  controlled  the  whole  of  the  policy  of  the 
company,  because  the  directors  and  all  the  offi^jers  of 
company  wtre  his  puppeta— if  it  only  meant  that — 

1  should  not  think  it  waa  being  a  manager  within 
the  meaoing  of  the  section.  But  if  the  direction 
to  the  jury  meant,  as  I  tbink  it  did,  if  you  find  that 
the  defendant  was  the  person  who  did  the  acts  in  the 
management  of  the  company  as  managing  its  business 
— "its  a^ebirs  *'  ia  what  is  said  in  the  direction — if  he 
dtd  that,  then  it  doe«  not  signify  that  tht^re  was  no 
appointment  of  him  as  man»ger.  It  8«ems  to  me  that 
upon  a  fair  interpretation  of  it  that  is  what  the 
direction  must  have  meant^  and  I  think  that  therefore 
it  is  correct. 

PhillimorEi  J.— I  agree,  and  I  have  nothing  to 
add. 

Solicitors  for  defendant,  Coxi  ^  Lufmt, 
SolicitoT  for  the  Crown,  Solkitor  t*  tht  Trm$uiy. 


Bto,  S,  9,  IS. 
14,  U. 


<Coud  of  Sppral 

From  Chan*  Div~  ) 

(Vaughan  Williams^  Eomer,  and  [ 

Cozens -Hardy,  L.JJi}  ) 

ElKfi  V,  JOLLT,  (a,) 

E'ii^ment  —  Light  —  DweUirnj-hatut  —  Frf^cripiion  — 
_  1  diOHahh  nuimiur — Mn mlatory  ittjtmdimi  -^  Damage*. 

The  reJiidt  of  the  deciBtan  in  CoUs  v*  Home  Kod 
Colonial  Stores,  ante,  p.  30,  it  thai  the  right  to  tiyht 
guititd  hij  prutripti4in  it  a  negative  mumefitt  onc^  ii 
properly  ett/orced  by  an  o^Umx  of  nuimn^*  Ta  §hm 
riie  to  $uch  an  actwn  the  inter/ertjice  with  the  accm  */ 
light  through  the  atieknt  windows  mmt  b^  of  $mk  m 
charact^  ag  senaihtg  to  ifi^r/ere  with  the  c^m/orf  aai 
convenience  or  us^/Hlntu  of  the  bttitding  'iccordifUj  M  tht 
ordinnri/  mdi^na  of  mankind. 

In  the  ff^e  of  <t  dtaeiiing-hotA§e  in  wh>h  iuch  n&ftriic* 
tion  to  light  had  heen  earned  n#  to  make  one  room  Jiis 
con  am  tent  and  ha§  ^omfm'tahk^  m  as  fa  fnat^ialijf 
(Jiminish  tht  letting  imltu  of  the  house ,  thottgh  the  rwm 
was  itiU  it}tH  lirfhted  and  there  wm  mfficifot  Kgki  fo 
enable  it  fo  be  used  for  the  pHriioeee  for  mhich  it  wat 
deAigned, 

Held  {by  Tau^ban  Williams  atid  Goxens-Hardy, 
Ii,JJ*,  Romer,  L  J.,  diiiaentiente),  Ihid  an  meU^naiU 
u  iiisanrii  hud  b^n  com^^itted*  If  there  it  no  oaeeof^^rp 
practice  or  mtfair  conduct  on  the  part  <if  tht  defend^Mi^ 
and  the  cate  is  not  one  in  whi*'h  datnfigt^  c^nmiA  he 
regarded  at  teaiunahle  and  adequ^e  tomp^taiion^  0^ 
relief  to  he  giuen  thould  be  by  'jriiHtttig  tiamagu  and  not 
by  TwxnMiorg  injandiont 

TbiB  waa  an  appeal  from  a  deoMon  of  Eekewicb,  1. 

Tlie  action  was  brought  to  obtain  an  iojanctioii  to 
restrain  the  defendant  from  erecting,  or  permitting 
to  remain  erect-ed,  any  wall  or  buU'iiDg  to  aa  to 
obstruct  the  aeoess  of  light  to  certain  windows  of 
the  plaintiflF'a  house,  or  so  as  to  cause  any  nulMiMe, 
injury,  or  annoy auce  to  the  plaiutiff  in  thd  uitftod 
enjoyment  of  her  premises,  and  d^oaagei. 

The  plainulY  resided  with  her  family  in  a  detached 
house,  of  which  sbe  was  the  owner,  at  Acton.  She 
alleged  that  the  defendant  had  recently  built  a  bouse 
which  materially  obsTucted  the  access  of  light  to  the 
windows  of  the  drawing-room,  morning-room^  and 
hall.  The  morning-room,  which  was  th©  most 
aflf^cted,  waa  lighted  by  two  windows,  one  on  th« 
north  and  one  on  the  wes^,  the  latter  only  being 
aff acted  by  the  defendant's  building. 

It  appeared  tciat  plaintiff's  hou^e  bad  been  built  on 
certain  property  which  had  been  laid  out  as  a  buiidjiif 
estate,  and  a  plan  of  the  estate  was  in  evidence.  Th$ 
bouse  was  built  by  the  owner  of  the  freehold,  and  ^ 
plaintiff  bought  it  from  hi«  represent fttivea.  II  WM 
admitted  that  the  lights  were  ancient* 

The  defence  deuied  that  the  defendant  had  materially 
obstructed  the  light  from  entering  the  platattlTt 
dwelling-hoase  by  the  said  windows  or  either  of  them, 
or  that  he  had  in  any  wny  interfered  with  the  plat&ttff 
in  the  use  and  enjoyment  of  her  dwelling* ho oa^  iftd 
alJi^gi^d  ttittt  she  had  abundnnt  light  for  the  hoiiM  §0t 
all  ordinary  pnrposns  of  inhabitancy,  and  for  Uia 
comforta»>le  use  and  enjoyment  of  the  tame  ai  « 
dweUiiig-bouie^  But,  in  case  be  shnuld  be  uiidfr  usy 
liabdity  in  respect  of  the  matteri  complained  ol,  1m 
paid  £12  lOd.  into  court  aa  anfficient  to  aatiafy  tli* 
same. 

The  defends nt  alleged  that  he  bad  eomnIei«d  tbd 
building  complained  of  prior  to  the  dite  of  tojivas  la 
the  k  no  Iff  I  edge  of  ihe  plaintilF. 

(«,)  Reported  by  J.  I.  Stielino,  Esq.,  B^msler* 
at*  Law. 
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The  action  was  tried  in  December,  1903,  by  Eeke* 
wich,  J.,  who  granted  a  mandatory  injunction  in 
respect  of  all  the  windows,  but  pending  an  appeal 
the  judgment  of  the  House  of  Lords  was  delivered  in 
ColU  V.  Home  and  Colonial  Stores  {Limited),  ante,  p.  30, 
[1904]  A.  C.  179,  and  the  Oourt  of  Appeal  therefore 
remitted  the  case  to  the  judge  for  retrial. 

The  second  trinl  took  place  in  August,  1904. 

Kekewich,  J.,  held  that  the  obstruction  in  the  case 
of  the  drawing-room  was  not  such  as  to  create  a 
nuisance,  nor  in  the  case  of  the  hall  taken  alone,  but 
taking  that  with  the  morning- room  the  obstraction 
did  create  an  actionable  nuisance.  His  lordship  found 
that  the  room  had  been  an  exceptionally  well-lighted 
room,  and  was  still  well  lighted  so  as  to  enable  it  to 
be  used  for  the  purposes  for  which  it  wai  designed, 
but  that  there  had  been  a  large  obstruction  of  light 
by  the  erection  of  the  defendant's  house  and  a  large 
ifiterferencs  with  the  cheerfulness  of  the  room,  and 
that  the  character  of  the  room  was  altered,  and 
although  still  weU- lighted  it  had  lost  in  the  obstruc- 
tion of  light  one  of  its  chief  charms  and  advantages. 
His  lordship  also  found  that  tbe  obstruction  had 
caused  a  substantial  deprecation  in  the  letting  and 
selling  value  of  the  plaintiff's  house,  and  he  sranted 
a  mandatory  injunction  ordering  the  defendant  to 
pull  down  so  much  of  his  house  as  caused  a  nuisance 
to  the  plaintiff  by  the  obstruction  of  light  to  the 
windows  of  the  morning-room  and  to  the  hall  as  the 
same  existed  previously  to  the  erection  of  the  defend- 
ant's house. 

The  plaintiff  appealed* 

Hughe$t  K.C,  and  Vernon,  for  the  appellant.— Even 
on  the  findings  of  Kekewich,  J.,  there  is  no  cause  of 
action.  The  plaintiff's  only  right  is  to  have  sufficient 
light  for  the  comfortable  use  and  eojoyment  of  the 
house  as  a  dwelling-house.  On  the  findings  of  fact 
th%t  right  is  not  interfered  with. 

They  cit«»d  Colls  v.  Home  and  Colonial  Stores,  ante 
p.  30.  [1904]  A.  0.  179 ;  Clarke  v.  Clarke,  14  W.  R. 
116,  L.  R.  1  Ch.  App.  16 ;  aud  Kelk  v.  Pearson,  19 
W.  R.  665,  L.  R.  6  Cfh.  App.  809. 

P.  0.  Lawrance,  K,C,,  and  Cann,  for  the  respond- 
ent.— In  Colls  V.  Home  and  Colonial  Stores  the  House 
of  Lords  in  effect  adopted  the  test  applied  in  Back  v. 
Stacey,  2  Car.  &  P.  465 ;  Parker  v.  Smith,  5  Car.  &  P. 
438;  and  Wells  v.  Odtj,  7  Car.  &  P.  410— namely,  that 
there  must  be  such  a  diminution  of  ligbt  as  to  make 
the  plaintiff's  premises  less  fit  for  business  or  occupa- 
tion. All  that  the  court  has  to  do  in  the  case  of  a 
dwelUng-house  is  to  see  whether  there  has  been  such 
a  privation  of  light  as  sensibly  to  affect  its  other 
amenities:  Clarke  v.  Clarke,  Kelk  v.  Pearson,  This 
rule  has  not  been  affected  by  Colls  v.  Hoj)ie  and 
Colonial  Stores, 

They  also  referred  to  Pringle  v.  Wernham,  7  Car.  & 
P.  377 ;  Warren  v.  Brown,  50  W.  R.  97,  [1902]  1  K.  B. 
1 5 ;  and  Shelf er  v.  City  of  Lomlon  Electric  Lighting 
Co.,  43  W.  R.  238,  [1895]  1  Ch.  287. 

Hughes,  K.C.,  replied. 

VAXTGHAir  Williams,  L.J.— The  question  of  what 
tests  are  to  be  applied  in  an  action  brought  for 
obstruction  of  ancient  lights  in  order  to  ascertain 
whether  the  plaintiff  has  a  good  cause  of  action  has 
recently  been  very  much  discussed  in  Colls  v.  Home 
and  Colonial  Stores,  and  I  think  that  the  House  of 
Lords  there  intended  to  lay  down  rules  which  should 
be  applied  in  future  cases  of  this  nature.  I  do  not 
think  that  I  am  saying  anvthing  disrespectful  of 
judges  in  days  gone  by,  whemer  common  law  judges 
or  Chancery  judges,  in  sajiog  that  the  cases  which 
have  been  decidea  are  not  quite  consistent  as  to  the 
tests  that  shoidd  be  applied;  and,  under  these  dr- 


onmstances,  it  was  obviously  very  desirable  that  the 
differences,  such  as  they  were,  in  the  priucipl<«  laid 
down  by  these  cases  should  be  settled  once  for  alL  This 
being  tbe  first  occasion  on  which  the  Court  of  Appeal 
has  had  to  apply  the  principle  which  has  now  been 
laid  down  by  the  House  of  Lords,  I  hope  that  we  may 
be  able  to  apply  that  prinoiple~I  say  deliberately 
''that  principle,"  because  I  think  that  in  substance 
there  was  only  one  principle  laid  down  in  the  various 
speeches  of  the  law  lords  in  Colls  v.  Hom/e  and  Colonial 
Storu — so  as  to  show  that  the  law  has  now  been 
reduced  to  sufficient  clearness  to  make  it  capable  of 
practical  application.  The  main  distinction  which 
runs  through  the  two  lines  of  cases  which  one  fiods  in 
days  gone  by  is  this :  The  right  of  a  house  owner  to 
light  gained  by  prescription,  whether  before  or  after 
the  Prescription  Act,  1832,  was  regarded  by  one 
school  as  being  a  mere  right  of  property,  and  by  tlie 
other  school  not  as  a  right  of  property  iu  light,  or,  as 
is  sometimes  inaccurately  stated,  m  light  and  air,  but 
as  a  negative  easement — a  right  to  prevent  some 
landowner  from  using  his  land  so  as  to  constitute  a 
nuisance  to  the  owner  or  occupier  of  a  house  upon 
adjoining  land.  As  the  result  of  the  decision  of  the 
House  of  Lords  in  Colls  v.  Home  and  Colonial  Stores^ 
we  must  now  apply  the  view  of  that  sdiool  who  held 
that  the  only  right  that  was  gained  by  the  pzesorip- 
tion  was  a  negative  easement— a  right  to  prevent 
your  neighbour  from  so  using  his  land  as  to  injure 
you,  who  happen  to  be  the  adjoining  owner  or  to 
occupy  the  aa joining  land.  This  view  is  shortly 
expressed  by  saying  that  the  rights  which  are  to  be 
enforced  in  respect  of  this  prescriptive  easement  are 
rights  which  would  properly  be  enforced  by  an  action 
of  nuisance.  An  action  of  nuisance  is  different  from 
an  action  of  trespass.  An  action  of  trespass  is 
the  action  which  was  brought  where  the  body  or 
the  land  of  a  person  had  bmn  invaded.  An  action 
of  nuisance  is  the  action  which  was  brought  where 
there  was  no  invasion  of  tiie  property  of  somebody 
else,  but  where  the  wrong  of  the  defendant  consisted 
in  so  micg  his  own  land  as  to  injure  his  neighbours. 
This  action  of  nuisance  was  not  in  any  way  limited 
to  cases  where  the  |>laintiff  had  acquired  a  legal  right, 
and  still  less  was  it  limited  to  cases  in  which  the 
plaintiff  had  acquired  a  legal  right,  in  the  nature  of 
prescription.  The  action,  in  the  most  popular  as  well 
as  the  precise  legal  sense  of  the  word,  would  lie  if  a 
man  so  used  his  own  land  as  to  cause  the  air  which 
passed  over  bis  neighbour's  land,  in  which  he  had  and 
could  have  no  speoal  right  of  property  whatsoever, 
to  be  noxious  and  harmful.  There  was  some  doubt 
about  that  down  to  the  case  of  Angtts  v.  DaUon,  30 
W.  R.  191,  6  App.  Cas.  740.  That  was  an  action 
brought  against  a  defendant  who,  by  digging  on  the 
edge  of  his  own  land,  had  let  down  the  surface  of  his 
neighbour's  land.  There  there  was  no  right  dependent 
on  prescription,  because  the  right  of  literal  or  sub- 
jacent support  for  land  uncovered  with  buildings  is 
a  common  law  right,  and  one  which  exists  indepen- 
dently of  any  property  in  anything  vested  in  the 
plaintiff.  The  action  in  that  case  was  not  and  oould 
not  be  an  action  of  trespass ;  it  was  in  the  nature  of 
an  action  of  nuisance.  But,  supposing  the  land  to  be 
burdened  by  buildings,  buildings  of  such  weight  that 
the  subsidence  of  the  land  would  not  have  occurr^ 
but  for  the  buildings,  in  that  case  the  plaintiff  would 
have  a  prescriptive  right,  and  it  would  be  his  pre- 
scriptive right,  and  his  prescriptive  ri^ht  ouly,  which 
enabled  him  to  bring  the  action.  Naverthmess,  his 
action  was  an  action  of  nuisance.  I  mention  this  case 
of  the  subsidence  of  land  in  particular,  because  it  seems 
to  me  to  illustrate  the  proposition  that  the  action  is 
equally  an  action  of  nnisance  whether  the  plaintiff  is 
^  relying  upon  his  common  law  rights  or  whether  he  is 
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relying  upon  &  preioripti?a  tiglit*    In  all  thaae  c&i^B 
of  Quiflfttica  one  baa  to  consider  what  it  in  that  mast 
be  proved  by  the  plaintiff  in  order  to  support  his 
actioii^     It  seems  to  me  that  the  House  of  Lords  went 
upon  the  principle  that,  whether  the  plaiuUff  is  rely- 
ing upon  his  common  law  rights  or   whether  he  is 
felying  npoa  hie  prescriptive  righti,  or  his  rights  of 
property  of  any  sort  or  Hnd,  the  conditions  precedent 
to  constitute  a  cause  of  action  are  re^ly  identical. 
The  courts  have  always  been  unwilling  in  theie  eases 
of  nuisance  to  hold  that  every  nuisance,  apart  from 
the  rule   whtoh  prevents  the   law  concemicg  itself 
ie  minimti,  should  be  a  cause  of  action.     Oo  the  con- 
trary»  in  all  these  cases  of  nuiiance  which  involve  a 
litnitfttion  of  a  mWs  right  to  use  bis  own  land,  the 
courts  will  not  enforce  the  alleged  rights  of  the  plain - 
tiff  I  nnle«s  that  which  has  occurred   is  a  subitantial 
interference  with  his  comfortable  or  profitable  occupa- 
tion of  bis  dwelling-house,  or  warebouBe,  or  bouse  of 
business,  as  the  eaae  may  be*     Whether  or  not  this 
role,  which  ba«i  accordiDg  to  my  view;  been  applied 
in  Colli  V*  Home  and  Cdonial  Stores,  h  logically  justifi- 
able»  t  do  not  take  opon  myself  to  say,  and  t  do  not 
think  that  it  is  very  important,  because  it  seems  to  me 
that  there  can  be  no  doubt  that  such  a  rule^  whether 
logieat  or  not^  is  a  rule  wbiob  owes  its  eristence  to  the 
convenience  and  comfort  of  the  people  at  large*    It  is 
GOovenieiit  that  people  should  not    be    allowed    to 
enforce  rights  to  such  an  e:!ttent  as  to  interfere  with 
the  good  and  the  progress  of  the  community »     That 
is  what  I  understand  the  meaning  of  the  Judgment  in 
the  House  of  Lords  to  be  *  and  I  cannot  bring  my> 
self  to  the  conclusion  that  that  rule  is  wrongs  because 
for  reasons  of  convenience  or  any  other  reason  the 
judges  have  thought  fit  to  refer  the  origin  of  ease- 
ments to  grant,  in  such  a  way  that  easements  may  be 
rightly  spoken  of  as  conventional  rights-    They  are 
conventional  rights,  and  it  may  be  that  in  strict  logic 
conventional  rights  ought  to  be  enforced  ace nr ding  to 
their  verbal  definition ;  but  I  take  it  that  that  is  not 
the  law.     I  think  we  must  bear  in  mind  that  in  these 
eases  which  are  conveniently  Ki'oaped  together  as  cases 
in  which  the   proper  form   of  action  is  an  action  of 
nuisance,  citizens  are  not  to  be  allowed  to  enforce  rights 
which  limit  the  user  by  others  of  property,  unless  the 
facts  relied  upon  as  constituting  a  nuisance  are  such  as 
interfere  with  the  ordinary  rights  that  accordiDg  to 
the  ordinary  notion  of  people  they  have  a  right  to 
exercise  io  relation  to  one  another,  and  in  relation  to 
th*ir  property.     Having  said  that,  I  will  try  to  apply 
what  was  said  by  the  law  lords  in  CoUs   v.  Home  and 
Colmuil  Stores  to  the  facts  as  found  by  Kekewioh,  J., 
in  this  cas9*     Lord  H*lsbury  there  says;  **  The  test 
of  the  right  is,  I  think,  whether  the  obstruction  com- 
plained of  is  anuisauce,  and,  as  it  appears  to  me,  the 
value  of  the  test  makes  the  amount  of  right  acquired 
depend  upon  the  surroundings  and  oircums^^anijes  of 
light  coming  from  other  sources,  as  well  as  the  question 
of    the    proximity    of  the  premises   complained  of. 
What  may  be  called  the  uncertainty  of  the  test  may 
also  he   described    as   its   elasticity.     A    dweller  in 
towns  cannot  eipect  to  have  as  pure  air,  as  free  from 
smoke,  smell,  and  noise,  as  if  he  lived  in  the  country, 
and  distant  from  other  dwellings^  and  yet  an  excess 
of  smoke,  smell,  and  noise  may  give  a  cause  of  action, 
but  in  each  of  such  cases  it  becomes  a  qaestion  of 
degree,  and  the  question  is  in  each  ease  whether  it 
amounts  to  a  nuisance  which   will  give  a  right  of 
aotion.'*    Lord  Maooaghten  in  bis  speech  refers  to 
the  summing  up  of  the  judges  at  niai  prt'us  in  Back  v. 
Starry t  Parker  v.  Btm'th^  and  Wdls  v.  Odi^,  and  he  adopts 
them  as  supplying  a  definite  test.    The  definilionbj 
Tindal,  L.C  J  ,  in   Parker  v*  Smith,  which  he  cites,  is 
as  follows  :  '*  That  diminution  of  light  and  air  which 
the  law  recognises  as  the  ground  of  an  aotion  agJiinst 


a  party  who  builds  near  another's  premises  is  rocb 
as  really  makes  them  to  a  sensible  degree  lets  fit  for 
the  purposes  of  bu  etc  ess  or  oocnpation,"  Theo  fjjrl 
Macnaghten  having  quoted  Wfilh  r,  Ody^  tried  belor* 
Parke.  B>,  says:  *'ln  hii  charge  to  the  jury  the 
learned  judge  said  that  he  entirely  adopted  the  law 
as  laid  down  by  Tindal,  C.J.,  in  PdrJfeer  v,  SmUk. 
And  then ,  after  reading  a  passage  from  Parker  ▼,  Smithy 
he  concluded  his  address  to  the  jury  by  saying:  '^ta 
question,  therefore,  which  I  shall  leave  to  fcm  It 
whether  the  effect  of  the  defendant's  building  ti  to 
diminish  the  light  and  air  so  as  sensibly  to  affect  iht 
occupation  of  the  plaintiff's  premi^ei,  and  make  them 
less  fit  for  oaenpation/  *'  Although  Lord  Macnairlitiiii 
deals f  and  deals  very  clearly,  with  the  varioai  difii^- 
ties  that  may  arise  in  various  cases,  he  never  at  any 
point  in  bis  Hpeech  departs  from  the  definition  of  the 
circumstances  under  which  such  an  aotion  will  Ue^  ai 
they  appear  in  Bark  v.  Staeey^  Park^  v.  Smith,  and 
Wells  V .  €h2y.  Later  on  h  s  ci  te  s  tb  e  j  ud  gmenta  Id  SM 
V.  Fear  son  and  City  of  Louden  Breimry  Co*  v*  Teftmma^ 
22  W.  E.  172,  K  E.  9  Ch.  App.  212,  but  th«»ys««in 
to  me  only  to  follow  out  the  deftnitions  in  the  tluvt 
nki  pTi  lis  cases  which  I  have  cited.  The  paMagB  Id 
the  judgment  of  James,  L.J*,  in  Kelk  v.  Petnow,  to 
which  Lord  Macnaghten  refers,  is  aa  follows  :  "  H&w, 
I  am  of  opinion  that  the  statute  has  in  no  dr^m 
whatever  altered  the  pre*exiiting  law  as  to  the  nature 
and  extent  of  this  right.  The  nature  and  fixteni  of 
the  right  before  that  statute  was  to  have  that  unonnt 
of  light  through  the  windows  of  a  house  wbiob  was 
sufficient,  according  to  the  ordinary  notions  of  man- 
kind, for  the  comfortable  use  and  enjoyment  of  that 
bouse  as  a  dwelling- ho  use,  if  it  were  a  dwelling -bottse, 
or  for  the  beneficial  use  and  occupation  of  the  hotm^ 
if  it  were  a  warehouse,  a  shop,  or  other  plaos  ol 
bosioeas.  That  was  the  extent  of  the  easement  **— 
James,  L.J  ,  it  is  to  be  observed,  states  it  properly  M 
a  negative  easement— "a  right  to  prevent  your 
neigh biur  from  building  upon  his  land  so  a^  to 
obstruct  the  access  of  sEiffioient  light  and  aiTi  to  iwsih 
an  extent  as  to  render  the  bouse  aubstaatiaUy  lew 
comfortable  and  enjoyable."  Lord  Davey's  Judg- 
ment, in  respect  to  the  definition  of  what  is  esaential 
to  constitute  this  cause  of  action,  does  not,  I  think, 
in  any  way  differ  from  the  judgment  of  Ijorrd 
Macnaghten*  He  relies  upon  the  same  cties,  and  he 
sums  it  up  thus:  "According  to  both  principle  and 
authority,  I  am  of  opinion  that  the  owner  or  oocn{H«r  of 
the  dominant  tenement  is  entitled  to  the  nmnter- 
rupted  access  through  his  ancient  windows  of  m 
quantity  of  light,  the  measure  of  which  is  what  m 
required  for  the  ordinary  purposes  of  iubabitui^  or 
business  of  the  tenement  according  to  the  ordilMry 
notions  of  mankind."  That  is  general  to  all  omm, 
and  contains  the  definition  generally  of  what  ammm- 
tial  to  constitute  this  right  to  light.  Lord  liadley* 
in  his  judgment,  says:  ^^ Ktlk  v*  Peti r son  sbowa  that 
in  ordinary  oases  a  person  does  not  necessarily  aconin 
a  right  to  enjoy  in  futnre  all  the  light  he  has  had  for 
twenty  years.  He  may  have  had  more  than  was 
reasonably  required  either  for  domestie  orbus'fneaa  pur* 
poses ;  and  in  thatcaee  bis  right  to  protection  is  limited 
to  the  amonnt  of  light  rtaionably  required/'  Thai  b 
to  the  same  efioct  as  a  passage  in  the  jud^mfiatof 
LordHalsbury:  **  The  qneation  may  be  very  amply 
stated  thus :  After  an  enjoyment  of  light  for  tfrenty 
years,  or,  if  the  question  arose  before  the  Act  for  mck 
a  period  as  would  justify  the  presum ption  of  »  loal 
grant,  would  the  owner  of  the  tenement  in  re^ieefc  of 
which  8u.ch  enjoyment  had  been  possessed  be  entitlod 
to  all  the  light  without  any  diminution  wbatstMfVir  al 
the  end  of  such  period  ?  He  answers  that  by  nyfaft 
that  be  would  not  be  entitled  to  all  the  light.  Lm 
Lindley  quotes  Kdk  v*  Pearson  and  CUtf  af  ' 
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Brewery  Co.  ▼.  Tennani  with  approval.    The  dootrine 
as  8t»ted  in  City  of  London  Brewery  Go.  v.  Tennani  is 
the  same  as  that  stated  in  Kelh  v.  Pearson.    **  That 
doctrine,"  Lord  lindley  says,  *'  as  stated  in  City  of 
London  Brewery  Co.  ▼.   Tennani,  is  that  generally 
•peakinil^   an   owner    of  andent   lights  is   entitled 
to    sa£Boient    light     according    to    the     ordinary 
notions    of     mankind    for     the    comfortable     use 
and  enjoyment  of  his   honse  as  a  dwelliDg-honse, 
if  it  is  a  dwelling-honse,  or  for  the  beneficial  nse  and 
ooonpation  of  the  house,  if  it  is  a  warehoose,  a  shop, 
or  other  place  of  business.    The   expressions  'the 
ordinary  notions  of  mankind,'  *  comfortable  use  and 
enjoyment,'   and    '  beneficial   use  and   occupation ' 
introduce  elements  of  uncertainty;  but  similar  un- 
certainty has  always  existed  and  exists  still  in  all  cases 
of  nuisance,  and  io  this  oouotry  an  obstruction  of  light 
has  commonly  been  r^ g«rded  as  a  nuisance,  although 
the  right  to  light  has  been  regarded  as  a  peculiar 
kind  of  easement."    I  think  I  Imye  read  sufficient  to 
show  that,  in  principle,  the  result  of  all  these  cases  is 
that  the  interference  with  the  access  of  light  through 
the  ancient  windows  of  the  honse  must  hd  of  such  a 
character  as  sensibly  to  interfere  with  the  comfort  and 
convenience  or  usefulness  of  the  building,  according 
to  its  character  as  a  residence,  or  a  place  of  business, 
or  warehouse,  or  whatever  else  it  may  be,  according 
to   the   ordinary   notions  of   mankind.     Unless  it 
amounts  to  that,  there  is  no  cause  of  action ;  the  mere 
proof  that  a  given  percentage  of  light  has  been  taken 
away  is  not  sufficient ;  and  in  order  to  support  the 
action  of  nuisance  it  mutt  be  shown  not  only  that 
there  has  been  this  or  that  considerable  percentage  of 
light  abstracted,  but  also  that  the  abstraction  of  this 
quantity  of  light  has  interfered  with  the  comfortable 
or  convenient  occupation  of  the  premises  according  to 
the  notions  of  the  citizens  of  this  country.    Applying 
that  test,  I  am  going  to  ask  myself  that  question  in 
this  particular  caie,  and  I  am  going  to  take  into  con- 
sideration the  light  coming  from  other  sources  than 
through  the  particular  window,  the  obstruction  of  the 
access  to  which  is  complained  of  in  this  action.   I  need 
not  discuss  that  at  length,  because  the  defendant  can 
hardly  complain  if  I,  in  his  favour,  have  taken  into 
consideration  light  coming  from  other  sources,  even 
if  I  ought  not  to  have  done  so  io  this  particular  case ; 
but  I  do  not  feel  any  doubt  about  the  matter,  and  it 
seems  to  me  that  in  Colh  v.  Home  and  Colonial  Stores 
the  law  lords  came  to  the  conclusion  not  only  that  we 
might,  but  that  we  mutt,  take  into  consideration  the 
lignt  coming  from  other  sources.    I  will  now  read  the 
facts  which  are  found  by  Kekewich,  J.,  in  his  judg« 
ment.    [His  lordship  referred  to  the  judgment,  and 
oontinnecl:]     I  do  not   think   that  Kekewich,  J., 
meant  to  find  anything  definite  as  to  how  far  reading 
was  interfered  with  by  the  obstruction,  or  how  far 
sewing  was  interfered  with  by  the  obstruction,  and  I 
do  not  propose  to  do  so  myself.    But  he  does  point 
out  that  these  people  actually  ceased  to  use  the  room ; 
ho  treats  them  as  honest  witnesses,  and  he  thinks  that 
they  ceased  to  use  the  room  because  they  personally 
honestlv  found  the  room  much  less  convenient  to  use, 
and  not  for  any  strategic  reasons  in  view  of  an  action, 
or  in  that  sort  of  temper  which  might  make  a  man 
find  ever^  possible  wrong  or  bad  result  present  in 
a    case  in    which    he  was    making    a    complaint. 
[Sis    lordship    then    referred    to    the    remarks   of 
Kekewich,  J.,  as  to  the  alteration  in  the  character 
of  the  room,  and  continued :]  I  think  that  the  learned 
judge  was  perfectly  right  in  supposing  that  he  must 
not  leave   out  of   consideration  the   fact  that  the 
plaintiff  had  purchased  with  the  knowledge  that  the 
house  that  she  purchased  was  one  of  a  projected  row 
of  houses  that  sooner  or  later  was  sure  to  be  erected 
on  the  adjoining  plot.    I  think  that,  whether  one 


treats  this  as  a  mattter  of  prescription  under  the  Act 
or  on  the  theory  of  lost  grants  the  grant  always  in 
theory  had  to  be  qualified  in  accordance  with  the 
surrounding  circumstances ;  but  we  have  had  no  real 
evidence  as  to  what  the  knowMge  was  that  was  to 
be  imputed  to  the  plaintiff.     No  contract  or  plan 
binding  on  the    owner  of  the  land  has  ever  baen 
produMd  to  us.     All  we  know  is  that  there  was 
certidnly  an  idea  of  cutting  up  this  estate  into  plot«, 
and  this  house  was  built,  and  for  some  twenty  or 
thirty  years  there  was  no  other  house  built ;  but, 
assuming  the  knowledge  that  Kekewicb,  J.,  imputes 
to  the  plaintiff,  the  building  of  a  house  in  this  row, 
having  regard  to  these  plots,  could  have  been  perfectly 
well  carried  out  without  obstructing  the  light  coming 
to  the  plaintiff's  windows.    On  theae  facts  I  have  to 
ask  myself,  applying  the  test  laid  down  in  Colls  v. 
Some  and  Colonial  Stores,  whether  there  has  been 
an    obstruction    which     has    rendered    the    house 
substantially  less  comfortable   and   convenient.     I 
do   not    say   that    I    should    have    come   to    the 
conclusion  of  fact  that  Kekewicb,  J.,  has,  but  I  think 
there  is  evidence  oa  which  he  could  have  come  to 
that  conclusion;   and  I  have  to  bear  in  mind  that 
he  saw  the  witnesses  and  was  able  to  judge  of  their 
demeanour,  and  I  do  not  think  that  I  ought  to 
go  behind  the  condusious  of   fact  of  the  learned 
judge.    There  are  statements  in  his  conclusions  which 
cause  some  little  trouble  to  my  mind.    He  says  that 
this  room  is,  notwithstanding  the  obstruction,  still  a 
well-lighted  room.    One  cannot  help  asldng  oneself 
whether  a  house  can  be  substantially  less  comfort- 
able and  convenient  when  the  learned  judg^  says  that 
the  room  is  still  a  well-lighted  room,  but  I  am  not 
prepared  to  say  that  a  room  may  not  be  still  a  well- 
Itghted  room   after  the  obstruction,  and  yet  be   a 
room  which  is  substantially  less  comfortable  and  less 
convenient   according   to   the  ordinary  notions    of 
mankiud  in  this  country.     I  think   that  may   be 
so.     I  do  not   know   what  the  exact  standerd  is 
that  one  applies  when  one  uses   the  word  "  well- 
lighted."    ** Well-lighted"  is  obviously  a  compara- 
tive expression ;  it  may  mean  well  lighted  takins  the 
average  of  rooms,  or  it  may  mean  well  lighted  taking 
the  average  of  the  opinions  of  people  of  the  present 
day  as  to  the  quantity  of  light  that  is  required.    I 
do  not  know  in  which  sense  it  is  used  here ;  but  if  it 
means  merely  that  the  room  is  well  liffhtei  taking 
the  average  of  rooois  of  houses  in  the  siuiurbs  or  tha 
average  of  rooms  in  the  metropolis,  or  in  large  towns, 
it  seems  to  me  that,  notwithstanding  that  the  room  is 
well  lighted  in  that  sense,  it  stiU  might  be  that  the 
obstruction   has   rendered   the   house   substantially 
less   comfortable  and   convenient  according  to  the 
ordinary  motions  of  mankind.    Under  those  drcum- 
tances  Inhere  u  nothing  in  this  finding  in  fact  by  the 
judge  which  prevents  my  adopting  it.    Again,  he 
says,  ''  if  the  test  were  whether  there  is  sufficient 
light  left  to  enable  the  room  to  be  used  for  the  pur- 
poses for  which  it  was  designed,  there  woidd  be  no 
further  question."    As  I  understand,  he  means  to  find 
that  there  is  sufficient  light  left  to  enable  this  room  to 
be  used  for  the  purpose  for  which  it  was  desigoed. 
There,  again,  it  seems  to  me  that,  notwithstanding 
that  sufficient  light  is  left,  it  may  be  that  the  obstruc- 
tion has  changed  a  room  which  had  ample  Ught  for 
all  the  purposes  likely  to  be  carried  out  in  it  into  a 
room  in  which  there  is  a  bare  sufficiency  of  light  for 
its  occupation  for  the  purpose  designed.    In  that  case, 
again,  I  think  it  may  be  true  to  find,  as  the  learned 
judge   has  found,  that,  according  to  the  ordinary 
notions  of  mankind,  the  bouse  has  been  subttantiaUy 
made  less  comfortable  and  less  convenient.    In  dealing 
with  this  question  of  fact  I  do  not  think  that  we  otin 
leave  out  of  consideration  the  evidence  of  the  experts 
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ft8  to  yalnd.    These  experts  are  men  who  very  often 
oan  tdl  with  great  aoooraoy  and  oertainty  what  effect 
the  taking  away  of  a  partioolar  conyenience  in  a  house 
may  have  npon  its  letting  or  selling  value.    It  is  not 
sogffested  here  that  theie  witnesses  were  prejadiced, 
or  that  l^ere  was  any  ground  for  distrusting  them. 
They  say  that  the  house  has  diminished  in  ^ue  to 
the  extent  of  (I  think)  £20  or  £26  a  year ;  and  even 
if  it  were  taken  at  a  less  sum,  I  cannot  doubt  but  that 
the  house  must  have  been  made  substantiilly  less  com- 
fortable and  convenient,  according  to  the  ordinary 
notions  of  mankind,  by  reason  of  the  obstruction.    In 
one  sense  I  entirely  aeree  with  what  was  said  by 
Kckewioh,  J.,  about  the  leaving  of  sufficient  light  not 
b^g  a  test.    It  seems  to  me  that  it  is  abM)lutely 
impossible  to  apply  the  test  which  has  been  defined 
by  the  House  of  Lords  without  taking  into  considera- 
tion, amongst  other  things,  the  amount  of  light  which 
Is  left  in  a  particular  room  at  the  time  when  the 
obslzuction  takes  place.    Under  these  circumstances, 
I  do  not  see  my  way  to  differ  from  the  judgment  of 
Kekewich,  J.,  that  there  is  a  cause  of  action  here. 
Then  one  has  to  consider  whether  there  ought  to  be 
damages  or  a  mandatory  injunction.    With  regard  to 
that,  I  propose  to  apply  the  test  laid  down  by  Lord 
Iffacoaghten  in  CoUs  v.  Home  and  Colonial  Storei,  or 
that  laid  down  by  Smith,  L.J.,  in  his  judgment  in 
SMfir  V.  City  of  London  Ekdric  Lighting  Co.     It 
seems  to  me  here  impossible  to  say  that  there  ought 
to  be  any  injunction  by  reason  of  any  act  by  the 
defendant  whicti  could  be   properly  termed  high- 
handed, or  upon  which  anyone  could  impute  to  him 
the  desire  to  steal  a  march  upon  the  plaintiff,  or  to 
evade  the  jurisdiction  of  the  court.    I  thiuk — and  I 
wish  emphatically  to  state  this — ^that  both  parties 
honestly  acted  in  accordance  with  what  they  believed, 
and  not  unreasonably  might  believe,  to  be  their  legal 
xiffhts.    Some  suggestion  was  made  that  the  plaintiff 
imght  have  lost  her  right  to  an  injunction  by  reason 
of  delay ;  but  I  think  the  delay  has  been  accoimted 
for.     The  only  other  matter  which,  according  to 
Lord  Macnaghten's  judgment,  remains  to  be  con- 
sidered,   is   whether   the   injury   cannot   be   fairly 
compensated  by  money  damages.     I  think  it  can 
be,  and  under   those  circumstances  I  thick   there 
ought  to  be  no  mandatory  injunction.     I  will  not 
refer  in  detail  to  tbe  rules  laid  down  for  general 
application  in  the  judgment  of  Smith,  L.J.,  in  Sh^er 
V.   aty  of  London  Eledric  LighHng    Co,^  but   the 
observations  I  have  made  will  make  it  pl«in  that, 
according  to  my  view,  there  is  nothing  in  any  one  of 
tiiose  rules  which  makes  it  right  that  a  mandatory 
injunction  should  be  granted  here.    There  remains 
the   question   of   damaffes.     With  regard  to  that, 
I   do  not  think  that  Kekewich,  J.,  has  definitely 
found  any  sum  for  damages,  and  I  think  the  amount 
of  damages  ought  to  be  the  subject  of  an  inquiry  in 
chambers,  unless,  of  course,  the  parties  can  agree 
them.    Notwithstanding  the  evidence  of  the  experts 
— evidence  to  which  attention  ought  to  be  given  by 
reason  of  their  knowledge,  and  also  by  reason  of,  I 
think  I  may  say,  their  impartialitjr  in  this  matter— 
I  have  ffreat  difficulty  in  agreeing  with  them  in 
putting  the  damage  quite  as  Mgh  as  £25  a  year,  or 
at  the  capital  sum  which  is  plMed  on  this  house  by 
them.    I  think  it  is  only  right,  therefore,  that  tiiere 
should  be  an  inquiry  if  the  parties  cannot  agree  upon 
the  amount. 

BoHEB,  L.J.— This  case  is  a  simple  one  in  one 
respect.  It  is  a  case  where  the  house  which  is  idleged 
to  be  injured  it  occupied  by  ordinary  persons  for  the 
common  purposes  of  domestic  life.  It  Is  not  the  case 
of  a  business  being  carried  on,  nor  a  case  of  extra- 
ordinary  user  of   any  kind.     The  case  is  fur^er 


parrowed  by  this — that  praotioally  the  only  ^art  of 
the  plaintiff's  premises  that  we  need  consider  is  t^iat 
which  is  called  the  morning-room.  As  I  understand 
it,  it  is  in  respect  of  that  room  alone  that  the  leumed 
judge  has  thought  the  plaintiff  entitled  to  relief. 
That  being  so,  I  have  to  consider  what  is  the  law 
applicable  to  this  case.  That  law  hat  recently  been 
(expounded  by  the  House  of  Lords  in  the  case  of  CcXU  v. 
Home  and  Colonial  Stores.  1  have  carefully  considered, 
as  was  my  duty,  the  addresses  of  the  noble  lords  who 
decided  that  ctise,  and  I  think  I  am  enabled  to  gather 
from  those  addresses  on  what  principle  I  am  to  deal 
with  the  case  now  before  us,  and  I  think  I  may  state 
that  principle  shortly.  The  case  has  to  be  approadwd 
undoubtedly  now  from  the  point  of  view  that  the 
plaintiff  hat  to  establish  what  might  fairly  be  caDed 
a  nuisance.  That  of  course  in  itself  is  no  suffideat 
g^de ;  but  I  am  enabled  to  gather  from  CoU§  v. 
Home  and  Colonial  Stores  how  a  jury  should  be 
directed,  or  how  a  judge  should  direct  Mmself  in  try- 
ing to  determine  in  each  case  what  would  constitute  a 
nuisance.  I  think  all  the  noble  lords  were  agreed 
that,  at  any  rate  for  the  purposes  of  such  a  case  as 
this,  the  law  it  laid  down,  though  not  quite  in  the 
same  language,  yet  for  all  substantial  purposes  in 
the  same  way,  and  accurately,  in  the  four  oases  of 
B(tck  V.  Stacey^  Parker  v.  Smith,  Kelk  v.  Pearson,  and 
City  of  London  Brewery  Co.  v.  Tennant.  I  take  the  law 
to  be  now,  as  stated  in  CUy  of  London  Brewery  Co.  v. 
Tennant,  as  follows,  strictly  limiting  the  statement  to 
such  a  case  as  we  have  now  before  ut :  An  owner  of 
andent  lights  is  entitled  to  sufficient  light,  aooording 
to  the  orSnary  notions  of  mankind,  for  the  comfort- 
able use  and  enjo3rment  of  his  house  as  a  dwelling* 
house,  if  it  is  a  dwalliog-house.  That  I  take  to  be 
in  the  present  case  a  sufficient  and  proper  direotim  of 
law,  coupled  only  with  this  further  statement,  which 
I  think  is  essential.  I  think  that,  in  oonddmng 
what,  according  to  the  ordinary  notions  of  man^nC 
is  sufficient  light  for  the  comfortable  use  and  enjoy- 
ment of  the  houee,  one  ought  to  bear  in  mind  uie 
locality,  and,  further,  I  tlSnk  that  in  considering 
what  is  sufficient  light  one  must  bear  in  mind  the 
statement  made  by  Lord  Lindley  in  CoUs  v.  Home  and 
Colonial  Stores,  and  approved  of,  as  I  gather,  by  the 
other  lords.  **  At  regards  light  from  other  quarters, 
such  light  cannot  be  disregarded ;  for,  as  pointed  out 
by  James,  Y.O.,  in  Dyers  Company  v.  King,  18  W.  B. 
404,  L.  B.  9  Eq.  438,  the  light  from  other  quarters 
and  the  li<ht  the  obstruction  of  which  is  complained 
of  may  be  so  much  in  excess  of  what  is  protected  by 
law  as  to  render  the  interference  complained  of  non- 
actionable  " ;  and  he  goes  on :  ''I  apprehend,  how- 
ever, that  light  to  which  aright  hat  not  been  acquired 
by  grant  or  prescription,  and  of  which  the  plaintiff 
may  be  deprived  at  any  time,  ought  not  to  be  takfin 
into  account.'*  It  appears  to  me  that  those  are 
sufficient  directions  to  me  as  to  the  law  on  the  aub- 
jeot,  and  all  I  have  to  do  is  to  see  how  the  facts  of 
the  present  case  are  to  be  dealt  with  in  accordance 
with  that  law.  I  think  it  is  impossible  to  say  that 
the  present  case,  on  the  facts,  is  free  from  difficulty. 
It  appears  to  me  to  be  one  which  may  fairly  be  aaii 
to  be  on  the  border  line.  That  it  is  difficult,  I 
think,  may  fairly  be  said,  owing  to  the  fact  thai 
I,  unfortunately  for  myself,  have  come  to  a 
different  conclusion  of  fact  in  this  casa  from  thai 
taken  by  my  brothers.  After  considering  the 
evidence  in  this  case,  and  doing  my  best  to  arrive 
at  a  conclusion  as  to  whether,  according  to  the  law, 
the  defendant's  building  has  earned  a  nuisance  to  the 
plaintiff,  trying  to  come  to  the  conclusion  which  an 
intelligent  jury  ought  to  come  to  in  such  as  a  case, 
I  can  only  say  that  the  conclusion  I  have  come  to  is 
th»t  the  plaintiff  has  failed  to  prove  that  the  defendant 
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haf  Gommitted  a  nuisanoe  in  respect  of  thete  lights. 
I  will  shortly  state  my  reasons  for  coming  to  that 
oondasion,  and  I  will  first  deal  with  the  quf^stion 
irreepective  of  the  judgment  of  Kekewich,  J.  I  have 
no  doabt  whatever  that  the  defendant's  baildiog,  by 
its  erection,  oaased  less  light  than  before  to  come  to 
the  west  window  of  the  morning-room  in  qnestioa, 
and  that  not  to  an  immaterial  extent ;  and  I  bear  in 
mind  in  the  conolnsion  I  have  come  to  what  the 
locality  is  here,  and  how  matters  stood  before  the 
erection  of  the  defendant's  house.  I  will  first  deal 
with  the  evidence  that  arises  from  an  inspection,  as  it 
were,  of  the  premises  themselves.  We  have  not  the 
advantage,  of  conrse,  of  being  able  to  go  and  see  the 
premises  tiiemselves,  bnt  we  have  very  good  models 
before  ns,  and  it  is  not  suggested  that  those  models 
do  not  accurately  give  a  proper  representation  of  the 
two  houses,  and  enable  the  court  to  judge  how  the 
defendant's  house  interferes  with  the  Ught  of  the 
plaintiff's  premises ;  bearing  in  mind,  as  one  ought 
to  do,  that  the  defendant's  house  it  to  the  west  of 
the  plaintiff^s.  To  my  mind  the  evidence  th%t  a  jury 
oould  get  from  an  inspection,  or  that  a  judge  could 

St  if  he  saw  the  premises  himself,  or  from  seeing  a 
ir  and  proper  representation  of  the  premises,  is 
-very  important.  And  I  say  this,  not  only  because 
it  is  my  own  opinion,  but  because  in  Bade  v. 
Stacey  Best,  O.J.,  told  the  jury,  who  had  viewed  the 
premises,  that  they  were  to  judge  rather  from  their 
own  ocular  observation  than  from  the  testimony  of 
any  witnesses,  however  respectable,  of  the  degree  of 
diminution  which  the  plaintiff's  ancient  lights  had 
nndergone ;  and  Best,  C. J.'s,  address  to  the  jury  has 
been  approved  by  the  House  of  Lords.  When  I  look 
at  these  two  premises,  and  consider  the  defendant's 
house  with  relation  to  the  plaintiff's,  and  particularly 
with  relation  to  the  morning-room,  I  notice  that  the 
morning- room  is  a  comparatively  small  room  extremely 
well  lighted  by  two  windows — ^the  north  window  and 
the  west.  The  north  window  is  wholly  uninterf ered 
with  by  the  defendant's  premises,  and  it  is  an  ancient 
light ;  and  therefore,  befffing  in  mind  what  was  said 
by  Lord  Lindley,  I  am  entitled  to  consider  for  present 
purposes  that  that  light  remains.  Then,  with  regard 
to  the  west  light,  I  notice  that  to  the  north,  even  the 
west  window  of  the  plaintiff's  morning-room  has 
light  coming  from  nearly  the  whole,  if  not  the  whole, 
of  a  quarter  of  a  circle — ^that  is  to  say,  due  nortii  to 
nearly  due  west*  wholly  uninterfered  with.  Of  course 
that  would  not  be  direct  sunlight^  but  it  is  light 
coming  from  the  north,  and  even  the  defendant's 
house  does  not  interfere  with  the  light  from  the  west 
and  south;  there  is  a  margin  wholly  uninterfered 
with  from  the  south,  and  to  a  certain  extent  from 
the  south-west.  Therefore  there  is  only  a  partial 
interference  with  the  west  window  itself,  between 
west  and  south  -  west.  Moreover,  the  heip^ht  of 
the  defendant's  house  is  not  excessive,  in  my 
opinion.  It  is  not  a  case  where  it  takes  away 
forty-five  degrees  of  light.  So  far  as  even  the 
highest  point  may  be  said  to  aff«K)t  the  west  window 
of  the  morning  room,  it  does  not  interfere  to  that 
extent.  If,  then,  I  had  to  answer  the  question  before 
me  by  reason  of  a  knowledge  of  these  premises,  when 
I  saw  how  the  north  light  was  wholly  uninterfered 
with,  and  the  west  light  was  only  partially  interfered 
with,  I  should  myself  have  been  wposed  to  come  to 
the  conclusion  on  the  evidence  that  the  room  would 
still  remain  well  lighted  and  would  have  sufficient 
light,  according  to  the  ordinary  notions  of  mankind, 
for  its  comfortable  use  and  enjoyment  as  a  dwelling- 
house.  At  any  rate,  I  oould  not  come  to  the  opposite 
conclusion,  or  say  that  I  was  satisfied  from  looking  at 
these  models  that  any  nuisance  had  been  committed. 
Then  how  does  the  evidence  stand,  apart  from  the 


most  important  evidence  that  arises  with  regard  to  the 
premises  themselves  P  I  must  say  that,  so  far  as  the 
experts  are  concerned,  speaking  for  myself,  they  give 
evidence,  no  doubt,  in  accordance  with  their  opinions, 
but  they  are  of  course  influenced,  naturally,  by  the 
side  on  which  they  are  called.  It  is  not  possible 
that  this  should  not  be  so,  other  tvi^e  how  could  one 
explain  what  we  have  here,  and  what  we  have  in 
every  case — experts  on  one  side  giving  one  view, 
and  experts  on  the  other  side  giving  another?  I 
do  not  think  that  the  expert  evidence  removes  the 
impression  on  my  mind  caused  by  a  knowledge  of 
the  two  houses  together.  Now  I  come  to  the  other 
evidence -the  evidence  of  certain  residents  in  this 
house.  They  gave  certain  evidence  with  regard  to 
reading,  which,  if  it  could  haye  been  accepted,  would 
have  been  most  material.  Personally,  I  must  say  that 
I  should  have  had  very  great  diffioulty  in  accepting 
it,  but  I  am  fortunately  excused,  if  I  may  say  so,  from 
arriving  at  that  conclusion,  because  Kekewioh,  J., 
having  heard  the  witnesses,  has  said,  *'  The  evidence 
about  reading  must  be  dismissed  altogether."  The 
rest  of  the  evidence  of  the  occupiers  of  the  house  is 
open,  to  my  mind,  to  this  observation :  They  are  not 
considering,  of  course,  a  question  of  nuisance ;  they  are 
comparing  the  morning-room  as  it  now  is  with  that 
room  without  any  obstruction  whatever  to  the  west ; 
and  they  would  naturally  think,  if  they  got  any  inter- 
ference with  their  light,  that  it  interfered  with  their 
comfort.  They  would  naturally  not  appreciate  the 
point  that  there  may  be  an  interference  with  light 
which  is  not  a  nuisance  at  law ;  and,  speaking  for 
myself,  having  regard  to  their  evidence,  coupled  with 
the  evidence  of  the  expert  witnesses  and  with  the 
evidence  derived  from  looking  at  the  models,  I  am 
not  satisfied  on  the  evidence  as  a  whole  that  there 
has  been  what  amounts  to  a  nuisance  in  this  case.  If 
I  had  thought  that  the  learned  judge  had  come  to  an 
opposite  conclusion  of  fact,  I  should  have  hesitated  to 
give  effect  to  my  view ;  but,  doing  the  best  I  can  do 
with  the  judgment  of  the  learned  judge,  I  do  not 
come  to  the  conclusion  that  his  findings  of  fact  do 
show  that  a  nuisance  has  been  committed.  In  fact,  I 
think,  on  a  fair  interpretation  of  his  judgment,  he 
has  made  certain  findings  which  negative  the  idea  of 
nuisance.  The  very  first  finding  he  has  with  regard 
to  this  momtng-room  is  this :  ''  It  was  an  exceptionally 
well-lighted  room,  and  even  now  is  well  lighted." 
It  is  not  well  lighted  generally,  or  irrespective  of 
what  he  means  by  wdl  lighted,  because  he  goes 
on.  *<  So  that  if  the  test  were  whether  there  is 
sufficient  light  left  to  enable  the  room  to  be  used  for 
tne  purposes  for  which  it  was  desigaed  there  would 
be  no  further  question  "  ;  in  other  words,  he  holds  as 
a  fact  that  this  is  a  well-lighted  room  still,  and  well 
lighted  for  the  purposes  for  which  the  room  was 
built;  and  the  purpose  for  which  that  room  was  built 
we  know  was  that  of  occupation  as  a  morning-room 
for  ordinary  family  domestic  purposes.  Tti<«ref  ^re 
this  is,  to  my  mind,  a  clear  finding  that,  notwith- 
standing anything  the  defendant  has  done,  the  plain- 
tiff still  has,  foUowing  the  words  us^'d  in  City  of 
London  Brewery  Co,  v.  Tennant,  sufficient  light, 
accordinff  to  the  ordinary  notions  of  mankind,  for  the 
comfortable  use  and  enjoyment  of  his  bouse  as  a 
dwelling-house,  and  of  this  morning-room  in  par- 
ticular. That  is,  I  think,  the  conclusion  at  whiob  he 
has  arrived  on  that  finding,  and  I  think  there  is 
nothing  in  the  rest  of  his  judgment  to  negative  that. 
He  certainly  finds  that  there  bas  been  a  large  obstruc- 
tion of  light.  As  regards  that,  I  am  as  well  able  to 
judge  as  the  learned  judge  himself  to  what  extent 
there  has  been  an  obstruction.  I  do  not  think  it  can 
be  said  that  there  is  a  large  obstruction.  That  there 
has  been  an  obstruction  I  agree,  and  the  amount  of  it 
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I  am  aware  of;  bat,  eyen  taking  it  that  there  has 
been  a  large  obstmotion  of  light  to  the  west  window, 
that  does  not  decide  the  question.  Then  he  says  that 
the  cheerf  alness  of  the  moroing-room  is  essential.  I 
do  not  know  what  he  means  by  that;  bat  what  I 
think  he  means  is  that,  like  every  morning-room,  the 
lighter  it  is  the  more  cheerf  al  it  is.  Then  he  says 
that  there  has  been  a  large  interference  with  the 
cheerfulness  of  the  room — ^not  with  its  comfortable 
use  and  enjoyment  as  part  of  the  dwelling-house, 
but  with  its  cheerfulness.  He  makes  it  dear  later  on 
what  he  means,  because  he  says,  **  I  am  oonvinced 
that  the  character  of  the  room  is  altered'* — that 
means  in  respect  of  the  cheerf ulnesi — ''and  that 
though  still  a  well-lighted  room  it  has  lost  in  the 
obstruction  of  light  one  of  its  chief  charms  and 
advantases."  In  other  words,  when  the  pluntiff 
had  uied  the  morning-room  with  a  look-out  to  the 
west  wholly  unobstructed  it  had  a  charm  and  advan- 
tage in  its  special  cheerfulness,  and  by  reaton  of  the 
deprivation  of  that  the  character  of  the  room  to  that 
extent  has  suffered ;  but  the  judge  doei  not  find  that 
which  amounts  to  a  nuisance.  On  the  contrary, 
as  I  have  pointed  oat,  he  finds  as  a  fact  that 
which  in  my  own  opinion  shows  that  there 
was  no  nui8«noe.  That  being  so,  it  appears  to 
me  that  the  judgment  of  the  learned  jodge,  far 
from  enabling  me  to  depart  from  the  opinion  that 
I  should  otherwise  have  formed  on  this  case,  confirms 
it ;  and  1  come  to  the  conclusion  on  the  whole  of  this 
case  that  the  plaintiff'^  case  fails,  and  that  the  action 
ought  to  have  been  dismissed. 

Cozens-Habdy,  L.J.— This  is  a  very  important 
and  extremely  difficult  case,  and,  as  there  is  a  differ- 
ence of  opinion,  it  is  necessary  that  I  should  shortly 
state  why  I  agree  with  the  Judgment  given  by  my  lord. 
It  is  needless  to  say  that  I  approach  this  case  with  an 
anxious  desire  to  follow  loyally  the  decision  of  the 
House  of  Lords  in  ColU  v.  Home  and  Colonial  StoreSt 
so  far  as  I  can  gather  the  principles  which 
ought  to  govern  it.  I  am  not  sure  that  I  entirely 
agree  witii  my  lord  when  he  says  that  there 
was  in  substance  only  one  principle  laid  down  by  the 
law  lords  in  that  case.  I  think  I  can  trace  several 
points  of  difference,  thoagh  they  are  not,  perhaps, 
material  for  the  purposes  of  the  present  case.  It  may 
be  Uiat  in  the  very  lengthy  and  interesting  and 
elaborate  disousiion  which  we  have  had  over  that  case 
we  have  somewhat  forgotten  that  all  the  law  lords 
based  their  judgments  upon  the  findings  of  fact  by 
Joyce,  J.  There  was  there  a  dear  finding  that  the 
proposed  boildiog  would  not  affect  the  selling 
or  letting  value  of  the  reepondent*s  premises; 
and  there  was  also  a  finding  that  the  dimmution  of 
light  would  not  materially  affect  the  respondents' 
comfort  or  convenience.  The  decision  in  Colls  v. 
Home  and  Colonial  Stores,  therefore,  does  not  seem  to 
me  to  amount  to  more  than  this — ^that  an  obstruction 
which  neither  lessens  the  letting  or  selling  value  of 
the  house  nor  materiaUy  affects  the  comfort  or  con- 
venience of  the  occapier  does  not  in  law  justify  an 
action,  even  thoush  a  large  proportion  of  light 
previously  enjoyed  has  been  lost.  In  the  present  case 
I  think  it  is  dear  that  the  learned  judge  has  hdd  that 
tiie  letting  or  sdling  value  of  the  house  has  been 
affected  by  tiie  defendant's  building,  and  he  has  also 
certainly  found  that  the  comfort  or  convenience  of 
the  occupier  has  been  affected  by  it.  That  being  so, 
there  is  nothing,  I  think,  in  the  decision  in  CoUs  v. 
Home  and  Colonial  Stores  which  in  any  way  prevents 
me  from  arriving  at  the  condasion  which  I  propose 
to  adopt.  It  has  been  strenuoudy  argued  on  behalf 
the  appellant  that  all  we  have  to  consider  is  the  amount 
of  light  which  has  been  left.    I  cannot  accept  that 


view  of  the  law.  It  seems  to  me  that  the  law  as 
approved  by  the  Hoase  of  Lords,  partioulariy  by 
Lord  M4cnaghten,  cannot  be  better  stated  than  it 
was  by  Parke,  B.,  in  WeUs  v.  Ody :  **  The  questioii, 
therefore,  which  I  shall  leave  to  you  is, 
whether  the  effect  of  the  defendant's  building 
is  to  diminish  the  light  and  air  so  as  sensibly 
to  affect  the  occupation  of  the  plaintiff's  premisas, 
and  make  them  less  fit  for  oooupatlflSi."  Is 
it  any  answer  to  say  that  the  room  is  still  a  well- 
lighted  room  P  I  thmk  not,  if  the  building  mikes  the 
room  less  fit  for  occupation ;  and  I  do  not  think  that 
we  can  bring  in  the  phrase  "  according  to  theordioaxr 
notions  of  mankind "  to  cut  down  the  effect  which 
would  otherwise  resalt  from  a  building  of  this 
nature.  I  for  my  part  accept  the  findings  of 
fact  of  Kekewidi,  J.  He  has  found,  as  I  read  his 
jud^ent,  that  the  letting  and  selling  value  has 
diminished,  and  that  the  plaintiff's  moming-roooa  is 
materially  affected  so  far  as  the  comfort  and  ooo- 
venience  of  the  occupiers  are  concerned.  Tliat  beinff 
so,  I  agree  with  my  lord  that  there  is  a  good  oaoae  m 
action.  I  pass  from  the  judgment  with  this  sole  re- 
mark, that  it  seems  tome  that  theleamed  judge  applied 
the  law  quite  correctly,  or,  to  use  a  common  phrase, 
he  directed  himsdf  properly  as  to  the  law.  When  I 
come  to  the  relief  whidi  he  gave  I  am  bound  to  say 
that  I  think  this  is  not  a  cms  for  a  mandatory 
injunction.  There  is  no  case  of  shaip  praotioe  or  un- 
fair conduct  on  the  part  of  t^e  defendant.  It  is  not  a 
case  of  irrecoverable  damage,  or  of  the  house  bdng  reo- 
dered  uninhabitable,  nor  is  it  a  case  in  which  damages 
cannot  be  regarded  as  reasonable  and  adequate  oom- 
pensation.  I  think  it  is  impossible  to  doubt  that  the 
tendency  of  the  judgments  of  the  House  of  Lords 
in  Colls  V.  Home  and  Colonial  Stores  is  to  go  a  littie 
farther  than  was  done  in  Shdfer  v.  City  of  London 
Electric  Lighting  Co,  and  to  indicate  that  as  a  general 
rule  the  court  ought  to  be  less  free  in  granting  man- 
datory injunctions  than  it  was  in  years  gone  by. 
Then,  assuming  that  there  is  no  mandatory  in j  unc- 
tion, are  we  in  a  position  to  assess  the  amonnt  of 
damages?  I  think  not.  Although  Kekewmh,  J., 
held  that  the  plaintiff  had  saffered  damages,  he  did 
not  spedfy  them.  That  being  so,  it  seems  to  me  that 
we  are  driven  even  at  this  late  stage  to  say  that  thera 
must  be  a  reference  to  the  msster  in  ohambsrs  in  the 
usual  way,  or  to  the  official  referee  to  asosrtain  the 
amount  of  damages. 

Solidtors,  Graham  Gordon  ;  Bsd/ern  &  Hmii. 


From  Railway  Commission,     i 
(Oollins,  M.B.,  and  Mttthew  and  [  March  29. 

O^ens-Hardy,  L.JJ.}  ; 

Piokford's  (LnciTBD)  V,  London  and  North- 
Wbstrrn  Bailway  Go.  (a.) 

Railway — Traffie-^Bates — Dissection  of  rate — Pariicu" 
lars  of  services — Particulars  of  charges— Begvlation  tf 
RaUways  Act,  1873  (36  ik  37  Viet,  c,  48),  s.  14. 

Under  section  14  o/  the  Regulation  of  Railways  dd^ 
1873,  the  Railway  Commissioners  have  jurisdicUon^  <m 
the  application  of  an  interested  person,  to  order  a  rail^ 
way  company  to  state  not  only  the  items  of  the  services  ta 
respect  of  which  a  rate  is  charged,  but  also  the  partieukir 
sums  charged  for  each  particular  service. 

Colman  v.  Great  Extern  Bailway  Co.,  4  Ry.  &  Cb. 
Tr.  Cas.  108,  and  Birohgrove  Sted  Oj.  v.  Midland 
Bailway  do.,  5  Ry,  <t  Ca.  Tr.  Cas,  229,  approved. 

(a.)  Beported  by  F.  G.  Buokbb,  Bsq.,  Banister- 
at-Law. 
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Ct.  op  App.        Pickford's  (Limitbd)  v.  Lohdon  akd  Nobth-Westbrn  Railway  Co.       Ct.  op  App, 


Appeal  from  a  deoision  of  the  Bailway  and  Ganal 
OommiBsion  Oonrt  (Bigham,  J.,  Sir  Frederick  Peel, 
and  YiBOOimt  Oobham). 

On  the  application  of  Piokford*8  (Limited),  who 
carried  on  bneiDeBS  as  general  carriers,  the  Bailway 
and  Canal  Commission  Oonrt  made  an  order  on  the 
liocdon  and  North-Western  Bailway  Co.  for  the 
dissection  of  certain  rates  charged  by  the  company 
for  goods  traffic,  under  section  14  of  the  Begolation 
of  Bailways  Act,  1873. 

The  railway  company  having  supplied  the  appli- 
cants with  certain  particolars  in  pursuance  of  the 
order,  the  applicants  applied  to  the  commissioners  for 
the  infliction  of  a  penalty  for  disobedience  to  the 
order,  alleging  that  the  particulars  supplied  by  the 
company  did  not  constitute  a  sufficient  compliance. 
The  following  is  an  instance  of  the  informati^m  given 
by  the  particulars.  The  rate  for  soap  from  Bradford 
to  Dewabary  was  7s.  lOd.  Of  this  tbe  company  in 
their  particulars  attributed  2s.  lOd.  as  applicable  to 
conveyance  (this  being  the  maximum  charseable 
under  their  special  Act),  and  5s.  as  applicable  to 
"  other  expenses."  The  ** nature  and  detail**  of  the 
other  expeoses  were  stated  to  be  "  provision  of  station 
at  each  end,  covering  and  uncovering,  loading  and 
unloading,  collection  and  delivery."  The  applicants 
contended  that  in  default  of  a  specific  sum  being 
allotted  to  each  one  of  these  items  the  order  made 
had  not  been  complied  with. 

Section  14  of  the  Begulation  of  Bailways  Act,  1873, 
provides  as  follows:  ''The  commissioners  may  from 
time  to  time,  on  the  application  of  any  person 
interested,  make  orders  with  respect  to  any  particular 
description  of  traffic,  requiring  a  railway  company  or 
canal  company  to  distinguish  in  such  book  how  much 
of  each  rate  is  for  the  conveyance  of  the  traffic  on  tbe 
railway  or  canal,  including  therein  toUs  for  the  use  of 
the  railway  or  canal,  for  the  use  of  carriages  or  vessels, 
or  for  locomotive  power,  and  how  much  is  for  other 
expenses,  specifying  the  nature  and  detail  of  such 
other  expenses.*' 

The  judgment  of  the  commissioners  was  delivered 
by  Bigham,  J.,  and  was  to  the  effect  that  the  order 
had  not  been  sufficiently  complied  with.  The  learned 
judg^  expressed  bis  own  personal  opinion  that  the 
railway  company  had  done  everything  which  the  Act 
and  the  order  contemplated.  But  he  felt  himself 
bound  to  follow  a  decision  of  tbe  commissioners  given 
in  the  year  1882  in  tbe  case  of  ColmanY.  Oreat  Extern 
Bailway  Co.^  4  B?.  &  Ca.  Tr.  Cus.  108,  before  the 
court  was  presided  over  by  a  judg<*,  in  accordance 
with  the  principles  laid  down  by  Collins,  J.,  in  Didooi, 
Newburf/f  and  SoutJiampton  Bailway  Co.  v.  Cheat 
Western  Bailway  Co,,  9  By.  &  C*.  Tr.  Cas.  210,  at 
p.  229,  that  tbe  decisions  given  by  tbe  Commission 
Court  since  its  commencement  are  binding  on  the 
Commission  Court. 

The  railway  company  appealed. 

CrippSf  K.C.  and  W.  J.  Noble  {Moon,  K.C.,  with 
them),  for  the  railway  company. 

Foote,  K.C.y  and  Bowland  Whitehead  {Bal/our 
Browne,  K.C,  with  them),  for  the  applicants. 

The  following  cases  were  cited  :  London  and  North 
WfBtem  Bailway  Co.  v.  Lee,  7  Times  L.  B.  603; 
Fidcock  A  Co,  v.  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  Co^d'Ry.St  Ca.  Tr.  Cas.  45  ;  New  Union  Mills 
Co.  V.  threat  Western  Bailway  Co.,  [1896]  2  Q.  B.  290,  44 
W.  B.  Dig.  140;  Colmany.  Great  Eastern  Bailway  Co,,  4 
By.  ft  Ca.  Tr.  Cas.  108 ;  Birchgrove  Steel  Co.  v.  Midland 
Bailway  Co.,  5  By.  ft  Ca.  Tr.*  Cas.  229 ;  Tomlinson  v. 
London  and  North-Western  Bailway  Co.,  7  By.  &  Ca. 
Tr.  Cas.  22 ;  Coxon  v.  North-Eastern  Bailway  Co.,  4 
By.  ft  Ca.  Tr.  Cas.  284:  and  Liverpool  Com  Traders* 


Association  v.  London  and  North-Westem  Bailway  Co., 
7  By.  Ca.  Tr.  Cas.  125. 

Collins,  M.B. — ^This  is  an  appeal  from  a  decision 
of  the  Bailway  Commission.  An  application  was 
made  by  a  trader  against  a  railway  company  under 
section  14  of  the  Begulation  of  Bailways  Act,  1S73, 
asking  for  an  order  on  the  railway  company  to  dis- 
int^rate  certain  rates,  and  to  state  not  only  tiie 
nature  of  the  particular  rates  of  which  the  rates 
appearing  in  the  rate-book  consisted,  but  also  tbe 
particular  sums  charged  in  respect  of  the  partictdar 
rates.  Section  14  provides  as  follows :  **  Every  rail- 
way company  and  canal  company  shall  keep  at  eadi 
of  their  stations  and  wharves  a  book  or  books  showing 
every  rate  for  tbe  time  being  charged  for  the  traffic, 
other  than  passengers  and  their  luggage,  from  that 
station  or  wharf  to  any  place  to  which  they  book, 
including  any  rates  charged  under  any  special  con- 
tract, and  stating  tbe  distance  from  that  station  or 
wharf  of  every  station,  wharf,  siding,  or  place  to 
which  any  such  rate  is  charged."  That  is  a  provision 
for  a  station  to  station  rate.  Up  to  that  point  in  the 
section  that  is  the  extent  of  the  obligation  on  tbe 
company  with  regard  to  tbe  condition  of  t^eir  rate- 
book. No  larger  obligation  is  imposed  on  the  company 
till  later  in  the  section.  All  that  is  provided  for  so  far 
is  a  station  to  station  rate.  The  section  then  pro- 
ceeds :  *'  Bvery  such  book  shall  during  all  reasonable 
hours  be  open  to  the  inspection  of  any  person,  wiUi- 
out  the  payment  of  any  fee.**  Then  follows  the  part 
of  tbe  section  with  which  we  have  especially  to  deal 
in  this  case :  "  The  commissioners  may  from  time  to 
time,  on  the  application  of  any  person  interested, 
make  orders  with  respect  to  any  particalar  description 
of  traffic  requiring  a  railway  company  or  canal  com- 
pany to  distinguish  in  such  book  how  much  of  each 
rate  '* — that  is  to  say,  each  rate  appearing  in  the  rate- 
book under  the  earlier  part  of  the  section — '<  is  for  the 
convevanoe  of  the  traffic  on  the  railway  or  canal, 
indoding  therein  tolls  for  the  use  of  the  railway  or 
canal,  for  the  use  of  carriages  or  vessels,  or  for  loco- 
motive power,  and  how  much  is  for  other  expenses, 
specifying  the  nature  and  detail  of  such  other 
expeoses." 

In  this  case  tbe  applicants  are  rival  traders^ — ^viz., 
Pickford's  (L*  mited) — and  they  are  interested  in  the 
charges  msde  for  cartage.  Uolike  other  customers 
who  deal  with  the  railway,  they  do  their  own  cartage, 
and,  when  the  time  came  for  them  to  pay  the  charges 
due  from  them  to  the  railway  company,  they  desired 
to  know  how  much  was  charged  for  cartage.  They 
claimed  to  be  interested  persons  within  the  meaning 
of  the  section,  and  they  asked  for  an  order  under  the 
section,  the  ground  of  their  application  being  that 
otherwise  they  would  be  liable  to  tbe  risk  of  being 
prejudiced  by  undue  preferences.  Tbe  commissioners 
made  an  order ;  and,  on  the  matter  coming  before 
them  again,  the  point  was  taken  on  behalf  of  the 
railway  company  that,  on  the  true  construction  of  the 
section,  they  were  not  under  any  obligation  to  dis- 
integrate their  rates  any  farther  than  they  had  already 
done  in  particulars  given  by  them  in  answer  to  the 
application,  with  which  particulars,  however,  the 
applicants  were  not  satisfied.  To  take  an  example  of 
the  particulars,  the  company  stated,  with  regm  to 
the  rate  for  soap  from  Bradford  to  Dewsbury,  that 
the  inclusive  rate  was  7s.  lOd.,  and  they  attributed 
2s.  lOd.  to  conveyance  and  5s.  to  other  expenses. 
Tliey  also  stated  the  nature  and  det«ii  of  the  other 
expenses  by  enumeratiog  the  well-known  incidents 
which  constitute  station  terminal  services  and  tbe 
services  of  collection  and  delivery,  but  they  did  not 
state  the  charges  in  respect  of  each  of  those  services. 
They  contended  before  the  commissioners,  and  they 
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Held,  ai  to  the  fint  appeal,  thai  the  harge-ovonerB  had 
vo  tight  of  appeal /ram  the  judgment  against  tJu  tug- 
oumere  ;  and  as  to  the  second  apftal,  (1)  that  the  contract 
of  towage  did  not  relieoe  the  tug-owners  from  liability  for 
loss  or  damage  to  third  persons,  hut  only  gave  them  an 
indemnity  from  the  person  employing  them  in  respect  of 
such  liability;  and  (2)  that  the  tug-owners,  having 
reasonably  defended  the  action,  were  entitled  to  recover 
from  the  barge- oumers  the  costs  as  well  as  the  damages. 

Appeal  by  the  defenduDta,  the  owners  of  The  Mill- 
wfdl,  from  the  jadgment  of  Sir  Frandi  Jeune. 

The  action  was  brought  by  Page  &  Co.,  the  owners 
of  the  cargo  in  the  barge  Millwall,  ag«init  Darling 
Brothers,  the  owners  of  the  barge  Millwall,  and 
Qaselee  &  Son,  the  owners  of  the  tag  Bee,  to  reoover 
the  damage  sostained  by  their  cargo  through  the 
negligeiice  of  the  defendants. 

The  plaintiffs  loaded  572  bags  of  sulphate  of 
ammonia  on  board  The  Millufall  for  conveyance  to  a 
stfamer  loadmg  in  a  dock  in  the  Thames,  and 
instracted  Darlmg  Brothers  to  employ  a  tug  to  tow 
the  barg^,  as  time  pressed,  and  to  debit  their  account. 
Darling  Brothers  accordiogly  ordered  a  tug  from 
Oaselee  &  Son ;  and  on  the  21st  of  January  The  Mill- 
waU,  while  in  tow  of  the  tug  Bee,  came  into  collision 
with  a  barge  at  auchor  and  made  so  much  water  that 
the  cargo  was  seriously  damaged.  The  charge  for 
the  carriage  of  the  cargo,  apart  from  the  charge  for 
the  tug,  was  Is.  6d.  a  ton.  The  plaintiffs,  besides 
^iMtwing  on  the  groimd  of  negligence,  also  sought 
to  recover  their  dama^  against  Darling  Brothers 
under  a  contract  by  which  Darling  Brothers  imder- 
took  to  carry  the  cargo  saf«'ly. 

The  defendants,  the  owners  of  The  Millwall,  denied 
that  they  had  been  negligent,  or  that  they  had  failed 
to  carry  the  cargo  safely.  In  the  alteroative  they 
alleged  that  the  cargo  was  carried  on  the  terms 
established  by  the  course  of  business  and  dealing 
between  the  parties— viz.,  that  D*rling  Brothers 
should  not  be  Uable  for  any  loss  of  or  damage  to  the 
cargo,  which  could  be,  or  in  fact  waf,  covtred  by 
insurance,  whether  such  loss  or  damage  did  or  did 
not  arise  from  the  negligence  of  Darling  Brothers,  or 
their  servants,  or  agents,  and  on  the  terms  that  the 
plaintifEs  should  insure  against  loss  of  or  damage  to 
tiie  goods,  and  that  the  underwriters  should  in  no  case 
have  recourse  against  Darliog  Brothers,  and  that  in 
pursuance  of  the  arrangement  the  plaintiffs  did  iosure 
the  cargo,  and  had  been  paid  by  the  underwriters. 
The  owners  of  the  tug  put  in  a  defence  denying  negli- 
gence. The  owners  of  the  tug  delivered  their  defence  on 
the  14th  of  June,  1904 ;  and  on  the  following  day  they 
served  the  defendants  Darliog  Brothers  with  a  third- 
party  notice,  claiming  that  they  were  entitled  to  be 
indemnified  by  Darling  Brothers  against  any  sum 
which  the  plaintifEB  might  recover  from  the  tug- 
owners  for  damages  and  costs,  and  against  the  costs 
of  defending  the  action  and  of  the  third-party  pro- 
ceedings, upon  the  groimd  that  the  towage  of  The 
MillwaU  was  upon  their  usual  terms  (as  stated  on  their 
Inllheads  and  notepaper)— viz. :  "Gaselee  &  Son 
hereby  give  notice  that  they  will  not  be  answerable 
for  any  loss  or  damage  which  may  happen  to,  or  be 
occasioned  by,  any  barge  or  vessel,  or  its  cargo,  while 
in  tow,  however  such  loss  or  damage  may  arise  and 
from  whosesoever  fault  or  default  such  loss  or  damage 
may  ari»e;  and  the  services  of  their  tugs  must  be 
imderstood  and  agreed  to  be  engaged  or  accepted 
upon  the  terms  that  they  are  to  be  held  harmless  and 
indemiiifled  from  any  sudi  loss  or  damage,  and 
agamst  the  faults  or  defaults  of  their  servants  or  any 
claim  therefor  by  whomsoever  made.  And  the  cus- 
tomers of  the  said  Qaselee  &  Son  undertake  and  agree 
to  bear,  satisfy,  and  indemnify  them  aocordin^y." 


Darling  Brothers,  in  their  defenoe  to  the  claim  by 
Qaselee  &  Son  for  indemnity,  pleaded,  so  far  a* 
material,  that  if  the  tug  was  employed  upon  tha 
terms  alleged,  she  was  employed  at  the  verbal 
request  and  on  accotmt  and  at  the  expense  of  the 
plaintiffs,  who  were  well  aware  of  Qaaelee  &  Soa'e 
terms  of  towage.  It  was  admitted  that  Darlinfr 
Brothers  bad  notice  of  the  above-meotioned  tenns  of 
Qaselee  ft  Son.  No  order  was  made  imder  ord.  16, 
r.  53,  as  to  the  mode  or  extent  In  or  to  which  Darling 
Brothers  should  be  bound  or  made  liable  by  the 
judgment  in  the  action  as  against  Qaselee  ft  San. 

At  the  trial  of  the  action  Sir  Francis  Jeune  held 
that  the  barge  MillwaU  was  not  to  Uame  for  the 
collision,  and  that  the  cargo  was  damaged  by  the 
negligence  of  the  tug.  He  accordingly  h^  that  the 
plfontiffs  were  entitled  to  recover  the  damage  sustained 
by  them  from  the  tug-owners ;  and  he  dismissed  the 
artion  against  tiie  owners  of  The  MiUwaU,  the  plain- 
tiffs to  pay  The  MiUwalTs  costs,  and  he  held  ttat  the 
plaintiffs  could  recover  from  the  tug-owners,  with 
thehr  damage  and  costs,  the  costs  payable  by  them  to 
the  owners  of  The  Millwall.  The  olaun  for  indemnity 
by  the  tug-owners  as  agaiost  the  owners  of  The 
Millwall  was  then  argued;  and  Sir  Francis  Jeune 
held  that  the  contract  to  employ  the  tug  waa  not 
made  by  the  owners  of  The  Millwall  as  apents  for  the 
plaintiffs,  but  was  made  by  them  as  an  independent 
contract,  and  that,  therefore,  there  was  no  privity  of 
contract  between  the  plaintiffs  and  the  tug-owuers  ao 
as  to  bind  the  plaintiffiB  by  the  tug-owners'  oonditiooa ; 
and  upon  the  construction  of  the  clause  set  out  above 
he  held  that  a  right  of  indemni^  existed,  and  that 
the  owners  of  The  MillwaU  were  liable  to  pay  to  the 
tug-owners,  who  had  reasonably,  though,  as  it  turned 
out,  wrongly,  defended  the  action,  all  the  damages 
and  costs  which  the  plaintiffs  would  recover  from  the 
tug-owners,  and  also  the  tug-owners'  oosts  in  the 
action. 

The  tug-owners  appealed  against  the  judgment 
holding  them  liable  to  the  plaintiffs ;  and  the  owners 
of  The  MillvKtll  appealed  both  against  so  much  of  the 
judgment  as  pronoimced  the  tug-owners  liable  to  the 
plaintiffs,  and  also  against  the  judgment  hddmg 
them  liable  to  indemnify  the  tug-owners.  The  tug- 
owners  subsequently  withdrew  tneir  appeal.  Neitlier 
the  damages  nor  the  costs  in  any  of  the  proceedings 
wfre  actually  paid,  execution  having  been  stayed 
pending  the  appeals. 

Upon  the  appeal  by  the  owners  of  The  MillwaU 
against  tiiat  part  of  the  judgment  holdmg  the  tug- 
owners  liable  to  the  plaintiff*  coining  on  for  hearing, 

March  Id.—Scrutton,  K.C,  and  A.  D.  Bateson,  for 
the  plaintiff^,  took  the  preliminary  objection  that,  as 
the  owners  of  The  Millwall  had  succeeded  against  the 
plaintiffs  in  the  court  below,  they  had  no  right  of 
appeal.  They  could  not  appeal  against  a  judgment  in 
their  favour.  The  tug-owners,  wHo  were  unsuccessful 
in  the  court  below,  alone  could  appeal  against  the 
judgment,  and  they  had  withdrawn  their  appeaL 
The  doctrine  of  subrogation  does  not  assist  the  owners 
cf  The  MillwaU,  They  can  only  be  subrogated  to  such 
rights  as  the  tug-owners  have,  and  as  the  latter  have 
withdrawn  their  appeal,  that  right  has  gone,  and  the 
owners  of  The  MillwaU  cannot  be  subrogated  to  it. 
Further,  there  canootin  any  court  be  any  subrogation 
until  payment,  which  has  not  occurred  here.  The 
appeal,  therefore,  is  not  competent :  West  of  England 
Ftre  Insurance  Co.  v.  Isaacs,  [1897]  1  Q.  B.  226,  45 
W.  R.  Dig.  74. 

Carver,  K.C,  and  F.  Laing,  K.C.  {R.  H.  BaUoch 
with  them),  for  the  owners  of  The  MiUtoaU.—Thb 
tug-owners  have  served  a  third-party  notice  under 
ord.  16,  rr.  48,  ii,  claiming  indemnity  from  the 
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owDors  of  The  MiUwcUl,  and  the  latter  may  perhaps  be, 
though  it  ii  not  admitted  that  they  are,  bound  by  the 
judgment  against  the  tuff-owoers.  They  are  entitled 
to  appeal  against  that  judgment,  at  their  rights  may 
be  prejudicially  aflfeoted  bjr  it.  Section  19  of  the 
Judicature  Act,  1873,  taken  in  conjunction  with  ord. 
58,  r.  1,  gives  a  right  of  appeal.  It  i»not  contended 
that  a  right  of  appeal  can  be  based  upon  the  doctrine 
of  subrogation. 

GoixzKSy  MB. — ^This  is  a  preliminary  objection 
taken  by  the  plaintiffs  to  this  appeal.    The  action 
arises  in  this  way.    The  plaintiffs  were  the  owners  of 
cai^  loaded  in  a  barge  called  The  MiUwall  for  con- 
Tcyance  to  a  ship  which  was  being  loaded  in  a  dock 
in  the  Thames.    While  The  Millwall  was  being  towed 
by  a  tug  she  came  into  collision  with  a  bar^e  at 
anchor,  and  the  cargo  on  board  The  Millwall  was 
damagfd.    The  plaintiffs  brought  an  action  against 
both  the  owners  of  The  Millwall  and  the  owners  of 
the  tug  to  recover  the  damage  to  the  cargo,  and  the 
learned  Pn^sident  held  that  the  tug  was  to  blame  and 
not  The  Millwall.    He  accordingly  gave  judgment 
for  the  plaintiffs  as  against  the  tug-owners,  and  for 
the  owners  of  The  Millwall  as  against  the  plaintiffs, 
atid  he  ordered  that  the  plaintiffi  should  pay  costs  to 
the  owners  of  The  Millivall,  and  that  the  plaintifb 
should  recover  the  costs  so  paid  from  the  tug-owners. 
From  that  judgment  the  tug-owners  gave  notice  of 
appeal;   but  that  appeal  was  withdrawn.    There  is 
tberefore  no  appeal  by  the  tug-owners  from  the  judg- 
ment in  favour  of  the  plaintiffs.    After  that  matter 
had  been  disposed  of,  the  claim  by  the  tug-owners  for 
indemnity  from  the  owners  of  The  Millwall  came  on 
for  hearing,  the  plaiLtiffs  not  being  present  at,  and 
not   being   concerned   in,  that    ioquiry ;    and   the 
learced   ^resident   held   that   the   owners   of   The 
MiUwaU  were  bound  to  indemnify  the  tug- owners, 
and  he  accordingly  ordered  them  to  pay  to  the  tug- 
owners  all  the  damages  and  costs  which  the  plaintiffs 
would  recover  from  tiie  tug-owners  and  also  the  tog- 
owners'  own  costs.    The  owners  of  The  Millwall  have 
l^ven  notice  of    appeal   against   so   much   of   the 
judgment  as  pronounced  in  favour  of  the  plaintiffd' 
claim  against  the  tug-owners  and  also  against  the 
judgment  holding  them  liable  to  iDdemnify  the  tug- 
owners.    By  that  notice  of  appeal  they  therefore  seek 
to  question  the  judgment  as  between  the  plaintiffs 
and  the  tug-owners.    It  is  objected  on  the  part  of 
the  plainti&  that  that  is  not  an  appeal  which  the 
owners  of  The  MUlwall  are  entitled  to  Inring,  it  being 
a  judgment  between  other  parties,  and   that  the 
owners  of  The  MUlwall  cannot  appeal  against  that 
judgment  unless  they  are  subrogated  to  the  rights  of 
the  tug-owoers  who  are  parties  to  the  judgment. 
The  owoers  of  The  Millwall  are  obviously  not  parties 
to  the  judgment  in  favour  of  the  plaintiffs  as  against 
the  tog-owners,  and  they  are  not  subrogated  to  any 
rights  of  the   tug-owners   under  which   they   can 
appf'al  from  the  judgment.    They  can  only  take  the 
rights  which  the  person  to  whom  they  are  subro- 
gated have ;   and  inasmuch  as  the  tug-owners  huve 
abandoned  their  right  of  appeal,  it   is  imposnble 
to  subrogate  the  owneri  of  The  Millwall  to  a  right 
of    appeu    which    has    been  abaudoned.     Counsel 
ft<r    the    appellants    indeed    admitted   that ;    an<l 
they  rested  the  right  of  appeal  upon  the  rules  as  to 
thirid-paity  procedure.      But  wh»n    one   comes    to 
f-xemine  those  rulei  it  seems  to  me  that  no  prooeediog 
has  been  taken  and  no  directions  have  b-en  given  by 
the  court  which  have  the  effect  of  putting  the  owners 
of    The    Millwall  in    a    position    to  question   the 
jndgmeiit  in   favour    of    the    plaintiffs    as  against 
the  tug-owners.    Ord.  16,  r.  53,  is  the  rule  deal- 
ing with  the  matter,  and  that  rule  provides  that^ 


"the  court  or  a  judge,  upon  the  hearing  of  the 
application  mentioned  in  rule  52"— that  is  a  rule 
providing   for   directions    as   to   the   trial   of    the 
liability  of  the  third  party  to  make  the  contribution 
or    indemnity    claimed — *'may,    if  it  shall  appear 
desirable  to  do  so,  give  the  third  party  liberty  to 
defend  the  action  upon  such  terms  as  may  be  just,  or 
to  appear  at  the  trial  and  take  such  part  therein  as 
may  be  just,  and  generally  may  order  such  proceed- 
ings  to  be  taken,  documents    to  be  delivered,   or 
amendments  to  be  made,  and  give  such   directions  as 
to  the  court  or  judge  shall  appear  proper  for  having 
the  question  most  conveniently  determined,  and  as  to 
the  mode  and  extent  in  or  to  which  the  third  parry 
shall  be  bound  or  made  liable  by  the  judgment  in  the 
action."    Now  no  order  has  been  asked  for  or  made 
determining  that  the  third  parties — the  owners  of  The 
MiUwall — are  to  be  bound  by  the  judgment  in  the 
action  as  between  the  plaintiffs  and  the  tug-owners. 
Therefore,  so  far  as  I  know,  it  may  be,  though  I 
desire  to  express  no  opinion  upon  the  point,  that  there 
is  nothing  binding  the  owners  of  The  Millwall  by  the 
judgment  between  the  plaintiffs  and  the  tug-ownerf, 
and  it  it  dear  that  there  is  no  provision  made  in  that 
rule  or  in  any  other  rule  whereby  the  owners  of  The 
Millwall  are  substituted  as  defendants  for  the  tug- 
owners  so  as  to  give  them  a  right  of  appeal  in  their 
own  name.    Counsel  could  not  point  to  any  order 
giving  them  any  special  rights  in  the  matter.    The 
owners  of  The  Millwall^  therefore,  have  no  right  of 
appeal,  either  under  the  principle  of  subrogation  or 
under  the  provisions  of  the  rules,  against  the  judg- 
ment between  the  plaintiff*  and  tug-owners.    The 
appeal,  so  far  as  it  affects  the  plainti£,  must  be  dis- 
missed with  costs. 

Mathew,  L  J.— I  am  of  the   same  opinion,  and 
have  nothing  to  add. 

Cozsks-Habdy,  L.J.— I  am  of  the  same  opinion. 
It  seems  to  me  to  be  clear  under  the  rules  that  the  mere 
brioging  in  of  a  third  party  does  not,  apart  from 
a  subsequent  order,  mske  the  judgment  in  the  action 
binding  upon  him,  because  by  ord.  16,  r.  53,  the 
court  or  a  judge,  upon  the  hearing  of  an  application 
for  directions,  can  make  an  order  as  to  the  mode  and 
extent  in  or  to  which  the  third  parties  shall  be  bound 
or  made  liable  by  the  judgment  in  the  action.  That 
conclusion  is  strengthened  by  ord.  16,  r.  55,  which 
is  the  particular  rule  under  which  the  third-party 
notice  was  served  in  the  present  case,  for  under  that 
rule  one  defendant  m%y  claim  contribution  or  in- 
demnity from  any  other  defendant,  and  the  same  pro- 
cedure is  to  be  adopted  as  in  other  cases,  "but 
nothing  herein  contained  shall  prejudice  the  rights  of 
the  plaintiff  against  any  defendant  in  the  action." 
One  of  the  rights  of  the  plaintiffs  as  against  the  tug- 
owners  is  contained  in  a  judgment  agaiast  the  latter 
which  is  not  appealed  from,  and  the  present  appeal 
by  the  third  parties  is  directly  in  the  teeth  of  the 
words  at  the  end  of  rule  55,  to  which  I  have  referred. 
No  order  has  been  made  enabling  the  owners  of  The 
Millwall  to  defend  the  action  as  l^tween  the  plaintiffs 
and  the  tug-owners.  There  is  a  lie  between  the 
plaintiffs  and  the  owners  of  The  Millwall^  in  which 
the  owners  of  The  Millwall  were  successful.  There 
is  another  lie  between  the  plaintiffs  and  the  tug- 
owners,  in  which  the  plaintifb  were  successful.  We 
are  asked  to  say  that  the  owners  of  The  MiUwall 
have  some  right  of  appeal  against  the  judgment  in 
the  second  lie.  There  is  nothing  in  the  Judicature 
Act  or  the  rules  giving  such  a  right.  I  think  that 
the  limits  to  which  the  right  of  appeal  extend  in  the 
f  xceptional  cases  dealt  with  in  order  16  are  shown  by 
the  judgment  of  Cotton,  LJ.,  in  In  re  Tounge,  30 
Ch.  D.  421,  at  p.  426,  where  he  says  that  '*  there  is 
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no  power  to  give  to  a  penon  who  ooold  not  be  made 
a  party  to  uie  action  leave  to  iwpeal  against  the 
judgment."  If  the  owners  of  The  MiUwaU  had 
^obtained  an  order  allowing  them  to  defend  the  action 
M  against  the  tug-owners,  then  very  possibly  they 
might  have  appealed  agamst  the  jadgment.  They 
cannot  do  so  now. 

Mtroh  11.— Carver,  K.C.t  and  F.  Laing,  K,C. 
{B.H.  Bdlloch  with  them),  for  the  owners  of  The 
MUlwalL-^The   tug-owners  are   not   liable   to   the 

SlaintifiEs.  The  phontifiiB  directed  the  owners  of  The 
(illtuaU  to  employ  a  tug  to  tow  the  barge,  and  when 
the  latter  employed  the  tug  they  did  so  as  a|;ent8  for 
the  plaintifb.  There  was  therefore  pnvity  of 
contract  between  the  plaintiffs  and  the  tuff-owners, 
and  the  provisions  of  the  contract  made  by  the  owners 
of  The  MUlwaU  and  the  tugowners  bound  the 
plaintiffs.  Even  if  there  was  no  privity  of  contract, 
inasmuch  as  the  plaintiffs  directed  the  owners  of 
The  Millwall  to  employ  a  tug,  they  must  be  taken  to 
have  directed  them  to  do  so  upon  the  usual  terms. 
The  usual  terms,  and,  indeed,  the  only  terms 
upon  which  a  tuff  could  have  been  employed,  were 
the  terms  upon  iwoh  Gaselee  &  Son  agreed  to  tow. 
It  is  impossible  to  say  that  the  tug-owners  were 
liable  to  the  plaintiffs  for  negligence  when  they  only 
accepted  the  towage  upon  the  terms  that  they  were 
not  to  be  liable  for  negligence.  DdaurierT.  WyUie, 
17  R  167,  is  in  point.  Ulnstrations  of  the  same 
principle  are  afforded  by  ffaU  v.  North-EaOem 
BaUway  Co.,  23  W.  B.  860,  L.  B.  10,  Q.  B.  439 ;  Singer 
Manufacturing  Co,  v.  London  and  South-Western 
Bailway  Co.,  42  W.  B.  347,  [189^].  1  Q.  B.  833;  and 
Keene  v.  Thomas,  ante,  p.  336,  [1905]  1  K.  B.  136. 
Secondly,  if  the  tug-owners  were  liable  to  the 
plalntifls,  they  have  no  right  of  indemnity  over. 
Underwriters  who  af;reed  that  if  their  assured  became 
liable  to  pay  and  paid  as  damages  for  running  down 
any  other  sldp  any  sum  not  exceeding  the  value  of  the 
vessel  insured,  they  would  repay  to  the  assured  a 
oertain  proportion  of  that  sum,  were  held  in  Xenoe  v. 
Fox,  16  W.  B.  1063.  L.  B.  3  0.  P.  630,  17  W.  B. 
893,  L.  B.  4  0.  P.  665,  not  liable  to  pay  any  portion 
of  tiie  costs  which  the  assured  incurred  in  successfully 
defending  an  action  of  collision  brought  against 
him.  The  indemnity  clause  here  only  covers  *'  such 
loss  or  damage" — that  is,  loss  or  damage  to  the 
cargo.  There  is  no  contract  to  indemnify  the  tug- 
owners  against  costs.  The  judgment  is  therefore 
wrong* 

J.  A.  Hamilton,  K.C,  and  Bailhaehe,  for  the  tug- 
owners. — ^The  clause  in  question  does  not  affect  the 
cargo-owners.  It  is  only  operative  as  between  the 
tug-owners  and  the  barge-owners.  It  is  because  the 
tug-owners  have  come  under  an  obligation  to  third 
penons,  whether  cargo-owners  or  others,  that  the 
mdenmity  clause  is  required.  The  clause  assumes 
such  a  liability  and  gave  an  indemnity  in  respect 
thereof.  Therefore  the  tug-owners  had  no  defence 
under  the  clause  to  the  action  by  the  plaintiffs.  There 
being  no  privity  of  contract  between  the  tuff-owners 
and  the  cargo-owners,  the  latter  had  a  gooa  cause  of 
action  against  the  former.  Secondly,  the  cause 
covers  the  costs  of  reasonably  defending  the  action: 
Hammond  v.  Buesey,  20  Q.  B.  B.  79, 36  W.  B.  Dig.  65. 
The  tug-owners,  by  giving  the  barge-owners  a  &ird- 
party  notice,  gave  them  an  opportunity  of  protecting 
their  interests,  either  by  taking  over  the  defence  of 
the  action,  or  by  piiving  the  tug-owners  notice  not  to 
defend,  and  that  if  they  did  defend  thev  would  do  so 
at  their  own  risk.  The  barge-owners  did  not  do  this. 
The  costs  are  therefore  recoverable. 

Carver,  K^C,  in  reply.— The  first  part  of  the  clause 


is  quite  general,  and  is  independent  of  the  second 
pan,  which  gives  the  indemni^. 

ICaroh  18.— Oollins,  M.B.— This  is  a  dispute 
between  the  barge-owners  and  the  tog-owneis,  and 
that  dispute  turns  upon  the  contract  of  towage  made 
between  them.  It  u  oontended  by  the  tug-owners 
that  the  effect  of  that  contract  is  to  shift  all  responsi- 
bility for  the  damage  done  to  the  cargo  from  them  on 
to  the  barge-owners.  The  learned  President,  taking 
that  view,  held  that  the  contract  had  the  effect  of 
shifting  from  the  tug-owners  to  the  barge-owners 
the  entire  liability  for  the  damage  to  the  cargo.  That 
was  a  decision  most  nnweloome  to  the  barge-owners, 
who  had  been  acquitted  of  all  Uame  in  tbe  matter, 
whereas  the  tog-owers  had  been  held  alone  to  Uame, 
and  they  were  naturally  startled  at  the  result.  The 
question,  however,  arises  jxgaa  the  agreement  which 
the  barge-owners  made  with  the  tog-owners.  It 
seems  to  me  that  that  agreement  presents  no  real 
difficulty.  It  seems  to  be  dear  that,  upon  the  terms 
of  that  agreement,  the  liability  for  any  loss  or  damage 
is  token  from  the  tug-owners  and  placed  on  the  batge- 
owners.  Now  comes  this  question.  The  barge- 
owners,  bong  in  that  disagreeable  predicament, 
sought  to  force  the  plsintiffs  to  disooss  with  them 
whether  that  part  of  the  original  judgment  which 
held  the  tug-owners  liable  to  pay  to  the  plaintifb  the 
amount  of  the  damage  done  to  the  csrgo  was  right, 
and  for  that  purpose  they  gave  notice  of  appeal  £om 
that  judgment.  The  tus-owners  had  given  notioe  of 
appeal  against  that  judgment,  but  they  withdrew 
that  notioe.  We  held  a  few  da^s  ago  that  the  baise- 
owners  had  not  put  themselves  in  t^e  position  of  the 
tug-owners  so  as  to  entitle  them  to  contest  that 
decision.  The  barge-owners  now  oontend  tiiat 
that  judgment  againrt  the  tug-owners  is  not  binding 
upon  them,  and  they  seek  to  show  that  it  is  wrong 
upon  the  ground  that  the  tug-owners,  as  between 
themselves  and  the  plsintifliB,  are  exempt  from  liability 
for  negligence.  It  may  be  that  that  judgment  is  not 
bindiog  upon  the  barge-owners,  and  that  they  are 
entitled  to  show  that  it  Is  wrong,  and  that  the  tug- 
owners  ought  not  to  have  been  held  liable  at  all.  I 
do  not  decide  that  it  is  open  to  the  baige-ownecs  to 
contest  that  judgment  upon  a  collateral  issue.  I  will 
assume  that  they  are  entitled  to  do  so  for  the  purposes 
of  the  present  argument. 

I  now  come  to  the  terms  of  the  contract  upon 
which  the  tog-owners  undertook  to  tow  the  barge. 
Mr.  Oarver  ilrst  of  all  contends  that,  in  the  circum- 
stances under  which  that  document  came  into  exist- 
ence, it  established  privity  of  contract  between  the 
plaintifb  and  the  tug-owners,  and  that  therefore  the 
tug-owners  were  relieved  of  all  liability  to  the 
plaintiffi.  That  is  a  question  of  fact,  depending  upon 
tiie  circumstances  in  which  the  engagement  of  the 
tog  was  made.  The  learned  Presi^t  came  to  the 
conclusion  that  privity  of  contract  had  not  been 
established  between  the  plaintififi  and  the  tug-owners, 
and  that  the  barge- owners  made  the  contract  directly 
with  the  tog-owners  on  theur  own  behalf.  It  u 
not  necessary  to  refer  to  the  evidence  u^  that  part 
of  the  case.  I  see  no  reason  for  differiog  from  tiia 
conclusion  arrived  at  by  the  learned  President.  I 
think  that  he  arrived  at  the  fair  meaning  of  the 
arrangement  between  the  parties.  Therefore  I  start 
with  Siis,  that  the  document  did  not  create  privity  of 
contract  between  the  plaintiffs  and  the  tug-ownen. 
Upon  tiie  hypothesis  that  privity  of  contract  is 
not  established,  Mr.  Carvers  next  contention  is 
that  the  true  effect  of  the  document  is  to  relieve 
the  tog-owners  from  all  liability  for  loss  or  damage 
in  respect  of  the  carriage  of  the  cargo— in  other 
words,  that  the  cargo  was  carried  at  owners'  risk.    In 
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my  opinion,  npon  the  oonstraotion  of  this  dooament, 
it  does  not  amount  to  a  oontraot  to  carry  the  cargo 
at  owners'  risk.  It  presupposes  a  liability  to  some 
one  on  the  part  of  the  tng-owners,  and  it  secures  an 
indemnity  to  them.  It  is  a  oonlraot  of  indemnity 
against  a  liability  which  the  tug-owners  require  to  be 
indemnified  against.  Mr.  Oanrer  contended  that  the 
first  part  of  the  document  stands  alone,  and  is  per- 
fectly general  in  its  terms,  and  amounts  to  a  declara- 
tion that  the  goods  are  to  be  carried  at  owners'  risk. 
The  answer  to  that  contention  is  that  the  document 
does  not  stop  there.  The  whole  document  is  a  oontraot 
of  indemnity  to  the  tug-owners  against  "  such  loss  or 
damage" — ^that  is,  the  loss  or  damage  preyiously 
mentioned.  The  barge-owners,  therefore,  undertidce 
to  indemnify  the  tug-owners  against  claiois  by  any- 
one for  damage  to  yeisel  or  carso  occasioned  by,  as 
in  the  present  case,  a  collision.  Therefore  the  point 
that  there  is  no  liability  upon  the  part  of  the  tug- 
owners  to  the  pIainti£Es  fails. 

Now  comes  the  further  contention  that,  admitting 
liability  to  indemnify  the  tug-owners,  that  indemnity 
must  be  Umited  to  the  damage  occasioned  to  the 
cargo,  and  does  not  include  the  costs  which  the  tug- 
owners  have  been  held  liable  to  pay.  That  raises  the 
question  whether,  having  regara  to  all  the  drcnm- 
stanoes,  the  tug-owners  in  defending  the  action  acted 
otherwise  than  zeasonably.  The  case  falls  within  the 
principle  which  was  laid  down  loog  ago,  and  is  nosr 
well-established.  It  was  laid  down  in  1869  in  Broom  t. 
Hall,  7  0.  B.  N.  S.  503,  9  W.  B.  a  L.  Dig.  32,  the 
head-note  in  which  case  is  as  follows :  "  A.,  a  broker, 
contracted  with  B.  for  the  purchase  (on  behalf  of  C.) 
of  certain  goods.  0.  refusiog  to  accept  the  goods,  B. 
sued  A.  for  the  breach  of  contract.  0.  had  notice  of  the 
proceedings,  but  repudiated  his  liability,  and  A. 
defended  the  action  unsuccessfully.  In  an  action  by 
A.  against  C.  for  damages  and  costs  paid  and  incurred 
by  Mm  in  the  first  action,  0.  paid  into  oourt  enough 
to  coTor  the  damages  only,  and  it  was  left  to  the  jary 
to  say  whether  A.,  in  defending  the  former  action, 
had  pursued  the  course  which  a  prudent  and  reason- 
able man  would  have  done  in  his  own  case.  The  jury 
having  found  for  the  plaintiff— held,  that  A.  was 
entitled  to  recover  the  costs."  No  donbt  after  that 
decision  one  or  two  esses  were  decided  which  did  not 
give  full  effect  to  it.  One  such  case  was  Baxendale  v. 
London,  Chatham,  and  Dover  Bailway  Co,,  23  W.  B. 
167,  L.  B.  10  Ex.  35.  But  in  the  subsequent  case  of 
Hammond  y.  Bussey  all  the  cases  were  considered  and 
full  effisct  was  given  to  the  decision  in  Broom  v.  Hall. 
In  the  present  case  there  was  no  jury  to  dedde 
whether  the  tug-owners  acted  reasonably  in  defending 
the  action,  bat  the  learned  President  found  that  they 
acted  reasonably  in  defending,  and  tbat  ^ey  had  a 
right  of  indemnity  over  for  &e  costs  to  which  they 
had  been  put.  The  evidence  that  they  had  acted 
reasonably  u  strong.  They  gave  the  barge-owners, 
who  were  ultimately  liable,  full  notice  of  the  daim, 
they  served  a  third-party  notice  upon  the  barge-owners 
which  gave  them  full  opportunity  of  intervening  and 
disputing  the  daim,  or  of  ascertaining  the  extent  of 
the  loss  and  payinjE  it,  and  in  these  circumstances  it 
is  not  competent  for  them  to  throw  upon  the  tug- 
owners  the  whole  burden  of  the  litigation.  The 
learned  President  came  to  the  oondusion  that  the 
tug-owners  did  all  that  they  reasonably  could  in 
ascertaining  whether  they  were  liable  to  the  plaintiffs, 
and  in  diminishing  the  amount  of  the  loss,  and  that, 
therefore,  they  hi^  a  right  of  indemnity  over  against 
the  barge-owners  for  Uie  costs  to  wmch  they  were 
rendered  liable  in  those  proceedings.  In  these  dr- 
cnmstanoes,  the  barge-owners  are  liable  to  repay 
those  oosts  to  the  tug-owners.  Mr.  Carver  says  tnat 
the  document  does  not  in  terms  indude  the  costs,  but 


only  the  "  loss  or  damage.'*  No  doubt  that  is  so,  but 
it  is  not  condusiye  of  Uie  matter.  By  reason  of  the 
existence  of  the  contract  of  indemnity  which  renders 
the  third  parties  liable  in  a  certain  event,  there 
arises,  upon  the  happening  of  that  events  the  question 
whether  the  tug-owners,  in  whose  favour  the  indem- 
nity is  given,  have  acted  reasonably  in  contesting  the 
daim  made  against  them.  The  contract  of  indemnity 
gives  the  third  parties  an  interest  in  that  question, 
and  the  third-party  procedure  gives  them  fall  oppor- 
ttmity  of  meeting  or  contesting  that  daim.  The 
liability  to  pay  the  oosts  does  not  arise  directly  out  of 
the  contract  of  indemnity,  but  oomes  into  existence 
afterwards,  and  arises  out  of  the  oonduct  of  the  parties 
after  the  contract  of  indemnity  is  oome  into  operation 
and  a  daim  has  been  made  wl^ch  gives  rise  to  a  right 
of  indemnity  under  the  contract.  I:k>metime8  a  pro- 
vision for  the  payment  of  the  costs  is  introduced  into 
the  contract  of  indemnity  itself,  but  it  does  not  follow 
that  where  it  is  not  so  introduced  the  right  to  indem- 
nity against  those  oosts  is  exduded.  For  these 
reasons  the  judgment  of  the  learned  Prerident  was 
right  and  the  appeal  must  be  dismissed. 

Mathxw,  L.  J. — I  am  of  the  same  opinion. 

Cozkns-Haedy,  L.J. — ^I  am  of  the  same  opinion. 
I  agree  with  the  Master  of  the  Bolls  that  upon  the 
facts  no  privity  of  contract  has  been  established 
between  the  plaintiffs  and  the  tug-owners,  and  that 
the  conditions  were  applicable  only  as  betsreen  the 
tug-owners  and  the  barge-owners.  The  only  point 
upon  which  I  desire  to  add  anjrthing  is  upon  the  ques- 
tion whetheri  inasmuch  as  costs  are  not  mentioned  in 
the  indemnity  contract^  the  tug-owners  can  recover 
from  the  barge^owners  the  costs  of  defending  the 
action  brought  against  them  by  the  plaintiffs.  It  is 
well  settled  in  one  Isurffe  dass  of  case  that  the  costs  of 
litigation  are  recoverable  by  the  person  entitled  to  the 
indemnity.  The  class  of  case  to  whidi  I  refer  is  that  of 
two  trustees  being  held  liable  for  breach  of  trust,  one 
of  whom  is  primwily  liable,  in  which  case  it  is  well 
established  that  the  trustee  primarily  liable  is  bound 
not  only  to  make  good  to  his  co-trustee  the  loss 
incurred,  but  also  the  costs  to  which  the  co-trustee 
has  been  put.  That  has  been  dedded  in  Lockhart  v. 
Beilly,  4  W.  B.  438,  25  L.  J.  Ch.  697,  and  in  a  very 
recent  case  before  Warrington,  J.,  of  In  re  Linsley, 
ante,  p.  172,  [1904]  2  Ch.  785.  In  this  Utter  case 
Warrington,  J.,  held  that  "a  solidtor-trustee,  to 
whom  &e  management  of  the  trust  has  been  left  as 
the  actiog  trustee,  is  liable  to  indemnify  his  co-trustee 
against  the  costs  of  an  action  caused  by  his  negh'gent 
conduct  of  the  trust  business,  even  where  no  actual 
loss  has  been  thereby  occasioned  to  the  trust  estate." 
Ttiat  is  the  prindple  upon  which  the  learned  President 
proceeded  in  the  present  case,  and  it  is  no  new  prin- 
dple, but  one  long  established. 

Appeal  diemiseed. 

Solidtor  for  the  plaintiffs,  James  BaUaniyne. 

Solidtors  for  the  barge-owners,  Keene,  Maraland, 
Bryden,  A  BewneU. 

Solidtors  for  the  tog-owners,  J,  A.  A  H.  E. 
Famfleld, 
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ftstoYAlne.    These  experts  are  men  who  very  often 
oan  Ml  with  great  aoouraoy  and  certainty  what  effect 
the  taking  away  of  a  partioolar  oonTenienoe  in  a  house 
may  have  upon  its  letting  or  selling  value.    It  is  not 
suggested  here  that  theie  witnesses  were  prejadiced, 
or  that  there  was  any  ground  for  distrusting  them. 
They  say  that  the  house  has  diminished  in  ^ue  to 
the  extent  of  (I  think)  £20  or  £26  a  year ;  and  even 
if  it  were  taken  at  a  less  sum,  I  cannot  doubt  but  that 
the  house  must  have  been  made  snbstantiilly  less  com- 
fortable and  oonvenient,  aooording  to  the  ordinary 
notions  of  mankind,  by  reason  of  the  obstruction.    In 
one  sense  I  entirely  agree  with  what  was  said  by 
K^ewidi,  J.,  about  the  leaving  of  sufficient  light  not 
being  a  test.    It  seems  to  me  that  it  is  ab^lutely 
impossible  to  apply  the  test  which  has  been  defined 
by  the  House  of  Lords  without  taking  into  considera- 
tion, amongst  other  things,  the  amount  of  light  which 
is  left  in  a  particular  room  at  the  time  when  the 
obslaruotion  takes  place.    Under  these  circumstances, 
I  do  not  see  my  way  to  differ  from  the  judgment  of 
Kekewich,  J.,  that  there  is  a  cause  of  action  here. 
Then  one  has  to  consider  whether  there  ought  to  be 
damages  or  a  mandatory  injunction.    With  regard  to 
that,  I  propose  to  apply  the  test  laid  down  by  Lord 
Iffacnaghten  in  ColU  v.  Home  and  Colonial  Stores,  or 
that  laid  down  by  Smith,  L.J.,  in  his  judgment  in 
Shdfer  V.  City  of  London  Electric  Lighting  Co.     It 
seems  to  me  here  impossible  to  say  that  there  ought 
to  be  any  injunction  by  reason  of  any  act  by  the 
defendant  wmch  could  be   properly  termed  high- 
handed, or  upon  which  anyone  could  impute  to  him 
the  desire  to  steal  a  march  upon  the  plaintiff,  or  to 
evade  tiie  jurisdiction  of  the  court.    I  think — and  I 
wish  emphatically  to  state  this — ^that  both  parties 
honestly  acted  in  accordance  with  what  they  believed, 
and  not  unreasonably  might  believe,  to  be  their  legal 
rights.    Some  suggestion  was  made  that  the  plaintiff 
might  have  lost  her  right  to  an  injunction  by  reason 
of  delay ;  but  I  think  the  delay  has  been  accounted 
for.     The  only  other  matter  which,  according  to 
Lord  liacnaghten's  judgment,  remains  to  be  con- 
sidered,  is   whether   the   injury   cannot   be   fairly 
compensated  by  money  damages.     I  think  it  can 
be,  and  under   those  circumstances  I  think   there 
ought  to  be  no  mandatory  injunction.     I  will  not 
refer  in  detaU  to  tbe  rules  laid  down  for  general 
application  in  the  judgment  of  Smith,  L.J.,  in  Shdfer 
V.   City  of  London  Electric  Lighting    Co,,  but   the 
observations  I  have  made  will  make  it  pl«in  that, 
according  to  my  view,  there  is  nothing  in  any  one  of 
^ose  rules  which  makes  it  right  that  a  mandatory 
injunction  should  be  granted  here.    There  remains 
the   question   of   damages.     With  regard  to  that, 
I    do  not  think  that  Eekewioh,  J.,  has  definitely 
found  any  sum  for  damages,  and  I  think  the  amount 
of  damages  ought  to  be  &e  subject  of  an  inquiry  in 
chambers,  unless,  of  course,  the  parties  can  agree 
them.    Notwithstanding  the  evidence  of  the  experts 
— evidence  to  which  attention  ought  to  be  given  by 
reason  of  their  knowledge,  and  also  by  reason  of,  I 
think  I  may  say,  their  impartiality  in  this  matter — 
I  have  sreat  difficulty  in  agreeing  with  them  in 
putting  the  damage  qoite  as  high  as  £25  a  year,  or 
at  the  capital  sum  which  is  placed  on  this  house  by 
them.    I  think  it  is  only  right,  therefore,  that  there 
should  be  an  inquiry  if  the  parties  cannot  agree  upon 
the  amount. 

BoHEB,  L.J. — ^This  case  is  a  simple  one  in  one 
respect.  It  is  a  case  where  the  house  which  is  alleged 
to  be  injured  it  occupied  by  ordinary  persons  for  the 
common  purposes  of  domestic  life.  It  is  not  the  case 
of  a  business  being  carried  on,  nor  a  case  of  extra- 
ordinary  user  of   any  kind.     The  case  is  further 


liarrowed  by  this— that  praotioally  the  only  part  of 
the  plaintiff's  premises  that  we  need  consider  is  that 
which  is  called  the  morning-room.  As  I  understand 
it,  it  is  in  respect  of  that  room  alone  that  the  learned 
has  thought  the  plaintiff  entitled  to  relief* 


lat  being  so,  I  have  to  consider  what  is  the  law 
applicable  to  this  case.  That  law  has  recently  been 
pxponnded  by  the  House  of  Lords  in  the  case  of  ColU  v. 
Home  and  Colonial  Stores.  1  have  carefully  considered, 
as  was  my  duty,  the  addresses  of  the  noble  lords  who 
decided  that  ctise,  and  I  think  I  am  enabled  to  gather 
from  those  addresses  on  what  principle  I  am  to  deal 
with  the  case  now  before  us,  and  I  think  I  may  state 
that  principle  shortly.  The  case  has  to  be  approached 
undoubtedly  now  from  the  point  of  view  that  the 
plaintiff  has  to  establish  what  might  fairly  be  called 
a  nutiance.  That  of  course  in  itself  is  no  sufficient 
guide;  but  I  am  enabled  to  gather  from  CoUa  v. 
Home  and  Colonial  Stores  how  a  jury  should  be 
directed,  or  how  a  judge  should  direct  himself  in  try- 
ing to  determine  in  each  case  what  would  constitute  a 
nuisance.  I  think  all  the  noble  lords  were  agreed 
that,  at  any  rate  for  the  purposes  of  such  a  case  as 
this,  the  law  is  laid  down,  though  not  quite  in  the 
same  language,  yet  for  all  substantial  purposes  in 
the  same  way,  and  accurately,  in  the  four  oases  of 
Back  V.  Stticey,  Parker  v.  Smith,  Kelk  v.  Pearson,  and 
City  of  London  Brewery  Co.  v.  Tennant.  I  take  the  law 
to  be  now,  as  stated  in  City  of  London  Brewery  Co.  v. 
Tennant,  as  follows,  strictly  limiting  the  statement  to 
such  a  case  as  we  have  now  before  us :  An  owner  of 
ancient  lights  is  entitled  to  sufficient  light,  according 
to  the  or£nary  notions  of  mankind,  for  the  comfort- 
able use  and  enjo3rment  of  his  house  as  a  dwelling- 
house,  if  it  is  a  dwalliog-house.  That  I  take  to  be 
in  the  present  case  a  sufficient  and  proper  direction  of 
law,  coupled  only  with  this  further  statement,  whioh 
I  think  is  essential.  I  think  that,  in  considering 
what,  according  to  the  ordinary  notions  of  mankind, 
is  sufficient  light  for  the  comfortable  use  and  enjov- 
ment  of  the  houee,  one  ought  to  bear  in  mind  de 
locality,  and,  further,  I  tldnk  that  in  considering 
what  is  sufficient  light  one  must  bear  in  mind  the 
statement  made  by  Lord  Lindley  in  CcUs  v.  Home  and 
Colonial  Stores,  and  approved  of,  as  I  gather,  by  the 
other  lords.  "  As  regards  light  from  other  quarters, 
such  light  cannot  be  disregarded ;  for,  as  pointed  out 
by  James,  V.O.,  in  Dyers  Company  v.  Ring,  18  "W.  B. 
404,  L.  R.  9  Eq.  438,  the  light  from  other  quarters 
and  the  liffht  the  obstruction  of  which  is  complained 
of  may  be  so  much  in  excess  of  what  is  protected  by 
law  as  to  render  the  interference  complained  of  non- 
actionable  " ;  and  he  goes  on :  "I  apprehend,  how- 
ever, that  light  to  whioh  aright  has  not  been  acquired 
by  grant  or  prescription,  and  of  which  the  plaintiff 
may  be  deprived  at  any  time,  ought  not  to  be  taken 
into  account.'*  It  appears  to  me  that  those  are 
sufficient  directions  to  me  as  to  the  law  on  the  sub- 
ject, and  all  I  have  to  do  is  to  see  how  the  facts  of 
the  present  case  are  to  be  dealt  with  in  accordance 
with  that  law.  I  think  it  is  impossible  to  say  that 
the  present  case,  on  the  facts,  is  free  from  difficulty. 
It  appears  to  me  to  be  one  which  may  fairly  be  said 
to  be  on  the  border  line.  That  it  is  difficult,  I 
think,  may  fairly  be  said,  owing  to  the  fact  that 
I,  unfortunately  for  myself,  have  come  to  a 
different  conclusion  of  fact  in  this  casa  from  that 
taken  by  my  brothers.  After  considering  the 
evidence  in  this  case,  and  doing  my  best  to  arrive 
at  a  conclusion  as  to  whether,  according  to  the  law, 
the  defendant's  building  has  caused  a  nuisance  to  the 
plaintiff,  trying  to  come  to  the  conclusion  whioh  an 
intelligent  jury  ought  to  come  to  in  such  as  a  case, 
I  can  only  say  that  the  conclusion  I  have  come  to  is 
thait  the  plaintiff  has  failed  to  prove  that  the  defendant 


Voi.Lin. 


[May  97, 1906.] 


THE  WEEKLY  REPORTER. 


467 


OoxTBT  OF  Appeal. 


Knrs  v.  Jolly. 


Court  of  Appeal. 


hfts  Gommitted  a  nuisuioe  in  respect  of  thete  lights. 
I  will  shortly  state  my  reasons  lor  ooming  to  that 
conolasion,  and  I  will  first  deal  with  the  qa<istion 
izreepeotive  of  the  jadgment  of  Kekewioh,  J.  I  have 
no  doabt  whatever  that  the  defendant's  bailding,  by 
its  ereotion,  cansed  less  light  than  before  to  come  to 
the  west  window  of  the  morning-room  in  question, 
and  that  not  to  an  immaterial  ezteat ;  and  I  bear  in 
mind  in  the  conclusion  I  have  come  to  what  the 
locality  is  here,  and  how  matters  stood  before  the 
erection  of  the  defendant's  house.  I  wHl  first  deal 
with  the  evidence  that  arises  from  an  inspection,  as  it 
were,  of  the  premises  themselves.  We  have  not  the 
advantage,  of  course,  uf  being  able  to  go  and  see  the 
premises  themselves,  but  we  have  very  eood  models 
before  us,  and  it  is  not  suggested  that  those  models 
do  not  accurately  give  a  proper  representation  of  the 
two  houses,  and  enable  the  court  to  judge  how  the 
defendant's  hoose  interferes  with  the  light  of  the 
plaintiff's  premises ;  bearing  in  mind,  as  one  ought 
to  do,  that  the  defendant's  house  it  to  the  west  of 
the  plaintiff's.  To  my  mind  the  evidence  th%t  a  jary 
coula  get  from  an  inspection,  or  that  a  judge  could 
get  if  he  saw  the  premises  himself,  or  from  seeing  a 
fair  and  proper  representation  of  the  premises,  is 
very  important.  And  I  say  this,  not  only  because 
it  is  my  own  opinion,  but  because  in  Bade  v. 
Staeey  Best,  G.J.,  told  the  jary,  who  had  viewed  the 
premises,  that  they  were  to  judge  rather  from  their 
own  ocular  observation  than  from  the  testimony  of 
any  witnesses,  however  respectable,  of  the  degree  of 
diminution  which  the  plaintiff's  ancient  lights  had 
undergone ;  and  Best,  0. J.'s,  address  to  the  jury  has 
been  approved  by  the  House  of  Lords.  When  I  look 
at  these  two  premises,  and  consider  the  defendant's 
house  with  relation  to  the  plaintiff's,  and  particularly 
with  relation  to  the  morning-room,  I  notice  that  the 
morning-room  is  a  comparatively  small  room  extremely 
well  lighted  by  two  windows — the  north  window  and 
the  west.  The  north  window  is  wholly  uninterf ered 
with  by  the  defendant's  premises,  and  it  is  an  ancient 
light ;  and  therefore,  bearing  in  mind  what  was  said 
by  Lord  Lindley,  I  am  entitled  to  consider  for  present 
purposes  that  that  light  remains.  Then,  with  regard 
to  the  west  light,  I  notice  that  to  the  north,  even  the 
west  window  of  the  plaintiff's  morning-room  has 
light  ooming  from  nearly  the  whole,  if  not  the  whole, 
of  a  quarter  of  a  circle—that  is  to  say,  due  north  to 
nearly  due  west,  wholly  uninterfered  with.  Of  course 
that  would  not  be  direct  sunlight,  but  it  is  light 
ooming  from  the  north,  and  even  the  defendant's 
house  does  not  interfere  with  the  light  from  the  west 
and  south;  there  is  a  margin  wholly  ucinterfered 
with  from  the  south,  and  to  a  certain  extent  from 
the  south-west.  Therefore  there  is  only  a  partial 
interference  with  the  west  window  itself,  between 
west  and  south  -  west.  Moreover,  the  heip^ht  of 
the  defendant's  house  is  not  excessive,  in  my 
opinion.  It  is  not  a  case  where  it  takes  away 
lorty-flve  degrees  of  light.  So  far  as  even  the 
highest  point  may  be  said  to  afftH)t  the  west  window 
of  the  morning  room,  it  does  not  interfere  to  that 
extent.  If,  then,  I  had  to  answer  the  question  before 
me  by  reason  of  a  knowledge  of  these  premises,  when 
I  saw  how  the  north  light  was  wholly  uninterfered 
with,  and  the  west  light  was  only  partially  interfered 
with,  I  should  myself  have  been  wposed  to  come  to 
the  conclusion  on  the  evidence  that  the  room  would 
Btili  remain  well  lighted  and  would  have  sufficient 
light,  according  to  the  ordinary  notions  of  mankind, 
for  its  comfortable  use  and  enjoyment  as  a  dwelling- 
house.  At  any  rate,  I  could  not  come  to  the  opposite 
ooodusion,  or  say  that  I  was  satisfied  from  look^g  at 
these  models  that  any  nuisance  had  been  commiUed. 
Then  how  does  the  evidence  stand,  apart  from  the 


most  important  evidence  that  arises  with  regard  to  the 
premises  themselves  ?  I  must  say  that,  so  far  as  the 
experts  are  concerned,  speakiag  for  myself,  they  give 
evidence,  no  doubt,  in  accordance  with  their  opinions, 
but  they  are  of  course  icfluenoed,  naturally,  by  the 
side  on  which  they  are  called.  It  is  not  possible 
that  this  should  not  be  so,  other tn^e  how  could  one 
explain  what  we  have  here,  and  what  we  have  in 
every  case — experts  on  one  side  giving  one  view, 
and  experts  on  the  other  side  giving  another?  I 
do  not  think  that  the  expert  evideace  removes  the 
impression  on  my  mind  caused  by  a  knowledge  of 
the  two  houses  together.  Now  I  come  to  the  other 
evidence— the  evidence  of  certain  residents  in  this 
house.  They  gave  certain  evidence  with  regard  to 
reading,  which,  if  it  could  haye  been  accepted,  would 
have  been  most  material.  Personally,  I  must  say  that 
I  should  have  had  very  great  diffioulty  in  accepuog 
it,  but  I  am  fortunately  excused,  if  I  may  say  so,  from 
arriving  at  that  condusion,  because  Eekewioh,  J., 
having  heard  the  witnesses,  has  said,  **  The  evidence 
about  reading  must  be  dismissed  altogether."  The 
rest  of  the  evidence  of  the  occupiers  of  the  house  is 
open,  to  my  mind,  to  this  observation  :  They  are  not 
considering,  of  course,  a  question  of  nuisance ;  they  are 
comparing  the  morning-room  as  it  now  is  with  that 
room  without  any  obstruction  whatever  to  the  west ; 
and  they  would  naturally  think,  if  they  got  any  inter- 
ference with  their  light,  that  it  interfered  with  their 
comfort.  They  would  naturally  not  appreciate  the 
point  that  there  may  be  an  interference  with  light 
which  is  not  a  nuisance  at  law ;  and,  spcftkicg  for 
myself,  having  regard  to  their  evidence,  coupled  with 
the  evidence  of  the  expert  witnesses  and  with  the 
evidence  derived  from  looking  at  the  models,  I  am 
not  satisfied  on  the  evidence  as  a  whole  that  there 
has  been  what  amoants  to  a  nuisance  in  this  case.  If 
I  had  thought  that  the  learned  judge  had  come  to  an 
opposite  conclusion  of  fact,  I  should  have  hesitated  to 
give  effect  to  my  view;  but,  doing  the  best  I  can  do 
with  the  judgment  of  the  learned  judge,  I  do  not 
come  to  the  conclusion  that  his  findiDgs  of  fact  do 
show  that  a  nuisance  has  been  committed.  In  fact,  I 
think,  on  a  fair  interpretation  of  his  jadgment,  he 
has  made  certain  findings  which  negative  the  idea  of 
nuisance.  The  very  first  finding  he  has  with  regard 
to  this  morning-room  is  this :  '*  It  was  an  exceptionally 
well-lighted  room,  and  even  now  is  well  lighted." 
It  is  not  well  lighted  generally,  or  irre4p6Ctive  of 
what  he  means  by  weU  lighted,  because  he  goes 
on.  "  So  that  if  the  test  were  whether  there  is 
sufficient  light  left  to  enable  the  room  to  be  used  for 
tae  purposes  for  which  it  was  desigaed  there  would 
be  no  further  question"  ;  in  other  words,  he  holds  as 
a  fact  that  this  is  a  well-lighted  room  still,  and  well 
lighted  for  the  purposes  for  which  the  room  was 
b^t ;  and  the  purpose  for  which  that  room  was  baUt 
w<)  know  was  that  of  occupation  as  a  morning-room 
for  ordinary  family  domestic  purposes.  Tberef  >re 
this  is,  to  my  mind,  a  clear  finding  that,  notwith- 
s^anding  anything  the  defendant  has  done,  the  plain- 
tiff still  has,  following  the  words  us^'d  in  Oity  of 
London  Brewery  Co,  v.  Tennant,  suffi.'ient  light, 
accordiuff  to  the  ordinary  notions  of  mankind,  for  the 
comfortable  use  and  enjoyment  of  his  bouse  as  a 
dwelling-house,  and  of  tiiis  morning-room  in  par- 
ticular. That  is,  I  think,  the  conclusion  at  whicb  he 
has  arrived  on  that  finding,  and  I  think  there  is 
nothing  in  the  rest  of  his  judgment  to  negative  that. 
He  certainly  finds  that  there  has  been  a  large  obitruc- 
tion  of  light.  As  regards  that,  I  am  as  well  able  to 
judge  as  the  learned  jud^^e  himself  to  what  extent 
there  has  been  an  obstruction.  I  do  not  think  it  can 
be  said  that  there  is  a  large  obstruction.  That  there 
has  been  an  obstruction  I  agree,  and  the  amount  of  it 
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I  am  aware  of;  bat,  even  taking  it  that  there  has 
been  a  larg^  obstmotion  of  ligbt  to  the  west  window, 
that  does  not  decide  the  question.  Then  he  says  that 
the  cheerf  alness  of  the  moroing-room  is  essendal.  I 
do  not  know  what  he  means  by  that;  but  what  I 
think  he  means  is  that,  like  every  morning-room,  the 
lighter  it  is  the  more  cheerful  it  is.  Then  he  says 
that  there  has  been  a  large  interference  with  the 
cheerful  nets  of  the  room — ^not  with  its  comfortable 
nse  and  enjoyment  as  psrt  of  the  dwellinff-house, 
but  with  its  cheerfulness.  He  makes  it  clear  later  on 
what  he  means,  because  he  says,  "I  am  convinced 
that  the  character  of  the  room  is  altered" — that 
means  in  respect  of  the  cheerfulness — ''and  that 
though  still  a  well-lighted  room  it  has  lost  in  the 
obstruction  of  light  one  of  its  chief  charms  and 
advantages.''  In  other  words,  when  the  pluntiff 
had  used  the  morning-room  witii  a  look-out  to  the 
west  wholly  unobstructed  it  had  a  charm  and  advan- 
tage in  its  special  cheeorfulness,  and  by  reaton  of  the 
deprivation  of  that  the  character  of  the  room  to  that 
extent  has  suffered ;  but  the  judge  does  not  find  that 
which  amounts  to  a  nuisance.  On  the  contrary, 
as  I  have  pointed  out,  he  finds  as  a  fact  that 
which  in  my  own  opinion  shows  that  there 
was  no  nuis^noe.  That  being  so,  it  appears  to 
me  that  the  judgment  of  the  learned  jodge,  far 
from  enabling  me  to  depart  from  the  opinion  that 
I  should  otherwise  have  formed  on  this  case,  confirms 
it ;  and  1  come  to  the  conclusion  on  the  whole  of  this 
case  that  the  plaintiff* «  case  fails,  and  that  the  action 
ought  to  have  heea  dismissed. 

Cozi!NS-Habdy,  L.J.— This  is  a  very  important 
and  extremely  difficult  case,  and,  as  there  is  a  differ- 
ence of  opinion,  it  is  necessary  that  I  should  shortly 
state  why  I  agree  with  thejudgment  given  by  my  lord. 
It  is  needless  to  say  that  I  approach  this  case  with  an 
anxious  desire  to  follow  loyally  the  decision  of  the 
House  of  Lords  in  ColU  v.  Home  and  Colonial  Stores, 
so  far  as  I  can  gather  the  principles  which 
ought  to  govern  it.  I  am  not  sure  that  I  entirely 
agree  with  my  lord  when  he  says  that  there 
was  in  substance  only  one  principle  laid  down  by  the 
law  lords  in  that  case.  I  think  I  can  trace  several 
points  of  difftirence,  though  they  are  not,  perhaps, 
material  for  the  purposes  of  the  present  case.  It  may 
be  that  in  the  very  lengthy  and  interesting  aud 
elaborate  disousiion  which  we  have  had  over  that  case 
we  have  somewhat  forgotten  that  all  the  law  lords 
based  their  judgments  upon  the  findings  of  fact  by 
Joyce,  J.  There  was  there  a  dear  finding  that  the 
proposed  buildiog  would  not  affect  the  selling 
or  letting  value  of  the  respondent's  premises; 
and  tiiere  was  also  a  finding  that  the  diminution  of 
light  would  not  materially  affect  the  respondents' 
oomfort  or  convenience.  The  decision  in  ColU  v. 
Home  and  Colonial  Stores,  therefore,  does  not  seem  to 
me  to  amount  to  more  than  this — ^that  an  obstruction 
which  neither  lessens  the  letting  or  selling  value  of 
the  house  nor  materially  affects  the  comfort  or  con- 
▼enience  of  the  occupier  does  not  in  law  justify  an 
action,  even  though  a  large  proportion  of  light 
previously  enjoyed  has  been  lost.  In  the  present  case 
I  think  it  is  dear  that  the  learned  judge  has  hdd  that 
the  letting  or  sdling  value  of  the  house  has  been 
affected  by  the  defendant's  building,  and  he  has  also 
certainly  found  that  the  comfort  or  convenience  of 
the  occupier  has  been  affected  by  it.  That  being  so, 
there  is  nothing,  I  think,  in  the  dedsion  in  ColU  v. 
Home  and  Colonial  Stores  which  in  any  way  prevents 
me  from  arriving  at  the  condnsion  which  I  propose 
to  adopt.  It  has  been  strenuoudy  argued  on  behalf 
the  appdlant  that  all  we  have  to  consider  is  the  amount 
of  light  which  has  been  left.    I  cannot  accept  that 


view  of  the  law.  It  seems  to  me  that  the  law  as 
approved  by  the  House  of  Lords,  particularly  by 
Lord  M%onaghten,  cannot  be  better  stated  than  it 
was  by  Parke,  B.,  in  WeUs  v.  Ody :  '<  The  question, 
therefore,  which  I  shall  leave  to  you  is» 
whether  the  effect  of  the  defendant's  building 
is  to  diminish  the  light  and  air  so  as  sensibly 
to  affect  the  occupation  of  the  plaintiff's  premisee, 
and  make  them  less  fit  for  occupation."  Is 
it  any  answer  to  say  that  the  room  is  still  a  wdl- 
lighted  room  P  I  thmk  not,  if  the  building  mskes  the 
room  less  fit  for  occupation ;  and  I  do  not  think  that 
we  can  bring  in  the  phrase  "  according  to  the  ordinary 
notions  of  mankind  "  to  cut  down  the  effect  whiolL 
would  otherwise  result  from  a  building  of  this 
nature.  I  for  my  part  accept  the  findings  of 
fact  of  Eekewich,  J.  He  has  found,  as  I  rei^  his 
jud^ent,  that  the  letting  and  selling  value  has 
diminished,  and  that  the  plaintiff's  moming-roooa  is 
materially  affected  so  far  as  the  oomfort  and  oon- 
venienoe  of  the  occupiers  are  concerned.  That  bemc 
so,  I  ag^e  with  my  lord  that  there  is  a  good  cause  of 
action.  I  pass  from  the  judgment  with  this  sole  re- 
mark, that  it  seems  tome  that  theleamed  j  adge  applied 
the  law  quite  correctly,  or,  to  use  a  common  phrase, 
he  directed  himsdf  properly  as  to  the  law.  When  I 
come  to  the  relief  which  he  gave  I  am  bound  to  say 
that  I  think  this  is  not  a  case  for  a  mandatory 
injunction.  There  is  no  case  of  sharp  praotioe  or  un- 
fair conduct  on  the  part  of  the  defendant.  It  is  not  a 
case  of  irrecoverable  damage,  or  of  the  house  being  ren- 
dered uninhabitable,  nor  is  it  a  case  in  which  damages 
cannot  be  regarded  as  reasonable  and  adequate  com- 
pensation. I  think  it  is  impossible  to  doubt  that  the 
tendency  of  the  judgments  of  the  House  of  Lords 
in  CoUs  V.  Home  and  Colonial  Stores  is  to  go  a  little 
further  than  was  done  in  Shetfer  v.  CUy  of  London 
Electric  Lighting  Co.  and  to  indicate  that  as  a  general 
rule  the  court  ought  to  be  less  free  in  granting  man- 
datory injunctions  than  it  was  in  years  gone  by. 
Then,  assuming  that  there  is  no  mandatory  injunc- 
tion, are  we  in  a  position  to  assess  the  amount  of 
damages  P  I  think  not.  Although  Kekewioh,  J., 
held  that  the  plaintiff  had  suffered  damages,  he  did 
not  spedfy  them.  That  being  so,  it  seeais  to  me  that 
we  are  driven  even  at  this  late  stage  to  say  that  there 
must  be  a  reference  to  the  master  in  ohambers  in  the 
usual  way,  or  to  the  official  referee  to  asoertsin  the 
amount  of  damages. 

Solicitors,  Chraham  Gordon  ;  Red/em  db  Hunt. 


From  Bail  way  Commission.     ) 
(Collins,  M.R,  and  Mathew  and  [  March  29. 

Cozens-Hardy,  L.JJ.)  ; 

Piokford's  (Limited)  v.  London  and  Nobth- 
Wbstbrn  Bailway  Co.  (a.) 

Railway — Traffic-^BatfS — Dissection  of  rate — Particu- 
lars of  services — Particulars  of  ckargfs^BeguiaUonof 
Railways  Act,  1873  (36  <£;  37  Vici,  c.  48),  s.  14. 

Under  section  14  of  the  Regulation  of  Railways  Ad, 
1873,  the  Railway  Commissioners  have  jurisdicHon,  on 
the  application  of  an  interested  person,  to  order  a  rail" 
way  company  to  state  not  only  the  items  of  the  services  in 
respect  of  which  a  rate  is  charged,  but  also  the  particular 
sums  charged  for  each  particular  service. 

Colman  v.  Ghreat  Edstem  Bail  way  Co.,  4  Ry.  &  Oa. 
Tr,  Cas.  108,  and  Birohgrove  Steel  C*).  v.  Midland 
Bail  way  Co.,  6  Ry.  &  Ca.  Tr.  Cos,  229,  approved. 

(a.)  Beported  by  F.  G.  BiJoiOEB,  Esq.,  Barrister- 
at-Law. 


VoL  un. 
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Or.  OP  App.        Piokpord's  (Limitid)  v.  Lohdoh  aitd  Nobth- Western  Railway  Co.       Ct.  op  App. 


AppMd  from  a  dedaion  of  the  Bailway  and  Oanal 
Gommisrion  Gonrt  (Bigbam,  J.,  Sir  Frederiok  Peel, 
and  Yifloonnt  Oobbam). 

On  the  application  of  Piokford'e  (Limited),  who 
carried  on  bnsinese  as  general  carriert ,  the  Bailway 
and  Canal  Commieaon  Conrt  made  an  order  on  the 
London  and  North-Westem  Bailway  Co.  for  the 
dissection  of  certain  rates  charged  by  the  company 
for  goods  traffic,  under  section  14  of  Uie  Begolation 
of  Bdiwavs  Act,  1873. 

The  railway  company  having  supplied  the  appli- 
cants with  certain  perticolars  in  porsnanoe  of  the 
order,  the  applicants  applied  to  the  commissioners  for 
the  infliction  of  a  penalty  for  disobedience  to  the 
order,  alleging  that  the  partioalars  supplied  by  the 
company  did  not  constitute  a  sufficient  compliance. 
The  following  is  an  instance  of  the  information!  given 
by  the  partLculars.  The  rate  for  soap  from  Bradford 
to  Bewibory  was  7s.  lOd.  Of  this  the  company  in 
their  particulars  attributed  26.  lOd.  as  applicable  to 
oonveyanoe  (this  being  the  maximum  charseable 
under  their  special  Act),  and  6s.  as  applicable  to 
"  other  expenses.*'  The  "  nature  and  detaU  "  of  the 
other  expeoses  were  stated  to  be  "  provision  of  station 
at  each  end,  covering  and  uncovering,  loading  and 
unloading,  collection  and  delivery."  The  applicants 
contended  that  in  default  of  a  specific  sum  being 
allotted  to  each  one  of  these  items  the  order  made 
had  not  been  complied  with. 

Section  14  of  the  Begulation  of  Bailways  Act,  1873, 
provides  as  follows:  "The  commissioners  may  from 
time  to  time,  on  the  application  of  any  person 
interested,  make  orders  with  respect  to  any  particular 
desoriptian  of  traffic,  requiriog  a  railway  company  or 
canal  company  to  distinguish  in  such  book  how  much 
of  each  rate  is  for  the  conveyance  of  the  traffic  on  the 
railway  or  canal,  including  therein  toUs  for  the  use  of 
the  rauway  or  canal,  for  the  use  of  carriages  or  vessels, 
or  for  locomotive  power,  and  how  much  is  for  other 
expenses,  specifying  the  nature  and  detail  of  such 
other  expenses." 

The  judgment  of  the  oominissioneTS  was  delivered 
by  Bigham,  J.,  and  was  to  the  effect  that  the  order 
had  not  been  sufficiently  complied  with.  The  learned 
judge  expressed  his  own  personal  opinion  that  the 
railway  company  had  done  everything  which  the  Act 
and  the  order  contemplated.  But  he  felt  himself 
bound  to  follow  a  decision  of  the  commissioners  given 
in  the  year  1882  in  the  case  of  Colmany.  OreaiEaaiem 
Bailway  Co,^  4  B7.  &  Ca.  Tr.  Cus.  108,  before  the 
court  was  presided  over  by  a  judg<«,  in  accordance 
with  the  principles  laid  down  by  Collins,  J.,  in  IHdcot, 
Newburyf  and  Southampton  Railway  Co,  v.  Qreat 
WeBiem  Bailway  Co,,  9  By.  &  Cs.  Tr.  Cat.  210,  at 
p.  229,  that  tbe  decisions  gi?en  by  the  Commission 
Court  since  its  commencement  are  binding  on  the 
Gommission  Court. 

The  railway  company  appealed. 

CrippB,  K.C.  and  W.  J.  Nohle  {Moon,  K.C.,  with 
them),  for  the  railway  company. 

Foote,  K.C,  and  Bowland  Whitehead  {Balfour 
Browne,  K.  C,  with  them),  for  the  applicants. 

The  following  cases  were  cited  :  London  and  North 
Western  Bailway  Co,  v.  Zee.  7  Times  L.  B.  603; 
Pideock  <fc  Co,  v.  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  Co,,  9  By.  &  Ca.  Tr.  Cas.  45  ;  New  Union  Mills 
Co.  V.  Ureat  Western  Bailway  Co.,  [1896]  2  Q.  B,  290,  44 
W.  B.  Big.  140;  Colmany.  Great  Eastern BaUufay  Co.,  4 
By.  &  Ca.  Tr.  Cas.  108 ;  Birchgrove  Steel  Co.  v.  Midland 
Bailway  Co.,  5  Bv.  &  Ca.  Tr.*  Cas.  229 ;  Tomlinson  v. 
London  and  North-Western  Bailway  Co.,  7  By.  &  Ca. 
Tr.  Cas.  22;  Coxon  v.  North-Eastem  Bailway  Co,,  4: 
By.  &  Ca.  Tr.  Cas.  284;  and  Liverpool  Com  Traders* 


Association  v.  London  and  North-Western  Bailway  Co,, 
7  By.  Ca.  Tr.  Cas.  126. 

CoLLms,  M.B. — ^This  is  an  appeal  from  a  decision 
of  the  Bailway  Commission.  An  application  was 
made  by  a  trader  against  a  railway  company  under 
section  14  of  the  Begulation  of  Bailways  Act,  1873, 
asking  for  an  order  on  the  railway  company  to  dis- 
integrate certain  rates,  and  to  state  not  only  the 
nature  of  the  particular  rates  of  which  the  ratee 
appearing  in  the  rate-book  consisted,  but  also  tbe 
particular  sums  charged  in  respect  of  the  particular 
rates.  Section  14  provides  as  follows :  "  Every  rail- 
way company  and  canal  company  shall  keep  at  each 
of  their  stations  and  wharves  a  book  or  books  showing 
every  rate  for  the  time  being  charged  for  the  traffic, 
other  than  passengers  and  their  luggage,  from  that 
station  or  wharf  to  any  place  to  which  they  book, 
including  any  rates  charged  under  any  special  con- 
tract, and  stating  the  distance  from  that  station  or 
wharf  of  every  station,  wharf,  siding,  or  place  to 
which  any  such  rate  is  charged."  That  is  a  provision 
for  a  station  to  station  rate.  Up  to  that  point  in  the 
section  that  is  the  extent  of  the  oUigation  on  the 
company  with  regard  to  the  condition  of  their  rate- 
book. No  larger  obligation  is  imposed  on  the  company 
till  later  in  the  section.  All  that  is  provided  for  so  far 
is  a  station  to  station  rate.  The  section  then  pro- 
ceeds :  *'  Every  such  book  shall  during  all  reasonable 
hours  be  open  to  the  inspection  of  any  person,  with- 
out the  payment  of  any  fee.*'  Then  follows  the  part 
of  the  section  with  which  we  have  especially  to  deal 
in  this  case :  "  The  commissioners  may  from  time  to 
time,  on  the  application  of  any  person  interested, 
make  orders  with  respect  to  any  particalar  description 
of  traffic  requiriog  a  railway  company  or  canal  com- 
pany to  distinguish  in  such  book  how  much  of  each 
rate  " — that  is  to  say,  each  rate  appearing  in  the  rate- 
book under  the  earlier  part  of  the  section — ''  is  for  the 
conveyance  of  the  traffic  on  the  railway  or  canal, 
including  therein  tolls  for  the  use  of  the  railway  or 
ctnal,  for  the  use  of  carriages  or  vessels,  or  for  loco- 
motive power,  and  how  much  is  for  other  expenses, 
specifying  the  nature  and  detail  of  such  other 
expenses.'* 

In  this  case  the  applicants  are  rival  traders — ^viz., 
Pickford's  (Lmited) — and  they  are  interested  in  the 
charges  made  for  cartage.  Uolike  other  customers 
who  deal  with  the  railway,  they  do  their  own  cartage, 
and,  when  the  time  came  for  them  to  pay  the  charges 
due  from  them  to  the  railway  company,  they  desired 
to  know  how  much  was  charged  for  cartage.  They 
claimed  to  be  interested  persons  within  the  meaning 
of  the  lection,  and  they  asked  for  an  order  under  the 
section,  the  ground  of  their  application  being  that 
otherwise  they  would  be  liable  to  the  risk  of  being 
prejudiced  by  undue  preferences.  The  commissioners 
made  an  order ;  and,  on  the  matter  coming  before 
them  again,  the  point  was  taken  on  behalf  of  the 
railway  company  that,  on  the  true  construction  of  the 
section,  they  were  not  under  any  obligation  to  dis- 
integrate their  rates  any  further  than  they  had  already 
done  in  particulars  given  by  them  in  answer  to  the 
application,  with  which  particulars,  however,  the 
applicants  were  not  satisfied.  To  take  an  example  of 
the  particulars,  the  company  stated,  with  regm  to 
the  rate  for  soap  from  Bradford  to  Dewsbury,  that 
the  inclusive  rate  was  7s.  lOd.,  and  they  attributed 
2s.  lOd.  to  conveyance  and  5s.  to  other  expenses. 
They  also  stated  the  nature  and  detdi  of  the  other 
expenses  by  enumeratiog  the  well-known  incidents 
which  constitute  station  terminal  services  and  the 
sei  vices  of  collection  and  delivery,  but  they  did  not 
state  the  charges  in  respect  of  each  of  those  services. 
They  contended  before  the  oommissioners,  and  they 
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liaTB  conteDded  before  ue,  that  tEej  &f«  not  bound  to 
do  mora  than  the^?  have  dooe. 

It  aeema  to  me  ttiat  in  tliU  ca§e  we  are  not  exoiti- 
BiYelj  coDcemed  with  nectim  14^  and  tbat  we  mnst 
also  look  at  iectton  15.  That  aeovioa  is  ba  foUoiri : 
*^Tbe  oommiRSiooers  shall  hare  power  to  Lear  and 
determine  any  qu*»ttioii  or  dispute  which  may  arise 
with  respect  to  the  terminal  charges  of  auy  railway 
ocmpany  where  auoh  chargea  have  not  heeo  fixed  by 
any  Act  of  Farliamenr,  and  to  decide  what  is  a 
reason  able  sum  to  be  paid  to  any  company  for  loading 
and  unloading,  coveriog,  colleotion^  delivery,  aud  other 
servioes  of  a  like  oature^  any  dedaion  of  the  cim^ 
mtaa  Loners  under  this  sect  ion  shall  be  binding  on  all 
courts  aud  in  all  legal  proceedings  whatsoever*"  That 
seems  to  involve  this — that  Parliament  thought  it  was 
possible  to  ascertain  of  what  numi  charges  made  for 
Buch  services  was  made  up, 

I  now  come  to  that  part  of  section  14  on  which  we 
have  to  put  a  confitruotion.  Havin|;f  regard  to  the 
words  of  the  section ^  I  am  of  opinion  that  the 
particulars  to  which  Parliament  meant  that  the 
trader  should  be  entitled  ate  not  only  partioulaFS  of 
the  services,  but  particulars  of  tba  charges*  The 
section  speaks  of  '*  the  nature  and  detail  of  such 
other  expenses.^'  That  seems  priTtid  facie  to  involve 
the  amount  of  the  es:penses. 

Counsel  for  the  company  rely  on  the  fact  that  the 
section  uses  the  word  **  txpenses  **  aud  not  the  word 
** charges,"  and  they  suggest  that  '^ expenses"  is 
merely  equivalent  to  services.  But  the  expenses  are 
the  charges  for  the  uerdaes,  and^  in  my  opinion,  the 
tneaDing  of  the  section  is  that  the  trader  is  entitled  to 
know  bow  much  he  U  charged  for  each  particular 
lervioe. 

The  section  was  the  subject-matter  of  a  decifiiou  in 
the  year  1882  in  the  case  Cobnan  v.  Great  Eastern 
J2n i7 iy<iy  Co.,  when  Sir  Fredmck  Peel  presided  over 
the  Com  mission  Court.  The  commissioners  there 
held  that  the  words  ^'apeoifying  the  nature  and 
detail  of  such  other  expensea^'  required  a  railway 
company,  on  whom  an  order  under  the  section  had  been 
made,  to  state  in  their  rate -book  what  terminal 
services  they  undertook  to  perform  with  regard  to  the 
particular  traffic,  and  how  much  they  charged  for 
eaoh  of  such  terminal  aerricefl,  and  that  the  company 
did  not  sufficiently  comply  with  the  section  by  giving 
a  list  of  the  various  terminal  services  which  they 
performed  and  stating  what  their  total  charge  was 
for  the  whole  of  those  Aer vices.  That  is  a  decfsion 
precisely  in  point  on  the  question  now  before 
the  court  in  favour  of  the  applicants*  It  was  followed 
in  the  oase  of  Birch'jrmfe  Steel  Co.  v»  Midland  Raihuuy 
Co*  The  j  udgment  of  Sir  Frederick  Ft  el  in  the  latter 
case  seems  to  me  to  he  good  seute  aud  in  consonance 
with  the  intention  of  the  Legislature* 

I  have  referred  to  sections  14  and  15  of  the  Regula- 
tion of  Railways  Act,  1873.  I  think  it  right  also  to 
rdfer  to  an  earlier  piece  of  legislation  on  the  subject 
— viz.^  section  17  of  the  Regulation  of  Railways  Ad, 
1868.  That  was  a  step  in  the  direction  of  giving 
traders  tbe  kind  of  relief  which  is  sought  to  this  case. 
It  enabled  them  to  obtaio  from  a  company  particulars 
of  charges  made  for  goods,  but  without  particularizing 
tbe  several  item*  of  which  the  charge  for  loading* 
unloading,  coverings  collection,  and  delivery  might 
oondst.  Parliaoifent  waa  intending  to  confvr  a 
privilege  on  traders  aa  agaiust  railway  companies, 
ai  d  that  privilege  Parliaoient  gradually  enUrged- 
The  first  provision  contained  the  limitation  1  have 
mentioned.  If  that  provision  is  contrasted  with  the 
Notion  now  under  discussion,  it  is  clear  that  the 
object  of  section  14  of  the  Act  of  1873  ii  to  extend  the 
privilege  by  removing  that  limitatioD.  Still  later 
Parliament  has  extended  the  privilege  even  farther —  \ 


viz ,  by  the  Eailway  and  Canal  Tt&Bq  Act,  1S8S, 
s«  33 r  sub- section  3^  which  gives  traden  fr^tlk 
facilities  for  obtaining  information  at  to  charges. 

The  last^mentioned  anb- section  seemed  to  me  at 
first  to  atf'ord  an  agument  in  favour  of  the  rati  way 
company^  as  implying  that  the  same  informatioii 
could  not  have  been  obtained  under  the  Act  of  187S, 
But  it  now  appears  to  mi^  to  be  clear  that  the  object 
of  sub-section  3  of  section  33  of  the  Act  of  1S88  is  to 
give  traders  a  more  aummary  remedy ^vii,,  that  of 
applying  by  letter  to  the  company,  who  ar^  liable 
under  sub- section  7  to  a  penalty  if  they  fail  to  comply 
with  the  applioatioa,  and  to  relieve  them  from  the 
necessity  of  going  to  the  Commisaion  C  mrt. 

It  is  suggested  that  it  is  an  unreasooable  hardship 
on  a  company  to  be  bound  to  give  in  their  rate-book 
a  detailed  statement  of  every  possible  rate-  I  think 
the  answer  to  that  ia  that  the  first  part  of  section  H 
of  the  Act  of  1873  is  general,  and  that  the  obligation 
to  give  details  is  only  introduced  when  an  applica- 
tion has  been  made  by  some  person  interested*  ft  is 
only  for  the  benefit  of  a  particular  person  that  this 
detailed  information  has  to  be  i^iven.  For  him  the 
company  must  distingnish  the  it«ma  of  the  variooa 
charges.  If  he  is  satisfied » it  does  not  seem  that  the 
commiaatoners  need  call  on  the  ccimpany  to  make  the 
information  public^  At  any  rate  there  iceoii  U>  \m 
dear  joriidiution  under  the  section  to  order  tba  dis- 
covery which  is  ask^d  for,  and,  therefore,  in  my 
opinion  the  appeal  fails ^ 

Mathew  and  Co^Enb-Haedt,  L.JiF^j  oonottrr^d. 

Appeal  diimiaed, 

Solicitora  for  tbe    applicaati,    Neigh,    MoweH^   A 

HaHam. 

Solicitor    for    the    railway    companj,    O^     tfe   J, 

Andrev^i. 


From  K.  B.  Div.  \     nr.w*^  ^i 

{Malbew  and  Cozens- Hardy,  L  JJ,)  J      ^**^** 

Lkadbittkr  I',  Mavos,  &o.,  of  8t*  Mautlsboki 
(No.  2).  (m.) 

MdropoIU  —  Btiildintj  —  Party  strudurc  —  Bmiiimy 
Qwntt^$  notice— LimiUiUon  nf  time  for  t^aer^m  e/ 
rights  under  notice — L'itidon  Buihling  Adt  1894  (^i 
it'  58  Vict  t\  ecj;»n,),  «.  90,  mh-m:tion  4, 

The  limitatwn  o/  3ix  mr)nUt4  mmtfofml  in  t^etiaw  •(*» 
sub'sedioTi  4,  of  the  London  Building  Ad^  1894,  tipp^m 
to  aWfj  in  tohich^  a  btiitding  owner  having 
piirtt/-wall  or  strtictKte  notice,  the  adjoining 
6ent8  thereto.  It  does  not  apply  w)i€re  diffa 
between  the  building  ownrr  and  tki  ai^'ein&g  i 
rrgard  to  the  notice,  and  arhitratori  ar#  appoimlei  U 
9ttth  the  differences* 

Appeal  from  the  refusal  of  Bucknill,  J.,  to  eaake  aa 
order  under  ord.  42,  r,  30,  for  the  purpoae  of  gifittif 
eJTect  to  an  injunction  obtained  by  the  plain tiifi 
against  the  defendants* 

Tne  plaintiffs  were  the  freeholders  of  a  hon«e  knoim 
as  No.  33,  John-street,  Marylebone ;  the  defendants 
were  the  freeholders  of  the  adjoining  house,  which 
was  kcDwn  as  No.  ;J4,  John*street« 

In  1902  a  dispute  arose  between  the  plaiiiliflf* 
tenant  and  the  defendants  with  regard  to  the  party- 
wall  between  the  two  houses «  the  tenant  having 
served  on  the  defendants  a  building  owner's  p«rty- 
wall  notice  under  section  90  of  the  Xrondon  Bittlilii^ 
Avt.  1894,  aud  the  defendants  having  served  on  Um 

(a.)  Reported  by  P.  O,  BitoKsa,  Eaq.,  Barfkltr- 

at^Law. 
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tenant  a  oounter-notioe  under  section  89,  and  the 
matter  was  referred  for  settlement  to  surveyors  in 
pursuance  of  section  91.  The  award  of  the  surveyors, 
after  dealing  with  the  differences  between  the  parties 
to  which  the  notices  related,  provided  further  that 
the  defendants  should  be  entitled  to  raise  the  party- 
wall  at  any  time  as  they  thought  fit. 

In  1904  the  defendants  proposed  to  raise  the  party- 
wall  and  commenced  building  thereon. 

The  plaintiffs,  who  had  in  the  meantime  accepted  a 
surrender  of  their  tenant's  lease,  brought  an  action 
of  trespass  against  the  defendants,  claimiog  an  in- 
junction to  restrain  the  defendants  from  raising  or 
building  on  the  party-wall  without  first  serving  a 
building-owner's  notice  on  the  plaintiffs. 

On  the  6th  of  Augiut,  1904,  the  Court  of  Appeal 
gave  judgment,  granting  the  plaintiffs  tiie  injunction 
wiiioh  they  claimed :  see  ante,  p.  118. 

On  the  nth  of  August  the  defendants  served  a 
building  owner's  party-wall  notice  on  the  plaintiffs 
as  adjoining  owners.  A  difference  arose  between  the 
parties  as  to  the  execution  of  the  works  mentioned  in 
the  notice,  and  surveyors  were  appointed  under  sec- 
tion 91  for  the  settlement  of  the  matters  in  dispute. 

At  the  expiration  of  six  months  from  the  service 
of  the  notice— t.e.,  on  the  11th  of  February,  the 
surveyors  had  not  made  their  award,  and  no  fiuther 
building  had  been  done  by  the  defendants. 

Thereupon  the  plaintiffs,  contending  that  by  reason 
of  section  90,  sub-section  4,  of  the  London  Buildiog 
Act,  1894,  the  powers  of  the  surveyors  had  lapsed, 
applied  for  and  obtained  an  order  for  a  reference  to 
an  official  referee  to  assess  the  amount  due  to  them 
for  damages  in  the  action.  They  also  applied  to 
Bnoknill,  J.,  at  chambers,  for  an  order,  under  ord. 
42,  r.  30,  directing  that  the  defendants  should  remove 
the  building  erected  by  them  upon  the  party-wall, 
and  that,  if  they  failed  to  do  so,  the  plaintiffis  should 
be  at  liberty  to  remove  the  same  at  the  expense  of 
the  defendants. 

Bucknill,  J.,  dismissed  the  application. 

The  plaintiffs  appealed. 

Sub-section  4  of  section  90  is  as  follows :  **  A  party- 
wall  or  structure  notice  shall  not  be  available  for  the 
exercise  of  any  right  unless  the  work  to  which  the 
notice  xelates  is  begun  within  six  months  after  the 
service  thereof,  and  is  prosecuted  with  due  diligence." 

(7.  Eldon  BankeSf  E.G^vadPoyBer,  for  the  plaintiffs* 

Macmorran,  K.C,  and  Q,  A.  Scott,  for  the  defend- 
ants. 

Mathew,  L.  J. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.  It  is  admitted  that  the  plaintiffs 
are  not  in  a  position  to  insiit  upon  the  order  which 
they  asked  for  at  chambers,  and  it  is  agreed  that 
the  application  shall  be  treated  as  one  for  a  sequestra- 
tion against  the  defendants  for  having  disobeyed  the 
former  order  of  this  court.  That  order  restrained 
the  defendants  from  interfering  with  the  party-wall 
without  first  putting  themselves  in  order  by  giving  a 
building-owner's  notice.  The  defendants  forthwith 
gave  the  requisite  notice,  and  a  difference  having 
arisen,  it  became  necessary  to  make  arrangements 
for  arbitration.  But,  in  consequence  of  difficulties 
which  occurred,  the  period  of  six  months  from  the 
giving  of  the  notice  elapsed  before  any  award  was 
made.  It  is  said  that  the  result  of  this  is  that  the 
defendants  are  bound  to  begin  the  necessary  pro- 
oeedings  under  the  Act  all  over  agMn«  It  would  be 
very  nard  if  all  the  expense  incurred  by  the 
defendants  in  the  previous  proceedings  had  to  be 
Uirown  away,  and  we  must  look  at  section  90,  sub- 
section 4,  of  the  London  Buildhig  Act,  1894,  to  see 
whether  the  law  requires  that  this  should  be  so.    The 


sub-section  provides  that  "  A  party-wall  or  structure 
notice  shall  not  be  available  for  the  exercise  of  any 
right  unless  the  work  to  which  the  notice  relates  is 
begun  within  six  months  after  the  service  thereof 
and  is  prosecuted  with  due  diligence."  In  my 
opinion  that  applies  to  cases  where  no  difference 
arises  between  the  building  owner  and  the  adjoining 
owner  with  regard  to  the  notice,  and  where  the 
adjoining  owner  consents  to  the  notice.  There  is 
another  section,  viz.,  section  91,  which  applies  to  cases 
where  differences  do  arise,  and  it  provides  for  the 
appointment  of  arbitrators  to  settle  the  differences. 
This  is  a  case  under  section  91,  and,  in  my  opinion,  the 
limitation  of  time  mentioned  in  section  90  does  not 
apply. 

Cozens-Hardy,  L.J.,  coocarred. 

Appeal  divmrned. 

Solicitor  to  the  plaintiff,  W.  SUhhs, 

Solicitors  to  the  defendants,  Mackrell,  Maton,  Oodlee, 
<k  Quincey, 


From  P.  D.  &  Ad.  Div.         J 

(Collins,  M.R,  and  Mathew  and  > 

Cozens-Hardy,  L.JJ.)  ) 


March  15,  18. 


**  The  Millwall."  (a.) 

Practice — Appeal-- Co-defendant  made  third  party — 
Eight  to  appeal  from  judgment  for  plaintiff  againet 
CO  -  defendant— Contract — Damages — Indemnity — Costs 
— Beasonahly  defending  action. 

The  plaintiffs  loaded  goods  on  board  a  barge  belonging 
to  one  of  the  defendants  for  conveyance  to  a  steamer.  The 
large-owners  employed  a  tug  belonging  to  the  other 
defendants  on  their  own  account,  and  not  on  behalf  of 
the  plaintiffs,  upon  the  following  terms :  "  Oaselee  dt 
Son  {fhe  tug'owners)  '*  hereby  give  notice  tliat  they  mil 
not  be  answerable  for  any  loss  or  damage  which  may 
happen  to,  or  be  occasioned  by,  any  barge  or  vessel,  or  its 
cargo,  while  in  tow,  however  such  loss  or  damage  may 
arise,  and  from  whosesoever  fault  or  default  such  loss  or 
damage  may  arise;  and  the  services  of  their  tugs  must  be 
understood  and  agreed  to  be  engaged  or  accepted  upon  the 
terms  that  they  are  to  be  heid  harmless  and  indemnified 
from  any  sudh  loss  or  damage,  and  against  the  faults  or 
defaults  of  their  servants  or  any  claim  therefor  by  whom- 
soever made.  And  the  customers  of  the  said  Oasdee  db 
Son  undertake  and  agree  to  bear,  satisfy,  and  indemnify 
them  accordingly,'*  While  being  toufed  the  barge  colliaed 
with  a  vessel  at  anchor,  and  her  cargo  was  damaged.  The 
plaintiffs  sued  both  the  defendants  to  recover  the  damage, 
and  the  tug-owners  served  a  third-party  notice  upon  the 
bargc'owners  claiming  indemnity  in  respect  of  any 
damages  and  costs  which  they  might  have  to  pay.  No 
order  was  made  under  ord,  16,  r.  53,  as  U>  the  mode  and 
extent  in  or  to  which  tJie  barge-owntrs  should  be  bound 
or  mcule  liable  by  the  Judgment  in  the  action  as  against 
the  tug-owners.  At  the  trial  the  tug  was  held  alone  to 
blame  for  the  collision,  and  Judgment  was  given  for  the 
plaintiffs  against  the  tug-owners,  and  for  the  barge- 
owners  against  the  plaintiffs,  the  plaintiffs  to  recover 
from  the  tug-owners  with  their  damages  and  costs  the 
costs  payable  by  them  to  the  barge-owners.  It  was 
further  held  that  the  barge-owners  were  liable  to  in- 
demnify tlie  tug-owners  against  the  damages  and  costs, 
and  cdso  against  the  tug-owners*  costs  of  the  action.  The 
barge-oumers  appealed  (1)  against  so  much  of  thejudg* 
ment  as  held  the  tug-owners  liable  to  the  plaintiffs ;  and 
(2)  against  the  judgment  holding  them  liable  to  indemnify 
the  tug-owners, 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister-at- 
Law. 
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Held,  a8  to  the  fir$t  appeal,  that  the  barge-oumers  had 
po  fight  of  appeal  from  the  judgment  againat  the  tug' 
owners  ;  and  a»  to  the  uoond  appeal,  (1)  thai  the  contract 
of  towage  did  not  relieoe  the  tug-owners  from  liaUUty  for 
lose  or  damage  to  third  persons,  hut  only  gave  them  an 
indemnity  from  the  person  employing  them  in  respect  of 
S'ich  liability  ;  and  (2)  that  the  tug-owners,  having 
reasonably  defended  the  action,  were  entitled  to  recover 
from  the  barge- owners  the  costs  as  wdl  as  the  damages. 

AppMd  by  the  defendantfl,  the  owners  of  The  Mill- 
wall,  from  the  jadgment  of  Sir  Fmnois  Jeaoe. 

The  action  was  brought  by  Page  &  Co.,  the  owners 
of  the  cargo  in  the  barge  Millwall,  against  Darling 
Brothers,  the  owners  of  the  barge  Millwall,  and 
Gaselee  &  Son,  the  owners  of  the  tng  Bee,  to  recover 
the  damage  snstained  by  their  cargo  through  tbe 
negligence  of  the  defendants. 

The  plaintiffs  loaded  672  bags  of  sulphate  of 
ammonia  on  board  The  MillwaU  for  conveyance  to  a 
stfamer  loading  in  a  duck  in  the  Thames,  and 
instructed  Barlmg  Brothers  to  employ  a  tug  to  tow 
the  barg^,  as  time  pressed,  and  to  debit  their  account. 
Dialing  Brothers  accordingly  ordered  a  tug  from 
Oaselee  &  Son ;  and  on  the  21  at  of  January  The  Mill- 
vxiU,  while  in  tow  of  the  tug  Bee,  came  into  collision 
with  a  barge  at  anchor  and  made  so  much  water  that 
the  cargo  was  seriously  damaged.  The  charge  for 
the  carriage  of  the  cargo,  apart  from  the  charge  for 
the  tug,  was  Is.  6d.  a  ton.  The  plaintiffs,  besides 
pUlmfag  on  the  ground  of  negligence,  also  sought 
to  recover  their  dams|^  against  Darling  Brothers 
under  a  contract  by  which  Darling  Brothers  under- 
took to  carry  the  cargo  saff  ly. 

The  defendants,  the  owners  of  The  Millwall,  denied 
that  they  had  been  negligent,  or  that  they  had  failed 
to  carry  the  cargo  safely.  In  the  alternative  they 
alleged  that  the  cargo  was  carried  on  the  terms 
established  by  the  course  of  business  and  dealing 
between  the  parties^yiz.,  that  D«rling  Brothers 
should  not  be  Uable  for  any  lots  of  or  damage  to  the 
cargo,  which  could  be,  or  in  fact  wav,  coytred  by 
insurance,  whether  such  loss  or  damage  did  or  did 
not  arise  from  the  negligence  of  Darling  Brothers,  or 
their  servants,  or  agent^  and  on  the  terms  that  the 
plaintiffs  should  insure  against  loss  of  or  damage  to 
the  goods,  and  that  the  underwriters  should  in  no  case 
have  recourse  against  Darling  Brothers,  and  that  in 
pursuance  of  the  arrangement  the  plaintiffs  did  insure 
the  cargo,  and  had  been  paid  by  the  underwriters. 
The  owners  of  the  tug  put  in  a  defence  denying  negli- 
gence. The  owners  of  the  tug  delivered  their  defence  on 
the  14th  of  June,  1904 ;  and  on  the  foUowing  day  they 
served  the  defendants  Darling  Brothers  with  a  third- 
party  notice,  claiming  that  they  were  entitled  to  be 
indemnified  by  D»rbng  Brothers  against  any  sum 
which  the  platntiffi  might  recover  from  the  tug- 
owners  for  damages  and  costs,  and  against  the  costs 
of  defendiog  the  action  and  of  the  third-party  pro- 
ceedings, upon  the  ground  that  the  towage  of  The 
MiUwaU  was  upon  their  usual  terms  (as  stat^  on  their 
billheads  and  notepaper)— viz. :  *' Gaselee  &  Son 
hereby  give  notice  that  they  will  not  be  answerable 
for  any  loss  or  damage  which  may  happen  to,  or  be 
occasioned  by,  any  barge  or  vessel,  or  its  cargo,  while 
in  tow,  however  such  loss  or  damage  may  arise  and 
from  whosesoever  fault  or  default  such  loss  or  damage 
mav  aH»e;  and  the  services  of  their  tugs  must  be 
understood  and  agreed  to  be  engaged  or  accepted 
upon  the  terms  that  they  are  to  be  held  harmless  and 
indemtiified  from  any  such  loss  or  damage,  and 
against  the  faults  or  defaults  of  Uieir  servants  or  any 
daUn  therefor  by  whcmsoever  made.  And  the  cus- 
tomers of  the  said  Gaselee  &  Son  undertake  and  agree 
to  bear,  satisfy,  and  indemnify  them  accordingly." 


Darling  Brothers,  in  their  defence  to  the  daim  by 
Gaselee  &  Son  for  indemnity,  pleaded,  so  far  as 
material,  that  if  the  tug  was  employed  upon  the 
terms  alleged,  she  was  employed  at  the  verbal 
request  and  on  account  and  at  the  expense  of  the 
plainl^s,  who  were  well  aware  of  Gaselee  ft  Son's 
terms  of  towage.  It  was  admitted  that  Darling 
Brothers  bad  notice  of  the  above-mentioned  terms  ii 
Gaselee  &  Son.  No  order  was  made  imder  ord«  16, 
r.  53,  as  to  the  mode  or  extent  in  or  to  which  Darling 
Brothers  should  be  bound  or  made  liable  by  the 
judgment  in  the  action  as  against  Gaselee  ft  Son. 

At  the  trial  of  the  action  Sir  Francis  Jeune  hM 
that  the  barge  MillwaU  was  not  to  blame  lor  the 
collision,  and  that  the  cargo  was  damaged  by  the 
negligence  of  the  tug.  He  accordingly  hdd  that  the 
plaintiffs  were  entitled  to  recover  the  dama^  snataincd 
by  them  from  the  tug-owners ;  and  he  dismissed  the 
action  against  the  owners  of  T7te  MiUwaU,  the  plain- 
tiffs to  pay  The  MiUwaiTs  costs,  and  he  held  ttiat  the 
plaintiffs  oould  recover  from  the  tug-owners,  with 
their  dunage  and  costs,  the  costs  payable  by  them  to 
the  owners  of  The  MillwalU  The  dalm  for  indemnity 
bv  the  tug-owners  as  against  the  owners  of  The 
MiUwaU  was  then  argued;  and  Sir  Francis  Jeone 
held  that  the  contract  to  employ  the  tug  waa  not 
made  by  the  owners  of  The  Millwall  as  aftents  for  the 
plaintiffs,  but  was  made  by  them  as  an  inde]>endent 
contract,  and  that,  therefore,  there  was  no  privity  ci 
contract  between  the  plaintiffs  and  the  tug-owners  so 
as  to  bind  the  plaintiffs  by  the  tug-owners'  oonditiooa ; 
and  upon  the  construction  of  the  clause  set  ont  above 
he  held  that  a  right  of  indemnity  existed,  and  that 
the  owners  of  The  MiUwaU  were  liable  to  pay  to  the 
tug-owners,  who  had  reasonably,  though,  as  it  tuned 
out,  wrongly,  defended  the  action,  all  the  damages 
and  costs  which  the  plMutiffs  would  reoover  from  the 
tug-owners,  and  also  the  tug-owners'  costs  in  the 
action. 

The  tug-owners  appealed  against  the  judgment 
holding  them  liable  to  the  plaintiflis ;  and  the  owners 
of  The  Millwall  appealed  both  against  so  much  of  the 
judgment  as  pronoimced  the  tug-owners  liaUe  to  tiie 
plaintiffs,  and  also  against  the  judgment  holdmg 
them  liable  to  indemnify  the  tug-owners.  The  tug- 
owners  subsequently  withdrew  tneir  appeaL  Kettaer 
the  damages  nor  the  costs  in  any  of  tiie  proceedings 
wfre  actually  paid,  execution  having  been  stayed 
pending  the  appeals. 

Upon  the  appeal  by  the  owners  of  The  MiUwaU 
against  that  ^ut  of  the  judgment  holdmg  the  tug- 
owners  liable  to  the  plaintiffs  coming  on  for  hearing, 

March  15.— fifcru<(on,  IT.C.,  and  A.  D.  Bateson,  for 
the  plaintifb,  took  the  preliminary  objection  that,  as 
the  owners  of  The  Millwall  had  succeeded  against  tiie 
plaintiffs  in  the  court  below,  they  had  no  right  of 
appeal.  They  could  not  appeal  against  a  judgment  in 
their  favour.  The  tug-owners,  wno  were  unsuoceseful 
in  the  court  below,  alone  could  appeal  against  the 
judgment,  and  they  had  withdrawn  their  appeaL 
The  doctrine  of  subrogation  does  not  assist  the  owners 
cf  The  MiUwaU.  They  can  only  be  subrogated  to  such 
rights  as  the  tug-owners  have,  and  as  the  latter  have 
withdrawn  their  appeal,  that  right  has  gone,  and  the 
owners  of  The  MillwaU  cannot  be  subrogated  to  it 
Further,  there  cannot  in  any  court  be  any  subrogatiosi 
until  payment,  which  has  not  oooorred  here.  The 
appeal,  therefore,  is  not  competent :  Wett  of  England 
Fire  Insurance  Co.  v.  Isaacs,  [1897]  1  Q.  B.  226,  45 
W.  E.  Dig.74. 

Carver,  K.C.,  and  F.  Laing,  E.G.  (B.  H.  BaUoek 
with  them),  for  the  owners  of  The  MiUwaU.—'IU 
tuff-owners  have  served  a  third-party  notice  under 
ord.  16,  rr.  48,  55,  claiming  indemnity  froai  the 
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ownera  of  The  MiUwaU,  and  the  latter  may  perhaps  be, 
though  it  is  not  admitted  that  they  are,  boond  by  the 
judgment  against  the  tuir-owners.  They  are  entitled 
to  appeal  against  that  judgment,  as  their  rights  may 
be  prejudicially  affnoted  by  it.  Section  19  of  the 
Judicature  Act,  1873,  taken  in  conjunction  with  ord. 
68,  r.  1,  gives  a  right  of  appeal.  It  is  not  contended 
that  a  right  of  ap^al  can  be  based  upon  tiie  doctrine 
of  subrogatfon. 

OOLLIHS,  MB.— This  is  a  preliminary  objection 
taken  by  the  plaintiffi  to  this  appeal.    The  action 
arises  in  this  way.    The  plaintiffs  were  the  owners  of 
cargo  loaded  in  a  bai^  called  TJ^e  MiUwall  for  oon- 
▼eyance  to  a  ship  which  was  beins  loaded  in  a  dock 
in  the  Thames.    While  Th€  MiUwaU  was  being  towed 
by  a  tug  she  came  into  coUiaion  with  a  Wee  at 
anchor,  and  the  cargo  on  board  The  Millioall  was 
damsgfd.    The  plaintiffs  brought  an  action  agaiost 
both  the  owners  of  The  MilltoaU  and  the  owners  of 
the  tug  to  recover  the  damage  to  the  cargo,  and  the 
learned  President  held  that  the  tug  was  to  blame  and 
not  The  MiUwalL    He  accordingly  gave  judgment 
for  the  plaintiffii  as  against  the  tog-owners,  and  for 
the  owners  of  The  MiUwall  as  against  the  plaintiffs, 
atid  he  ordered  that  the  plaintiffi  should  pay  oosts  to 
the  owners  of  The  MiUwall,  and  that  the  plaintifi 
should  recover  the  costs  so  paid  from  the  tug-owners. 
From  that  judgment  the  tug-owners  gave  notice  of 
appeal ;   but  that  appeal  was  withdrawn.    There  is 
tberefore  no  appeal  by  the  tug-ownt rs  from  the  judg- 
ment in  favour  of  the  plaintiffi.    After  that  matter 
had  been  disposed  of,  the  claim  by  the  tag-owners  for 
indemnity  from  the  owners  of  The  MiUwaU  came  on 
for  hearing,  the  plaibtiffs  not  being  present  at,  and 
not   being   concerned   in,  that    inquiry ;    and    the 
learned   President   held   that   the   owners   of   The 
MiUwaU  were  bound  to  indemnify  the  tug-owners, 
and  he  accordingly  ordered  them  to  pay  to  the  tuff- 
owners  all  the  damages  and  costs  wmoh  the  plaintiffs 
would  recover  from  uie  tug-owners  and  also  the  tug- 
owners'  own  costs.    The  owners  of  The  MiUwaU  have 
^v^n  notice  of   appeal   against   so   much   of   the 
judgment  as  pronounced  in  favour  of  the  plaintiffd' 
claim  against  the  tug-owners  and  also  against  the 
judgment  holding  them  liible  to  iodemnify  the  tug- 
owners.    By  that  notice  of  appeal  they  therefore  seek 
to  question  the  judgment  as  between  the  plaintiff* 
and  the  tug-owners.    It  is  objected  on  the  part  of 
the  plaintiffs  that  that  is  not  an  appeal  which  the 
owners  of  The  MUlwail  are  entitled  to  bring,  it  being 
a  judgment  between  other  parties,  and   that   the 
owners  of  TJie  MiUwaU  cannot  appeal  against  that 
judgment  uoless  they  are  subrogated  to  the  rights  of 
the  tug-owoers  who  are  parties  to  the  judgment. 
The  owners  of  The  MiUwaU  are  obviously  not  parties 
to  the  judgment  in  favour  of  the  plaintiffs  as  against 
the  tog-owners,  and  they  are  not  subrogated  to  any 
rights  of  the   tug-owners   under  which   they   can 
appeal  from  tht  judgment.    They  can  only  take  the 
rights  which  the  person  to  whom  they  are  subro- 
gated have ;   and  inasmuch  as  the  tug-owners  h«ve 
al>andoned  their  right  of  appeal,  it   is  impossible 
to  subrogate  the  owoert  of  The  MiUwall  to  a  right 
of   appeid    which    has    been  abandoned.     Counsel 
fi<r    tbe    appellants    indeed    admitted   that;    an^l 
tbey  rested  the  right  of  appeal  upon  the  rules  as  to 
third-paity  procedure.      But  whtn   one   comes   to 
extmine  those  rules  it  seems  to  me  that  no  proceeding 
has  been  taken  and  no  directions  have  b-en  given  by 
the  court  which  have  the  effect  of  putting  the  owners 
of    The    MiUwall  in    a    position    to  question   the 
judgmeikt  in  favour   of    the   plaintiffs    as  against 
the  tog-owners.    Ord.  16,  r.  53,  is  the  rule  deal- 
ing with  the  matter,  and  that  rule  provides  that 


"the  court  or  a  judge,  upon  the  hearing  of  the 
application  mentioned  in  rule  62" — that  is  a  rule 

Providing   for   directions    as   to   the   trial   of    the 
ability  of  the  third  party  to  make  the  contribution 
or    indemnity    claimed — "may,    if  it  shall  appear 
desirable  to  do  so,  give  the  third  party  liberty  to 
defend  the  action  upon  such  terms  as  may  be  just,  or 
to  appear  at  the  trial  and  take  such  part  therein  as 
may  be  just,  and  generally  may  order  such  proceed- 
ings  to  be  taken,  documents    to  be  delivered,   or 
amendments  to  be  made,  and  give  such  directions  as 
to  the  court  or  judge  shall  appear  proper  for  having 
the  question  most  conveniently  determined,  and  as  to 
the  mode  and  extent  in  or  to  which  the  third  parry 
shall  be  bound  or  made  liable  by  the  judgment  in  the 
action."    Now  no  order  has  been  asked  for  or  made 
determining  that  the  third  parties — the  owners  of  The 
MiUwaU — are  to  be  bound  by  the  judgment  in  the 
aotion  as  between  the  plaintiffs  and  the  tug- owners. 
Therefore,  so  far  as  I  know,  it  may  be,  though  I 
desire  to  express  no  opinion  upon  the  point,  that  there 
is  nothing  Wnding  the  owners  of  The  MiUwall  by  the 
judgment  between  the  plaintiffs  and  the  tuff-owner«, 
and  it  is  clear  that  there  is  no  provision  made  in  that 
rule  or  in  any  other  rule  whereby  the  owners  of  The 
MiUwaU  are  substituted  as  defendants  for  the  tug- 
owners  so  as  to  give  them  a  right  of  appeal  in  their 
own  name.    Counsel  could  not  point  to  any  order 
giving  them  any  special  rights  in  the  mattor.    The 
owners  of  The  MiUwaU,  therefore,  have  no  right  of 
appeal,  either  under  the  principle  of  subrogation  or 
under  the  provisions  of  the  rules,  against  tbe  judg- 
ment between  the  plaintiffs  and  tug-owoers.    The 
appeal,  so  far  as  it  affects  the  plainti£,  must  be  dis- 
missed with  costs. 

Mathbw,  L  J. — I  am  of  the   same  opinion,  and 
have  nothing  to  add. 

Cozbns-Haedy,  L.J.— I  am  of  the  same  opinion. 
It  seems  to  me  to  be  dear  under  the  rules  that  the  mere 
bringing  in  of  a  third  party  does  not,  apart  from 
a  subsequent  order,  make  the  judgment  in  th«  aotion 
binding  upon  him,  bscause  by  ord.  16,  r.  63,  the 
court  or  a  judge,  upon  the  hearing  of  an  application 
for  directions,  can  make  an  order  as  to  the  mode  and 
extent  in  or  to  which  the  third  parties  shall  be  bound 
or  made  liable  by  the  judgment  in  the  action.  That 
coDclution  is  strengthened  by  ord.  16,  r.  55,  which 
is  the  particular  rule  under  which  the  third-party 
notice  ^as  served  in  the  present  case,  for  under  that 
rule  one  defendant  m%y  claim  contribution  or  in- 
dt^mnity  from  any  other  defendant,  and  the  same  pro- 
cedure is  to  be  adopted  as  in  other  cases,  "but 
nothing  herein  contained  shall  prejudice  the  rights  of 
the  plaintiff  against  any  defendant  in  the  action." 
One  of  the  rights  of  the  plaintiffs  as  against  the  tug- 
owners  is  contained  in  a  judgment  against  the  latter 
which  is  not  appealed  from,  and  the  present  appMl 
by  the  third  parties  is  directly  in  the  teeth  of  the 
words  at  the  end  of  rule  55,  to  which  I  have  referred. 
No  order  has  been  made  enabling  the  owners  of  The 
MUlwail  to  defend  the  action  as  Mtween  the  plaintiffs 
and  the  tug-owners.  There  is  a  lie  between  the 
plaintiffs  and  the  owners  of  The  MiUwall,  in  which 
the  owners  of  The  MiUwaU  were  successful.  There 
is  another  lie  between  the  plaintiffs  and  the  tug- 
owners,  in  which  the  plaintiffi  were  successful.  We 
are  asked  to  say  that  the  owners  of  The  MiUwall 
have  some  right  of  appeal  against  the  judgment  in 
the  second  lie.  There  is  no&ing  in  the  Judicature 
Act  or  the  rules  giving  such  a  right.  I  think  that 
the  limits  to  which  the  right  of  appeal  extend  in  the 
exceptional  cases  dealt  with  in  order  16  are  shown  by 
the  inOgment  of  Cotton,  LJ.,  in  In  re  Younga,  30 
Ch.  b.  421,  at  p.  426,  where  he  says  that  '*  there  is 
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no  powar  to  give  to  a  pereon  who  oonld  not  be  madd 
ft  partj  to  QkB  action  lesye  to  appeal  against  the 
judgnaenti"  If  tlia  owners  of  The  MillwaU  bad 
obtaioed  an  order  allowing  them  to  defend  the  action 
aa  ag&inst  the  tug- owners,  then  very  poidblj  th&f 
might  ha^e  appealed  agatnat  the  judgment.  They 
cannot  do  bo  now> 

M*rch    11.— Carver,    K.C.y  and    F.   I^ing,    K.C\ 
{M*  H.   Balloch   with  them),  for  the  o^nen  of    Tht 
MiUwalL—Th^   tug-ownera  are    not    liable    to    the 
plaiatiffs.     The  plain tiffa  directed  the  ownera  of  The 
Milhoall  to  employ  a  tug  to  tow  the  barge,  and  when 
the  latter  employed  the  tug  they  did  io  at  agents  for 
the    plaintiffs.      There     was    therefore    piiTity     of 
oontraot  between  the  plaintiff i  and  the  tag^ownen^ 
and  the  proviftioni  of  the  contract  made  by  the  owners 
of     The    MiUwall    and    the    tngownera    bound    the 
plaintiffs.     Even  if  there  waa  no  privity  of  contract, 
masmnch   as  the  plain tiff'ij  directed  the   owneri  of 
The  Mill  wall  to  employ  a  tug,  they  cnnat  be  taken  to 
have  directed  them  to  do  so  upon  the    mual  term«. 
The    nsual    termij    and,    indeed,    the      on]y    termi 
upon  which  a  tug  could   have  been  employed ^  were 
the  terms  upon  which  Gaaelee  &  Bon  agreed  to   tow* 
It  is  impoagible  to  9&J  that    the  tug* owners  were 
liable  to  the  plaintiffs  for  negligence  when  they  only 
aceepted  the  towage  upon  the  terms  that  they  were 
not  to  be  liable  for  negligence.     Ddaurier  v,  Wyllie, 
17  B.    167,  IB   in   point*    Illustrationa  of  the  same 
principle    are    afforded    by    ffall    ▼.    North- Eaitern 
Raihmij  Co.,  23  W,  R.  800,  L*  E,  10>  Q^B.  439  ;  Singer 
Manu/aciuring    Co.    t*    London    and     t^outh- Western 
BaUmay  Co.,  42  W.  B,  a47»[1891],  I  Q.  B.  833  j  and 
Keent  v,  Thoman,  ante,   p,  336,  [1905]  1    K.  B.  136. 
Secondly,  if    the    tug-owners    were    liable    to   the 
plaintiffs,   they  have  no    right    of    indemnity  over. 
Under writars  who  a|^eed  that  if  their  assured  became 
liable  to  pay  and  paid  aa  damages  for  running  down 
any  other  ship  any  sum  not  exceeding  the  value  of  the 
veBBel  insured  I  they  would   repay  to  the  aasured  a 
certain  proportion  of  that  sum,  were  held  in  Xmoi  v. 
Fox,  16  W.  E.   1053,  L.  R.  3  0*  P,  630,    17  W.   E. 
893,  L.  R.  4  0,  P.  665,  not  liable  to  pay  any  portion 
of  the  costs  which  the  assured  incurred  in  Huceessfully 
defending    an  action    of    oolHaion   brought    against 
him.      The  indemnity  clause  here  only  covers  '*such 
loss  or  damage'^ — that  is,  Iosb  or  damage   to    the 
cargo.    There  is  no  oontract  to  indemnify  the  tug- 
owners  against  costs.     The  judgment  is  therefore 
wrongs 

J*  A,  Hamilton^  K.O^f  and  BatlhathCf  for  the  tug- 
owners* — The  clause  in  question  does  not  aff^t  the 
cargo-owner s«  It  is  only  operative  as  between  the 
tug- owners  and  the  barge-ownerB.  It  is  because  the 
tug-ownerfl  have  come  under  an  obligation  to  third 
peraons,  whether  cargo -owners  or  otheri,  that  the 
indemnity  clauiie  is  required.  The  clause  assumes 
Buch  a  liability  and  gave  an  indemnity  in  respect 
thereof.  Therefore  the  tug-owners  had  no  defenoe 
under  the  dause  to  the  action  by  the  plain  tiff  a.  There 
being  no  privity  of  contract  between  the  tug-owners 
and  the  cargo -owners^  the  latter  had  a  good  cause  of 
action  against  the  former.  Secondly,  the  canse 
covert  the  costs  of  reasonably  defending  the  action  : 
Mammond  v.  Butsey,  20  Q.  B.  D,  79,  36  W.  E.  Dig.  65. 
The  tug-owners^  by  giving  the  barge-ownera  a  third- 
party  notice,  gave  them  an  opportunity  of  protecting 
their  interests,  either  by  taking  over  the  defenoe  of 
the  action,  or  by  giving  the  tug- owners  notice  not  to 
defend,  and  that  if  they  did  defend  tha^  would  do  so 
at  their  own  risk.  The  harge^ownen  did  not  do  this. 
The  coats  are  therefore  recoverable* 


Oarwr,  KM,,  in  rtply*— The  first  part  of  the  dauae 


is  quite  general,  and  is  independent  of  the 
parr,  which  gives  the  indemnity* 

March    18.— Colmms,    M*B.— Thia    is    a    dispute 

between  the  barge -owners  and  the  tug-owneti,  and 
that  dispute  turns  up^n  the  contract  of  towage  m^de 
between  them.  It  is  contended  by  the  tug-ownen 
that  the  effect  of  that  contract  is  to  shift  all  responsi- 
bility for  the  damage  done  to  the  cargo  from  them  on 
to  the  barge*  owners.  The  learned  Preaidentt  taking 
that  view,  held  that  the  contract  had  the  effect  d 
shifting  from  the  tug- owners  to  the  barge-owneft 
the  entire  liability  for  the  damage  to  the  cargo.  That 
was  a  decision  most  unwelcome  to  the  barge -owners, 
who  had  been  acquitted  of  all  blame  in  tae  matter, 
whereas  the  tug-owers  had  bean  held  atone  to  blaBi% 
and  they  were  naturaJly  startled  at  the  result.  Tk» 
queation,  however,  arises  upon  the  agreement  which 
the  barge-owners  made  with  the  tug-ownett-  It 
seems  to  me  that  that  agreement  presents  no  real 
difficulty*  It  aeems  to  be  cle«r  that,  upon  the  terms 
of  that  agreement,  the  liability  for  any  loss  or  damage 
is  taken  from  the  tug -own  era  and  placed  on  the  barg^ 
owners*  Now  cornea  this  question.  The  bacg»* 
ownerfl,  being  in  that  disagreeable  predioauiMltv 
sought  to  force  the  plainbffs  to  discuss  with  tiem 
whether  that  part  of  the  original  judgment  which 
held  the  tug-owners  liable  to  pay  to  the  pUinci^  tb« 
amount  of  the  damage  done  to  the  cargo  was  ttgli* 
and  for  that  purpose  they  gave  notioe  of  appeal  ftom 
that  judgment.  The  tog-ownera  had  given  notice  of 
appeal  against  that  judgment,  but  they  withdrew 
that  notice.  We  held  a  few  days  ago  that  the  barm- 
owners  had  not  put  themselves  in  the  position  of  th« 
tug- owners  bo  as  to  entitle  them  to  contest  that 
decision.  The  bar|e-owners  now  contend^  that 
that  judgment  against  the  tug-owners  is  not  binding 
upon  them,  and  they  seek  to  show  that  it  is  wrong 
upon  the  ground  that  the  tug-owners,  as  between 
themselves  and  the  plaintiffs,  are  exempt  from  Uability 
for  negligence*  It  may  be  that  that  judgment  is  not 
binding  upon  the  barge-owners,  and  that  they  »re 
entitled  to  show  that  it  is  wrong,  and  that  the  tug* 
owners  ought  not  to  have  been  held  liable  at  all.  1 
do  not  decide  that  it  is  open  to  the  bat^-ownin  to 
contest  that  judgment  upon  a  collateral  issue*  I  will 
assume  that  they  are  entitled  to  do  so  for  thepttipd««i 

of  the  present  argument.  

I  now  come  to  the  terms  of  the  oonlra43il  opoo 
which  the  tug- owners  undertook  to  tow  the  bai%&. 
Mr,  Carver  first  of  all  contends  that*  in  the  drcum- 
etances  under  which  that  document  came  into  exist* 
enee,  it  established  privity  of  contract  between  the 
plaintiffs  and  the  tug-owners,  and  that  therefore  the 
tug-ownera  were  relieved  of  all  liability  to  the 
plaintiffs*  That  is  a  questioii  of  fact,  dep«iidlnt  upon 
the  circumstances  in  which  the  engagement  of  ifae 
tug  was  made*  The  learned  President  came  to  tbe 
conclusion  that  privity  of  contract  had  not  beoi 
established  between  the  pldntiffs  and  the  tug-owner*, 
and  that  the  barge- owneri  made  the  contract  directly 
with  the  tug-owners  on  their  own  behalf*  It  ia 
not  necsessary  to  refer  to  the  evidence  upon  that  part 
of  the  case.  I  see  no  reason  for  differing  Irom  the 
conclusion  arrived  at  by  the  learned  President,  1 
think  that  he  arrived  at  the  fair  meaning  of  the 
arrangement  between  the  parties.  Therefore  I  stairt 
with  this,  that  the  document  did  not  create  privity  ol 
oontract  between  the  plain  tifl^  and  the  tug-owiiit^ 
Upon  the  hypothesis  that  privity  of  oontroflit  ii 
not  established,  Mr*  Carver's  next  oontentiGiii  k 
that  the  true  effect  of  the  document  is  to  retiiif^ 
the  tug-owners  from  all  liability  for  loss  or  damage 
in  respect  of  the  carriage  of  the  cai^fo— in  o4b^ 
words,  that  Uie  carvo  waa  carried  at  owneri*  riik. 
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my  opixiion,  upon  the  constraction  of  this  dooament, 
it  does  not  amonnt  to  a  contract  to  carry  the  cargo 
at  owners'  risk.  It  presupposes  a  liability  to  some 
one  on  the  part  of  the  tu^-owners,  and  it  secures  an 
indemnity  to  them.  It  is  a  contract  of  indemnity 
against  a  liability  which  the  tug-owners  require  to  be 
indemnified  against.  Mr.  Carver  contended  that  the 
first  part  of  the  document  stands  alone,  and  is  per- 
fectly general  in  its  terms,  and  amounts  to  a  declara- 
tion that  the  goods  are  to  be  carried  at  owners'  risk. 
The  answer  to  that  contention  is  that  the  document 
does  not  stop  there.  The  whole  document  is  a  contract 
of  indemnity  to  the  tug-owners  against  "  such  loss  or 
damage" — ^that  is,  the  loss  or  damage  preyiously 
mentioned.  The  barge-owners,  therefore,  undertake 
to  indemnify  the  tug-owners  against  claims  by  any- 
one for  damage  to  Yeasel  or  cargo  occasioned  by,  as 
in  the  present  case,  a  collision.  Therefore  tiie  point 
that  there  is  no  liability  upon  the  part  of  the  tug- 
owners  to  the  plaintiffs  fails. 

Now  comes  the  further  contention  that,  admitting 
liability  to  indemnify  the  tug-owners,  that  indemnity 
must  be  limited  to  the  damage  occasioned  to  the 
cargo,  and  does  not  include  the  costs  which  the  tug- 
owners  have  been  held  liable  to  pay.  That  raises  the 
question  whether,  having  regard  to  all  the  circum- 
stances, the  tug-owners  in  defending  the  action  acted 
otherwise  than  xeasonably.  The  case  falls  wittiin  the 
principle  which  was  laid  down  loog  ago,  and  is  now 
well-established.  It  was  laid  down  in  1869  in  Broom  v. 
Hall,  7  0.  B.  N.  S.  603,  9  W.  B.  0.  L.  Dig.  32,  the 
head-note  in  which  case  is  as  follows :  "  A.,  a  broker, 
Gontracted  with  B.  for  the  purchase  (on  behalf  of  C.) 
of  certain  goods.  0.  refusiog  to  accept  the  ^od«,  B. 
sued  A.  for  the  breach  of  contract.  C.  had  notice  of  the 
proceedings,  but  repudiated  his  liability,  and  A. 
defended  the  action  unsuccessfully.  In  an  action  by 
A.  a^^ainst  C.  for  damages  and  costs  paid  and  incurred 
by  him  in  the  first  action,  C.  paid  into  court  enough 
to  cover  the  damages  only,  and  it  was  left  to  the  jury 
to  say  whether  A.,  in  defending  the  former  action, 
had  pursued  the  course  which  a  prudent  and  reason- 
able man  would  have  done  in  his  own  case.  The  jury 
having  found  for  the  plaintiff— held,  that  A.  was 
entitl^  to  recover  the  costs."  No  doubt  after  that 
decision  one  or  two  cases  were  decided  which  did  not 
give  full  effect  to  it.  One  such  case  was  Baxendale  v. 
London,  Chatham,  and  Dover  Bailway  Co.,  23  W.  B. 
167,  L.  B.  10  Ex.  35.  But  in  the  subsequent  caie  of 
Hammond  v.  Bussey  all  the  cases  were  considered  and 
full  effect  was  given  to  the  decision  in  Broom  v.  Hall, 
In  the  present  case  there  was  no  jury  to  decide 
whether  the  tug-owners  acted  reasonably  in  defending 
the  action,  but  the  learned  President  found  that  they 
acted  reasonably  in  defending,  and  tbat  they  had  a 
right  of  indemnity  over  for  the  costs  to  which  they 
had  been  put.  The  evidence  that  they  had  acted 
reasonably  IS  strong.  They  gave  the  barge-owners, 
who  were  ultimately  liable,  full  notice  of  the  daim, 
they  served  a  third-party  notice  upon  the  barge-owners 
which  gave  them  full  opportunity  of  intervening  and 
disputing  the  daim,  or  of  aBcertaining  the  extent  of 
the  loss  and  paying  it,  and  in  these  drcumstances  it 
is  not  competent  K>r  them  to  throw  upon  the  tug- 
owners  the  whole  burden  of  the  litigation.  The 
learned  Preddent  came  to  the  condunon  that  the 
tug-owners  did  all  that  they  reasonably  could  in 
ascertaining  whether  they  were  liable  to  the  plaintiffs, 
and  in  diminishing  the  amount  of  the  loss,  and  that, 
therefore,  they  had  a  right  of  indemnity  over  against 
the  barffe-owners  for  fiie  oosts  to  wmch  they  were 
rendered  liable  in  those  proceedings.  In  these  dr- 
cumstances, the  barge-owners  are  liable  to  repay 
those  costs  to  the  tug-owners.  Mr.  Carver  says  tnat 
the  document  does  not  in  terms  indade  the  costs,  but 


only  the  **  loss  or  damage."  No  doubt  that  is  so,  but 
it  is  not  oondudve  of  uie  matter.  By  reason  of  the 
existence  of  the  contract  of  indemnity  which  renders 
the  third  parties  liable  in  a  certahi  event,  there 
arises,  upon  the  happening;  of  that  event,  the  question 
whether  the  tug-owners,  in  whose  favour  the  indem- 
nity is  given,  have  acted  reasonably  in  contesting  the 
daim  made  asainst  them.  The  contract  of  indemnity 
gives  the  thira  parties  an  interest  in  that  question, 
and  the  third-party  procedure  gives  them  full  oppor- 
tunity of  meeting  or  contesting  that  daim.  The 
liability  to  pay  the  costs  does  not  arise  directly  out  of 
the  contract  of  indemnity,  but  comes  into  ^dstenoe 
afterwards,  and  arises  out  of  the  conduct  of  the  parties 
after  the  contract  of  indemnity  is  come  into  operation 
and  a  daim  has  been  made  wluch  gives  rise  to  a  right 
of  indemnity  under  the  contract.  Sometimes  a  pro- 
vision for  the  payment  of  the  costs  is  introduced  into 
the  contract  of  indemnity  itsdf,  but  it  does  not  follow 
that  where  it  is  not  so  introduced  the  right  to  indem- 
nity against  those  costs  is  exduded.  For  these 
reasons  the  Judgment  of  the  learned  Preddent  was 
right  and  the  appeal  must  be  dismissed. 

Mathew,  L.  J. — ^I  am  of  the  same  opinion. 

Cozens-Habdy,  L.J. — ^I  am  of  the  same  opinion. 
I  agree  with  the  Master  of  the  Bolls  that  upon  the 
facUi  no  privity  of  contract  has  been  established 
between  the  plaintcffii  and  the  tug-owners,  and  that 
the  conditions  were  applicable  only  as  between  the 
tug-ownefs  and  the  iMorge-owners.  The  only  point 
upon  which  I  desire  to  add  anything  is  upon  the  ques- 
tion whether,  inasmuch  as  costs  are  not  mentioned  in 
the  indemnity  contract,  the  tug-owners  can  recover 
from  the  barge-owners  the  costs  of  defending  the 
action  brought  against  them  by  the  plaintiffs.  It  is 
wdl  settled  in  one  large  dass  of  case  that  the  costs  of 
litigation  are  recoverable  by  the  person  entitled  to  the 
indemnity.  The  dass  of  case  to  which  I  refer  is  that  of 
two  trustees  being  hdd  liable  for  breach  of  trust,  one 
of  whom  is  primarily  liable,  in  which  case  it  is  well 
established  Uiat  the  trustee  primarily  liable  is  bound 
not  only  to  make  good  to  his  co-trustee  the  loss 
incurred,  but  also  the  costs  to  which  the  co-trustee 
has  been  put.  That  has  been  dedded  in  Lockhart  v. 
Beilly,  4  W.  B.  438,  25  L.  J.  Ch.  697,  and  in  a  very 
recent  case  before  Warrington,  J.,  of  In  re  Linsley, 
ante,  p.  172,  [1904]  2  Ch.  785.  In  this  latter  case 
Warrington,  J.,  hdd  that  ''a  solidtor- trustee,  to 
whom  the  management  of  the  trust  has  been  left  as 
the  actiog  trustee,  is  liable  to  indemnify  his  co-trustee 
against  the  costs  of  an  action  caused  by  his  negligent 
conduct  of  the  trust  business,  even  where  no  actual 
loss  has  been  thereby  occadoned  to  the  trust  estate." 
Ttiat  is  the  prindple  upon  which  the  learned  Preddent 
proceeded  in  the  present  case,  and  it  is  no  new  prin- 
ciple, but  one  long  established. 

Appeal  diemiesed, 

Solidtor  for  the  plaintiffs,  JameB  BaUaniyne. 

Solidtors  for  the  barge-owners,  Keene,  Maryland, 
Bryden,  A  BenneU. 

Solidtors  for  the  tug-owners,  J,  A.  di  H,  E. 
Famfield. 
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In  re  Good. 
Habinoton  v.  Watts,  (a.) 

Will— Charity — Perpetuity — Oi/t  to  officers*   mess  /or 
upkeep  of  library, 

Oi/t  of  residuary  estate  for  upkeep  of  a  mess  library 
held  to  be  a  charitable  gift  unthin  the  Statute  of  Elizabeth 
(43  Eliz.  c.  4).  Oi/t  o/  leaUhold  houses  /or  old  officers 
o/  a  regiment  at  a  small  rent  during  their  li/e  held  void 
/or  perpetuity, 

Inome  Tax  Coaami^noners  v,  Pt'm^el,  [1891]  A,  C. 
583,  39  W.  B,  Dig.  217,  ditcussed  and  explained. 

In  re  Stratbeden,  42  W.  B,  647,  [1894]  3  Oh.  265, 
approved, 

Origioating  sammons. 

Tcioints  Go  d,  formerly  a  Bergeant  in  the  14th 
Begim^nt  (now  the  2Qd  Mttalion  Prinoe  of  Wales' 
Ofm  West  Yorkshires),  who  died  on  the  12th  of 
September,  1904,  disposed  of  his  property  by  his  will 
as  follows  :  '*  I  give  to  the  officers'  mess  of  the  2Qd 
Battalion  14th  Begiment,  my  old  happy  home,  all  my 
books  and  bookcases  whatsoever  and  wheresoeyer  for 
the  use  of  the  officers  of  the  aforesaid  meu  only  and, 
subject  as  aforesaid,  the  whole  of  my  residuary  estate 
and  the  inyestments  and  income  thereof  in  trust  for 
the  aforesaid  officers'  mess  abiolutely,  and  I  give 
them  the  same  aooordingly  to  be  invested,  and  the 
dividend  and  annual  income  only,  arising  therefrom  to 
be  paid  to  the  aforesaid  officers'  mess  to  maintahi  the 
said  library  and  for  the  renewal  of  books  for  ever." 
It  was  also  provided  in  the  will  that,  when  there  was 
any  balance  over  in  any  year  after  providing  for  the 
upkeep  of  the  library,  such  balance  should  be  spent 
in  the  purchase  of  plate  for  the  mess.  There  was  a 
further  devise  of  "  my  two  houses  at  Byde  for  the  use 
of  old  officers  of  the  regiment  at  a  smdl  rent  during 
their  life."  Tne  gross  value  of  the  estate  was  sworn  at 
£7,000  or  thereabouts. 

By  this  summons  the  following  questions  were 
asked  among  others :  (1)  Whether  the  l>equest  of  the 
testator's  residuary  estate  to  the  officers'  mess  of  the 
2nd  Battalion  West  Y«  rkshire  Begiment  '*  the  iocome 
only  therefrom  to  be  paid  to  maintain  a  library  and 
renewal  of  books  for  ever"  was  a  good  charitable 
trust  or  otherwise  a  valid  gift,  or  whether  it  was  void 
for  remotenesi.  (2)  Whether  the  deviie  of  the  two 
houses  at  Byde  for  the  use  of  old  officers  of  the 
regiment  was  a  good  and  valid  gift  or  was  void  for 
remoteness. 

Grossman,  for  the  defendant  Oolonel  Watts,  argued 
that  the  bequest  of  residuary  estate  was  an  absolute 
gift  to  the  individual  members  of  the  regimental 
mess.  Being  a  valid  gift  it  was  not  affected  by  the 
attempt  to  engraft  an  invalid  trust:  Hancock  v. 
Watson,  50  W.  B.  321,  [1902]  A.  0.  14. 

Uffohn,  K.  C,  and  Manning,  for  the  plaintiff.  Colonel 
Hanogton,  argued  that  a  mess  was  neither  a  charity 
nor  a  perpetuity,  but  was  an  organization  of  the  same 
nature  as  a  dub,  and  could  by  mutual  agreement 
dispose  absolutely  c  f  all  its  property. 

B.  J,  Parker,  for  the  Treasury  Solicitor,  referred  to 
the  Statute  of  Elizabeth  (43  Eliz.  c.  4).  and  argued 
that  any  fund  for  the  equipment  of  the  army  was 
within  the  preamble  of  that  statute,  and  so  was 
charitable.  Further,  in  the  case  of  Commisiioners  o/ 
Income  Tax  v.  Pemiel,  [1891]  A.  0.  583,  39  W.  B,  Dig. 

(a.)  Beported  by  0.  H,  Cabdbw  Noad,  Esq., 
Barrister-at-Law« 


217,  Lord  Maonaghten  lays  down  four  heads  of 
charitable  gift,  one  of  which  is  gifts  in  relief  <rf  the 
national  purse.  Anything  towards  the  effidenoy  of 
^e  army  was  wro  tanio  of  national  benefit.  Biom 
the  army  regulations  it  was  shown  that  a  mass 
is  an  integral  part  of  a  regiment  whose  property  is 
dealt  with  quite  independently  of  its  individual  voli- 
tion, and  that  the  government  contributes  to  its 
equipment.  Evidence  was  given  that  libraries  formed 
part  of  the  equipment  of  depots,  and  that  it  had  been 
considered  whether  they  should  be  provided  in  regi- 
mental messes  also.  A  saving  of  public  expense  was 
not  necessary  to  make  charitable  any  gift  which  was 
for  the  benefit  of  the  public.  In  /n  re  Stratheden,  42 
W.  B.  647,  [1894]  3  Oh.  265.  a  gift  to  a  volunteer 
corps  was  held  to  be  charitable,  whUe  in  /a  re 
Stephens,  W.  N.  1892,  p.  140,  a  fund  to  {ttovxda  a 
shooting  prize  in  perpetuity  was  similarly  upheld. 

Jenkins,  K,0.  {Methold  with  him),  for  the  Official 
Solicitor  on  behalf  of  the  next-of-kin,  argued  that  the 
gift  was  void.  If  the  nation  as  a  whole  £d  not  benefit 
by  this,  then  the  case  fell  within  Came  v.  Lang,  2  De 
G.  &  J,  75,  where  a  gift  to  a  library  not  benefiring 
the  whole  public  wa«  held  not  charitable.  A  mass 
library  was  only  a  private  benefit  to  the  officers  oosi- 
cemed,  whose  pockets  it  relieved,  and  though  it  might 
increise  the  efficiency  of  the  officers,  was  no  more  a 
charity  than  a  gift  to  maintain  a  polo  stable:  Newfand 
V.  Attomey-General,  3  Ifer.  684  ;  Nigktingah  v.  Ooa/- 
loum,  5  Ha.  484 ;  Inre  Macduff,  45  W.  B.  154,  [1896] 
2  Oh.  466,  where  Lord  Lindley  said  that  everything 
that  came  within  the  four  heads  enumerated  by  Loca 
Macnaghten  in  PerMtffs  ease  was  not  neooasirily 
charitable. 

Fabwell,  J.,  gave  judgment  as  follows :  I  thinkit 
is  plain  from  the  affidavit  of  the  Assbtant  Adjutant- 
General  that  the  mess  is  an  integral  portion  of  the 
regiment,  and  not  a  mere  club  as  has  been  suggested, 
and  in  my  opinion  this  gift  is  not  a  gift  to  officers 
individually,  but  is  a  gift  to  tha  meis  for  the  time 
being. 

The  real  question  is  whether  a  gift  to  the  mess,  of  a 
fund,  the  income  of  which  is  a  perpetuity  to  keep  up 
a  library  for  the  cffioers'  mess  of  the  regiment,  is  a 
charitable  gift  within  the  Statute  of  Elizabeth.  I 
think  that  probably  everyone  would  agree  with  Lord 
Lindley's  criticism  of  Lord  Maonaghten's  jud^^mMit, 
that  he  did  not  intend  to  say  that  every  object  of 
public  utility  is  necessarily  a  good  charity,  but  thoe  if 
no  doubt  that  many  objects  are  charitable  beoausa 
tbey  are  of  public  utihty.  Some  objects  of  publio 
utiltty  are  charitable,  though  not  all,  and  the  ques- 
tion is  whether,  witbiu  the  purview  of  the  Statute  of 
Eb'zabeth,  a  pMiicular  object  is  or  is  not  a  charity. 

Now  Mr.  Parker  has  put  his  argument  on  two 
grounds :  (1)  that  anything  that  assists  the  efficiency 
of  the  army  is  charitable  within  the  meaning  of  the 
Act  because  it  is  for  a  public  purpose— a  purpose  in 
which  the  public  are  int**re8tea ;  (2)  he  says  that  it 
would  also  come  within  the  last  clause  of  the  preamble 
of  the  Statute  of  Elfzabeth :  <*  The  aid  and  ease  of 
any  poor  inhabitants  concerning  payment  of  fifteenths, 
the  settings  out  of  souldiers,  and  other  taxes,"  because 
it  would  relieve  the  taxation  in  so  far  as  it  is  applied 
to  the  maintenance  of  the  officers'  mess.  The  diffimty 
of  applying  the  second  portion  of  that  is  that,  at 
present,  at  any  rate,  lookuig  at  the  regulations  I  have 
before  me,  there  is  no  provision  made  for  payment  by 
the  Government  in  aid  of  the  library  of  the  meas* 
although  the  Government  does  maJke  allowances  in 
aid  of  f  he  supply  of  other  things  to  the  mess,  such  as 
hardware  and  furniture. 

I  have  come  to  the  conclusion,  after  some  doubt, 
i^as  one  always  must  have  in  these  cases  which  areverr 
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naff  the  line,  that  this  is  a  charitable  gift  on  the 
first  groond,  namely,  that  it  is  directly  a  nnblio  benefit 
by  increasing  the  effidenoy  of  the  army  io  which  the 
public  is  interested,  not  only  finaDoially,  bat  also  for 
the  safety  and  protection  of  the  country. 

I  am  disposed  to  think  that  it  might  be  supported 
on  the  second  f^ond  on  the  Asnstant  Adjatant- 
Gtoeral*s  affidayit,  which  states  that  ptrt  of  the  meis 
equipment  in  divers  regiments  already  consists  of  a 
library  and  that  it  has  been  already  considered  by  tbe 
military  authoritif  s  whether  a  library  should  not  be 
made  part  of  the  necessary  equipment  of  every  officers' 
mess  on  the  ground  that  it  is  conduciye  to  military 
efficiency.  But  I  prefer  to  put  it  on  tbe  flrit  ground 
argued  by  Mr.  Parker,  because  thtt  appears  to  me  to 
oome  within  the  principle  on  which  the  court  has 
acted  in  applying  this  very  difficult  question  of  the 
Statute  of  Bliz%beth.  I  am  not,  of  course,  suggest- 
ing that  the  officers  are  objects  of  charity.  It  is  the 
public,  not  the  officers,  who  get  the  benefit,  by  the 
better  m««ans  placed  at  their  disposal  to  make  them- 
selyes  efficient  servants  of  the  king  for  the  defence  of 
their  country.  On  tiiat  ground  I  think  it  may  be 
upheld. 

I  may  say  that  Eekewich,  J.,  has  held  that  a  prize 
for  shooting  is  a  good  charitable  gift,  and  Bomer,  J., 
also  considered  that  a  gift  to  a  vduuteer  corps  was  a 
good  charity.  I  think  it  would  be  difficult  to  s%y 
that  money  to  be  expended  in  terms  in  some  specific 
way  in  order  to  increase  the  efficiency  of  the  regiment 
in  a  particular  mode  would  not  be  a  good  (Sarity. 
This,  to  my  mind,  does  iucrease  the  efficiency  of  the 
■^^y  bygiviug  the  officers  greater  opportnoities  of 
providing  themselves  with  literature.  I  must  assume 
that  the  books  bought  will  be  books  of  merit,  and, 
after  all,  so  long  as&ey  are  books  of  merit,  they  need 
not  necessarily  be  confined  to  military  literature.  I 
should  be  sorry  to  hold  that  any  gift  which  tends  to 
increase  educational  equipment  u  not  a  charitable 
gift  I  declare  that  the  gift  of  the  residuary  estate 
is  a  good  charitable  gilt. 

As  to  the  two  houses  at  Byde,  it  seems  to  me  that 
this  gift  fails  altogether.  After  giving  the  whole  of 
his  residuary  estate  the  testator  goes  on  to  say,  **  As 
to  my  two  houses  at  Byde,  to  the  use  of  old  officers 
of  the  regiment  at  a  small  rent  during  ihfit  life." 
Is  it  part  of  residue  falling  in  that  way?  If  so 
the  trust  fails.  If  it  is  not  a  part  then  the  houses 
are  not  disposed  of  except  by  this  trust.  I  think  he 
meant  this  to  be  a  separate  trust,  and  as  this  fails  for 
perpetuity  there  is  an  intestacy  as  to  these  houses. 

Solicitors,  C.  E.  Bml,  for  T.  BohiMon;  The  Official 
Solicitor  ;  The  Treasury  Solicitor. 


K  B.  Div.  > 

(Lord  Alverstone,  L.C.J.,  and  | 

Kennedy  and  Bid'ey,  JJ.)     ; 


April  12. 


Smith  v.  Savage,  (o.) 

AduUeraUon—Food  and  drugs— Sample  purchased  for 
analyms— Purchase  of  four  padetts  of  an  article — Con' 
tents  of  packets  mixed  together  and  then  divided — Com^ 
plianee  with  requirement  of  Act— Sale  of  Food  and 
Drugs  Act,  1876  (38  <f;  39  Vict.  c.  63).  ss.  6,  14. 

The  appellant,  an  inspector  under  the  Sale  of  Food  and 
Drugs  Acts,  purchased  four  penny  packets  from  the 
respondent,  a  grocer,  labeUed  "  Finest  cream  o/  tartar ; 
9S  per  cent,  bi-carbonate  of  potassium.  B,P.  1898." 
The  packets,  which  were  aU  similar  in  size,  appearance, 

(a.)  Beported  by  BBSKnrB  Bbid,  Esq.,  Barrister- 
at-Law. 


and  label,  were  taken  by  t?ie  respondent  from  the  same 
boo^  Tbe  appellant  having  emptied  out  the  contents  of 
the  four  packets  and  mixed  them  together,  divided  tfum 
into  three  parts,  sealed  them  up,  and  sent  one  of  the 
sealed  packets  to  the  county  analyst,  who  certified  that  the 
sample  contiined  lectfL  At  the  hearing  of  an  informo' 
tion  preferred  by  the  appellant  against  the  respondent, 
laid  under  section  1^  of  the  Sale  of  Food  and  Drugs  Act, 
1876,  the  respondent  raised  the  objection  that  the  appel^ 
lant  had  made  four  separate  purchases,  as  each  packet 
was  an  article,  and  that  by  mixing  together  the  contents 
of  the  four  packets  and  then  dividing  the  substance  so 
mixed  into  three  parts  the  requirements  of  Hction  14  htid 
not  been  compliea  with.  The  justices  dismissed  the  infor' 
motion.     The  inspector  appealed. 

Held,  allowing  the  appeal,  that  the  objection  taken  by 
the  respondent  wcu  not  a  good  objection. 

Mason  v.  Cowdray,  49  W.  R,  28,  [1900]  2  Q.  B. 
419,  distinguished* 

Case  stated  by  the  justices  of  WlU. 

At  a  court  of  summary  jurisdiction  at  Hungerford 
the  respondent,  a  grocer,  was  charged  by  the  appel- 
lant, an  inspector  under  the  Sale  of  Food  and  Drugs 
Acts,  that  he  did  unlawfully  sell  to  the  appellant  to  ms 
prejudice  as  the  purchaser,  a  cert  tin  drug,  to  wit,  four 
penny  psckets  of  oream  of  tartar,  not  of  the  nature,  sub- 
stance, and  quality  demanded,  such  cream  of  tartar 
containing  lead  in  the  proportion  of  three-f ourtiis  of 
a  grain  per  pound  contrary  to  section  6  of  the  Food 
and  Drugs  Act,  1875 

The  CMC  stated  th«t  on  the  9th  of  August,  1904, 
the  appellant  visited  the  respondent's  shop  and  saw  the 
respondent,  who,  in  reply  to  a  question,  said  he  sold 
cream  of  tartar  and  produced  a  box  of  packets 
labelled  "Fmest  cream  of  tartar;  98  per  cent, 
bi-csrbonate  of  potassium.  B.P.  1898."  The  appel- 
lant asked  for  four  packets,  and  was  supplied  with 
four,  which  were  all  similar  in  size,  appearance,  and 
label,  and  were  taken  from  the  same  box.  He  paid 
fourpence  for  them,  and  told  the  respondent  that  the 
purchase  was  for  analysis.  The  appellant  emptied 
the  contents  of  the  packets  into  one  place,  and  then 
divided  the  whole  of  the  contents  into  three  parts  for 
analysis  and  sealed  them  up  and  sent  one  of  the 
three  to  the  county  analyst,  who  certified  that  the 
sample  contained  lead  in  the  proportions  mentioned. 

At  th«  hearing  before  the  justices  the  respondent 
raised  the  following  points :  That  the  appellant  made 
four  separate  purchases,  each  packet  beio^  an 
*'  article,"  and  that  the  appellant  did  not,  by  mixing 
together  the  contents  of  the  four  packets  and  then 
dividing  the  substance  so  mixed  into  three  parts, 
comply  with  section  14  of  the  Sale  of  Food  and 
Drugs  Act,  1876,  and  in  support  of  this  contention  he 
cited  Mason  v.  Cowdray,  49  W.  B.  28,  [1900]  2  Q.  B. 
419. 

The  appellant  submitted  that  as  one  ptoket  was  too 
small  to  be  dealt  with  by  the  analyst,  and  in  order  to 
get  a  sufficient  quanti^  to  analyze  he  had  to  buy 
four  packets,  and  that  in  the  circumstances  the 
requirements  of  section  14  had  been  properly  oom- 

Slied  with,  as  the  entire  purchase  had  beoi  duly 
ivided  into  three  parts  as  directed,  and  that  Mascn 
V.  Cowdary  was  distinguishable,  as  in  that  case  there 
was  no  mixing,  and  therefore  not  a  proper  division  of 
the  entire  purchase. 

The  justices  upheld  the  objection,  and  dismissed  the 
information. 
The  inspector  appealed. 

Holman  Gregory,  for  the  appellant. 

H.  D.  Bonsey,  for  the  respondent. 

Lord  Alysbstokb,  L.O.J. — ^In  my  opinion  this 
appeal  must  be  allowed.    It  was  contended  by  the 


47  B 


THE  WEEKLY  REPORTER. 


[MjltSt,  idoi.) 


VoU  Lin. 


Hjoh  Coubt. 


MtLAM  V,  MABKBT  Ra£BOROUOH  ADYXETlflKB  GO. 


HiDH  ConmT. 


reipondentf  and  tlie  jaatioaB  upheld  that  eoDt«nttoD, 
that  the  require  meats  of  aecdon  14  of  the  Sde  of 
Food  and  Drugs  A.ct,  1875,  had  not  m  this  oaie  been 
complied  with,  beoaaee  each  packet  was  an  *'  article," 
and  the  s&ctioii  dtreota  that  the  **  article  "  purchased 
shall  be  divided  into  three  parts^L  It  seema  to  me  that 
there  was  only  one  pure  hate  here,  as  the  appellant 
asked  for  four  packf*ta  of  cream  of  tartar^  and  thw  fact 
that  the  article  asked  for  was  kept  by  the  seller  done 
up  in  penny  packets  for  the  convf  nience  of  measure* 
ment  does  not  alter  the  eaae.  In  Mamn  v.  GnwtJary 
ais;  bottlea  of  camphorated  oil  were  bought  lor 
analffiia.  There  wat  no  mixing  of  the  contents  of  the 
dilferent  bottles,  but  two  bottles  were  sent  to  tbe 
analyst,  two  given  baok  to  the  aeller,  and  two  retdu^d 
by  the  inspector.  Darling,  J.,  who  tried  the  case, 
held  that  at  tbe  oil  might  be  of  quite  different  quality 
in  the  different  bottles  there  was  not  such  a  divisiou 
of  the  article  purchased  as  complied  with  the  statute* 
Here  the  ooateuts  of  the  pickets,  bowe^er,  were  all 
mixed  together  and  then  divided*  The  caie  must  go 
back  to  the  justices  to  proceed  in  the  matter,  as  tbe 
objection  takan,  in  my  opinion,  is  not  a  good  objectioD. 

KBNiiXDY  and  Ridley^  JJ»,  concurred. 

Ume  remitted  accordinglif. 

Solicitor   for   the    appellant^   B.  Bevir,  Woottoa 
Bmssett. 

Solicitors  for  the  respondenti  Neve,  Beckf  dt  Kirhy, 


Jan.  18. 
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(Philliiuore,J.)/ 

Mtlam  V,  Mabkst  HABBOBOiraH  Advektiser 
Co.  (aO 

Inland  rmf^nut— Imome  tax — Mjs^mption — Company — 

Incmn£    Tax  Adt,    1842  (o  tt-   6  VicL  c.  35},  t.   163 

—FimkfmAcU  1894  (57  *£-  58  Vid.  c.  30),  t.  34, 

A   company   incorporated   under   the  Companies    Act 

U   not  entitled   to   ciaim    exemption   from  income  tax 

und^  SfctioH  163  of  the  Income  r«i  Ad,   1842.  and 

secHon  M  of  the  Finance  Ad,  1894,  on  the  ground  that  ita 

aggregate  annual  income  does  not  exceed  £l60. 

Oaie  stated  by  the  Oommissioners  of  Income  Tax. 

The  question  for  the  opinion  of  the  court  was 
whether  a  li  raited  company  was  entitled  to  exempt  ion 
from  income  tax  under  section  \6S  ol  tbe  Income  Tax 
Act,  1842,  as  amended  by  section  M  of  tbe  Fiuance 
Act,  1894,  on  the  ground  that  its  annual  profits  did 
not  exceed  £160.  It  appeared  from  the  case  that 
tbe  Market  Harborougn  company  was  a  limited 
company  with  a  capital  of  £2,000,  in  2.000  shares  of 
£1  each,  which  had  been  fully  subscribed  and  paid  up. 
The  articlei  of  assaciation  provided  that  Table  A  of 
tbe  Companies  Act^  18G2,  should  apply  to  ^e  com- 
pany except  as  thereinafter  provided  by  clause  4  of 
the  articles^  that  at  tbe  discretion  of  the  directors  patt 
of  the  profits  might  ba  sst  aside  for  reserve  fuud. 
Such  reserve  fund  was  to  be  applicable  toiv*rds 
meeting  bad  debts,  providing  for  extraordinary  expen* 
diture,  equalization  of  dividends,  and  other  purposes 
to  which  the  company*s  funds  wer«  properly  applicable. 

The  following  regulations  {inter  alia)  of  Table  A 
applied : 

12.  **  The  directors  may,  with  the  sanction  of  the 
iflareholders  in  public  meeting,  declare  that  a  dividend 
■mt  of  the  profits  of  the  company  be  paid  to  members 
in  proportion  to  their  share.** 

(a,)  Beported  by  Alan  HodO,  Esq.,  Barrister- 
at-L&w. 


73.  ''No  dividend  shall  be  payable  axo^pt  ont  fd 
the  profits  arislog  from  tbe  business  of  the  company/* 
The  company's  gross  profit  for  the  year  ending  the 
3lst  of  March,  1903,  was  £280  17s.  2Ji).,  which  being 
added  to  tbe  balance  in  hand  of  £8 149.  2|d.  made  a  tot&l 
of  £289  lis.  5d.  From  tbie amount  £&0  was  deducted 
for  depreoiation ;  £25  was  placed  to  reserve  fund; 
£100  was  expended  in  paying  a  dividend  to  the 
shareholders  of  5  per  cent*  i  £15  was  paid  to  the 
directors  for  their  servieei  during  tbe  year;  and  & 
balance  of  £90  Us.  5d.  was  carried  forward* 

It  wat  adutitted  on  behalf  of  the  campany  that  it 
was  proposed  to  deal  with  the  prjfits  for  the  ye%r 
endiog  the  31st  of  March,  1901,  as  in  former  yoarii 
by  writmg  oE  a  snm  for  depreciation,  plftdng  a  suial  i 
reserve,  pacing  a  dividend  to  the  shareboldifif 
making  a  payment  to  the  directors  for  their  iervtfisi, 
and  carrying  forward  a  balance  to  the  next  account* 

On  babalf  of  the  company  it  was  contended  i  (a) 
That  on  the  proper  construction  of  tbe  interprAtttion 
cUuse^  section  192,  of  the  Income  Tax  Act,  1842,  the 
company  being  a  body  politic,  waf  by  the  operatloo 
of  that  clause  deemed  to  be  a  person,  audconseqa^ntlj 
was  entitled  to  the  exemption  conferred  by  secfioa 
163  of  tbe  Act,  it  being  immaterial  to  the  pomk 
whether  tbe  company  paid  dividends  or  not,  as  thnsa 
shareholders  who  were  individually  liable  to  the  t^ 
would  have  to  include  any  dividends  reeei^^d  by  them 
free  of  tax,  in  tbeir  own  returns;  {h)  that  taxing 
Acts  being  in  the  nature  of  penal  ones  mnst  b« 
strictly  construed,  and  persons  coming  within  th^ 
exemption  clauses  were  eo titled  to  tak^  advantage 
thereof  whether  the  result  was  contemplated  at  the 
time  tbe  Act  came  into  operation  or  not. 

The  commissioners  decided  in  fdvour  of  the  com* 
pany,  but  stated  this  ose.  The  question  for  tbe 
opinion  of  the  court  was  whether  the  comjnissiooeTi 
were  right  in  deciding  that  the  company  were  entitled 
to  exemption* 

By  section  163  of  the  Income  Tax  Act,  1S41: 
"  Any  person  chargeable  to  the  duties  graated  by  thit 
Act  either  by  asseftsm»*nt  or  by  way  of  deduction  from 
any  rent,  annuity,  interest,  or  other  annual  pay  meat  fo 
which  he  may  be  entitled  who  shall  prove  betciM  the 
commissioners  for  general  purposei«  in  the  maiiEier 
hereinafter  mentiooedi  that  the  aggregate  atonial 
amount  of  his  income,  estimated  w^oordiog  to  tlis 
several  rules  and  directions  of  this  Act/'-^oei  atit 
exceed  £160,  see  Finance  Act,  1894  (57  &  58  Tict  c. 
38),  s.  34—**  shall  be  exempted  from  the  said  dutiei, 
and  ehaU  be  entitled  to  be  repaid  tbe  amount  of  all 
deductions  or  payments  on  account  thereof  in  thi 
maiiner  hereinafter  directed  except  so  much  0I 
duties  as  the  person  claiming  such  exemption  1 ' 
may  be  entitled  to  charge  against  any  other  penoe  m 
to  deduct  or  retain  from  or  out  of  atiy  paymflnt  ta 
which  any  such  claimant  may  be  or  become  Uable/* 

Sir  E:  Carbon,  8,0,  (RowtaU  with  him),  for  the 
I  aland  Revenue. — The  company  it  not  entitled  to 
exemption,  first,  became  it  is  not  a  person  within  tbe 
meaning  of  the  Act,  and  leoondi  because  the  oompttHf 
is  not  taxed  here  at  all,  bnt  the  individual  ilMt- 
holders.  Tbe  caie  of  Inland  Mettenue  v.  Old  M<mMamd 
Conservative  A  siociation,  42  Sc*.  L  K,  1%,  ii  not  in 
point. 

Tbe  company  waa  not  represented. 

Phillimoee,  J<7-Iti  this  case  I  have  to  decide 
whether  tbe  commissioners  were  right  in  exettLptiof;' 
this  company  from  income  tax  in  respect  of  its  trnmamm 
on  the  ground  that  the  annual  amount  of  its  ag^9- 
gate  income  does  not  exceed  £160.  I  think  t&at 
the  commissioners  were  wrong,  and  that  thb  Appaal 
must  be  allowed,  I  do  uot,  howof  er,  dsddi  tlik  om^ 
on  the  ground  that  the  word  *'  panon  "  m  •i6tig&  163 
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of  the  Income  Tax  Act  exolodes  a  corporatioii.  That 
question  may  have  to  be  dedded'Bome  day;  for  the 
present  purpose  I  shall  assume  that  it  does  not 
exdude  a  oorporation.  Bat  the  exemption  in  section 
163  is  carefully  conditioned,  and  there  is  excepted 
from  its  operation  so  much  of  the  duties  as  the  person 
claiming  exemption  from  duties  shall  be  entitled  to 
deduct  or  retain  from  or  out  of  any  payment  to  which 
the  claimant  for  exempti<m  maybe  liable.  Now,  under 
section  64  a  corporate  body  must  estimate  the  profits 
and  gains  to  be  charged  upon  it ;  and  that  estimate  is 
to  be  made  upon  the  amount  of  its  annual  profits  and 
gains  before  any  dividends  shall  have  been  paid  there- 
out to  any  other  persons  having  any  share  in  such 
profits  and  g^ins,  and  all  such  persons  wall  allow  out  of 
such  dividends  a  proportionate  deduction  in  respect  of 
the  duty  so  charirod.  Thus  the  corporation  is  bound  to 
make  a  return  wowing  an  estimate  of  what  will  be 
the  amount  of  its  profits,  and  then  in  paying  the 
dividends  to  its  shareholders  it  may  deduct  from  each 
recipient  his  quota  of  Uie  amount  estimated  as  paj^able 
in  respect  of  the  tax.  It  follows  that  there  is  no 
ground  for  exemption.  The  corporation  itself  is  not 
taxed;  it  loses  nothing  because  it  deducts  from  its 
shareholders  the  amount  it  pays  for  the  tax.  Thus 
the  exception  to  the  exemption  applies  in  terms  to  the 
corporation  itself.  If  the  individual  shareholders  are 
exempt,  they  can  recover  by  the  ordinary  and  well- 
known  process.  I  have  considered  the  case  of  Inland 
Revenue  v.  Old  Monkland  AseociaUon,  but  that  case  is 
not  in  point.  The  claimants  there  were^an  unincor- 
porated body,  and,  moreover,  the  assessment  was  not 
made  upon  profits  divisible  amonff  the  members,  but 
upon  house  property  not  let  upon  lease,  and  was  made 
under  Schedule  A.  I  express  ,no  opinion  as^to  what 
ma^  be  the  result  in  case  an  unincorporated  body 
daims  exemption  under  section  163. 

Appeal  aUotoed. 

Solicitor,  Solicitor  to  Inland  Revenue* 


K  B.  Div.      1  YUxn    20 

(Phillimore,J.)/  ^°*  ^"' 

KSMP  V.  OOlOnSSIONBBS  OF  iNLAin)  BEVBinTB.  (a.) 

InlandBevenue^ Stamp  duty — Conveyance  of  properly-- 
Land  Tram/er  Act,  1897  (60  <fe  61  Vict,  c  66),  $.  3— 
Stamp  Act,  1891  (64  &  66  Vid.  c.  39),  8.  62. 

An  aeeenJt  in  writing  made  under  the  hand  hut  not 
under  the  seal  of  an  executor  to  a  devise  of  real  e$taie  by 
his  teeiator,  pursuant  to  Hction  3,  sub-section  1,  of  the 
Land  Transfer  Act,  1897,  is  not  liable  to  duty  as  a  con- 
veyance or  transfer,  as  being  within  the  meaning  of 
section  62  of  the  Stamp  Ad,  1891,  **  an  instrument 
whereby  any  property  on  any  occasion,  except  fl  sale  or 
mortgage,  is  transferred  to  or  vested  in  any  person.** 

Case  stated. 

This  was  a  case  stated  by  the  Commissioners  of 
Inland  Bevenue  as  to  the  stamp  duty  chargeable  upon 
an  assent  in  writing  by  an  executor  to  a  devise  of  real 
estate.  The  instrument  in  question  was  in  the  fol- 
lowing terms : 

*<  Whereas,  by  an  indenture  dated  the  16th  of  Sep- 
tember, 1888,  and  made  between  Blizabetb  Elemp,  of 
.  .  .  ,  spinster,  of  the  one  part,  and  Arthur  Joslen, 
of  .  .  .  ,  of  the  other  part,  the  hereditaments  and 
premises  hereinafter  described  were  {inter  alia)  con- 
veyed by  the  said  Elizabeth  Kemp  to  the  said  JLrthur 
Joslen  l^  way  of  mortgage  to  secure  the  sum  of  £100 
and  interest.    And  whereas  the  said  Eliz  Abeth  Kemp, 

(a.)  Beported  by  Alax  Hooo,  Esq.,  Barrister- 
at*Law. 


by  her  will,  dated  the  10th  day  of  November,  1903, 
devised  the  said  hereditaments  unto  her  nephew  Alfred 
Kemp,  his  heirs  and  assigns,  and  appointed  William 
Henry  Simons,  of  .  .  .,  executor  thereof.  And 
whereas  the  said  BHzabeth  Kemp  died  on  the  13th  day 
of  November,  1903,  without  having  altered  or  revoked 
her  said  will,  possessed  of  the  said  hereditaments 
hereinafter  described,  for  an  inheritaoce  thereof  in 
fee  simple,  subject  to  Uie  hereinbefore  redted  indenture 
of  mortgage,  which  will  was  duly  proved  by  the  said 
executor  on  the  30th  of  November,  1903,  in  the  Princi- 
pal Begistry  of  the  Probate  Division  of  the  Blgh  Oourt 
of  Justice.  And  whereas  the  said  William  Henry 
Simons  has  paid  the  funeral  and  testamentary 
expenses  of  the  laid  Elizabeth  Kemp,  and  all  her 
debts  of  which  he  has  had  notice,  now  he,  the  said 
William  Henry  Simons,  as  personal  representative 
of  the  said  Eluabeth  Kemp,  deceased,  hereby  signi- 
fies his  assent  to  the  devise  by  the  said  testatrix  to 
the  laid  Alfred  Kemp  of  all  that  messuage,  house, 
and  premises  known  as  .  .  .  now  in  the  occupa- 
tion of  .  •  •  subject  to  the  said  indenture  of 
mortgage  of  the  16th  day  of  September,  1888,  and  to 
the  principal  money  and  interest  thereby  secured,  so 
far  as  the  same  relates  to  the  said  hereditaments  and 
premises  above  described,  and  also  subject  to  a  oliarge 
thereon  for  all  moneys  (if  any)  which  the  persoiud 
representative  of  the  said  Elizabeth  Kemp  is  liable  to 
pav*  As  witness  the  hand  of  the  said  WUliam  Henry 
Simons  this  Uth  day  of  April,  1904." 

The  object  of  the  signature  to  the  instrument  by 
Simons  was  to  ^ve  a  good  title  to  the  heredita- 
ments and  prenuees  mentioned  in  favour  of  Alfred 
Kemp,  subject  to  the  mortgage  thereof,  and  the 
instrument  was  for  that  purpose  lianded  to  the  mort- 
gasee,  in  whose  custody  the  title-deeds  were. 

Simons,  in  signing  and  handing  over  the  docu- 
ment, purported  to  m  acting  under  the  provisions  of 
section  3  of  the  Land  Transfer  Act,  1897. 
•  The  commissioners  being  of  opinion  ttiat  the  instru- 
ment was  an  instrument  whereby  property  on  an 
occasion  other  than  a  sale  or  a  mortgage  was  trans- 
ferred to  or  vested  in  Alfred  Kemp  within  the  mean- 
ing of  section  62  of  the  Stamp  Act,  1891,  assessed  it 
as  liable  to  the  fixed  duty  of  lOs.  as  upon  a  **  con- 
veyance or  transfer  not  thereinbeforedescrioed"  within 
the  meaniog  of  that  heading  in  the  first  schedule 
to  the  Act.  The  questions  for  the  opinion  of  the  court 
were  (1)  whether  the  instrument  was  liable  to  duty 
as  assessed;  (2)  if  not,  to  wliat  duty  (if  any)  it  was 
liable. 

By  the  Stamp  Act,  1891  (64  &  66  Vict  c.  39),  s.  62 : 
**  Every  instrument  and  every  decree  or  order  of  any 
court  or  any  commissioners  whereby  any  property  on 
acy  occasion  except  a  sale  or  mortgage  is  tra^erred 
to  or  vested  in  any  person,  is  to  be  charged  with 
duty  as  a  conveyance  or  transfer  of  property.  .  .  .*' 
By  the  first  schedule  a  duty  of  lOi.  ii  imposed  upon 
"every  conveyance  or  transfer  of  any  kind  not 
hereinbefore  described." 

By  the  Land  Transfer  Act,  1897  (60  &  61  Yict.  c.  66), 
r.  3,  sub-section  1 :  '*  At  any  time  after  the  death  of 
the  owner  of  any  land  his  personal  representatives  may 
assent  to  any  devise  contained  in  his  will,  or  may  convey 
the  land  to  any  person  entitled  thereto  as  heir,  devisee, 
or  otherwise,  and  may  make  the  assent  or  conveyance 
either  subject  to  a  charge  for  the  payment  of  any 
money  which  the  personal  representative!  are  liable 
to  pay,  or  without  any  such  charge;  and  on  such 
assent  or  conveyance,  subject  to  a  charge  for  all 
moneys  (if  any)  which  the  personal  representatives 
are  liable  to  pay,  all  liabilities  of  the  personal  repre- 
sentative in  respect  of  the  land  shall  cease  except  as 
to  any  acts  done  or  contracts  entered  into  by  them 
before  such  assent  or  conveyance. 
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aA. 


atrnM-Uardy,  fof  tbe  ippellint— ThU  la  «^^t  ^ 
oOQvayaaoa  withitt  *he  meaning  of  ieotion  02  of  the 
Stamp  Act,  189L  The  aiaent  need  not  be  ia  wntiuK, 
thougli  it  DBturdlf  enouj^h  nflually  ia.  It  merely 
completer  the  title  of  the  deiriieBi  &od  doe*  no^. 
tranifer  tbe  property. 

H**  refflrred  to  B?  the  wood 'a  C'^nifeyftnoiDir  (1829), 
ii..  641  ;  Hiighei*  Oonoie*)  Preoedents  (1855),  vol.  1, 
400  I  and  cited  tbe  following  ca^ei  :  Paramm^r  ^. 
Yardhtf.  Plowd,  539,  (1718)  1  Str.  70;  Dj€  v,  MfMerlif, 
6  G.  &  P.  126. 

Sir  R.  Finlay,  AM.,  for  the  CfOffa*— Tbe  rule  of 
law  lA  that  th#  legal  interest  in  a  chattel  real  it 
Tefit«d  in  the  eKeentor  txnder  the  will :  Williams  on 
Executori.  p.  1103,  His  assent  U  therefore  neoea^ary 
to  the  VPBtiog  of  the  legal  mtetest  in  the  devisee*  and 
the  aiseot  therefore  requirea  to  ba  stamped  as  a  oon- 
Ysyanoe  under  section  62  of  the  SLatnp  Act,  IS9L 

pHrtLiMOE^,  J. — Thii  oase  hai  tak«n  some  time  in 
argument  beaauBe  1  required  to  be  satisfied  that  the 
legal  estate  in  a  chattel  real,  which  h4i  become  v sated 
in  an  executor  by  reason  of  the  will  of   his  testator 
©oupled  with  probate  of  the  will,  would  pass  to  the 
ipecific  leg*tf*e  or  deviaee  of  the  ohattel  real  without 
a  formal  agiignment  by  deed.     Th^^  decUions  which 
have  been  cited  by  counsel  show  that  the  estate  c*n 
ao  pass,  and  tbat  in  fact  the  l^'gatee  of  a  speoiftc  term 
gets  the  legal  estate  in  the  term  just  at  the  legatee  of  a 
specific  chattel  g^ts  the  ownership  of  that  ohattftl  by 
the  will  of  the  teBtator,    That  being  the  law,  it  has 
been  the  ouatom  of  conveyancer  §  sometimes  to  take 
au  assign  meat  by  deed  froou  the  pxeoutor,  sometime* 
to  have  a  document  io  writing  called  an  aaient  sigued 
by  the  executor ^  and  sometimes  to  allow  the  legatee 
to  take  posseasiou  and  rely  upon  posiession  aad  the 
receipt  of  the  rents  and  profits »  or  some  other  act  of 
the  executor  in  p'lis  as  showiog  a«s»nt      lu  oases 
where  the    do<^nmeot    of  assent  ia   in   wriHog  two 
worki    of    authority— Jarman*s    edititin    of    By  the* 
wood*  a   Conveyanuiug   and  Hughes'  Conoia^  Pre^se- 
dents— stAte  that  no  stamp    duty  is  payable  on  the 
instrument,  and  I  underatand  the  Attorney -General 
to  admit  that  it  cacnot  be  shown  that  the  Crown 
has   ever  required  auoh  aa**nta  to  be  stamped.     In 
that  state  of  ttve  law  the  Land  Transfer  Act,  18^7,  b«* 
in  aectinn  1  eatabliah^id  a  real  repreaentative,  and  has 
prodded  that  upon  death  the  real  estate  of  the  deceased 
shall  vest  in  his  pertonal  representative,  eieoutor,  or 
administrator,  aa  the  e*<ie  may  be,  as  if  it  were  a 
chattel  real ;  and  by  section  3  has  provided  that  at  the 
propfr  time  the  personal  representative  may  assent  to 
a  devise  or  may  convey  to  the  person  entitled.     The 
present  caae  raiaes  the  question   whether  an  assent, 
not  being  under  seal,  ia  liable  to  stamp  duty  as  a  con- 
veyance, as  being  au  iostrument  whereby  property  on 
any  occasiou  except  a  sale  or  mortgage  is  transferred 
to  or  vested  in  any  person,  and  therefore  chargeable 
with  a  fixed  duty  of  10a.   under  seotiou   ^2   of  the 
Stamp  Aot,  1891,  and  the  first  achedule  theri^to.     It 
seems  clear  that  the  same  liability  as  regards  stamp 
duty  must  apply  to  suoh  an  aiaent  to  a  deviae  of  free- 
hold ettate  as  to  a  deviae  of  chattels  real,  and  that  if 
the  asseot  in  the  one  case  is  subj**ct  to  stamp  duty  it 
must  equally  b-^  in  the  other.     I  should  be  loth  by  my 
judgment  in  thia  case  to  sanction  the  view  that  in  even? 
ease  where  as"enta  have  been  allowed  t^  be  executed 
without  a  claim  for  stamp  duty  a  mistake   ha^  been 
made  hy  the  autJioritiea ;  but  I  think  that  the  burden 
ii  upon  the  Crown  to  show  that  the  practice  which 
has  been  adopted   by  conveyancers  of  repute,   aod 
which  has  not  hitherto  been  challenged  by  the  Crown, 
ia  not  correct.     I  am  therefore  uuwillitig  to  hold  that 
assents  iu  writing  to  bequests  of  terms  of  years  require 
a  itamp>  and  if  they  do  not,  neither  do  assents  in 


writitig  to  devises  of  real  estate*  Counsel  lor  the 
Crown  relies  on  section  62  of  the  Stamp  Act,  1891, 
and  contends  that  the  assent  in  writing  of  the  exf*outor 
operatea  to  vest  the  property  in  the  deviaee,  but  in 
tuy  view  the  aaient  is  merely  evidence  that  Uie 
executor  hai  no  longer  any  claiui  upon  the  property, 
which  really  vests  under  the  will  of  the  testator.  Bat 
even  if  this  be  other wiae  I  think  that  the  !2Tie  view  of 
section  62  ia  to  read  it  reddendo  singula  iingfiliM.  and 
that  the  verb  *'  transferred  *'  reUtea  to  the  noun 
''  instrument, "  and  the  verb  "  vested  *'  reiatet  ti>  l*» 
**  decree  or  order  of  any  court  or  of  any  ccmnil- 
aioners.** 

For  these  reisona  I  think  this  inatruuient  ta  not 
liable  to  atatnp  duty,  and  the  appellant  u  entitlei  to 
j^dgm('n^ 

Appf(d  allowed* 

Solicitor  for  appellant,  E.  W.  WUliammfi- 

Solicitor  for  the  Crown,  SoUcUor/Gt  InltMnd  Smftnm, 


Court  of  EppeiL 

From  Chan.  Div,  ) 

{Vaughau  Williams,  Romerp  and  J       March  27,  3& 
Stirling,  L.JJ,)  I 

LoNoMAH   r.    Bath   Bi.Ecrraic  TaAHWAf* 

(lilMrTKO),  {a.} 
Compan  If— ShireA —Certificate^  N'^litfetiec —  IffifuppaT— 
Promt  mute  a^iwe  o/iois — Out  if  o/<3omp*sy. 
A  certificate  h  m^rdtf  primi  facie  evidmtx  ijf  tk^  it^ 
o/tfie  holder  io  the  ihatfiM  mentioned  ihtrein,  mnd  fft«/sc< 
that  by  the  neifltt^ence  of  the  company  a  ccrtificaie  Aot  fc< 
into  the  hf^nds  of  the  wro7iy  person  dtm  not  create  aay 
istop^ml  itg'tind  the  ct^mpany  ao  fia  to  prtdmk  their  da- 
pittiTig  the  tith  of  ptrsona  who  hat>e  ptirth<t*mi  from  #•«! 
wrongful  holtler  on  the  fmtk  of  the  e^ftifwalM,  thef^Uimi 
fm  duty  in  the  cojnpany  tiihtr  towardi  the  pubhc  9t  tmrgt 
or  towards  perionti  desirous  of  b^t^ming  jAarsWjWifato 
retain  the  ^jertijkale,  and  the  proximate  mum  of  i^  km 
nut  being  the  negltyence  of  the  eompany  6ul  the  i&rm§fid 
dealififj  with  the  c*^tijictxi€  hy  the  fwldtr. 
This  was  an  appeal  from  a  decision  of  Far  wall,  J, 
On  the  I9th  of  April,  1904,  one  BMinttt  beoamt 
the  registered  owner  of  1,500  ahares  in  the  defendast 
compaoy,  and  a  certifioate  of  his  ownership  w«»  made 
oat  but  was  not  sent  to  him,  Ou  that  tame  day 
there  was  pretented  to  the  secretary  of  the  compa&y 
a  tranifer  by  B-mnett  to  two  persona  named  Hoas»- 
lander  and  Madders,  wh'^  had  not  exeoatod  t«a 
transfer   at  that  time.      It   was    presented  lew  m^ 


the  defend  tint  company. 

On  the  22  cd  of  April  the  secretary,  under  iome 
mistake,  sent  the  certificate  to  Benuett. 

On  the  28th  of  April  Houaelander  and  MttddiKt 
returned  the  transfer  ex^'cuted  by  them  for  re«^i«ti»- 
tion,  and  then  at  a  aubiequent  date  in  Mmf  te 
plaiutiffj  made  au  advance  of  mou«y  to  Banii^tt  oa 
the  l*ith  of  the  depoait  of  the  certificate  and  m  blank 
transfer  of  the  ahares.  The  plaintiff*  sent  tn  th* 
transfer  to  the  company  for  regiatratioa.  Ttiat  was 
not  registered,  sad  the  shares  had  gone  into  tfci 
names  ot  EouselaDd**r  and  Haiders, 

The  plaintiffs,  who  had  contracted  to  lell  250  01 

(a.)  Reported  by  J,  L  Stlrltoq,  K*i^,  Barrirtcc- 
at-lAW. 


VoL  un. 


[Jime3,190B.] 
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CoxTBT  OF  Appeal. 


the  sharef ,  then  broaght  the  present  action,  in  which 
they  sought  registration  of  the  transfers  for  1,500 
shares  and  delivery  of  the  certificates  and  damages 
for  the  company's  default ;  and  if  the  company  were 
unable  to  register  the  transfers  and  deliver  the  certifi- 
cates, then  farther  damages  to  the  amount  of  the 
value  of  the  sharep. 

Farwell,  J.,  held  that  the  plaintiffs  had  no  cause  of 
action,  and  dismissed  the  acUon. 

The  plaintiffs  appealed. 

Bramwell  Davie,  K.C.,  and  Ashton  Cro8$,  for  the 
plaintiffs. 

Upjohn,  K,0,,  and  Sargant,  for  the  defendants. 

Bramwell  Davis,  K,C,,  replied. 

The  following  cases  were  referred  to :  The  Bank  of 
Ireland  v.  Trueteea  of  Evans'  Charities,  3  W.  B.  573, 
5  H.  L.  0. 389 ;  Staple  Merchant'  Corporation  v.  Bank 
of  England,  21  Q.  B.  D.  160,  36  W.  B.  Dig.  78; 
Scholfield  V.  Earl  of  Londeshorough,  45  W.  B.  124, 
[1896]  A.  0.  514 ;  Coventry  v.  Great  Eastern  Railway 
Co,,  11  Q.  B.  D.  776,  32  W.  B.  Dig.  75;  Bishop  v. 
Balkis  Consolidated  Co.,  39  W.  B.  99,  25  Q  B.  D.  712 ; 
Balkis  Consolidated  Co.  v.  Tomkinstm,  42  W-  B.  204, 
[1893]  A.  0.  396;  8winv.  North  British  Australasian 
Co.,  11  W.  B.  862,  2  H.  &  0.  175;  Johnson  y.  The 
Cridit  Lyonnais,  26  W.  B.  195,  3  0.  P.  D.  32 ;  In  re 
Ottos  Kopje  Diamond  Mines  {Limited),  41  W.  B.  258, 
[1893]  1  Oh.  618;  Shropshire  Union  Railway  and 
Canal  Co.  v.  Reg.,  23  W.  B.  709.  L.  R.  7  H.  L.  496 ; 
Northern  Counties  of  England  Fire  Insurance  Co.  v. 
Whipp,  32  W.  R.  626,  26  Oh.  D.  482. 

Vaughan  Williams,  L.J.— In  this  case  Farwell, 
J.,  dismisied  the  plaintiffs'  action,  and  this  is  an 
appeal  against  his  judgment.  Now  in  the  main  the 
plaintiffd*^  action  is  an  action  claiming  registration  by 
the  company  of  transfers  for  1,500  shares  and  delivery 
of  certificates  for  those  shares,  and  damages  for  the 
default  of  the  company  in  registering  the  said  trans- 
fers and  delivering  the  said  certificates ;  they  ask  '*  if 
from  any  cause  the  company  shall  be  unable  now  to 
register  the  aforesaid  transfers  and  to  deliver  certifi- 
cates for  the  aforesaid  shares,  then  further  damages 
to  the  amount  of  the  value  of  the  aforesaid  shares." 
Before  I  deal  with  this  datm  I  may  as  well  once  and 
for  all  get  rid  of  a  matter  that  has  been  brought  to 
our  notice  by  counsel  for  the  appellants  in  regard  to 
paragraph  12  of  the  statement  of  claim.  In  paragraph 
12  of  the  statement  of  claim  it  is  stated  **  after  the 
delivery  to  the  company  of  the  aforesaid  transfer  and 
the  lodging  with  the  company  of  the  certificates  for  the 
1,000  shares  comprised  in  the  transfer  to  the  plaintiff 
T.  W.  Longman,  he,  the  said  plaintiff,  sold  250  of  the 
said  shares,  and  bf ing  unable  through  the  default  of 
the  company  to  transfer  such  shares  to  the  purchaser 
thereof,  the  said  plaintiff  has  been  compelled  to  pur- 
chase and  has  purchased  other  shares  for  delivery  to  the 
respective  purchasers  in  lieu  thereof,  and  by  reason  of 
such  sale  and  purchase  the  said  plaintiff  has  sustained 
damage  to  the  amount  of  £27  2s.  8d.,  which  ought 
to  be  made  good  to  the  said  plaintiff  by  the  com- 
pany.'' Now,  although  the  paragraph  does  not  in 
terms  say  so,  it  is  quite  plain  from  the  way  the  case  has 
now  been  presented  to  us  what  is  alleged.  It  is  said 
that,  the  plaintiffs  being  lulled  into  a  sense  of  security 
by  the  giving  of  two  receipts  which  have  been  read 
to  us,  and  by  some  letters  in  the  early  part  of  1904, 
were  induced  to  make  these  sales  which  are  referred 
to  in  the  oaragraph.  The  answer  which  is  made  to 
that  is:  "Yon  did  not  prove  anything  of  the  sort." 
No  one  was  called  to  say  that  in  truth  or  in  fact  ihe 
plaintiffs  were  induced  to  make  these  sales  by  being 
lulled  into  a  sense  of  security  through  the  conduct  of 
the  defendants  through  their  secreti^  and  the  writing 


of  these  letters.  The  appellants  meet  that  by  saying : 
"Our  statement  of  claim  is  admitted";  but  para- 
graph 12  of  the  statement  of  claim  does  not  itself 
allege  anything  of  the  sort,  and  under  these  circum- 
stances it  seems  to  me  that  this  part  of  the  plaintiffs' 
claim  may  be  conveniently  disposed  of  at  once  by 
saying  that  this  part  of  the  case  has  certainly  neither 
been  sJleged  nor  proved.  I  may  say,  before  leaving 
this  part  of  tbe  case,  that  with  regard  to  these  two 
receipts  of  the  Uth  and  12th  of  May  they  are  in  the 
same  form,  and  run  thus :  "  Received  of  the  Securities 
Exchange  (Limited)" — they  were  agents  for  the 
plaintiffs — *'  one  transfer  of  1,000  preferred  ordinary 
shares  for  registration  in  favour  of  Thomas  William 
Longman,  Esq.,  subject  to  the  approval  of  the 
directors."    Then  there  is,  "Transferor,  P.  Bennett. 

Prom to 1,000";  then  there  is,  "Pee 

paid,  26.  6d.,"  and  that  is  signed  by  the  secretary. 
And  then  there  is  this :  "  This  receipt  must  be 
returned  to  the  company's  office,  as  above,  in  ex- 
change for  the  respective  share  certificates,  which 
will  be  ready  on  the  18th  inst."  I  wish  to  say,  with 
regard  to  that  receipt,  that  if  the  plaintiffs  did  rely 
upon  it  as  a  recognition  of  their  title,  and  as  a 
promise  binding  on  the  company  that  the  share 
certificate  should  be  given  to  them,  they  were,  in  my 
judgment,  having  regard  to  the  terms  of  this  docu- 
ment, relying  upon  that  upon  which  they  had  no 
right  at  all  to  rely.  When  one  considers  the  course 
of  business  it  would  be  very  wrong  indeed  to  assume 
that  a  secretary,  in  giving  a  receipt  of  this  kind, 
ever  intends  to  recognize  in  the  way  suggested  the 
title  of  the  person  lodging  the  transfer  so  as 
to  bind  the  company  to  issue  at  the  date  named 
a  share  certificate.  It  is  plain  that  the  oppor- 
tunities for  maldng  such  examination  as  would 
justify  the  giving  of  such  a  receipt  cannot  occur  upon 
presentation  of  the  transfers  and  the  application  for  a 
receipt ;  and  even  if  the  secretary  himsdf  intended  to 
give  a  recept  which  would  so  bind  the  company,  in 
my  judgment  he  had  no  authority  to  do  any&ing  of 
the  sort. 

Having  disposed  of  that  part  of  the  case  I  will 
now  try  shortly  to  dispose  of  the  rest  of  the  case. 
The  case  is  really  based  upon  estoppel,  and  the 
alleged  estoppel  is  said  to  arise  in  this  way :  It  is 
based  upon  what  happens  in  the  course  of  what  is 
called  on  the  Stock  Exchange  "  certification,"  and  it 
is  said  that  in  the  course  of  this  certification  there 
arose  a  duty  by  the  defendant  company  towards  the 
plaintiffs,  and  that  the  defendant  company  by  their 
neglect  of  that  duty,  and  by  their  conduct  in  carrying 
out  that  duty,  caused  the  plaintiffis  to  alter  their 
position  by  believing  in  a  state  of  facts  which  has 
turned  out  not  to  be  true,  and  they  say  that  under 
those  circumstances  the  defendant  company  ought  to 
be  estopped  from  denying  that  state  of  circumstances 
in  which  the  plaintiffs  were  led  to  believe  by  their 
neglect  of  duty  and  conduct,  and  that  under  ^ose 
circumstances  they  are  entitled  to  bring  this  action 
for  the  non-re^stration  of  their  1,500  shares,  and  to 
have  damages  if  they  cannot  have  registration.  Now 
with  regard  to  certification  one  cannot  more  concisely 
state  what  the  practice  is  than  to  take  the  statement 
in  Lord  Lindley's  judgment,  which  appears  iu  the 
c«se  of  Bishop  v.  Balkis  Consolidated  Co.  {Limited). 
The  particular  passage  in  Lord  Lindley's  judgment  to 
which  I  refer  appears  on  p.  519  of  20  Q.  B.  D.,  and  I 
do  not  think  that  I  can  do  better  than  read  that 
statement.  [His  lordship  read  the  judgment  from 
"  The  practice  of  giving  certificates  .  .  •  from 
such  person  to  &e  transferor,"  and  continued:] 
la  the  present  case  the  facts  may  be  put  very 
shortly.  In  the  statement  of  claim  it  is  alleged  that 
"  on  or  about  the  commencement  of  May,  1904»  the 
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8aid  Peter  Bennett  duly  made  and  executed  to  the 
plaintiff  William  Longman  a  transfer  for  value  of 
600  of  the  aforeeaid  shares  .  .  •  and  a  few  days 
subsequently  he  duly  made  and  executed  to  the  plain- 
tiff Thomas  William  Longman  a  transfer  for  TsJue  of 
the  remaining  1,000  of  the  said  shares.  .  .  .  The 
flrst-mentioned  transfer  was  made  and  taken  in  the 
name  of  the  said  William  Longman  as  a  trustee  for 
the  plfldntiff,  Thomas  William  Longman.  On  the 
execution  of  the  aforesaid  transfers  the  said  Peter 
Bennett  handed  over  to  the  plaintiff  the  aforesaid 
certificates  for  t^e  1,500  shares."  Then  it  is  alleged, 
*<  On  the  nth  and  12th  of  May,  1904,  the  plaintiffs 
caused  copy  transfers  of  1,000  and  600  shares  respec- 
tively to  be  left  at  the  office  of  the  company  for 
registration,  and  they  produced  to  and  left  with  the 
company  the  certificates  for  1,600  shares  which  had 
been  delivered  to  them  by  the  said  Peter  Bennett.  On 
BO  leaving  the  said  transfers  respectively  the  plaintiffs 
paid  and  the  company  accepted  the  fee  for  registra- 
tion of  2s.  in  each  case."  Then  in  paragraph  6  there 
is  the  allegation:  "On  or  about  the  18tii  of  May 
the  plaintiffs  tendered  the  aforesaid  receipts  to  the 
company  and  requested  delivery  of  the  new  certificates 
in  exchange  " ;  and  then  there  is  the  allegation  of 
the  refusal  to  register.  The  facts  so  far  as  I 
have  read  them  I  think  may  be  taken  to  have  been 
admitted  from  the  course  which  was  taken  at  the 
trial.  Then  we  find  some  additional  facts  which  also 
now  are  to  be  taken  as  common  ground ;  they  are  set 
forth  in  the  third  paragraph  of  the  defence.  The 
defence  begins  with  a  ptatement  of  the  issue  of  the 
original  ceitificates  on  the  19th  of  April,  1904,  to 
Peter  Bennett ;  and  then  in  paragraph  3  there  is  this : 
"  A.bout  the  same  time  as  the  registration  of  the 
said  Peter  Bennett  and  the  making  out  of  the  said 
certificates  in  his  name  there  was  lodged  for  certifica- 
tion with  the  company  by  two  persons  named 
WUliam  Houselander  and  John  Messenger  Madders 
a  transfer  frr  value  from  the  said  Peter  Bennett  to 
the  said  William  Houselander  and  John  Mestenger 
Madders  of  the  said  1,600  preferred  shares.  In  view 
of  the  fact  that  the  said  Peter  Bennett  was  the 
registered  holder  of  the  said  shares,  the  company 
duly  and  in  the  ordinary  course  of  business  certified 
the  said  transfers  and  returned  them  as  so  certified  to 
the  said  William  Houselander  and  John  Messenger 
Madders.  The  said  transf^rs  have  since  been  regis- 
tered by  the  company,  and  the  said  William  Housi  - 
lander  and  John  Messenger  Madders  thereupon 
beoame  the  registered  holders  of  the  said  1,500 
preferred  shares,  and  they  or  those  duly  deriving  title 
under  them  are  still  the  registered  holders  of  the  said 
shares."  Then  in  paragraph  4  it  is  stated :  '*  Subse- 
quently to  the  certification  and  return  of  the  aforesaid 
transfers  to  the  said  William  Houselander  and  John 
Messengi^r  Madders — namely,  on  or  about  the  22nd  of 
April,  1904,  the  secretary  of  the  company  having 
occasion  to  forward  to  the  said  Peter  Bennett  a 
certificate  or  certificates  for  other  shares  in  the  com- 
pany, and  in  forgetfulness  of  the  facts  as  to  the 
transfers  to  the  said  William  Houselander  and  John 
Messenger  Madders,  sent  a  letter  to  the  said  Peter 
Bennett,  enclosing  by  mistake  the  certificates  in  his 
name  for  the  aforesaid  1 ,600  preferred  shares.  Ttie  said 
mistake  was  discovered  afterwards — ^namely,  some  time 
prior  to  the  dose  of  the  said  month  of  April,  and  appli- 
cation was  forthwith  made  to  the  said  Peter  Bennett 
to  return  the  said  certificates  for  the  said  1,600  shares, 
which  he  promised  to  do  but  never  in  fact  did." 
And  then  in  paragraph  5  is  this :  *'  It  was  under  the 
droumstances  aforesaid  and  not  otherwise  that  in 
or  about  the  23rd  of  April,  1904,  and  as  from  that 
date  the  said  Peter  Bennett  held  the  certificates  in 
^e    first   paragraph    of    the   statement    of   claim 


mentioned,  and  save  as  aforesaid  the  company  do  not 
admit  anv  of  the  facts  alleged  in  the  saia  statement 
of  clsdm."  I  think  I  have  read  enough  of  the  state- 
ment of  claim  and  of  the  defence  to  show  what  really 
are  the  circumstances.  The  plaintiff»  say  that  they 
were  induced  to  make  advances  to  Peter  Bennett  by 
reason  of  his  possession  of  these  oertifioates  which  had 
been  issued  to  him  by  the  company.  They  say  that 
having  regard  to  the  practice  of  the  Stock  ExohsAge 
and  of  those  who  frequent  the  Stock  Exchange,  with 
regard  to  certification,  this  certificate  having  onoe 
been  lodged  by  Houselander  and  Madders,  and  their 
transfers  having  been  certificated,  it  was  wrong  for 
the  company  to  return  these  certificates  to  Bennett  at 
all,  and  that  it  Is  only  in  consequence  of  this  wrong 
return  by  the  secretary  of  tlie  company  of  these 
certificates  to  Bennett  that  Bennett  has  been  aSle 
improperly  to  produce  these  certificates  to  the 
plaintiffs  and  get  them  to  part  with  their  mosey. 
According  to  my  view  of  the  facts  of  this  case,  and 
having  regard  both  to  the  evidenoe  and  to  some 
admissions  which  were  made  on  behalf  of  the  defoid- 
ants  in  the  course  of  the  argument  of  the  case,  I  have 
no  doubt  at  all  myself  that  according  to  ^e  practica 
of  the  Stock  Exchange  and^  to  the  praotioe  <d 
companies  who  make  this  certification  for  the  pur- 
pose really  of  assisting  in  the  dealings  with  shvea 
on  the  Stook  Exchange  as  described  by  Lord  Lindley 
in  his  judgment  whicu  I  have  read,  if  on  a  proposed 
transfer  of  shares  a  company  has  once  got  o^rtifitt^ 
lodged  with  it  and  has  so  certified  the  accompany- 
ing transfer,  the  company  does  in  praotioe  retam 
the  certificates  which  come  with  the  transfer  and 
retain  them  until  the  proposed  transfer  has  been 
carried  out,  in  which  case  the  company  does  not 
return  the  certificates  which  have  been  lodged,  but 
canaels  those  certificates  and  issues  fresh  certificates, 
one  for  the  number  of  shares  transferred  and 
another  for  the  balance  of  the  shares  not  trans- 
ferred, the  company  retaining  these  nitQ  they 
have  proper  information  of  the  determinatkm  id 
the  nroposed  transfer  transaction  between  the  pro- 
posed transferor  and  the  purchaser.  That  is  my  view 
of  the  evidence.  And  if  I  had  only  to  deal  with  tibe 
question  of  the  duty  of  the  company  towards  Sbuse- 
iander  and  Madders — ^which  we  have  not  got  to  deal 
with  at  present— I  should  be  disposed  to  say  that 
upon  the  evidence  that  I  have  referred  to  in  this  case 
there  was  a  duty  upon  the  company  towards  'Hoom- 
lander  and  Madders  to  retain  the  certificatei,  and  to 
deal  with  them  in  the  way  in  which  I  have  described. 
But  at  present  we  have  no  evidence  whatsoever 
before  us  to  lead  us  to  suppose  that  either  by  the 
practice  of  companies  in  the  certification  of  shares,  or 
the  common  recognition  of  that  practice  on  the  Stock 
Exchange,  any  duty  arises  on  a  company  in  rcn^eoi  of 
the  retention  of  these  certificates  and  the  aealing 
with  the  certificates  after  the  certification  of  the 
transfer  to  any  oce  else  excepting  the  transfecee 
preventing  the  transfer  and  the  certificate  for  the 
purpose  of  registration.  We  have  no  evidenoe  at  all 
to  show  that  either  the  company  or  those  who 
frequent  the  Stock  Exchange  have  ever  recognijEed 
any  duty  on  tbe  company  except  that  towards  the 
persons  coming  for  the  certification  and,  of  ooiirse^ 
those  claiming  through  them.  In  the  present  case  it 
is  said  that  immedia^ly  upon  the  lodging  and  retesi- 
tion  of  these  certificates  or  the  completioii  of  the 
certification  there  arose  a  duty  of  the  company 
towards — I  think  the  expression  used  is — "persom 
who  may  desire  to  become  shareholders  in  the  ccms* 
pany."  All  I  can  say  is  that  I  see  no  ground  ft^ 
supporting  that  proposition.  As  a  matter  of  fsict  in 
the  present  case  all  that  is  proved  is  this,  that  Bennett 
being  in  possession  of   a  certificate  or  OOTtificates 
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which  were  properly  ifsned  to  him  by  the  company' 
when  he  became  a  member  of  the  company,  im- 
properly naed   this  certificate    or    these  certificates 
ttnd  so  obtained  an  adrance  or  advances  from  the 
plaintiffs   npon  the   security  of   this   cettificate  or 
these  certificates.    It  is  not  alleged  and  it  is  not  the 
fact  that  the  plaintiflSs  had  any  knowledge  whatsoever 
with  reference  to  these  transfers  having  been  presented 
for  certification  by  Honselander  and  Madders,  or  of 
the  fact  of  the  certificates  having  been  lodged  with 
the  company,  or  of  the  return  of  Uiose  certificates  by 
the  company  to  Bennett.    All  they  'knew  was  that 
they  found  Bennett  in  possession  of  certificates  which 
were  genuine  certificates,  and  which  were  issued  by 
the  compaiiy.    It  is  perfectly  plain,  therefore,  that 
in  no  sense  can  the  plaintiffs  be  said  to  have  been 
parties  to  the  origioal  transaction  of  the  presentation 
of  this  transfer  and  the  lod^iog  of  these  certificates 
for  the  purpof es  of  certification.    Nor  can  it  be  said 
that  in  any  way  the  plaintiffd  were  parties  to  that 
certification.    I  do  not  think  that  there  is  any  contest 
•8  to  the  condnsion  of  fact  at  which  I  have  arrived, 
but  the  plaintiffs  say,  *'  Yes,  but  although  this  is  so, 
you,  the  company,  neglected  your  duty  to  retain  theie 
certificates,   aod  your    negligence   is   the   real   or 
proximate  or  direct  cause  of  the  loss  which  we  have 
•ostaimd  in  this  case."    Now,  to  put  the  conclusion 
that  I  have  arrived  at  shortly,  it  seems  to  me  that 
the  answer  to  the  plaintiffs'  claim  is,  fir»t,  that  there 
being  admittedly  no  duty  whatever  to  the  plaintiffs 
pers^udly,  they  have  failed  to  establish  any  duty  on 
the  part  of  the  company  in  respect  of  the  reteotion  of 
these  certificates  to  the  public  or  to  any  section  of  the 
public,  or,  to  define  the  suggested  section  a  little  more 
closely,  to  persons  desirous  of  becomiog  members  of 
the  company;  and,  secondly,  that  even  assuming  that 
any  such  duty  of  the  company  could  be  established 
towards  persons  desirous  of  becoming  members  of  tiie 
company,  I  should  say  that  it  is  not  true  to  say  that 
the  returning  of  the  certificates  to  Bennett  was  the 
proximate,  direct,  or  real  cause,  whichever  expres- 
sion may  be  used,  of  the  loss  which  the  plaintifiiB 
have   sustained  by  having  advanced  money  upon 
the    leourity    of     certificates     which    as    between 
Bennett  and    Messrs.    Honselander   and   Madders, 
Bennett  was  not  entitled  to  deal  with,  he  having 
already    given   a   good    title   to    Messrs.    House- 
lander  and  Madders  which  prevented  him  from  giving 
a  good  titie  to  the  plaiotiffs.     It  is  quite  plain  that 
the  mere  return  of  the  certificates  to  Bennett  wouldhave 
led  to  no  loss  to  the  plaintiffs  whatever.    What  did 
cause  the  loss  was  the  improper  use  of  these  certifi- 
cates when  they  came  into  the  possession  of  Bennett. 
For  these  reasons  I  think  the  plaintiffs'  case  faUs. 
Speaking  generaUy  of  these  cases  of  estoppel,  it  is 
necessary  tiiat  the  plaintiffi  should  prove  that  they 
have  been  misled  either  by  word  of  mouth  or  by  con- 
duct, and  if  by  conduct,  it  muit  be  by  conduct  in  some 
transaction  to  which  the  defendants  were  a  party. 
For  the  reasons  I  have  given  it  seems  to  me  that  that 
part  of  the  case  fails.    Tiiea,  if  the  plaintiffs  cannot  do 
that,  they  must  prove  generally  tnat  the  defendants 
have  omitted  to  do  some  act  which  it  was  their  duty  to 
do  towards  the  plaintiffs  or  the  public  or  some  section 
of  the  public  or,  as  is  suggested,  those  who  may  be 
desirous  of  becoming  members  of  the  oompwaj.  ^  In 
my  opinion,  there  is  no  proof  of  any  such  misleadiag, 
and  no  proof  of  negligence  of  duty  towards  the  plain- 
tiffs or  towards  any  section  of  the  public      The 
utmost  that  can  be  proved,  according  to  my  view  of  the 
case,  is  that  there  has  been  negligence,  as  admittedly 
indeed  there  has  been.     That  is  admitted  not  only  in 
the  third  paragraph  of   the   statement   of  defence 
but  in  the  evidence  of  the  secretary  of  the  company, 
negligence  in  the  custody  of  these  certificates ;  but 


the  mere  fact  of  negligence  in  the  retention  of  these 
documents,  and  I  may  say  generally  the  mere  fact  oe 
the  proof  of  negligence,  is  not  sufficient  to  raise 
estoppel.  At  all  events  ever  since  the  decision  in 
Bank  of  Ireland  v.  Evans*  Trustees  and  the  case  cf 
Johnson  V.  CrSdit  Lyonnais  it  cannot  be  said  that  me'  e 
negligence,  will  raise  an  estoppel ;  you  must  have 
more  than  that.  You  must  at  all  events  hbve 
negligence  which  is  the  real  and  immediate  cause 
of  the  damafre  done.  It  will  be  remembered  that 
Cockbum,  C.J.,  in  his  judgment  in  Swan  v.  North 
British  Australasian  Co.,  leaves  it  an  open  question 
whether  or  not  such  negligence,  when  it  is  mere 
negligence,  irrespective  of  negligence  of  a  duty  to- 
wards the  plaintiffs,  might  or  miffht  not  raise  some 
sort  of  estoppel  when  it  is  the  red  cause  of  the  loss 
sustained  by  the  plaintiff 4.  He  says :  *'  It  is  to  be 
observed  that  in  the  case  in  the  House  of  Lords  to 
which  I  have  referred  " — that  was  the  case  of  Bank 
of  Ireland  v.  Trustees  of  Evans^  Charities — "it  was 
unnecessary  to  decide  the  larger  question  whether 
negligenceleading  to  a  forgery  by  which  another  party 
was  defrauded  eitops  the  party  guilty  of  it  from  dis- 
puting the  genuineness  of  the  instrument.  The  absence 
of  negligence  immediately  leading  to  the  result  was 
at  00 ce  a  sufficient  ground  on  which  to  dispose  of  the 
case."  So  I  say  in  the  present  case  there  is  the 
abieuce  of  evidence  immediately  leading  to  the  result 
complained  of,  and  therefore  the  estoppel  is  excluded. 
I  think  I  have  now  dealt  with  all  the  grounds  to 
which  I  need  refer  in  the  present  case.  I  think  that 
the  judgment  of  Far  well,  J.,  oaght  to  be  affirmed, 
because  the  plaintiffs  have  not  been  misled  by  any 
statement  or  conduct  of  the  defendants;  that  the 
defendants  have  not  been  shown  to  have  been  negli- 
gent of  any  duty  which  they  owed  to  the  plaintiffs 
individually  or  as  members  of  a  section  of  the  public, 
and  that  the  negligence  which  has  been  shown  in  th) 
custody  of  the  certifi^te  in  question  was  not  th? 
immediate  cause  or  the  real  cause  which  led  to  the 
loss  by  the  plaintiffs.  I  think  the  judgment  of 
FarweU,  J.,  ought  to  be  affi^'med  and  the  appeal 
disoiissed  with  costs. 

BOMSR,  L. J.— I  also  think  that  the  appeal  fails.  I 
can  give  my  reasons  shorUy.  With  regard  to  the  main 
case  of  the  plaintiffs,  in  the  first  place  I  may  point 
out  that  they  do  not  and  cannot  rely,  as  a  cause  of 
action  against  the  company,  on  the  certification  given 
to  Honselander  and  Madders.  That  certification  may 
have  placed  the  company  under  special  obligations  to 
those  gentlemen  to  whom  it  was  given,  or  to  those 
who  claim  under  them  or  had  notice  of  the  certifioation 
and  relied  on  it;  but  the  plaintiffs  knew  nothing 
whatever  of  the  c^tification  and  cannot  base  anjr  claim 
upon  it.  The  ground  alleged  by  the  plaintiffs  on 
which  they  claim  to  hold  the  defendant  company 
liable  In  this  action  is  one  of  estoppel  by  what  is  said 
to  be  culpable  negligence  on  the  niurt  of  the  company 
in  for  warning  the  certificates  of  tne  shares  to  Bennett 
after  they  had  notice  of  the  transfer  to  Honselander 
and  Madders,  and  after  reco^ition  of  that  transfer  by 
the  company  by  the  certification.  Now  I  may 
assume  that  there  was  negligence  on  the  part  of  the 
company  in  so  forwarding  the  certificate  as  between 
the  company  and  those  persons  who  were  entitied  to 
rely  on  the  certification  which  might  have  made  the 
company  liable  to  those  persons ;  but,  as  I  have  pointid 
out,  the  plaintiffs  are  not  such  persons,  and  it  appears 
to  me  to  push  the  doctrine  of  estoppel  by  negligence 
too  far  to  say  that  in  the  present  case  by  forsrs^ing 
the  certificate  to  Bennett  and  by  allowing  him  to 
retain  it  after  he  received  it  the  company  must  be 
taken  to  have  held  out  to  the  world  at  large  or  to  any 
person  dealing  with  Bennett  tbat  Bennett's  tiUe  both 
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kg«l  and  equitable  to  the  sbarei  wai  good.  The 
certificftte  was  true  on  the  face  of  it*  Beonett  was  in 
truth  (a»  stated  hj  the  cfrtificate)  the  regiBtared 
holder  and  owner  of  the  sharaa,  and  it  is  to  be  re* 
inembered  that  a  oertificato  of  ibares  10  not  a  negoti- 
able inetrnmeutr  nor  is  it  a  warra&tj  of  title  on  the 
pArt  of  the  company  iaiuing  it  i  iee*  inttr 
uliHf  Shropshire  Union  Mailwaija  ami  Canal  Co, 
r.  The  Qmen  and  ht  re  Ottos  Kopje  Diamond 
Mines  {Limited)*  1  may*  indeed*  with  tegard 
to  the  cettificate,  repeat  what  Fry,  L.X,  said 
of  tltle^ deeds  in  the  eaae  of  Korthtrn  CounUes  r>/ 
England  Fire  liunrancB  Co.  y.  TFAi/ip.  He  obaerved, 
at  p.  493  of  26  Cb.  D.,  that  the  title-deeds 
coidd  not  be  regarded  ai  being  in  the  eye  of  the  law 
aualogc^nB  to  **  fierce  dogs  or  deattuctive  elements 
where  from  the  nature  of  the  thing  the  courts  have 
implied  a  general  duty  of  safe  ouitody  on  the  part  of 
the  p€rton  having  their  posse asion or  oontroL"  t  f^o 
not  think  that  merely  because  the  plaintiff*  found  the 
certificates  in  the  hands  of  Bi2:unett  they  were  entitled 
to  aseume  as  against  the  company,  without  inquiry  of 
the  company,  that  there  had  beeu  no  dealings  by 
Bennett  with  the  shares,  or  that  the  company  held  out 
that  the  owner  could  give  a  gocd  title  to  the  shares. 
If  the  plaintiffs  have  suffered  loss  by  their  dealing-i 
with  Bennett  it  aroee^  to  my  mind^  from  Bennett's 
fraud  and  from  the  plaintiffd  taking  upon  themBeWes 
the  risk  involved  in  their  accepting  Bennett's  title 
merely  because  ha  hf  M  the  certiticates^  and  not  by 
any  representation  or  breach  of  duty  on  the  part  of  the 
company  to  or  towards  the  plaintiffs*  With  regard  to 
the  small  subsidiary  point  made  en  this  appeal  with 
regard  to  the  item  of  damige  mentioned  in  paragraph 
12  of  the  statement  of  cluicu,  all  I  need  say  is  that 
that  specid.  cause  of  action  urged  by  him  was  not 
pleaded  nor  proved,  nor,  as  I  understand  it^  even 
properly  taken  in  the  court  below.  It  follows  that 
the  whole  appeal  fails  and  should  be  disndflsed  with 

COfltfp 

StiblinQj  LJ,— I  am  of  the  iam«  opinion.    The 

facts  with  which  we  have  to  deal  are  very  short. 
[Hb  lordship  stated  the  facts  as  above,  and 
continued :]  Now,  certification  is  not  an  act  the 
performance  of  which  is  imposed  upon  the  com- 
pany either  by  any  provision  in  the  Companies 
Act  or  in  the  aFtioles  of  assooiation.  It  ht  there- 
fore, one  which  the  company  may  see  £t  to  do  or 
may  not  do,  but  if  the  company  do  see  fit  to  give  a 
certification!  then  as  at  present  adviied  I  think  that 
by  that  act  the  company  does  undertake  a  duty  to 
any  person  who  deals  with  shares  on  tbe  faith  of  the 
certification*  If  tbe  plaintiffs  had  so  dealt  with  iheae 
shares,  it  would  have  been  necessary  to  define  the 
extent  and  nature  of  that  duty,  but  the  plaintiffs 
knew  nothing  whatever  of  the  certification  and  did 
not  act  on  the  faith  of  it.  Further,  when  the  plaintiffs 
made  their  advance  they  knew  nothing  of  the  circum- 
itances  in  which  the  certificate  had  been  lent  by  the 
defendant  company  to  Bennett^  consequently  they  did 
not  change  their  position,  relying  on  the  special  circmn- 
itancts  in  which  the  certificate  came  into  Bennett'a 
bwids.  What  the  plaintiffs  did  rely  on  was  merely 
the  certdficate  and  the  possession  of  it  by  Bennett* 
The  certificate  is  in  the  ordinary  form  under  the  leal 
oi  the  company,  and  simply  certified  that  Bennett 
wai  the  registersd  holder  of  certain  ahares  specified 
■ubjaoft  to  the  memoranduui  and  articles  of  asso- 
ciation. The  statements  in  the  certificate  were 
perfectly  acourate,  for  at  the  date  Bennett  was 
the  registered  holder  of  these  shares.  Then  as 
regards  the  poaseidon  of  the  certificate,  by  section  31 
of  the  Companies  Act  a  certificate  is  prirnd  facie 
evidence  of  the  title  of  a  member  to  the  share  or 


shares  which  are  specified  ;  but  it  is  only  printJ  fa^.U 
evidence,  and  a  person  who  deals  with  another  on  the 
faith  of  only  a  prim^  fa^ie  title  is  alwayt  liable  to 
find  that  another  and  better  title  may  be  broagfat 
forward  which  wHl  supersede  that  wtuch  is  derivisd 
from  the  certificate.  That  is  what  took  place  b«m. 
The  plaintiffs'  title  failed  because  Bennett  had  created 
a  prior  title  in  favour  of  Hc»uielander  aud  Madders  and 
was  not  in  a  poaition  to  confer  a  go  }d  title  on  the 
plaintiff^*  Tbe  case  which  is  put  forward  on  beb^f  of 
the  plaintifFj  is  this^  that  the  defendants  were  guOty 
of  cntpable  neglect  and  are  estopped  from  disputing 
tbat  tbe  plaintiffs  ha%e  a  title  to  the  shares-  Tn« 
title  by  estoppel  may  be  created  no  doubt  by 
negligence.  The  limitations  on  the  rule  are  stated 
and  were  very  severely  considered  in  the  c^ae  of 
SirMn  V.  XuHh  British  Amtralaiiaji  Ct*.  [Limits), 
2  H,  &  C.  175.  BUokbarn,  J,,  in  dealing  wttti 
the  case  states  the  rule  thuf.  He  ref^i  to  wh«l 
h%s  been  stated  by  Wilde,  B.»  In  the  Courl  of 
Exchequer,  which  was  in  these  terms:  **  That  if  one 
has  led  otbers  into  the  belief  on  a  ceTtaiA  ttate  of 
facts  by  conduct  of  culpable  neglect  caleul&ted  to 
have  that  result,  and  th^-y  have  acted  00  th*t  belisf 
to  thefr  prejudice}  he  shall  not  be  heard  afterwards 
as  agaiust  such  persons  to  show  that  that  state  of 
facts  did  not  exist***  Blackburn,  J*,  says:  *' This  ta 
very  nesrly  rfght,  but  in  my  opinion  not  ^tiit^^  fti  he 
omits  to  qualify  it  by  saying  that  the  Degleefe  mml 
be  in  tbe  transaction  iCi^lt  and  be  tbe  proxiiB«te 
cause  of  leading  the  party  into  that  mistake^  ■d4 
also  as  I  think  that  it  must  be  the  neglect  of  iooifl 
duty  that  is  owiog  to  the  person  led  into  that  beli«f,  «r 
what  comes  to  the  same  thing  to  tbe  general  public^  of 
whom  the  person  is  one,  and  not  merGly  neglect  of  what 
would  be  prudent  in  respect  to  the  party  himjeif ,  nt 
even  of  some  duty  owing  to  third  persons  with  wlMm 
those  seehiz^g  to  set  up  the  estoppel  are  not  pciw/' 
Now  in  my  judgment  not  one  of  tbe  limitations  whldh 
Black  burn,  J.,  there  imposes  on  the  appHcaticm  of  1^ 
doctrine  of  estoppel  by  negligence  is  found  aatk&ed 
in  the  present  case.  The  neglect — and  I  think  th«r« 
was  neglect— which  occurred  iu  this  transaction,  was 
not  in  the  transaction  with  the  plaintiffs,  it  waa  In  tbe 
trauf action  with  Houselander  and  Maddecs.  Seogndly. 
the  neglect  was  not  the  proximate  cause  of  the  plain- 
tiffs' mistake,  for  the  plaiatiffi  knew  nothing  ol  t^i 
neglect  or  of  the  duty  or  of  the  way  in  whicll  tlie 
company  had  dealt  with  the  certificates.  Li^fv  I 
think  there  was  no  neglect  of  duty  to  tbe  platatifft. 
That  there  was  a  neglect  of  a  duty  owing  to  perBOOS 
with  whom  the  plaintiffs  were  not  privy.  I  intends 
with  regard  to  that  to  refer  to  what  was  said  by  Pry^ 
L,J,,  in  the  case  of  Northern  Coutdiei  of  En§i^md  J\ft 
Imurame  Co,  v,  irAr>/i,  but  that  baa  bees  «IrMdf 
rf  ad,  and  I  need  not  reter  to  it  again.  I  think,  tiun* 
forCr  that  the  plaintiffs  fail  in  establishing  tlidr  laai; 
and  that  the  appeaJ  should  be  dismissed. 

Appeal  dismUeed, 

SoHdtoff,   Minton 
JJuxtalle. 


Shier  tfc  Co. ;  Payjm^  Bl^.  A 
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From  C.  A.  \ 
(England).  ) 

Chapman  and  Othees  v.  Pjbikins.  (a.) 

Will—Construdion — Forfeiture  clause — Marriage  of  a 
ton  or  daughter  within  certain  prohibited  degrees — 
Marriage  in  t€stator*$  lifetime, 

A  testator  devised  all  his  real  and  personal  estate  to 
trustees  upon  trust  for  sale,  and  to  be  divided^  after 
certain  payments,  among  his  children^  sons  and  daughters 
{otJier  than  A,,  a  daughter),  in  equal  shares;  he  then 
inserted  a  clause  to  the  effect  that  if  any  child  should  con" 
tract  a  marriage  with  any  person  of  any  degree  of 
kindred,  unless  more  remote  than  third  cousin,  and  also 
in  the  case  of  a  daughter  without  the  previous  written 
consent  of  the  trustees  or  trustee  of  his  will,  then  he  or  she 
should  forfeit  his  or  her  right  to  the  share  in  his  trust 
estate*  Subsequently  the  respondent,  another  daughter, 
married  her  first  cotisin  in  the  testator* s  lifetime,  and  on 
his  death  claimed  to  be  entitled  to  a  share  in  his  trust 
estate. 

Held,  that  there  was  sufficient  in  the  will  to  show 
that  the  testator  intended  that  these  acts  of  forfeiture 
should  take  effect  only  after  his  death,  and  that  the 
respondent  had  not  therefore  forfeited  her  interest  in  his 
trust  estate. 

Decision  of  the  Court  of  Appeal  (52  W,  B,  467,  [1904] 
1  Ch,  431)  affirmed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Yaugban  Williams  and  Stirling,  L.JJ., 
Gozens-Hardy,  L.  J.,  dissenting)  reyersing  an  order  of 
Kekewioh,  J. 

The  question  was  whether  the  respondent,  who  in 
the  testator's  h'fetime  had  married  her  first  oousin, 
Charles  Steele  Perkins,  had  forfeited  her  share  in  the 
trust  estate  of  the  testator  and  in  the  income  thereof. 

The  facts  are  given  at  length  in  the  court  below, 
and  are  shortly  as  follows : 

Bdward  Chapman,  by  his  will  dated  the  24th  of 
March,  1881,  after  devising  all  his  real  and  personal 
estate  to  trustees  upon  trust  for  sale,  and  to  be  divided 
among  his  children  (other  than  Alice)  in  equal  shares, 
made  the  following  provisions : 

**  And  I  declare  that  if  any  son  or  daughter  of  mine 
shall  do  or  suffer  any  act  whether  by  way  of  alienation, 
charge  or  otherwise,  and  including  any  act  under  any 
statutes  of  baDkrui>tcy  or  for  the  relief  of  insolvent 
debtors  for  the  time  being,  by  reason  or  means 
whereof  any  part  or  share  of  him  or  her  in  any  income 
or  capital  of  my  said  estate  to  or  of  which  he  or  she 
shall  not  have  already  become  entitled  in  possession 
or  be  for  the  time  being  actually  entitled  to  the  receipt 
shall,  or  but  for  this  present  clause,  would  become 
wholly  or  in  part  vested  in  or  payable  to  any  other 
person  or  persons,  or  if  he  or  she  sball  contract  any 
marriage  forbidden  by  me  as  hereinafter  expressed, 
then,  and  in  any  such  case  his  or  her  share,  right, 
title,  and  interest  of,  in,  and  to  my  said  trust 
estate,  and  the  income  thereof  shall  thenceforth 
cease  and  determine,  and  my  said  trust  estate 
shall  thenceforth  go  and  be  held  in  such  manner 
as  the  same  would  have  been  held  if  he  or  she 
had  died  before  me  without  leavine  any  child  or 
children  living  at  my  death.  And  I  declare  that  the 
marriages  forbidden  by  me  are  in  the  case  of  son  or 
daughter  marriage  with  a  person  of  any  degree  of 
kindred  unless  more  remote  than  third  cousin  and 
also  in  the  case  of  a  daughter  marriage  contracted 
without  the  previous  written  consent  of  the  trustees 


(a.)  Eeported  by  C.  H.  G&ArroN,  Esq.,  Barrister- 
at-Law. 


or  trustee  for  the  time  being  of  this  my  will  or  if 
more  than  two  of  a  majority  of  them." 

The  respondent  married  her  first  cousin  on  the  9th 
of  November,  1886,  and  the  testator  died  in  1902. 

Eekewicb,  J.,  made  an  order  declaring  that  the 
respondent  had  forfeited  her  share  of  the  testator's 
trust  estate  and  the  income  thereof,  but  this  was 
reversed  by  the  Court  of  Appeal. 

Levett,  K,C.  [Iselin  and  W.  A.  JRusseHl  with  him}, 
for  the  appellants. — ^A  will  is  only  deemed  to  Bpesk 
from  death  with  respect  to  the  property  comprised 
therein :  Bullock  v.  Bennett,  3  W.  E.  291,  7  De  G. 
M.  &  G.  283.  In  cases  of  bankruptcy  or  alienation, 
forfeiture  has  been  enforced  on  the  happening  of  the 
event  before  the  testator's  death :  Ancona  v.  Wadddl, 
27  W.  E.  186,  10  Ch.  D.  167,  and  In  re  Metcalfe, 
Metcalfe  v.  Metcalfe,  [1891]  3  Ch.  1, 40  W.  E,  Dig.  280. 

Upjohn,  K,C,t  and  Edward  Clayton,  for  th^ 
respondent,  were  not  heard. 

Earl  of  Halsbuby,  L.C.^I  do  not  propose  to  go 
over  this  elaborate  argument  again.  It  appears  to  me 
that  the  decision  of  Yaughan  Williams  and  Stirling, 
L.JJ.,  is  perfectly  right.  There  is  an  intention  on 
the  psrt  of  the  testator,  to  my  mind,  overwhelmingly 
established  upon  the  words  of  the  will  itself,  and  I 
decline  to  go  beyond  that.  The  argument,  from 
words  used  with  reference  to  bankruptcy,  seems  to 
me  to  be  disposed  of  by  this  consideration.  Oases  in 
which  there  was  a  desire  on  the  nart  of  the  testator 
that  his  property  which  he  was  aealing  with  should 
not  go  to  strangers,  but  should  go  to  his  children,  and 
a  plain  intention  shown  that  the  forfeiture  dausa 
shocdd  apply  if  the  thing  happened  during  his  own 
lifetime,  nave  no  reference  to  the  sabjeot-matter  with 
which  we  are  dealing.  To  my  mind,  the  reasoning  of 
Yaughan  WiUiams  and  Stirling,  L.JJ.,  as  to  the 
intention  of  the  testator  is  perfectlv  satisfactory,  and 
I  move  that  tiie  appeal  be  dismissed  with  oosts. 

Lord  Macnagiiten.— I  am  of  the  same  opinion.  I 
agree  with  the  majority  of  the  Court  of  Appeal.  I 
tmnk  in  this  particular  will  the  marriages  forbidden 
are  marriages  taking  place  after  the  testator's  death. 

Lord  James  of  Hbbefobd.^I  concur. 
Lord  LiNDLEY.— So  do  I. 
Appeal  dismissed. 

Solicitor  for  the  appellants,  John  F,  Child, 
Solicitors   for   the  respondent.   Ward,    Perks,    A 
McKay* 


(ttourt  of  AppeaU 

From  K.  B.  Div.  \ 

(Collins,  M.E.,  and  Stirling  and  }  April  7. 

Mathew,  L. JJ.)  j 

Jackson  v.  Wimbledon  XJeban  District 
Council,  (a.) 
Local  government — Sewer  or  drain — Drain  on  private 
ground — Draining  several  houses — **  Single  private 
drain's—Public  Health  Act,  1875  (38  <fe  39  Vict,  c. 
55),  s.  il^Public  Health  Amendment  Act,  1890  (53 
cfc  54  Vict,  c,  59),  s.  19. 

A  drain  conveying  the  drainage  of  tufo  or  more  Ttouses 
belonging  to  the  same  oumer  into  a  single  private  drain 
{as  described  by  section  19  of  the  Public  Health  Amend-- 
ment  Act,  1890)  is  a  sewer,  and  not  affected  by  section  41 
of  the  Public  Health  Act,  1875. 

Decision  of  the  Divisional  Oonrt  affirmed, 

(a.)  Eeported  by  Maubicb  N.  Dbtjoqxteb,  Esq., 
Barristei-at-Law, 
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Court  of  Affeal. 


Jacksow  v.  Wjmblbdon  UaBAif  DiaxRior  CouNOfL. 


C0I71T  OF  A^itmki^ 


I 


Appeal  from  the  judf^meot  of  b  Divfiional  Coaft 
(Lird  Alveratone,  LiO.J*^  and  Wills  aod  Ketinedjr, 
JJ,)  Bpon  a  eaa^  stated  by  jmtic^a  ucder  the  Summttry 
Jadadiction  Acts. 

Oq  the  19tb  of  Augu&t,  1903,  the  reapondent  Jackaoa 
Bppeftred  before  a  court  of  ^utomory  jurisciiction  in 
obedience  to  a  summi^iia  charging  him  with  having 
m&de  d&fanit  in  payment  of  the  sum  of  X35  due  from 
him  to  the  appelJantfi  for  expetjaee  iticurred  by  then 
in  relay ^^  the  inain  drain  at  the  rear  of  Noe.  dl  to 
73  (odd  niimberfl),  Hartfield -crescent,  Wimbledon, 
and  alao  with  having  made  default  in  payment  of 
£13  7«t  5d.i  beiog  a  proportion  of  the  expenaea 
inoorred  by  the  appellant* lo  relating  a  dngte  private 
drain  connecting  No.  73  and  No*  75,  HartfieU- 
cr^soent  with  a  certain  public  eewer. 

On  the  noitb  eide  of  Hartfield-creaoent,  in  the 
appellants*  dl^Iricti  there  are  aixteen  houses  numbered 
with  odd  oumbera  from  51  to  81,  both  inclusLTe, 
The  respondent  is  the  owoer  of  twelve  of  these 
honseSi  numbered  from  51  to  73,  both  inclusive.  At 
the  rear  of  the  aixteen  housei  raos  a  main  or  oommon 
drain  which  is  connect ei  with  the  public  aewer  by  a 
branch  dain  which  rum  bnts^een  No«.  73  and  75 
beneath  a  piece  of  land  between  those  t^o  houiea. 
Baoh  of  the  ftixteen  bouies  lh  connected  with  ihe 
main  or  common  drain  by  meatia  of  branch  drains 
ccnvejing  tbe  sewage  from  each  house. 


to  C,  and  also  the  branch  drain  B  to  A,  and  csoaed 
notice  in  writing  to  be  given  to  the  own«rB  of  tl&a 
sixteen  bou  es  r^^quidti^  them,  within  a  specified  t£m«i 
to  do  the  necessary  works^  The  owners  of  Noa.  75  ^ 
81  inclusive  duly  executed  the  worki  required  bo  tmz 
as  a£Eec^ei  the  main  or  common  drain  D  to  B  at  th€ 
rear  of  thene  premises,  but  tnade  default  in  exejntuig 
the  works  required  to  the  branch  drain  B  to  A.  Tm^ 
respondent  as  owner  of  Noa.  51  to  73  incliuire  did 
not  oomply  with  the  notice  at  all,  bat  mmde 
default  in  executing  the  works  required  to  be  dam 
both  to  the  branch  drain  B  t-o  A,  and  also  to 
the  maio  or  common  drain  C  to  B,  and  the 
appellanta  accordingly  exeonted  the  works  and 
n:ade  an  apportioomeiit  of  the  expenses  by  apportioa- 
ing  the  expenses  of  relating  the  branch  drain  H  to  A 
between  the  owners  of  the  aixteen  housM,  and  a! to 
tne  exp^nat^a  of  relaying  the  main  draiii  B  to  C  upon 
the  respondent.  The  respondent  haviDg  made  default 
in  complying  with  the  demand  of  the  appellutti^ 
proceed! Dga  were  tak^n^  The  amount  of  the  appor- 
tionment was  not  in  dLSpute,  and  at  the  hearing  thd 
respondetit  admitted  that  tbe  braoch  drain  B  to  A 
waa  a  single  private  drain  wit  bio  the  meaning  of 
section  19  of  the  Act  of  18^0,  but  he  contended  thai 
the  draiii  B  to  C  was  a  sewer  within  the  meaniD^  of 
section  4  of  the  Act  of  1ST 5,  Bud  not  a  tiiiKla  privrnta 
drain  within  the  meaning  of  the  Act  of  IS90.    Tlia 


^^p^-r  FIELD        CRESCgyy-y. 


In  the  plan  which  was  put  in  at  the  hearing  and  U 
hwe  reproduced  ao  far  as  is  material,  the  mftin  com- 
mon drain  at  the  rear  cf  tbe  sixteen  houses  waf 
maiked  D  to  C,  and  tho  branch  drain  which  ran  from 
a  point  between  Nos,  73  nnd  75  to  the  public  8ew<*r 
v>M  marked  B  to  A  and  both  the  main  drain  D  to  C, 
and  the  branch  drain  B  to  A,  were  couatructed  wholly 
upon  private  pfcpeHy.  Part  III.  of  the  Pnblic  HeOth 
A  mend  03  cut  Act,  1 890,  which  includes  section  19  of 
th**  Act,  hid  bfen  adopted  in  the  apj>eUants'  district* 

CompUint  having  been  made  to  the  appellants  as 
the  local  authority  under  the  Public  Health  Act, 
18^5,  as  to  the  drains  in  Harl  field -crescent,  the  appel- 
lants c&osed  the  drains  to  be  inspected,  and  fnund  it 
was  necessary  to  relay  the  main  or  common  drain  D 


justices   deciiled  against    this    contention,    and    t^ 
Bivisionat  Ccmtt  reveraed  the  deci4ton   of  tbe  |at- 

tirtpi, 

Tne  Wimbledon  Ifrban  District  Counml  iKnr 
aptealed. 

Section  19  r>i  the  IBdO  Actenacta^  (1)  Wbert  two  or 
more  houses  belongiDg  to  different  owners  are  om- 
nected  with  a  publio  sewer  by  a  single  private  dtidn 
an  application  may  be  made  under  aection  4 1  of  the 
Public  Health  Act,  1875  (relating  to  complaints  as  to 
nuisances  from  drains],  and  the  looal  authority  may 
recover  any  ex  pen  le  a  incurred  by  them  in  ej£#cutiiig 
any  works  under  tbe  powert  oonf erred  on  tbana  by 
that  aection  from  the  owners  of  the  hoacai  in  MM 
sharei  and  proportions  as  ihall  be  settled  hf  (Mr 
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surveyor,  or  (in  case  of  diapate)  by  a  court  of  summary 
jurisdiction.  (3)  For  the  purposes  of  this  section  the 
expression  ''drain"  indudes  a  drain  used  for  the 
drainage  of  more  than  one  building. 

Macmorrarif  KM,  {George  Humphreys  with  him),  for 
the  appdlauts. — Your  lordships  sent  back  the  case  to 
the  jostices  for  farther  partioularf,  which  have  now 
been  obtained,  but  do  not  in  aoy  WAy  assist  the  coart. 
Section  19  of  the  1890  Act  has  effected  a  change  in 
the  law  touching  the  liability  for  the  repair  of  draios 
under  section  41  of  the  1875  Act  Bradford  t.  Mayor, 
die,  of  Eastbourne,  [1896]  2  Q.  B.  205,  44  W.  B.  Diff. 
93,  dealt  with  section  19  and  what  is  a  single 
private  drain  under  that  section.  The  pipe  B  to  A 
fulfils  the  condition  of  a  single  private  drain 
both  under  section  19,  sub-sectbn  3,  and  within 
the  Easihoume  case,  as  it  receives  the  drainage 
from  the  houses  of  different  owners,  and  in  any 
oase  for  the  purposes  of  this  case  it  is  admitted 
to  be  a  sinffle  private  drain.  As  a  result  the  respon- 
dent is  liable,  for  ''  two  or  more  houses  are  connected 
with  a  public  sewer  by  a  single  private  drain  '*  under 
section  19  of  the  1890  Act:  see  Lord  Bussell  of 
Sillowen,  L.O.  J.'s,  judgment  in  the  Eastbourne  case, 
mi  p.  209,  and  Wills,  J.,  at  p.  215,  on  this  point. 
Thompson  t.  Mayor,  (fee,  of  Eccles,  ante,  p.  211,  [1905] 

1  K.  B.  110,  decided  in  the  Court  of  Ap^sal,  approvea 
the  decision  in  the  Eastbourne  oase*  It  wotda  be  an 
anomalous  position  to  decide  that  the  pipe  from 
B'--C  oonstituted  a  sewer,  the  pipe  draining  No.  75 
a  single  prirate  drain,  and  the  pipe  drainmg  Nob. 
77-81  again  a  sewer. 

Sylvain  Mayer,  for  the  respondent. — I  submit  that 
B  to  A  is  not  a  single  private  drain.  [Ooluns,  M.B. 
— ^You  must  argue  this  case  on  the  footing  that  it  is, 
for  the  renKmdent  has  admitted  it  to  be  the  case,  by 
payment  of  his  proportion  of  the  expenses.]  To  deal 
with  the  pipe  B  to  G  it  is  sufficient  to  state  that  the 
bouses  drained  by  it  are  now  in  the  ownership  of  one 
person,  Mr.  Jackson,  for  Kershaw  v.  Taylor,  [1895] 

2  a  B.  471,  43  W.  B.  Dig.  117,  has  decided  that  the 
drains  must  be  taken  a^  they  are  at  the  present 
moment.  [Mathew,  L.J. — In  that  case  the  pipe 
was  boilt  as  a  sewer;  was  the  pipe  built  as 
a  sewer  here ;  were  the  houses  originally  the 
property  of  one  persoQ  P]  See  also  Heaver  v. 
Borough  Council  of  Fulham,  [1904]  2  K.  B.  383,  52 
W.  B.  Dig.  110.  If  this  ooort  decides  against  me 
it  will  virtually  repeal  the  definition  of  drain  in 
section  41  of  the  1875  Act,  which  is  certainly 
not  repealed  by  the  1890  Act.  The  object  of 
section  19  of  that  Act  was  to  prevent  persons  with 
separate  responsibilities  throwiog  the  burden  of 
repairing  their  drains  upon  the  local  authority  by 
means  of  what  section  19  has  called  a  single  private 
drain,  as  is  stated  by  Wills,  J.,  at  p.  215  of  his  judg- 
ment in  the  Eastbourne  case ;  and  it  is  to  be  noted 
that  Wills,  J.,  has  taken  part  in  all  the  leading  oases 
on  this  subject.  [Oollins,  M.B.— How  do  you  get 
over  the  plain  language  of  the  statute  P  It  says  two  or 
more  houses  connected  by  a  siogle  private  drain  to  a 
public  sewer.  Here  you  have  a  siogle  private  drain 
B  to  A.]  The  statute  means  connected  right  up  to 
the  houses  concerned  by  a  single  private  drain.  There 
is  no  difficulty  in  the  same  pipe  Ming  in  part  a  drain, 
and  in  part  a  sewer :  Beckenham  Urban  District  Council 
y.  Wood,  ( 1896)  60  J.  P.  490.  This  case  is  eren  stronger 
because  C — B — ^A  is  not  one  pipe,  but  two  pipei 
joined  by  the  man-hole  at  B. 

Macmorran,  KO,,  in  reply. — It  was  deliberately 
intended  by  section  19  to  take  the  burden  off  the  local 
authority  in  oases  such  as  these* 

CoLUNS,  M.E.~This  is  an  appeal  from  the  decision 


of  the  Divisional  Court  upon  a  question  arising  out 
the  construction  of  section  19  of  the  Pablic  Health 
Amendment  Act,  1890.  That  section  has  been  fre- 
quently the  subject-matter  of  discussion,  and  we  hare 
recently  dealt  with  itin  this  court  in  the  case  of  Thomp- 
son  V.  Eccles  Corporation,  where  we  followed  what  is 
no  V  the  leading  case  on  the  subject — viz.,  Bradford  t. 
Eastbourne  Corporation,  in  which  Lord  Bassell,  L.C.J., 
delivered  an  elaborate  judgment,  and  Wills,  J.,  who 
has  taken  part  in  the  judgments  of  many  of  these 
cases,  also  delivered  an  instructive  judgment.  Wills, 
J.,  has  taken  part  in  the  decision  of  the  case 
we  are  oidled  upon  to  review.  [His  lordship 
read  section  19.]  In  this  oase  we  nave  what  is 
admitted  to  be  a  single  private  drain  extending  from 
the  point  which  has  been  marked  B  on  the  plan,  to  the 
point  marked  A,  running  at  right  angles  to  the 
street  and  connected  with  the  main  pablic  sewer 
under  the  street.  All  along  the  street  are  houses. 
On  the  right-hand  side  of  the  drain  A  to  B  are  twelve 
houses  which  all  belong  to  one  owner,  Mr.  Jackson, 
and  there  are  four  houses  on  the  left-hand  side  of  the 
yertical  line  representing  the  single  private  drain.  Ai 
to  tiiese  four  houses,  tl^e  belong  to  a  lirs.  Eysoldt 
and  the  other  to  a  Mr.  HoUiday.  This  single  private 
drain  leads  out  from  a  man-hole  at  B;  into  that 
man-hole  the  drainage  from  the  houses  on  the  left 
flows — ^namely,  the  t£iree  houses  belonging  to  Mrs. 
Eysoldt  and  the  other  belonging  to  Mr.  HoUiday. 
This  T^cal  dndn  is  for  the  purpose  of  this  case  to 
be  treated  as  a  single  private  drain,  as  I  have  said, 
by  reason  of  an  admission  of  the  respondent.  Coming 
to  the  other  side,  the  drainage  of  all  the  houses 
belonging  to  Mr.  Jackson  runs  into  a  oommon  drain 
under  the  ground  at  the  backs  of  the  houses,  and 
passes  into  the  public  sewer  through  the  vertical 
private  drain. 

The  main  contention  of  the  appellants  is  that  if 
in  any  portion  of  its  course  the  sewage  traverses 
a  single  private  drain  on  the  way  to  the  sewer 
the  oase  oomes  within  section  19.  They  say  that 
the  houses  on  the  right-hand  side,  although 
belonging  to  one  owner,  and  the  houses  on  the  left- 
hand  side  belonging  to  other  owners  are  all  in  the 
last  resort  connected  by  the  single  private  drain  so  as 
to  satisfy  the  section  and  to  let  in  the  liability  of  the 
owner.  It  seems  to  me  that  there  is  a  short  answer 
to  that  contention,  and  it  is  given  in  the  court  below. 
The  Eccles  case  treats  of  the  parties  liable  to  repair 
and  the  pipe  in  respect  to  which  the  obligation  to 
repair  arises,  which  must  be  part  of  a  single  private 
drain.  The  court  cannot  turn  that  part  into  a  single 
private  drain  by  reason  of  the  fact  that  it  is  connected 
with  a  single  private  drain  and  that  the  sewerage  in 
part  of  its  course  flows  through  a  single  private  drain. 
It  is  a  condition  of  liability  that  the  pipe  itself  is  a 
single  private  drain ;  although  the  sewage  is  led  by 
it  through  a  single  private  drain,  if  it  is  not  a  single 
private  drain  itmlf  tne  section  does  not  apply.  Now, 
the  pipe  that  leads  up  to  the  man-hole  at  point  B 
takes  the  sewage  from  the  houses  belonging  to 
,  ^  one  owner  only.  The  Pablic  Health  Acts  prior  to 
^  section  19  of  the  1890  Act  oonstituted  a  pipe  takins 
the  drsinage  of  more  than  one  house  a  sewer,  and 
section  19  does  not  take  it  out  of  that  category 
''unless  two  or  more  houses  belonging  to  different 
owners  are  connected  with  a  public  sewer  by  a  single 
private  drain."  As  I  have  pointed  out,  the  work  to 
be  executed  must  be  work  on  that  which  is  the 
subject-matter  to  which  the  statute  applies,  and 
uoless  it  is  in  respect  to  a  single  private  drain  within 
l^e  meuiingof  section  19,  that  section  does  not  apply. 
The  Lord  Chief  Justice  and  Wilis,  J.,  have  followed 
up  the  course  of  this  drain,  and  I  think  it  is  no 
S  answer  that  because  for  a  certain  part  of  the  drainage, 


ilS 


THE  WEEKLY  REPOBTEB* 


[^iffieS.i9att.]         VoL  nil* 


COWRT  OF  ApFSA^, 


WlLUAHB  V,  MEB31T  DOOKB  AISD  HaHBOUE  BqABD< 


OOUET  OF  APFBAI- 


the  sewage  paiseB  thTOugh  a  single  private  drain  that 
that  fact  makea  the  anterior  pt^t  of  the  pipe  a  siogle 
private  drmo*  Ualegs  there  la  gome  miglu  la  th^  faot 
that  it  paaaea  into  a  fiingle  priTate  dram  which 
ohaoges  the  Datiire  of  it,  the  pipe  it  Fegulated  by 
ex  Latin  g  law,  and  h  not  controlled  or  afifected  by  this 
leotion  dealing  with  the  paaaage  of  sewage  from 
houses  belonging  to  differeiit  own  era »  Tnerefore,  for 
the  reasons  given  in  the  court  below,  with  which  I 
I  agree^  I  think  that  the  ju(fgtnent  is  right  aud  in 
strict  conformity  with  the  decision  in  Bradford  v, 
Ettsiboume  OorporuHon  and  onr  own  daciaion  in  the 
case  of  l^hompaon  y.  Bcdu  Corporation.  It  was  sub- 
mitted to  Hi  when  the  case  came  before  ui  on  the  first 
oofiaaion^  that  it  waa  material  to  see  whether  all 
these  houses  were  in  t^e  ownerahip  of  Mr*  Jaokaoa, 
and  whether  at  one  time  they  did  not  belong  to 
different  owners^  the  auggeatioii  being  that  what  wai 
origin al]y  a  single  private  drain  could  not  be  tamed 
into  a  96wer  by  reason  of  the  houses  paiaing  into  the 
hands  of  one  owner.  In  pornt  of  fact  the  pr^aump- 
tion  it  that  they  did  belong  to  one  owner ;  they  are 
at  present  in  the  hands  of  one  ownefi  and  no  soggea* 
tion  to  the  contrary  waa  made  in  the  court  below. 
The  court  below^  proceeded  on  that  preiumption*  It 
aeems  to  me  that  the  onus  of  proof  was  upon  the 
person  who  set  up  the  contrary  contention.  The 
matter  went  back  to  the  justices  with  a  view  of 
obtaining  their  finding  upon  that  point.  The  justices 
have  not  found  anything  i  noon  da  tent  with  tbe  con- 
tention that  the  ownership  ol  the  houaes  has  all  along 
been  that  of  one  peraon,  and  we  have  had  aHirmattve 
evidence  which  tends  to  show  conclusively  that  tbey 
have  been  always  io  the  hands  of  one  owner.  There 
is  no  evidence  to  the  contrary  which  would  require  ua 
to  send  back  tha  case  to  the  magistrates.  We  are 
entitled  to  found  our  decision  on  the  same  materials  as 
the  court  below,  and  on  theae  materials  I  think  the 
deoiiion  is  perfectly  correct  p 

Stiblihg  and  Mathew,  L. JJ.,  concurredi 

appeal  dUmissed  with  cmU. 

Solicitors  for  the  appellants,  Sharpe,  Parker^  tt*  C&,> 
for  ButUrworiht  Wimbtedon. 

Solicitore  for  the  reapocdent,  W.  W*  YQung,  Bon,  <fe 
Ward, 


From  Liverpool  Court  of  Paiaage*    I  *     .,  . 

(Mathew  and  Coiena-Hardy,  L.JJ.)  f         ^^^^^  ^' 

WiUJAMs  V.  MHfisBY   Docks   and   HAEBorn 
BoAEO.  (a.) 

PMk  Authoriitea  Protidhn  Ad,  1S93  (56  ^  67  Ftcf. 
Cp  61)t  j»  1,  stih'Sedion  (sk)— Limitation  of  time — 
Negh'gence  cattiing  fleath—Adlon  hg  peraonal  rejyre- 
seritative^Fatai  A&iid^U  Ad,  1846  (0  ik  ID  Fid, 
c.  ^3), 

The  plaMiff*i  hmhand  was  injur€d  hy  a  nsgligent  ad 
of  the  dcfendanlij  done  in  the  execution  of  a  publie  dutgp 
and  in  couacquoice  thtrtof  he  died  after  the  expiration  of 
six  Tmnthsfrotn  the  date  of  hi*  inJuHei,  without  having 
brought  an  adiofi  agmnd  the  defendants  to  recover 
damagts.  Within  Bi^  months  after  hie  death  his  umioWt 
who  was  his  personal  ffpreientative,  brought  an  ttciion 
under  the  FaUil  A^denU  Ad,  1846,  to  reeovcr  damages 
for  hie  death. 

Held,  <Aeri  04  the  negligent  ad  of  the  defendants  musing 
the  i?gurg  occurred  more  than  sis  montJm  before  the  death 
of  the  injured  man,  an  action  by  the  Utter  io  reeover 
damagee  motdd  have  been  barred  %  sedion  1  [a)  of  the 
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FahliC  Authorities  Protedion  Ad,  1893,  and  thertfart 
the  action  hg  the  plaintiff  was  barred. 

Appeal  from  a  decision  of  Jndge  Taylor^  E.C»  at 
the  Liverpool  Court  of  Passage. 

The  action  was  brought  uuder  the  Fatal  Accidents 
Act,  1846  (oommonly  calted  Lord  nampball's  Act),  by 
a  widow  to  recover  damages  for  tbe  daath  of  her 
husband  I  owing  to  hta  f  «lUng  into  a  lock  belongins^ 
to  the  defendants^  which  was  being  repair ed,  and 
which p  it  waa  alleged »  was  not  properly  gn&rdad. 
Tbe  accident  happened  on  the  24 bh  of  Decembtr, 
1902,  and  the  injured  man  died  on  the  30th  of 
December,  1904,  in  consequence  of  the  injuries  Kl 
received «  He  did  not  briug  an  action  in  hia  Lifetime 
against  the  defendantar  but  his  widow,  who  waa  hii 
personal  representative,  brought  this  action  oa  the 
2ud  of  February,  1905,  in  the  Liverpool  Court  o! 
Paasagep  The  defendants,  who  were  admittedly  m 
public  authority,  pleaded  that  the  action  was  barrod 
by  section  1  [a)  of  the  Public  Aathorities  Protectiou 
Act,  1893.  That  section  provides  that  where  ma 
action  is  brought  for  any  act  done  in  pursnanco  or 
execution  or  intended  execution  of  any  Act  dl 
Parliament,  or  of  any  public  duty  or  authority,  or  ta 
respf-ct  of  any  alleged  neglect  or  default  in  Hit 
execution  of  any  auch  Act,  duty,  or  authc^ty,  thft 
action  *^  shall  not  lie  or  be  instituted  unless  it  is  com* 
menced  witbin  six  months  next  after  tbd  actt 
neglect,  or  default  complained  of."  It  waa  ord^vd 
that  this  praliminary  objection  should  be  heard  before 
the  trial  of  the  action* 

The  judge  of  the  Court  of  Passage  held  ihhi  m 
the  cause  of  action  under  the  Fatal  Accidents  Act, 
1846|  w^  the  wrongfut  act,  neglect,  or  default  mad 
the  death  of  the  injured  person,  the  action  had  in 
fact  been  commenced  within  six  months  next  afte 
the  matter  complained  of,  and  that  therefore  thm 
action  waa  not  barred  by  section  1  of  the  PabUo 
Authorities  Protection  Act,  1893, 

The  defendants  appealed* 

Carver,  K.O.,  and  Leslie  Scott,  for  the  dafendiuiliu— 
Lord  Gampbeirs  Act  only  enables  the  personal  r«pt«- 
sentative  of  a  person  who  ia  killed  by  the  negHg^ieo 
of  another  person  to  bring  an  action  wbes  llbo 
deceased  could  have  maintained  an  action :  Senior  v. 
IFafff.  7  W.  E,  261,  1  E.  &  B.  3So ;  Read  v.  0r^ 
Eastim  Eailwag  Co,,  16  W.  R.  1040,  L.  E.  S  Q.  B, 
555,  37  L*  J,  Qp  K  278 ;  GriffUhs  v.  EaH  of  Dudi^^ 
30  W.  E.  797,  9  Q.  B.  D.  337 ;  Baigh  t.  Eoyai  Mmi 
Steam  Packd  Co.,  62  L.  J.  Q.  B.  640  ;  Markey  t.  Toi* 
worth  Joint  Isolation  Hospital  Board,  [1900 J  2  Q*  8* 
454,  48  W.  Bp  Big.  99.  The  deceased  man  at  tha 
time  of  his  death  could  not  have  maintained  the  actioot 
as  it  had  not  been  commenced  within  six  montha  aft«f 
the  happening  of  the  injury* 

Eightf  Swift,  for  the  plaintiff. — Lord  CampbetlV  Act 
givea  the  personal  reprtaentativea  new  cause  of  action 
beyond  what  the  deceased  man  himself  would  hat« 
had  if  he  had  lived :  Blake  v.  Midland  Bailimg  0&^  19 
Q.  B.  93.  at  p,  110;  Pi/m  ».  Ormt  Northern  M^ilwmy 
Co.,  11  W:  E.  922,  4  B.  &  B*  39G,  at  p.  406.  The 
parties,  the  damages,  and  the  ctrcumstanoea  art  all 
different*  The  only  thiog  in  common  is  the  act  of 
negligence.  The  plain djf's  right  to  bring  an  action 
only  accrued  on  tbe  30th  of  December,  1904,  wh^i 
her  husband  died.  She  brought  the  action  within  sm 
months  from  that  d&t^,  and  therefore  it  is  not  barred. 
At  the  moment  of  hia  death  the  previous  wrongfitl 
act,  neglect,  or  default  gave  her  a  oauie  of  notloa* 

He  also  referred  to  Cramhie  v.  Walliaid  Local  Bomrd^ 
[1391]  1  Q,  B.  503  I  The  Verm  CVia,  33  W,  E.  47T,  10 
App,  Cas.  59. 


Mathxw,  L.  J.<-Thli  is  an  appeal  Irom  tht  jndf  ^ 
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ment  of  the  judge  of  the  Oourt  of  Passage  of  the 
Gity  of  Liverpool  apon  a  prelimtaary  point  of  law, 
which  was  ordered  to  be  first  disposed  of  before  the 
trial  of  the  action — ^namely,  whether  the  defendants 
are  liable  to  an  action  by  the  plaintiff  for  damages  by 
reason  of  the  death  of  her  husband.    It  is  contended 
on  behalf  of  the  defendants  that  they  are  protected 
by  the  Public  Authorities  Protection  Act,  1893,  which 
is  an  Act  *'  to  generalize  and  amend  certain  statutory 
provisions  for  the  protection  of  persons  acting  in  the 
execution  of  statutory  and  other  pnblic  duties."    The 
accident  to  the  deceased  man  happened  in  1902,  and 
the  action  was  brought  by  his  widow  after  his  death, 
which  occurred  at  the  end  of  1904.    It  is  contended 
for  ttie  plaintiff  that  her  action  under  Lord  Camp- 
bell's Act  is  one  quite  independent  of  the  cause  of 
action  vested  in  the  husband,  and  first  accrued  to  her 
np<Hi  the  death  of  her  husband,  and  is  therefore 
brought  in  time.     The  case  turns  upon  section  1, 
sub-section   (a),    of    the   Public    Authorities    Pro- 
tection Act,   1893.     In  the  particular  case  before 
us  the  deceased  man  did  not  bring  an   action  in 
respect  of   tbe    iojurv  to  him.      The    action  was 
brought   by    his    wiaow   a   long   time    after    the 
accident.     The   question    is  whether  the  action  is 
maintainable.    In  my  opinion  it  is  not.    The  **  act, 
neglect,  or  default "  in  respect  of  which  the  action  is 
brought  occurred  more  than  six  months  befure  tbe 
conmiencement  of  the  action .    We  have  had  a  number 
of  cases  dted  to  us  upon  the  question.    The  test  of 
the  right  to  bring  an  action  under  Lord  Campbell's 
Act  is  whether  the  action  could  have  been  brought  by 
the  deceased  man  himself.    That  was  settled  by  the 
teses  referred  to  by  Mr.  Carver.    Here  the  deceased 
man,  if  he  had  lived,  could  not  have  maintained  the 
action  himself.    Therefore  his  personal  representative 
cannot  now  maintain  the  action.    For  instance,  if  tbe 
original  claim  of  the  injured  man  was  settled,  his 
personal  representative  could  not  maintain  an  action. 
It  is  said  that  the  action  by  the  personal  representa- 
tive is  a  different  one  from  that  which  was  open  to 
the  deceased  man,  the  cause  of  action  and  the  con- 
sideratioiis   applicable   to    the   two   actions    being 
^Ufferent.    The  provisions  of  Lord  Campbell's  Act  are, 
in  my  opinion,  against  that  view.    If,  for  instance, 
the  deoeiMed  man  was  guilty  of  contributory  negli- 
ffence,  his  personal  representative  could  not  recover. 
The  prindole  is  that,  wh«>never  an  action  was  not 
znaintahiable  by  the  deceased  man,  his  representative 
has  no  cause  of  action.    After  the  expiration  of  six 
months  from  the  date  of  the  injury  the  deceased  man 
oould  not    have   brought  an  action.     His  widow, 
therefore,  cannot  sue.    The  appeal  must  be  allowed, 
and  judgment  must  be  entered  for  the  defendants. 

Cozbvs-Hardy,  L.  J. — ^I  am  of  the  same  opinion. 
The  case  of  Bead  v.  Oreai  Eastern  Bailvoay  Co,  is  a 
strong  enunciation  of  the  principle  applicuble  to  this 
case ;  and,  as  was  pointed  out  in  the  course  of  the 
argument,  the  eff*'Ct  of  the  Statute  of  Limitations  was 
stated  by  Blackburn,  J.,  in  that  case  (see  37  L.  J. 
Q.  B.,  at  p.  280),  where  he  asked:  <*If  he  had 
lingered  for  seven  years,  do  you  say  that  this  action 
would  not  have  beeoi  barred  by  the  Statute  of  Limita- 
tions P"  And  counsel  said  in  reply  that  '*the 
plaintiff  is  bound  to  contend  that  there  would  be  no 
each  bar."  That  is  to  say,  the  contention  there  was, 
that  if  the  death  of  Ihe  injured  man  occurred  at  any 
lapse  of  time  after  the  negligence  causing  the  injury, 
the  negligent  person  would  be  liable  to  be  sued  by 
the  deceased  man's  personal  representative.  That  is 
contra^  to  the  principle  of  the  cases  which  have  been 
referred  to.  In  The  Vera  Cruz,  10  App.  Cas.,  at  p.  70, 
Lord  Blackburn  said :  <  a  think  that  when  that  Act " 
—Lord  Campbell's  Act^^'  is  looked  at,  it  is  plain 


enough  that,  if  a  person  dies  under  the  circumstances 
mentioned,  when  be  mi^ht  have  maintaioed  an  action 
if  it  had  been  for  an  injury  to  himself  wbich  he  had 
survived,  a  totally  new  action  is  given  against  the 
person  who  would  have  been  responsime  to  the 
deceased  if  the  deceased  had  lived."  In  the  present 
case  the  deceased  man  could  not,  after  the  lapse  of 
six  months  from  the  date  of  tbe  injury,  have  main- 
tained an  action,  and  it  follows  that  his  representative 
cannot  now  maintain  this  action. 

Appeal  allowtd. 

Solicitors  for  the  plaintiff,  Prikhard,  Englefield,  & 
Co,,  for  Reesy  Matthew,  Jones,  &  Bees,  Liverpool. 

Sjlicitors  for  the  defendants,  Bawle^  Johnstone,  dk 
Co,t  for  W.  (7.  Thome,  Liverpool. 


Ktgl  ^mtt  ot  3wtiu. 
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In  re  Southern  Brazilian  Bio  Grande  do  Sul 

Railway  Co.  (Limited),  (a.) 
Company — Winding  up— Power  to  borrow— Irredeemable 
debenture  stock — Floating  security — Perpetual  annuity 
— Explanation  of  memorandum  by  articles* 

A  railway  company  incorporated  under  the  Companies 
Acts,  1862  to  1880,  one  of  whose  objects,  as  stated  in  the 
memorandum  of  association^  is  to  borrow  money  by 
the  issue  of  debenture  stock,  cannot  in  consequence  grant 
perpetual  annuities  by  the  issue  of  such  stock.  The 
granting  of  such  annuities  is  not  borrowing,  nor  is  it  a 
purpose  subsidiary  to  the  objects  of  a  commercial  company, 
and  therefore  contemporaneous  articles  of  association  of 
such  a  company  cannot  be  looked  at  for  the  purpose  of 
construing  the  above-mentioned  object  to  mean  the  raiS' 
ing  of  money  by  the  granting  of  perpetual  annuities. 
And  when  such  a  company  is  wound  up  the  debenture 
stockholders  are  entitled  to  nothing  more  tJutn  the  pay^ 
ment  of  tke  arnount  secured  by  the  stock  with  interest. 
.  Originating  summons. 

The  question  to  be  decided  in  this  summons  was 
whether  the  above  company  could  issue  irredeemable 
debentures. 

Tne  company  was  incorporated  in  1882  under  the 
Companies  Acts,  1862  to  1880,  with  its  registered 
office  in  England. 

By  clause  3  of  the  memorandum  of  association  one 
of  the  objects  for  which  the  company  was  established 
was :  *'  (7)  To  borrow  money  by  Reissue  of  any  mort- 
gages, debentures,  debenture  stock,  bonds,  or  obliga- 
tions of  tbe  company,  either  at  par,  premium,  or 
discount,  and  also  to  borrow  money  upon  the  security 
of  unpaid  calls  of  the  company,  or  by  any  other 
means,  and  upon  such  other  securities  as  the  company 
may  from  time  to  time  determine." 

Article  17  of  the  articles  of  association,  which  were 
of  the  same  date  as  the  memorandum  of  association, 
stated  that  the  board  of  directors  ''may  also  create 
and  issue  for  the  purposes  of  the  company,  delmiture 
stock,  bonds,  or  debentures,  to  be  secured  upon  the 
undertaking,  revenues  and  property  of  the  company 
for  the  time  beinff,  or  any  piurt  thereof,  and  such 
debenture  stock,  bonds,  or  debentures  shall  bear 
interest  at  such  rates  not  exceeding  6  per  cent.,  and  be 
irredeemable  or  redeemable  in  such  manner  and  at 
such  times  and  upon  such  terms  and  conditions  as 
the  board  may  determine." 

(a.)  Beported  by  Nsvillb  Tebbtttt,  Esq.,  Bar- 
lister-at-Law, 
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On  the  29th  of  June,  18S3,  the  board  reaoWed :  "  {!) 

That  in  exeroifle  of  the  authority  ooofemd  upon  the 
board    by    the    B^ent^enth    artidk    of    asBOoi&tion, 
irredeemftUe    debentare    itock    bs    created    to    the 
flommal  amount  of    £295.150,    bearing  interest  at 
the  rate  of  £6  per  cent    per  annum »  payable  half- 
yearly  on  the  lit  of  April  and  the  Ist  of  October  m 
«auh  year,  forming  part  of  an   aggregate  amount 
deftOribed ;  and  *'  (2)  that  auch  aggregate  atnonnt  of 
debenture  stock  or   debentures     .     '    :    ^    t  ^'^^ 
charge  upon  so  much  of  the  property  and  undertaking 
of  the  company  ai  shall  consist  of  the  railway  froca 
Rio  Grande  do  Bui  to  Bage  with  its  rolling  stock  and  the 
Government  guarantee  of  intertat  thereon  pari  pmm, 
aod  shall  uEtil  default  in  payment  by  the  company  of 
any  tum  payable  under  snch   charge    constitute   a 
floating  charge  ooly*"     Debenture  stock  was  acoord- 
ingly  iflBued  pursuant  to  the  resolutions,  and  Mr*  fi* 
H.  Baird,  I  he  applicant  in  the  summotis /became  the 
holder  of  the  stock  to  the  amount  of  £2,000.    In 
Fdbniary,    1905,    alter    approving    of  the  proposed 
agreement  neit  mentioned,   the  company  went  into 
Tulantary  liquidation.     In  March,  19U5,  the  company 
agreed   to   sell  iU  railway  and   undertaking  to  the 
Uovemment  of  Brazil  in   consideration  of   moneys 
which  as  to  a  large  part  were  payable  in   certain 
Railway  Guarantee  Rescission  Bonds,  and  in  farther 
consideration  of  the  Government  paying,  rt deeming, 
or  satiBfyiBg  the  debentare  stock  of  the  compooy. 
This  involved  a  loheme  of  arrangement  which  was 
sanctioned  by  the  oourt,  but  which  boflnd  the  con- 
tributoiits  only  and  did  not  affect  the  rights  of  the 
applicant*      The  liquidator  proposed  to  pay  o^  the 
applicant  and  other  debenture  atockholders  at  the  par 
value  of  their  stock,  with  ictereat  up  to  date*  ^ 

The  applicant  took  out  this  summons  against  the 
liqaidators  asking  whether  he  was  entitled,  as  he 
claimed,  to  have  Home,  and  if  so  what  sum  paid  to  him 
out  of  the  Riaeti  of  the  conipany  over  and  above  the 
par  value  of  his  stock  and  intereat,  as  a  term  of  the 
redemption  of  such  stock,  or  as  compensation  for  the 
loss  caused  to  him  by  payment  off  of  his  stock  con- 
trary to  the  terms  of  itsue, 

BuckmatUr,  K.a,  md  Harman,  for  the  appUcwit* 

The  company  had  power  to  grant  perpetual  annm- 

tiea  by  the  issue  of  if  redeemable  debenture  stock,  and 
they  have  done  ao,  and  they  are  not  now  entitled  to 
pay  off  the  stock  and  cease  paying  the  6  per  cent. 
int€^reBt  without  giving  compeniation  to  the  stock- 
holders for  the  loss  of  their  annuities.      Debenture 
atock  differs  from  debentures  in  this  respect*  _  A  power 
to  isiue  debenture  stock  is  a  power  to  issue  irredeem- 
able debenture  stock:  AttTee  v.  Bawei  26  W.  R*  8'?1» 
973,  e  Oh*  D»  331,  349  ;  Samuel  v.  Jarrah  Timber  arid 
Woftd  Paving  Cvrporation  (Umited),  51  W,    E.   439, 
62  W*  B.  673,  [1903]  2  Oh*  1,  U,  [19(H]  A,  C*  323. 
The  articles  of  association  expressly  authorized  the 
isiue  of  irredeemable  debenture  stock,  and  being  con- 
temporaneous with  the  memorandum  they  may  be 
referred  to  for  the  purpose  of  explaining  it :  Harrison 
Y.  Mfxican  Ilaihvay  r  V.„  23  W,  R*  403,  L.  R.   19  Eq. 
3o8  ;  In  re  South  Durham  Brevjery  Co.,  34  W,  R*  126, 
31  Cb.    D,    2m.     The   memorandum  of  association 
states  that  to  borrow  money  is  one  of  the  objects  of 
tha  company,  and  article  17  shows  how  that  object  is 
to  be  carried  out.     Even  if  the  company  cannot  issue 
irredeemable  debenture  stock,  they  are  still  bound  by 
isontract  not  to  call  the  stock  in,  and  if  they  do  so 
are  liable  to  the  holder  of  the  stock  for  damages  for 
breach  of  contract, 

Haldam,  K.C,  and  E.  H.  CcU  (originally  instructed 
for  the  Brarilian  Goverment),  and  Younger y  A",C.,  and 
Biachofft  for  the  respondents,— The  irredeemable  stock 


for  the  issue  of  which  article  IT  provided  meant  stock  |  Uon, 


irredeemable  only  to  long  as  the  company  wai  •  gonig 
concern.     The  stock  is  issued  as  a  floating  securtty, 
and    the  winding  up   of  the   company    rendfrt    it 
immediately  payable:   WalhueT.  C^i**'*^*?  „f  "f?"^*' 
Machine   (1   (/mfiecl),  42  W.  R.   42S.  [1894]  2  Cb 
547  ;  see  alio  Palmer's  Company  Precedents,  vol*  3,  «1 
p    10.    The  memorandum  and  articles  only  anlhcaM© 
borrowing  money,  and  not  selling  annuitiee,  and  Um 
was  the  purpose  for  which  the  debentures  were  imimwJ. 
Butkmoiii^  in  reply.— The  resolutions  of  the  bowd 
ahow    that  the  issue  of    the   debentare  atocH    wm 
intended  to  be  a   grant    of    a    perpetual    ^nrty. 
According  to  the  contention    of   the   r^pondonts,  a 
company  which  had  issued  debentures  not  redeemaWa 
for  twenty  years  could  go  into  Uquidaticn  at  any  tone, 
and  thns  become  entitled  to  pay  them  off  at  once. 

Cur*  adv*  vuiL 

April  15.— BUOKLBT,   J,— Two    contentioiw    h^ 
been  put  forward  as  to  the  nature  of  this  stock,    Tht 
one  is  that  it  is  irredeemable  under  aU  carcnmstancfia. 
and  that  the  applicant  is  entitled  simply  to  a  per- 
petual annuHy*     The  other  is  that  it  is  irwdeemabla 
only  in  the  sense  that  the   company  w   not,   at  lU 
option,  entitled  to  redeem  it  except  undw  aircmn- 
stances,  and  that  the  winding  up  m  a  cn-cnmatanoe 
under  which  the  atot  k  ceases  to  be  irredeemabla     u 
the  appUcant  is  the  holder  of  a  perpetual  Minmly,  tha 
question  is  whether  the  company  had  power  to  g~«rt 
Buch  an  annuity.     Clause  3  (T)  of  the  memonindam 
of  aasodation  aiUhoriKes  the  company      to  1»itow 
money  bv  the    issue  of  any  mortgages,  debentam. 
debenture  stock,  bonds,  or  obligations  ot   them- 
pany*"      The    applicant    argues    that        d«J«iitttri 
Jtook  "  there  bears  the  meaning  attributed  toitm 
the  Companies  Clauses  ActJ,  that  it  meansaptrp«™ 
annuity.     He  seeks  to  evolve  this  meaning  lro«  th« 
fact  that  this  is  a  raUway  company,  and  that  railway 
companies,   meaning  by  that  eipresman   ^F^f^ 
under  the  Companies  Clauies  Acts,  isiue  di^MBtaTe 
stock  which  is   perpetual.     I  think  the  «K«» 
unsound*    This  is  not  a  railway  company  fOWiD^ 
by  the  Companies  Clauses  Acts*    Then  he  €>oiiteoda 
further  that  a  company  such  as  a  railway  comp^, 
which  necessarily  has  a  permanent  undertakiB^m 
the  sense  that  the  permaneot  way  is  uaeUit  «»if« 
for  the  purposes  of  a  raUway  nndertaloDK*  ■»?  » 
more  readily  supposed  to  be  takiogpoww  to  iw 
perpetual  dtbenture  stock  than  a  company  ^  •  » 
permanent  character.      The  same  argument   woiiW 
apply,  aay,  to  a  telegraph   cMe  *^^P^X»  "J^tJ^ 
other  companies  which  might  be  suggesi»dL^  V^J^ 
manence  of  the  undertaking  does  not,  I  thmk,  Uuw 
Effht  upon  the  nature  of  the  mstrumbut  wb«*»i 
company  is  taking  power  to  issue.     And  if  it  did,  1 
must  add  that  the  concession  held  by  this  ootep^  !• 
only  for  a  term  of  years  and  that  the  OOTgnnMrtM 
entitled  to  cut  abort  even  that  term  byFiu^M^i 
after  the  expiration  of  the  first  tMrty  yeara  froa  iw 
completion  of  the  raUway*    8ach  a  OMpp»oy  iiiin 
scarcely  contemplate  the  itsae  of  debenttW    mM 
extending  beyond  the  term  of  ito  own  oosMibmMI 
life.     The  words  of  the  memorandum  are    Jotmmm 
money  by  the  issue  of  *'  debenture  stock.    Bowwfci 
necessarily  implies  repayment  at  some  time  mmI  laidj 
tome  ciroumstanceB,     The  applicant  seeka  to  read  M 
ciauie  as  if  it  were  to  borrow  -  or  "^Z  *?^™J^ 
the  isBue  of  debentare  stock*  Those  are  not  Umi  w^ 
The  memorandum  of  aisociation  mm  Imguage  wMtfit 
I  think,  necessarily  confina  the  issue  of  detowtw 
stock  to  debenture  stock  iswied  m  respect  of  ^/wctw 
ing  involviivg  the  obligation  at  ^^"^  }f^^^^!^l: 
ThegranUng  of  a  perpetual  annmty  ll  thlMiort, » 
my  j  adgment,  not  within  the  memotandnm  of  mmom- 
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Bat^  next  it  is  argued  that  artiole  17  speoifioally 
mentioDs  irredeemable  debenture  stock,  and  that  the 
memorandum  and  artiolee  of  aasooiation  may  for  some 
purposes  be  read  together,  and  that  in  this  matter 
the  construction  of  the  memorandum  of  assooiati.tn 
oan  be  assisted  by  the  articles.  Upon  this,  my  first 
observation  is  that  article  17  is  not  expressed  as 
creating  any  power,  but  as  defining  the  authority 
which  may  exercise  for  the  company  an  existing 
power.  The  words  are  "  the  boari  may  create  and 
ifsuA."  Further,  the  purposes  for  which  the  artioles 
can  be  read  to  explain  or  supplement  the  memorandum 
do  not  extend  to  explaining  or  supplementing  the 
memorandum  in  respeot  of  a  matter  which,  under  the 
Companies  Act,  1862,  must  be  contained  in  the  memo- 
randum of  association.  An  authority  to  borrow  is  not 
properly  an  object  of  the  company  at  all,  and  need 
not  be  found  in  the  memorandum  of  association.  The 
artioles  may,  therefore,  I  think,  be  referred  to  for  the 
purpose  of  explaining  the  manner  iu  which  a  company 
18  by  its  memorandum  authorized  to  b  ^rrow.  But 
the  granting  of  perpetual  annuities  is  not  borrowing, 
»nd  is  not  a  purpose  subsidiary  to  the  general  objects 
of  a  commercial  or  trading  undertaking.  The  grant- 
ing of  annuities  for  lives  could  not  be  authorized  by 
words  in  articles  of  avsodatiou  seeking  to  explain  a 
clause  in  the  memorandum  relating  to  the  borrowing 
of  money.  The  granting  of  perpetual  annuities 
stands  in  like  case.  I  am  therefore  not  entitled  to 
read  article  17  for  the  purpose  of  sasring  that  clause  3 
(7)  of  the  memorandum  must  be  construed  to  mean 
something  which  is  not  borrowing.  I  oan  read  the 
articles  in  order  to  explain  the  sort  of  borrowing 
which  the  memorandum  contemplated.  But  I  cannot 
read  the  articles  for  the  purpose  of  saying  that  the 
memorandum  did  not  mean  borrowing,  but  meant  the 

ranting  of  perpetual  annuities.     For  these  reasons 
think  that  the  granting  of  perpetual  annuities  by 
this    company  is  ultra  vires,  and,  if  this  be  so,  it 
results  that  the  applicant's  right,  if  this  be  a  perpetual 
annuity,  cannot  be  greater  than  to  have  the  return  of 
the  money  paid  to  the  company  upon  the  stock.   But, 
secondly,  it  is  said  that  article  17  and  the  resolutions 
of     the   29th   of    June,    1883,    may    be  read    as 
expressing  a  certain  contract  of  borrowing— namely, 
a  borowing  upon   the   terms   that   the   company, 
while  it  is  a  gouiff  concern,  shall  not  be  at  liberty  to 
call  upon  the  deoenture  stockholder  to  accept  the 
repayment  of  his  loan,  but  shall  pay  him  6  per  cent, 
upon  it.    For  this  purpose  it  is  pointed  out  that 
artiole  17  speaks  of  the  debenture  stock,  bonds,  and 
debentures  alike  as  capable  of  being  irredeemable, 
and  speaks  of  the  annual  sum  payable  by  the  com- 
pany as  interest,  and  that  the  resolutions  provide 
that  the  aggregate  amount  of  the  deb?nture  stock 
shall  be  a  charge  and  shall  until  default  by  the  com- 
pany oonstituta  a  fioating  charge  only.    From  this  it 
is  argued  that  this  was  a  borrowiog  on  the  terms  that 
the  company  should  have  no  option  to  repay  so  long 
as  there  was  an  undertaking  to  answer  the  annual 
sum.    If  this  second  c  ntention  be  right,  then  I  think 
it  follows  that  this  applicant  who  asks  by  his  summons 
a  determination  of  what  is  the  proper  amount  to  pay 
for  redemption  is  not  entitled  to  receive  more  than 
the  amount  which  upon  this  view  was  borrowed— 
namely,  the  £2,000  paid  upon  the  stock.    In  either 
view  it  appears  to  me  that  the  applicant  is  entitled  to 
no  more  than  the  interest  to  date  and  the  par  value 
of  his  stock.    The  right  declaration  upon  the  sum- 
mons, I  think,  is  that  the  applicant  is  not  entitled  to 
receive  out  of  the  assets  of  the  company  any  sum  over 
and  above  the  par  value  of  his  stock  and  the  interest 
upon  the  same. 

Solioitors,    Withert    &    WUhers ;   Dawes  <&  dom; 
B<mpa$9  Bischofft  Dodgion,  Coxet  &  Bompa$. 


Chan.  Di7. 
Warrington,  J.  | 

In  re  B- 


May  6. 


-*s  Trusts. 


Praciice-- Payment  out  of  court — Evidence — Praumption 
of  death. 

Where  an  application  is  mide  for  the  payment  out  of 
court  of  funds  by  persons  claiming  (U  upon  the  presump^ 
tion  of  death  by  reason  of  seven  years*  absence  of  the 
person  to  whose  credit  the  funds  stand,  and  the  court  is 
satisfied  with  the  evidence,  it  is  not  in  accordance  with 
modern  practice  for  the  court  to  require  security  to  refund 
before  making  the  order  for  payment  out. 

Petition. 

The  testator  in  this  case  gave  one  fourth  part  of 
his  residuary  estate  to  his  brother  J.  B.  and  the  nine 
children  of  J.  B.  by  name,  including  H.  0.  B.,  or  such 
of  them  as  should  be  liviog  at  the  death  of  the 
testator,  in  equal  shares. 

The  testator  died  on  the  9th  of  July,  1898,  and  his 
will  was  duly  proved. 

H.  G.  B.  was  up  to  the  9th  of  January,  1898,  a 
lieutenant  in  the  Warwickshire  regiment,  then 
stationed  at  Chatham.  On  that  day  he  parted  from 
a  frieod  in  Picoadilly-cirous,  stating  that  he  was 
going  to  Chatham  that  evening  to  rejoin  his  regiment. 
He  never  rejoined  his  regiment  and  had  never  since 
been  heard  of.  He  was  of  the  age  of  twenty-six 
years  and  in  good  health  and  spirits  when  last  seen. 

The  testator's  executors  distributed  nine-tenths  of 
the  said  one-fourth  share  and  paid  the  remaining  one- 
tentii,  representing  the  share  of  H.  C.  B.  in  case  he 
surrived  the  testator,  into  oourt  under  the  Trustee 
Act. 

Seven  years  having  elapsed  sinoe  the  9th  of  January, 
1898,  J.  B.  and  the  eight  other  children  presented  this 
petition  for  payment  out  to  them  of  the  funds  in 
oourt,  being  a  sum  of  £687  Consolf  or  thereabouts,  in 
equal  shares  upon  the  footing  that  H.  C.  B.  must  be 
presumed  to  be  dead  and  to  have  predeceased  the 
testator  in  the  absence  of  evidence  that  he  survived. 

A.  C.  Nesbitt,  for  the  petitioners.— There  is  a 
question  as  to  whether   the   practice  requires  the 

eetitioners  to  give  security  to  refund  in  oases  of  this 
iod,  such  security  having  been  required  in  Dowley  v. 
Winfield,  14  Sim.  277.  In  In  re  Hanby's  Trusts, 
25  W.  B.  427,  on  the  other  hand,  security  was  not 
required,  and  in  Beton  (6th  ed.),  vol.  2,  p.  1655,  it  is 
stated  that  modem  practice  does  not  require  it. 

T.  H,  Carson,  K.C.  {amicus  curies),  mentioned  In  re 
Mileham's  Trust,  15  Beav.  507,  where  security  to 
refund  was  required  before  the  order  was  made* 

Wabbington,  J.,  held  upon  the  evidence  that  H. 
C.  B.  must  be  presumed  to  be  dead,  and  to  have  pre- 
deceased the  testator,  and  made  the  order  for  payment 
out,  without  requiring  any  security  to  refund,  holding 
that  the  modern  practice  was  for  the  oomrt  to  maka 
the  order  when  satisfied  upon  the  eridenoe;  and  when 
not  completely  satisfied,  instead  of  taking  security,  to 
refuse  the  order. 

Solicitor,  W.  T.  de  B.  BarweU. 
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East  Hai£  ITbban  Distbiot  Gotthoil  v.  Aylbtt. 


High  Oottbt. 


K.  B.  Div.  -) 

(Lord  Alventone,  L.C.J. ,  and  [  April  5, 

Kennedy  and  Bidley,  JJ.)    ) 

East  Ham  Ubban  Distbiot  Council  v. 
Aylett.  (a.) 

Locil  government — Streets — Paving  expemes^Owner  at 
time  of  completion  of  the  worke--  Owntr  in  default — 
Public  Health  Act,  1875  (38  &  39  Vict,  c  65),  m.  160, 
267. 

The  owner  of  the  premiies  when  the  works  are  com" 
pleted  is  the  person  liable  to  summary  proceedings  in 
respect  to  expenses  incurred  by  the  local  authority  in 
respect  of  work  executed  by  such  authority  for  which 
notice  has  been  given  undtr  section  150  of  the  Public 
Health  Acty  1876,  although  he  be  not  the  owner  at  the 
time  the  notice  w<u  served. 

Case  stated  by  jaitlces  of  Essex,  sitting  at  a  petty 
session,  held  at  Stratford,  Essex,  in  respect  to  an 
information   preferred    by    the   East   Ham   Urban 
District  Council,  the  appellants,  against  George  Henry 
Aylett,  the  respondent,  for  the  recovery  of  moneys 
claimed  to  be  dae  to  the  appellants  bv  the  respondent 
under  sections  1 60, 257  of  the  Public  Health  Act,  1 876. 
The  material  paragraphs  of  the  case  are :  (2)  It  was 
proved  that  the  part  of  Nelson-street  to  which  the 
matter  of  the  stud  information  relates  is  not  a  highway 
repairable  by  the  inhabitants  at  large,  and  that  it 
was  not  sewered,  levelled,  paved,  metsJled,  flagged, 
channelled,  and  made  good  to  the  satisfaction  of  the 
urban  authority.    (4)  (a)  On   the  28th  of  August, 
1900,  a  copy  of  this  notice  (i.e.,  the  notice  required 
by  section   150)  was  served  by  registered  letter  as 
prescribed  by  section  267  on  C.  A.  NiohoU,  as  owner, 
be  being  then  in  receipt  of  the  rack-rents  of  the 
premises  as  agent  for  some  other  persons,  not  the 
resDondent.    The  said  notice  was  addressed  to  the 
saia    C.  A.  Nicholl  by  name.     (7)  The  appellants 
carried  out  the  works  and  completed  the  same  in  the 
month  of  Jolyj  1901.    (8)  The  respondent  beoame 
the  owner  of  the  said  premises  by  purchase  on  the  27th 
of  March,  1901,  and  he  sold  the  premises  on  the  26th 
of  June,   1902     (9)  Coat  of   such  work   was  duly 
apportioned  by.the  surveyor  to  the  appellants  in  the 
month  of  July,  1903,  and  the  notice  of  sach  apportion- 
ment and  demand  for  payment  of  the  apportioned 
sum  was  duly  served  upon  the  respondent  on  the  10th 
day  of  March,  1904.    (12)  It  was  admitted  both  by 
the     appellants  .  and     respondent    (a)   That     the 
respondent  was  not  the  owner  of  tbe  said  prem- 
ises,   Nos.  2  to   28  (even  numbers),  Nelson-street, 
at   the   time  when    the   notice   to   do    the   work 
was    serred;     (6)    that    he    was    the    owner     of 
the  premises  in  Jmy,  1901,  the  date  when  the  works 
were  completed ;  (c)  that  he  was  not  the  owner  at 
the  date  of  the  apportionment  and  demand  for  p^- 
ment— namely,  the  10th  of  March,  1904.    (14)  The 
respondent  contended  that  he  wes  not  liable,  as  he 
was  not  the  owner  at  the  date  when  the  apportion- 
ment was  made  and  money  demanded. 

The  question  for  the  opinion  of  the  court  was 
whether,  under  all  the  drcnmitances  of  the  case,  the 
magistrates  were  justified  in  dismissing  the  case  on 
the  information. 

The  Public  Health  Act,  1876,  s.  150,  enacts: 
*' Where  any  street  within  any  urban  district  (not 
being  a  highway  repairable  by  the  inhabitants  at 
large)  ...  is  not  sewered,  levelled,  paved, 
metaUed,  flagged,  channelled  ...  to  the  satis- 
faction of  the  urban  authority,  such  authority  may 
by   notice   addressed   to   the  respective  owners  or 

(a.)  Beported  by  Mattbiob  N.  Dbxtoqusb,  Esq., 
Barrister-at-Law. 


occupiers  of  the  premises  fronting  •  •  •  such 
parts  thereof  as  may  require  to  be  sewered  •  •  • 
require  them  to  sewer  •  .  •  within  a  time  to  be 
specified  in  suoh  notice.  If  such  notice  is  not  oom- 
plied  with,  the  urban  authority  may,  if  they  think  fit, 
execute  the  works  mentioned  therein,  and  may 
recover  in  a  summary  manner  the  expenses  incurred 
by  them  in  so  doing  from  the  owners  in  default, 
accordiog  to  the  frontage  of  their  respective  premises, 
and  in  such  proportion  as  is  settled  by  the  surveyor 
of  the  urban  authority.     •    •    ." 

Section  257  enacts:  *' Where  any  local  authority 
have  incurred  any  expenses  for  the  repayment  whece- 
of  the  owner  of  the  premises  for  or  in  respect  of  whidi 
the  same  are  incurred  is  made  liable  under  this  Act 
.  .  .  such  expenses  may  be  recovered  »  •  • 
from  any  person  who  is  the  owner  of  such  premises 
when  the  works  are  completed  •  .  •  and  until 
the  recovery  of  such  expenses  and  interest  the  same 
shall  be  a  charge  upon  the  premises  in  respect  of 
which  they  were  incurred.'* 

Macm4)rran,  K.C,  {^Temple  Martin  with  him),  for 
the  appellant  council.  —  It  has  never  yet  besQ 
decided  that  the  owner,  who  was  not  the  owner 
at  the  time  when  the  notice  under  seotioii  150 
was  served,  is  liable  for  paving  expenses  although 
he  be  owner  at  the  time  of  the  completioii  of 
the  works.  But  section  267  is  quite  dear  that  the 
expenses  may  be  recovered  from  any  person  who  is 
the  owner  of  such  premises  when  the  works  are  oom- 
pleted.  It  says  nothing  about  the  owner  in  default. 
In  the  recently  reported  case  in  the  Court  of  Appeal, 
MiUardY,  Balby-with-Hexthorpe  Urban  District  Counal, 
ante  165,  [1905]  1  E.  B.  60,  it  is  quite  true  the  persoa 
made  lialle  was  both  the  owner  in  default  anci  when 
the  works  were  completed,  but  the  judgments  only 
proceeded  upon  the  latter  distinction  and  in  his  jtidg- 
ment  Collins,  M.B.,  apparently  deals  with  this  case. 
On  p.  64  he  says :  **  Whether  in  the  terms  of  ^ 
section  alone  (t.e.,  section  160)  the  owner  making 
default  in  doing  the  works  required  by  the  noties 
would  remain  permanently  liable,  although  he  did 
not  continue  to  be  owner  at  the  time  of  the  oomple- 
tion  of  the  works,  it  is  not  necessary  to  consider.  For, 
when  we  come  to  section  267,  we  find  that  hi 
absolately  unambiguous  terms  it  makes  the  persoa 
who  is  owner  when  the  works  are  completed  liabLs. 
Whether  any  other  person  would  also  oe  liable  it  is 
not  necessary  to  consider."  A  case  verr  near  tibs 
present,  where  there  was  a  charge  on  the  premisss 
under  section  267,  is  In  re  Allen  and  DrtMcoWM  Ca»r 
tract,  62  W.  B.  680,  [1904]  2  Ch.  226.  There  the  par- 
chaser  had  to  bear  the  burden  of  the  charge,  as  he  was 
the  owner  at  the  completion  of  the  works,  althoiigh  te 
vendor  was  the  owner  in  default.  Of  course  now  thai 
we  have  the  decision  in  the  Balby  case  the  queatkm  ol 
ownership  at  the  time  of  apportionment  and  demand 
no  longer  arisei. 

J.  A.  Symmons  (Maurice  N.  Drucquer  with  him),  lor 
the  respondent. — Cases  of  charges  under  sectioo  2^7 
are  not  authorities  for  oases  of  summary  prooeedings 
under  the  same  section,  otherwise  there  would  have 
been  little  reason  to  take  the  Balby  case  to  the  Oomi 
of  Appeal,  for  In  re  Butttrsworth  and  Richer,  [1888] 
37  Oh.  D.  536,  would  have  been  ample  authority.  In 
the  Balby  case  the  judgments  were  based  upon  tlM  faet 
that  the  owner  Millard  was  tbe  owner  in  aelanlt.  See 
Collins,  M.B.,  at  p.  64,  and  Stirling,  L  J.,  at  p.  67 : 
**If  that  be  the  meaning  Millard  remains  liable,  lor 
he  was  the  owner  of  the  premises  when  the  notioe  to 
do  the  work  was  given  and  he  failed  to  comply  wkh 
it,  and  he  was  fldso  owner  when  the  works  were  oom- 
pleted.  Therefore  it  appears  to  me  in  the  wosds  of 
the  Act  his  liabiUty  is  dearly  made  out.*'     U  a 
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deoiaion  is  giyen  against  the  respondent  then  the  words 
of  section  150  *'  may  reooyer  in  a  sommary  manner  the 
expenses  from  the  owners  in  default"  become  mean* 
insless.  They  most  mean  either  (1)  the  owners  who 
are  owners  at  time  of  compUtion  of  tbe  works ;  or 
(2)  who  are  not  owners  at  time  of  completion.  Reg.  y. 
Swindon  Local  Board,  27  W.  B.  732,  4  Q.  B.  D.  305, 
decided  against  the  latter  yiew,  and  an  adyerse 
decision  would  make  the  former  yiew  nnneoessary, 
because  ownership  in  default  would  be  altogether 
unnecessary  to  ground  liability. 

Lord  Alyebstone,  L.C.  J.~Without  saying  that  the 
point  is  exactly  coyered  by  Millard  v.  Balby -with' Ilex- 
thorpe  Urban  I>i9trict  Council,  it  is  absolutely  necessary 
for  Mr.  Symmons,  and  he  has  ably  sought  to  do  so,  to 
explain  the  pa9sage  from  the  judgment  of  the  Master 
of  the  Bolls  where,  speaking  of  section  257  and  of  the 
peraons  liable  under  that  section,  he  says:  [Bis 
lordship  repeated  the  passage  quoted  by  Mr.  Mao- 
morran.]  IJnless  we  say  that  was  absolutely  unneces- 
sary for  the  decision  or  was  not  the  point  he  was 
considering,  it  would  haye  great  weisht.  On  look- 
ing at  section  257  it  seems  to  me  to  nx  the  liability 
upon  the  person  who  is  the  owner  of  tbe  premises  at 
the  time  of  completion  because  it  proyides  that 
"  where  any  local  authority  haye  incurred  expenses 
whereof  the  owner  of  the  premises  for  or  in  respect 
of  which  the  same  are  incurred,  is  made  liable  under 
this  Act  .  .  •  sudi  expenses  may  be  recoyered 
from  any  person  who  is  the  owner  of  the  premises 
when  the  works  are  completed.'*  It  hence  refers  to 
the  person  upon  whom  the  notice  is  seryed  under 
section  150  and  supposes  the  ^ssibility  of  a  change 
of  ownership  and  instead  of  saying  **  may  be  recoyered 
from  such  person,"  it  says,  **  from  any  person  who  is 
the  owner  of  the  premises  when  the  works  are  com- 
X>leted."  It  does  contemplate  a  different  period  of 
time,  yiz.,  the  time  of  completion  as  distioffuished 
from  the  time  of  default,  and  it  does  contemplate  the 
possibility  of  a  differeot  person  being  the  owner  at 
the  time  of  the  completion  of  the  works.  Moreoyer, 
although  I  agree  that  for  the  purposes  of  consider- 
ing the  liamlity  to  summary  proceedings  under 
section  150  and  section  257,  the  cases  dealing  with  a 
charge  on  the  premises  are  not  really  authorities  and 
that  yendor  and  purchaser  cases  should  not  be  cited 
as  authorities  on  the  point,  yet  In  re  Allen  and  DriscoWs 
Contract,  [1904]  2  Ch.  226,  does  show  that  for  the 
purpose  of  ascertaining  when  the  actual  liability 
arises,  the  period  of  completion  of  the  work  is  the 
period  to  be  taken  into  consideration;  for  in  that 
case  the  person  in  deiftult  was  the  yendor,  but  the 
person  who  was  the  owner  of  the  premises  at  the 
time  of  completion  of  the  work  was  the  purchaser, 
and  it  was  held  that  the  purchaser  must  bear  the 
burden.  I  come  to  the  conclusion  that  the  person 
liable  is  the  owner  of  the  premises  at  the  time  of 
completion,  whether  we  take  the  words  of  section  257 
itself  or  whether  we  take  the  yiew  that  a  contrary 
decision  could  not  be  supported  in  the  face  of  Millard 
Y^Balby-mth'Hexthorpe  Urban  Diatrict  Council,  [1905] 
1  Q.  B.  60;  for  I  think  the  Master  of  the  Bolls  used 
language  by  way  of  obiter  dicta  which  was  intended 
to  coyer  this  case,  although  Stirling,  L.J.,  did  not 
go  quite  so  far.  The  appeal  must  be  allowed  with 
oosts  and  the  case  go  back  to  the  justices  with  an 
order  to  conyict. 

Kennedy  and  Bidley,  JJ.»  concurred. 

Appeal  alloufed* 

BoUciton  for  appellants,  Wihon  &  Son. 

Solicitors  for  respondent,  8urk€$  ds  Surtees. 


E.  B.  Diy.  1 

(Lord  AlyArstone,  L.O.J.,  and 
Kennedy  and  Bidley,  JJ.)     j 


April  5. 


Tbouohton  v.  Manning,  (a.) 

Motor "Car-^RecMeBe  driving — **  Having  regard  to  all  the 
circunutances  of  the  caee*^ — Motor' car  Act,  1903  (3 
Ed,  7,  c  36),  a.  1,  aub-eedion  1. 

The  offence,  created  by  section  1,  eub'tedion  1,  of  the 
Motor-car  Act,  1903,  of  driving  a  motor-car  on  a  public 
highway  recklessly  or  at  a  speed  which  is  dangerous  to 
the  public,  having  regard  to  all  the  drcumstances  of  the 
case,  is  not  committed  when  the  speed  is  in  itself  reason* 
able  and  the  person  injured  is  a  person  not  on  the  high* 
way  but  on  the  car  itself 

Gave  stated  by  the  justices  of  B%msgate  on  an 
information  by  the  appellant  against  the  respondent, 
a  collector  of  bridge  tolls  at  S^nd^ch,  for  tnat  the 
appellant  on  the  23rd  of  July,  1904,  droye  a  motor- 
car recklessly,  contrary  to  the  Motor-car  Act,  1903, 
s.  1,  sub  section  1. 

The  justices  conyicted  the  appellanti  and  fined  him 
£20  with  costs  £3  18s. 

The  material  facts  as  set  out  in  the  case  were :  The 
appellant  on  the  23rd  of  July,  1904,  droye  his  motor- 
car oyer  Sandwich  Bridge,  crossing  the  Biyer  Stour 
from  the  Bamegate  side,  being  stopped  by  the 
respondent  a  short  distance  from,  and  before  reaching 
the  toll-gate,  situated  on  the  bridge  at  the  side 
nearer  to  Sandwich.  No  demand  was  made  upon  the 
appellant  for  payment  of  any  toll  before  he  entered 
on  the  bridge,  although  certain  notices  were  exhibited 
in  the  roadway.  Tne  appellant  was  informed  by  the 
respondent  that  a  toll  was  payable  for  the  passage  of 
the  bridge,  but  he  declined  to  pay,  and  told  the 
respondent  to  take  the  registered  number  of  the  car 
and  backed  it  off  the  bridge,  on  the  same  side  on 
which  he  had  entered  it — ^namely,  the  Bamsgate  side, 
and  turned  it  round  with  a  yiew  of  proceeding  in  the 
direction  in  which  he  had  come.  The  respondent 
thereupon  placed  himself  in  front  of  the  car  with 
a  yiew  to  preyent  its  proceeding  further.  •  The 
appellant,  having  warned  the  respondent  to  keep 
clear,  set  the  car* in  motion.  The  respondent 
thereupon  proceeded  to  the  near  side  of  the  car 
with  a  yiew  to  seizing  and  detaining  it  or  some 
part  of  it.  The  appellant  proceeds  along  the 
the  road  to  Bamsgate  at  a  pace  which  was  admitted 
to  be  not  more  than  twelye  miles  an  hour,  with  the 
respondent  hanging  on  the  side  of  the  car,  and  the 
respondent  was  carried  213  yards  in  that  position 
witii  his  heels  on  the  ground.  The  ren>ondeut 
asked  the  appellant  to  stop,  which  he  failed  to  do, 
and  eyentuslly  the  respondent  let  go  the  car  and  fdl 
to  the  ground  and  was  picked  up  in  an  insensible 
condition.  The  speed  of  Uie  car  while  the  respondent 
was  hanging  thereon  was  in  itself  a  reasonable  speed, 
and  no  danger  was  cauaed  to  any  person  other  than  the 
respondent..  It  was  contended  for  the  respondent 
that  the  driying  was  reckleis  within  section  1,  sub- 
section 1,  and  for  the  appellant  that  it  was  not. 

The  justices  conyicted  the  appellant  of  reckless 
driving  in  yiew  of  all  the  circumstances  of  the  case. 

Section  1,  sub-section  1,  of  the  Motor-car  Act,  1904, 
enacts :  *'  If  any  person  driyes  any  motor-car  on  a 
public  highway  recklessljr  or  negligentiy,  or  at  a  speed 
or  in  a  manner  which  is  dangerous  to  the  publio» 
haying  regard  to  all  the  circumstances  of  the  OMe, 
indnding  the  nature,  condition,  and  use  of  the  high- 
way, and  to  the  amount  of  traffic  which  actually  is  at 

(a.)  Beported  by  Matteiob  N.  Dbxtoqxtib,  Esq., 
Baniiter-at-Law. 
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the  tims,  or  wbiah  might  reaaonablf  be  expected  to 
be,  an  the  biRhway,  that  parson  ihall  ba  gailty  of 
an  offence  imdec  the  Act*^ 

a  W.  Malhews,  for  the  appellant*— There  is  no 
evidence  hereof  rftcklesa  drivingp  the  jtwtic^  haviDg 
found  to  the  contrary.  The  worda  in  the  lection 
''having  regard  to  all  the  curcumataiioefl  of  the  oaae 
do  not  apply  to  r^kl-ai^r  tteglig-nc  driftag  ;  Smiths, 
Boon,  49  W.  E.  480.  84  L.  T,  593. 

Drury,  for  the  respondent.— The  only  question  is 
whether  there  was  evidence  of  reckless  driving*  It  is 
leaUy  a  question  of  fact,  BeckleM  driviog  has  no 
ueAesaary  relation  to  8pe*d  at  alL  The  man  aotnally 
aiked  the  driver  to  stop,  and  it  wss  reckless  driving 
to  drive  when  the  man  was  evidently  in  a  dangerous 

*^       *  Oiw*  acfv.  vuU, 

Lord  Altebstoke,  LX.J.— This  i§  a  case  which 
raiies  a  qnestion  of  conaiderable  difficulty,  and  wai 
very  properly  put  by  Mr,  Drury  io  arguing  the  cttse. 
II  dependfl  entirely  upon  whether  there  was  evidence 
upon  which  the  justices  could  find,  imdec  the  oircum- 
stances  of  this  case,  that  there  had  been  reckleas 
driving  within  the  meaning  of  section  1,  sub-aeotion 
1,  of  the  Motor-car  Aot,  1903.     The  facts  beanng 
upon  the  point  are  that  the  toU-keeper,  quite  nghtlyt 
tried  to  get  toll  from  the  motor-c*r  driver  when  the 
oar  had  paised  over  the  bridge  and  had  turned  back. 
The  dfiTer  refused  to  pay.    The  toil-keeper  got  on  to 
the  car,  which  was  at  that  time  off,  or  very  nearly 
off»  the  bridge,  and  hut3g  on  to  it  for  some  distance. 
Then,  according  to  what  was  stat*'d  in  paragraph  o  of 
the  case,  "the  reftpoudent  aiked  the  driver  to  stop 
to  let  bim  get  cff.     The  next  paragraph  of  the  speci«l 
caieiialso  material:  "The  speed  at  which  t  He  car 
was  runniDg  was  a  reasonable  speed,  and  uo  danger 
WM  caused  to  any  perion  other  than  the  respondent. 
It  wtti  eontetided  by  Mr,  Mathews  that  the  magii- 
trates  were  wrong  in  taking  into  conaideralion,  with 
respect  to  negligence  and  reckless  driving,  the  worda 
'*  having  rpgard  to  all  the  circumstances  of  the  caac, 
includiug  the  nature,  condition,  and  use  of  the  high- 
way   *    .    ."     It  is  quite  impoifrible,  in  my  opinion,  to 
consider  a  caie  of  negligent  driving  without  having 
regard  to  these  matten  mentioned  in  the  section.   It  is 
contended  that  these  words  "  haviog  regard  to  the  oir- 
oumstances  of  the  oais"  only  relate  to  '*  at  a  speed  or 
in  a  manner  which  ii  dangerous  to  the  public."     I  do 
not  think  it  makes  much  difference,  for  they  are  the 
kind  of  consid^Tations  which  people  muflt  take  into 
view  before  it  could  be  said  that  there  was  negligent 
or  reckless  driving*     I  have  come  to  the  coodurion, 
withftome  hetitftliDn,  thit  this  convict  ion  tanuot  be 
supported.     Before  I  i^i^e  my  reasons  why  I  thmk  it 
cannot  b?  supported  I  wish  to  say  I  am  not  conntec- 
audng  the  practice  which  it  seems  to  me  does  prevail 
with  drivers  of  motor-cars  where  there  is  only  one 
person  on  the  road.     As  a  fact  they  think  under  such 
oircumataccea,  so  long  as  they  blow  tbeir  horn,  they 
may  go  at  any  rate  of  speed  within  the  statutory 
limit,  and  persors  muit  get  out  of  their  way*     It 
aeems  to  me  that  that  is  not  the  case  which  arises 
here,   and  although   the  magistrates    have  thought 
it   a  serious  one,    it    seems    to    me    that    there    is 
no  evidence  of  any  breach  of  the  section,   haviog 
regard  to   what  is    intended  to  be    considered    by 
the    seatioQ,       Possibly    srjme    question    may    arise 
ai   to  the  personal    liability    of    the    driver   to  the 
^U-keeper.      The  magiatratea   have    held  that    the 
speed  was  resBouable  m  itself,  and  that  th*re  was  no 
danger  threatened  to    any  person    other  than    the 
respondent.     TLat  being  so,  the  personal  gnevanee 
of  the  toU-keeptr  Jigaitist  the  driver  ia  respect  to  his 


conduct  is  not  sufficient  as  ividenoe  of  reckless  or 
negligi^nt  driving  having  regard  to  all  the  circttm- 
stancea  of  the  case.  It  doei  seem  a  caae  of  an 
unfoituoate  occurrence  wbich  may  have  been  cauaed 
by  want  of  reasonable  care  towards  thii  particular 
man,  but  I  thiiik  we  should  be  strainiog  the  statute 
if  we  made  it  a  criminal  offence  in  a  case  where  there 
was  no  recWlesa  or  negligent  driviag  ia  respect  to  any 
persrin  on  the  highwa?,  but  where  a  man  got  upwi 
the  ear  and  was  injured  by  tba  neglect  of  the  drivm 
to  stop.  In  a  caie  where  the  justicei  have  got  mny 
evidence  before  tlsem  of  an  offence  within  the  atatote. 
we  should  be  slow  to  interfere  with  their  finding,  bat 
we  ought  not  ti  atr*in  the  at^tute  or  put  upon  it  a 
oonstfuctiou  which  would  make  it  a  criminal  offence 
to  injure  a  person  independent  of  whether  it  could  b# 
regarded  as  reckless  or  negligent  driving  wichio  th« 
fetatnte.    The  appeal  must  be  allowed. 

Kennedy,  J.— There  is  very  little  which  I  oaa  oai- 
fully  add  to  what  my  lord  has  said,     I  may  mmprmi 
my  view  a  little  differently.    The  toU-keep^r  was,  at 
the  caie  says,  a  penon  who,  rightly  or  wrongly,  had 
a  notion  that  he  could  seize  in  some  way  ^srt  of  mm 
CiT,  I  do  not  know  what  that  means,  ttwasvuf^ltd 
by  counsel  that  he  thought  he  oouli  levy  a  dtatreaa. 
However,  he  beosme  by  clinging  on,  a  sort  of  mdnr 
vited  and  undesirable  traveller  on  the  car— no  omM 
not  on  a  comfortable  seat,  but,  on  the  contraryt  m  a 
poaition  of  danger,  perched,  if  I  may  say  so,  on  ^w 
side  of  the  car*    The  intention  of  the  section  is  to  deal 
with  mieconduat  in  the  manmge.uent  of  the  cir,     Ido 
not  think  the  latention  of  the  a.?ctioa  U  ta  ^mmkm 
pf^raon  for  recklesi  conduct  which  may  haf«  an  ffl 
eff'Ct  upon  a  person  on  the  car  itielf.     1%  moans  ta 
prescribe  a  punishmeat  for  conduit  in  the  ai«iiag#- 
meat  of  the  car  occisioning  injury  to  pertoot  oa  ^ 
highway  lawfully  using  it,  though  acting  n^ligntiy 
themselves.      Here    the    person    iojnred    baoaoa   i 
passenger  on  the  car,  against  the  will  of  tkm  o«a«r 
no  duubt,  and  it  scema  to  me  that  the  Aot  do«a  ttOl 
mean  to  deal  with  speed  or  managemeat  of  tM  cat 
which  may  bo  dangerous  tc^  those  on  the  car  tta4r, 
whether  by  right  or  by  invitatiou  or  as  traapttiiM 
Wo  can  imsgiue  the  case  where  the  speed  wwm  msea 
that  there  would  be  a  real  danger  of  tha  om|^aiiti 
being  thrown  out.     But  cmld  the  man  be  aaid  to  be 
driving  recklestly  within  the  meaning  of  Ha©  AxA,  t» 
the  danger  of  persons  in  the  car  bat  to  nobodj  «l»t? 
I  think  not     It  wai  not  intended  to  create  aa  oiSmm 
in  respect  of  persona  in  the  o*r,  whether  treapeaMfi 
or  not.    The  appeal  tuuft  ba  aUowed* 
EiDLEY,  J.— I  agree. 
Appeal  allowtd. 

Solicitois  for  appellant,  Bmndford  *fe  09. 
Solicit,  n  for  reftpondent,  Har^  A  Cq.^  to  iimrdwmm, 
Deal. 


Jao.  28; 


c.  a  B.  \ 

(L^rd  Alveratone,  L.OJ.,  and  I 
Kennedy,  Hi^lley,  ChanuelT,  and  I 
PhiUimorei  JJ.)  / 

Ctimiml  lam—Inimimi  asmuU—Emd^nc^—Osm^flaimt 
hy  pr<iMaafix^AdmiMibUUt/, 

Uptm  the  trial  of  a  prUoner  on  a  dtargt  ^f  ii 
awmli  m\  a  tjirl  under  the  age  of  ihtrUt^  h^r  i 
ihtrr/utt  hting  not  mat^ial  t&  the  ehaftjt^  a 
made  to  «  third  party  in  the  abaeitit  p/  ^ 


(a.)  Eeporfced  by  Alajst  Hooo,  Bsq.» 
I  Law* 
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admissible  in  evidence^  not  oa  part  of  the  res  gestes  or  as 
evidence  of  the  truth  of  the  things  alleged^  but  a$  confirm" 
ing  the  testimony  of  the  prosecutrix, 

Eeg.  V.  Lillyman,  44  W.  R.  654,  [1896]  2  Q.  B. 
167,  considered. 

Case  stated  by  the  ohairmaQ  of  the  Woroestershire 
Qaarter  Sessions. 

The  prisoner  was  indicted  on  tv^o  counts,  first  for 
indecently  assaulting  one  Keztah  Parlies,  and  on  a 
second  count  with  a  common  assault  upon  her. 

It  was  proved  that  he  kept  a  fried  fish  shop  in 
Kidderminster  at  a  distance  of  five  minutes'  walk 
from  where  the  prosecutrix  resided,  and  on  the  day 
in  question  Keziah  Parkes,  a  girl  of  the  age  of  twelve 
yf  ars,  her  sister  Nelly  Parkes  (aged  eight)  and  a  girl 
named  Mary  Moule  (aged  eleven)  went  to  the  prisoner's 
shop  about  3.30  p.m.  to  buy  potato  chips.  They  had 
been  in  the  habit  of  going  to  the  shop  and  selling 
dripping  to  the  prisoner.  Mar^  Moule  asked  the 
prisoner  if  he  wanted  any  dripping,  and  he  replied 
that  they  could  fetch  him  some  if  tiiey  would  come 
back  at  once.  Mary  Moule  and  Nelly  Parkes  went 
babk  to  fetch  the  dripping.  Keziah  Parkes  asked  if 
she  should  go  with  them,  but  the  prisoDor said :  ''No, 
stop  with  me."  As  soon  as  the  other  girls  were  gone 
the  prisoner  took  Keziah  Pukes  into  the  back  kitchen, 
pulled  her  on  to  his  lap«  and  indecently  assaulted  her. 
Keziah  Parkes  offered  no  resistance  or  objection.  Toe 
prisoner  left  the  kitchen  to  attend  to  a  customer 
in  the  shop,  and  when  the  cnitomer  left  the  prisoner 
returned  to  the  kitchen  and  asked  Kf  ziah  Parkes  to 
oome  back  on  to  his  lap,  but  she  ref  osed  and  ran  off 
towards  home.  On  her  way  home  she  met  M«ry 
Moule  and  her  sister  coming  back  to  the  shop,  and 
they  asked  her  "  why  she  was  going  home,  and  why 
she  did  not  wait  till  they  came  back."  She  had  not 
spoken  to  them  till  this  question  was  asked.  Mary 
Moule  was  called,  and  was  asked  when  she  met 
Keziah  Parkes  in  the  street,  "  Did  you  speak  to  her  ?  " 
Moule  replied,  **  Yes,  I  asked  her  why  she  did  not 
stop  for  me."  The  question  was  then  asked,  '*  What 
did  she  say  P  "  Counsel  for  the  prisoner  objected  to 
the  question  on  the  grounds  (a)  that  an  answer  given 
by  a  prosecutrix  to  a  question  on  a  charge  of  iodecent 
assault  could  not  be  given  in  evidence,  as  such  an 
answer  was  not  a  complaint  within  the  meaning  of  Reg, 
▼.  Lillyman,  44  W.  R.  665,  [1896]  2  Q.  B.  167 ;  and  (6) 
that  as  the  prosecutrix  was  uuder  the  age  of  thirteen 
her  consent  was  not  material  to  the  charge,  and  con- 
sequently any  statement  she  made,  whether  in  reply 
to  a  question  or  not,  could  not  be  given  in  evidence, 
mn  the  rule  in  Reg,  v.  Lillyman  applied  only  to  cases 
where  want  of  coosent  was  a  material  element 
to  the  charge.  Counsel  for  the  prisoner  relied  upon 
the  decision  in  Reg,  v.  Merry,  19  Cox  C.  C.  442 
that  an  aoswer  to  the  question  was  not  a  complaint ; 
and  also  upon  the  decision  in  Rex  v.  Kingham,  66 
J.  P.  393,  that  where  consent  is  not  a  material  element 
the  statement  of  the  prosecutrix  is  not  admissible. 
Connsel  for  the  prosecution  relied  upon  the  decision 
in  Reg.  v.  KiddU,  19  Cox  C.  C.  77,  where  it  was 
decided  that  the  rale  in  Reg.  v.  Lillyman  applied  to 
cases  where  the  girl  on  whom  the  offence  was  alleged 
to  have  been  committed  was  of  such  tender  years  that 
the  court  directed  her  evidence  to  be  taken,  but  not 
opon  oath,  and  where  the  question  of  her  consmt 
was  immaterial. 

The  chairman,  being  of  opioton  that  the  conduct  of 
the  prosecutrix  in  running  away  home  and  not  waiting 
for  her  companions  was  part  of  the  res  gestce,  and  that 
her  statement  would  be  evidence  why  she  ran  away 
home,  idlowed  the  question  to  be  put,  on  the  authority 
of  Beg.  V.  Jolly,  60  J.  P.  669,  and  Reg.  v.  Kiddle. 
Moule  replied  to  the  question  why  the  prosecutrix  did 


not  stop  for  her,  **  Because  she  did  not  like  the 
prisoner,  and  would  not  go  near  him  again,  as  he 
unbuttoned  her  drawers.  That  was  all  she  said." 
The  prisoner,  when  charged  at  the  police  s*ation, 
said :  "  She  came  and  sat  on  my  lap  herself.  She  has 
done  it  many  times,  and  is  more  to  blame  than  me." 
The  chairman,  in  summing  up,  told  the  jury  tiiat  it 
was  immaterial  whether  the  girl  consented  or  not  to 
what  was  done  to  her,  but  mat  they  ought  not  to 
convict  unless  in  their  opinion  there  was  corroborative 
evidence,  and  that  the  only  corroboration  of  the 
child's  story  was  the  prisoner's  statement  at  the 
police  station.  He  did  not  refer  in  any  way  in  his 
summing  up  to  the  answer  given  by  the  girl  Keziah 
Parkes  to  the  question  asked  her  by  Mary  Moule.  The 
prisoner  was  convicted  and  judgment  was  postponed* 
The  questions  of  law  for  the  court  were :  Whether  the 
fact  that  a  statement  made  by  a  prosecutrix  to  a  third 
person  immediately  after  the  alleged  indecent  assault 
was  in  answer  to  a  question  from  such  a  person,  pre- 
vented such  statement  from  bein^r  given  in  evidence 
in  accordance  with  the  rule  laid  down  in  Reg.  v. 
Lillyman  f  (2)  If  such  a  statement  oould  be  given  in 
evidence,  although  it  was  in  answer  to  a  question, 
did  the  fact  that  the  offence  charged  was  one  where 
the  consent  of  the  prosecutrix  was  immaterial  make 
such  statement  inadinissible  P  (3)  Could  such  state- 
ment be  given  in  evidence  when  the  prosecutrix  did 
not  state  that  the  act  charged  was  against  her  will  ? 

J.  R.  V.  Marchant,  for  the  prisoner. 

J.  B.  Mathews,  for  the  prosecution. 

The  arguments  sufficiently  appear  from  the  judg- 
ment. 

Our.  adv.  vuU. 

Feb.  20.— The  judgment  of  the  Court  was  read  by 

BiDLEY,  J. — In  this  case  the  prisoner  Osborne  was 
tried  at  the  Worcestershire  Quarter  Sessions  on  an 
indictment  containing  two  counts,  the  first  for  inde- 
cent assault  and  the  second  for  common  assault  on 
Keziah  Parkes,  a  girl  twelve  years  old.  It  appeared 
that  Keziah  Parkes,  along  with  a  younger  sister  and 
another  girl  named  Mary  Moule,  of  a  similar  age, 
went  to  a  shop  kept  by  the  prisoner  for  the  purpose 
of  buying  chip?.  Two  of  the  girls — namely,  Moule 
and  the  younger  sister — went  out  of  the  shop  on  an 
erand,  and  during  their  absence  the  alleged  assault 
was  committed  by  him  on  Keziah.  She  then  left  the 
shop,  and  on  her  way  home  met  Mary  Moule  with  her 
sister  coming  back  to  the  shop.  Mary  Moule  was 
called  at  the  trial  and  was  asked,  when  she  met  Keziah 
Parkes  in  the  street,  *<Did  you  speak  to  herP" 
Moule  replied,  "Yes,  I  asked  her  why  she  did  not 
stop  for  me."  The  next  quf'stion  put  to  the  witneis 
was,  '*  What  did  she  say  P "  Objection  wits  then 
taken  for  the  prisoner  that  the  witness's  answer  was 
not  admissible  in  evidence,  but  the  chairman  admitted 
l^e  evidence.  The  girl's  answer  was  as  follows: 
*'  Because  she  did  not  like  the  prisoner,  and  would 
not  go  near  him  again,  as  he  unbuttoned  her  drawers. 
That  was  all  she  said."  The  prisoner  was  convicted, 
and  the  point  raised  for  our  decision  is  whether  this 
ruling  was  right.  It  was  contended  for  the 
prisoner  that  the  evidence  was  inadmissible.  First, 
because  the  answer  made  by  the  girl  was  not  a 
complaint,  but  a  statement  or  conyersatim 
having  been  made  in  answer  to  a  question,  and 
seoon^y,  because  as  Keziah  Parkes  was  under  the 
age  of  thirteen  her  consent  was  not  material  to 
the  diarge.  As  to  the  first  point,  the  case  of 
Reg,  V.  Merry  was  quoted.  In  that  case  a  question 
had  been  put  to  a  girl  of  nine  years  old  by  her 
mother  in  a  case  of  indecent  assault,  and  the  learned 
judge  ruled  that  as  the  proposed  evidence  was  a 
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itatement  made  ia  ftnawer  to  a  qaeaHcra  it  was  a 
oonvere^tbii  and  not  a  complaint,  and  be  deolioed  to 
allow  it  to  be  given  in  evidence.     It  doan  not  appe*T» 
however,  from  the  report  what  tbe  question  waa  tbat 
wae  put  to  the  girK     It  app**aTB  to  us  that  the  mere 
fact  that  the  statement  ii  made  in  answer  to  a  qtieati'^p 
in   auoh  cases  is  not   of  itself   sufficient  to  make  it 
inadtnisBible  as  a  eotcpUint     Q«ie«tion8  o!  atuKprea- 
tive  or  leafiing  cbaraciter  will  indeed  have  that  effect 
and  will  reuder  it  inadmiaaible,  but  a  qaesUon  such 
a^  this,  put  by  the  mother  or  other  person,  **  What  ii 
the  matter?'*  or  ^*  Why  are  you  crjing  ?"  will  not 
do  so.     These  are  natural  queftttons  which  a  person  m 
charge  wUl  be  likely  to  put     On  tbe  other  band,  ii 
she  were  aaked, ''  Bid  So-and-so  (naming  the  prisoner) 
assault  you  F'*  "Did  he  do  this  and  that  to  you?" 
then  the  result  would  ba  diff-^rent  and  the  statement 
ought  to  b#  rejected.     In  eaob  case  the  deddon/^o 
the  obaracter  ot  the  question  put  as  well   as  other 
circnmatauoes,    such    as    the    relationship    of    the 
questioner  to  the  conipUinant,  must  be  left  to  the 
diacretioQ  of  the  pfeiiding  judge.     If  the  oucum- 
stancea  indicate  that  hut  for  the  questioning  there 
probably  would  have  been  no  voluntary  complaint  the 
answer    is    inadniiiaible*       If    the   question    mer*^ly 
anticipate  I  a  state  me  iit  which  the  complainant  was 
about  to  make  it  ia  not  rendered  In  id  oii  visible  by  the 
iaet  th*t  the  questioner  hftppened  to  spi^ak  first.      In 
this  particular  caae  we  ttiink  that  the  chairman  of 
quarter  seaaloni  acted  rightly  and  that  the  putting  of 
thia  particular  question  did  not  tender  the  statement 
invdmisaible.  a  a   xu 

Upon    the    second   point  it  W4t  uonteadei  that 
although   under    the  decision   of   R^g.   t-    Ltlhjman 
the  p*rticuUr<j  of   a  c  jmplaint   made   may  in  aome 
circumstances    be   given   in    evidence    on   a    charge 
of  rape  that  ruling   does  not  extend  to  charge  of 
criminal  knowledge  or  iudeeer>t  as»ault»  where,  as  in 
the    present    case,   consent  is  not  legally  mat^riaL 
This    eoiitention    ia    supported   by  li^  v.  Kimfham 
decided  in  1902,  but,  on  the  other  hand,  in  Rf^j.  v. 
Kiddle,   19  Cox.  0.  C.  77,   decided  in   189.^,  it  was 
rded   that   the    de3i«ion    in   queation   does  extend 
to   all  charges    of    this   cbaract^^r    whether   conaent 
ia  a  defence  or  not.     In  Rffj.  v,  imyman  the  prisoner 
waa  charged  on  an  indictmt^nf  containing  three  counta  : 
Fifst,  atrempt  to  ba^e  carnal  knowledge  of  a  girl 
above  thirteen  and  under  sixteen  ;  second,  an  asaiult 
with  intent  to  ravish  her  j  third,  an  indecent  assault. 
The    priaoner    waa    found    guilty    upon    the    first 
count   only,    and    upon    that    connt,    in    order    to 
establish    guilt,    it    was    not    necessary    to    prove 
want  of  consent,     Bnt  the  prosecutrix  swore  that 
what  was  done  to  her  wa^  done  without  her  consent, 
and  the  court  in  giving  jadgcnent  aaid  that  as  she  had 
BO  deposed  the  com  plaint  w^a  admiss  ble,     T  wo  poLnti 
were  taken  and  argued,  first,  whether  the  fact  tba': 
the    complaint    was    made    was    evidence;    second, 
whether  particulars  of  it  ould  be  given;  and  it  is  to 
the  latter  of  these  that  the  greater  part  of  the  judg- 
ment relates.     This  point  was  not  argued  before  us  as 
distinguished   from  the  first  point  on    the  present 
oxaaion,  and  the  only    question,  therefore,  for  our 
determination  is  whether  where  constant  is  no  part  of 
the   charge   the  complaint    h   admis*ible.      By  tbe 
judgment  in  Rtg,  v,  Liliyman  it  was  decided  that  the 
complaint  was  admiasibte  not  as  evidence  of  the  facta 
complained  of  nor  a  a  being  a  part  of  the  rw  ge»t<B 
(which  it  was  not),  but  as  evidence  of  the  comlstf'noy 
of  the  conduct  of  the  prosecutrix  with  ttie  story  told 
hy  her  in  the  witneaa^box  and  as  being  inconsistent 
with  her  consent  to  that  of    which  she  complains, 
Mr,  Marchant  argued  upon  this  that  the  reasons  so 
given  were  one  only,  and  that  the  oonsiatency  of  the 
complaint  with  the  atory  given  by  the  prosecutrix 


was    material    only   so    far    as    the    latter    alleged 

non-consent.       tf,     however,    the    argument     war* 
sound,    tbe  worda    in    question    migbt    h*ve    been 
omitted    from    the    af^ntenoe    and    it    wonld    hart 
been    auffieient     to    say    that    the    complaint    waa 
admissible    only    and    solely    because    it   o*»gaUTed 
consent.     We  think,  however,  if  it  w«ra  a  quiia^ 
of  the  meaning  of  word*  that  the  better  oonatraetioii 
of  tbe  judgment  ia  that  while  flie  conrt  dealt  with 
the  charge  in  question  as  involving  tn  fact  though 
not  in  law  the  qutstiou   of  consent  on  the  part  of 
the  prosecutrix,  yet  ihe  reasons  given  for  admitting 
the  complaint  were  two— first,  that  it  was  oodu^qI 
with  her  story  in  the  witneaa-box,  and  seoondlyi  tm 
it   was  inconsistent  with   consent.      Tae  reiMimmg 
proceeded   thus:    On  the  aeeond  and  third  connta 
consent  was  material  in  law,   on  the  ^'■**  ^^_**" 
matwrial  in  facf,  thera  ii  for  this  purpose  no  diff<ff«aGi 
between  t^ie  two.     It   is  not  therefore  becanas  UiA 
charge  itaf^lf  iuvolves  proof  of  the  abienoe  of  coolest 
that  the  evidence  is  admissible,  on  the  contrary  tli« 
proaecutriK  herself  can  make  it  evidence  by  depoatng 
tbat  she  did  not  consent  when  that  is  no  part  of  to* 
charge.     In  other    words,    whether  non-content  be 
legally  a  necessary  paft  of  the  isaue,  or  whether,  oo 
the  othin*  hand,  it  is  what  may  be  calkd  a  collatesml 
iBine  of  fact,  the  complaint  becomes  admiiaible.     Bo* 
how    does  n on- consent  become  a  collateral  ^m  m 
fact?    The   answer  must   be  in  consequeiwe  ^J^ 
story  told  by   the  prosecutrix   in  the   mtmsai-bgy- 
And  tbe  judgment  treati  tbe  two  cases  <m  tbe  mmB 
footing.     If  non-consent  be  a  part  of  tbe  itory  ma 
by  the  prosecutrix,  or  if  it  be  legally  a  part  of  tfci 
charg-,  in  each  casf*  alike  tbe  complaint  ii  admwMie' 
But  if  tbat  is  so  does  not  the  reasoning  apply  ••qaaUyte 
other  parts  of  the  story,  and  not  merely  t»  the  part  m 
which  the  proiecutrix  has  denied  oonaent.     If  aoL  it 
aeems  Ulogical  to  allow,  as  the  court  did  allow, 
the  whole  of  the  story  may   be  given  In  jw 
The    true    result    ia,    we    think,    that    wm    » 
decision    in  iif^.  v.  LiUymnfi  ia   not  alncUy  OB  all 
fours  with  the  pre8«»nt  caaet  yet  the  reaeoiunifwhick 
it  contains  answers  the  questioQ     now    raided    te 
dedsion.     But  however  that  may  be,  it  appem  to  m 
that  in  accordance  with  principle  such  complaioti  lie 
admissible,   not  merely   as    negaiivinif  Gonaent  teS 
because  they  are  consistent   with  the  story   of  t»a 
prosecutrix.       In    all    ordinary    caset,    indeed,    tfct 
principle  must  be  obierved  which  rej^fcta  itaMmeei^ 
made  by  anyone  in  the  prisoner's  atnenee*     pQMg^ 
of  thia  kind  form  an  exceptional  claai,  and  ia  Hm 
such  statements  ought  under  proper  MfegaMae  te  ■• 
admitted.      Their  consistency  with  the  ibory  told  M 
from  the  very  nature  of  such  caaea  of  apraaJ  import-^ 
ance.      Did  the  woman  make  a  complM^mtrnt  ^a»  * 
If  ao,  that  is  consistHnt  with  her  story,  ^  Did  ito  Ml 
do  BO  f    That  ia  inconiistent.     And  in  dtber  osee  1m 
matter  is  important  for  the  jury.  ^ 

It  is  in  accordance  with  this  view  that  tn  €a«y 
times  it  was  incumbent  on  the  woman  who  bfooskl 
an  appe*l  of  rape  to  prove  that  while  the  yggpoe  wtl 
recent  she  raised  '*  hue  and  cry  "  in  the  nel^^ootaig 
towns  and  showed  her  injnries  and  '^^^^'^f^ 
men,  and  that  the  appeilant  migbt  raise  M  m  ^WMt 
the  denial  tbat  she  had  raised  the  hue  and  crj,^  Tbe 
passages  in  Bracton  De  Coron^j,  lib.  3,  fol.  147,  i 
in  the  Pleas  of  the  Crown,  Selden  Society,  voL  I,  i 
Warwickshire  Eyre,  a.d.  1221,  p,  109,  e«  e^  ift 
IVIirror  of  Juitices,  8elden  Sudety,  ToL  7.  M»d  ^^^ 
tions,  cap  21,  p  103.  are  toti^res'^ng  and  fattm^iire 
as  showing  that  the  distinction  m  thia  ffpedal  <liai»9 
oa^  has  been  recognized  from  the  earlieet  tJiae^  X^ 
hue  and  cry  waa  tbe  phrase  u%ed  genet^f  Wt  «• 
pursuit  of  a  felon,  but  we  ha?e  not  found  mnftmm 
caae  than  rape  in  which  it  wie  for  the  pttwecs- 
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tion  to  shov7  that  thej  had  raised  it  or  ia  which  it 
was  a  defence  to  show  that  it  had  not  hsm  raised. 
It  is,  however,  right  to  refer  to  a  passage  in  Braoton 
Dd  Coron^,  lih.  3,  fol.  139,  in  which  he  describes  the 
objection  made  by  an  appellant  that  the  hue  and  cry 
had  not  be.*n  raised  as  Uta  generalis  ex^eptio  et 
primd :  see  this  passage  referred  to  in  the  late  Mr. 
Justice  Ste]phen's  Hi  tory  of  Criminal  Lav,  yol.  1,  p. 
246.  Bat  It  seems  to  have  bean  sped^lly  applicdble 
to  this  class  of  case  only.  A  farther  weighty 
authority  for  the  exitteDoe  of  thfs  exception  to  an 
acknowledged  general  rale  is  to  be  found  in  Hale*s 
Pleas  of  the  Grown,  vol.  1,  p.  633,  where  it  i«  stated 
that  the  party  ravished  is  to  give  evideoce  on  oath, 
and  her  credibility  must  be  left  to  the  jury.  **  For 
instance,  if  the  witness  be  of  good  f  am»,  if  she  presently 
difoovered  the  offence,  made  pursuit  after  the  offender, 
sho  wed  circumstances  and  signs  of  the  in  jary  .  .  .  these 
and  the  like  are  concurring  evidences  to  give  greater 
probability  to  her  testimony  when  proved  by  others 
as  well  as  herself.  But  on  the  other  side,  if  she  con- 
oealed  the  injury  for  any  considerable  time  after  she 
bad  opportunity  to  oomplaiu  •  •  •  and  she  made 
no  outcrv  whea  the  fact  was  supposed  to  be  done 
when  and  where  it  is  probable  she  might  be  heard  by 
others,  these  and  the  Uke  circamstanoes  carry  a  strong 
presumption  that  her  testimony  is  false  or  feigned.*' 
We  think  these  words  may  be  adopted  as  statins  the 
law  accurately,  and  they  indicate  that  these  oomplaiots 
ftre  to  be  admitted  not  only  because  they  bear  on  the 
question  of  consent,  but  also  because  they  bear  on 
the  probalnlity  of  her  testimony  in  a  case  in  which 
without  inch  or  other  corroboration  reliance  might 
not  be  placed  on  her  testimony.  Our  attention  has 
been  called  to  the  case  of  The  Commonwealth 
▼.  Cleary,  (1898)  172  Mass.  176,  dedded  in  1898 
by  the  Supreme  Judicial  Court  of  Massachusetts. 
In  ^at  case  the  indictments  were  for  unlaw- 
fully abusing  a  child  under  the  age  of  sixteen 
years.  The  girl  had  made  a  complaint,  and  the 
fact  was  given  in  evidence.  No  question  arose  as 
to  the  admissibility  of  its  details,  but  the  point 
reserved  for  tiie  decision  of  the  court  on  conviction 
of  i^e  prisoner  was  whether  the  proof  of  this  com- 
plaint could  be  admitted.  The  argument  proceeded 
on  the  question  whether  it  was  too  remote  in  point  of 
time,  but  Holmes,  J.,  in  giving  the  judgment  of  the 
oourt,  said :  "  It  is  not  argued  that  the  common  law 
in  cases  of  rape  does  not  apply :  see  OommonioeaUh  v. 
BoosneU,  (1886)  143  Miss.  32 ;  Commonwealth  v. 
EwikeU.  (1898)  170  Mass.  194, 196.  The  rule  that  in 
triads  for  rape  the  GK>vemment  may  or  must  prove 
that  the  woman  concerned  made  complaint  soon  after 
the  commission  of  the  offence  is  a  perverted  survival 
of  the  ancient  requirement  that  she  should  make  hue 
and  cry  as  a  prelimkiary  to  bringing  her  appeal: 
OlanviUe,  xiv.,  6;  Braotoo,  fol.  147a;  Fleta,  1,  c.  25, 
••  14;  Statute  4  Ed.  1,  Statute  2.  Appeals  became 
obsolete  and  left  rape  to  be  dealt  with  by  indictment 
before  the  devdk>pment  of  the  modem  law  of  evidence.** 
He  then  quotes  the  passage  from  Hale,  P.O.,  above 
set  out,  and  says:  '*If  it  means  what  it  has  been 
taken  to  mean,  that  the  Government  can  prove  freih 
compiamt  as  part  of  its  ori^al  case,  it  cannot  be 
justified  by  the  generalpriociples  of  evidence  which 
now  prevail.  •  .  .  The  evidence  is  not  admitted 
as  part  of  the  res  gestce^  or  as  evidence  of  the  truth  of 
the  tMngs  allegc!d,  or  solely  for  the  purpose  of 
disproviog  consent,  but  for  the  more  general  pur- 
pose of  oonfirming  the  testimony  of  tbe  ranshed 
wdman:  Beg^  t.  Lillyman**  And  farther  on  he 
says:  '*The  test  is  whether  according  to  the 
principles  of  the  exception  her  having  made  the 
complaint  tends  to  corroborate  testimony  given 
by  the   child   at  the    trial."      For  these    reasons 


the  evidence  was  in  that  case  held  to  be  ad- 
missible* 

With  that  statement  of  the  law  we  coucur.  We  are 
at  the  same  time  not  insensible  of  the  great  importance 
of  carefully  observing  the  proper  limits  within  which 
such  evidence  should  be  given.  It  is  only  to  cases  of 
this  kind  that  the  authoiitiei  on  which  our  judgment 
rests  apply,  and  our  judgment  also  is  to  them 
restricted.  It  applies  only  wliere  there  is  a  complaint 
not  elicited  by  questions  of  a  leading  and  inducing  or 
intimidating  character,  and  only  when  it  is  made  at 
the  first  opportuaity  after  the  offence  which  reason- 
ably offers  itself.  Within  such  bounds  we  think  the 
evidence  should  be  put  bef  )re  the  jury,  the  judg^ 
being  careful  to  inform  the  jary  that  the  statement  is 
not  evidence  of  the  facts  complained  of,  and  must  not 
be  regarded  by  them,  if  believed,  as  other  than 
corroborative  of  the  complainant's  credibility,  and 
when  consent  is  in  issue,  of  the  absence  of  consent. 
For  these  reasons  we  think  the  conviction  should  be 
affirmed. 

Solicitor  for  the  prosecution,  Q,  A.  Weeton,  Kidder- 
minster. 

Solicitors  for  the  defence,  Stallard  A  Tamtr^  for  A, 
Spencer  Thunfield,  Kidderminster. 


Jliowt  ot  l.orl0. 


From  C.  A.  I 
(England).  | 

OODBNS  (LiMTTBD)  V. 

OoDSNS  (Limited)  v. 


March  24. 


Nelson. 
Telford. 


(a.) 


Contract — Constniction  —  Agreement  to  participate  in 
profits  of  businesB  for  a  specific  period — Sale  within 
that  time— Implied  stipulation. 

The  appellantSt  who  were  wholesale  tobacconists,  agreed 
with  the  respondent  in  consideration  of  his  undertaking 
to  become  a  customer  and  not  to  sign  any  agreement  urith 
any  company  or  firm  which  would  prevent  him  from 
buying  or  sdling  the  appellants*  goods,  and  to  continue  to 
buy  and  sdl  such  goods,  that  the  respondent  should  for 
four  years  share  in  a  distribution  by  the  appellants  of  an 
annual  bonus  among  such  of  their  customers  as  should 
purchase  direct  from  them,  the  distribution  to  be  made 
according  to  the  purchases  for  the  year.  Before  the  ex- 
piration of  the  four  years  the  appeUants  sold  their  busi- 
ness  and  werU  into  liquidation.  The  respondent  had 
fulfilled  his  part  of  the  undertaking. 

Held,  that  there  was  an  implied  undertaking  on  the 
part  of  the  appeUants  that  they  would  continue  to  carry 
on  their  business,  and  would  not  do  any  voluntary  ad 
which  would  make  it  impossible  to  distribute  tlie  sums 
which  they  had  undertaken  to  distribute,  and  therefore 
that  by  parting  with  their  business  there  was  a  breach  of 
contract,  which  entitled  the  respondent  to  damages. 

Decision  of  the  Court  of  Appeal  {ante,  p.  71,  [1904] 
2  K.  B.  410)  affirmed. 

Appeal  from  a  decision  of  the  Court  of  Appeal 
^nte,  p.  71.  [1904]  2  K.  B.  410)  (Collins.  M.R.,  and 
Komer  and  Mftthew,  Ii.JJ.)i  amrmiofl:  that  of  Lord 
Alverstone.L.CJ.  (61 W.  R.  696.  [1903]  2  K.  B.  287). 

The  case  is  set  out  at  length  in  the  court  below. 
Shortly  stated  it  is  as  follows : 

The  appellants  sent  out  a  circular  to  retail 
tobacconists  to  the  following  effect :  *'  Bonus  distri-* 
bution.— Our  entire  net  profits  and  £200,000  per  year 

(a.)  Reported  by  C.  H.  GaAltow,  Esq.,  Barrister- 
at-Law. 
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for  the  next  four  yeara,  oommenc'mg  the  Sad  of  April  ^ 
1902.  We  will  for  the  next  four  years  dL^ tribute  to  sugh 
of  our  cuitciDiera  *  ^  *  net  promts  on  floods  told 
by  iia  ia  the  TJnited  Kingdom  and  £2CtO}OUf)  per  year^ 
^(k  .  ,  ,  .**  Difitribation  to  be  in  proportion  t^ 
purohiia6a  made*  Accompany iug  this  circ<)lar  there 
was  a  form  of  contract.  ^*  Maaara.  O^deaa  (Limited), 
Liverpoo.l — Dear  Sirs, — I  beg  to  inform  you  that  I 
have  not  atgned  the  agreement  with  the  Imperial 
Tobacco  Co.  (Limited),  dated  March,  1903,  and  in 
consideratiou  ol  participating  in  your  b&nui  distri- 
bution of  the  entire  net  profits  oa  goods  9  old  by  you 
in  the  United  Kingdom  and  £200,000  per  year  for 
the  next  four  yeara,  as  set  out  in  yeur  psrtbulftrs,  t 
hereby  agree  not  t£>  sign  it  .  «  .  and  I  also  under- 
take to  continna  to  bay,  diaplay,  and  sell  your  goods.'* 
This  the  respondent  signed  and  sent  to  the  appel- 
lants. 

Fursuant  to  the  bargain  so  made>  the  respondent 
dealt  with  Ogdens,  and  in  July,  1903,  received  a  share 
of  £50^000,  beicg  one  quarter  of  the  £200,000,  lor  the 
three  months  ending  on  the  2  ad  of  July,  1902  ;  and 
also  receiTcd  credit  in  acoouut  for  his  share  of  the 
bonua  for  the  three  months  ending  the  2nd  ol  October, 
1902. 

In  Septenibefi  1902,  the  appellanti  sold  their 
buaineaa  in  the  United  Kingdom  to  the  Imperial 
Tobacco  COi,  they  ceaied  to  carry  onbnaineas  in  the 
United  EiDgdom  and  went  into  voluntary  liquidation. 

It  was  held  by  the  Lord  Chief  Justice  that  it  was 
an  implied  term  of  the  contract  that  Ogdens  would 
continue  to  carry  on  their  business  for  the  full  period 
of  four  years,  and  that  the  reipondeDt  was  entitled  to 
damages*  The  Coort  of  Appeal  were  of  the  same 
opinion* 

Ogdens  appealed* 

AdquUh,  K.C,  and  J^,  E*  Smith  {Rufua  TsancBt 
K,C,t  and  Ilemma-de  with  them),  for  the  appellants* 

/.  U.  Raiidulph  {Bankea,  KM,t  with  him)»  for  the 
respondents. 

Earl  of  Halsbctrt,  L*C.— In  this  caae,  I  am 
of  opiniop  that  the  judgment  cf  the  Court  of 
Appeal  was  right  and  ought  to  be  afHcmed»  I  very 
much  doubt  whether  in  dealing  with  this  contract  we 
can  get  any  light  from  other  cases  decided  upon  other 
forms  of  contract*  I  do  not  think  the  question  here 
dependa  upon  how  much  you  can  imply.  That  part 
of  the  contract  upon  which  I  rely,  and  on  which 
the  Court  of  Appeal  relied,  is  that  which  is  expressed. 

It  LB  clear  thst  offers  were  made  to  the  retail 
traders  by  rival  asaociatious  in  order  to,  as  it  was 
oaUed,  oipture  the  tobacco  trade.  One  aiaociation, 
the  Imperial]  o:S'ered  for  a  named  period  to  give  them 
a  certain  amount  of  the  profits,  or  a  certain  percent- 
age of  the  ptofitf,  and  to  distribute  by  way  of 
bonus  £aO,O0O.  Upon  which  the  appsUants  tele- 
graphed to  the  customers  generally,  oi  at  aU  events 
to  this  particular  litigant :  *'  Advise  you  not  to  sign 
Impeded  sgreement.  3ee  our  circular  in  the  morning**' 
Now,  the  circular  in  the  momiog,  which  forms  part 
of  the  contract,  oSera  this  bonus  diatribution  ;  **  Onr 
entire  net  profits  and  £200,000  per  year  for  the  next 
four  years* '^  Is  it  poaaible  to  talk  about  tb^re  being 
no  bargain  in  respect  of  this  matter^  and  that  you  are 
to  look  to  an  implication  for  it  ?  It  appears  to  me 
that  there  is  a  definite  offer ,  and  that  that  dia- 
tribution is  to  ocoQpy  four  years.  Then  the  accept- 
ance seems  to  me  to  be  equally  free  from  doubt. 

The  acceptance  is  prepared  for  the  signature  of  the 
intending  caatomer  by  those  who  are  making  the 
offer,  BO  that  it  ia  their  Qwn  language  which  they 
^et  the  customer  to  sign.  Once  that  bargain 
IS  made  and  the  customer  signs  it,  whatever  else 
m^j  happen,  there  is  urdoubtedly  not  an  implied 


bat  an  express  o  on  tract  to  distribute  lor  four  yesrs 
during  that  period  anouilly  £200,000*  Ttiere  if 
no  doubt  that  the  meaning  of  this  contract  waa 
that  it  was  to  last  for  four  years^.  The  cuAttm«r 
was  entitled  to  say :  *'  I  have  given  you  my  stgna- 
tare,  and  I  have  thereby  enabled  you — at  all  eveit». 
it  ia  supposed  by  you  that  I  have  enabled  yon — to 
continue  this  strife  between  two  aisociatton*.  I  h^ve 
performed  my  part  of  this  contract ;  now  perform 
yours, ^^  It  may  hi  th%t  the  cuttomer  cannot  compel 
them  in  law  to  carry  on  their  buiineis ;  it  ni%y  ha 
that  be  cannot  prevent  them  from  selliog  them- 
selves aa  they  did  ;  but  having  dons  it  they  are 
bound  to  pay  the  damages  which  are  cocseqtient 
upon  their  having  put  it  out  of  their  power  to  carry 
on  the  buaineaa,  and  haviog  failed  to  perform  their 
contract  to  pay  the  respondent  a  proper  proportion 
of  the  £200,000  a  year,  which  is  all  that  ia  now 
insisted  on  by  him* 

Under  the  circumatances  I  conatrue  thii  doeumml 
without  any  reference  to  any  other  documents.  I 
coafeas  I  am  very  jealous  of  attempting  to  interpret 
one  c:)ntract  by  an  other  contract  made  under  di^tfr«nl 
circumstances*  I  look  at  this  contract  alone,  and  I 
cannot  entertain  a  doubt  that  there  was  a  breach  of 
the  contract^  aod  I  move  that  the  appeal  be  diimifliad 
with  coats. 

Lorda  MACKAGnTEN,  James,  a^d  Lobl^t  ooo* 

cnrred. 

In  the  second  appeal,  which  was  similar,  th«fe  vai 
no  argument. 

Otderi  of  the  CoiAft  of  Ap^mtt  ajifmf.d^  and  hUk 
appeali  dumUved  tmth  costs, 

SoHoitora,  A.  Middleton  Richards:  Bmitht  IkndtIJ\ 
^Diidda,  for  A»  H.  Bulluck,  Cardiff;  Bill,  Bredridk^ 
tt  Orat/f  for  UomtfiSf  5©fa/ori,  4^  Phosmn^t  CirdiC 


(England),  f 

BOLTTHO  &  Co.   t%  QlBlMY  AND  OtBmES,  (•.} 

Married  wamun—  Separate  property  —  iiedrmni  w 
antidpatim — Judgment^Income  due  a/jkr  jmdfmtM 
^Married  WGnieu'^  Property  Act^  1882  (i#  4t  4i 
VicL  c.  lb),  s.  19. 

Income  0j  a  mtrried  woman  which  she  is  rtstraimi 
from  aniicipaiing,  oceraed  due  since  a  Jmlgm^t  «ifcMd 
her,  cannot  he  taken  in  ejiectdimi  under  thatJwi^f^Mm 

Whiteley  y.  Edwards,  44  W,  Pi.  530,  [1896]  1  Q.  & 

48,  approved* 

This  was  an  appeal  from  an  order  of  the  Q  lurt  ol 
Appeal  (Romer  and  Coz^ns-Hardy,  L.JJ.)   aMmdnf 

that  of  the  judge  at  chambers. 

The  respondents  were  trustees  of  a  married  womiXL 
with  separate  propetty  subject  to  a  restraint  oo 
anticipation,  and  her  income  was  regularly  patii  to 
her  bankers,  the  appellants. 

The  appellantii  to  whom  she  wai  tndebttd, 
recovered  judgment  against  her,  and  obtaned  a 
garnishee  order  nisi  against  the  respondents  to  attach 
all  debts  due  or  accruing  due  from  the  reapondjoati 
as  truatees  to  the  married  woman.  Between  thm 
judgment  and  the  garni^bee  order  the  respoudenU 
received  income  of  the  married  woman  which  was 
not  due  at  the  date  of  the  judgment 

The  Court  of  Appeal  held  that  the  jadgmentMld 
garoishee  order  were  ineffectual  aa  against  tEis  tacQm#. 

The  bankers  appealed. 

(a,)  n&potMi  by  C.  H.  aEAFXOjr,  Esq.,  Barriatar* 
at-Law. 


J 
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Duket  K.O,^  and  Morten,  for  the  appellanU. — 
Whtieley  t.  Edwards,  44  W.  B.  630,  [1896]  2  Q.  B. 
48,  is  mdiBtiDgaishable,  but  the  question  t  as  never 
been  decided  in  this  House. 

They  referred  to  Hood-Barrs  ▼.  Her  hi,  44  W.  B. 
481,  [1896]  A.  C.  174;  the  Married  Womeo'i*  Property 
Act,  1882,  8.  1,  sub-seotion  2,  and  seotion  19  of  the 
Act  of  1893;  Holihy  v.  Hodgeon.  38  W.  R.  68,  24 
Q.  B.  D.  103;  Hyde  v.  Hyde,  36  W.  B.  70S.  13  P.  D. 
166;  Cox  V.  BenneU,  39  W.  B.  401,  [1891]  I  Ch.  617; 
Hood-Barre  v.  Cathcari,  42  W.  B.  628,  [189  i]  2  a  B. 
667. 

DanckwerU,  KJJ  t  and  AhrahatM,  for  the  respondents, 
were  not  heard. 

E^l  of  Halsbuby,  L.C.— So  far  as  I  am  con- 
cerned I  have  listened  with  great  attention  to  the 
very  ingenious  argument  presented  by  the  learned 
counsel  at  the  b^r,  but  it  appears  to  me  that  the 
whole  question  comes  back  to  what  has  been  the 
operation  of  the  Acts  of  Parliament  referred  to.  I 
have  been  unable  to  follow  any  suggestion  which 
would  not  have  the  efiEect  of  defeating  the  Acts  of 
Parliament  if  the  proposition  insisted  upon  here  were 
maintained. 

I  do  not  think  the  matter  is  luvceptible  of  very 
lenffthened  exposition.  In  my  view  the  Acts  of 
Paniament  have  prohibited  in  effect  the  execution 
which  is  insisted  upon  here ;  and  beyond  saying  that 
that  is  my  viet?  of  the  true  construction  of  the  two 
Acts  referred  to,  I  am  unable  to  go  any  further.  It 
appears  to  me  to  be  hopeless  to  expound  in  any 
dearer  way  the  operation  of  the  statutes  otherwise 
than  by  the  language  of  the  statutes  themselves. 

Under  these  circumstances  I  content  myself  with 
saying  that  I  think  this  appeal  ought  to  be  dismissed. 

Lord  Maonaghtbn. — I  am  entirely  of  the  same 

rion.  The  case  appears  to  me  to  be  absolutely 
:,  and  in  my  opimon  the  judgment  appealed  from 
is  perfectly  right.  I  think  if  effect  were  given  to 
the  contention  of  the  appellants  it  would  render  all 
restraints  upon  anticipation  absolutely  inoperative. 
No  doubt  a  married  woman  restrained  from  antici- 
pation would  still  be  prevented  from  entering  into  a 
oonlrsot  with  regard  to  the  property  as  to  which  she 
was  restrained ;  but  she  would  have  nothing  to  do 
but  the  very  thing  which  the  testator  or  settlor 
desired  to  prevent  her  doing — ^that  is  to  say,  run  up 
debts ;  and  then  there  might  be  a  judgment  against 
her  of  an  anticipatory  diaraoter,  swooping  down 
upon  her  property  from  time  to  time  as  it  was 
received,  so  getting  rid  altogether  of  the  restraint 
on  antidpation. 

I  entirely  agree  in  the  judgment  whidi  has  been 
proposed. 

Lord  LiNDLBY. — I  think  this  is  a  hopeless  appeal. 
The  Married  Women's  Property  Acts  emandpated 
married  women  from  legal  disabilities,  but  it  left  them 
under  the  disability  which  the  courts  of  equity  had 
put  them  under  when  they  invented  the  restraint  on 
anticipation.  "^Hiether  that  was  a  good  policy  or  bad 
we  have  nothing  to  do  with ;  but  they  did  not  eman- 
dpate  them  from  that — they  left  them  bound.  This 
matter  was  very  carefully  considered  in  8coU  v.  Morley, 
36  W.  B.  67,  20  Q.  B.  D.  120 ;  Hood-Barrs  v.  Cath- 
cart,  and  Whiteley  v.  Edwardei,  Those  cases  are  all 
opposed  to  this  appeal.  The  reasoning  is  based,  of 
course,  upon  the  language  of  the  Act  which  was 
before  the  court  in  those  days,  and  I  do  not  see  any 
answer  at  all  to  that  reasoning.  If  you  look  at  the 
cases  on  the  other  side,  there  is  not  one  which  helps 
the  appellants.  Holihy  v.  Hodgson  does  not  help 
ihem  ;  nor  does  Hyde  v.  Hyde,  nor  does  Cox  v. 
Bennettt  nor  Hood^Barre  v.  Herioi.    As  regards  the 


Act  of  1893,  whatever  may  be  said  of  it,  it  does  not 
hdp  the  appellants.  It  appears  to  me  that  this  is 
flsally  a  hopeless  appeal. 

Appeal  diemUsed, 

Solidtors  for  the  appellants,  Woodward  &  Co.,  for 
Woolkombe  &  Sons,  Plymouth. 

Solidtors    for  the  respondents,    Blair  cfc   W.  B. 
Qirling,  for  Q,  Qidley  <fe  Son,  Plymouth. 


itroutt  tA  flppraU 

From  Ohan.  Div.  ] 

(Vaughan  Williams,  Bomer,  and  \  May  2. 

Stirling,  L. JJ.)  ) 

In  re  North  of  England  Stbamship  Co.  (Limitbd 
,  AND  Bbduoed).  (a.) 

Company^  Special  resolution — Confirmation — Notice  of 
meetings — Contingent  notice — Articles  of  association — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  51. 

A  provision  in  the  articles  of  association  of  a  company 
to  the  efect  that  whenever  it  is  intended  to  pass  a  special 
resolution  the  two  meetinas  may  he  convened  hy  one  notice, 
and  that  it  shall  he  no  objection  that  the  notice  convenes 
the  second  meeting  contingently  on  the  resolution  being 
duly  passed  at  the  first  meeting,  is  not  ultdl  vires  the 
company  as  being  inconsistent  with  section  51  of  the 
Companies  Act,  1862,  and  a  contingent  notice  given  in 
conformance  with  such  a  provision  is  valid. 

Alexander  v.  Simpson,  38  W.  B.  161,  43  Ch.  D.  139, 
distinguished. 

Decision  of  Buckley,  J.  (ante,  p.  442,  [1905]  1  Ch. 
609),  reversed. 

This  was  an  appeal  from  a  decision  of  Buckley,  J. 
(reported,  anU,  p.  442,  [1905]  1  Oh.  609)  dismissing  a 
petition  presented  by  the  above-named  company  for 
confirmation  by  the  court  of  a  reduction  of  capital  in 
accordance  witJi  a  special  resolution  of  the  company. 

On  the  4th  of  February,  1905,  a  notice  in  writing 
was  given  to  the  members  of  the  company  that  an 
extraordinary  general  meeting  of  the  company  would 
be  hdd  on  the  15th  of  February,  at  the  |>lace  and  time 
in  the  notice  mentioned,  at  which  the  subjoined  resolu- 
tion (which  was  a  resolution  for  the  reduction  of  the 
company's  capital)  would  be  propbsed.  The  notice 
also  stated :  "  Should  such  resolution  be  duly  passed 
by  the  required  majority  the  same  will  be  submitted 
for  confirmation  as  a  special  resolution  to  a  subse- 
quent extraordinary  general  meeting  of  the  company, 
which  will  be  held  on  Friday,  the  third  day  of  March, 
1905,  at  the  same  time  and  place."  Article  70  of  the 
company's  artides  of  association  was  in  the  following 
terms:  "Seven  dear  days'  notice  shall  be  ffiven  to 
members  of  any  meeting  of  the  company,  and  when- 
ever it  is  intended  to  pass  a  special  resolution  the  two 
meetings  may  be  convened  b^  one  and  the  same 
notice,  and  it  shall  be  no  objection  to  such  notice  that 
it  only  convenes  the  second  meeting  contingently  on 
the  resolution  being  passed  by  the  requisite  majority 
at  the  first  meeting."  The  resolution  was  passed  by 
a  three- fourths  majoritv  at  the  meeting  held  on  the 
15th  of  February,  and  was  duly  confirmed  at  the 
meetinff  hdd  on  the  3rd  of  March. 

Buduey,  J.,  was  of  opinion  that  the  notice  of  the 
second  meetiog  did  not  comply  with  section  51  of  the 
Oompanies  Act,  1862.    He  held,  therefore,  that  the 


(a.)  Beported  by  J. 


L  Stiblino,  Bsq.,  Barrister- 
at- Law. 
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vp^ctal  reiolutiOD  h^d  not  been  pAfis^  Id  the  manaef^ 
provided  by  the  Act,  and  dismisfled  the  petition. 
The  company  appealed. 

Martdiif  tot  the  company,  cited  Ale^xiandir  r. 
SimpiOfi,  38  W,  E,  161,  43  Cb.  D,  139  ;  In  re  Sspu^la 
Land  and  Cafth  Co.,  48  W<  E*  084  ;  In  re  The  Jmnir 
Imiiiute,  15  U  L.  E,  394  ;  Tiemn  y,  Henderson,  47 
W*  E,  459,  [1899]  1  Ch.  86U 

YkVQUAix  WiLLiAiia,  L.J —The  question  which 
we  have  to  determine  is  whether  the  oonfifinatOTy 
meeting  whi^h  waa  essential  to  the  passiog  of  tbii 
rcsolatton  was  &  meeting  cf  which  dae  aiid  proper 
notice  w^  given*  It  was  laid  that  the  notice  given 
was  not  a  due  and  proper  notice  besinse  it  was  not  a 
notice  ol  a  meeting  which  wonid  in  any  event  take 
place,  but  was  notice  of  a  contingent  medting,  which 
would  take  place  only  if  something  happened  h«fora 
the  day  fixed  for  the  meeting— in  other  words,  a 
notice  that  the  meeting  would  be  held  for  the  purpose 
of  COD  fir  mi  Dg  a  reeoltition  i(  the  resolutioo  sabmilted 
to  the  first  meeting  was  duly  passed.  It  was  said 
thai  notice  of  euch  a  contingent  meeting  wai  a  bad 
notice,  and  the  proceedings  consequent  upon  it  are 
invalid.  And  it  was  said  that  we  ought  a 9  to  hold 
in  this  oaae  by  reavou  i>f  the  decision  of  the  Court  of 
Appeal  in  Alej^ml^T  v,  Simp&on.  For  myself  I  do 
not  think  that  the  decision  iu  Alfx^nder  v,  Simpmn 
obliges  us  t^  hold  that  the  notice  of  this  confirmatory 
meeting  was  bad.  When  one  looks  at  the  judgments 
in  that  case  one  Ends  from  the  judgment  of  Bo  wen, 
1j«J.,  that  he  was  in  no  way  dealing  with  section  51 
of  the  Companies  Act,  l8G2j  but  he  was  dealing  with 
article  52  of  the  articles  of  association  of  the 
particular  company  there  in  question.  With  regard 
to  that  company,  article  52 ^  on  which  the  question 
turned,  provided :  '*  Seven  days'  notice  in  writing 
specifying  the  place,  the  day,  and  the  hour  of 
meetiDg,  aod  in  ease  of  special  business  the  general 
nature  of  such  business,  shall  be  given  to  the  members 
bt?for©  every  general  meeting,  but  the  non- recti pt  of 
such  notice  shall  not  invalidate  the  proceedings  at  any 
general  meeting/'  Those  being  the  terms  of  article 
52,  notice  was  given  of  an  extraordinary  generai 
meeting,  and  then  the  notice  continued :  "  Should 
such  reaolutloni  be  duly  passed  the  same  will  be  sab- 
aiitted  for  confirmation  as  special  resolutions  to  a 
tnbacquent  extraordinary  general  meeting  of  the 
company,  which  will  be  held  on  Monday,  the  29th  of 
July,  1889,  at  the  same  time  and  place.*'  The 
qnestion  which  was  really  argued  was  what  wa^  the 
proper  construction  of  tbat  notice.  Bid  it  mean  that 
the  second  meeting  would  in  any  event  be  held  on  the 
29th  of  July^  and  the  resolution  for  confirmation 
would  then  be  submitted,  provided  such  resolution 
bad  been  previously  passed,  or  did  it  mean  that  the 
meeting  (illed  for  the  29  th  would  only  be  held  in  the 
event  of  the  resolution  baing  passed  previously  sub- 
ject to  conftrmattonF  The  o^urt  held  that  accord- 
ing to  the  natural  consttuction  of  that  notice  any 
ihareh older  would  properly  come  to  the  oonclnsim 
that  the  second  meeting  would  only  be  Held  contin- 
gently on  the  resolution  being  passed  at  the  first 
meeting,  and  they  refused  to  acco3e  to  the  argument 
that  the  notice  should  be  construed  as  a  notice  that 
the  accood  meeting  would  be  held  in  any  event, 
and  the  resolution  would  be  submitted  for  confirma- 
tion if  patsed  at  the  earlier  meeting.  That  Is  all  that 
the  court  had  to  decide  there,  and  it  is  remarkable 
that  in  the  argument  on  behalf  of  the  appellants 
this  is  said  at  p.  146  of  43  Gh.  D,  :  *'  If  the 
notice  had  said»  'If  the  resolutions  are  passed, 
a  meeting  to  confirm  them  will  be  held  on  the  29th 
of  July,'  that,  no  doubt,  would  not  have  been 
a  good  notice;  but  what  they  say  ia,  in  substance, 


'  A  second  meeting  will  be  hel^  ou  the  29  th  of  July, 
and  If  the  resolutions  are  ptis^d  at  the  first  meeting 
they  will  be  submitted  to  the  second  for  coufirma- 
tion ' ;  and  that,  we  say,  is  a  luffident  notiee^**  It  ii 
plain,  therefore,  that  th^  whole  point  tbera  was  tb« 
oonstruction  of  the  notice*  The  appellants  there 
admitted  that  if  the  construction  wa^  that  the  meeting 
would  ocly  be  held  contingently  upon  the  resolution 
beiug  passed  at  the  fi^rst  meeting,  the  noti(3e  would, 
baviog  rec^ard  to  the  terms  of  article  52,  be  inv«li4 
and  insufficient.  But  we  have  nothing  to  do  here 
with  article  52,  Those  who  drew  the  articles  of  thia 
company  were  obviously  desirous  of  having  an  articia 
which  differed  from  the  article  in  At^xani^  r.  Simp~ 
^on^  Accordingly  there  were  added  to  the  first  part 
of  article  TO,  whloh  substantially  coincides  with  the 
article  in  question  in  Alexander  ▼.  Simptojif  concluding 
words  which  entirely  differentiate  it  from  articla  52» 
It  seems  to  me  that  the  notice  which  has  been  givia 
in  the  present  case,  which  in  eff>dct  is  the  same  m»  the 
notice  which  was  given  and  discussed  in  Akxind^r  t, 
Simpsonf  hai  been  made  a  pfoper  notice  so  far  as  tha 
articles  of  association  are  concerned  by  those  wordi 
introduced  into  the  ooncluding  part  of  article  70, 
I  thlok  those  words  do  amply  justify  the  notioa 
which  has  been  given  in  the  present  oasen* 

That  being  so,  we  have  to  decide  iu  this  ciaa  ^ 
question  upon  section  51  of  the  Companies  Act,  li62« 
We  have  here  article  TO,  which,  iu  my  judgnooti 
does  justify  the  notice  given ^  aul  the  notice,  tbera- 
fore,  is  valid  unless  article  7Q  is,  by  reason  of  ihM 
words  at  the  conclusion  of  it,  ultrd  vtres^  and 
that  depends  upon  seoUon  51  of  the  Act*  Wh^u 
one  looks  at  that  section  I  oan  see  nothing  to 
render  article  70  nUrd  vires*  [Hie  lordship 
reid  section  51,  aod  continued:]  Ttie  regulatioDi 
of  the  company  iu  the  present  cate  prescribe  Hial 
notice  may  be  given  in  effect  in  the  form  in  whio^ 
this  notice  has  been  given,  and  I  myself  am  onatiki 
to  see  that  there  is  anything  in  this  article^  wklbh 
author]^  ?s  the  giving  notice  of  a  contingent  meeting, 
whiuh  U  inconsistent  with  either  the  spicit  or  the  letter 
of  section  51.  That  section  does  not  say  in  eKpraif 
words,  nor,  aa  it  seems  to  me,  by  any  implication,  tluil 
there  may  not  ba  a  notice  of  a  meetiag  whiab  ahidl 
take  placs  contingently  upon  the  passing  of  a  lesoln'- 
lion  at  a  former  meeting.  I  can  quite  nnderalani 
that  there  might  he  an  article  with  reference  to  wMsm 
of  meetings  which  really  would  be  inoonststent  ititli 
the  spirit  if  not  with  the  letter  of  section  51.  Tht 
substantial  intention  of  the  Legislature  in  seoti^m  51 
is  that  there  ought  to  be  a  firat  meeting  at  whicb  a 
resolution  should  be  submitted  to  the  aharehold^n, 
aod  that  then  there  should  be  a  proper  interval  nl 
time,  not  too  long  and  not  too  short,  witbtn  wbid^ 
the  shareholders  shouM  be  able  to  consider  th^  qma** 
tion .  If  an  art  Id  e  auth  orizes  gl  vin  g  not  ice  in  such  a  f  orsi 
assuhstantially  todeprive  the  shareholders  of  theoppor* 
tunity  of  consideration  which  the  LegiaUture  intendtd 
that  they  should  have,  I  cin  see  t  lat  such  an  ftrtloli 
might  be  held  to  ba  ttUrd  vira ;  bnt  I  cannot  ooqm  %& 
the  coQolQsion  that  an  article  which  authorize  tha 
giving  notice  of  the  two  meetings  req aired  by  teotloii 
51  in  one  notice,  and  subject  to  the  proviso  that  thm 
second  meeting  would  only  take  pla^e  if  i&ere  hmd 
been  such  a  resolution  passed  at  the  first  meeung  ma 
would  or  could  be  the  subject  of  confirmation  at  ikd 
second  meeting,  could  deprive  any  member  of  th^ 
company  of  any  protection  which  the  Legialatarti 
intended  that  he  should  have.  The  fact  is  that*  wi»rd 
it  how  yon  wiH,  if  you  have  a  prorision  like  that  t% 
section  51  requbing  two  meetings,  and  that  the  retolia* 
tion  ah  all  only  become  effective  if  confirmed  at  Iha 
second  meeting  after  the  stated  interval  ol  time*  yciu 
cannot  pre?ent  the  leoond  meeting  being  oontingtiii 
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npon  the  passing  of  theresolutioii  at  the  first  meetiDg. 
It  mnst  necessarily  be  contingent.  It  was  said  that 
as  that  is  so,  there  should  always  be  two  notices,  and 
that  notice  of  the  second  meeting  should  not  be  giyen 
until  the  contingency  had  occurred  by  the  passinff  of 
the  resolutidn  at  the  first  meeting.  I  think  that  that 
is  a  mere  matter  of  detail.  At  I  understand  the  judg- 
ments, both  of  Ohitty,  J.,  and  the  Lords  Justices  m 
Alexander  ▼.  Simpson,  all  of  them  seem  to  have 
assumed  that  you  might  by  a  proper  statement  that 
the  second  meeting  would  be  held  whether  the 
contingency  contemplated  by  the  Act  occurred  or 
not  have  made  the  notice  a  valid  notice.  In 
those  circumstances  the  Oourt  of  Appeal  seem  to 
me  to  have  in  effect  said  that  there  is  nothing, 
in  the  mere  fact  that  notice  of  both  meetings  is  com- 
prised In  one  document,  to  make  the  article  which 
authorizes  that  in  anv  way  tdtrd  vires.  It  seems  to 
me,  therefore,  that  tnere  is  nothing  in  article  70 
which  is  invalid  or  which  in  any  way  interferes  with 
the  rights  or  the  protection  which  the  Legislature 
intended  the  shareholders  to  have.  I  think  that  the 
substance  of  Buckley,  J.'s,  decision  is  that  article  70 
is  uUrd  vires.  I  do  not  agree  ?rith  him.  I  should 
like  to  say  that  with  respect  to  any  decidou  of 
Buckley,  J.,  especially  upon  such  a  subject  as  this, 
I  never  differ  from  him  without  feeling  that  I  am 
taking  a  step  which  I  shonld  not  like  to  take  without 
strong  conviction ;  but  I  think  that  his  decision  in 
this  case  is  wrong  because  it  is  based  upon  a  wrong 
idea  both  of  section  51  and  of  the  effect  of  the  decision 
of  the  Oourt  of  Appeal  in  Alexander  v.  Simpson.  In 
these  circumstances  I  think  that  we  ought  to  allow 
this  appeal  and  to  sanction  the  reduction  of  the 
capital  of  this  company. 

BOHEB,  L  J.— I  have  come  to  the  same  conclusion. 
I  know  of  no  sufficient  reason  for  saying  that  an 
absolute  notice  cannot  be  given  of  a  meeting  for  the 
purpose  of  considering  and,  if  thought  fit,  of  passing 
a  resolution  upon  a  subject  which  is  of  necessity  con- 
tingent. I  think  th%t  a  notice  given  for  such  a 
meeting  is  not  in  itself  necessarily  bad  because  it 
proposes  to  deal  with  a  contingent  matter  as  the 
subject  of  the  resolutioa  —  for  instance,  notice 
of  a  meeting  to  appoint  a  liquidator  of  a  com- 
pany if  the  company  at  the  same  meeting  or 
before  passes  a  resolution  for  a  voluntary  liquida- 
tion. I  cannot  see  why  that  notice  should^  not  be 
good  and  be  acted  upon  if  the  resolution  to  wind  up 
is  duly  passed.  If,  therefore,  a  meeting  has  to  be 
called  to  pass  a  resolution  which  in  its  nature  is 
oontingent,  in  construing  the  notice  of  such  a 
meeting  the  substance  should  be  looked  at,  whatever 
the  wording  m%y  be,  and  In  order,  if  possible,  to 
make  it  viwd  the  notice  should  be  construed,  if  it 
fairly  can  be,  not  as  a  contingent  notice,  but  as  an 
absolute  notice  of  a  meeting  for  the  purpose  of  con- 
sidering a  matter  wludi  is  oontin^^t.  Of  course,  if 
the  subject-matter  to  be  dealt  with  is  contingent,  it 
will  be  obvious  that  it  will  not  be  necessary  to  attend 
if  the  contingency  does  not  arise.  Speaking  for 
myself,  I  shouli  have  thought,  but  for  the  decision 
that  was  arrived  at,  that  the  notice  in  Alexander  v. 
Simpson  might  well  have  been  treated,  not  as  a  con- 
tingent notice,  but  as  an  absolute  notice  of  a  meeting 
to  deal  with  a  matter  which  was  oontingent,  and 
which  only  took  a  contingent  form  because  obviously 
it  would  be  no  use  to  attend  the  meeting  if  the  reso- 
lution to  be  confirmed  had  never  passe£  But  there 
is  the  dcdsion  in  Aleotander  v.  Simpson,  and  we  are 
bound  by  it;  but  personally  I  am  not  disposed  to 
extend  it  if  I  can  help  doing  so.  I  think  that  the 
ground  of  that  decision  must  be  taken  to  be  that  the 
court  was  of  opinion  that  the  notice  of  the  second 


meeting  was  not  such  as  complied  with  the  articles  of 
association  of  the  company,  and  that  the  informality 
of  the  notice  could  not  be  got  over,  because 
there  might  be  some  shareholders  who  relied  upon 
the  terms  of  the  articles  and  might  be  misled  by 
the  form  of  the  notice.  But  in  the  case  before 
us,  as  was  pointed  out  by  my  lord,  article  70 
expressly  provides  that  notice  of  tiie  second  meeting 
may  be  given  oontingently  upon  the  resolution  being 

gassed  at  the  first  meeting.  I  can  see  no  reason  for 
oldin^  that  such  a  provision  in  the  articles  is  ultrd 
vires,  either  as  offending  against  the  statutory  pro- 
visions of  section .51  of  the  Companies  Act,  1862,  or  on 
any  other  ground.  That  being  so,  I  think  that  the 
notice  should  be  held  to  be  a  vaUd  notice  binding 
upon  all  the  shareholders,  and  accordingly  that  the 
meeting  summoned  1^  it  was  duly  held  and  the  resolu- 
tion passed  at  that  meeting  duly  passed,  and  that 
resolution,  which  is  binding  upon  all  the  shareholders 
and  valid,  ought  to  be  acted  upon.  The  petition, 
therefore,  ought  to  have  been  heard  on  the  merits. 
We  have  beam  it,  and  we  think  that  the  prayer  ought 
to  be  granted. 

Stiblinq,  L.J. — I  am  of  the  same  opinion.  The 
question  we  have  to  consider  is  whether  the  special 
resolution  has  been  duly  passed  bv  the  company. 
Under  section  51  of  the  Companies  Act,  1862,  such  a 
resolution  must  be  passed  at  one  meeting  and  con- 
firmed at  another  meeting.  The  Act  provides  that 
notice  must  be  duly  given  of  the  second  meeting,  and 
then  it  proceeds  to  say  that  a  notice  shall  be  deemed 
to  be  duly  i^iven  when  given  in  manner  prescribed  by 
the  regulations  of  the  company.  We  are  therefore 
referr^  by  the  Act  itself  for  the  purpose  of  ascertain- 
ing the  validitjr  of  the  notice  to  the  artides  of  associa- 
tion. There  is  no  question  here  but  that  the  first 
meeting  was  duly  held.  The  difficulty  arises  as  to 
the  second  meeting,  and  it  arises  because  notice  of 
both  meetings  was  given  by  the  same  document 
There  is  no  question  that  that  notice  is  in  entire  con- 
formity with  the  articles  of  association  of  the  com- 
pany. Article  70  by  the  last  dauseprovides  for 
giving  notice  in  this  predse  form.  Why  then  are 
we  not  to  hold  that  this  notice  was  duly  given  and 
this  meeting  duly  held  ?  The  learned  judge  in  the 
court  below  referred  to  Alexander  v.  Simpson, 
and  he  held,  and  rightiy,  that  that  case  did  not 
govern  the  present,  fie  so  held  for  this  reason,  that 
the  question  arising  there  was  upon  the  construction  of 
the  artides  of  aisodation  of  the  company  in  question, 
and  those  artides  were,  so  far  as  material  to  this  ques- 
tion, entirely  different  in  form  from  those  with  which 
we  have  now  to  deal.  The  words  in  artide  70  have 
obvioudy  been  inserted  to  meet  the  difficulty  which 
that  decision  ^ave  rise  to,  and  unless  it  appears  that 
this  artide  infringes  against  the  terms  of  the 
Companies  Act  we  are  bound  to  give  effect  to  it.  I 
cannot  see  that  this  article  does  infringe  against 
either  section  51  or  any  other  part  of  the  Act.  If 
the  provisions  of  section  51  were  to  be  read  in  the  strict 
way  in  which  the  artides  of  assodation  in  Aleooander 
V.  Simpson  were  construed  it  would  give  rise  to 
oondderable  difficulty  in  esses  where  a  large  propor- 
tion of  the  shareholders  are  reddent  at  a  distance 
from  the  registered  office  of  the  company.  I  do  not 
for  myself  see  that  this  artide  (Article  70)  infringes 
in  any  way  against  the  providons  of  the  Act  or  deprives 
the  shareholders  of  any  protection  to  which  they  are 
entitied.  I  think,  therefore,  that  the  second  meeting 
was  duly  hdd  in  accordance  with  the  artides  of 
assodation,  and  that  this  appeal  should  be  allowed. 

Solidtors,  Oibson  <fc  TFcWon,for  Bertrand  Watson, 
Stockton-on-Tees. 
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M&rch  2. 


From  Cbaiii  Biv.       ^ 
(YftUfcliau  Willi  ama  and  > 
Stirling,  LJJ.)         J 
Obmbeod,  Qrieeisoic*  &  Co*  i^.  St,  Geoegk^s 
Ieonwoeks  (Limited),  (a.) 

Pntciice — Diicovery — Pradiiciion  and  itiBf/ection  of  docu* 
ffifffiig — hihtHy  iiy  Uike  eojfha — Ilitjht  to  make  copjVs  — 
K  S.  a,  18S3,  ord.  30,  rr.  14,  15;  ord.  Bo,  n  27, 
8uh-nth  \U* 

Under  tin  ord^r  for  produdhn  of  dmumcnte  tn  the 
^rnmon  formt  fjinitg  the  p*mon  obtaining  the  order 
Uburty  to  ineptcl  and  per  use  tht  documtnts  producedt  and 
to  iak^  copifd  and  t^ttntti  th^^ffrtiTtt^  the  ptraon  ohtahnng 
%ut^h  order  has  the  same  right  to  m-^e  cophs  of  the  do^a-- 
mtnii  hifjmlf  as  he  had  urtder  such  an  order  hy  the  old 
pradicB  of  the  Court  of  Chaitctry  be/ore  the  paaiinti  of 
the  Judicature  Ada.  Such  right  h  not  taken  atmtf  by 
mb-ruU  \^  of  rule  21  ofordf^  65 j  the  obJeH  of  thai  suh- 
ruk  being  only  to  deal  with  the  cmti  in  cusee  in  which  an 
mpitiimtion  for  copies  of  documents  is  mad^  to  the  opposing 
pdrty. 

Thii  wfta  &11  appeal  from  an  order  of  Jo  joe,  J.| 
whiob  T&ised  a  question  aa  to  the  right  of  a  P^i^ty  to 
an  aotioo  who  had  obtained  an  order  for  mspection 
to  make  copies  of  the  documents. 

By  an  order  in  the  abov«  action  dated  the  ITth  of 
Fdbruarf,  190^,  made  upon  the  application  of  the 
plaintiffs,  the  defendants  were  ordt^red  to  mak^  affi- 
dftviti  of  doeuroents  and  produce  the  documents  wkieh 
thoidd  by  such  afiS^davits  appear  to  be  in  the  possee- 
liou  or  power  of  the  resp^ctlTe  defeodauti,  the 
production  at  to  the  defeodaata,  the  St,  George's 
Ironworkfl  (Limited),  to  be  at  the  office  cf  their 
lolicitor.  The  order  oon tinned  i  **  And  tbe  appli- 
cants, their  solioitors  and  agents,  are  to  be  at  liberty 
to  inspect  aud  peruse  the  documents  so  produced  and 
to  take  copies  and  abstracts  thereof  and  extracts 
therefrom  as  the  applicants  shaU  bn  advised/* 

By  a  further  order  dated  the  8  h  of  June,  1904,  it 
was  ordt^red  that  the  plaiptiffii  be  at  liberty  at  all 
reasonable  timts»  upon  reaionable  notice  to  the 
iolicilor  to  the  defendants,  the  St,  George*s  Iron- 
worfas  (Limited),  to  attend  with  8»r  Eustace  Pierr, 
Bart,,  the  father  and  duly  appointed  agent  of  the 
plaintiff  Charles  Pig^ott  Piers,  at  the  office  of  the 
defendants'  solicitor,  *'  to  iuspect  the  documents  dis- 
closed by  the  said  d<^fendanta  in  tfaii  action,  and  to 
take  copies  and  abstracts  thereof  and  extracts  there- 
from ai  the  applicants  shall  be  advised/* 

Sir  Eustace  Piers  attended  with  a  derk  of  the 
plain  tiff  a'  solid  tors  at  the  office  of  the  solicitor  of  the 
defendants,  the  St,  George' s  Ironworks  Co.>  and 
proceeded  to  make  copies  there  of  the  documents 
disclosed. 

After  a  time  the  defendants  declined  to  allov  Sir 
Eustace  Pier 4  t^  muke  any  further  c  ipies«  but  offered 
to  supply  copies  in  accordance  with  sub -rule  18  of 
ord.  65,  r.  27. 

The  plaintiffs  then  applied  that  the  defendant!,  the 
St  George'i  Ironworks  Co.,  might  be  ordered  to  bring 
the  docnujents  dis4osrd  by  their  affi  iavit  into  court. 

On  this  applicai  ion  t be  defendants,  the  St.  George's 
Ironworks  Co.,  contended  that  by  reason  of  the 
provisions  in  aub^rule  13  of  rule  27,  order  05,  the 
plaintiffs,  on  the  true  conatrnction  of  the  order  for 
affidavits  and  production  of  the  ITth  cf  Ft^bruaryt 
1903,  were  only  entitled  to  receive  copies  of  docu- 
menta  from  the  defendants  and  not  to  make  c copies 
themselfca  except  in  the  event  of  the  defendants 
refusiiQg  to  supply  them. 


[a.)Boported  by  J,  L  Stulliko,  Esq.,  Barriator* 
at -Law* 


The  qtieatloD  was  argued  in  chambers  beloF9  Jajoa, 
J*,  who  gave  a  written  ju<3gment  to  the  f-ff«ct  thai 
the  order  for  affidavit  and  production  w«s  in  Ilia 
time-honoured  form  ia  use  before  the  Judicature  Act 
and  since  continiaed.  That  form  of  order  antboiieed 
the  person  inspecting  to  take  or  m*ke  o^ptei  or 
extracts:  Pratt  v.  Pratt,  30  W.  R-  837*  T*ie  ooly 
queatiott  was  whether  E,  8,  C.  ord,  65,  r,  27  (18), 
directly  or  indirectly  altered  the  effecc  of  socb  an 
order.  In  his  lordship's  opinion  all  the  rale  did  was 
to  provide  what  the  charge  was  to  be,  wh*ii  thi 
inspecting  party  f*>rm«lly  (by  writing)  miuired  a 
copy  or  Pitraot  to  be  made  for  him  by  the  oLh*r 
parry.  He  did  not  see  how  the  rule  cootet.d^d 
for  by  the  respondt'nts  could  practically  b*  worked* 
and  ho«v  was  the  line  to  be  drawn  between  what  the 
inspecting  party  might  copy  and  wb^it  he  might  mi't 

Tne  result  was  that  the  respou dents  matt  eitbrr 
undertake  to  allow  the  applicants   to  copy  mM  ^btfj 

ftlease  or  the  documents  must  be  broaght  int  %  cottrt 
Preitney  v.  Corporation  of  Colchester t  31  W*  B.  757^ 
24  Oh.  D,  376),  which  was  the  striot  oourae,  prodoctiiOQ 
at  the  office  of  the  solicitor  being  in  truth  an  indul- 
gence permitted  for  the  convenience  and  with  tli« 
assent  of  the  partiea  or  one  of  them  l  Brown  w^  Stmeilt 
29  W,  R.  293,  16  Ch,  D,  al7. 

In  acoordance  with  this  judgment  an  order  wm 
made  dated  the  8th  of  February,  1905,  that  '  unllifl 
the  said  defendants  forthwith  undertake  to  allow  t^ 
applicsnts,  their  aolicitors  and  agentf,  to  oopf  ^ 
said  docu menta  aa  they  please,  the  said  defeiidaali» 
the  HL  Gorge's  Ir^nworki  (Limited),  by  thdr  atcra* 
tary  or  other  proper  officer,  do  within  ten  daya  from 
the  service  hereof  prodtice  and  leave  at  the  OsntTal 
Office,  Royal  Courts  of  Justice,  London,  ih«  doeo* 
ments  mentioned  in  euch  sffidavit,  except  tucb  of  tilt 
documents  which  ih^y  thereby  object  to  prodaca. 
And  it  is  ordered  that  the  applicants  and  tb«  wd 
defendants  and  their  solicitors  and  agents  are  to  ha 
at  liberty  to  inspect  and  peruse  the  dxmimtllli  lO 
produced  and  left,  and  to  tahe  copies  and  il»lfaala 
th'^reof  and  extracts  therefrom  as  they  may  bs 
advised." 

Liberty  waa  given  to  the  Bt  George'a  Ironwocii 
Co,  to  appeal. 
The  St,  George'a  Ironworks  Co,  appealed* 
The  following  are  ttie  rules  cited  in  the  arigiimsni 
and  judgments: 

Ord.  72,  r.  2, — Where  no  provision  is  made  hy  tbt 
Acta  or  these  rules  the  present  procedure  and  ^raatks 
remain  in  force, 

Ord,  31,  r.  H.^It  ahall  be  lawful  for  the  eoart  or 
a  judge,  at  any  time  during  the  pendency  of  «Dy 
cause  or  matter,  to  order  the  production  by  any  party 
thereto,  upon  oath,  of  such  of  the  dccumeata  ia  Ua 
poaaeesion  or  power  relating  to  any  matter  in  qtieatioti 
io  such  cause  or  matter  as  the  court  or  j  udge  ih«lt  tiinik 
right,  and  the  court  may  deal  with  such  docanifl&ti* 
when  prodaced,  in  such  manner  aa  shall  appear  joat. 
Ord,  31,  r.  15.— Every  party  to  a  caute  or  oiAttcr 
shall  be  entitled  at  any  time,  by  notice  in  wrtyi^,  to 
give  notice  to  any  other  party,  in  whoie  pleadiiigi  or 
affidavits  reference  is  made  to  any  document,  to  pro- 
duce such  document  for  the  inipeotion  of  the  party 
giviDg  such  notice  or  of  his  solicitor,  and  to  p'ruiii 
him  or  them  to  tike  copies  thereof ;  and  any  party 
not  complying  with  auoh  notice  shall  not  af  cerwrnrda 
be  at  liberty  to  put  any  anch  doeumeut  in  evIdMiee 
on  his  behalf  in  such  canse  or  matter  unleift  hm  sball 
satiify  the  court  or  a  judge  that  such  docuui^nt 
relates  only  to  his  own  tide,  he  bsing  a  defeud&sit  to 
the  cause  or  matter,  or  that  he  had  aome  oIlMr 
or  eitcuae  which  tte  court  or  juige  iImII 
sufficient  for  not  complying  with  aodl 
in  which  case  the  court  or  judge  may  aUow  lllA 


i 


yoLLm. 


June  10.  Hw.]        THE  WEEKLY  REPORTER. 


508 


CoxTBT  OF  Afpbal.    Obmbeod,  Gribrson,  &  Co.  V.  St.  Giorob'8  Ironworks  (Ld.).    Court  of  Appbal. 


to  be  put  in  evidence  on  such  terms  as  to  coats  and 
otherwise  as  the  coutt  or  judge  shall  think  fit. 

Ord.  65,  r.  27.— The  following  special  allowances 
and  general  regulations  shall  apply  to  all  proceedings 
and  all  taxations  in  the  Supreme  Court  of  Judicature : 

Sab-rule  18. — As  to  taking  copies  of  documents  in 
possession  of  another  party,  or  extracts  therefrom, 
under  rules  of  court  or  any  special  order,  the  party 
entitled  to  take  the  copy  or  extract  is  to  pay  the 
solicitor  of  the  party  producing  the  document  for 
such  copy  or  extract  as  he  may,  by  writing,  require, 
at  the  rate  of  4d.  per  folio,  and  if  the  solicitor  of  the 
party  producing  tiie  document  refuses  or  neglects  to 
supply  the  same,  the  soUoitor  requiring  the  copy  or 
extract  is  to  be  at  liberty  to  make  it,  and  the  solicitor 
for  the  party  prodadng  is  not  to  be  entitled  to  any 
fee  in  respect  thereof. 

Danckwertit  K^C,  and  Bathurat,  for  the  appellants. 
*— The  constant  attendance  of  the  plaintiffs*  agent 
with  a  clerk  at  the  solicitor's  office  caused  great 
inconyenienoe  and  prevented  the  solicitor  carrying  on 
his  own  business.  We  submit  that  the  plaintiffs  have 
no  right  to  make  copies  themselves  of  documents,  at 
any  rate  so  long  as  we  are  willing  to  supply  copies. 
The  orders  only  authorize  them  to  **  take  "  copies — 
that  is,  to  accept  copies  from  us,  not  to  make  these 
copies  themselves.  The  right  of  inspection  has  been 
held  by  implication  to  carry  with  it  the  right  to  make 
copies  in  certain  cases,  but  the  right  to  make  copies 
is  not  an  invariable  incident  of  the  right  to  inspect. 
In  the  present  case  the  right  to  make  copies  is 
excluded  by  the  express  terms  of  sab -rule  18  of  rule 
27  of  order  65. 

The  followiog  authorities  were  referred  to  in  the 
course  of  the  argument :  Brown  v.  Sewell,  29  W.  B. 
295,  16  Cb.D.  517  ;  Bonnirddy.  Taylor,  9  W.  B.  452, 
IJ.  &  H.  383 ;  PraU  v.  Pratt,  30  W.  B.  837 ;  Preitney 
V.  Mayor  of  Colchester,  31  W.  B,  757,  24  Ch.  D.  376 ; 
Bevan  v.  Webb,  49  W.  B.  548,  [1901]  2  Ch  69;  Mutter 
V.  Eastern  and  Midland  Railway  Co.,  36  W.  B.  401, 
38  Ch.  D.  92 ;  In  re  Balaghdt  Gold  Mining  Co,,  49 
W.  B.  625,  [1901]  2  K.  B.  665 ;  Prentice  v.  Phillips, 
2  Hare  152 ;  Coleman  v.  West  Hartlepool  Harbour  and 
Railway  Co*,  5  L.  T.  266 ;  Republic  of  Peru  y*  Weguelin, 
7  0.  P.  352,  20  W.  B.  Cb.Dig.  89 ;  Bray  on  Discovery, 
p.  174 ;  Daniel's  Chancery  Practioe  (7th  ed.),  vol.  2, 
p.  1574;  Sdtou  on  Judgments  (6th  ed.),  p.  80;  &rr 
on  Discovery,  p.  24. 

Cassel,  for  the  respondenti,  was  not  called  upon. 

Yaughak  Williams,  L.J.,  stated  the  facts,  and 
after  reading  from  the  judgment  of  Joyce,  J.,  con- 
tinued :  I  do  not  think  that  it  was  contended  that 
under  the  practice  of  the  courts  before  the  Judicature 
Acts  an  order  in  the  form  that  we  have  here  would 
not  have  given  the  person  who  had  obtained  the  order, 
the  right  to  make  oofvles  of  documents  himself  if  he 
thought  fit  But  it  is  said  that  that  effect  of  the  old 
form  of  order  has  now  been  taken  away.  As  I  under- 
stand the  argument  of  counsel  for  the  appeUants,  they 
contend  that  it  is  taken  away  by  the  words  of  sub- 
role  18  of  rule  27  of  order  65.  [Sis  lordship  read 
sub-role  18,  and  contioued :]  It  is  said  that  in  this 
sub-mle  18  the  word  "  take  ^*  is  used  in  the  sense  of 
obtaining  copies  from  the  other  side,  and  that  it  was 
intended  by  this  sub-rule  to  say  that  the  old  right  to 
make  copies  of  documents  upon  production  and 
inspection  is  taken  away  from  the  party  who  is 
making  the  inspection.  I  cannot  accede  to  that 
argument.  In  the  first  place  it  seems  to  me  manifest 
that  the  words  "  take  copies  "  are  frequently  used  in 
legal  documents  to  cover  the  case  of  a  copy  being 
made  by  a  party  inspecting  as  distinct  from  the  case 
of  his  gett&ig  a  copy  from  the  other  side.    A  good 


deal  of  reference  has  been  made  to  the  case  of  Mutter 
V.  Ecutem  and  Midland  Railway  Co,  Now,  that  case 
is  really  an  illustration  of  the  fact  that  the 
words  ''take  copies*'  can  be  used  in  the  sense 
of  making  copies  because  I  find  in  the  jodgment  of 
Chitty,  L.J.,  at  p.  98  of  39  Ch.  D. :  *'  In  regard  to 
tiie  ottier  riitht  according  to  the  mere  words  of  the 
enactment  it  is  a  right  to  inspect  and  to  inspeat  only, 
but  there  is  no  prohibition  on  the  shareholder,  during 
the  time  that  he  makes  his  iospection,  making  notes 
of  that  which  he  inspects.  As  was  said,  he  might,  if 
he  could,  commit  tiie  whole  register  to  memory. 
That,  of  course,  would  be  a  difficult  thing  to  do. 
But  there  is  nothing  in  the  Act  which  prevents  his 
making  a  note,  and  if  he  may  make  a  note,  I  do  not  see 
why  he  may  not  make  a  complete  note  of  any  particular 
part ;  in  other  words,  why  he  may  not  ma^e  an  ex- 
tract, and  from  that  it  seems  to  follow  that  he  m%y 
make  a  reasonable  use  of  the  inspection  and  take  a 
copy."  In  that  portion  of  his  judgment  it  seems  to 
me  plain  that  the  learned  jodge  is  spealdng  of  what 
the  party  inspecting  may  do  himself,  and  he  con- 
templates that  the  part^  inspecting  may  make  copies 
for  himself,  and  describes  tliat  process  by  the  word 
*'  take,"  and  lindley,  L.J.,  on  p.  101,  employs  the 
word  **  take  **  in  the  same  sense.  I  shall  say  no  more 
about  the  application  of  the  word  **  take  "  to  copies 
made  by  the  party  inspecting  with  hfs  own  hands. 
It  is  plain  that  the  word  "  take  "  can  be  used  in  the 
sense  of  making  copies,  though  in  sub-rule  18  it  is 
otherwise. 

Then  it  is  said  that  that  though  a  right  of  inspec- 
tion will  generally  give  a  right  to  take  copies, 
yet  that  right  is  negatived,  and  as  an  instance  of 
the  negation  of  that  right  the  case  is  cited  of  In 
re  Balaghdt  Oold  Mining  Co.  {Limited),  In  that 
case  the  right  of  inspection  of  the  register  of  members 
of  a  company  was  given  by  section  32  of  ths 
Companies  Act,  1862,  and  the  court  held  that  the  only 
right  of  taking  copies  that  existed  was  the  right 
which  was  defined  by  the  statute,  that  is  to  say^  the 
right  of  being  furnished  with  copies.  It  is  argued 
that  because  sub-rule  18  enables  copies  to  be 
obtained  for  a  price,  we  ought  in  this  case  to  hold  that 
that  negatives  the  ordinary  inference  that  a  party 
to  whom  the  right  of  inspection  is  p^ven  has  the  right 
to  make  copies.  I  say  "  ordinary  inference  "  bscause 
ordinarily  speaking,  the  right  to  make  copies  is 
necessary  to  a  foil  enjoyment  of  the  right  of  inspection, 
as  appears  from  the  case  of  Mutter  v.  Eastern  and  Mid^ 
land  Railway  Co,,  in  which  the  court  held  that  the 
right  to  take  copies  was  a  necessary  consequence  of 
the  right  to  inspect  and  peruse  the  renter  of 
debenture  stockholders  of  a  company,  given  by 
section  28  of  the  Companies  Clauses  Act,  1863.  It 
is  true  that  in  both  these  cases  the  right  to  inspect 
was  a  statutory  right,  and  the  statute  must  be  looked 
at  to  see  whether  a  ri^ht  to  take  copies  is  conse- 
quential on  the  right  of  inspection.  But  the  distinc- 
tion between  the  two  cases  is  pointed  out  by 
Smith,  M.B.,  in  In  re  Balaghdt  Oold  Mining  Co, 
[His  lordship  read  the  judgment:  '*I  quite 
agree  with  wnat  fell  from  Lindley,  L.J.,  .  .  . 
the  person  who  inspects  can  get  such  copies  as  he 
requires  by  paying  for  them,"  and  continued :]  In 
my  judgment  neither  of  these  cases  assists  us  in  the 
particular  cise  we  are  now  dealing  with.  When  once 
you  have  ascertained  that  the  word  *'take*'  covers 
the  case  of  a  person  making  copies  for  himself,  the 
only  question  that  remains  to  be  decided  is  whether 
there  is  anything  in  the  Acts  or  the  rules  which  ought 
to  lead  us  to  say  that  it  was  intended  that  in  future 
the  sole  right  should  be  the  right  to  purchase  copies 
from  the  other  side,  and  that  the  right  to  make  copies 
V^  was  no  longer  in  existence.    I  can  find  nothing  in  the 
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Acti  or  tba  mlei  to  lead  ui  to  that  oanclaiiou.  It 
wai  iaid  that  tke  makicg  of  copiee  bj  the  person 
mflpectinj^  oiiftht  cauae  gteafc  iu^yDnventetice  in  the 
office  of  the  acjlicitor  where  tlie  dooumt^nti  are  pro- 
daoed.  1  do  oot  think  that  tbit  is  tt  auMcieut  reasoa 
foT  eajmg  that  Ibe  st^ttled  practice  has  been  altered 
and  that  there  is  now  no  kng^r  an 7  nght  to  make 
ocpiefli  Id  my  opiuioD,  Joycei  J^,  waf  pet-f^ctly  right 
in  making  the  order  whiob  he  made*  Tt  a  defend antfl 
were  in  default  in  refniing  to  al^ow  oopiea  of  the 
dooumentfl  to  be  made.  Tbe  real  auawer  to  the  argu- 
twetit  of  tbe  deferjdauU  was  poiared  ont  by  Pago- 
Woo^,  y.0>,  in  Bonnardet  t.  Taylor^  that  the  practical 
result  would  be,  if  their  contention  ward  right,  that 
it  would  be  neceetary  to  bespeak  copies  of  whola 
docufoeDts  when  oiily  portions  of  such  documenti 
were  required.  I  think  that  the  appeal  ougbt  to' be 
dismissed,  and  dismiiaed  with  ooits^ 

STiBLmo,  L,  J. — I  am  of  tbe  same  opioion  and  I 
agree  witb  the  reasoning  of  Joyoej  J,  Tbe  real 
queation  is  what  was  the  meaning  of  the  ordi^r  made 
by  Joyce,  J.,  on  the  Hth  of  February,  1903  P  That 
ofder  is  the  common  order  for  produotion  of 
doonmentii  and  is  practically  in  tbe  Form  18  in 
Appendix  K  to  thi  Bules  of  the  Supreme  Court,  and 
it  is,  M  Jo5ce,  J.^  observes,  the  form  which  was  in 
nae  in  the  Ck>uit  of  Chancery  prior  to  the  Judicature 
Act.  Now  as  to  the  meaning  of  the  order  when  made 
by  the  court  before  the  Judicature  Act,  there  is,  I 
think,  no  donbt.  There  is  no  dispute  as  to  the 
meaning,  and  if  authority  is  wanted  it  is  to  be  found 
in  Bonnardd  v.  Taylor*  Page* Wood,  ¥.0.,  in  that 
case  says :  "  The  common  order  gives  the  plaintiffs 
power  to  go  tbemselTafl  and  make  copies  and  extractSj 
though  tbe  usual  practice  is  to  take  the  copies  from 
tbe  solicitors  of  the  defandaots.''  There  canj  I 
apprehend,  be  no  question  a4  to  what  was  the 
turning  of  the  order  at  that  time  or  that  the  word 
*'tak©"  in  such  an  order  i Deluded  '*make."  Tde 
second  order  made  by  Joyce,  J.,  on  tbe  8th  of  Jane, 
1904,  was  practically  in  the  same  form,  and  again  if 
that  ordf  r  had  been  made  before  the  Judicature  Act 
there  can  be  no  queition  but  that  tbe  word  "  take  *' 
would  baTe  included  *'  make.^^  That  being  so,  tbe 
question  is  whether  there  is  anything  to  lead  us  to 
•uppose  that  the  meaniog  of  the  order  has  been 
altered  since  the  Judicature  Act.  [His  lordship  read 
mie  14  of  order  31],  By  these  two  orders  of  the 
17th  of  February,  1903,  and  the  8tb  of  June,  1904,  the 
oourt  did  direct  the  production  of  docoments  by  the 
defendants,  and  also  gave  liberty  to  the  plainti^s  to 
take  sach  copies  and  extracts  as  they  might  be 
adylsed.  Eule  15  of  the  same  order  is  aUo  Eote- 
worthy..  It  deals  with  a  more  limited  matter,  the 
productioo  for  inspection  of  doonments  which  are 
mentioned  in  pleadiDss  or  affidavits,  and  it  provides 
that  every  party  ahalT  be  entitled  to  give  nottee  to 
tbe  other  party  to  permit  him  '*  to  take  copies"  of 
*uch  documents.  It  m  not  disputed  that  the  word 
**  take  "  there  includes  *'  make."  Now  we  c  )me  to 
inbrula  IS  of  rule  27  of  order  60*  That  order  d-ala 
with  *'c08tf,'*  and  rule  27  deals  with  *'Spmal 
Alio  wa  noe  s  an  d  G*r  neral  EeguUtion  s, '  [  His  loi  dshi  p 
read  sub- rule  18,  and  continu'  d  :]  It  is  said  that  the 
effect  of  that  sub* rule  is  to  deprive  a  litigant  of  a 
right  which  before  the  Judicature  Act  be  would 
certainly  have  bad  under  an  order  made  in  this  form, 
the  right,  that  is,  of  himself  making  copi^  s  of  the 
documents  produced  In  my  judgment  that  right  of 
makiBg  copies  on-xtracts  is  one  which  is  valuable  to 
m  litigant.  It  is  valuable  because  it  may  save  expense 
to  a  poor  man.  and  it  might  be  valuable  in  other 
ways.  It  might  hamper  litigants  if  they  were 
deprived  of  that  right.    Is  that  tbe  tme  effect  of  sub- 


rule  IS  f  In  my  opinion  it  is  not,  I  think  that  if  It 
bad  been  intended  to  deprive  litigants  of  right's  whtJCih 
they  enjoyed  before  the  Judicature  Acta  it  would 
have  been  done  by  express  words.  It  appesats  to  me 
that  this  sub -rale  waa  only  intended  to  deal  with  tbe 
costs  of  copies  of  documents  obtained  from  the 
opponent.  That  was  the  view  taken  by  Joyoe,  J., 
and  I  agree  with  bim*  It  was  said  that  tbe  pT&ctice 
is  inconvenient,  I  a^ee,  and  no  doubt  it  is  one  which 
is  not  often  resorted  to*  But  as  reKarda  thm 
inconvenience  it  is  alwavs  in  the  pover  of  the  ooort 
to  make  an  order  which  will  minimize  tbe  inoont eni«noi>^ 
and  Joyce,  J.,  bai  made  suah  an  order  in  tbe  pre««at 
case.  As  regards  its  betug  rarely  resorted  to /I  do  not 
think  that  that  circuma lance  ought  to  take  away  tbe 
privilege.  I  think  that  tb«  order  of  Joyce,  J»,  i' 
be  affirmed  and  the  appeal  dismivsed. 

Solidtora,  Robert  Eeni ;  Lem4  A  LtwU* 


y^i^  Couil  of  JustKt. 


Chan,  Div.  1 
Kekewich,  J,  j 


April  7,  ll^ 


Ifi  re  CoTJix's  Settled  Estates.  («.) 

QHtled  lund—SdtUmtni  hy  will — Suhs^ntni  aetUaamti  ^ 
0/  other  lundto  sajfU  uie^,  subject  fo  incambr^mt^ — 
Compound  adthment — Discharge  of  intmnhramm  «a 
pure  has  fd  land  by  mortgage  of  lands  comprtMd  im  hoik 
aeitlcmevts — Trtittee^  for  the  purposes  q/  th^  BMed 
Land  Ada—SeUled  Land  Act,  1882  (45  ^  46  Fwl  c 
36) >  a,  2,  suh-Sfdhtia  1,  8;  s*  45.  mh'mdhn  l^ 
Sdtkd  land  Ad,  18  &0  (53  tt  54  Vkt.  c.  m%  $.  lfi» 
sub-sedion  h 

Bif  his  will  R.  0.  devised  a  residential  estate  in  arCde^ 
fnent-  Subsequently  a  tenant  for  life  under  the  w*ll  pur- 
chaMd  a  neighbour tng  property,  and,  having  mort^smd 
it,  settled  it  on  the  substdiny  uses  0/  the  wilK  btd  smhf^ 
to  the  mortgays  afid  the  repaymmt  to  himsel/of  tM  €m$»t 
ehanjis^  and  expenses  arising  out  0/  the  tr^maaeiutu 
There  were  no  trudees  of  the  original  edtlemvnl,  Om  a 
application  by  the  tenant  for  life  to  have  the  amammi  ^ 
the  mifTtgoge  and  costs  raised  by  a  mcfftga^  ^  M4 
properties^  1 

Held  J    that  the  main  utHeTiient  and  the  tutitJfcwy  j 
settlement  eonstituted  a  compound  sdtlement,  and  UM] 
trtutees  of  the  compound  sdtUment  should  be  apptmttid\ 
for  the  purposes  of  the  Sdtled  Land  Aets,  with  poiPtr  Is  , 
raise  by  mortfjage  of  the  entire  property  what  was  r^purti 
to  discharge  the  incumhrctnet  on  the  iands  wmpriaed  ta 
the  subsidiary  setllementy  together  with  tke  cosU  ef  ikii 
application,  and  to  apply  the  amount  raised  aeoorcfuif%w 

Summons. 

By  his  wiU  dated  the  21st  of  July,  1870,  BolMrt 
Ocull  devilled  a  residential  estate  in  NorthmmberUtiil 
upon  certain  uses. 

The  prf'tent  applicant,  tbe  tenant  for  life  nndsr  tk« 
said  will,  purchased  an  estate  situate  in  tb«  oddflt  of 
the  faid  rpsidential  estate  for  £7300,  and  moriga||«A 
it  lor  £7,Q()0,  himself  providing  the  balaSM3&  Vhm 
purchase  of  this  additional  e«tate  was  ol€«r|y  pr&^rf 
to  be  most  desirable  and  beneftcial  in  the  tntera«ts  off 
all  concerned. 

By  a  deed  dated  the  5tb  of  December,  19(H«  tb« 
tenant  for  life  settled  this  subiidiary  estate  on  thm 
subsisting  uses  of  the  said  will,  but  subject  to  thm 
mortgage  and  repayment  to  himself  of  tha 
charges,  and  espensea  ariiing  out  of  the  1 


(it.)  EeporLed  by  R  JOHlf  Boland,  Est*>  B^rbter* 
at-Law. 


J 


VoL  mi. 
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The  deed  contained  a  proviso  that  the  trustees 
thereof  should  have  full  power  by  lale  or  mortgage 
of  the  |>ropeity  thereby  assured  to  raise  the  amount 
of  the  costs,  charges,  and  expenses  aboye  referred  to. 
There  were  no  trustees  of  the  main  settlement 
within  the  meaning  of  the  Settled  Land  Acts. 

The  present  appuoation  was  made  by  the  tenant  for 
life  in  order  to  obtain  the  sanction  of  the  conrt  to 
his  raising  the  amount  of  the  incombracce,  together 
with  the  costs,  charges*  and  expense's,  by  means  of  a 
mortgage  of  both  properties,  and  that  the  trastees 
of  the  deed  of  the  5th  of  December,  1904,  might  be 
appointed  tnutees  for  the  purposes  of  the  Settled 
Land  Acts  of  the  componnd  settlement  created  by 
that  deed  and  the  said  wilL 

F,  Ogden  Lawrence,  K,0.,  and  Stone,  for  the  appli- 
cant. 

AwUn'CaHnum,  for  the  infant  remainderman. 

Fischer  Williams,  for  the  tnutees  of  the  subsidiary 
settlement. 

Kbkewioh,  J.,  in  giving  judgment,  said:  The 
question  is  whether  it  will  suffioe  to  sppo'nt  trustees 
of  either  one  or  other  of  the  settlements,  or  whether 
there  ought  to  be  appointed  tnutees  of  the  lettlement 
compounded  of  the  two.  The  phrase  compouoded  is 
not  to  be  found  in  the  Settled  L%od  Acts,  but  has 
been  convenifntly  inycLted  to  describe  v^hat  is  dis- 
tinctly mentioned  and  contemplated  by  the  Act  of 
1882,  s.  2,  sub-S'  ction  1.  This  is  a  distinct  settle- 
ment as  contemplated  by  that  enactmint  and  con- 
veniently styled  a  compound  settlement.  It  seems  to 
me  that,  regarding  the  question  merely  as  one  depend- 
ing on  the  construction  of  that  enactment,  there  must 
be  appointed  trustees  of  the  compound  settlement  to 
whom  notice  may  be  given  pursuant  to  section  45, 
sub-seotion  1,  and  that  unless  trustees  are  appointed 
of  the  compound  settlement  there  will  be  none  to 
whom  notice  can  properly  and  adequately  be  given 
pursuant  to  that  section. 

The  case  of   In  re   Lord  Stafford's  Settled  Estates 

f reported  only  before  Warrington,  J.),  52  W.  B.  536, 
1904]  2  Oh.  72,  is  y^ry  simiUr  to  this,  and  (referring 
to  the  judgment  [unreported]  of  Byrne,  J.^  it  is 
impoBsible  to  fLd  a  more  distinct  decision  that  intuch 
a  case  as  is  now  before  the  court  an  appointment  of 
trustees  of  the  compourd  settlement  must  be  made 
before  the  application  of  capital  money  arising  under 
the  subsidiary  settlement  to  purposes  with  which  the 
main  settlement  is  also  concerned  cin  be  sanctioned. 
[EUs  lordship  tiien  referred  to  the  cases  of  In  re 
Mundy's  Truet,  39  W.  B.  209,  [1891]  1  Ob.  399 ;  In 
re  Byng*s  Settled  Estates,  40  W.  K  457,  [1892]  2  Oh. 
219 ;  and  In  re  Lord  Monson's  Settled  Estates,  46  W.  B. 
830,  [1898]  1  Ob.  427 ;  and  said :]  While  I  have  three 
oases  in  which  the  question  whether  trustees  of  the 
oompoimd  settlement  ought  to  be  appointed  might  have 
been  raised  but  was  not  raised,  I  find  in  no  one  of 
them  any  indication  of  opinion  that  such  an  appoint- 
ment is  not  necessary,  whereas,  on  the  other  hand,  I 
have  the  fully  considered  opinion  of  Byrne,  J.,  that  it 
is  necessary,  and  that  was  acted  on  by  Warriogton,  J. 
It  was  argued  that  the  proviso  in  the  subindiary 
settlement  was  a  power  of  sale  within  the  meaning  of 
the  Act  of  1882,  s.  2,  sub-section  8,  and  that  there- 
fore the  trustees  of  that  settlement  were  trustees  of  it 
within  the  meaning  of  the  Settled  Land  Acts.  It  was 
further  argued  that  if  they  are  trustees  within  the 
meaning  of  the  Acts  of  the  subsidiary  settlement,  they 

t        therefore  are  also  trustees  of  the  main  settlement  by 

^        reason  of  section  16,  sub-section  1,  of  the  Act  of  1890. 

I  I  doubt  this,  because  I  do  not  think  that  they  are 
trusteet  of   the   subsidiary   settlemfnt   within   the 

[       meaning  of  the  Acts.    Mr.  WoUtenholme,  in  a  note 


to  section  2,  sub-section  8,  of  the  Act  of  1882,  says : 
"  It  is  conceived  that  executors  with  power  to  sell  for 
payment  of  debts  are  not,  but  that  persons  with  a 
general  power  of  sale  are,  trustees  within  this  section. 
The  power  must  be  general."  This,  in  my  judgment, 
is  correct. 

Application  granted. 

Solicitors,  Crossman,  Prichard,  Grossman,  <fe  Block, 
for  Brumell  &  Sample,  Morpeth. 


B^J^eJI^.)  May  3.  4.  5.  U. 

MaTob,  &o.,  of  Swansea,  v.  National  Tblbphonb 
Co.  (Limited),  (o.) 

Telephone^**  Restricted  intercommunication  " — "  Proper 
facilities''— TeUgraph  Act,  1899  (62  &  63  Vid.  c. 
38),  s.  3  (6) — Telegraph  {Telephonic  Intercommunica- 
tion) Ordei\  1899. 

Where  a  licensee  of  the  Postmcuter- General  providing 
public  telephonic  communication  in  a  defined  area  requests 
another  licensee  to  give  facilities  for  intercommunication 
between  the  subscribers  of  their  respective  systems,  in  the 
absence  of  an  order  of  the  Postmaster-Oeneral  prescribing 
the  terms  and  conditions  of  such  iTitercommunication,  the 
court  will  not  prescribe  any  particular  method;  but  if  the 
method  insisted  on  by  the  party  applied  to  amounts,  in  the 
opinion  of  the  court,  to  a  refusal  of  proper  facilities,  the 
court  may  declare  that  the  party  applied  to  has  so  refustdf 
and  that  the  other  party  is  entitled  to  he  afforded  proper 
facilities,  and  may  order  the  party  applied  to  to  grant 
such  facilities. 

Action. 

This  was  an  action  brought  by  the  plaintiff  corpora- 
tion for  tbe  purpose  of  enforcing  as^ainst  the  df  fendaut 
company  rights  which  the  plaintiffs  claimed  to  possess 
und«-r  section  3(d)  of  the  Telegraph  Act,  1899. 

Tbe  statement  of  claim  askMl  (1)  for  a  d<>claration 
that  under  that  sub- section  the  plaintiffs  were  entitled 
to  be  afforded  by  the  defendants  all  prop  r  facilities 
for  restricted  intercominunication  within  the  mean- 
ing of  the  Telegraph  (Telephonic  Intercommunica- 
tion) Order,  1899,  between  the  systems  of  the  plaintiffs 
and  defendants,  and  that  the  defendants  were  bound 
to  make  ceit^on  specified  connections  between  the 
defendants'  exchange  at  Swansea  and  ceitain  junction 
lines  laid  by  the  plaintiffs ;  and  (2)  to  have  it  deter- 
mined what  further  works  ought  to  be  done,  and  by 
whom,  for  the  purposes  of  such  iotercommunioation, 
and  how  the  costs  of  the  necessary  works  should  be 
borne. 

On  the  29th  of  November,  1884,  the  defendants 
obtained  from  the  then  Postmaster-General  a  general 
licence  to  carry  on  the  business  of  transmitting  tele- 
phonic messages  for  a  period  of  tbirty-one  years  from 
1st  of  January,  1881.  By  the  Telegraph  Act,  1892, 
certain  special  privileges  were  granted  to  licensees 
from  the  Postmaster- General  in  conuectiou  with 
certain  areas  to  be  defined  by  the  Postmaster-General, 
and  a  further  licence  was  granted  to  the  defendants 
on  the  25th  of  March,  1896  under  which  the  defendants 
were  given  the  special  privilege i  provided  for  by  the 
Telegraph  Act,  1892,  in  respect  of  the  area  defined  in 
the  licence  as  tbe  Swansea  area,  which  area  was 
modified  by  a  deed-poll  under  the  hand  of  the  Post- 
master-General, dated  the  25th  of  March,  1898. 

The  Telegraph  Act,  1899,  s.  3  (5)  provides  as 
follows :  *'  If  the  licence  of  an  existing  company  is. 


(a.)  Reported  by  H.  H.  King,  Esq.,  Banister-at- 
Law. 
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HioH  Co^ET,        Matoe,  &q.,  of  Swastsxjl  V,  Natiokal  Telkphonb  Co*  (IJmitbd),        HiQg  Cqitot, 


imder  the  proTisioDa  of  this  leotioii,  extended  m 
respect  of  any  exchange  area  for  a,  period  of  not  lesa 
thftn  eight  yeari  beyond  the  tfrm  exieting  at  the 
paaaing  of  this  Act,  the  company  ihal),  at  the  reqneit 
of  any  other  lioeniee  of  the  Post oi aster- General 
providing  publlu  telephonic  communicatioa  in  the 
whole  or  any  part  of  that  exchange  area, 
and  under  such  oircumstancei  and  oo  aueh  termi 
and  conditiona  at  may,  within  six  monthB  from  the 
passing  of  this  Act,  be  prescrihed  by  an  order  of  the 
Post  master- General,  made  with  tlie  approval  of  the 
Treaiuryi  afford  all  proper  f agilities  for  the  trana- 
misBion  of  telephonic  me^gagea  between  persons  using 
the  sjBtem  of  the  company  (either  in  the  whole  or  in 
part  of  the  exchange  area,  as  the  Poatmaater-Qtneral 
may  preicribs)  and  persons  ming  the  ayaletn  ot  siich 
other  licensee*  provided  that  the  Utjenaee  eo  requiring 
intercommunication  ihall  in  any  such  case  afford 
similar  facilities/^ 

On  the  27th  of  September,  1902,  the  plaintiffs  were 
Uoeneed  by  the  Poitmaater- General  to  provide  public 
telephonic  oommunication  in  the  B  wanaea  area  for  a 
term  to  commeoce  on  the  l&t  of  October,  1&02,  and 
terminatiog  on  the  31st  of  December ^  1920, 

By  a  deed  of  the  same  date  the  licenco  granted  to 
the  defendants  by  the  deeds  of  the  *iOth  of  November, 
188-4,  and  the  2^th  of  March,  l?^96j  was  extended,  so 
far  aa  tegarJa  the  Swansea  area,  to  the  31  at  of 
Becamher,  1920  ;  but  this  extension  waa  only  to  take 
effect  up:)n  ihe  eatabllahmeat  by  the  plaintiffs  of  a 
systeraL  of  pubUo  telephonic  communication  in  the 
Swansea  area  in  competition  with  the  existing  system 
of  the  defendantt. 

The  Telegraph  (Telephonic  ItiteroommunicationJ 
Order»  1899,  *^ai  made  in  punuanoe  of  lection  3(5) 
of  the  Telegraph  Act,  lSt>9,  and  provided :  (I)  **  When 
the  subscribeTB  of  the  new  licaniee  [/  ^.,  in  the  preaent 
case  the  plaintiff*),  at  the  date  when  intercommunica- 
tion is  requested,  equal  or  exceed  in  number  one- 
fonrlh  of  those  of  the  company  at  that  date,  in  the 
Area  spaoified  in  the  new  licence,  or  number  500, 
whichever  first  happens,  but  not  before,  mutual 
intercommunication  shall  be  afforded  by  the  cjm- 
|»any  and  the  new  licensee  between  their  respective 
subscribers  and  other  persona  n»ing  their  respective 
lysteraa  in  the  area  spi^c^fi-d  in  the  new  licence  otily ; 
such  intercommunication  ai  afore  said  is  herein  aftt^r 
referred  to  as  'restricted  inter^jommunication* '^ ; 
and  (5)  '*Any  new  licepseo  rfqueating  faoibties  for 
intercommunication  shtll  satisfy  the  Poitm aster- 
General  that  such  licensee  posse aaea  the  required 
number    of    bond   fide    subscribers    aotuJly    work- 

IDg. 

On  the  Ist  of  January,  1904,  the  plaint iffd  made  a 
written  request  to  the  defeodants  for  restricted  inter- 
oommunica'iQn  between  persons  uiiog  their  respe^itive 
s; sterna,  and  at  ttie  same  time  they  informed  the 
Postmaftter* General  that  the  requ-^^st  had  been  made, 
and  aubsequetitly  satisfied  him  th*t  t^ey  poaaciaed 
the  requiiite  number  of  aubscrib  'rs. 

The  plaintiffs  and  defendants  both  have  telephone 
exchanges  at  Swansea  and  also  at  two  other  places, 
Mumb  es  and  Morriston,  within  the  Swansea  area. 
The  plaintiffs  laid  junction  cubits  from  their 
exchange  at  Swansea  to  a  point  close  to  the 
dtfendants^  fxcbange  at  Swansea,  and  tbetr  con- 
tention was  that  these  cablf  s  ought  to  he  connected 
with  the  defendant  a*  (xchange,  and  that  the  means 
of  intercommuntcation  afforded  by  this  oonnectioo 
and  by  connecting  the  exchanges  at  Mumbles  and 
at  Morriston  would  be  lufiBdent  and  workable.  The 
defecdants  took  up  the  position  that  the  plaintiffi 
were  bound  to  make  connections  from  their  central 
exchange  at  Swansea  to  each  of  the  defendants* 
snb-exchaT  ges  in  the  Swansea  ari^a,  and  refused  to 


allow  any  interoomTOunioation  at  aU  until  thia  Wii 
done. 

Bathmi^tr,  K.C.,  and  R.  J.  Parker,  for  1^ 
plaiatiffa,— The  object  of  the  Act  and  order  if,  whtrt 
you  have  two  systems,  to  so  connect  them  tluA  a 
subscriber  on  one  may  communicate  with  a  aubscrib^ 
on  the  other.  The  defendants  want  ua  to  oonnact 
with  each  ol  their  exchanges  within  th«  area  :  wt 
are  not  bound  to  do  this  under  the  statute ;  it  might 
be  impossible,  and  would,  at  any  rate,  c%xism  g«at 
delay  ;  but  the  defendants  say  that  until  it  im  done 
they  will  not  let  us  cotnmuuicate  through  th«ir 
exchange  at  Swansea.  The  question  is,  what  ats 
proper  facilities  for  putting  all  the  subscribers  on  oa* 
system  in  oommunication  with  all  thoie  on  tii«  other. 
When  the  systems  have  been  linked  up,  each  may 
then  have  to  increase  its  accommodation,  and  theff 
may  be  payments  to  ba  made  by  one  party  to  the 
other.  There  is  nothiog  in  the  order  to  $mj  whjl 
particular  thing  is  to  be  done,  and  at  whoa«  oxpeais, 

A$ihary,  K,C*t  Danchwerts,  K^C,  and  H.  il.  GisJ«c» 
for  the  defendanta.— T&e  defendants  haw  no  d««rs 
to  obitruct  the  plaintiffi  in  obtaining  sach  inter- 
communication  aa  they  are  entitle*!  to,  but  we  ny 
that  it  ean  only  be  done  in  what  we  oon^kto  m  lar 
and  proper  way*  Oar  contention  is  that  leciioo  3  (I) 
oontemplates  that  the  Poatmaster-Gsneral  iluU  be 
able  to  lay  down,  within  six  months  of  th«  ijBiimg 
ol  the  Act,  the  terms  and  cooditiont  upon  wbieh  tnler- 
oommunication  is  to  be  established,  II  h©  do«fl  lay 
them  down  they  are  binding  on  the  partiei,  Imt  if  h$ 
dies  not  lay  them  down,  the  party  applyiog  loriaAH^ 
communication,  and  being  entitled  to  it,  OAfi  upm 
them  with  the  other  party,  or  falling  ^graenaiut  thi 
party  applying  can  go  to  the  court  and  mtk  it  U 
declare  tDat  the  terms  on  which  the  party  &pptipi  to 
is  willing  to  effect  intercom munioatioii  mm  m  ' 
of  the  statutory  right,  and  amount  U>  m 
to  comply  with  the  section,  Tue  court  eaniftOt  - 
the  deEendaifti  to  do  any  particular  thing,  A  tfilM 
may  be  suggeBted  by  experts  which  may  mMl  wA 
the  approval  of  the  court,  bnt  the  court  capaoitoie 
it  upon  us;  it  can  only  approve  or  diiapfgy  ^ 
the  system  which  we  put  forward.  The  otljuimi% 
which  has  the  power  to  prescribe  a  parOemtar  miM 
is  the  Postmast^r-General,  and  he  has  omittid  It  « 
BO.  THe  Hallway  Traffic  Acts  afford  an  aa^fei^ 
Section  2  ol  the  E^Jlway  and  Canal  Traffic  A^t^  ly*. 
gives  power  to  direct  a  railway  compan^r  to  «•»* 
certain  facilities,  even  though  the  doin^  m  laay 
neceiaitate   structural  alterations;   but   thet« 


power  to  order  any  particular  worka  to  b( 
out:  South- Eastern,  nailwaif  Co.  ▼,  RaUmty 
noner$,  6  Q.  B.  D,  586,  2&  W.  B.  Di^v*??  V 
&  Theobald  (3rd  ed,).  405.  That  esse  held  ^1 
the  commLssioners  could  do  was  to  oonaider  wbfti 
the  facilities  offered  were  proper.  The  trttftklmi^ 
our  system  are  laid  for  a  particular  ptupo^o,  and  «i 
not  part  of  our  sjstem  in  the  sense  that  mxtj  c^m 
persons  but  the  particular  aubscriben  for  wbossw 
t  h  ey  w  ere  1  aid  can  have  the  right  to  use  them  *  *  *  PfOpg 
faciliiies*'  are  not  such  as  can  be  given  by  mm  act  Mi 
for  al]>  they  require  a  aeries  of  acts  to  be  done  all  dg 
atid  every  day  such  aa  the  court  c.xM  act  ofdK. 
because  it  could  not  auperviae  their  ]  ^  i  laa.  [TW^ 

refetred  to  Om  LhjUund  Cahf  Co.  v  'tr^^4m 

Giu  Co,,  m  U  T,  126,  129,  3S  W.  E.  Dig,  SSQ  ^  ni 
question  of  what  are  proper  laoilltiet  nwwt  b»  date- 
mined  with  reference  to  the  nature  of  touplmpc 
oommunication.  As  soon  as  one  party  iwfta  Ai 
section  into  operation  the  other  party  baa  eomiattn 
rights,  and  both  are  entiUed  to  proper  faeilitioa  ^m 
if,  to  facilities  proper  in  the  interest  of  bot^  pVM 
^  Sfcctiona  1  and  2  of  the  order  of  1S9^  do  not  mpptf^ 


VoL  TiTTT. 
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areas  whioh  are  ooterminona,  and  that  is  the  mesDiog 
of  the  word  *<  only.*'  For  the  parposes  of  this  ease 
there  is  no  Postmatter-General*8  order  of  1899  at  all. 
The  Postmaiter-Geoeral  m%j  have  intend<>d  that 
there  shonld  only  be  interoommonioatton  where  the 
parties  oonld  agree  on  what  facilities  should  be  given, 
and  this  is  all  the  more  probable  owing  to  the  nseless- 
sess  of  iatercommnf lication  without  harmoay.  [  They 
also  referred  to  Powell  Duffryn  Steam  (hal  Co»  t. 
Taff  Vale  Bailway  Co.,  9  Cb.  App.  331,  22  W.  B. 
Dig.  121,  and  Ryan  v.  Mutual  Tontine  Westminster 
Chamheri  Association,  41  W.  R.  146.  [1893]  1  Ob. 
116.]  We  say  that  eqnality  is  the  k»-yDote  of  the 
•ecaon ;  let  each  party  lay  the  wires  rendered  neces- 
sary by  bosioess  originating  oq  tbeir  system,  aud 
then  there  will  be  facilities  for  equal  commanication 
between  the  subscribers  on  the  two  systems.  What- 
ever we  propose  for  the  plaintiffs  to  do  we  are  prepared 
to  do  ourselves. 

Buekmcuter,  K,C.t  in  rpply. — ^The  argument  that 
the  Postmastar-Gtoeral  d.d  not  ioteod  that  there 
should  be  intercommuuioation  between  conterminous 
areas  is  impossible.  The  order  recites  the  Act,  aod 
section  1  of  the  order  contemplatfs  every  case  except 
those  covered  by  section  2.  If  intfroommunication 
is  only  to  come  if  and  when  the  parties  agree,  there 
there  is  no  virtue  in  the  statute.  What  the  defend- 
ants suggest  is  not  intercommunication  between  the 
two  systems  as  a  whole,  but  they  offer  us  the  use  of  only 
BO  much  of  their  system  as  connects  their  8u>)soribers 
to  the  nearest  exchange.  South-Eastern  Railuniy  Oo. 
▼.  Railway  Commissioners  does  rot  apply  bec-iuse  the 
X>otnt  there  was  as  to  the  special  poiveri  of  th^  com- 
missioners under  a  special  Act  (6  Q.  B.  D.,  at  p.  599) 

Cur,  adv.  vult. 
Buckley,  J.— -This,  I  am  told,  is  the  first  ctise  in 
inrhioh  application  has  been  made  to  the  court  to 
oonstme  or  enforce  the  Telegraph  Act,  1899,   with 
reference  to  intercommunication  between  competing 
telephonic  systems  within  the  same  ar^a.      As  the 
matter  is  one  of  considerable  public  importance,  I 
reserved  my  judgment  with  a  view  to  expressing  as 
clearly    as  I    am    able    the   view    whioh    I  take 
of  the  Act  and  of  the  remedies  available  for  its  en- 
forcement.   The  third  section  of  the  Telegraph  AcS 
1899,  contemplates  a  state  of  circumstances  in  which 
an   existing     company,    enjoying    a   non-exclusive 
licence  from  the  Postmaster-General,  has  provided  a 
system   of   public  telephooic  communication  in  an 
exchange  area,  and  it  is  proposed  to  grant  another 
Hoence  to  the  local  authority,  or  to  anotner  company, 
to  provide  public  telephonic  commuoioation  in  the 
same  area.    Subject  to  certain  conditions  being  com- 
plied with,  sub-sections  1  and  4  give  the  existing 
company  certain  benefits,  the  former  a  benefit  in 
respect  of  underground  wires,  and  the  latter  a  b^^nefit 
by  way   of  extension  of  the  term  of  its  existing 
licence.      Then  follows  sub-section  5,  upon  which 
the  qnettion  in  this  action  arises.    It  is  a  sab-section 
in  favour  of  the  new  licfufee.    It  provides  that  if  the 
licence  of  the  existing  company  is,  under  the  Act, 
extended  for  a  certain  substantial  time   (not   less 
than    eight   years),    the   new   licensee   shall   have 
the     benefit    of     a    certain    option.        The    new 
licensee  can,  by  request  addressed  to  the  exiitine 
company,  require  the  existing  company  to  afford  all 
proper  facilities  for  the  transmission  of  telephonic 
messages  between  persons  using  the  system  of  the 
existing  company  and  persons  using  the  system  of  the 
new  licensee,  provided   that   the   new  licensee   so 
requiring  intercommunication  shall  in  such  ccmc  afford 
similar  nusilities.   The  sub-section  provides  that  these 
facilities  shall  be  afforded  under  suoh  drcumsfauces 
and  on  such  terms  and  conditions  as  may  within  six 


mouths  from  the  passing  of  the  Act  be  pressribed  by 
an  order  of  the  rostmaster-General.    It  is  obvious 
that,  if  a  right  to  intercommunication  arises,  many 
qufstions  may  present  themselves  as  to  the  terms 
which  may  be  fair  as  between  the  existing  company 
and  the  new  licensee  in  the  matter.    I  may  instance 
the  following:  Fir^t,  the  question  as  to  how  the 
expenses  of  connecting  the  two  systems  are  to  be 
borne  betv^een  the  two  companies,  or  by  one  and 
which  of  them ;  secondly,  the  question  who  is  to  do 
the  work  of  miking  the  connections,  whether  each 
company  can  call  on  the  other  to  do  the  necessary 
work  on  its  own  land,  or  can  without  trespass  go 
upon  the  laud  of  the  other  party  for  the  purpose  of 
doing  th<)  work  itself ;  thirdly,  the  question  whether, 
as  between  the  two  uii dec  takings,  tbe  one  ought  to 
make   to   the   other   any    and    what   payment   for 
the    advantages   arising   from   intercommunication 
to    their    respective    customers.      The    one    under- 
taking    might    be    of     extensive     mileage,     with 
a    larg«4    number    of    exchanges,    having    a    com- 
plicate  reticulation   of   junctions   between    them, 
and  a  large  stuff  of  clerks.     The  other  might  be 
of  very  small  dimensions  in  all  these  respects.    It 
is  not  self-evident  that  intercommunication  would  in 
justice  be  given  without  providing  for  a  payment  to 
be  made  by  the  one  undertaking  to  the  other.    As  to 
all  this  and  other  like  matters  whioh  might  be  sug- 
gested the  Act  is  silent.    If  they  are  to  be  provided 
for  it  must  be  by  ihe  order  which  the  Postmister- 
General  had  power  to  make.     It  was,  I  think,  com- 
petent to  him  to  have  d^^alt  with  all  these  under  the 
words  *'  terms  and  conditions.''    He  might  probably 
have  dealt  with  other  matters  under  the  words  "  under 
such  circumstancea"    The  defendants  argued  that 
under  one  on  ther  of  those  expres8i;>ns  the  Postmaster- 
General  could  have  done  more,  and  could  have  deter- 
mined what  are  proper  facilities,  and  that  he  ought 
to  have  done  so,  and  furtlier  (for  the  argunent  was 
actually  carried  to  this  ler*gtb),  th%t,  inasmuch  as  he 
has  not  done  so,  I  cannot  determine,  and  no  authoiity 
can  determiue,  what  are  proper  facilities,  and  that 
the  parties  must  agree  amongst  themselves  as  to  what 
they  are,  aud,   failing  agreement,  the  Act  breaks 
down.  I  do  not  accede  to  the  argument  or  any  part  of 
it.    Ttie  Postmaster-General  could  by  his  order  deter- 
mine the  circumstances  under  which,  and  the  terms  and 
conditions  upon  which,    proper  facilities  shall  bs 
afforded.  But  the  Act  does  not  remit  it  to  him  to  say 
what  proper  facilities  are,  and  the  statutory  light  can- 
not ke  a  right  to  that  whioh  the  parties  agree.  That  is 
equivalent  to  saying  that  there  is  no  statutory  right, 
for  either  party  could  in  that  case  defeat  the  statute 
by  refusing  to  agree.    Within  the  six  months  the 
Postmaster-General  did  make  an  order  within  the  Act 
of  Parliament.    Its  effect,  for  any  purpose  relevant  to 
the  matter  before  me,  is  only  this,  that  by  artiule  1  it 
provided  that  the  new  licensee  must  have  a  certain 
number  of  subscribers  before  it  could  demand  inter  < 
communication,  and  by  article  4  provided  for  certain 
terminal  cbargee  which  might  be  made  by  the  old 
company  and  the  new  licensee  respectively,  and  by 
article  5  that  the  new  lictnsee  who  requested  the 
facilities  should  satisfy  the  Postmsster-Qeneral  that 
he  had  complied  with  article  1.    The  order  did  not 
deal  in  any  way  with  any  of  the  questions  which  I 
have  said  abcve  would  seem  to  require  adjustment  as 
between  the  two  uudertakings.    A  system  of  public 
telephonic  communication  comprises  and  includes,  I 
think,  at  least  the  following  factors :  First,  one  or 
more  exchanges,  at  which  by  means  of  switchboards 
any  particular  aubscribei  can  be  put  into  communica- 
tion with  any  other  subscriber ;  secondly,  where  there 
is  more  than  ore  exchange,  j motion,  or  trunk  lines 
running  between  the  exotianges;  thirdly,  a  staff  of 
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petiona  at  each  ei:chaQge  to  control  the  airltobboATds 
and  make  tbe  contmuciicatrjiis  ;  siid,  fourthly,  eep^rikie 
linei  from  what  is  called  a  atatioo  (that  ie  to  la^,  a 
ouatomer'i  r^ii deuce   or   place   of    buBinesa)   to   tbe 
excbonge  which  ia  ueareat  to  that  place i     Ttie  proper 
fftOilities  mealioned  in   sab^ifctioa    5    are   facUitiei 
for  the  tratiimffiaioQ  of  telephonic  messages  bet  wean 
the    onBtoiners     u^ing    the    one    syatem    and    the 
euitomers    using     the     other    ajstem,     and    tboae 
mnst  be,    I    thmk,   proper    fad  I  idea    for  uaing   all 
auoh     of     tbe    eeveral     component     parta    of     the 
ay^tem  which  I  have  desoribed  aa   are  ia   a  proper 
cotirae    of   tha  busioeaA  appropriate    for  tbe  trana-^ 
mission  of  tbe  meesagei*     If  intercommnnioation  ia 
estabUabed,  tbea  tbe  customer  of  eompacy  A  is  to 
have  propE^r  facilitiei  for  uaing  all  thoae  parti  of  tbe 
ayatem  of  company  6  which  are  appropriate  for  the 
purpose  of  communicatinpf  telephonically   with  the 
customer  of  company  B«    It  ia  aiugolarf  no  doubt^  that 
if  undertaking  A  be  a    large    oae,    with   extensive 
mileage,    a    numbar    of    excbaugea,    a   large    ataff 
employed,  and  tbe  lik^,  and  company  &  an  nnder- 
taking  am  all  in  all  theses  respects  tbe  Act  and  the 
Ofder  made  under  it  should  have  entiled  B  to  call 
upon  A  for  i a ter communication  without  providing 
lor  any  payment  to  be  maile  by   B  to  A  for  tbe 
advantage.     I  ae?,  however^  two  grounds  upon  which 
this    may  not  bs  nnteaac^n^ble.      First,    when    the 
customer  of  company  A  and  the  ouatomer  of  com  pan  y 
Benjythe  benefit  of  tt'lephonic  communication,  it 
may  be  aaid  that  each  injoya  equally  the  reciprocal 
advantage  of  hearitig  from  and  speaking  to  the  other. 
The  customer  of  oompany  A  baa  the  right  aa  between 
him  and  hia  company  to  ua@  M  the  appropriate  wires 
and  other  parts  of  the  system   of  company  A  ;    the 
customer  of  company  B  haa  a  like  right  aa  regards 
the  wires  and  othtfr  parts  of  the  system  of  compaay 
B*      Tbe  intention  of  tbe  Act  and  order  may  b^^ 
and  I  tbiok  is    that  when  the  statutory  right   of 
intercommunication    has    arisen    each    of    the    two 
customers    shall    be  entitled    to   converae    over   the 
aggregate    mileage,    over  some  part  of  which  each 
has    by    contract  with  h's    cimpany  the    right    of 
communication*       Whether    this    bi    so    or    IlO^    It 
aeema    to    me     that    the     Act    and     order     have 
created     the     right,      and     that     if     the     right 
to     intercommumca  ion     has     arias^n     and     inter- 
com muni  cation  has    been  estabHahed    tho  right    of 
the  oustomer  of  company  B  i^  to  have  proper  facilities 
over    every    part    of     the    ay  a  tern    of    company    A 
j  utt  aa  much  as  if  he  were  a  customer  of  company  B 
Ijecondly,  it  ia  noticeable  th^t  ihe  new  licensee  nesd 
Lot  rcque&t  intercommunication  unkas  Le  desires  it, 
80    tbat    no    ooijaidrration   neceBsarlly  ariaea  aa  to 
whether  it  would  be  fair  that  that  company  ahould 
receive  a  payment,  and  that  the  existing  company 
only    becomes  bound    to    give    intercommuLication 
upon  request,  if  it  has  availed  itself  of  the  right  with- 
in sub- section  4  of  having  the  term  of  ita  licence  ex- 
tendei!,  so  that  no  consideration  oeceaiatily  ariaea  aa 
to  whether  it  would  be  fair  that  that  company  ahould 
receive  a  payment*     In  other  words,  eauh  company 
may  if  so  mitidtd  so  conduct  itaelf  as  that  intercom- 
munication under  the  Aot  will  not  reaalt,  ao  that  it 
cannot  be  aaid  that  anything  unfair  ia  beiog  imposed 
upon  either  company  if  it  does  result. 

Having  said  thus  much  upon  the  Act  of  Parlia- 
ment»  I  [aaa  to  a  statement  of  tbe  facts  in 
thia  caae.  The  revelant  facta  are  that  the 
defend  an  ta  bad  before  Sep  tern  b  r,  1902,  eatablished 
a  syatem  of  public  telephonic  communicatioD  in 
the  Swansea  areai  and  that  in  Sfptember^  1002, 
tbe  Postmaster -General  granted  a  new  Hcenoe  to 
1h«  plaintiOts  over  the  same  area.  At  the  aame 
time  the  Postmaster- Qenerd^l,  again  under  the  Act, 


granted  tbe  defendants  an  extension  of  tbmr  tli«fi 
existing  Mcecce  for  a  period  aaoh  aa  to  call  section 
3*  aiib-secfeion  5,  into  operatiou*  In  November, 
1903,  the  plaintiffs  bad  eatablithed  and  th«n 
opened  their  ayatem*  On  the  1st  of  January,  1&04, 
they  made  a  request  for  iutereo  mm  am  cation  within 
section  3,  sub^section  5.  They  bad  at  that  time  tbii 
number  of  aubficril>era  required  to  satisfy  article  I  of 
the  ord*^r  of  the  Postmaster-Geceral.  Before  the  T 
of  February,  1904,  they  had,  within  article  5  of 
Foatmaater-Qeneral*s  order,  aatiB^ed  hitn  aa  to  ' 
fact,  and  the  defendants,  by  a  letter  of  the  2 ad  of 
Fobmary,  190 1,  were  informed  by  tbe  FoitinaMtiW 
General  that  be  waa  so  satisSed.  That  tb#  OOvpottr 
tion  had  the  requisite  nnmber  of  inbaorit>era  imO't  1 
in  di^pute^  but  I  mnst  say  aomethicg  further  «•  ta  tt, 
becanae  it  goea  to  coats.  By  a  letter  of  Ihe  8th  «f 
August,  1904,  tbe  defendants  waived  any  objeedao 
based  upon  their  allegation  that  the  facta  w«re  Mtdt 
as  above  stated,  and  by  another  of  tbe  lat  of 
September  they  repeated  that  they  were  prepared  (0 
accept  tbe  Po^t master- General* a  certiBoate  aa  to  the 
fact.  Nat  withstanding  this,  by  paragraph  6  of  the 
defence  tbey  denied  it.  It  ii  only  by  reaaon  ol  tiM 
fact  that  at  the  bar  their  oonnael  again  admitted  it  Unit 
the  plaintiffs  have  been  relieved  from  calling  evidence 
to  prove  iti  The  defendants  upon  the  correapoodeiioa 
raise  vaiious  other  contentions  to  which  I  need  not 
refer  beyond  saying  that  I  am  satisfied,  as  indaed 
Mr.  Gaine  admitted  in  tbe  box,  that  tbe  defendants 
desired  to  raise  every  objection  which  could  be  "^Mr. 
Gaiue  aaya  legitimately  could  be)  put  forward  to  pr»* 
vent  the  plaintiffs  from  obtaining  the  intercommom- 
Chti  n  which  they  bad  a  right  to  requesit,  and 
requested,  under  the  Act*  Tbe  defenduiti  had 
received  the  benefit  of  tbe  extis^naion  of  their  lioACda, 
but  intended  to  put  every  obstacle  (tbey  aay  legiteaii 
obata^e)  in  the  way,  to  prevent  the  resultant  iMseil 
to  the  new  licensee  of  obtaining  intercommitolo^ 
tioQ.  With  one  exception  these  objeationa  are  not  mom 
relied  upon. 

The   remaining  contention   la    that   npon    whkh 
ariaes  the  whole  question  which  I  have  to  daeidt 
in  the  action.     That  contention  is  at  foll>«t:  TW 
defendanta  have    a   central   exchange    at    Bamstia 
and  eleven  or  twelve  subsidiary  exohanger.     Altera 
contention  which  vai  ied  from  time  to  tim*,  m^  vtikk 
is  to  be  found  in  its  several  forms  in  letlHH  frdtn  tlbt 
defendants  of  the  7th  of  Harch*  the  10th  of  Aagoilt 
tbe  1st  of  September,  and  the  20th  of  Sdpteaibar« 
1904,  tbe  defendants,   by  their  last  coatontiofi^  •• 
stated  in  the  letter  of  tbe  20th  of  September,  rt^nlitl 
that  the  plain  tiff  i  should  provide  junction  idrcoitl  to 
diri'ctly  cDunect  the  plainti^^^  exchange  id  Sir«aMa 
with  the  defand&nts*  ei.chit]ge  in  Bvanse*,  snd  wilfc 
each  of  nine  of  tbe  defendants'  aabsi diary  exchttxigvi 
in  different  parts  of  the  area,  and  junction  oircmU  to 
connect  tbe  two  Mumbles  exchangea  with  tJt#  two 
Moirist^n  exchangea.    A  reference  to  plan  A,  irhkli 
for  the  purpose  of  illaatration  has  been  nied  m  l^< 
course  of  tht^ae  proceedings,  is  the  ahorteat  w»  ol 
convejing    what    this    contention    invdves.      'Tkm% 
existed  already  j  unction  or  trunk  lines  ninntiig  fgom 
Swansea— that  is,  from  the  defendants*  rxelu£tg«  in 
Swansea — to  each  of  these  subaidiary  ex^^D|^QS.    Th» 
defendanta  say  that  there  mu»t  be  duplicate  jctncliuB 
or    trunk    lines    from    Swanaea— that   is,    from   ^M 
pUintitF^*  exchange  \u  Swaneoa-'to  each  of  th««#  ettSA 
subsidiary  exchangeSi     In  other  words,  th«7  QOttlnd 
that  every  line  running  from  Swansea  to  a  suit  idivy 
exchange  mutt    be    duplicated    by    laying    s^iotliif 
jucction  or  trunk  line  from   Swansea  to   lH#  sftai 
point    To  make  plain  that  which  followa    X   wmmi 
state  that  the  defendants  dlacriminate  betiTMik  Hit 
case  in  which,  after  interoommuniuattQn  ii  ttt^b&bid. 
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the  originatiDg  call  oomes  from  a  oastomer  of  the 
plaintiffii  and  that  in  which  it  oomes  from  a 
customer  of  the  defendants.  They  say  that  when 
a  onstomer  of  the  plaintifib  makes  the  originating 
call  the  plaintiffs  most  perform  upon  their  own 
tnmk  lines  the  whole  service  of  the  message 
until  it  reaches  that  exchange  of  the  defend- 
ants which  is  nearest  to  the  station  of  the 
customer  to  whom  the  call  is  addrassed,  and  they  say 
that  they  are  wiUing  to  accept  the  like  obligation 
when  the  originating  call  is  made  by  the  defendants' 
customer.  I  fail  to  find  any  justification  in  the  Act 
of  Parliament,  or  founded  upon  reason  or  good  sense, 
for  this  contention.  On  the  contrary,  it  seems  to  me 
to  be  directly  in  contravention  of  that  which  the  Act 
of  1899  intended  to  secure.  The  object  is  not  to 
duplicate  the  systems  so  that  each  of  tbe  tv?o  uoder- 
ta]angs  shall  have  junction  or  trunk  wires  running  tj 
every  exchange  in  the  area,  but  that  the  customer  of 
each  company  shall  use  the  trunk  line  of  the  other 
company  running  to  the  cuitomer  of  the  other 
company  whom  he  wishes  to  address.  A  concrete 
instance  will  probably  most  readilv  convey  the 
contention  put  for  trard.  The  plaintiffs  have  a  j  unction 
or  trunk  line  from  Skewen  to  »  wansea.  The  defendants 
have  a  junction  or  trunk  line  from  Swansea  to 
Pontardulais.  Assuming  the  plaintiffs'  exchange  at 
Sivansea  to  be  connected  with  the  defendants' 
exchange  at  Swansea,  I  understand  the  Act  to  mean 
that  the  plaintiffs'  customer  at  Skewen  is  to  have 
from  the  defendants  all  proper  faoilifcies  for  the 
transmission  of  his  telephonic  message  to  PontardulaiSa 
and  for  that  purpose  to  have  the  use  of  all  the 
appropriate  parts  of  the  defendants'  system.  The 
defendants  say,  *<  No,  you  are  not  entitled  to  use  our 
trunk  line  from  Swansea  to  Pontardolais ;  the  only 
part  of  oar  system  which  you  shall  use  for  the 
purpose  of  this  message  shall  be  our  exchange  at 
j^ontardolais,  our  staff  at  that  place,  and  the 
subscriber's  separate  wire  from  that  place  to  his  house." 
There  are,  however,  other  parts  of  the  defendants' 
^rstem  appropriate  for  use  for  telephonic  communica- 
tion from  skewen  to  Pontardulais— namely,  the 
defendants'  exchange  at  Swansea,  the  defendants' 
staff  at  Swansea,  the  defendants*  trunk  line  from 
Swansea  to  Pontardulais.  The  defendants  say,  *'  No, 
you  have  no  right  to  use  any  of  these  for  the  purpose 
of  this  message :  you,  t^e  plaintiffs,  must  bring  the 
oommunication  on  your  own  wires  to  our  Pontardulais 
exchange,  and  you  cannot  require  anything  more 
from  us  than  that  we  should  from  that  point  send  it 
on  to  our  subscriber."  The  contention  is  extravagant 
and  directly  in  destraotion,  as  it  seems  to  m9,  of  that 
which  the  Act  intended  to  give.  *'  Bat  further,"  say 
the  defendantf,  "  our  junction  or  truok  lines  are  now 
fully  oooupied,"  meaning  by  that  expression  that  at 
the  busiest  hour  of  the  day  they  cm  carry  no  heavier 
load,  and  of  course  it  is  desirable  that  the  system 
shall  be  competent  to  deal  with  the  busiest  hour  of  the 
day  without  congestion.  This  is  a  matter  to  which 
oonsid^tion  is  due,  I  think,  in  the  sense  that  an 
obligation  to  give  proper  facilities  does  not  necessarily 
involve  that  the  servient  company  shall,  at  a  moment's 
notice  and  without  reasonable  time  to  adjust  itself  to 
the  new  demand,  accept  and  deal  with  a  large  addi- 
tion of  traffic.  Bat  except  in  this  sense  Uie  con- 
sideration is  not  relevant.  The  defendants  are  bound 
to  give  to  every  intending  customer  within  the  area 
telephonic  communication  on  proper  terms.  Their 
undertaking  is  one  which,  from  its  nature,  requires 
extension  by  increase  in  the  tnink  lines  as  traffic 
develops.  The  effect  of  the  Act  is  to  introdace  to  the 
defendants,  and  to  require  them  to  provide  for, 
additional  customers  who  are  entitled  to  service  by 
▼irtue  of  the  provisions  of  the  Act,  and  if  the  defend- 


ants' lines  are  insuffioient  to  carry  the  load,  then  I  ap- 
prehend it  is  their  business,  after,  of  course,  a  sufficient 
reasonable  margin  of  time,  to  provide  the  lines  neces- 
sary for  its  transmission,  just  as  much  as  it  would 
have  been  their  business  so  to  provide  for  any  new 
customers  of  their  own.  The  Act  nowhere  contem- 
plates that  the  new  licensee  shall,  to  the  extent  of 
any  deficiency  in  the  system  of  the  existing  company 
to  meet  the  new  traffic,  increase  for  the  existing 
company  the  capacity  of  the  system  of  the  existing 
company.  Moreover,  the  defendants'  lines  are  not 
congested  in  the  sense  that  they  cannot  bear  a 
heavier  load  at  times  other  than  the  busiest  hour  of 
the  day.  There  is  plenty  of  margin  at  other  times, 
and  if  intercommunication  were  established  at  once 
there  would  be  a  reasonable  possibility  of  dealing 
with  the  additional  traffic,  not  necessarily  as  speedily 
as  is  desirable,  bat  nevertheless  to  the  advantage  of 
the  customers,  and  by  degrees  the  service  could  be 
improved,  when  by  increase  in  the  number  of  lines 
the  congestion  which  I  will  assume  would  at  first 
result  at  the  busiest  hour  could  be  removed.  Eighty- 
five  per  cent,  of  the  plaintiffs'  traffic  is  in  Swansea, 
and  a  junction  between  the  Swansea  exchanges  would 
at  once  give  the  means  of  dealing  with  this  without 
raising  any  question  of  trunk  lines  being  congested. 
Throughout  the  arguments  addressed  and  evidence 
adduced  by  the  defendants  there  has  run  a  fallacy 
which  was  continually  repeated — ^namely,  that  they 
are  being  cdled  upon  to  do  something  for  the  plain- 
tiffs' customers  to  the  injury  of  their  own  customers. 
When  intercommunication  is  established  the  increased 
facilities  enure  not  for  the  plaintiffs*  customers  only, 
but  for  the  defendants'  customers  equally.  The  latter 
are  able  to  enjoy  a  facility  whicti  they  could  not 
enjojr  before— namely,  that  of  communicating  tele- 
phonically  with  persons  lying  outside  the  defendants' 
service.  In  the  events  which  have  happened,  the 
defendants'  customers  are  entitled  as  much  as  the 
plaintiffs'  customers  to  the  benefit  of  intercommunica- 
tion. Every  conversation  which  takes  place  by  way 
of  intercommunication  is  a  conversation  to  which  a 
customer  of  the  defendants  is  necessarily  a  party,  and 
of  which  he  has  the  benefit.  Many  months  ago  the 
plaintiffs,  at  their  own  expense,  laid  from  their 
Swansea  exchange  to  a  manhole  closely  adjacent  to 
the  defendants*  Swansea  exchange  junction  lines,  said 
to  consist  of  217  pairs,  for  the  purpose  of  connecting 
the  two  exchanges  at  Swansea.  The  defendants 
refused  to  connect  them.  The  plaintiffs  on  the  31st 
of  August,  1904,  offered  further  to  make  connections 
at  each  place  at  which  the  two  undertakings  have 
Bub-*exclianges  closely  adjacent  to  each  other — 
namely,  at  Mumbles  and  at  Morriston,  and  they 
further  offered  to  connect  any  further  sub-exchanges 
which  the  plaintiffs  might  provide  in  other  parts  of 
the  area  where  the  defendants  already  had  an 
exchange  if  the  defendants  on  their  part  would  do 
the  like.  The  defendants  did  not  accede.  Their  letter 
of  the  20th  of  September,  1904,  to  which  I  have 
already  referred,  constituted,  in  my  opinion,  a  refusal 
to  give  intercommunication  except  upon  the  terms 
there  stated.  And  that  refusal  was  repeated  by  Mr. 
Gaine  in  the  box.  On  the  3rd  of  November,  1904, 
the  writ  was  issued. 

The  question  for  determination  is  whether  the 
defendants  have  refused  to  afford  proper  facilities.  In 
my  opinion  they  have.  "  B  ut  then,  say  the  defendants, 
"  the  remedy  of  the  plaintiffs,  if  any,  is  only  in  damages ; 
they  cannot  have  an  order  that  the  defendants  do  afford 
proper  facilities."  They  so  contend  upon  t  wo  grounds 
— first,  that  this  court  cannot  determine  what  proper 
facilities  are ;  and,  secondly,  that  if  it  can,  an  order 
to  afford  facilities  would  involve  that  the  court  should 
enforce  the  performance  of  a  continuous  act.    As  to 
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!be  former  o!  tbeie,  it  may  well  be  that  tbe  court 
could  not  or^er  &  definite  nnuiber  oi  jiinctiou  lines  to 
be  laid,  or  a  staff  of  a  dudaed  number  to  ba   em- 
ployed,   or    the    busioeaa  to  be    conducted    in    auy 
particular  way»  or  anything  of  that  kind*     But  the 
court  may,  in  my  judgment,  indicate  th»t  a  oertam 
way  of  carry  leg  out  intercommunioation  is  the  proper 
one,  leaving  it  to  the  companies  to  determine  how,  as 
matter  of  workingi  it  can  be  carritd  into  effeoS  and 
Di-gativeiy  the  court  can  interfere  by  determmiogi  ai 
I  have  do^e  in  the  lormer  part  of  thia  jtidi^mant,  that  a 
partioulat  way  of  carrying  oul;  interc^mmiimcation  n 
oot  the  right  one.      This  is  a  c  mrao  famvhar  in  many 
casei  that  might  be  addaced.      In  cite^  of  nma^iiee, 
far  iDstance.  the  court  doei    not  take  in  hand  the 
conduct  of  the  buiineas  wbioh  ia  oausing  the  umaance 
aud  continuoaily  anperviie  it  and  ensure  that  it  be  eo 
carried  on  aa  that  there  ehall  not  be  a  nuisance.     The 
court  granta  an  icj  unction  ^  indicates  aometimes  for 
the  benefit  of  a  def  Andant  the  course  which,  upon 
the  report  o!  an  expert  referee,  tbs  court  thinks  may 
be   adopted    to   abate  the   nuisance,   and   givea  ^e 
defendant  an  opportunity  to  take  that  course.      He 
may  take  it  with  or  without  modifications,  or  ref  nae 
to  take  it  if  be  likes,  but  if  he  does  refuse  ths  court 
holdf  the  meana  of  compelling  him*      So  hero,  I  do 
not  propose  to  order  the  defendants  to  give  faoiMies 
in    any    defined    or    exhauitive    form,    but    I    wdl 
indicate   what    I    think    upon     the    evidence    they 
at   least   ought    to    do,    and  if    they    do   not   m 
that    way,    with    or    without     snob    midifioatLona 
a»  the  nature  of  their  bunneas  requires,  give  proper 
facilitiea,  I  shall  have   the  means  of  enforcmg  the 
order.     The  de tails ,  no  doubt*  must  ba  left  to  those 
who  have  the  conduct  of   the  undertaking,  but  the 
powers  of  the  oourt  are  oot  rendered  nugatory  if  the 
defeadauta  will  not  apply  their  mindi    so  to  conduct 
their  undertaking  aa  to  give  effeot  to  the  plamtiff* 
statutory  rights.  As  regards  the  second  obj  e  jition,  I  am 
not  prssaed  with  the  contention,  Tac  defendants  do  not 
come  h^re  to  say  that  they  refuse  to  give  mtercom- 
mnnicfttion.     On  the  contrary,  Mr.  Gaioe  has  said  in 
the  bo3L  that  if  he  c*nnot  Ingitimatel?  aupport  any  of 
the  objections  which  he  has  raised,  he  ii  prepared  to 
comply  with  the  defendants'  statutory  obligation  to 
give  interc^mmuuicalion.    Tarn  question  between  the 
parties  is  not  whether  intercommunication  shaU   bs 
given,  but  how  it  shall  ba  given.     Upon  the  evidence 
before  me,  1  think  that  proper  faciUties  include  the 
establishment  of    junctions    between   the   following 
exchangea  of  the  plaintiffi  aud  defendanti  respsc- 
ti^ely— ?i2i.»   first,    between    the    two   exchanges   at 
Swansea;    aecondly,  between  the  two  exchanges  at 
the  Mumbles  ;  and  thirdly,  between  the  two  exohangea 
at  Horriaton,  and  I  think  that  the  cost  ought  to  be 
borne  equally  by  the  parties.    The  proper  incidence 
of    the    cost    has    not    bseu    disputed    before    me. 
The    order    which    I    propose    to    maka    will    not 
involve      that      the      court     ahall      iotervene      to 
enforce     the     continuous     doing     of     a    auceeasion 
of  acts.     The  order  will   enforce  the  eitabliahment 
of    intercommunication.      Under    the    inatruments 
which   govern   the  defendants   they  are    bound,  as 
between  themaelvea  and  the  Post  master- Qaneral,  not 
to  give  favour  or  preference  to  any  person  whomioever 
OB  a  cuatomer  of  the  oompany.     They  muat  serve  the 
customera  of  the  plaintiffs,  who  under  the  Act  beooma 
entitled  to  facilities  for  transmisuonof  their  meis^gea, 
aa  much  aa  the  cuatomf  rs  of  the  defendants  themaelvea. 
The  court  may  safely   leave  it   to  the   Postmaater- 
General  to  enanre  that  the  ob  igations  of  the  service 
ihall  b#  observed  after  the  intercommunication  has 
been  established. 
The  judgment  which  I  pronounoe  is  as  foUowa; 
*  I  declare   that    nnder  section    3  (o)  of    the   Tele- 


*™ph  Act,  1899,  and  the  order,  and  la  tlie  ejwb 

which  have  happened,  the  plain ti£Ea  ate  entitl^  to  be 
afforded  by  the  defendanta  all  proper  facihtie*  for 
restricted  intercom munioation  withm  themwiuigoi 
the  order  between  persons  usiog  the  defeadmnta 
§yatem  aud  persons  using  the  plaiotvff*  systeui,  *^^ 
deelare  that  the  defendants  have  improperly  rafmnd 
to  give  suoh  proper  facilities.  There  will  be  aa  €irt«r 
that  the  defendtnta  do  give  such  proper  f*oalitie«, 
aud  there  will  be  liberty  to  apply,  Tne  d^fa^dwiU 
must  pay  the  coats  of  the  action.  Under  the  w^f 
reserved  either  party  can  apply  to  tbe  oourt  ;  •»<!,  a 
the  defendants  are  reaUy  in  any  difficulty  aa  tfiW 
connections  which  they  ought  to  make  or  the  faoUtorfc 
th^y  ought  to  give,  they  can  come  to  the  court  und« 
thia  liberty  and  not  leave  the  matter  to  be  determined 
in  the  moat  inconvenient  way— vi*  ,  by  a  motion  f« 
sen  ueatration.  I  may  aay  for  their  gmdanca  thijt.  ii 
at  present  adviied,  I  think  that  junction  ciremiti  at 
the  three  pUcea  which  I  have  named  and  facaiti«»  m 
using  them  will  be,  for  the  present  at  aay  «jw»  J 
compliance  with  the  order;  and  expeneni>ft  wiU  b^ 
show  whether  anything  and  what  further  i«  requiTHL 
SoUoitora,  Sharpt,  Parker,  FritcJmrdt,  i?<tri«m,  S 

lawford,    for   /,    Thmnai,   Town   Clotk,   Bwmam^; 

TT-  E.  L,  Gaine. 


Chan   Div.  »  Afril  6.  7.  H. 

Buckley,  J,  f 

In  ft  AliPEttSoy* 
Feglue  V*  GriXATT.  («•) 
Estoppel— Diipoaitioti   by  te9tatrix    under   ineap^^9~ 
Enirtf  of  ttnant/or  life  und^^r  wUl  ^nd  o^// uifilSM  If 
him  of  poU€MQry  title— Rfyhtt  of  remain^i^rm^mm 
Wht^e  a  married  tifomtn,  marritd  heffWt   ISSS,  jfiH 
posed  of  freehold  properly,  ooer  tehkh  4he  had  a  jauM-^ 
appointment,  infavoar  of  h^  hmhandfw  ^/<,  qyy* 
codicil  purported  to  devUe  certain  €4her  of  hrr  /riiiiiH 
properly  [over  which  9he  had  no  poum  of  appo4mimm)^^ 
her  htubandfor  lift  with  rem^iind^rs  Qt^,and  IA«  *'■■"■' 
entered  and  hdd  hoth  properti^i  for  twmi}f~om  yr 

IJdd,  that  the  hasband  luaa  mt  at&pped  fr^m        , 
the  validity  of  the  dispoHiion  hy  the  txtdicU  of  tk^  i 
perty    therein  comprimtr  and  that  the    ri^kU  vf  m 
Temaindermen  loere  barred* 

At  the  date  of  her  marriage,  on  the  0th  of  Mir** 
1871,  with  William  Anderson,  Ann  Andegion  wm 
entitled  in  fee  simple  in  poiaeaeion  to  eertain  pywHf*T 
(in  this  case  referred  to  as  the  Litchuroh  pnipi^N 
and  waa  also  entitled  in  fee  simple  in  IW«M* 
expectant  on  the  death  of  Blixabeth  Miliar  loe^lrii 
other  property  (in  thia  case  referred  to  as  the  Woomf 

property).  ,-  ^  -i 

By  an  ante-nuptial  aettleraent,  dated  the  lilh  ol 
Pdbruary,  1871,  the  Litchuroh  property  w^t  CO** 
veyed  to  the  uae  of  auch  p»r»on  or  partona  m  ^Aa* 
Anderson  ahould  in  writing  appoint,  and  m  ^oMttm 
appointment  to  the  separate  use  of  Ana  Am^  ^^ 
for  life,  with  remainders  over,  Th«  ^Ui^ 
contained  no  coven«nt  to  aettle  aftar-aeqiiiiwi 
perty. 

By  her  will,  dated  the  29th  of  AprU,  ISTt,  Am 
Anderton,  in  exercise  of  her  power  of  appointacrt 
under  the  settlement,  devia*»d  the  Lttchtirdi  prop«lf 
to  the  uae  of  her  husband,  William  Anderstto,  lor  fii^ 
with  remainder  to  her  brother,  Bdwin  Jobascm,  ^- 
trust  to  sell  and  divide  the  proceeds  among  her  1 
brothers,  Waiiam,  Prederiok,  ftud  Edmtt,  wd 
heirs,  ahare  and  share  alike, 

I    (a,)  Eeported  by  H,  H*  Kuio,  Ei^i.,  B»miter-a^ 
[  Lftw. 
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By  the  death  of  Elizabeth  Miller,  on  the  5th  of 
Kovember,  1872,  the  reveraionary  interest  in  the 
Worksop  property  fell  into  poseesrion,  and  by  a 
oodioil,  dated  the  20 ih  of  December,  1873,  Ann 
Anderson  purported  to  dispose  of  the  Worksap  pro- 
perty in  favour  of  her  husband  for  life,  with  re- 
mtinder  to  her  brother  El  win  Johnson,  upon  trust 
to  sell  the  same  and  divide  the  proceeds  b -it  ween  her 
three  brothers,  share  and  share  alike.  The  codicil 
provided  that  in  case  of  the  death  of  aoy  of  her  said 
brothers  in  the  lifetime  of  her  husband  leaving  issue, 
such  issue  should  take  their  parent's  share  of  the 
property  bequeathed  either  b^  the  will  or  the  codicil, 
and  in  case  of  such  death  without  leaving^  issue  the 
BhMre  in  both  properties  of  the  brother  so  dying  should 
[      go  to  the  survivors. 

Ann  Anderson  died  on  the  29 ch  of  May,  1882, 
leavin^f  her  husband  and  her  three  brothers  her 
surviving. 

William  Anderson  thereupon  entered  into  posses- 
sion of  both  the  LUchurch  property  and  the  Worksop 
property  and  continued  in  undisputed  possession 
until  his  death  on  the  8th  of  December,  1903. 
The  question  raised  by  the  summons  was,  shortly, 
whether,  having  so  entered  on  both  properties,  either 
under  the  will  and  codicil  of  his  wife  or  otherwise, 
he  could  claim  the  Worksop  property  against  the 
persons  entitled  in  remainder  under  the  codicil,  on 
the  ground  that,  being  married  before  1882,  his  wife 
had  no  power  to  dispose  of  the  Worksop  property. 

The  summons  was  taken  out  by  Ann  Elizabeth 
Pegler,  the  only  child  of  Bdwin  Johnson,  aud  her 
husband  for  the  determination  of  the  question 
whether  Ann  Elizabeth  Pegler  ^William  and 
Frederick  Johnson  having  both  died  m  the  lifetime 
of  William  Anderson  wiSiout  issue)  was  entitled  in 
fee  simple  in  possession  to  both  the  Litchurch 
property  and  the  Worksop  property. 

l^e  defendant  Jane  Gulatt  was  the  legal  personal 
representative  of  the  widow  (and  universal  devisee 
and  legatee)  of  William  Johnson,  the  eldest  brother 
and  heir-at-law  of  Ann  Anderson. 

William  Anderson  left  a  will,  of  which  probate  was 
g^ranted  to  the  defendant  Mary  Mason  as  attorney  for 
the  executor  to  whom  he  had  devised  his  real  estate. 

Buckmaatvr,  K*C,,  and  8»  Leeke,  for  the  plaiatiff«. — 
Ann  Elizabeth  Pegler  is  entitled  to  the  Worksop 
property  as  well  as  to  the  Litchurch  property,  as  the 
sole  surviving  issue  of  Ann  Anderson's  three  brothers. 
Ann  Anderson  bad  power  under  the  setUement  to 
dispose  of  the  Litchurch  property,  bat  being  married 
before  1883  had  no  power  to  dispose  of  the  Worksop 
property.  William  Anderson,  havioff  taken  the 
interest  given  to  him  by  the  will  in  the  Litchurch 
property,  could  not  diroute  that  Ann  Anderson's 
oodioil  disposed  of  the  Worksop  property,  though  in 
fact  she  had  no  power  to  so  dispose  of  it,  and  those 
olaimiog  through  William  Anderson  cannot  deny 
that  the  dispositions  made  by  the  codicil  were  valid  : 
DaUon  v.  Fitzgerald,  45  W.  R.  686,  [1897]  2  Oh.  86. 
As  was  said  by  Mellor,  J.,  in  Board  v.  Board,  22 
W.  B.  206.  L.  B.  9  Q.  B.  48,  54,  a  person  cannot  say 
that  a  will  is  valid  to  enable  him  to  take  a  benefit 
under  it,  but  invalid  so  far  as  regards  the  interests  of 
those  in  remainder  who  claim  under  the  same  will. 
William  Anderson's  possession  must  be  treated  as 
possession  under  the  wiQ,  and  his  possession  was  for 
'f  the  benefit  of  those  claiming  under  the  will.  The 
f  property  tiierefore  goes  on  the  death  of  William 
,  Anaerson  to  Ann  Elizabeth  Pegler,  who  claims  under 
;     thewilL 

AMwry,  K.C.,  and  W,  8.  Sherrington,   for   Jane 

Qillatt. — ^This  defendant's  interest  is  ^t  of  the  heir- 

^    at*law  of  Ann  Anderson,  and  it  cannot  be  disputed 


that  the  claim  of  the  heir-at-law  has  been  birred  by 
adverse  possession. 

Cann,  for  Mary  Mason.— This  defendant  is  entitled 
to  the  Worksop  property  as  legal  representative  of 
of  William  Anderson.  William  Anderson,  by  being  in 
possesiion  from  1882  to  1903  acquired  a  good  statu- 
tory title  to  the  Worksop  property  as  against  all  the 
world.  The  argument  of  the  defendants  in  Dalton  v. 
Fitzgerald,  before  Stirling,  J.,  is  applicable  to  this 
defendant's  case.  The  authorities  may  be  divided 
into  two  classes :  First,  casss  where  the  testator  has 
no  title  but  makes  a  devise  which  would  be  effective 
to  pass  the  property  if  he  had  a  title,  such  as 
Board  v.  Board  and  Hawkshee  v.  Hawksbee,  11 
Hare  230 ;  and  secondly,  cases  where  the  testator  has 
a  good  title  but  cannot  make  an  effective  devise,  such 
as  Paine  v.  Jonee,  22  W.  B.  837,  L.  B.  18  Eq.  320, 
and  In  re  Stringer's  Estate,  25  W.  B.  815,  6  Oh.  D.  1. 
In  the  latter  class  of  cases  a  person  who  enters  under 
the  impression  that  he  is  taking  under  the  will 
is  not  estopped  thereby  from  setting  up  a  title 
against  the  remainderman.  The  present  case 
falls  into  the  latter  class.  Ann  Anderson  had 
a  good  title  but  no  testamentary  capacity. 
In  Paine  v.  Jones  Malins,  V.C.  distinguishes 
Hawksbee  v.  Hawksbee  and  Anstee  v.  Nelms,  1  H.  &  N. 
225.  Under  the  old  law  by  which  a  testator  could  not 
dispose  of  lands  acquired  after  the  date  of  the  will,  if  a 
will  was  insuffloiently  executed  to  pass  realty,  no  case 
of  election  arose,  the  will,  so  far  as  it  purported  to 
affect  realty,  being  considered  as  non-existent 
{Sheddon  v.  Goodrich,  8  Yes.  481),  and  so,  too,  where 
the  testator  was  incapacitated  by  infancy  or  cover- 
ture: Hearle  v.  Oreenbank,  3  Atk.  695;  Rich  v. 
Cockell,  9  Yes.  369;  and  Theobald  on  Wills  (6th  ed.), 
Ill,  112. 

Backmaster,  K,C,,  in  reply. — ^The  argument  for 
Mary  Mason  rests  upon  Paine  v.  Jones,  but  in  that 
case  there  were  special  circumstances.  Mary  Mason 
can  only  escape  from  Dalton  v.  Fitzgerald  by  saying 
thst  Paine  v.  Jones  lays  down  a  principle  and  applies 
where  the  f  aots  are  partly  but  not  wholly  the  same  as 
there.  Lopes,  L.  J.,  lays  down  a  principle  in  Dalton 
V.  Fitzgerald  which  c  )vers  this  case,  and  Mellor,  J., 
lays  down  the  same  principle,  though  less  distinctly, 
in  Board  v.  Board. 

Car,  adv.  vuU, 

Buckley,  J.^At  the  date  of  her  will,  on  the  29th 
of  April,  1871,  Ann  Anderson,  who  was  married  on 
the  9th  of  March,  1871,  was,  by  virtue  of  a  power 
contained  in  hsr  msoriage  settlement,  dated  the  17th 
of  February,  1871,  competent  to  dispose  of  the 
Litchurch  property,  and  she  made  a  testamentary 
disposition  of  it  under  which  her  husband  William 
Anderson  took  a  life  estate.  At  the  date  of  her  codidl, 
on  the  20th  of  December,  1873,  Ann  Anderson  was 
entitled  fur  an  estate  which  had  fallen  into  possession 
by  the  dropping  of  a  life  on  the  5th  of  November, 
1872,  in  the  Worksop  property,  but,  being  a  married 
woman  married  before  the  Married  Women's  Property 
Act,  1882,  she  had  no  testamentary  power  over  it.  Bv 
her  codicil  she  purported  to  devise  it  to  her  husband, 
the  said  William  Anderson,  for  life,  with  remainder 
over,  and  confirmed  her  wilL  Ann  Anderson  died  on 
the  29th  of  May,  1882,  and  thereupon  William 
Anderson  entered  into  possession  of  both  properties, 
and  so  continued  unUl  his  death  on  the  5th  of 
December,  1903.  Under  these  circumstances  Ann 
Anderson's  heir  does  not  dispute  that  he  is  barred  as 
regards  the  Worksop  property  by  adverse  possession. 
The  question  is  whether  William  Anderson's  estate  is 
entitled,  or  whether  the  gift  of  the  Worksop  property 
after  William  Andersoirs  death  contained  in  Ann 
Anderson's  oodioil  is  to  have  effect  as  against  William 
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Anderson  and  those  deriving  title  mider  him.     !»  it  a 
trae  prapoflition  tbut  William  Aod^raon  enter«d  under 
Ann  Aoderion's  testamentary  diiposttion^  and  th»t  he 
ood   those  claimmi^  under  him  are   eetopped   frc»m 
tayidg  tbat  her  teatameiitiry  diipoiition  of  Worktop 
waa  invilid  beaauie  atie  had  no  teit'imeiitary  power. 
The  plaiPtiff,  who  olaTm*  under  the  t^stamen'^ary  di«- 
poaitiou,  eays  that  Mellor^  J**i,  ientenoe  in  Board  t. 
Board,  h.  R*  9  Q.  B  4S,  at  p*  5i,  appVie*— vi^,,  **  A 
peraon  cinnot  sty  that  a  will  is  valid  to  enabte  hira 
to  tfitke  a  benefit  under  it,  hut  Invalid  so  far  a^  reg  »rds 
the  intereata  of  thosB  iu  remiinder  who  claim  und^r 
the  aama  will**      Board  v»    Board   was  a  oa^e  of  a 
testamentary  iastcaoaent  validly  executed  by  a  pen  on 
who  had  oo  title  to  the  pfopefty   in  dUpiite.      Ita 
prinofple  doe»  n^t,  I  think,  apply  tc»  the  case  of  a 
person  who   hai  a  title  but  doe  3  not  (becauia  the 
OAunot]  devbe.     An  analogy  is»  I  tbink^  to  ha  found 
in  the  cases  ai  to  eleotioii  aoder  the  old  law  when  a 
mau  could  not  dispose  by  will  of  lands  acquired  after 
the  date  of  hia  wilL    In  th^ie  caiei  it  wai  held  that 
if  there  was  a  will  validly  exeouted  and  exprdsaiag  a 
clear  intention  to  diipoae  of  th?  after* acquired  landa 
the  heir  was  put  to  his  election^  but  that  iC  the  will 
was  inauffiicently    executed   to    pass  realty,  or   the 
testatrix   by    reason    of    infancy    or    overture   was 
inoompateiit  to  die  pose  by  wilU  no  ease  of  election 
arose:  Hmrle  v*  ifreenhafik,  Sheddtm  r.  GjOilrtck,  and 
lae  Blicktock  v,  Grindle,  17  W.  E.  lU,  L.  E,  7  Eq. 
2lOi     In  IleurleY*  Gneabanhj  3  Atk,  69o,  at  p.  715, 
Lord  Hardwicke  says :  **  Bnt  suppoie  the  execution 
of  the  power  is  bad,  yet  it  is  said  the  pla\ntilF-i  have 
Mk  equity  to  compel  the  infant  to  let  them  take  the 
real  estate^  for  she  shall  not  take  both  by  the  will 
and  against  the  will.     In  general  this  rata  is  rights 
and  founded  on  proper  premisses  but  a  wrong  con- 
elusion;    for  this  par  pose  see  the   case  of  Hoifa  v, 
Mordauni^  in  2  Tero*  581 :  see  also  Morris  v.  Barrown^ 
2  Atk*  629.     I  am  of  Qploioa  that  the  infant  in  the 
present  case  is  not  to  be  compelled   to   make  her 
election.     For  the  instrument  here  b&iog  void  aa  to 
the  real  eetatCp  there  is  no  instance  where  an  infant 
has  in  such  a  ease  been  oompellod  tomtke  an  election, 
for  here  is  properly  no  will  at  all  as  to  the  lands.     It 
is  like  the  caee  where  a  man  execntes  a  will  in  the 
presence  of  two  witnesses  oaly,  and  devtsei  hia  real 
estate  from  his  heir- at- 1  a w^  and  the  psrsonal  estate  to 
the  heir-at-law;  this  is  a  good  will  as  to  personal 
estate,  yet  for  want  of  baing  executed  according  to 
the  Statite  of  Frauds  and  Perjueiea,  is  bid  as  to  the 
real  estate ;  and  I  should  in  that  case  be  of  opinion 
that  the  devisee  of  the  real  estate  could  not  compel 
the  hfir-at-law  to  make  good  the  devise  of  the  real 
estate  before  he  could  entitle  himself  to  his  p arson al 
legacy,  because  here  14  no  will  of  real  estate  for  want  of 
proper  forms  and  ceremonies  required  by  the  statute/' 
In  a  os!ie  like  the  present  the  questim  ia  not  whether 
the  eaTue  person  can  say  that  a  will  is  valid  for  bii 
benefit  but  invalid  in  other  respecte,  but  whether  he 
can  say  that  a  oertiin  part  of  a  testament  try  dis- 
position is  a  will  and  another  part  ia  not  a  will.     To 
such  a    case    the  laoguage    of    Mellor,     J.,    does 
not  in  my  opinion  apply*      Faint  v*  Jont$^  L.   B.  18 
Kq.  320,  is  an  authority  wbiali  upon  this  point  does 
not    seem  to  have  been  alT^oted  hy  the  subsequent 
decisions.        In    Dali(m  v.  FiizQf^rald,  [1S97]  2  Oh. 
86,  91^  the  deijision  of   Mtlins,  V,C,,  m    Paint    v. 
Jonm  is  no  doubt  considerably  shaken,   but  I  cannot 
see  that  Lindley,  L  J.,  threw  doubt  upon  it  upon  the 
question  which  I  here  hive  to  decide.      On  the  con- 
trary, the  observations  of  the  Lird  Justice  upon  Sir 
George  Jeasel*8   decision  in  In  re  8lringpr'A  Estate^  6 
Ch.  D,  1,  which  immediately  foUow  upon  what  he 
said  as  to  i'ai'nc  v.  Joms,  lead  me  to  think  that  he 
did  not  intend  hit  language  to  throw  any  doubt  upon 


Paine  v.  Jona  in  such  a  state  of  circnmitaiices  aa 
the  pre  lent.  He  seems  to  affirm  an  objection  to  tha 
extensi'in  of  the  doctrine  of  estoppel  to  beo^AoiaiiM 
who  do  not  dispute  their  t^stator'a  titl#,  b^t  do 
dispute  that  their  testator  made  a  valid  dispCMatBOO  d 
prop&rly  which  was  property  of  their  t^sta'or* 

In  my  judgment  William  Anderson  and  tho^t  wflO 
deiive  title  under  him  ace  not,  by  reascm  of  tb©  fact 
tbat  Wtliiam  Anderson  under  the  will  fintttred  ai 
tenant  for  life  of  the  Lit  ah  arch  property,  ««to^p8d 
frjm  denying  that  Ann  Anderson  made  a  good  toata* 
mentiry  dir»popvtioo  of  the  Worktop  property. 
It  resulU  that  Wdliam  Anderson's  estate  ia  entitled  to 
the  Worksop  proptrty.  There  is  in  any  CMO  ity 
question  of  election,  for  the  Worksop  property  wis 
not  the  property  of  William  Anderson. 

Silicitors,  Ftw  S  Go. ;  P&tc&ck  th  GcMard  lot  Mtj^ 
Vicken,  Son,  S  Brownt  Sheffield;  J,  B*  L»  ^ 
WaiU,  for  WhiUingham  i£  WilUmm^^  N<»ttii]^liftB* 


K.  B.  Biv.   1 
(Bigham,  J.)  J 


« 


Mayt^i- 


BiMPSON  Steamship  Go,  (LiMtTgn)   «t.   Pmxmzft 

UNDBEWlilTIirO  ASSOOIATXOIT  (IjiitiTaoJp  (<.) 

LufkriXHm  {M^arinc) — Uomtfiidton  of  warr<t»il]f — **  Xd 

to  proceed  enit  of  Simjapore** — Foya^e  fo  ai  p»rf  md 

of  Singapon^Ves^d  lost  before  Simgafiorv  rtachiaL 

A  time pdictj  of  marine  insurance  oaiUain^  (JU  fd- 

l  owing  warranty:    **  WarranUii  not  to  pr^tettd  tmit  4^ 

SingaporeJ^      The  vuhI  was  charUred  &»  eorrf  cnk 

from  Ocirdiff^  t*y  a  port  ea^t  of  Singapore.     $Vh&€^mi^ 

vogatfe  ih€  was  wrtclsed  off  the  Titnis  coct$t  and  li«L 

Hdd,  that  the  loii  woi  co&er&i  h^  ths  pdi^,  9ad  llaC 
at  the  tiine  of  the  lo§s  iher€  ht^d  &«»  flQ  modi  ^  ll* 
warrantg, 

Ac  don  tried  in  the  Oommsrcial  Oourt. 

Claim  for  £l,OQO  under  a  piticf  of  maniieiiiMrifiAi 
on  the  flte%niihip  Smw  Fdl^  which  wm  loil  bf 
stranding  oS  the  coist  of  Tunis  on  the  21th  oi  Apti, 

1904. 

J.    A     HumiUon,   KC\,   and    B^nhadU,   lor  t^     ^ 
plaintiffs, 

ScnUion,  K.a.,  and  D,  0.  Lmk,  for  tli«  iftlidiirti. 

The  facts  and  contention  appear  in  tb«  loUonif 
juifgment : 

BionAM,  J. — This  is  an  action  on  a  time  policy  ti 
recover  for  a  total  loss  of  a  ship  called  the  Scaw  /e^ 
and  the  iirst  quesdou  to  be  determined  ia  w hotter  Urn 
pulicy  was  in  operation  at  the  date  of  the  lo««.     Ha 
policy  ran  fcom  the  Ist  of  Karoh,  190*»  to  tho  lal  af 
M^rch,  1905,     Oo  the  16th  of  ApriU  l^^i.  thm  wmmd 
sailed  from  Cardiff  with  a  cargo  of  giaIs  for   Ste^ 
chau,  a  port  well  east  of  Singapore*    Wbmk  off  dt 
coMt  of  Tunis,  on  the  27  th  of  Aprils  l^CM,   s^  w« 
totally  lost.     The  defendanta  refuse  to  pay  mptm  tM 
ground  that  before  the  loss  occurred  thera  hid  baa^^ 
a  breach  of  a  warranty    in   the  policy,  the  dbol  <^| 
which  was   to  cause  the  policy  to  o«^ftse   to  tlieA" 
Tbe  warraniy  is  in  the  following  words :  "  l?tfT«Blai 
not  to  proceed  east  of  Sicrgapore  except  to  Jai^s  aii 
Australasia.'*     The  contention  ia  that  theoaoilivvi  Ibi 
ship  lifted  her  anchor  at  Cardiff  and  alMted  Oft  ksr 
voyage  to  Kiao-ch«u  she  wat   -'  prooaeJIiag  «mI  ^ 
Singapore,'*  and  therefore  breaking  ttie  wwrmmtf^ 

(a.)  Eepofted  by  W.  T-  Titbtoit,  Esq.,  Bamste^ 

ftt-lAW. 


■iHflfli 
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I  am  dUwly  of  opimoii  that  this  contention  is  wrong. 
There  was  at  most  merely  an  intention  to  proceed  cast 
of  Singapore,  and  an  intention  to  oommit  a  breach  of 
oonrse  does  not  itself  constitate  a  breach.  Bat  it 
was  said  that  the  question  is  goyemed  by  authority, 
and  two  cases  were  referrea  to.  In  CoUedge  ▼• 
Harty,  6  Bxch.,  p.  205,  20  L.  J.  Bzch.  146,  the 
policy  was  a  time  policy,  and  the  warranto  was 
that  the  ship  was  not  ''to  saU  to  any  port  in  the 
Belts."  The  nbip  did  sail  from  Newcastle,  bound  for 
the  Belts.  The  court  held  that  the  warranty  had 
been  broken  and  that  the  policy  had  ceased  to  attach. 
In  Simon  Itrael  &  Co.  ▼.  SedguHck,  41 W.  B.  163,  [1893] 
1  Q.  B.,  p.  303,  the  policy  was  a  yoyage  policy  on 
goods  from  the  Mersey  to  **  any  port  in  Spain  this 
side  of  Gibraltar."  The  goods  left  m  a  ship  bound  for 
Cartagena.  The  court  held  that  a  voyage  to 
Cartagena  was  not  one  of  the  ▼oyap;eB  coTcred  by 
the  policy.  Neither  of  these  cases,  in  my  opinion, 
aSidctf  the  question  before  me.  In  each  of  them  the 
▼esiel  sailed  on  a  yoyage  to  which  the  policy  did  not 
apidy.  In  the  present  case  the  only  prohibition 
was  that  the  yessel  should  not  navigate  waters  east 
of  Singapore,  and  she  never  did. 

The  next  question  is  whether  there  has  been  a  breach 
of  a  condition  indorsed  on  the  policy.  The  defendants 
are  a  dub,  and  the  condition  ii  in  the  following  terms : 
**  Every  member  shall,  if  required,  when  transmitting 
bis  proposal  for  insurance  or  as  soon  as  practicAble 
theraafter,  deliyer  to  the  manajg^ers,  duly  filled  up  and 
completed,  a  slip  or  form  provided  by  the  association 
for  the  purpose,  wherein  he  shall  state  the  rate  or 
rates  of  premium  and  conditions  of  all  other  insur- 
ances effected  by  him  on  the  steamship,  and/or  other 
insurable  interests  connected  therewith  insured  by  the 
association,  or  if  no  other  insurance  has  been  effected, 
such  slip  or  form  shall  be  filled  up  accordingly.  The 
managers  may  require  the  production  of  idl  policies 
refenid  to  in  such  slip  or  form  and/or  all  coverinff 
notes  relating  thereto.  Any  member  who  shall 
on  request  neglect,  or  who  shall  refuse  to 
deliver  such  slip  or  form,  duly  filled  up  and  completed 
or  produce  the  policies  refened  to  m  such  slip  or 
form  and  or  covering  notes  relating  thereto,  and  any 
member  who  shall  deliver  any  such  slip  or  form  con- 
taining any  misrepresentation  shall  absolutely  forfeit 
all  daim  which  he  shall  or  may  have  upon  the 
assodatbn,  unless  the  managers  and  directors  shall 
decide  otherwise."  It  is  ssid  that  the  plaintiff  never 
delivered  the  slip  or  form  referred  to  in  this  condition, 
and  it  is  true  that  he  did  not  do  so  in  relation  to  this  par- 
ticular policy  until  after  the  loss;  but  as  a  matter  of  fact, 
smd  on  the  evidence  before  me,  I  find  that  the*p1aintiff 
never  on  request  either  neglected  or  refused  t)  deliver 
the  slip.  He  was  no  doubt  asked  for  the  slip  more 
than  once,  but  it  hajmened  to  be  at  times  when  the 
information  requhrM  for  filling  it  up  was  not  at 
hand.  Thus  some  delay  arose.  It  did  not,  however, 
occur  to  anybody,  until  after  the  loss,  that  there  was 
ftny  neglect  on  the  plaintiff's  part  in  tiie  matter,  and 
I  am  satisfied  that  there  was  not.  Moreover,  I  doubt 
whether  the  condition  in  Question  applies  to  the 
present  case.  This  action  is  brought  upon  a  renewal 
p  ilic^,  and  no  proposal  was  ever  transmitted  within  the 
mesning  of  the  condition  by  the  plaintiff.  As  the  condi- 
tion stipulates  that  the  slip  is  to  m  transmitted  wii^  the 
proposJy  and  there  never  was  any  proposal,  I  doubt 
whether  the  condition  appUes  at  aU  in  the  present 
case ;  bnt  whether  it  does  or  not,  I  am  satisfied  that 
there  was  no  breach  of  it.  There  must  be  judgment 
for  the  plaintiff  for  the  amount  claimed. 

Sdioitors  for  the   plaintiffs.    Smith,  Bmdell,   ^ 
Bodi,  for  Vachdl  &  Co.,  Cardiff. 

Solicitors  for  the  d^endauts,  Ptikhard  ds  Sons, 


Feb.  27. 


|gou0e  Of  EorTrd* 

From  0.  A. ) 
(England).  ) 

Maas  v.  Pbppeb.  (a.) 

Bankruptcy^Bill  of  sdle^Eire  and  purchase  agreement 
— Cotourable  transaction — Inference  of  fact — Begis' 
traHon^BiUs  of  SaU  Acts,  1878  (41  4?  42  Vict.  c.  81) 
and  1882  (45  <£;  46  Vid.  c.  43),  s.  8. 

The  appellant  advanced  £2,000  to  a  puUioan  to  enable 
him  to  complete  the  purcTiase  of  an  hotel.  It  was 
arranged  that  the  appdlaat  sTiould  buy  the  furniture  in 
the  hotel  from  t7^  vendor  for  £2,000,  and  should  sell  it  to 
the  puUiean  under  a  hire-purchase  agreement.  This 
was  carried  out,  the  purchase  was  completed  and  ths 
hotel  carried  on  for  some  time.  The  publican  became 
bankrupt,  and  his  truetee  claimed  the  furniture,  which 
Tiad  already  been  seized  by  tTie  appellant  on  defauU  made 
in  payment  of  one  of  the  instalments  under  the  hire-' 
purchase  agreement 

Held,  that  the  £2,000  toas  a  loan  to  the  purchaser  of 
the  hotel,  and  that  the  hire-purchase  agreement  was  a 
seouriiyfor  the  loan,  which  was  void  for  want  of  regis* 
tration  as  a  biU  of  sale. 

Decision  of  the  Court  of  Appeal  (Mellor's  Trustee  v. 
Maas  &  Co.)  affirmed. 

This  was  an  appeal  from  a  decision  of  Court  of 
Appeal,  affinning  that  of  Wright,  J.  (50  W.  B.  Ill, 
[1902]  1  K.  B.  137). 

The  respondent  was  trustee  in  the  bankruptcy  of 
Mellor,  a  publican. 

On  the  4th  of  May,  1899,  Mellor  entered  into  an 
agreement  in  writing  with  one  Sykes,  whereby  Sykes 
agreed  to  sell  and  Mellor  agreed  to  purchase  a  free- 
hold property  known  as  the  Crown  Hotel,  Leaming- 
ton, together  with  the  furniture,  fixtures,  fittings, 
and  effects  therein,  save  certain  specifically  excepted 
furniture,  for  the  sum  of  £30,000,  whereof  the  sum 
of  £750  was  paid  by  Mellor  as  a  deposit  at  the  time 
of  signing  the  agreement. 

The  hotel  was  subject  to  a  first  mortgage  of 
£10,000,  and  it  was  a  term  of  the  agreement  that  the 
vendor  should  leave  the  sum  of  £12,500  on  second 
mortgage  of  the  hotel,  subject  to  the  first  mortgage, 
and  &at  such  sums  should  be  respectively  reckoned 
as  part  of  the  purchase  nrice  of  £30,000.  Mellor 
further  arranged  for  a  thira  mortgage  on  the  hotel  of 
£4,500,  leaviog  a  balance  of  £3,000  of  the  purchase- 
money  to  be  found  by  him. 

The  purchase  was  to  be  completed  on  the  15th  of 
May,  and  shortly  before  the  15th  of  May,  1899,  Mellor 
asked  the  appellant  (Maas)  to  advance  him  £2,000,  in 
order  to  enable  him  to  complete  the  purchase,  on  the 
security  of  a  further  mortgage.  This  the  appellant 
declined  to  do,  but  offered  to  lend  the  sum  on  a  bill 
ofsale,wldch  Mellor  refused.  At  length  it  was  agreed 
between  the  appellant  and  Mellor  that  the  former 
should  purchase  the  furniture,  fixtures,  and  fittings 
and  effects  from  Sykes  for  £2,000,  being  the  amount 
required  by  Mellor  to  enable  him  to  complete  the 
purchase  of  the  hotel,  and  that  the  appellant  should 
then  re-sell  the  same  to  Mellor  on  a  hire-purchase 
agreement. 

On  the  15th  of  May,  1899,  the  appeUant  bought 
the  furniture  for  the  sum  of  £2,000  from  Sy&s, 
and  on  the  same  15th  of  May,  and  before  the  com- 
pletion of  the  purdiase,  Mellor  executed  a  hire-pur- 
chase agreement  with  the  appellant,  by^  which  he 
agreed  to  hire  the  chattels  and  filings  specified  in  the 
receipt  and  inventory  for  a  sum  of  £2,412  16s.,  pay- 

(a.)  Beported  by  C.  H.  Gbaftok,  Esq.,  Barrister- 
at-Law. 
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able  by  equal  quarterly  inst&lmeatfl  of  £ld  Si.} 
extencliog  07er  eight  years,  and  upna  the  terma  tbat 
on  payment  of  the  naid  sum  af  £2,412  16i,  at  the 
timpi  and  in  the  manDar  ptescribed  by  the  agree- 
ment, the  chatt^h  and  thinga  ihould  bacome  the 
property  of  MelLor,  Mellor  also  signed  aa  agreement » 
binding  Mtnaelff  ai  loDg  aa  aiiy  money  should  be  due 
under  the  hiring  agreement,  to  parebaae  all  his  ^ines 
and  spirits  from  the  appellant'*  firm* 

The  purchaae  of  the  hotel  by  Mellor  was  then 
completed.  Maaa  did  not  take  posseasion  of  the 
fqrnitare,  whieti  remaiaed  in  the  hotel,  and  the  bire- 
purohase  agreement  was  not  registered  as  a  bill  oi 
■ale. 

On  the  19  tb  of  Dic&mber,  1900,  Mellor  wis 
adjndicated  bankrupt*  Maaa  aeti^ed  the  farniture 
the  day  before  the  receinng  order,  and  gave  notice 
to  the  truitee.  The  furniture  was  o1  aimed  by  the 
■ppdlant  Mama  under  the  hire-purchase  agreement, 
aud  i^lsQ  claimed  by  the  triiatee  in  b^nkruptcyi  By 
agreement  the  value  of  the  furniture  was  paid  into  a 
bank  to  abirie  the  result  of  the  tnaL 

Wright^  Jo  found  that  the  hite>purchase  agree- 
meat  was  a  security  for  a  loaUi  and  g^ve  judgment 
for  the  trustee  in  bankruptcy,  and  this  judgtuent  was 
afErmed  by  the  Court  of  Appeal. 

Maas  appealed* 

Herherl  /iV«(l,  KX-\t  and  Frank  Mellor  (G.  A,  Layion 
with  them),  for  the  appeUaut, 

Shfarman,  K/Jt  and  Uoraee  J.  EowIandSj  for  the 
raspondent. 

Earl  of  Halsbury,  LC— I  da  not  tliuk  it  ia 
ueoeBsary  to  go  thrcugb  all  the  facts  of  thla  case*  I 
I  think  Wright,  J.,  came  to  the  rfghfc  oonoluBion  aa  a 
matter  of  fact.  It  aeems  to  me  that  the  wbde  of  the 
evidence  points  in  one  direction.  I  do  not  think  that 
the  asle  to  Mr,  Maes  waa  a  reality.  I  thiok  the 
obvious  purpose  was  that  Mr*  Maas  waa  to  lend 
i;2;00il  to  gfet  the  security  of  the  furniture  and  y*t 
not  to  be  within  the  Bil^a  of  Bale  Aot ;  that  waa  the 
whole  object  ao  far  a  a  this  tranaactlon  was  concerned* 
Everything  rainei  a  Tcry  strong  presumptioi  tbat  this 
waa  a  colourable  sale*  The  only  thing  that  would 
have  brought  me  to  a  diJTereut  conclusion  would  have 
been  if  Mr^  Maaa  himeolf  had  been  called  and  had 
given  a  perfectly  clear  and  credible  account  of  how  it 
waa  that  the  original  arrangement  waa  completely 
altered  by  all  the  parties,  and  that  he  waa  to  become 
the  vendee  of  these  goods.  I  do  not  think  he  ever 
waa  that*  It  waa  for  those  who  insisted  upon  the 
a  lie  of  the  furniture  being  a  real  and  londfidt  aale^  to 
ba?e  proved  it*  In  my  view  the  judgments  of 
Wright,  J. ,  and  the  Court  of  Appeal  were  right,  aad 
I  move  your  lordahipa  that  the  appeal  be  die  missed 
with  costs. 

Lord  BCACNAOHrBN*— I  am  of  the  same  opinion, 
but  with  aome  heaitatiotK  The  learned  judge  has 
found  that  thia  was  not  a  real  sale  to  Maas,  but  a 
sale  to  Maaa  on  behalf  of  Mellor ;  e^d«  having  regard 
to  the  fact  that  Maa«  was  not  called,  and  consequently 
not  subjected  to  oross-examtnation,  I  &ra  not  prepared 
to  differ  from  the  learned  judge* 

Lord  James  of  Herefoui).— I  am  disposed  to 
agree  with  the  judgment  of  your  lordahipa,  but  I  am 
in  much  the  a»me  position  as  my  noble  aud  learned 
friend  Lord  Macnaghten*  The  esse  comes  before  us 
upon  an  allegation  that  a  wrong  inference  has  been 
drawn  from  facts  which  are  not  in  diBpute*  If  that 
ia  so,  I  think  thia  House  ought  to  deal  with  great 
oongideration  with  the  inference  which  baa  been 
drawn,  first  by  the  learned  judge  who  heard  the  ease 
in  the  first  instance,  and  secondly  by  the  Court  of 
Appeal,    For  my  owe  part,  I  am  not  quite  eertaln 


that  I  should  haye  drawn  the  same  inference  from  thfl 
facts ;  but  I  am  of  opinion  that  there  hai  not  baea 
enough  eatablisbed  here  to  show  that  the  inferenoa^ 
which  was  drawn  by  Wright,  J.,  a  judge  of  Tery  gnat 
expeTience  in  matters  of  bankruptcy,  and  by  tb« 
learned  judges  in  the  Court  of  Appeal,  was  oertaialf 
wrong* 

Lsrd  LiNDLBY,— 1  think  the  deciflion  of  Wiigbt,  J., 
w^a  perfectly  correat*  I  should  have  oamtt  to  tlia 
fanae  couclusion  myself*  I  have  not  tbt  ali^btefl 
hesitation  in  saying  tbat  this  wm  a  loui  on  security, 
and  that  there  was  n 3  sale  at  all. 

Appeal  dismissed* 

Solicitor  for  the  appellant,  Edward  Bfiieky, 

Solicitor  for  the  respondent,  WtHht^lon  Ti^^hr,  lac 
Rowhtnds  it  f7(U*,  Birmingbaiu* 


tTourt  of  npi»Fal* 


Appeal. 

(Collins,    M*K.,  and  MmtHev  mnA 

Cozen«- Hardy,  L.JJ*) 


May  11 


Case  v.  Colonial  Wharves  (Limitsd)*  {«,) 

MaiUr  and  iermtd^Emph^tn*   HnhiHttf — Attident^ 
Ciimpeiim  t  ion — EnraingB — A  mrafjn  weekly  m rnmft^ 
Costa  of  appetd —  IVorkmen'i  Commnmtion  ^cf,  IWi 
Schedule  L  (1)  (b). 
There  is  no  prestiviption  for  the  mtrpf^Sts  of  the  IIV^- 

mtii'A  CompiniatiQn  Att^    1897,  iha^  a  casual  li^ho/wwr 

emploijfd  by  the  hour  will  cotUinue  in  hi$  trnph^vm^fm' 

more  than  one  hoar. 

Where  an  applimni  under  the  Worl'mm'g  Oom^pmM' 

iion  Ad  apptaia  unsuccmi/tdly  againM  the  omowil  ^ 

conqteh^'iU&n  awarded  him,  the  catta o/  appe^  wUi Uid 

off  itgainst  hii  costs  in  (/*<  court  below^ 

Appeal  of  applicant  from  award  of  the  joidga  ol 
Whitecbapel  County  Court* 

A  workman  ecaployed  by  the  respond  en  ts  as  m  oainal 
taboi^rer  at  Od,  an  hour  worked  for  eleven  homa  ctt 
the  firet  day  of  his  employment  and  wat  thou  am- 
dent ally  injured*  The  coutity  court  jodga  beM  tkail 
his  average  weekly  earnings  were  no  more  than  »j*  W-, 
and  accorded  him  a  weekly  payment  of  2«i,  91* 

The  workman  appealed* 

Ditdd,  K.C.J  and  Oeorge  Philtpa,  fat  ihB  mppeBmalL 
— The  county  court  judge  ought  to  hftve  Idk 
account  the  probabuity  cf  the  workman  eoal  _ 

iu  hie  employment,  and  to  have  inquired  wb«tb#r 
there  was  any  evidtnce  that  the  applicant  would  lwv« 
worked  for  more  than  one  day  but  for  tb«  acoidjMil. 
and  for  how  many  days,  and  for  how  mudi  iit  Mln 
for  the  waek :  Ay  res  v.  Buck&id^e^  50  W,  B.  11^ 
[1902]  I  K*  B*  67* 

J,  A*  Simon f  for  the  reipmdenta^  waa  not  otUttd oa. 

Collins,  M.B*,  laid  that  in  Ayrca  v.  BudhtHdge  Vm 
workman  was  not  a  mere  casual  labourer,  aad  that 
the  present  case  fell  wit  bin  the  decision  of  ^«  Hooaa 
of  Lords  in  Ljjsons  v*  Knowks,  49  W.  R,  696,  [t9ai] 
A*  C*  79,  aa  explained  by  the  Court  of  Appaal  la 
BaHkU  V.  SttUonj  50  W.  E.  149,  [1902]  1  E.  B.  73. 
The  costs  of  the  appeal  should  be  set  of  again,  t  thm 
coati  of  the  applicant  in  the  oourt  below. 

Mathew  and  Cozens-Haedy,  L* JJ.,  conoorrod. 

Appeal  diemtiBed, 

Solidtort,  Noon  <fe  Cl^rh;  EieMin^  Washim^m^  <§  Chu 

(cl)  BeporttMi  by  D*  H*  Chalmsbs-Huft,  E*^., 
Barristcr-at-X^w« 
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WiLKBS  V.  DOWELL  &  Co.  (LDCITBI)). 


C0T7BT  OF  ApPXAL. 


May  6. 


Appeal.  '\ 

(CoUind,  M.B.»  and  Maihew  and  [ 

Oozens-Hardy,  L.JJ.)  j 

Wilkes  v.  Dowsll  &  Co.  (Lihited).  (a.) 

Master  and  eervant^Employers'  liahility-'Acddent— 
Compensation — Accident  arising  out  of  the  employment 
— Fall  owing  to  epileptic  fit — Worhm/en^s  Compensa- 
tion Act,  1897  (60  iSb  61  Vid,  c.  37),  s.  1,  sub-section  1. 

The  applicant  was  employed  by  t?ie  respondents  in 
unloading  coal  from  a  steamer  at  their  wharf.  The  coal 
was  put  into  a  buckett  which  was  raised  from  t?ie  hold  by 
a  hydraulic  crane,  and  the  bucket  when  emptied  was 
lowered  into  t?^  hold  again.  The  applicant's  duty  was 
to  stand  upon  a  stage  next  to  the  opining  into  the  hold 
and  to  guide  the  bucket  when  it  was  being  lowered  into 
the  hold  by  the  crane,  and  to  give  signals  to  the  man  who 
was  working  the  crane,  WhUe  so  employed  he  was  seized 
with  an  epileptic  fit  and  fell  into  t?ie  hold  and  was 
injured.  Jn  proceedings  for  the  assessment  of  compensa^ 
tion  under  the  Workmen^ s  Compensation  Act,  1897, 

Held,  that  the  injury  to  tTie  applicant  was  caused  by 
an  **  €iccident**  which  arose  **  out  of^*  his  employment 
within  section  1,  sub^section  I,  of  the  Act, 

Appeal  from  an  award  made  by  his  Honour  Judge 
Addioon,  K.O.,  at  the  Greenwich  Gounty  Court  in  an 
arbitration  under  the  Workmen*!  Compensation  Act, 
1897. 

The  applicant  for  compensation  was  employed  at  the 
respondents'  wharf  in  unloading  coal  from  a  steamer. 
The  coal  was  put  into  a  buoEet  which  was  raised 
from  the  hold  by  a  hydraulic  crane,  and  the  bucket 
was  then  lowered  into  the  hold  again.  The 
applicant's  duty  was  to  stand  upon  a  staffe,  which 
was  made  so  that  he  could  look  down  the  hold,  and 
to  guide  the  bucket  by  means  of  a  long  pole  while  it 
was  being  lowered  into  the  hold  by  the  crane,  and  to 
nye  sig^ds  to  the  man  who  was  working  the  crane, 
while  he  was  standing  on  the  stage  engaged  in  his 
work,  he  was  seized  with  an  epileptic  fit  and  fell  into 
the  hold  and  was  severely  injured,  breaking  his  thigh 
and  fracturing  his  hip.  The  applicant  had  had  thi^ 
epileptic  fits  before  the  day  in  question.  The  county 
court  judge  was  of  opinion  that  he  was  bound  by  the 
authorities  to  hold  that  the  injuries  sustained  by  the 
applicant  were  not  caused  by  an  accident  arising  out 
of  his  employment  so  as  to  entitle  him  to  compensa- 
tion under  the  Workmen's  Compensation  Act,  1897. 
He  therefore  decided  in  favour  of  t^e  respondents. 

The  applicant  appealed. 

Ooerend  and  John  Duncan,  for  the  applicant. — 
The  injuries  here  were  caused  by  the  fall,  which 
was  an  accident,  and  none  the  less  because  the  fall 
was  caused  by  the  epileptic  fit:  Reynolds  ▼.  Acci- 
dental Insuranoe  Co.,  18  W.  B.  1141 ;  Winspear  ▼. 
Accident  Insurance  Co.,  29  W.  B.  116,  6  Q.  B.  D.  42 ; 
Laun'ence  ▼.  Accident  Insurance  Co,,  29  W.  B.  802, 
7  Q.  B.  D.  216.  The  word  <<acoident"  has  a  wider 
meaning  in  the  Workmen's  Compensation  Act,  1897, 
than  in  a  policy  of  insurance  against  accidents: 
I'enton  v.  Thorley  &  Co.,  52  W.  B.  81,  [19031  A.  C. 
443,  Turvey  ▼.  Brintons  (Limited),  62  W.  B.  195, 
[1904]  1  K.  B.  328,  in  H.  L.,  21  T.  L.  B.  Secondly, 
the  accident  arose  out  of  the  applicant's  employment. 
He  was  emploved  to  stand  upon  a  stage  dose  to  the 
opoEiog  into  the  hold,  and  if  he  fell  he  must  almost 
necessarily  fall  down  the  hold.  The  fall,  therefore, 
was  an  accident  arising  out  of  his  employment.  The 
Act  therefore  applied. 

Buegg,  E.O,,  and  W,  Shakespeare,  for  the  employers. 

(a.)  Beported  by  W.  F.  Barby,  Esq.,  Barzister-at- 
Law. 


—The  injuries  were  not  caused  by  ''accident  "  within 
section  1,  sub-section  1,  of  the  Workmen's  Com- 
pensation Act,  1897.  The  epileptic  fit  was  the  cause 
of  the  injury.  The  accident  insurance  cases,  as  was  . 
pointed  out  by  the  House  of  Lords  in  Fenton  y.  ThorUy 
db  Co.,  have  no  real  baaring  upon  the  meaning  of 
•<  accident"  in  this  Act.  Next,  if  the  injuries  were 
caused  by  "accident,"  the  accident  did  not  arise 
**  out  of  "  the  employment.  In  Fenton  v.  Thorley  db 
Co.  and  Turvey  v.  Brintons  (Limited)  the  only  question 
was  as  to  the  meaning  of  tiie  word  "  accident,"  and 
no  question  arose  as  to  whether  the  accident  arose 
"  out  of  "  the  employment.  The  disc  mo  here  caused 
the  fall,  and  the  fact  that  the  workman  was  at  the 
time  standing  near  a  hole  and  fell  into  it  could  not 
make  the  employers  liable.  The  employment  did  not 
in  any  way  cause  the  accident.  The  real  effective 
cause  was  the  disease— namely,  the  epileptic  fit,  and 
not  any  risk  arising  from  the  applicant's  employmentt 
The  applicant  carried  with  him  to  his  work  a  dis- 
ability arising  from  his  predisposition  to  epileptic  fits, 
and  he  cannot  throw  upon  his  employers  liamlity  for 
any  injury  caused  by  that  predisposition.  The  county 
court  judge  found  tiiat  the  cause  of  the  injury  was 
the  fit,  and  this  court  will  not  interfere  with  ^t 
finding. 

CoLUNS,  M.B.— This  is  an  appeal  from  the  decision 
of  Judge  Addison,  sitting  at  tne  Greenwich  County 
Court,  Dj  a  workman  who  met  with  an  injury  under 
circumstances  which,  it  is  contended,  brings  ike  case 
within  the  Workmen's  Compensation  Act,  1897,  as 
being  an  injury  caused  by  acddent  arising  out  of 
and  in  the  course  of  the  employment.  l£e  judge 
came  to  the  conclusion,  as  it  seems  to  me,  rather  as  a 
matter  of  law  than  as  a  matter  of  fact,  that  the 
injury  was  not  caused  by  an  accident  aricdng  out  of 
and  in  the  course  of  the  employment.  The  circum- 
stances were  that  the  workman  was  employed  close 
to  the  opening  into  the  hold  of  a  ship,  his  duty  being 
to  stand  upon  a  stage,  and  to  guide  a  bucket  whi(m 
was  lowered  into  and  raised  from  the  hold  by  means 
of  a  crane.  The  man  was  subject  to  epileptic  fits, 
and  he  had  a  seizure  while  he  was  standing  on  tiie 
stage  and  fell  into  the  hold  and  was  injai^.  The 
question  is  whether  the  injury  was  caused  by  acddent 
arising  out  of  and  in  the  course  of  tiie  employment. 

It  is  contended  that,  inasmuch  as  the  original  cause 
of  the  fall  wasthe  epileptic  fit,  which  was  a  oausecarried 
by  the  workman  to  nis  place  of  employment,  the 
inj^ury  which  he  sustained  was  not  caused  by  accident 
arising  out  of  the  employment,  but  that  it  arose  from 
what  Mr.  Buegg  called  the  idiopathic  condition  of 
the  man.  It  seems  to  me  that  that  argument  is 
excluded  by^  authority.  The  cases  of  insurance 
against  acddent  wmch  have  been  referred  to 
have  always  been  followed  and  have  never 
been  doubted,  and,  as  was  pointed  out  by 
the  House  of  Lords  in  Fenton  v.  Thorley  db  Co,, 
the  policies  in  those  cases  were  carefully  framed 
in  the  interest  of  the  insurers,  wiUi  tiie  object  of 
exduding  liability  by  reason  of  what  is  cttlled  the 
idiopathic  condition  of  the  assured  bringing  on  an 
injury  by  acddent.  In  Reynolds  v.  Accidental  Insurance 
Co,  the  assured,  while  bathiog  in  shallow  water,  was 
seized  witii  sudden  insensibility  and  fell  down  and 
was  drowned ;  in  Wine^^r  v.  Accident  Insurance  Co. 
the  assured,  while  crossmg  a  stream,  was  seized  with 
an  epileptic  fit  and  fell  into  the  water  and  was 
drowned ;  and  in  Lawrence  v.  Accident  Insurance  Co. 
the  assured,  while  on  a  railway  platform,  was  sdzed 
with  a  fit  and  fell  on  to  the  line  and  was  run  over  by 
an  engine.  In  all  those  cases  it  was  held  that,  not- 
withstanding the  special  stipulations  in  the  policies, 
the  injury  was  caused  by  an  acddent*     ik  otiier 
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wofdfl,  that  the  ^av/ia  proxima  must  be  looked  at^  tbe 
»ooid«Dt  biing  the  fftlliDg  into  the  water,  or  the 
falliog  on  to  the  railway  linej  though  the  original 
cause  of  the  fall  ia  each  caae^  a^d  therefore  the  more 
remote  cauts  of  the  injury,  was  the  a udden  seizure  at  a 
particular  pJacSi  It  is  said  that  those  eases  have  no 
application  to  the  Workmen's  Oompsnaation  Act, 
1897|  and  relianco  is  placed  uponiome  ohservations  in 
FaitoH  r*  Th&rky  it  Co,  in  the  House  of  Lordj. 
When  looked  at  thoae  observations  do  not  a£feot  the 
anthority  of  the  cases  upon  the  point  before  us.  The 
poiot  of  those  obserTatioai  is  that  the  reoifidf  of  the 
workman  is  not  to  be  limited  by  the  quaU£catioDS 
put  upon  the  meaning  of  the  word  "  accident  *^  by 
the  ipecial  contract  in  those  cases.  They  are  directed 
towardi  ihowing  that  the  words  *'  injury  by  accideut  ** 
in  the  Aot  are  wider  in  their  scope  than  limiJar  words 
in  the  special  contract  of  inauranoe.  If  what  happened 
would  be  ao  accidi^nt  within  a  policy  of  iuauranc© 
where  there  are  such  special  stipulationsi  ti  fortiori 
it  would  be  an  accident  within  the  meaning  of  the 
Actt  Moreover,  it  is  clear p  in  accordance  with  the 
principle  which  lies  behind  those  dtcisiouB,  that  the 
injury  in  the  present  case  was  an  iujury  by  accident* 
The  man  was  foaud  lyiug  in  the  hold.  The  cause  of 
his  inj Qries  was  the  fail.  That  fall  was  caused  by  tho 
idiopathic  condition  of  the  man  himself,  and  ou  that 
ground  it  is  said  that  the  injury  was  not  caused  by  an 
aocident.  It  is  precisely  there  that  the  principle  upon 
which  the  insurance  cases  are  fouoded  comes  in* 
Though  the  original  C4uie  of  the  fall  was  the  fit|  tho 
fall  itself  was  an  accident,  and  the  injury  was  caused 
by  that  accident. 

The  only  temainiDg  question  is.  Did  the  aoddent 
KTise  out  of  and  in  the  course  of  the  employment  ? 
When  once  one  gets  rid  of  the  confusion  arising  from 
the  fact  that  the  original  cause  of  the  fall  was  the  fit, 
and  the  confufiion  that  is  involved  in  not  dissevering 
the  actual  injury  and  the  cause  thereof  from  the  more 
remote  cause — immely^  the  fit — the  difficulty  arising 
from  the  words  **  ariaiug  out  of  "  the  employment  is 
removed.  How  did  the  accident  come  about  ? 
Because  bv  the  conditions  of  his  employment  the  man 
was  bound  to  stand  upon  a  stage  close  to  the  opening 
into  the  hold.  It  was  part  of  his  duty  to  stand  on 
the  edge  of  a  precipice,  and  when  he  wag  seized  with 
a  fit  he  almost  necessarily  fell  over  that  precipice. 
The  injury  resulted  from  the  fall,  which  was  brought 
about  by  the  necessity  imposed  npon  him  of  working 
next  to  the  opening  into  the  hold.  It  did  not  cease 
to  be  an  accident  arisiog  out  of  tho  employment 
because  the  more  remote  cause  of  it  was  the  idiopathic 
condition  of  the  man  himsalf.  The  accident,  there- 
fore, arose  out  of  and  in  the  course  of  the  employ- 
ment. The  Act  accordingly  applies,  and  the  work- 
man is  eatitled  to  compensation. 

lif ATITEW,  L.J.— I  am  of  the  same  opinion.  The 
tme  canse  of  the  injuries  to  this  workman  was  the 
fall*  We  have  the  high  authority  of  the  House  of 
Lords  for  saying  that  a  case  like  this  comes  within 
the  Act,  In  Ftnian  v-  Thorleyd*  Co,  Lord  Macnaghten 
laid:  "It  does  seem  to  me  extraordioary  that  any- 
body should  supposi  that  when  the  advantiges  of 
insurance  against  accident  at  their  employers*  expense 
was  being  conferred  on  workmen,  P^liament  could 
have  intended  to  exclude  from  the  benefit  of  the  Act 
•ome  iojuHes  ordinarily  described  as  'accidents* 
which  beyond  all  others  merit  favourable  oonaidera- 
tion  in  the  interest  of  workmen  and  employers  alike," 
Applying  the  view  there  expressed »  the  Act  operates 
as  a  stfttntory  policy  of  insurance  against  accidents  in 
certain  employments.  According  to  the  oases  referred 
U>  hj  the  Master  of  the  Rolls  this  statutory  policy 
Qoveti  the  injury  in  ths  present  case.    We  should  bi 


going  contrary  to  those  cases  if  we  went  back  to  Uw 
remote  condition  of  the  man  himself,  which  hnyuglit 
about  the  fall.  He  was  injured  by  the  acotdinfc  c4 
falling  from  the  place  where  he  was  boimd  Id  wock, 
and  therefore  the  Act  applies* 

CozBJfS-HARDY,  L.J,— I  agTfi#,    It  18  i^lala  from 

the  authorities  referred  to  that  there  wai  here  an 
*'  accident.''  It  is  also  clear  that  the  accident  arose 
in  the  course  of  the  employment*  The  only  questioti 
is  whether  it  arose  ♦*  out  of  "  the  employment.  Upon 
the  whole  I  think  that  it  did.  If  we  were  to  adopt 
the  contention  that  the  employers  are  not  liable  for 
the  remote  eon  sequences  arising  from  a  diiabtlifty 
which  a  workman  brings  with  him  to  his  wock^  oar 
decision  would  have  a  far-reaching  effect  A  work- 
man brings  with  him  to  his  work  a  particul  ar  disability. 
In  the  course  oi  his  employment  he  is  plaoed  In  a 
dangerous  position  where  he  is  more  liable ^  by  rei 
of  his  disability,  to  meet  with  an  accident  than  a  i 
who  is  not  subject  to  that  disability.  For  inst«_«, 
an  old  man  is  more  liable  to  ao  accident  when  plaaei 
in  a  dangerous  position  than  a  young  man»  The  i 
rule  must  apply  to  an  infirmity  or  diiabttity  t 
than  that  of  old  ago^namely,  as  in  the  preaent  i 
a  predisposition  to  epileptic  fits.  If  in  the  disob^rga 
of  his  duty  the  worfaman  meets  with  an  aoatdaot^  il 
will  be  an  accident  arising  out  of  his  employmoDl,  ini 
none  the  less  so  becouse  the  remote  cinao  wai  hti 
physical  disability. 

Appeal  allowed,  and  an  order  made  %  eommnt  /*f 
pat/ment  of  Ids.  9i.  a  week  during  ruaptictitf. 

Solicitor  for  the  applicant,  Roland  H.  WanL 

Solicitor  for  the  employers,  William  Uutd  ifc  Bm^ 


From  Oban,  Div, 


j?rDm  v/uan.  jjsv,  j 

[Vaughau  Williams,  Bo  mar,  and  > 
Stirling,  L,JJ,)  ) 


May  2.  3.  i. 


Fletchek  v.  Colijs.  (a.) 
Tru^ki— Breach  of   (rtitt^CQimnt  0/  htmjl^mrf— 
Replacement  of   Imt  fund  fiy  truaUe  —  Imp^mmikt^ 
mkrest  ofconsmting  lertf Jlciary. 

Mere  a<^tiie$cenci  in  a  breach  0/  (rmt  on  the  ptiri  e/  a 
beneficiary,  mhe  derives  no  personal  hmkifit  /f^m  VU 
breach  0/  tnut,  does  not  rendtr  sucA  beneJkuM^M  falcraf 
in  the  irmt  estate  liahk  to  he  impounded  in  m£fr  N 
indemnify  the  irustie  liabU  to  maU  good  ike  lm» 
occmioned  by  th€  breach.  But  in  the  aUtnce  of  sp^M/ 
citcumht^ntu^  mch  oi  the  exiaience  of  a  pe^nli^rif  txm/i* 
dentinl  relation  between  the  trustee  and  the  ben^ficimry] « 
beneficiarif  who  has  c(fti$ented  to  a  breach  of  irmi  mmmd 
make  the  trti^tee  liable  to  him  for  any  damatje  §»fiMi  im 
respect  of  his  inUrest  in  tfte  trust  estate  Xw  if  ik^  hm 
U  made  good  by  the  trustee  at  the  imtan^  ^f  ^Mhtt 
benejiciaries,  it  the  henejiciaryt  who  has  aman^  lb  lAr 
breach  of  truH  which  gaife  n'ie  to  tht  h§s,  mtid§d  m 
against  the  trusti€  io  any  benefit  fr<m  the  fund  m  m^ 
*jood. 

This  was  an  appeal  from  Warrmgton,  J, 
On  the  marriage  in  November,  ISSl,  of  a  Mr.  and 
Mrs.  Fletcher  a  settlement  was  made  of  a  peracuialcy 
fund  amounting  to  £3,100,  which  was  v^tod  ia 
trustees  upon  trust  for  the  husband  for  life,  witfc 
remainder  to  the  wife  for  life,  with  remainder  ts 
the  childrffli  of  the  marriage  in  the  usual  way. 

In  the  year  1885  the  whole  fnnd  vetted  in  tiM 
trustees  was  sold  by  them  with  the  written  atieat  of 

(*iO  Beported  by  J.  L  STmLDfo,  Esq»,  BatiMer* 
at-LaWp 
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OoVWt  OF  Appial. 


Flktohsb  v.  Oollis. 


CoxTBT  OF  Appeal, 


the  huibandy  and  the  whole  prooeeds  of  the  tale  were, 
in  the  preeenoe  of  the  htuDtiid,  paid  over  by  the 
trustees  to  his  wife,  Mrs.  Fletcher,  who  misspent  the 
whole  fond. 

In  1891  the  husband  was  adjudicated  bankrupt, 
and  in  the  August  following  the  present  action  was 
commenced  by  the  infant  children  of  the  marriage  by 
thebr  next  friend  in  order  to  ma^e  the  trustees  liable 
for  the  breach  o!  trust  which  they  had  committed. 

It  was  admitted  by  Mr.  Fletcher,  the  husband, 
that  he  saw  the  whole  proceeds  paid  orer  to  his  wife, 
and  that  he  knew  that  it  was  intended  that  she 
should  have  £1,000  for  her  own  use,  but  as  regards 
the  balance  he  said  that  he  understood  that  that  was 
not  to  be  so  used  but  re-invested  at  some  time  or 
other. 

By  order  of  the  22nd  of  February,  1893,  which  was 
made  by  consent  of  all  parties  other  than  the  trustee 
in  bankruptcy  of  Mr.  Fletcher,  one  of  the  trustees, 
the  defendant  Oollis,  who  had  taken  the  active  part 
in  committing  the  l^each  of  trust,  undertook,  out  of 
a  pension  to  which  he  was  entitled,  and  by  means  of 
certain  policies  of  assurance  over  which  he  gave  a 
mortgage,  to  pay  into  court  the  whole  of  the  sum 
which  had  been  paid  over  to  the  wife  with  interest  at 
4  per  cent,  from  the  5th  of  August,  1891,  to  the  com- 
mencement of  the  action.  Thu  order  was  expressed 
to  be  without  prejudice  to  any  claim  which  the 
trustee  in  bankruptcy  of  Mr.  Fletcher  might  have 
against  the  trustees  of  the  settlement  or  either  of 
them. 

The  defendant  Ck)llis  had  died  since  the  date  of  this 
order,  and  by  means  of  payments  from  time  to  time 
made  during  his  Ufetime  and  by  the  prooeeds  of 
certain  policies  of  assurance  after  his  death,  the  whole 
corpus  of  the  trust  fund  had  been  replaced,  together 
with  interest  from  the  date  mentioned  in  tiie  order. 
On  the  3 1st  of  July,  1902,  a  summons  was  taken  out 
in  the  action  by  the  present  trustees  of  the  marriage 
settlement  to  have  it  determined  (among  other  things) 
whether  the  portion  of  the  said  trust  funds  representing 
income  or  any  part  thereof  was  payable  to  the  defendant 
Margaret  Agnes  CoUis  as  legal  personal  repreientatiye 
of  the  defendant  William  Gollis,  deceased.  This  sum- 
mons was  adjourned  into  court  and  came  on  for  hearing 
before  Byrne,  J.,  on  the  Idth  and  16th  of  July  and 
the  8th  of  August  1903.  On  the  10th  of  May,  1904, 
it  came  on  for  further  hearing  before  Warringfton,  J., 
and  the  order  was  then  made  which  was  the  subject 
of  the  present  appeal  By  this  order  it  was  declared 
that  Margaret  Agnes  ColUs,  as  such  legal  personal 
representative  as  aforesaid,  wai  entitled  to  have  the 
life  interest  of  the  defendant  William  Fletcher  in  the 
sum  of  £3,100,  being  the  said  settlement  trust  funds 
and  the  investments  for  the  iime  being  representing 
the  same,  impounded  by  way  of  indemnity  in  respect 
of  the  sum  of  £1,000,  part  of  the  said  sum  of  £3,100. 

The  legal  personal  representative  appealed  from  this 
order  in  order  to  have  it  declared  that  WiUi^im 
Fletcher's  interest  in  the  whole  sum  of  £3,100  was 
liable  to  be  impounded.  The  trustee  in  bankruptcy 
of  WUliam  Fletcher  served  a  cross-notice  of  appeu 
against  the  declaration  that  his  interest  in  respect  of 
the  £1,000  was  liable  to  be  impounded. 

Levett,  K.O.,  acd  A.  d  B.  Terrell,  for  the  legal 
personal  representative  of  the  trustee  William  Collis. 
— ^There  is  no  reason  for  making  any  distinction 
between  the  £1,000  and  the  balance  of  the  £3,100. 
The  whole  sum  was  paid  away  to  the  wife  with  the 
knowledge  and  consent  of  the  husband.  A  party  who 
consents  to  a  breach  of  trust  cannot  have  any  claim 
against  the  trustee  who  committed  the  breach  with 
ms  concurrence. 

Th0j  dMi  Trafford  v.  Boehm,  3  Atk«  440;  Walker 


▼.  Symonds,  3  Swanst.,  at  p.  64 ;    BolUm  v.   Carre, 
43  W.  B.  621,  [1895]  1  Oh.  544. 

Alexander,  TT.C,  and  Jesul,  for  the  trustee  in  bank- 
ruptcy.—This  is  really  a  claim  on  behalf  of  a  trustee 
who  has  committed  a  breach  of  trust  t )  impound  the 
interest  of  a  beneficiary.  In  all  the  cmci  before  the 
Trustee  Act,  1888,  it  will  be  found  that  for  a  bene- 
ficiary's interest  to  be  impounded  he  must  either  have 
instigated  the  breach  of  trost  or  received  a  benefit 
from  the  breach  of  trust.  In  no  case  has  a  bene- 
ficiary's interest  been  impounded  where  there  has 
been  mere  passive  acqoiescence  on  his  part.  Oonsent 
was  never  a  ground  for  impounding  the  interest  till 
the  passing  of  section  6  of  the  Trustee  Act,  1888,  now 
replaced  by  section  45  of  the  Trustee  Act,  1893. 
But  the  Legislature  in  those  Acts  extended  the 
previously  existing  law  in  the  interests  of  the  trustee. 
The  Acts  do  not  apply  here  because  the  consent  must 
be  in  writing,  and  therefore  the  case  depends  on  the 
law  prior  to  the  passing  of  the  Acts.  The  husbuid 
did  not  instigate  this  breach  of  trust,  and  he  received 
no  benefit  from  it.  The  representatives  of  the  trustee 
are  not,  therefore,  entitled  to  imi>ound  his  interest. 

In  addition  to  the  oases  above  the  following 
authorities  were  cited:  Lincoln  v.  Wrighi^  4  Beav. 
427  ;  Sawyer  Y.  Sawyer,  33  W.  B.  403.  28  Ob.  D.  595  ; 
In  re  Somerad,  Somerset  v.  Patdett,  42  W.  B.  145, 
[1894]  1  Oh.  231 ;  Chilling  worthy.  ChamherB,  44  W.  B. 
388,  [1896]  1  Oh.  685. 

Hewitt^  tor  the  trustee  of  the  settlement. 

Levett,  K,C.,  replied. 

YATJ0KAJX  WiLLUMS,  L.J.,  Stated  the  fact^  and 
continued :  Under  those  circumstances  the  substantial 
result  of  this  case  is,  that  the  trustee  in  bankruptcy 
representing  Mr.  Fletcher  the  cestui  que  tru*t  who 
concurred  in  the  breach  of  trust  has  re  illy  come  into 
court  to  say:  "I  am  entitled  to  complain  of  this 
breach  of  trust  and  I  am  entitled  to  have  paid  ov»r 
to  me  the  income  which  is  now  embodied  in  the  sur- 
plus beyond  what  is  neoesssry  for  the  replacement  of 
the  trust  fund. 

Now,  the  question  is  whether,  having  regard  to 
the  facts  which  I  have  mentioned  as  constitat- 
ing  this  concurrence  by  the  cestui  que  trust 
in  the  breach  of  trust  he  can  come  here  a*  d 
be  heard  to  complain  at  all  against  th^ 
trustee  of  the  breach  of  trust  by  the  trustee.  Oan  he 
be  heard  as  against  that  trustee  ?  I  am  not  speaking 
of  his  rights  as  against  other  parties,  but  as  against 
the  trustee— to  say  that  that  which  he  concurred  in 
the  trustee  doing,  was  wrong  ?  He  concurred  in  it, 
and  in  my  judgment  he  ought  not  to  be  allowed  to 
say  anything  of  the  sort.  Now,  the  way  in  which 
Mr.  Alexander  in  his  argument — which  was  very  dear, 
if  I  may  say  so — put  the  case  was  this.  He  quite 
accepted  for  the  purpose  of  this  argument  that  there 
was  a  concurrence  by  the  cestui  que  trust  of  thn 
character  which  I  have  described,  but  he  said :  "If 
you  take  the  oaees  beginning  with  Trafford  v.  Boehm, 
the  case  before  Lord  Hardwicke,  which  is  reported  in 
3  Atk.  440,  and  go  all  through  the  cases  you  will  not 
find  any  case  in  which  a  cestui  que  trust  has  been  held 
liable  to  have  the  interest  either  impounded  or  retained 
or  withheld  from  him  unless  the  cestui  que  trust  has 
derived  a  benefit  from  the  breach  of  trast,  and  then 
only  to  the  extent  of  the  benefit;  which  he  derived ;  " 
and  Mr.  Alexander  said  fnrther  that  Mr.  Levett, 
appearing  for  the  representatives  of  the  trustee, 
admitted  that  he  could  not  say  that  this  was  a  case  ia 
which  the  cestui  que  trust  received  a  bmefit  in  the* 
sense  in  which  the  word  had  been  used  with  reflrard  to 
these  cases  of  breach  of  trust  and  impouulin^  of 
interest. 
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QOVBT  OF  ApFSAL. 


Flbtohxb  V,  Coixia* 


Court  of  Apfkm.. 


With  regard  to  thut  I  wiih  to  lay  that  I  do  not 
agree  with  thia  Tiew  ol  the  eoaee.  I  will  call  atten- 
tion in  a  moment  to  the  caaefi  in  whloh  it  aeems  to  me 
that,  althougli  the  (^miui  qnt  trust  reeeived  no  benefit 
perBD]ia]]y»  yet  he  was  held  to  be  debarred  from  com- 
plainiflg  of  the  breach  of  truit'  I  propose  befoie  t 
call  attention  to  thoso  oasefl  to  go  a  st^p  furtber  and 
gay  that  quite  independently  of  any  authority,  and  if 
there  had  been  no  anthority  to  that  effect  I  shoiild 
ha^e  been  prepared  to  say  that  on  general  prinoiples 
it  is  impoBftible  to  hold  that  a  i^esttii  que  trmi  who  had 
■D  ooDGurred  should  be  allowed  to  take  prooeedings 
agaioBt  the  trnetee  baied  upon  a  camplaint  of  the 
impropriety  or  wrong  dealing  with  the  traat  property 
in  which  dealing  he  had  himielf  eoncnrred.  The  case 
which  I  prefer  to  take  as  an  inatance  where  this 
principle  his  been  recognised  (there  are  other?,  but  I 
do  not  propoae  to  refer  to  thoie  at  length)  Ig  the  oaae 
of  ChiUiHgworth  v*  Chambers^  [1896]  1  Ch,  685,  and 
I  propote  to  read  a  passage  in  the  jadgment  of  Lord 
Lmdley  at  p.  700«  In  that  case  Lord  Lindley  says 
thia  :  *'Suppoie  a  cestui  que  trust  in  remainder  to 
induce  his  trtistee  to  commit  a  breach  ol  truat 
for  the  beiie£t  of  the  tenant  for  life — perhaps 
his  own  father  or  mothers—can  such  a  remainderman 
compel  the  trustees  to  make  good  the  loss  or  reaiat 
their  claim  to  have  it  made  good  out  of  bis  interest 
when  it  falls  in  if  aome  other  cestui  qti£  trust  compels 
th€m  to  make  the  lois  good  P  I  apprehend  not ; 
and  yet  in  the  case  auppoaed  the  cfiHm  tjue  truit  in 
remainder  might  not  himself  ha^e  derived  auy  benefit 
at  all  from  the  breach  of  trust/^  I  do  not  say  that 
that  passage  is  exactly  upon  all  fours  with  the 
presont  case,  because  the  word  whtah  Lord  Lindley 
naes,  *4ndiicp,*' is  consistent  with  instigation  aa  dis- 
tinguiihed  from  mere  concurrence ;  but  what  he  does 
plainly  uc^gatiTe  is  that  a  receipt  of  a  benefit  is 
easential  if  the  cejiui*  que  trust  is  to  be  debarred  from 
recovering  agaiust  tlie  trustee  that  which  he  is 
entitled  to  under  the  settlement*  I  am  not  going  to  call 
attention  at  any  length  to  the  case  of  In  re  Somtrsd, 
but  if  the  words  at  the  concluiion  of  the  judgments 
of  lindley,  and  Davey,  LJJ,,  are  read^  the  same 
negation  of  the  benefit  being  essential  will  be  found 
involyed  in  those  judgments*  Under  those  circum- 
itancea,  in  my  judgment,  the  trustee  in  bankruptcy 
being  here  in  the  same  poaiUon  for  this  parpose  that 
Mr.  Fletcher,  the  concurriiig  cestui  que  trmtf  would 
have  been,  ia  not  entitled  to  complain  against  thoae 
who  represent  the  trustee  of  the  lose  which  was 
brought  about  by  what  the  trustee  did  with  his 
concurrence,  nor  is  he  entitled  to  make  any  claim 
against  this  fund  which  has  been  placed  in  court  reaily 
at  the  expense  and  out  of  the  pocket  of  the  trustee. 
To  hold  that  Mr,  Fletcher,  the  husband,  could  enforce 
a  claim  against  the  trustee  in  thia  respect  would 
really  be  to  aay  that  the  husband  waa  entitled  to 
complain  ol  that  which  he,  the  husband,  concurred  in 
doing  as  being  a  wrong  against  himself* 

Under  those  circumstances  I  think  that  the  sub- 
stantial claim  made  by  Mr.  Alexander's  client  fails 
altogether.  In  order  to  prevent  any  mistake  as  to 
how  far  I  mean  to  go  in  respect  of  my  negation  of 
the  right  of  a  party  to  a  breadi  of  trust  to  c:>mplain 
of  a  breach  of  trust  and  make  a  daim  against  the 
truitee  in  respect  of  a  matter  to  which  he  has  been  a 
party)  I  wi«h  to  aay  that  I  can  quite  conceive  circum- 
•t antes  in  which  it  might  be  right  to  allow  such  a 
daim  to  ba  made  e^n  by  a  person  concurring;  In 
the  first  place,  one  may  take  the  case  where  the 
trustee  owed  a  particular  duty  to  the  cutui  que  irti§t 
*— for  example,  the  caie  in  which  such  a  duty  existed 
in  the  trustee  towards  a  married  woman  who  under 
the  truet  deed  had  property  settled  upon  her  for  her 
leparat^  use  without  power  of  anti^jipation*    That  is 


not  the  only  cMe.  X  can  quite  conoeive  oth^r  catet* 
But  in  the  present  case  I  see  no  oircumstano^i  whate>* 
ever  which  should  induce  this  court  to  asinjit  thect-sftti 
que  trust  who  has  concurred  in  the  breach  of  tn»t  iti 
recovering  as  against  the  truatee  any  loss  which  be 
sustains  by  the  breach  of  trust.  Thia  dealt  with  the 
whole  case.  There  ia  the  money  m  court^ — money 
which  undoubtedly  has  been  provided  by  the  dec^aaed 
trustee — which  money  in  oourh  in  my  judgment, 
having  regard  to  the  order  which  was  made,  ii  his 
money  unleas  and  until  the  truatee  in  bankruptcy  cau 
eatabliih  a  claim  to  it. 

Eo^iEB,  L.J. — There  was  one  propoaition  of  law 
urged  by  counsel  on  behalf  of  the  respondent  a  b€for« 
ua  to  which  I  accei^e*  It  is  thia :  If  a  bene^oiary 
claiming  under  a  trust  does  not  inatigate  or  rrrjuest  a 
breach  of  truat,  ia  not  the  active  moving  party 
towards  it,  but  merely  consents  to  it,  and  he  obtaina 
no  personal  benefit  from  it,  then  his  in  threat  in  the 
trust  estate  would  not  be  impoundable  in  order  to 
indemnify  the  true  tee  liable  to  make  good  loaa 
oecaaioned  by  the  breach*  even  though  the  troitce 
derived  no  benefit  himself  from  the  breach.  I  think 
this  ia  what  was  meant  and  referred  to  by  Chitty,  J., 
in  his  judgment  in  Sawytr  y.  Sawyer^  2S  Oh.  D^ 
where  he  says,  at  p.  598 :  ^*  It  strikes  me  is  a  novelty 
in  law,  and  a  proposition  not  founded  on  principle,  to 
aay  that  the  perion  who  merely  consents  ia  bound  to 
to  do  more  than  what  he  says  he  oonsente  to  do,  U 
does  not  mean  that  be  makea  himself  peraooally 
liable,  nor  does  he  render  any  property  liable  to  n&aikt 
it  good.**  But  that  proposition  of  law  mu^t  be  takfli 
to  be  subject  to  the  following  tight  of  the  tmatea  M 
between  him  and  the  beneficiaries*  In  the  oaaa  I 
have  before  referred  to,  in  retpect  to  the  geo«K 
proposition,  the  beneficiary  who  knowingly  ooOMBlad 
to  the  breach  oould  not^  if  of  full  contracting  «g»  md 
capacity,  and  in  the  absence  of  special  circaoastaiiosv 
afterwards  be  heard  to  say  that  the  conduct  of  tiie 
trustee  in  committing  the  hreaoh  of  trust  was  a^arait 
him,  the  particular  beneficiary,  improper,  so  ai  to 
make  the  truatee  liable  to  the  beneficiary  §ot  any 
damage  suffered  in  respect  of  that  beDofluvT'i 
interest  in  the  trust  estate  by  reason  ol  ^m  lorn 
occasioned  by  the  breach,  and,  of  conns,  if  wtii^ 
factorily  proved,  the  consent  of  the  beneiclary  to  the 
breach  need  not  be  in  writ  teg. 

I  will  illustrate  what  I  have  said  by  a  concrala  mm^ 
not  only  to  make  my  meaning  perfectly  ^Iwoml,  tnl 
also  because  the  illustration  wilF  have  a  beaixng  apon 
the  case  before  ua.  Take  a  simple  case  of  m  trHl 
under  a  settlement,  aay,  of  £3,000  for  a  tenant  for  lifi 
and  after  the  death  of  the  tenant  for  life  for  oettain 
remaindermen.  Suppose  a  trustee  commits  a  bciMb  ol 
trust  and  sella  out  £1,000  and  pays  it  over  to  iOM* 
third  person,  so  that  the  truatee  does  not  benefit  by  it 
himself,  and  suppose  that  the  tenant  for  life,  betiK|f«atI 
have  said,  of  full  age  and  so  forth,  kuoirB  of  tkat 
act  of  the  trustee  and  consenta  to  it,  what  would  betha 
position  in  reference  to  that  breach  of  trust  if  Vtm 
truatee  were  at  the  instance  of  the  remain^eoBaa 
attacked  and  made  liable  for  the  loss  accruing  by  tba 
breach  of  trust  ?  Assuming  the  £1,000  to  have  hmn 
lost,  the  remaindermen  would  have  the  ri^lit  of 
saying,  so  far  as  their  interest  in  remainder  is  OOG* 
cemed  the  capital  must  he  made  good  by  the  traitae^ 
but  the  tenant  for  life  who  consented  caald  not  him* 
aelf  have  brought  an  action  against  the  truvltje  tn 
make  him  liable  for  the  lota  of  income  auflared  by 
the  tenant  for  life  by  reason  of  the  breach  of  txmaA  ao 
to  the  £1,000,  On  the  other  hand,  the  trustee  womltl 
not  have  a  right,  to  my  mind,  as  against  the  eatmi  m 
^ru^£--the  tenant  for  life— to  have  imponzidad  ue 
tenant  for  life's  intereit  ou  the  £2,000 
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the    tnut     fond     in     order    to     indemnify     the 
trustee.    Now,  suppose   the  remaiodermea    haying 
brought    an    action    to    make    good    the    breach 
of   ^nst   against   the  trustee,  the  tenant   for   life 
b   oo-plaintiff;    defence  by  the  trustee  raising  his 
right  as  against  the  tenant  for  life  seekinfi^  reuef  in 
respect  of  the  loss  of  the  income,  but  adnutting  the 
right  of  the  remainderman.    What  would  the  court 
in  such  a  case  do  if  the  question  between  the  tenant 
for  life  and  the  trustee  had  been  tried  out,  as  it  might 
have  been,  and  the  tenant  for  life  was  found  to  have 
consented  knowingly  to  the  breach  of  trust.    To  my 
mind  the  right  of  the  court  would  have  been  clear. 
It  might  have  ordered  the  £1,000  to  be  paid  into 
oourt  by  the  trustee,  but  pending  the  life  of  the 
tenant  for  life  have  ordered  the  income  to  be  paid  to 
the  trustee  because  the  income  of  the  £1,000  would 
have  been  out  of  the  pocket  of  the  trustee  just  as 
much  as  the  oorptu  from  which  it  proceeded,  and  not 
to  have  given  that  relief  to  the  trustee  would  have 
been  to  ignore  his  right  and  to  have  acceded  to  the 
claim  of  the  tenant  for  life  in  the  action  by  him  that 
I  have  indicated.    Now,  suppose  that  the  tenant  for 
life  ii  not  a  plaintiff  but  co-defendant  with  the  trustee, 
80  that  the  question  cannot  be  tried  out  at  the  trial 
M  between  the  tenant  for  life  and  the  trustee,  what 
might  the  court  do  if  so  advised  in  that  case  ?    It 
might  order  the  £1,000  to  be  paid  into  court  by  the 
trustee,  and  it  might  reserve  the  question  of  the  right 
M  between  the  tenant  for  life  and  the  trustee  to  the 
income,  to  be  determined  at  some  later  period.    It 
will  be  found  that  the  illustration  is  pertinent  to  the 
case  that  is  now  before  us.    In  such  a  case,  when 
the   question    as    to    income    arose,   the    trustees 
would   be   able   to   say,  « The  remaindermen    are 
not  entitled   dearly  to  the  income   on   the   trust 
fund  I  have  found,  and  if  the  tenant  -for  life  is  not 
entitled  to  it  as  against  me,  I  Hod  it,  it  is  my  money,  and 
I  am  entitled  to  it,"  and  therefore  when  the  question 
oame  to  be  tried  out  ultimately  as  between  the  tenant 
lot  life  and  the  trustee,  if  that  income  was  still  under 
tiie  control  of  the  court,  the  court  would  as^sin  have 
the  right  to  say  to  the  trustee  who  found  the  corpus : 
The  income  is  yours  in  the  absence  of  the  right  of  the 
beneficiary,  the  tenant  for  life,  to  claim  as  against  you 
to  make  you  liable  for  that  income.    Now,  the  right 
of  a  trustee  which  I  have  been  dealing  with,  the  right 
to  resist  the  claim  by  the  benefloiary  as  against  the 
trustee  to  make  good  the  income,  has,  to  my  mind, 
dearly  not  been  affected  either  by  section  6  of  the 
Trustee  Act,  1888,  or  by  section  45  of  the  Trustee  Act, 
1893.   As  I  have  elsewhere  pointed  oat,  those  sections 
were  intoided  to  and  did  extend  the  powers  of  the  oourt 
for  the  benefit  of  the  trustee.    They  clearly  extended 
the  powers  of  the  ooxai  so  far  as  concerns  the  case  of 
a  married  woman  entitled  to  income  for  her  separate 
use  and  restrained  from  anticipation,  but  they  also 
extended  them  in  another  respect,  by  giving  power  to 
the  court  to  impound  any  part  of  the  interest  in  the 
trust  property  of  any  beneficiary  who  consented  to  a 
breach   of    trust   provided     Uiat   consent   was   in 
writhig.     But  dearly  there  was  nothing  in  those 
sections   which   was  intended  to,  and  nothing  in 
my  opinion  which   operated   so  as  to  deprive  the 
trustee  of  such  a  right  as  I  indicated  previously— the 
right  of  saying  as  against  a  benefidary  who  has  con- 
■ented  to  a  breach  of  trust  that  that  benefidary  can- 
not make  him,  the  trustee,  personally  liable  to  recoup 
to  the  benefidary  who  consented,  the  loss  accruing 
to  that  benefidary  by  the  breadi  of  trust  committed 
with  his  consent    The  beneficiary,  if  he  consented  to 
the  breach  of  trust,  could  not  be  heard  to  make  that 
a  ground  of  compliant  and  a  ground  of   action  as 
against  the  trustee.      Of  course  the  right  I  have 
indtoated  of  a  trustee  as  against  the  consenting 


benefidary  mt^ht  posdblybe  lost  if  not  raised  by  the 
trustee  before  it  was  too  late.  Prob3ibly^>I  say  pro- 
bably, for  I  have  not  to  dedde  the  question — if  the 
trustee  in  such  a  case  were  to  hand  over  the  funds  out 
of  his  own  pockets  to  new  trustees  without  preservinji; 
hit  right  in  any  way  as  against  the  tenant  for  life,  it 
might  ba — I  will  say  no  more — that  he  might  be  held 
to  have  lost  his  right  to  claim  the  income  after  he 
had  parted  with  the  fund.  It  might  be  so,  and  other 
oases  miffht  be  given,  but  so  long  as  his  right  can  be 
claimed  by  him  it  is  a  right  which  must  bs  recognized 
by  the  oourt  and  given  full  effect  to  when  it  is 
insisted  upon  at  the  proper  time. 

Now,  that  bdng  to  my  mind  the  law  so  far  as  it  is 
necessary  to  deal  with  it  for  the  purpose  of  the  present 
case,  I  will  say  a  few  words  about  the  facts  of  this 
case,  and  I  ask  myself,  looking  at  those  facts,  this 
question :  Is  this  matter  that  we  have  to  deal  with 
on  this  appeal  in  substance  not  one  where  a  bene- 
ficiary who  has  consented  to  a  breach  of  trust  is  now 
for  his  own  benefit  calling  upon  the  trustee  to  make 
good  the  loss  acoruiuff  to  the  benefidary  by  reason 
of  the  breach  F  I  thimc  it  is.  In  this  case  the  tenant 
for  life— the  husbaud^knew  of  and  consented  to  the 
breach.  He  authorized  the  selling  out  of  the  trust 
funds,  and  it  appeared  from  his  evidence  (he  was  not, 
to  my  mind,  a  truthful  witness  in  many  respects  as 
far  I  can  see,  but  he  was  driven  to  admit  it  at  last) 
that  he  was  actually  present  when  the  trustee  handed 
over  the  proceeds  of  the  sale  of  the  fundi  to  the  wife. 
The  judge  in  tiie  oourt  below  has  made  a  difference 
with  regard  to  those  proceeds,  a  differeaoo,  I  am 
bound  to  say,  that  I  cannot  follow.  M**.  Fletcher, 
the  tenant  for  life — ^the  husband — tried  to  m«ke  a 
difference  with  regard  to  the  funds  in  this  way.  He 
said :  "I  knew  the  funds  were  going  to  her,"  at 
least  he  could  not  help  saying  that  seeing  that  he 
saw  them  absolutely  handed  over  to  her,  but  he  said : 
« I  thought  she  was  going  to  use  only  about  £1,000, 
about  one  third  part,  for  her  own  benefit,  and  I 
thought  she  was  going  to  hand  back  the  balance,  the  . 
two-thirds,  or  in  some  form  it  was  to  C9me  back  to 
the  trustee  to  be  re-invested."  To  use  a  homely 
phrase,  that  story  as  to  the  re-investment  of  about 
£2,000  so  deposed,  was  what  is  called  a  cock  and  bull 
story.  But,  even  if  anyone  would  attribute  any  sub- 
stance to  such  a  statement  at  all,  how  does  it  avail 
this  husband  who  allowed  the  whole  funds  to  go  to 
hts  wife  ?  He  knew  they  were  to  go  to  her ;  he  knew 
fl^he  was  to  have  the  control  of  them ;  and  in  fact  it 
was  by  reason  of  that  that  the  funds  were  lost  and 
they  never  came  back,  nor  did  the  husbsnd  ever  take 
any  proceedings  for  their  restoration.  I  can  drsw 
no  distioction  for  the  purposes  of  such  a  esse  as  this 
as  between  the  husband  and  the  trustee,  bstween  the 
£1>000  or  the  third  and  the  remaining  two-thirds. 
It  appears  to  me  he  consented  to  the  whole  of  the 
funds  being  handed  over  in  breach  of  trust  to  the 
wife,  and  he  cannot  afterwards  say  as  against  the 
trustee  that  the  trustee  is  bound  to  make  good  to  him 
any  loss  accruing  to  him — the  husband— by  reason 
of  the  trust  funds  having  been  lost  and  dealt  with  by 
the  wife. 

I  need  scarcdy  say  that  the  fact  that  the  husband 
has  become  bankrupt  makes  no  difference.  The 
trustee  in  buikruptcy  can  only  take  such  right  as  the 
husband  would  have  had  if  he  had  not  been  bankrupt. 

Now,  there  was  the  breach  of  trust  and  there  was 
the  consent  of  the  husbsnd.  What  happened 
when  the  action  was  brought  in  this  case  ? 
The  sole  plaintiffs  were  the  remaindermen.  As 
against  them  in  respect  of  their  interest  in 
remainder  there  was  no  defence.  The  trustee  in 
bankruptcy  of  the  tenant  for  life  was  a  defendent.  A 
^  compromise  was  made,  by  which  the  trustee,  out  of 
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hii  own  fundi,  made  np  by  instalmentf  the  tnut  fund. 
He  wai  ordered  to  pay  in  these  instalmentf  even 
though^  they  exoeeded  the  oapital,  the  reason  being 
that  at  that  time  the  qnestion  as  between  the  trustee 
in  bankruptoy  and  the  trustee  of  the  settlement  with 
regard  to  the  life  income  and  with  regard  to  the  oon- 
sent  given  by  the  tenant  for  life  had  not  been  deter- 
mined. That  order  was  one  made  entirely  without 
prej  udioe]to  the  right  of  the  trustee  in  bankruptoy.  So 
far  as  the  order  directed  these  instalments  to  come  in 
beyond  what  was  necessary  to  recoup  the  capital  to 
make  good  the  interests  of  the  remaindermen,  all 
rights  were  reserved.  I  notice  that  on  p.  3  of  the 
o^er  by  which  those  iostalmeots  were  directed  to  be 
^M  there  is  this  order,  namely,  "That  all  moneys 
paid  into  court  by  the  said  defendant  (the  trustee) 
pursuant  to  his  undertaking  be  applied  first  in  satis- 
faction of  Uie  said  proposed  sum  of  £3, 100,  and  then  on 
the  interest  thereof,  or  upon  an  appHoation  for  that 

§urpoBe."  To  my  mind  the  order  is  reasonably  dear, 
'he  trustee  of  the  settlement  had  not  so  dealt  with 
these  instalments  that  he  could  be  said  to  have  lost 
the  right  that  he  had  as  against  the  consenting 
tenant  for  life.  He  still  h%d  the  right  to  say:  " No 
income  shall  come  out  of  my  pocket  to  benefit 
you,  the  tenant  for  life."  A  hold  was  kept 
upon  the  funds,  and  the  trustee  of  the  setUement  is 
now  entitled,  in  my  opinion,  to  say:  ''Subject  to  the 
interests  of  the  remaindermen,  unless  the  tenant  for 
life  by  his  trustee  in  bankruptcy  can  claim  the  income, 
that  iocome  is  mine ;  it  certainly  is  not  the  remainder- 
men's—that income  is  mine  unless  the  tenant  for  life 
is  entitled  to  it  as  against  me ;  and  the  court  having 
the  bold  it  has  upon  this  fund  is  bound  to  decide  that 
question,  to  my  mind,  as  if  the  trustee  in  bankruptcy 
were  now  actively  claiming  as  against  that  income, 
as  if  it  was  stUl  in  the  pockets  of  the  trustee,  to  make 
bim  hand  over  that  income  to  him.  The  right  which 
I  have  indicated,  that  the  trustee,  to  my  mind,  can 
stfli  enforce,  is  still  exiiting,  can  be  enforced,  and 
ought  to  be  enforced.  I  think  it  oug^ht  to  be  enforced, 
as  I  have  pointed  out,  to  the  whole  mcome.  It  is  not 
belongiog  to  the  tenant  for  life  as  against  the  trustee. 
That  iMing  so,  I  think  the  appeal  of  the  trustee  of 
the  settlement  should  be  allowed,  and  the  cross-appeal 
of  the  trustee  in  bankruptcy  should  be  dismissed. 

SnRLmo,  L. J.,  stated  the  facts,  and  continued :  It 
seems  to  me  that  as  a  conclusion  of  fact  it  is  perfectly 
clear  that  the  husband  cjncnrred  in  the  breach  of 
tru^t  which  was  committed  by  the  trustees. 

Kow  what  is  the  effect  in  po^nt  of  law  of  con- 
currence ia  a  breach  of  trust  P  It  seems  to  me  that 
the  law  is  clear.  In  Walker  v.  Symonds,  in  3  Swanst. 
64,  Lord  Eldon  said :  *<  It  is  established  by  all  the 
cases  that  if  the  cestui  que  trust  joins  with  the 
trustees  in  that  which  is  a  breach  of  trust  knowing 
the  circamstances,  such  a  cestui  que  trust  can  never 
complain  of  such  a  breach  of  trust.  I  go  further  and 
agree  that  either  concurrence  in  the  act  or  acquiescence 
without  original  concurrence  will  release  the  trustees, 
but  that  is  only  a  general  rule,  and  the  court  must 
inquire  into  the  drcutnstances  which  induced  con- 
currence or  acquiescence."  I  will  pause  there  to 
remark  that  in  the  present  case  there  are  no  special 
circumstances  which  would  in  any  way  modify  the 
application  of  the  general  rule  stated  by  Lord  Eldon. 
Iq  the  cise  of  Chillivgwcrih  v.  Chambers,  which  haa 
already  been  referred  to,  in  [1896]  1  Gh.,  LoxdLindley 
says:  "If  I  request  a  person  to  deal  with  my 
property  in  a  particular  way,  and  loss  ensues,  I  cannot 
justly  throw  that  loss  on  him,"  and  K%j.  L.J.,  in  the 
bame  case,  after  referring  to  the  passsge  which  I  have 
read  from  Walker  v.  Symonds,  says  this:  "Tids 
rtfeis  only  to  an  attempt  by  the  cestui  que  trust  to 


make  the  trustee  liable  for  any  losi  i^idi  tha  ceettU 
que  trust  may  suffer  by  reason  of  a  breaoh  of 
trust  which  he  instigated  or  oononrred  in. 
Such  a  claimant  is  estopped  by  his  ooncnmsioe 
in  the  breach  of  trusi'^  In  the  case  of  In  re 
Somerset  a  remarkable  illustratian»  as  it  aeens 
to  me,  was  given  of  the  application  of  the  role.  In 
that  case  £ere  was,  as  here,  a  settlement.  Tba 
tenant  for  life  under  the  settlement  was  very  anzioaf 
that  the  trust  fund  should  be  invested  in  a  partaonlar 
mortgage,  and  he  requested  the  trustees  to  maka  tihat 
investment.  The  trustees  did  so,  and  it  tamed  out 
that  the  property  the  subject  of  the  mortgM^  waa  an 
insufficient  security,  and  the  trustees  had  to  make 
good  the  loss  at  the  instance  of  the  remainderman. 
They  then  made  an  application  to  the  c^urt  seeking 
to  put  in  force  the  provisions  of  dense  6  of  the 
Trustee  Act  of  1888,  which  are  substantiaUy  the  aanu 
as  those  of  the  45th  section  of  the  Trustee  Act  of 
1893.  Now,  that  provides  that  any  paraoa  wlio 
instigates  or  requests  or  consents  in  writiog  to  a 
breach  of  trust  is  liable  to  have  his  interest  impooaded 
for  the  purpose  of  indemnifying  the  trustee.  It  was 
held  by  the  Court  of  Appeal  that  the  t«ient  for  Itfe 
did  not  know  that  the  trustees  wore  oommittnc  a 
breach  of  trust.  He  simply  asked  them  to  invest  im  a 
particular  security,  but  he  left  it  to  them  to  make  tiM 
proper  inquiries  as  to  the  nature  of  the  property 
which  was  offered  as  secuxity.  Consequently  the 
trustees  were  held  liable  for  neglect  in  the  diiohaxge 
of  their  duties,  to  which  the  tenant  for  life  waa  no 
party;  and  it  was  pointed  out  by  the  Court  of 
Appeal  that  he  was  not  seekiw  in  any  wi^  to  get  an 
advantage  or  benefit  to  himsdf  at  the  ezpenee  of  the 
remainderman,  but  was  simply,  as  it  is  put  by,  I 
think.  Lord  Davey,  seeldng  to  get  a  good  eeourity  lor 
the  fund.  What  happened  there?  It  was  held  that 
the  amplication  to  impound  any  interest  in  the 
remaining  property  faikd,  but  the  trusteea  haviag 
replaced  the  fund,  it  was  held  that  they  were  entitled 
to  interest  upon  the  fund  which  they  had  themMlves 
f oimd  and  replaoed,  and  that  the  tenent  for  life  had 
no  claim  to  tnat,  but  must  in  accordance  with  the  mk 
be  bound  by  the  result  of  his  own  ooncirxenoe  in  the 
act  which  the  trustees  had  done* 

Tliat  being  so,  we  have  to  apply  the  law  in  the 
present  case.  In  the  first  ^lace,  if  ue  tenant  for  IiIb 
had  not  become  bankrupt,  if  the  application  had  bean 
made  by  him,  it  is  quite  dear  upon  these  anthonftias 
to  whion  I  have  retired  that  he  could  not  in  any  in^ 
attempt  to  make  the  trustees  liable  for  a  loas  wbdtk 
had  been  occasioned  by  his  oonourrenoe  in  the 
payment  of  the  trust  fund  to  his  wife,  and  the  truatea 
m  baokruptcy  cannot  stand  in  any  better  positioQ 
imless  indeed  he  has  in  some  way  acquired  some  new 
and  better  right  than  he  would  have  had  simply  as 
trustee  in  bankruptcy  succeeding  to  the  posioon  of 
a  cestui  que  trust  who  had  concurred  in  a  breaoh  of 
trust. 

It  is  suggested,  or  rather  contended,  that  the 
trustee  iu  bankruptcy  is  in  such  a  better  position  bj 
reason  of  the  order  to  which  I  have  referred  of  tM 
22 ad  of  February,  1893.  In  my  judgment  he  is  Dot. 
It  seems  to  me  tiie  effect  of  that  order  was  simply  to 
preserve  to  the  trustee  in  bankruptcy  who  dedioed  to 
assent  to  that  order,  or  consent  to  it  in  any  way,  Ida 
rights,  but  not  to  give  him  any  new  or  better  righta ; 
I  think,  therefore,  that  he  simply  stands  in  the  aaane 
position  as  the  bankrupt's  husband  would  have  beesi 
in  if  no  bankruptcy  had  occurred. 

Then  what  is  the  present  position  ?    A  fund  ia  ia 

court  of  capital  and  interest,  and  no  decision  has  beesi 

given  by  the  court.    Nothizig  is  decided  hy  the  focaa 

I  of  the  order  as  to  who  is  entitled  to  tiie  intereat  f  jr 

^the  period  which  I  liave  mentioned.     The  order 
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directs  that  in  the  first  instance  the  payments  into 
court  shall  be  api^lied  in  satisfaction  of  the  capital;  and 
secondly,  of  the  interest  upon  an  application  for  that 
purpose.  There  has  been  no  application  made  to  the 
court  as  yet,  but  there  the  fond  is,  and  it  seems  to  me 
in  that  state  of  things  the  right  of  the  legal  personal 
representatiye  of  the  deceased  trustee  who  has  paid 
the  fund  in  ought  to  be  given  effect  to.  It  seems  to 
me  that  in  reality  the  trustee  in  bankrupt(^  is  setting 
up  a  daim  to  this  interest.  It  is  true  that  in  form 
the  application  must  be  taken  to  have  been  made 
by  the  legal  personal  representatiye  of  the  deceased 
trustee,  and  the  trustee  in  bankruptcy  is  served.  But 
what  course  does  the  trustee  in  bimkrnptcy  take  P  He 
appears  and  resistf,  and  insists  on  an  order  being 
made  in  his  favour,  and  he  has  succeeded  before  the 
learned  jndffe  in  the  court  below  as  to  part 

In  my  judgment  the  legal  i>ersooal  representative 
is  entitled  to  the  fund.  The  income  has  not  arisen 
from  the  original  trust  fund  at  all.  That  trust  fund 
has  disappeared  by  reason  of  its  having  been  paid 
over  to  the  wife,  who  lost  it,  and  that  payment  was 
made  with  the  concurrence  of  the  husband.  He  thete- 
fore  is  precluded  from  claiming  anything  from  the 
trustee,  and  the  trustee  in  bankruptcy  is  in  no  better 
podtioD. 

For  these  reasons  I  think  that  the  decision  of  the 
learned  judge  as  regards  that  portion  of  the  fund 
which  was  to  the  knowledge  of  we  husband  applied 
for  the  benefit  of  the  wife  was  right;  but  that  he 
ought  t3  have  gone  on  and  applied  the  same  rule  as 
regards  the  balance  which  the  husband  stated  that  he 
biueved  was  to  be  reserved  for  reinvestment. 

I  therefore  agree  that  the  appeal  of  Mr.  Levett's 
dient  should  be  allowed,  and  that  the  cross-appeal 
of  Mr.  ▲lezander's  client  should  be  dismissed. 

Solicitors,  AUingham  &  Heye-Jones;  Emmanuel  & 
Si/nmonde;  Brook$,  Jenkins,  &  Co. 


Prom  P.  D.  &  Ad.  Div.         } 

(Oollins,  MR.,  and  Mathew  and  > 

O^zens-Hardy,  L.JJ.)  ) 
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April  6. 


(a.) 


Ship  —  Collision  —  Suhsiiiuted  expense  —  Compromise^ 
Aasonableness  of  compromise  ^Loss  arising  out  of 
collision, 

A  eoUier  steamship  chartered  by  tJie  plaintiffs  to  carry  a 
cargo  of  coal  from  the  Tyne  to  Cape  Town  came  into 
collision  with  a  steamship  of  the  defendants  and  put  into 
t?ie  Thames  for  repairs.  An  agreement  was  entered  into 
between  the  plaintiffs  and  the  owntrs  of  the  eoUier  by 
fvhich  the  voyage  wtu  to  be  abandoned,  the  cargo  was  to 
he  sold,  and  a  sum  of  money  was  to  be  paid  by  the  plain^ 
tiffs  to  the  owners  of  the  collier  as  a  '*  substituted 
expense**  in  lieu  of  the  estimated  greater  expense  of 
storing  the  cargo  during  the  repairs  and  reshippina  it 
after  the  repairs  had  been  effected.  Both  vessels  were  held 
to  blame  for  the  collision,  and  the  defendants  paid  the 
oioners  of  the  collier  a  half  of  the  damage  sustained  by 
them.  The  plaintiffs  thin  issued  a  writ  against  the 
defendants  and  claimed  a  half  of  the  sum  paid  by  them  as 
a  substituted  expense.  No  part  of  this  daim  had  been  dealt 
with  in  the  proceedings  bdween  the  two  vessels. 

Held,  that  the  plaintiffs  were  entitled  to  recover  the 
eum  claimed. 

Judgment  rf  Bucknill,  J.  (52  W.  B,  672,  [1904]  P. 
202),  reversed. 

(a.)  Reported  by  P.  Q.  RtroKSB,  Esq.,  Barrister- 
at«Law» 


Appeal  from  a  decision  of  Bucknill,  J.,  sitting  in 
Admiralty,  on  a  motion  in  objection  to  a  report  of  the 
assistant  registrar  (62  W.  R.  672,  [1904]  P.  202). 

The  plaintifb,  the  commissioners  for  executing  the 
office  of  Lord  High  Admiral  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  as  the  owners  of  a  cargo 
of  coal  laden  on  board  the  steam  collier  Uskmoor, 
claimed  to  recover  from  the  owners  of  the  steamship 
Minnetonka  a  half  of  the  sum  of  £276  18b.  4d.,  as 
damages  arising  out  of  a  collision  between  The 
UskrMor  and  The  Minnetonka,  The  drcunutances  of 
tiie  case  were  as  follows : 

On  the  15th  of  May,  1902,  the  Admiralty  chartered 
the  steamship  Uskmoor  to  carry  a  cargo  of  coal  from 
the  Tyne  to  Gape  Town,  the  owners  of  the  vessel  to 
receive  ooe-thira  of  the  freight  by  draft  at  three  days' 
sight  on  signing  bills  of  lading.    On  the  9th  of  June 
The    Uskmoor   was   proceediog   down   the   Boglish 
Channel  in  pursuance  of  tbe  charter-party  when  she 
came  into  coUiiion,  off  Beachy  Head,  with  the  steam- 
ship Minnetonka,  and  was  so  seriously  damaged  that 
she  was  obliged  to  jettiton  part  of  her  cargo  and  put 
back  to  the  Thames.    She  arrived  in  the  Thames  on 
tbe  11th  of  June,  when  the  surveyor  for  the  owners 
reported  that  it  would  be  necessary  for  the  whole  of 
the  cargo  to  be  discharged  and  for  the  vessel  to 
undergo  repairs,  which  it  was  odculated  would  take 
six   weeks.      Correspondence    passed   between   the 
owners  of  The  Uskmoor  and  the  Director  of  Navy 
Contracts,  and  in  the  result  an  sgreemeot  was  arrived 
at  that  the  voyage  should  be  treated  as  abandoned, 
and  that  the  A£niralty  should  sell  the  cargo  and 
should  pay  tiie  owners  of  The  Uskmoor  the  sum  of 
£1,000   as   a   substituted  expense   in   lieu   of   the 
larger  sum  which,   it  was  estimated,   would  have 
been    incurred    for    storage    and    reshipment    if 
The    Uskmoor  had   carried   on    the    coal     at    the 
end     of    tiie     six     weeks     required    for    repairs. 
Cross-actioDS  of  damage  by  collision  were  conunenced 
by  the  owners  of  The  Minnetonka  and  the  owners  of 
The  Uskmoor,    These  actions  were  consolidated,  and 
at  the  trial  both  vessels  were  found  to  blame.    At  the 
usual  ships'  reference  the  owners  of  The  Uskmoor 
claimed   £2.426   in   respect   of   discharging   car^, 
expenses  before  collision,  and  demurrage.    This  datm 
was  allowed  by  tiie  registrar,  and  the  owners  of  The 
Minnetonka  paid  a  moiety  of  the  sum  to  the  owners 
of  The  Uskmoor,    Subsequently  the  Admfaralty  ioued 
a  writ  against  the  owners  of  The  Minnetonka,  claim- 
ing, as  owners  of  the  cargo  laien  on   board  The 
Uskmoor,  damages  iu  respect  of  the  collision,  and  a 
settlement  was  arrived  at  on  the  terms  of  the  defend- 
ants paying  50  per  cent  of  the  plaintiffs'  damages  to 
be  assessed  by  the  registrar  and  merchants.  The  claim 
filed  in  the  registry  by  the  Admiralty,  as  owners 
of  cargo  ex  Uskmoor,   agaiust   the   owners  of  The 
Minnetonka,  consisted  of  twj  itemi— vis.  (1)  £447,  the 
difference  between  the  cost  price  and  the  selling  price 
of  the  coal,  and  (2)  £276,  the  proportion  attributable 
to  the  cargo  of  the  sum  of  £1,000  agreed  to  be  paid 
by  the  A£niralty  to  the  owners  of  TAe  Uskmoor  in 
view  of  the  voyage  being  abandoned  in  London.    At 
the  reference  the  registrar  disallowed  both  items  of 
the  daim.    The  ground  for  the  disallowance  of  the 
item  of  £276  was  that  the  payment  of  that  sum  by  the 
Admiralty  as  a  substituted  expense  was  not  such  a 
consequence  of  the  collision  as  to  render  the  owners  of 
The  Minnetonka  liable  for  their  proportion  as  wrong- 
doers.   The  registrar  stated  in  his  report  that  no 
part  of  the  daim  for  £276  had  been  dealt  with  in  the 
ships*  reference.    On  a  motion  by  the  Admiralty  to 
vary  the  report,  so  far  as  the  daim  for  £276  was 
concerned,  Budmill,  J.,  affirmed  the  report  of  the 
registrar. 
Toe  Admiralty  appealed^ 
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R.  p.  D,  Aclaudt  K^a,  aod  William  Wilh,  tot  the 
Adadraltf. 

AspirmUj    K.C,    and  Arthur    PrikMrdt    lor    tlie 
reBpoud«iits,  the  owneri  of  The  Minneionhi, 

Collins,  M.E.^TtiLa  is  an  appeal  from  a  decision 
by  BackmU,  J.,  who  waa  aaktd  to  review  a  flndiog 
01  the  regiitmr  sad  mercbantfl  on  a  ma^'ter  Fdf^rred 
to  them*     The  queition  ariaes  in  an  Admir&Uy  notion 
batwe^Q  the  Lords  of  the  Admiralty  and  the  owners 
of  the  it^amBhip  ^liuiifionht*    Tbe   Admiralty  had 
chartered   the  iteamihip  U^kmoor  to  Qirry  a  cargo  of 
ooalfi  from  tbe  Tyne   to   South  Africa.     While    The 
Uskmoor  %yas  proceeding    down    tbe  Cbamiel    near 
Beachy    Head    ahe   came    into    collision    with    'fhs 
Minrtttonka^  and  was  tD  aeriously  damaged  that  she 
had  to  put  back  to  Loudon  *    It  was  found  that  the 
niKjasiary  repairs  woiild  require  oonaiderahle  time  and 
expense  ;  but  atUL  ahe  was  capable  of  beiog  repaired, 
and  therefore  the  shipowner i  had  tbs  rigbt  to  insist 
on  carrying  the  cargo  to  ita  destination  and  thereby 
eamiDg  the  balance   of  their   freight,  one^lbird  of 
which  had  been  paid  io  advanoe.    An  action  waa  pend- 
ing in  rf&pect  of  the  colli aionv  but  Tht  Lhkmoor  natur* 
ally  coosidered^and  no  doubt  told  thecarf^o^owuera^  the 
Admiralty*  that  ahe  was  not  to  bkme,  and  that  Tht 
MinmlQuka  was  alone  to  blame.     The  rights  between 
The  Minnttonka  and  The  Uskmoor  had  not  then  been 
asceriaiued,  and  tbe  only  existing  facts  were  that  The 
U$kmo(jr  had  been  dieabled,  but  was  capable  of  being 
repaired^  and  that  ber  owners  were  id  sis  ting  on  their 
right  to  carry  tbe  cargo  to  its  destination  when  the 
repairs  flhould  havo  been  completed.     In  these  cir- 
cumstances a  compromise  waa  arranged  between  the 
Admiralty  aud  the  owners  of  The   Ihkmoor*    A  cal- 
culation was  made  of  the  length  of  time  which  would 
be  ri quired  for  the  repairs  and  of  the  coat  of  diacharg- 
ing,  warehouaing,  and  reahipping  the  cargo,  and  an 
estimate  was  made  of  what  cootdbution  would  ha?e 
been  due  from  the  cargo -own  ere  in  general  average  if 
tbe  Toy  age  had  been  continued.     This  waa  aeseued  at 
the    conjectural    aum    of    X^32.       Tbe    com  premiss 
involved  the  abandonmeut  of  the  voyage  and  tbo  sale 
of  the  cargo ^  and  provided  for  tbe  payment  by   tbe 
Admiralty  to  the  owners  of   Tht  Uskmoor  of  the  aum 
of    £216.     In    thii  way  the  Admiralty  reduced  the 
payment  which  they  would  have  had  to   make  if  the 
TOyage  had  been  continued^  and  they  were  also  saved 
thft  loii  which  they   would  have  incurred  through 
deterioration  of  tbe  cargo ;  and  at  tbe  same  time  tbe 
shipowners  gained  the  advantage  of  being  at  hberty 
to  obtain  another  chsrter*p»tty  as  soon  as  the  repairs 
shonld  be  done.      If    that  was  a  reasonable   com- 
promise to   make^  it  eeema  to  me  that  tbe  amount 
paid     by    tbe    Admiralty     under    tbe    compromise 
is    a    fair    measure    of     the     damages    which     the 
Admiralty    would    be   entitled   to    claim    from    tbe 
wrongdoer!   ^he  Minrtetofihi,      An    important  point 
in  the  case  waa  brought  out  in  an  answer  given  by 
Mr,  Acland  to  a  question  put  by  Mathew,  L.  J.— viz., 
that  as  between  the  Admiralty  and  tbe  owners  of  The 
UskmotJTf   by    tbe  terms    of    the    chirter-patty  the 
owners  of  The  Uakmoor  were  relieved  from  all  liabiliiy 
for  negligence.     Therefore^  although  in  the  action 
between  the  two  ships  both  were  held  to  blam^^  7«t, 
In  the  arrangement  of  the  compromise  between  tbe 
Admiralty  and  The  Cskinmrt  the  Adodralty  had  to 
regard  The  Ihkmmr  as  being  free  from  blame ;  and  tbe 
Admiralty  were  not  in  a  position   ao  say   that  the 
owners  of  Th&   Uf^hrnQor  were  not  entitled  to  receive 
anything  at  all,     Thi  Admiralty  could  only  recover 
damages   from   the  owners  of  The  Minmtonku^   and 
they  brought  this  action  against  tbem^  claiming,  in 
ftOcordftQce  with  the  rule  in  Admiralty,  one-half  of  the 


sum  of  £276,  The  report  of  the  registrar  md  m«- 
chants  On  tbti  claim  was  tbe  bsata  of  the  argiinM&l 
which  has  t:ecn  addressed  to  the  court.  Altlioagh 
the  clsim  was  not  allowed  by  tbe  registiar,  mod 
although  tbe  learned  judge  hat  affirmed  tui  tfocision, 
the  report  found  as  a  fact  that  no  pirt  of  th^t  dmm 
had  been  dealt  with  in  the  ship's  reference  oa  ibm 
tltim  of  The  Uakmoor*  In  my  opinion  that  fj»ct,  l&a^ 
no  patt  cf  tbia  aum  has  been  recovered  by  Thm 
Uskmrnr  as  against  The  MinnetQukat  disposes  of  thi 
argument  of  the  respond  en  Is,  For  some  time  I  wm 
under  the  impression  tbat*  if  the  owners  of  Tht 
MhiJietonka  were  ordered  to  pay  this  snm^  tliey 
would  be  paying  over  again  a  aum  which  they 
had  already  paid  in  the  proceedings  taken  mgmnA 
them  by  the  ownen  of  The  U^aiioar*  Th* 
6ndings,  however,  i^cgative  that,  «id  w«  aze 
disembarrassed  of  the  conitderation  thati  wn 
shall  be  orderiug  the  same  sum  to  be  paid  ^ 
time.  Therefore  the  question  comts  \m/ok  to 
Was  the  compromise  a  reaicnable  one?  For  tl* 
reaaon  which  I  have  already  given  I  think  that  it  wit 
reasonable.  It  was  contended  on  the  pa^t  of  the 
reapocdf  nts  that,  however  reasonable  the  comprottiM 
itself  might  be,  the  sum  to  be  paid  under  the  eoa^ 
promise  ought  to  have  be^n  adjuated  in  view  of  tht 
iifigation  between  The  Uskmoor  and  The  Minntiomku 
it  waa  suggested  that  there  ought  to  have  bt«ii  Mm 
arrangement  by  which  the  amount  might  be  Modified 
in  accordance  with  the  resuU  of  that  litigayioxL.  Bit 
the  answer  ia  that  tbia  sum  of  £276  did  not  oomoiile 
discuseion  between  The  Unkmoar  and  The  Minntimkt. 
That  diaposes  of  the  sag gestion  that  it  was  not  reaeos* 
able  to  settle  the  conipromUe  without  regard  to  tht 
litigation  between  the  two  ships*  When  the  ciM  il 
disengaged  from  a  certain  confuiicn  in  wtucb  it  ha§ 
been  involved,  it  seems  to  me  to  be  dear  thai  libi 
plainti£Fs  are  entitled  to  recover  the  lum  dainaed  frOtt 
the  owners  of  The  Mftmelnukiu  The  learsail  JQJfl 
had  not  all  tbe  facts  before  him  which  bftvo  bM 
brought  to  the  consideration  of  this  conrt.  Hii Judg- 
ment seems  to  have  been  based  on  a  propotHaos  ol 
law  which  be  eitracted  from  the  ewe  of  Thf  Marftrtm, 
42  W,  R.  2^9,  [1891]  P*  403,  The  suggestjon 
to  be  that  a  wrongdoer  agaiiiB^'  whom  a  iilaiu  la 


for  a  aum  of  money  iu  reaptct  of  damage 
the  plaintiff  it  relieved  from  all  liability  if 
of  money  has  been  arrived  at  by  aome  ooi 
whether  reasonable  or  not^  on  the  gronn^d 
sum  in  respect  of  which  the  claim  is  made 
wrongdoer  is  a  aum  which  became  paya1 
compromise,  and  if,  therefore,  not  tbe  dirtct 
quence  of  the  wrongdoing.  But  tbe  asieflm 
the  aum  by  a  compromise  does  not  break  tliA 
of  cauaality  between  the  loss  sustained  and  tlta 
done  out  of  which  it  was  sustained ;  it  if 
mode  of  adjust iug  tbe  losa,  and  not  m  inb 
fact  cutting  oU  the  liability  of  the  wrongdoer.  Hi 
real  point  waa  not  argued  before  the  learned  jwiM 
and  I  do  not  think  I  am  really  differing  froiR  1m 
learned  judge's  view  in  holdiDg  that  tbia  sum  mm.  be 
recovered.     The  appeal  must  be  allowed « 


MATTiEif  and  Coz^sEabbt,  LJJ,, 
Apptal  alhw^d* 

Solicitor  for  the  plainti^,  The  fr «a4ury  ^o^MBsr. 
Solicitors  for  the  defendaiiti»  Pritchard  A  i 
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TaTLOB  v.  ALLHT78BN. 


High  Coxt&t. 


Chan.  Div.     I  -m-     i.  <    n 

Kekewioh,  J.  j  March  1,  2, 

Tayloe  v.  Allhusen.  (a.) 
SeUUmeni— Power — Limited  poiver — Appointment  to  a 
class^Donee  of  power  one  of  cltu$ — liight  of  donee  of 
power  to  appoint  to  herulf 

Where  the  donee  of  a  power  of  appointment  limited  to 
memher$  of  a  certain  cltue  is  a  member  of  that  doss  her- 
self  it  i$  competent  to  her  to  appoint  to  heradf. 

In  May,  1890,  the  plaintiff  Isabel  Taylor,  then 
Isabel  AlUmsen,  was  entitled  to  certain  secarities  of 
the  valae  of  £3.500,  standing  in  the  name  of  her 
unde,  the  defendant  Wilton  AUhosen  as  trustee  for 
her. 

By  a  settlement  dated  the  Slst  of  May,  1890,  and 
made  between  the  plaintiff  of  the  one  part  and  the 
defendant  W.  AUhnsen  of  the  other  part,  it  was 
declared  that  the  income  of  the  trust  funds  should  be 
paid  to  the  plaintiff  for  her  life,  and  after  her  death, 
in  case  she  should  by  deed  or  will  so  appoint,  to  any 
husband  who  might  sur?iye  her  for  bis  life;  and 
subject  to  any  such  appointment,  the  defendant  W. 
Allhusen  was  to  stand  posseised  of  the  trast  funds 
and  the  income  thereof  in  trust  for  the  children  of  the 
plaintiff  as  she  should  by  deed  or  will  apooint,  and  in 
default  of  appointment  for  all  the  children  of  the 
plaintiff  who  being  a  son  or  sons  should  attain  the 
age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  should  attiun  that  age  or  marry,  and  if  there 
should  be  no  child  of  the  plaintiff  who  should  attain 
that  age  or  marry  then  the  trust  fund  and  the  inooma 
thereof  should  be  held  '4n  trust  for  such  persous  and 
purposes  and  in  such  manner  as  the  said  Isabel 
Allhusen  shall  by  deed  or  will  appoint  so  only  that 
erery  such  appointment  be  made  to  or  in  farour  of  a 
grandchild  or  grandchildren  of  the  late  Christian 
Allhusen,  the  paternal  grandfather  of  the  said  Isabel 
Allhusen,  who  shall  have  attained  or  shall  attain  the 
age  of  twenty-one  years,  or  being  female  shall  have 
previously  married,  and  in  default  and  subject  to  any 
such  appointment  upon  trust  for  all  such  grandchildren 
of  the  said  Christian  Allhusen  equally  share  and  share 
alike." 

At  the  time  this  settlement  was  made  the  plaintiff 
was  engaged  to  and  shortly  afterwards  married  her 
oousin,  CHaarles  Percy  Hale,  who  was  one  of  the 
grandchildren  of  Christian  Allhusen. 

The  settlement  was  not  expressed  to  be  made  in 
oonsideration   of   the  marriage,  and  was  in  fact  a 
Toluntary  settlement.      There  was  no  issue  of  the 
marriage. 
C.  P.  Hale  died  in  1896. 

In  1903  the  plaintiff  married  Francis  Pitt  Stewart 
Taylor.  There  was  one  child  the  issue  of  this 
marriage,  the  defendant  Beghiald  Pitt  Stewart 
Ti^or,  who  was  bom  in  Julv,  1904. 

The  plaintiff  now  claimed  (1)  cancellation  of  the 
settlement,  or  (2)  rectification  in  manner  therein 
stated,  or  (3)  alkematiyely,  that  i^e  construction  of 
the  settlement  might  be  declared,  and  the  trusts 
thereof  executed,  and  that  a  new  trustee  or  trustees 
might  be  appointed. 

At  the  trial  the  questions  of  cancellation  and 
reotification  were  not  pressed,  the  only  question 
armed  being  on  the  construction  of  the  settlement, 
ana  whether,  on  the  true  construction  of  the  settle- 
ment, the  plaintiff  could  appoint  the  trust  funds  to 
herself  under  the  power. 

(a.)  Beported  by  C.  W.  Mkab,  Esq.,  Barrister-at- 
Jaw. 


The  defendant  W.  Allhusen  was  willing  to  continue 
to  act  as  trustee  with  a  'iSx.  Cotton  Co^e,  who  was 
willing  to  act  with  him. 

P.  0,  Lawrence^  K.O,,  and  Percy  F.  Wheeler ,  for  the 
plaintiff. — ^The  plaintiff,  as  one  of  the  grandchildren 
of  Chtistian  Allhusen,  is  ooe  of  the  objects  of  the 
power ;  she  may  therefore  appoint  to  herself.  She  is 
a  member  of  the  dasB  to  which  the  power  is  Umited, 
and  there  is  nothing  in  the  instrument  to  exclude  her 
from  the  class,  or  to  prevent  her  appointing  to 
herself;  in  default  of  appointment,  she  would 
undoubtedly  take  a  share  as  a  member  of  the  class, 
and  there  is  no  reason  why  she  should  not  take  under 
an  appointment.  There  is  no  decided  case  directlv  in 
point,  but  Farwell,  J.,  in  Farwell  on  Powers  (2nd 
ed.),  p.  492,  states  that  an  appoiutment  may  be  made 
to  himself  by  the  donee  of  a  power  if  an  exclusiTe 
appointment  is  authorized,  and  refers  to  In  re 
Sinclaire'B  Estate,  2  Ir.  Eq.  45. 

Stewart  Smith,  K.C.,  and  Dighion  Pollock,  for  the 
trustee  of  the  settiement. — In  re  Sindair^e  Estate 
had  reference  to  the  construction  of  a  patticulsr  will, 
and  is  not  relevant  here.  The  only  other  passage  in 
any  text-book  which  bsars  on  the  subject  is  one  in 
Sngden  on  Powers,  c  11,  s.  6,  p.  145. 

Wace,  for  the  infant  defendant  R  P.  S.  Taylor. 
KsKSWiOH,  J. — This  point  seems  to  me  to  be  one 
of  some  importance  apart   from   its   novelty,  and 
having  considered  it  since  the  court  rose  yesterday, 
I  have  come  to  the  conclusion  that  the  plaintiff's  con- 
tention ought  to  be  upheld.   The  question  is  whether, 
assuming  the  settlement  to   stand,  this   lady,  the 
plaintiff,  can  appoint  to  herself,  and  that  depends 
entirely  upon    the    construction   of   the  particular 
iostrument.    There  seems  to  be  no  authority  directiy 
bearing  upon  the  poiut,  and  the  books  which  have 
been  cited,  although  useful,  do  not  give  a  conclusive 
guide.    Farwell,  J.,  at  p.  492  of  his  book,  says:  " If 
the  indention  is  clearly  expressed  there  is  no  reason 
why  the  donee  should  not  appoint  the  whole  to  him- 
self if  the  power  authorized  an  exclusive  appointment*' 
That  is  a  clear  summing-up  of  the  law,  and  no  doubt 
a  correct  summing-up,  although  it  comes  as  a  com- 
ment on  the  case  of  In  re  Sinclaire*9  Eitate,  which 
turned  entirely  upon  the  construction  of  the  particular 
instrument  then  before  the  court,  and  is  not,  I  think, 
valuable  for  the  present  purpose.     The  only  other 
authority  which  was  dted  was  Lord  St.  Leonards' 
book  on  Powers,  c.  11,  s.  6,  p.  145.    There  Lord  St. 
Leonards  does  not  touch  this  particular  point,  and  be 
does  not  lay  down  any  general  rule,  but  what  he 
does  say  is  certainly  not  inimical  to  the  conclusions 
contended  for  by  the  plaintiff  here.    This  settiement 
was  made  on  marriage,  but  was  a  settiement  on 
the    lady  for    life,   and    then    on    any   husband 
who  might  survi?e  her  for  life,  and  then  to  the 
children   in   the  ordioary  way,  with   a   power  of 
appointment  and  a  gift  over  in  default  of  appoint- 
ment amonffthe  chfldren.    No  question  arises  about 
that  now.    The  only  <^uestion  is  under  the  clause  by 
which  in  default  of  children  taking  a  vested  interest 
the  property  is  limited  as  the  lady  should  app<nnt  by 
deed  or  will,  the  class  being  narrowed  by  the  limita- 
tion that  they  are  to  be  the  grandchildren  of  the  late 
Christian  Allhusen.    It  so  happens  that  the  lady  her- 
self was  one  of  suoh  grandchildren  and  that  her  first 
husband  was  one  also.    In  default  of  the  exercise  of 
that  power  of  appointment  there  is  a  trust  for  idl 
"  such  grandchildren  of  the  said  Christian  Allhusen 
equally  share  and  share  alike."     It  could  not  be 
argued  that  if  the  ladv  does  not  exercise  the  power 
of  appointment  she  will  not  herself  be  able  to  tiJce  a 
share  under  that  gift  in  default  of  appoiutment.    It 
occorred  to  me  to  refer  to  the  case  of  Lee$  v.  Maeeey^ 
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Tatlob  v.  ALLHX78SK.— In  be  LXVBBOir-Gk)WBB. 


HlQH  OOJJKt. 


9  W.  B.  425,  3  De  G.  F.  &  J.  113.     The  point  npon 
which  the  case  is  reported  is  from  what  time  and  at 
what  date  the  next-of-kin  were  to  be  aioertained; 
bat  there  was  a  very  able  argument  on  the  question 
whether  the  lady  herself  in  that  case  could  take  as 
one  of  the  next-of-kin.    There  was  a  gift  by  will  of 
all  the  testator's  real  estate  to  a  daughter  in  fee 
simple,  subject  to  interveninp^  limitations,  and  the 
will  contained  a  proviso  that  if  the  daughter  should 
die  without  lawfiu  issue,  the  teitator^s  wife  surviving, 
then  the  said  estates  should  go  to  his  wife  for  life 
and  after  her  decease  to  his  relations,  share  and  share 
alike.   The  word  **  relations  "  is,  of  course,  equivalent 
to  next-of-kio.    Now  it  turned  out  that  when  the 
estate  came  to  be  disposed  of  under  the  ultimate  gift 
it  went  to  the  daughter,  and  the  daughter  omy, 
as   the   testator's   next-of-kin,  and   the   argument 
was  that  it  was  really  inconsistent  with  the  whole 
gift   that   she  should  take  under  the  gift   to  the 
testator's  ''relatioDs" ;  that  it  could  not  be  that  the 
daughter  was  to  take  that  which  was  only  to  go 
to  the  next-of-kin  in  the  event  of  her  not  being 
able  to  take— that  is  to  say,  the  preceeding  limitations 
failing.    However,  that  view  found  no  favour  with 
the  Mas'er  of  the  Bolls  or  the  Gourt  of  Appeal;  and 
the   decision,  although  it  turned  upon  an  entirely 
different  point,  resulted  in  giving  the  daughter,  who 
was  said  to  be  excluded,  the  whok  estate.  Therefore  I 
may  fairly  say  that  there  is  nothing  inconsistent  with 
or  contrary  to  the  ordinary  rules  of  construction  in 
holding  in  the  present  case  that  this  lady  would  her- 
self take  a  share  in  default  of  appointment,  and  that 
view  is  valaable  for  the  purpose  of  the  construction  of 
thip  settlement.    The  trust  is  "for  such  persons  and 
purposes  and  in  such  manner  as  the  said  Isabel  Allhn- 
sen  shall  by  deed  or  will  appoint,  so  only  that  any 
such  appointment  be  made  to  or  in  favour  of  a  grand- 
child or  grandchildren  of  the  late  Christian  Allhusen," 
and  then  there  is  a  gift  over  in  d^ault  of  and  subject 
to  any  such  appointment  upon  trust  for  those  grand- 
child^n  of  whom  she  was  one ;  and  if,  remembering 
what  I  have  just  said,  there  is  a  gift  in  default  of 
appointment  to  her  as  regards  part  of  the  property, 
that  seems  to  me  to  be  an  extremely  strong  argument 
in  support  of  the  view  that  she  was  not  to  be  excluded 
from  the  objects  of  the  general  power  of  appointment 
which  preceded.    As  she  was  to  take  in  default  of 
appointment,  it  is  difficult  to  say  that  she  ought  to  be 
excluded  from  taking  under  the  appointment. 

But  that  is  not  the  only  way  of  looking  at  the  case. 
I  was  very  much  struck  by  the  argument  of  the 
plaintiffs  counsel,  that  if  the  dause  in  the  settlement 
had  stopped  at  the  word  *'  appoiot,"  that  is  to  say,  if 
it  read  simply  **  in  trust  for  sach  persons  and  purposes 
and  in  such  manner  as  the  plaintiff  shidl  by  deed  or 
will  appoint,*'  she  might  certainly  have  appointed  to 
herself,  and  not  only  so,  but  it  is  the  common  form  of 
general  power  of  appointment.  Why  shoold  you  c^t 
Uiat  down  ?  Tou  would  out  it  down,  of  course,  if  the 
language  so  provided ;  but  to  cut  it  down  so  as  to 
exdude  herself  from  the  general  power  of  appointment 
when  there  are  no  clear  words  to  doit,  and  when  that 
general  power  would  certainly  have  enabled  her  to 
make  an  appointment  in  her  own  favour,  seems  to  me 
to  be  a  straining  of  language  which  would  be  entirely 
wrong.  Therefore  I  hold  that  upon  the  true  construc- 
tion of  the  instrument  the  lady  is  entitled  to  appoint 
by  deed  or  will  to  any  of  the  grandchildrni  of 
Christian  AUhusen,  including  herself.  There  will 
be  a  declaration  to  that  effect,  and  the  defendant 
W.  Allhnsen  being  willing  to  continue  trustee  of  the 
settlement,  anothSr  trustee  will  be  appointed  to  act 
with  him,  and  there  will  be  consequential  directions 
as  to  the  transfer  of  the  trust  fimds  to  the  two  trustees. 
SolioitOff,  Budham  A  Qmim ;  Johtwm,  L^,  db  Co, 
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Swinfen  Eady,  J.  f 

In  re  Lbvksok-Gowbb  (o.) 
SMed  land--^  ImpravemenU-- ApplicaHon  of  eapUal 
moneya^AddUians  to  or  aUeratioM  in  huad%ng9^ 
Bebuilding  vinery,  peach-hotue,  and  ^rcenAoiwe  wdh 
a  view  to  letting^Scheme  submitted  to  trudeei  a/Ur 
long  interval^Eouee  agent's  commission— Settled  Land 
Act,  1882  (45  c&  46  Vict,  c  38).  ss.  21,  26,  sub-seeUtm 
n— Settled  Land  Act,  1890  (63  cfc  54  FtW.  c  69),  ». 
13  (it.),  15. 

TJie  rebuilding  of  an  entirely  new  vinery  and  peocA- 
hotise  in  place  of  tuH>  old  glasshouses  pulM  A>|^»  « 
order  to  let  the  principal  mansion-house,  does  no€  fall 
within  sub-section  2  of  section  13  of  the  Act  of  1890,  oi 
*'any  additions  or  alterations  in  buildings  reojonoWf 
necessary  or  proper  to  enable  the  same  to  he  lei,''  an.  wkiu 
capital  moneys  in  the  hands  of  truttees  can  he  expended, 
and  the  rebuilding  of  a  new  greenhouse  in  place  o/ an  old 
one  in  a  dilapidated  condition  is  in  the  same  poeUum. 
But  the  building  of  loose  boxes  and  the  making  of  a  emk 
fence  in  the  park  to  keep  out  cattle  is  within  the  «n«(»W 
of  "  repairs  "  on  which  capital  money  can  he  spent.  The 
commission  chargeable  by  an  agent  for  obtaining  aienai 
of  the  mansion-Tiouse  on  a  short  tenancy  is  an  ordinary 
income  charge,  and  neither  the  whole  nor  any  part  is 
properly  payable  out  of  capital. 

Adjourned  summons.  . 

By  au  indenture  dated  the  24th  of  June,  1889,  Mr. 
Granville  C.  Gresham  Leveson-Gower,  the  apptieaat 
in  the  summons,  became,  in  certain  events  which  had 
already  taken  place,  tenant  for  life  in  possoeiion  of 
certain  settled  estates  situate  in  Surrey  and  Kent, 
settled  by  the  said  indenture  subject  to  certain  rsni- 
charges  therein  mentioned  of  £300  and  £800.  His 
eldest  son,  one  of  the  defendants  to  the  summons,  was 
tenant  in  tail  of  the  said  estates,  the  other  defendants 
being  the  present  trostees  of  the  said  indenture  for 
the  purposes  of  the  Settled  Land  Acts. 

The  settled  estates,  subject  to  the  uses  of  the  said 
indenture,  comprised  a  mansion-house  with  the  gardens 
and  park  known  as  Titsey  Place,  another  house  and 
grounds  known  as  Hookwood,  and  several  farms  in 
yarious  other  parishes. 

In  1902  the  tenant  for  life  placed  Titsey  Plaoe  and 
grounds  in  the  hands  of  an  agent,  and  by  an  a«rea- 
ment  dated  the  15th  of  November,  1902,  it  was  let  to 
Lord  Burghdere  on  a  short  tenancy  of  a  few  montfas. 
By  an  indenture  dated  the  2nd  of  June,  1903,  Loid 
Burghdere  took  it  for  a  tetm  of  years  (detemsinable  as 
therein  mentioned).  The  applicant  stated  In  an 
affidavit  that  Lord  Burghdere  had  made  it  a  conditioB 
of  his  taking  Titsey  Place  that  a  vinery  and  penok- 
house,  which  were  at  the  time  in  a  dilapidated  elate, 
should  be  rebuilt ;  also  that  a  new  fence  should  be 
constructed  between  the  park  and  the  gardeaia  ia 
order  to  keep  out  the  cattle,  the  then  existing  fence 
being  also  in  a  state  of  bad  repair  and  quite  unfit  lor 
its  purpose.  As  it  was  necessary  to  let  the  houe, 
these  improvements  were  carried  out  and  paid  for  by 
the  tenant  for  life  out  of  his  own  podret. 

It  was  shown  that  rebuilding  these  houses  and  leaes 
was  absolutdy  essential,  as  they  were  quite  past 

Further  improvements  were  carried  out  by  the 
tenant  for  life  as  follows :  In  1896  he  erected  a  new 
cattle-shed  in  the  park,  and  the  following  year  Iwilt 
four  loose-boxes  and  saddle-room,  with  mena'  rooms 
above,  and  also  rebuilt  a  greenhouse,  which  waa  very 
old  and  falUng  into  decay. 

(a.)  Beported  by  A.  B,  Tayloto,  Esq., 
at-Law» 
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The  tenant  for  life  had  only  recently  sabmitted  a 
soheme  to  the  trosteee,  one  of  his  reasons  for  the  delay 
beiof^  that  there  were  no  capital  moneys  snbsisting 
in  the  hands  of  the  trustees  which  they  could  apply. 

All  the  above  expenies  so  incurred  were  paid  for 
personally  by  the  tenant  for  life. 

Owing  to  the  heayy^  outgoings  on  the  estate,  due  to 
its  being  put  in  repab  for  letting,  death  duties,  &c., 
the  tenant  for  life  took  out  the  present  summons, 
asking  for  a  declaration  that  the  respondents,  as 
trustees  for  the  purposes  of  the  Settled  L%nd  Acts, 
1882  to  1890,  might  be  directed  to  repiy  and  recoup 
to  the  applicant  out  of  capital  moneys  that  had  since 
arisen  under  the  said  Acts,  and  were  then  in  their 
hands,  the  following  sums,  which  represented  the 
amounts  expended  by  him  on  the  before-mentioned 
improvements— yiz. :  £294  17s.  7d.  for  rebnildiog  the 
vinery  and  peach-house,  £48  IOj.  for  a  new  cattle- 
shed,  £258  for  new  loose-boxes,  &o.,  £194  5s.  6d.  for 
the  park  fence,  and  £249  16s.  6cl.  for  rebuilding  the 
greenhouse.  And  also  whether  a  sum  of  £60  which 
was  paid  by  way  of  commission  to  the  agents  for  the 
lettiuR  of  Titsey  Place  to  Lord  Burghdere  was  properly 
payaUe  out  of  such  capital  moneys  as  aforesaid. 

AuUen^CarimeUf  for  the  applicant.— These  various 
rebuildiogs  would  not  have  been  done  unless  the  lessee 
who  took  the  house  had  made  it  a  condition  they 
should  be.    On  the  question  of  no  scheme  having  been 
submitted  to  the  trustees  for  so  lone  a  period,  it  falls 
within  section  15  of  the  Settled  Land    Act,   1890. 
"  The  court  may  in  any  case  where  it  appears  proper 
make  an  order  directing  or  authorizing  cspital  money 
to  be  applied  in  or  towards  payment  for  any  improve- 
ment authorized  hj  the  Settled  Land  Acts,  1882  to 
1890,  notwithstandmg  that  a  scheme  was  not,  before 
the  execution  of  the    improvement',  submitted   for 
approval,   as  required  by  the  Act  of  1882,  to  the 
trustees  of  the  settlement  or  to  the  court.*'    These 
expenditures  are  subitantiul  improvements.    This  is  a 
proper  case  where  a  tenant  for  life  has,  out  of  his  own 
pocket,  incurred  heavy  expenditare  which  the  court 
is  asked    may   be  thrown    on  the  capital.     These 
additioni  are  '^reasonably  necessary  atid  proper"  with- 
in section  13,  sub-section  2,  of  the  Settled  Land  Act, 
1890,  to  enable  Titsey  Place  to  be  let  to  Lnrd  Burgh- 
dere :  see  In  re  GatkdVs  Settled  Eetates,  42  W.  R.  919. 
[1894]  I  Oh.  485;  In  re  Clarke,  50  W.  R.  585,  [1902] 
2  Ch.  327.     It  has  been  alsD  held  a  tenant  for  life  need 
not  actually  have  in  contemplation  a  tenant,  but  it  must 
not  be  a  mere  vague  idea  he  will  obtain  one.    Here 
there  is  a  definite  letting.     If  as  here  you  have  a 
building    to  ^  be    let,    and   it  must  be   rebuilt  in 
order  to  let  it,  then  it  falls  within  the  sub-section. 
rSwuTPKN    Eady,  J.— Therefore     you     can     only 
J  ustify  this  expenditure  under  sub-section  2.]   It  is  all 
part  of  the  subject-matter   of    the   letting.      The 
expenditure  on  the  loose-boxes  comes  vrithin  section 
25,  sub-seotion  11,  of  the  Act  of  1882.    Treating  the 
question  of    a  new  vinery  and  peach-house  as  an 
addition,  it  is  to  an  entirely  new  structure,  and  it  is 
for  tiie  oonrt  to  say  whether  it  is  so  or  not :   see  In  re 
Gerard,  [1898]  3  Oh.  252,  where  "stages'*  came 
within  sub-section  4.    Oa  the  question  of  the  agents' 
commiasioii*    Tins  lease  owes  its  existence  solely  to 
the  powers  of  the  applicant  as  tenant  for  life  under 
the  l^tUed  Land  Acts.    If  he  were  to  die  soon,  Uie 
estate  would  be  subject  to  a  benefidsl  lease.    There 
Is  no  difference  in  principle  beti^een  a  lettins  on  a 
buHdioc^  lease  and  a  letting  on  an  occupation  lease : 
see   In    re  Maryon-WiUon'i  SeUled  E$tate$,  [19012  1 
Oh.   984,    49  W,  B.  Dig.   157.     The  ratio  decidendi 
was  only  an  exerdsa  of  the  powers  of  the  Settled 
Land  Aots. 

He  referred  to  Hood  and  Ohallis  on  the  Settled 
I^aod  Act0  C6th  ed.),  at  p.  336. 


P,  Wheeler,  for  the  tenant  in  tsil. — ^The  two  questions 
are  whether  this  application  falls  within  sub-section  2 
of  section  13  of  the  Act  of  1890,  and  if  so  whether 
the  court  can  exerdse  its  jurisdiction.  In  the  present 
case  what  the  tenant  for  life  means  to  do  is  to 
substitute  a  new  buildiog  for  an  old  one ;  that  is  not 
an  addition,  nor  was  the  request  of  the  lessee 
*' reasonable  and  proper*'  to  bring  it  within  the 
sub-section.  The  court  cannot  exercise  its  discretion 
under  seotion  15,  on  account  of  the  weak  case  of  the 
applicant  and  his  not  submitting  his  scheme  to  the 
trustees  for  snoh  a  long  time. 

Austen- Cartmell  mentioned  on  the  meaning  of  the 
word  " additions*'  In  re  Calverley*9  Settled  EstaieSf 
52  W.  B.  206,  [1901]  1  Oh.  150. 

Wheeler  referred  to  In  re  Verney*i  Settled  EitateSf 
46  W.  B.  348,  [1898]  1  Oh.  508.  Mary  on- Wilson*  a  case 
wholly  different  from  the  present  application. 
[SwiNFEW  Eady,  J.,  referred  to  Stanford  v.  Boherts, 
49  W.  B.  315,  [1901]  1  Oh.  440.] 

Austeu'Cartmell  replied. 

B,  Burleigh  Muir,  for  the  trustees. 

SwiNEBN  Eady,  J.— This  is  an  application  by  the 
tenant  for  life  of  certain  estates  ntuatisd  parUy  m  the 
counties  of  Sarrey  and  Kent.  He  chums  under  a 
settlement  made  in  1889.  The  previous  tenant  for 
life  died  on  the  30th  of  May,  1895,  and  on  his  death 
the  present  applicant  became  the  tenant  for  life  in 
possession,  i  am  told  that  he  is  between  thirty  and 
forty  years  of  age.  There  are  two  rent- charges  still 
subsisting  on  the  property  and  the  interest  on  certain 
mortgages  amount  to  between  £3,000  and  £4,000. 
Both  the  mansion-houses  on  the  estate  have  been  let, 
and  it  appears  that  with  respect  to  the  house  and 
grounds  now  in  question  a  sum  of  £294  17s.  7d.  was 
expended  on  rebnilding  a  vinery  and  peadi-house, 
and  this  sum  is  amongst  other  items  claimed  to  be 
allowed  ont  of  the  capital  moneys.  It  appears  that 
these  glasshouses  were  in  a  state  of  dilapidiation  seven 
years  ago.  In  the  autumn  of  1902  Lora  Bnrghdere 
took  Titsey  Place,  the  house  in  question,  on  a  sh^t 
tenancy  for  three  or  fonr  months,  and  in  the  following 
year  entered  into  an  agreement  to  take  it  for  a  term 
of  years.  The  applicant  states  that  it  was  a  term  of 
the  agreement  that  the  vinery  and  peach -house  should 
be  rebuilt  in  order  to  secure  Loi^  Burghdere  ai  a 
tenant  Thongh  evidence  is  wanting  on  this  point, 
nevertheless  I  think  it  was  probably  the  fact  that 
such  was  the  case,  and  I  will  accept  the  statement 
of  the  applicant.  The  peach-house  was  not  rebuilt 
until  some  months  after  the  vinery  had  been.  The 
first  question  before  the  court  is  whether  the  erection 
of  a  vinery  and  peach-house  fall  within  sub-section  2 
of  section  13  of  the  Settled  Land  Act  of  1890.  The 
glasshouses  are  some  distance  from  the  house,  and 
were  pulled  down  completely  before  they  were  reboilt. 
Under  the  circumstances  I  am  of  opimon  that  where 
a  building  is  entird^  removed,  and  an  entirely  new 
building  is  erected,  it  does  not  fall  within  the  sub- 
section, which  runs:  *< Making  any  additions  or 
alterations  in  buildings  reasonab^  necessary  or  proper 
to  enable  the  same  to  be  let."  E^en  if  tiie  cost  of 
erecting  these  glasshouses  were  to  come  within  the 
sub-section,  and  the  coutt  could  exercise  its  discretion, 
I  should  hesitate,  because  the  cost  of  these  glass- 
houses is  something  like  a  half-year's  rental,  and 
having  regard  to  the  state  of  the  rent  and  general 
rental  of  £e  estate,  and  the  cost  of  the  glasshouses, 
and  the  fact  that  no  scheme  was  submitted  to  the 
trustees  for  so  long  a  time,  I  should  hesitate  rather 
before  I  sanctioned  it.  With  regard  to  the  green- 
house, the  old  one  was  built  many  years  before  the  other 
buildings,  and  it  was  apparently  quite  past  repair. 
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HiaH  OouET. 


In  BB  Ghaut. 


High  Coxrar. 


The  new  one  is  much  imaUei-  than  the  old  one^  but^  io 
my  opinioo,  a  new  green houfle  ia  in  no  better  pDaition 
than  the  vinery  or  peaoh-houee*  With  respect  to  the 
items  for  looae-boies  and  the  «iink  feace  in  the  park, 
I  am  of  opinion  th^t  both  faU  within  the  meaning  of 
repairs  on  which  capital  money  oan  be  fxpendod.  I 
think  the  lum  of  £400  will  meet  the  joatice  of  that 
case.  With  regard  to  the  remaining  queitiun  of  the 
commiaaion  which  wai  charged  tor  the  Utting  to 
Lord  Burghclere,  it  ii  a  short  tenancy  nnder  an  occu- 
pation kase,  and  tbe  s  gents  have  cha'^ged  a  com  mis - 
aion  of  £60 ^  at  the  raie  of  o  per  cent*  for  the  first 
year  and  2 J  per  cent,  for  the  aecond  and  third  years. 
The  application  is  made  af  t^r  tbe  first  two  yeara  haTC 
practically  expired*  I  think  it  is  an  ordinary  in  com  e 
charjse.  I  atn  therefore  of  opinion  that  commission 
payable  to  an  agent  on  aeonriiig  a  short  tenancy  ii  not 
un  ex  pen  ao  that  ought  to  be  thrown  on  the  oapitalf 
and  1  decline  to  order  the  trustees  to  pay  that  com* 
mission,  or  any  part  of  it^  oat  of  the  capita L 

BoIieitoTs,  Cooper,  Tamer ^  *k  EmnSt  for  Morriiona 
*t  Ni'jhiinffftk,  Reigate. 


Chan   Diw     j  May  17,  24. 

Warrington,  J.  f  ^ 

In  rt  CnAlfT. 
BiaD  V.    GODFRKY*  (fl,) 

Adfjilntiiration—' Siniph  €onirnct  debt  ^^  Real  eiiate 
dti^iaed — Tenant  for  life  and  remaindermen — Pari 
j}aymetit  by  tenant  fw  Uft — Limitaiimh  Adt^  1623  (21 
Jm^  1,  c*  16). 

The  part  ptymtnt  hy  a  devisee  for  life  of  a  simple  con- 
irdd  debt  of  Mm  UsUitorand  of  inUrest  thereon  te  aufficitnt 
io  keep  the  deU  alivej  notmitliMianding  the  iapse  of  time^ 
noionly  aa  against  the  dtvidefS  in  remainder  after  the 
life  eatatCf  but  aho  as  agaimi  dem'iees  of  other  real  eaittte 
of  the  testator. 

In  re  Holltngahi^ad,  Hollingibead  i'*  Webster,  36 
W^  R*  660,  37  i%  I).  GdI,  followed. 

The  prindpleA  of  RocMam  xk  Motley,  5  W.  /?*  510, 
1  />.  IL  .h  J.  1,  and  Dibbt/.  Walker,  41  JF.  JL  427, 
[1893]  2  67*.  429,  tipplied. 

Origio&ting  summoni. 

Thia  summons  raised  a  question  at  to  the  effect  ol 
pirt  pajment  of  a  debt  of  a  testator  by  a  tenant  for 
life  of  part  of  the  de?ised  real  estate  in  preventiug 
the  debt  becoming  barred  by  the  lapse  of  time  as 
against  the  remaindermen  and  the  devisees  of  other 
pirt  of  the  real  estate. 

By  his  will  made  in  IS&I  Thomai  Chant,  after 
bequeatbiog  his  personal  estate  to  hia  wif^,  K.nma 
Coact,  subject  to  hii  debts,  devised  ceit*ia  houaes  to 
his  brother,  E.  J,  Chant,  and  other  houaea  to  his 
sister,  Elizabeth  Brakep  and  he  devised  the  real  due  of 
his  real  estate  tn  his  wife  for  her  life  and  after  her 
death  as  to  part  thereof  to  Eli^sbeth  Brake,  aod  as 
to  the  rest  to  E.  J,  Chant*  And  he  appointed  certain 
penoos  executors  and  trustees  of  his  wt^h 

The  testator  died  in  October,  189  4,  He  was  at  tho 
time  of  his  death  indebted  to  the  plaintiffs  in  the  sum 
of  £29S  for  work  and  materials  in  boildiDg  houses 
upon  simple  contract* 

In  1895  the  pUiotlff^  had  entered  into  an  arrange- 
msnt  with  the  executors  and  the  ti'nant  for  life  under 
which  they  had  from  time  to  time  reeeivei  pay  men  ti 
on  account  of  tbe  printipal  and  interest  of  the  debt* 
It  vas  admitted  that  some  at  leaat  of  these  pay- 

(a.)  Reported  by  Nbviili  TEBBtrtT,  Eaq.»  Bar- 
rister-at-Law. 


ments— at  all  eventfl  of  the  more  recent  onet— were 
made  out  of  the  parts  of  the  real  estate  of  which 
Mrs,  Chant  was  tenant  for  life.  Theie  pAjmeiny 
con  tinned  until  1903, 

In  February,  1905,  th«  creditors  took  out  thii 
aummona  on  behalf  of  themaelvee  and  the  other 
creditors  against  tbe  executors,  tbe  tMiant  foir  lif«« 
and  against  Elizabeth  Brake  and  K  J*  Chant,  the 
devisees  in  remainder  and  also  apecific  devisee*,  ask- 
ing for  adminiatration  of  the  real  and  pertptiiJ.  «0titt 
of  the  teitator.  The  only  question  in  di«piite  «m 
whether  the  pkintiffa  were  entiUed  to  hava  admini- 
tration  of  the  speoi  Really  devlaed  and  the  raatdnAry 
real  eiUte  of  the  testator  a^  well  as  of  tbe  penocat 
estate* 

Fussttt  LoGkf  for  the  applicants.^The  simple  c3o- 
tract  creditors  are  entitled  to  have  the  dmsed  iml 
estate  as  well  ai  the  personal  estate  adminiaftor^d  for 
the  payment  of  the  debts  ol  the  testator  ufid«r  tbe 
Administration  of  Estates  Aot,  1833  (a  &  4  WtlL -I, 
0.  104).  It  ii  true  that  the  testatc^r  died  matm  thao 
sijt  years  before  the  summons,  but  il  any  Statiiti^ 
Limitations  applies,  which  is  not  clear «  tha  debl  liif 
been  kept  alive  by  the  payments  that  have  be^u  mada 
on  its  aoeonnt  by  Mrs*  Chant,  the  tenant  for  life^  It 
is  sn^eient  if  the  payments  are  made  by  aaytai 
interested,  and  if  so  made  they  set  the  debt  frea  ■■  l» 
all  the  real  estate  of  the  testator^  That  tbadafaiii 
kept  alive  as  against  tbe  deviaeea  in  rematiidtr  wm 
expressly  decided  b?  In  re  JToUimjthradt  ffoltin 
W^hiter,  36  W,  R.  6G0,  37  Cti*  D*  65U      ^ 


principles  upon  wbioh  that  castd  and  ll(*tldam  ▼,  Mwtt$» 
d  W.  E.  510,  2  K.  &  J*  336,  1  De  O.  &  J.  1,  aodlibU 
V*  Walker,  41  W*  E.  ril,  [1893]  2  Ch,  42a,  f.>llo«Jnf 
Fifrsyth  v,  BriMnwe,  8  Exch.  716.  1  W,  R.  C,  K  Dif. 
dlO,  were  decided  apply  here*  and  show  that  tlia  debt 
ia  kept  alive,  not  only  as  regards  the  residaai-f  arti<ti> 
but  also  as  regards  the  other  real  estate  of  wl3i«ih  Ibi. 
Coant  was  not  tenant  for  life,  I  admit  that  payiMnt 
by  the  executors  doea  not  have  this  effect.  Tlua  vaa 
decided  in  Fnfnam  v.  BfUe^,  3  Bass*  ISB;  Fi^^m*. 
V.  IValiis,  I  W*  R.  US,  10  Hare  217  ;  and  A^th^ar  t. 
Astbury,  40  W,  E.  53i»,  [J808]  2  Ch.  IIL 

Cozms'IIardyt  for  the  devisees  of  the  real  ailats 
other  than  the  tenant  for  life.— The  ease  is  gawmmd 
by  the  L-mitation  Act.  102^  To  take  th«  oaaa  oat 
of  the  operation  of  that  statute  there  must  be  a  faiak 
promiae  to  pay  implied  oa  tbe  part  of  the  pmom.  vIm 
Ls  sued  for  the  debt.  Toil  can  only  be  implied  -^* — " 
Ihe  pirt  payment  is  made  by  the  perann  til 
his  agent,  or  someone  through  whom  be 
This  is  the  effect  of  Putmim  v*  Bates,  Ft^rMmm  W* 
Wallis,  Bidding  v*  Lane,  1 1  W*  E,  388,  I  D#  Q.  J.  ifc  9L 
122;  Dickinson  v.  Ttmdalt,  1  D,  J.  &  8,  52,  H  W.  1. 
Dig,  55 ;  and  A$tbary  v.  Asibury.  No  promiae  U 
pay  can  be  implied  on  the  paft  of  the  aowiaaaa  ia 
remainder  of  the  residuary  estate  from  tbe  part  paf* 
ment  by  the  tenant  for  life,  and  atill  Ma  €si  tbt 
part  of  tha  devisees  of  the  other  real  estate.  Bvea  if 
the  former  devisees  are  held  bDuod  by  the  paytaaatti 
the  latter  should  not  be*  Iloddajn  v.  Morletf  and  Fhhk 
v.  WaJkir  were  ca?es  of  specialty  dabtf,  &^  wo* 
decided  npon  the  statute  3  &  4  Will.  4.  c  42,  whiA 
does  not  apply  to  this  ca^e.  M>r«ovar,  Boddam  v- 
M*.rley  was  disapproved  of  by  L^rd  Cheljiiafdrd  m 
Coope  V*  VressweU,  15  W*  R*  242,  L.  a,  a  Ch,  IIS*  ' 
was  said  by  Lord  Westbory  in  Diclins&fk  v.  "" 
not  to  apply  to  land  other  than  that  of  the 
for  life,  Tbe  same  principle  is  recognized  and 
by  the  Mercantile  Law  Amendment  Act,  1S56  [t9  # 
20  Yict*  c.  07),  s,  14,  as  between  joint  deblof^ 

He  alao  referred  to  In  re  England^  43  W*  E.  Iflt 
[1893]  2  Ch,  100,  and  In  ft  MatdmaU,  45  W,  IL  ^*^ 
ri897]2  0h,  l&l. 
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HiOH  CoTTBT.  In  bb  Chant.^Bbz  v.  Fhilbbiok  (County  Court  Judoe)  and  Another.  Hioh  Ooubt. 


E»  8»  Ford,  for  the  executors  and  tenant  for  life, 
t03k  no  part  in  the  argument. 

Cur,  adv,  vult. 

May  24.— Wabbinoton,  J.— The  debt  is  a  simple 
oontnot  debt,  and  the  right  of  action  is  equitable 
only,  arisiog  under  the  Administration  of  Estates  Act, 
1833  (3  &  4  Will.  4,  o.  104).    The  suit  contemplated 
is  a  soit  against  the  real  estate  as  a  whole,  not  against 
any  particular  part,  nor  does  the  statute  constitute 
the  debts  a  charge  on  the  estate.    So  far  as  any 
Stataieof  Limitations  can  be  said  to  be  applicable  to 
a  suit  in  equity  the  statute  in  the  present  case  is  that 
of  21  Jac.  1,  0,  16.    As  regards  the  estate  which  is 
snbject  to  the  life  iutsrest  the  case  is  directly  within 
the  anthority  of  In  re  HoUingshead,    In  that  case  it 
was  decided  that  payment  of  interest  by  a  devisee  for 
life  kept  a  simple  contract  debt  alive  against  the 
devisees  in  remainder.    The  payment  here  is  of  prin- 
dpalas  wellas  of  interest.  Tiiis  cannot  make  any  differ- 
ence, and  I  must  therefore  hold  that  so  far  as  this  part 
of  the  case  is  concerned  the  case  of  the  defendant  fails. 
The  qnestion  remains  has  the  deb  t  been  kept  alive  against 
the  other  real  estate  in  which  there  is  no  tenancy  for 
life.  The  point  has  not  been  ezpresslv  decided,  but  in 
my  opinion  the  principle  of  the  autnorities  which  I 
am  aDout  to  mention  cover  the  case.    In  Roddam  v. 
Motley  it  was  held  by  Cranwortb,  L.O.,  following  the 
opinions  of  Williams  and  Crowder,  JJ.,  that  in  the 
case  of  a  specialty  creditor  payment  of  interest  by  a 
devisee  for  life  kept  the  debt  slive  as  against  those  in 
remainder.    The  case  turned  first  on  the  queition 
whether  on  the  true    construction   of  the    statate 
3  &  4  Will.  4,  c.  42,  8.   5,  payment  by  a  tenant 
for  life   was  payment  by   a   "party    liable,*'   and 
secondly  what  would  be  the  effect  of    such  pay- 
ment.   After  holding  that  on  the  construction  of  the 
itatnte  the  tenant  for  life  was  a  party  liable,  the  Lord 
Chancellor  proceeded  as  follows:    *'The  question, 
however,  still  remains,  if  the  payment  is  made  by  one 
only  of  several  persons  liable,  as,  for  instance,  by  a 
person  having  only  a  life  interest,  who  is  affected  by 
toe  payment?    Does  it  operate  a^rainst  the  party 
only  oy  whom  the  payment  is  made  ?  Or  dees  it  affect 
all  the  other  parties  liable  P  Does  it  merely  enable  the 
creditor  to  sue  the  party  by  whom  the  payment  wai 
made,  or  does  it  set  free  the  action  generally  ?  I  have 
oome  to  the  conclusion  that  when  a  part  payment  or 
payment  of  interest  has  been  made,  which  has  the 
efTeot    of    preserving    any    right    of     action,    that 
right   will  be  saved,  not  only  against  the   party 
making  the  payment,  but  also  against  a' 1  other jpardes 
liable  on  the  special tjr.''    In  Dibh  v.  Walker  Ohitfy, 
J*.,  applying  the  principles  of  Roddam  v.  Morley,  held 
that  payment  of  interest  by  a  tenant  for  life  of  an 
e<|aitjr  of  redemption  kept  alive  the  right  of  action  on 
the  covenant  so  as  to  enable  the  mortgagee  to  recover 
the  balanoe  of  his  debt  which  his  security  was  insuffi- 
cient to  satisfy  as  against  the  general  assets  of  the 
soveDantor ;  that  is  to  say,  as  against  property  other 
than  that  in  which  the  tenant  was  interested.    I  think 
^hat  Jn  re  Eollingshead  shows  that  as  to  the  effect  of 
>art    payment    there    is     no    material     difference 
>etvir6en  the  case  of  a  simple  contract  debt  and  a 
peoialtjr  debt.    All  the  devisees  are  liable  in  the 
ense     that   the^r     may    all   be   sued    in    equity, 
.iid     in     my  opmion  paymept  by  any  one  of  them 
B    a   payment   t>y  a  i)er8on   liable,  and   therefore, 
ooordisc^  to  the  decisions  in  Roddam  v.  Morleu  and 
>tbb   w.    Walker,  sets  free  the  action  not   only  as 
gainst  the  person  making  the  payment,  bat  against 
11  other  parties  liable.    I  hold,  therefore,  that  the 
•sart   payment  in  the  present  case  was  sufficient  to 
eep  the  aotion  alive  as  against  all  the  persons  inter- 
ited  In  the  real  estate.   It  was  argued  that  I  ought 


not  to  follow  Roddam  v.  Morley ,  having  regard  to  the 
criticisms  on  it  contained  in  Dickinson  v.  Teaadale  and 
Coope  V.  Creaewell ;  but  on  this  point  it  is  enough  to 
refer  to  the  remarks  of  Ghitty,  J.,  in  in  re  HoUingB- 
head,  Dickinson  ▼.  Teasdale,  moreover,  was  decided 
on  a  different  statute  altogether — namely,  the  Beal 
Property  Limitation  Act,  1833.  None  of  the  other 
cases  cited  by  the  defendants  conflict  with  the  opinion 
I  have  expressed.  There  must  therefore  be  the  usual 
judgment  for  administration  of  the  real  and  personal 
estate. 

Solicitors,  J,  Trevor  Davies  ;  Rohhins,  Hay,  Waiere, 
&  Hay,  for  H,  8.  &  S,  WaUa,  Yeovil ;  Samuel  Price 
&  Sons, 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J. ,  and  [  April  6. 

Kennedy  and  Bidley,  JJ.)     ; 

Bbx  V,  Philbbick  (County  Court  Judqb)  and 
Anotheb. 
Ex  parte  Edwards,  (a.) 

Poor  law — Rating^ Recovery — Distress — Costs  of  levy — 
Distress  for  sum  not  exceeding  £20 — Alleged  over^ 
charge— Right  to  sue  in  county  court — Distress  {Costs) 
Acts,  1817  and  1821 --Distress /or  Rates  Act,  1849  (12 
<fc  13  Vict,  c,  14),  s,  1. 

The  plaintiff,  a  passive  resister,  sought  to  recover 
I2s.  6(2.  in  the  county  court,  the  amount  which  he  alleged 
lie  had  been  overcharged  in  connection  with  a  distress  not 
exceeding  £20  levied  on  his  goods.  The  county  court 
Judge  considered,  following  Hill  v,  Pannifer,  62  W,  R» 
688.  [1904]  1  R.  B,  811,  that  he  had  no  jurUdiction  to 
go  into  the  reasonableness  of  the  charges,  and  that  tlie 
plaintiff* s  course  was  to  apply  to  the  justices,  who  wete 
the  proper  tribunal  to  deal  with  the  case. 

Held,  following  Headland  v.  Coster  &  Lamb,  49 
Solicitors'  Journal  133,  [1905]  1  K.  B,  219,  in  which 
Hill  V,  Pannifer  was  discussed  and  overruled,  that  the 
action  would  lie,  and  that  the  learned  judge  had  juris^ 
diction  to  entertain  it. 

In  this  case  a  rale  nisi  for  a  mandamus  had  been 
obtained  at  the  instance  of  one  Edwards,  directed  to 
his  Honour  Judge  Piiilbrick,  K.C.,  requiring  him  to 
show  cause  why  he  should  not  hear  and  determine  an 
aotion  brought  by  the  applicant  for  the  rule  against 
t^e  defendant  Morey,  a  certified  bailiff,  in  the 
Bridport  County  Court,  which  aotion  the  learned 
judge  had  decided  he  had  no  jurisdiction  to  try. 

The  plaintiff,  a  paasive  resister,  had  refused  to  pay 
ds.  7d.,  a  part  of  tne  poor  rate  levied  on  him,  and  the 
defendant  had  under  a  distress  warrant  levied  a 
distress  in  respect  of  this  unpaid  balance.  The 
articles  taken  were  a  gold  watch  and  brooch.  Thei  e 
were  duly  sold  and  realized  £2  48.,  out  of  whioh 
Morey  retained  £1  18s.  7d.  made  up  as  follows  : 
Unpaid  rate  5s.  7d.,  cost  of  warrant  3s.  6d..  charges 
for  taking,  keeping,  and  selUng  of  distress  £l  9s.  6d. 
This  latter  sum  included  an  item  of  17s.  6d.  for  the 
"  removal,  storaffe,  keeping  possession,  and  delivery 
at  sale-yard,  indudiog  haulage,  &o."  It  was  to  thu 
charge  of  17s.  6d.  that  Edwards  took  exception,  and 
as  he  considered  that  6$.  was  the  utmost  that  could 
reasonably  be  charged  for  keeping  the  levy,  and 
having  paid  the  full  sum  demanded  for  costs  under 
protest,  he  brought  this  action  in  the  county  oourt  to 
recover  back  12s.  6d.  as  money  paid  over  and  above 
the  sum  that  legally  could  be  demanded  from  him. 

(a.)  Beported  by  Bbskinib  Bbid,  Esq.,  Barrister- 
at-Law« 
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Eiz  V*  Fbilbriok  {Couhty  Couet  JxjDGi]  AOT)  Ahothxe,  High  Gotrrr. 


At  the  timd  the  ftotioa  waa  l>roiight  in  the  oounty 
court  mil  V.  Fannifer,  ol  W.  R*  583^  [1904]  1  K.  B. 
8 LI,  tiftd  been  dedd«d  by  the  Dimional  O^nrt;. 
That  oa«e  wai  after warda  overruled  by  Headland 
V,  Cosier  tt  irtmfip  49  SouciTOES'  Jotjbnal  133, 
[1905]  1  K,  B*  219»  Tae  Court  of  Appeal  in 
Utadlnnd's  mm  deoiied  that  the  prOTiflioni  of 
the  DUtreii  (Costs)  A -tf^  1317  and  1327,  limitiiig 
the  charges  thtit  m%y  be  m%de  for  taVm^,  keepiog, 
and  seUmg  gojdi  dis trained  on  for  poor  rates  and 
oettam  other  rates,  where  the  amount  demanded  and 
due  does  not  exceed  £20,  were  oot  impliedly  repealed 
aa  regards  the  poor  rate  by  the  Distresf  for  Rates  Act, 
1849,  but  were  atill  applicable  t  >  that  rate. 

Od  the  authority  of  HUl  v*  Panmfer  Judge  Philbrick 
considered  that  the  question  of  whether  any  partiaular 
item  of  charges  for  a  levy  uoder  J^20  waa  reasonable, 
wae  a  question  for  the  josticea  t?  determtue ;  that  the 
ptainti^s  proper  oourie  was  to  have  applied  to  the 
justices  for  them  to  decide  whether  the  charge  com- 
plaiaed  of  was  or  was  not  reasonable,  and  that  there 
bemg  a  statutory  remedy  giv^eo  by  appeal  to  jtiitices, 
the  jurisdiction  of  the  county  court  waa  ouited*  and 
the  action  waa  therefore  one  that  could  not  be  main- 
tained, lie  accordingly  dismissed  the  action  with 
ooeta* 

In  these  circ  am  stances  the  rule  was  obtained  and  now 
came  on  for  argament* 

Jlandolph  showed  cause* 

M*  M*  Montgomery  supported  the  ml#» 

Lord  Alyerstone,  L,C*J-— We,  of  conrse,  are  bound 
by  the  deciiion  in  ffsadland  t,  CtMter  t£  Limb,  given 
^i  the  Court  of  Appeal.  I  do  not  know  that  it  is  very 
material,  but  the  reason  I  thought  the  charges  made 
for  diatreaa  w^re  not  limited  haviug  regard  to  the  Act 
of  1849  wason  the  ground  that  the  Act  of  1840  applied 
specially  to  p^or  rates.  That  is  a  point  which  the 
C^nrt  of  Appeal  have  not  dealt  with*  They  have 
impliedly  considered  it  of  none  effect,  therefore  we 
must  take  it  for  the  purpose  of  poor  rates  all  the  pro- 
visions of  the  Act  of  1817  apply.  If  the  Act  of  1917 
had  created  a  special  ttatutory  remedy  for  this  parti- 
cular grievanc?!  I  think  that  Mr*  Randolph's  point 
would  hare  been  a  perfectly  good  one ;  becauie  I 
think  there  is  abundant  authority  with  regard  to 
such  a  matter  as  this  if  there  is  a  special  tribunal 
whereby  relief  is  given  in  respect  of  breaches  of 
duty  under  a  statute  that  that  relief  must 
be  pursued.  I  need  not  go  int^  those  oaaei. 
Mr.  Randolph  cited  two  {Barradough  v.  Bmmn^ 
H.  L*  (E.)  [1897]  A.  C.  615,  45  W.  R^  Dig, 
152,  and  Grand  JuncUmi  WaUTWork^  Co.  v*  Eamp- 
ion  DUtfid  Council,  [1698]  40  W»  R.  644,  2  Cb*  D*, 
at  p.  3ie),  and  there  are  many  others.  But  in 
the  &f8t  place,  if  you  look  at  the  Act  of  1317 
itself  I  think  it  is  pretty  plain  that  it  is  not  intended 
to  interfere  with  other  rights  of  action  because  section 
4  provided  af  it  then  atooi;  "  It  shall  he  lawful  for 
such  J  usUce.  if  he  shall  Snd  that  the  complaint  of  the 
party  or  pattiee  aggrieved  is  not  weU*founded,  to  order 
and  a<i judge  coets  not  exeeeding  twenty  Bhilling_s  to 
be  paid  to  the  party  or  parti e J  complained  against t 
which  order  shall  he  carried  into  effect  and  levied  and 
paid  in  such  manner  and  with  like  power  of  com- 
mitment as  ia  hereinbefore  directed  as  to  the  order  and 
judgment  founded  on  such  original  complaint. 
Provided  always  that  nothing  herein  contained  eball 
empower  in  oh  justice  to  make  any  order  or  judgment 
against  the  landlord  for  whoie  benefit  any  such 
diitreaa  shall  have  been  mado^  unless  such  landlord 
shall  have  personally  levied  such  distress.  Provided 
always  that  no  person  or  persons  who  shall  be 
aggneved  by  any  dittrei«  for  rent  or  by  anyproceadinga 


had  in  the  course  thereof,  or  by  any  costs  or  charges 
levied  upon  them  in  respect  of  the  same  shall  be  bimd 
from  any  legal  or  other  suit  or  remedy  which  tm  or 
they  might  have  had  before  the  posing  of  thia  Act." 
Therefore^  ths  extension  of  the  provisions  of  the  Act 
of  1817  to  a  number  of  other  rates,  including  pwr 
rate,  by  the  Act  of  1349  applied  to  all  the  proviiioai 
of  the  Act  of  1817»  including  the  provimon  of  th* 
right  of  recovery  in  other  ways  if  other  reaiody  wai 
not  barred. 

That   seems    to    have    been    the    view^  taken  by 
Lord   Blackhmna  (then   Blackburn,   J.]>   wi    NoU  v* 
r^Qund,    L.    R.    1    Q,    B.    405,    14   W.   E.  Big,   3L 
That  was   an  action   which  was   brought  against  i 
bailiff  for  charging  greater  charges  than  the  tohedals 
allowed,   and  there    the    learned    judge   decided  in 
favour  of  the  biiliff  on  the  groucd  that  he  had  not 
committed  a  breach  undsr  the  statute  but  had  aotld 
perfectly  bond  Jide.      Ttie  learned  judge  thtro  aid 
**  he  may  bs  liable  to  be  made  to  refuud,  by  ma  fte4uB 
in  the  county  court,  charges  which  were  nnaeeafwry 
or  not  strictly  lawful,  but  he  it   not  liable  to  tha 
treble    penalty/'        In     that     judgment    8tiee«    J., 
concurred.       Although    I    do  not   say   that   it  wm 
absolutely  neoessary  to  the  decision,  it  ii  a  rvej  ^tfocf 
point  in  favour  of  Mr.  Montgomery's  view,  aod  it  w» 
at  any  rate  upon  a  mitter  which  had  oertainlj  to  bt 
considered  by  the  learned  j  udge  becauae  he  was  deiliz^ 
with  what  the  rights  and  remadies  were  againJ!  tV 
bailiff  under  the  section  of  the  Act  of  181 7,   I  alan  thj^i 
that  Mr.  Montgomery  is  entitled  to  rely,  at  any  riiii 
in  this  court,  upon  what  I  may  call  the  effect  ol  tfe 
authority  in  the  case  of  Headland  v»  Cogter  4:  LmsA. 
That  was  an  action  in  the  county  court  bcoQiElitii 
order  to  recover  the  excoas  amount    Thero  tba  Ooalt 
of  Appeal  overrul-d  oar  decision  in  Hill  t.  i^saj  ^ 
and  decided  that  the  action  would  He.  or,  at  anj  ^^ 
treated  the  action  as  lying,  and  decided  that  in  MP 
action  tbe  plaintiff    was  entitled    to    reooftf   mdk 
amounts  as  were  in  excess  of  the  charges  nate  tta 
Ae t  of  13 17.     It  is  ac  ircely  possible  to  thiik,  Ihwifatib 
that  they  had  not  before  them  the  proviiiona  of  ti« 
Act  of   1817;    and  they  either  took    tbe  view  thU 
section    4,    to    which    Mr,    Montgomery   has  oaltol 
attention*  was  an  answer, or  at  any  rate,  that  the  "powdt 
t3  proceed  under  the  Act  of  1817  was  not  aofidaiit  la 
oust  the  plaintiff  of  his  right  t?  recover  el je white  te 
respect  of  an  unreasonable  amount  either  above  ti^ 
sohedule  or  below  the  schedule  price  which  ha  «lli|>^ 
had   been  charged  'again at    him.     It   ii    Mid  ftsi 
Mr,    Danckwerts,    tbe    very    learned    coitnial   who 
argued  the  case  for  the  respondents,  and  who  txiad  ts 
support  Hill  V,  Fannifer,  declined  t^  tiJto  thla  -*^* 
that  the  jurisdiction  of  the  county  c:>ttrt  waa 
by  the  Act  of  1817,  or  rather  that  the  remadj  i 
under  the  Act  of  1317,     That,  if  so,  rathw  «t»  _ 
Mr*  Montgomery's  view ;  but,  in  any  eretit,  ii  titsA 
to  US  that  this  court,  having  regard  to  the  laagwp 
of  Blackburn,  J.,  and  tbe  procesdings  of  the  Oonft  ot 
Appeal  in    Hmdland"$  case,  ought  to  hold  tkat  th* 
county  court  judge  had  jurisdiction  and  ooght  ta 
have  entertained  the  aotiou  in  rsspeot  of  whidh  lisi 
rule  has  been  mov^.     I  think  therefore   the   iwdK 
must  be  made  absolute  for  the  county  0Qiui]adc«l8 
hear  and  determine  the  case. 

KtifNEDT,  J*— I  agree, 

RmLEY,  J*— I  agree* 

Order  jmde^  aholuU  with  tosU  miG(mUn^f. 

Solicitors,  Llojfd^ George,  JioherU^  *t*  To.,  for  B^m* 
<&  SymeA,  Weymouth,  for  the  rule. 

S^licitDrs,  Bkgood  ,C^  MarshaU,  for  AuOm  fFiMaaa^ 
Bridp[>rt,  against  the  mle. 
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Ex  PA&TB  COHBR  &  OOHBR. 


GouBT  OF  Appeal. 


Qttmtt  Of  Appeal. 

From  Ohan.  Div.  \ 

(Yaughan  Williami,  Bomer,  and  >  May  17. 

StirliDg,  L. JJ.)  ) 

Ex  parte  Cohen  &  Cohen,  (a.) 

-  Solidtor^CotU— Taxation — Third  party^Agreement — 

Indemnity— Solicitors  Act,  1843  (6  <fc  7  Viet.  c.  73), 
' ;  8.  38. 

A  third  party,  who  has  agreed  to  pay  the  coste  incurred 
.*  in  an  action  of  another  party,  does  not  by  obtaining  an 

i"^  order  for  taxation  under  section  38  of  the  Solicitore  Act, 

^  1843,  enlarge  his  liability,  and  cannot  be  charged  with 

items  which  could  only  be  claimed  by  the  solicitor  as 
against  his  own  client  by  virtue  of  express  instructions, 
;;  In  re  Longbotham  ft  Sods  (52  W.  B.  660)  followed. 

^.  Judgment  of  Swinfen  Eddy,  J.  (ante,  p.  315,  [1905] 

;.  ICh.  345)  affirmed. 

J  This  was  an  appeal  from  a  decision  of  Swinfen  Bady, 

r  J.,  arising  out  of  a  former  decision  (reported  ante, 

p.  315;  1905,  1  Oh.  345). 

11  The  facts  are  fally  set  out  in  the  earlier  report,  and 

ft  may  be  stated  here  more  briefly : 

^  From  1902  to  1904  certain  litigation  took  place 

yi  between  Mrs.  Cotton,  a  lady  in  £e  theatrical  pro- 

fession, and  Mr.  Bdwardes,  a  theatricsl  manager. 
There  was  a  common  law  action  for  a  breach  of  an 

,  .  agreement  to  employ  the  lady,  and  a  Chancery  action 
to  restrain  singug  a  song.  Both  actions  were 
stayed  by  an  agreement  dated  the  12  th  of  Jannary, 
19(H,  whereby  Mr.  Bdwardes,  who  is  herein  referred 

^  to  as  the  third  party,  agreed  to  pay  the  costs  of  the 

other  party  **  as  between  solicitor  and  client  relating 
to  the  matters  in  dispute  in  the  said  two  actions,  snch 
oosts  to  be  agreed  or  taxed."     A  petition  for  the 

^'  taxation  of  the  costs  was  presented,  and  the  master 

partly  taxed  the  bill.     The   bill   included   seyeral 

^  nnnsaal   items,  which   had  been   incurred   on   the 

^  express  instruction  of  the  client.    The  solicitors  for 

the  third  party  carried  in  objections,  and,  on  the 
suggestion  of  the  master,  obtained  an  order  to  tax 
under  the  Solicitors  Act,  1843,  s.  38.  On  taxation 
under  this  order  the  master  disallowed  several  items 

I  as  unusual  and  unreasonable  for  the  third  Pftriy  to 

pay.  The  solicitors  carried  in  objections  to  the  effect 
that  the  agreement  was  an  indemnity  agreement,  and 
that  in  any  case  the  bill  must  be  taxed  between  the 
•oUeitors  and  their  own  client,  and  all  items  properly 
Allowable  against  the  client  and  within  the  scope  of 
^e  agreement  must  be  allowed  against  the  third 
party.  The  master  declined  to  entertain  these 
objections. 

The  solioitors  then  took  out  a  summons  to  review 
the  taxation  and  yuj  the  certificate. 

On  the  case  coming  before  him  Swinfen  Bady,  J., 
expresf  ed  the  opUiion  that  the  agreement  was  not  an  in- 
demnity agreement,  and  that  on  a  taxationunderseotion 
38  of  tbe  Solicitors  Act,  1843,  there  might  be  a  con- 
aideraUe  number  of  items  for  which  the  client  might 
be  liable  to  the  soUeitor — e.g.,  items  incurred  by  the 
express  instructions  of  the  client— yet  that  the  third 
pi^ty  might  not  be  liable  to  pay  ;  but  that  when  once 
^e  items  for  which  the  third  party  was  liable  were 
ascertafaied,  the  taxation  must  proceed  as  between 
the  solicitor  and  the  party  chargeable,  and  not  as 
between  the  solicitor  and  the  third  party;  the 
master,  however,  having  stated  not  that  he  had  taxed 

I  as  between  the  solicitor  and  the  party  chargeable,  but 

as  between   the   solicitor  and  the  party  liable,  he 


(a.)  Beported  by  J.  I.  Subung,  Esq.,  Barrister- 
at-Law* 


thought  that  the  proper  course  would  be  to  send  the 
matter  back  to  the  master  to  review  his  taxation,  and 
he  would  amend  his  certificate. 

This  was  done,  and  on  the  17th  of  April 
the  matter  came  before  the  court  on  a  second 
summons  to  review,  when  it  appeared  that 
the  master  had  taxed  on  the  right  principle — 
namely,  that  obtaining  an  order  under  section  38  had 
not  enlarged  the  third  party's  liability,  that  the  bill 
must  be  &xed  as  between  the  solicitors  and  the  client 
and  not  as  between  the  solicitors  and  the  third  party, 
and  that  the  agreement  was  not  for  indemnity,  but 
meant  that  reasonable  and  proper  oosts  should  be 
paid  by  the  third  party,  leaving  unusual  costs  to  be 
borne  by  the  client. 

Swinfen  Eady,  J.,  held  that  the  case  was  covered 
by  his  former  judgment,  and  dismissed  the  summons 
with  costs. 

The  solicitors  appealed. 

Hon,  E,  E.  Macnaghten,  K.O.,  and  Gremwood,  for 
the  solicitors. — In  the  first  place,  on  the  construction 
of  this  agreement  it  was  an  indemnity  agreement  and 
covered  all  costs  the  client  is  liable  to  pay.  Seoondl]^, 
by  electing  to  tax  under  section  38  the  third  partv  is 
precluded  from  objecting  to  any  item  aUowable 
against  the  dient  and  within  the  scope  of  the  agree- 
ment. The  case  is  really  covered  by  the  decision  in 
In  re  Holliday  and  Oodles,  58  L.  T.  301,  36  W.  B. 
Dig.  56.  That  case  was  recognized  in  In  re  Gray, 
49  W.  B.  298,  [1901]  1  Oh.  239,  which  was  followed 
by  the  Court  of  Appeal  in  In  re  Longbotham  &  8on»t 
52  W.  B.  630,  [1904]  2  Ch.  152 ;  In  re  Blythe  and 
Fanshawe,  31  W.  B.  283,  10  Q.  B.  D.  207 ;  In  re 
Brown,  15  "W.  B.  1030,  4  Eq.  464;  In  re  Morecroft, 
29  SouOTTOBS*  JouBNAL  471 ;  In  re  Negus,  43 
W.  R  68,  [1895]  1  Ch.  73. 

Cave,  K.C,  and  Peterson,  for  the  respondent,  were 
not  called  upon. 

Vaughan  Williams,  L.J.— In  my  judgment  the 
decision  of  Swinfen  Eady,  J.,  was  quite  right  and  ought 
to  be  affirmed.  In  substance  the  argument  of  oounsel 
for  tiie  appellants  to-day  was  divided  into  two  parts. 
The  first  argument  is  really  upon  the  construction  of 
this  agreement.  We  were  invited,  as  was  Swinfen 
Eady,  J.,  to  construe  this  agreement  according 
to  its  wordf  as  an  indemnity  agreement.    Counsd 

fressed  that  view  upon  us  to  a  certain  extent, 
do  not  think  that  he  urged  upon  us,  certainly 
he  did  not  do  so  very  strenuously,  that  the 
items  disallowed  by  the  taxing-master  could  come 
within  this  agreement,  unless  we  acquiesce  in  the  con- 
tention that  this  is  an  indemnity  agreement.  Some- 
thing certainly  was  said  to  suggest  that  even  if  we 
construed  this  agpreement  othemrise  than  as  an  indem- 
nity agreement  the  decision  of  the  taxing-master 
would  not  be  justified.  But  it  does  not  seem  to  me 
that  refljly  that  point  was  discussed  at  all  before 
S«?infen  Eady,  J.,  and  it  is  a  matter  on  which  the 
decision  of  the  master  cannot  be  seriouslv  impeached 
as  a  decision  on  a  question  of  fact.  I  look  for  one 
moment  at  the  agreement  to  see  whether  it  is  an 
indemnity  agreement.  Paragraph  4  contains  a 
passage  by  which  Mr.  Edwardes  agreed  to  pay  Mrs. 
Cotton's  costs  **  as  between  solicitor  and  client  relatinff 
to  the  matters  in  dispute  in  the  said  two  actions,  such 
costs  to  be  agreed  or  taxed."  In  my  judgment  that 
is  not  an  indemnity  agreement.  I  think  that,  con- 
struing these  words  naturally,  accordinff  to  their  plain 
meaning,  they  were  not  intended  to  include  any  costs 
which  Mrs.  Cotton  might  have  chosen  to  incur  relat- 
ing to  the  matters  in  dispute,  but  only  such  as  were 
reasonable  and  proper  and  necessary  in  the  actions. 
I  do  not  propose  to  say  anything  more  upon  the 
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queition  of  tbe  coDBtroeHon  of  the  ftgre«nietit<    Thftt 
!■  my  TiaWi     It  10  mftnifeitly  not  an  indtmrnty  agTie- 

menh 

How»  taking  that  to  h^  flo,  tbe  second  point  waa, 
that  by  electbg  to  tax  under  section  3S  a  third  party 
IB  precLnded  from  objecting  to  any  item   wbioh  the 
oHent   cottld  be  called   upon  to  pay  by  the  aeotion 
and  wilhin  the  icope  of   the  agree tnent*     We  have 
got  rid  of  any  question  of  the  »cope  of   the  agree- 
ment,  so  that  leavei  it  that  tbe  effect  of  section  38  is 
that  a  third  party  who  chooses  to  obtain  an  otder 
for  taxation  under  tbe  eeotion  alters  the  nature  and 
scope  of  hii  liability ,      In   substance  that  is  wb&t 
was  contended  before  us  to*day  and,  so  far  ai   I 
oan    make    out,    before    B  win  fen    Eady^    J.      Tbe 
learned  judge  began  his  judgment  by  saying  **It 
is  quite  clear  from  tbe  decision  in  In  re  Gtuy,  tbe 
principle   of    which   was   affirmed  by  the    Oourt  of 
Appeal  in  In  rt  LonghMzm  tfc  Boni,  that  where  a 
third  party  obtains  an  orfler  to  tax  it  does  pot  alter 
tbe  nature  or  eu  large  the  a  cope  of  hii  liability,'*     1 
Mitirely  assent  that  that  was  our  decision  in  In.  re 
Lon^hothim  t&  Bghs^  and  I  say  again,  as   I  said  in 
that  case,  that  wo  were  merely  following  that  which 
bad  been  laid  down  by  Ooj^ens-Hardy,  J»,  in  In  re 
Gray  and  by  Cbitty,  J,,  in  /n  re  Nogm.     What  was 
laid  down  by  Cozens -Hardy,  J*,  in  In  re  Gray  was 
as    follows:     *' With    respect    to    matters     falling 
within    his    liability    under   a   contract    express    or 
imphed,   be  cannot    dispute    the    amount    properly 
pajable  as  between  the  tolicitor  and  bis  own  client j 
but  in  other  respeots  bis  liability  is  not  increased  by 
obtaining  a  third  party  order  to  tax."     The  learned 
judge  referred  to  the  judgment  of  G bitty,  J.,  in  In  re 
Nff/us  and  read  a  long  passage  from  that  judgment 
beginning  "The  other  point  remainB,  mz.t  that  this 
is  a  third  party  taxation    and    the  general   rule  is 
that  a  third  party  stands  as  between  himself  and  the 
solicitor  whose  bill  he  is  taxing  in  the  position  of  a 
party  obargeable.     But  that  rule  does  not  prevent  tbe 
toting* matter  from  considering  tbe  queition  of  the 
liability  of  the  third  party.'*      Speaking  for  mf  self,  I 
do  not  think  it  is  necessary  to  lay  any  more.     I  agree 
with  tbe  judgment  of  S»infen  Eady,  J.     I  think  his 
jadgment  followed,  as  indeed  he  said  it  followed,  our 
own  decision  in  In  re  Longhotham  £&  Sons,  and  I  really 
regard  the  argument  which  has  been  addressed  to  na 
to-day  as  an  attempt  to  persuade  nt  that  we  were 
wrong  in  that  case, 

I  will  add  a  word  upon  In  re  Gray.  It  is  said 
that  in  that  case  Cozens* Hard 7,  J.,  recognized 
the  dedsion  in  In  re  BoHiday  and  GodhtM  I  cannot 
agree  with  that  suggestion.  In  In  re  Gray, 
[1901]  V  Ch.>  at  p.  246,  Cozens-Hardy,  J.,  in 
dealing  with  tbe  caae  before  him,  said:  ''In  the 
present  caie  it  was  conceded  by  counsel  for  tbe 
solicitors  that  certain  charges  inserted  in  the  bill, 
though  proper  as  between  the  solioitors  and  their 
ollenr,  ought  to  be  excluded  from  the  hill,  aod  tbe 
master  has  taken  this  view.  I  refer  to  charges  with 
reference  to  a  writ  tor  specific  performance  of  tbe 
agreement  for  a  lease.  The  m alter  has  alao  struck 
out  from  the  bUl  the  costs  relating  to  the  oouDterpart 
lease  although  inch  costs  were  clearly  proper  as 
between  tbe  solicitors  and  their  client.  How  is  tbe 
line  to  be  drawn  ?  There  is  great  difficulty  in 
artiriug  at  a  satisfactory  answer.  I  thiuk  that  the 
true  view  is  that  the  third *party  order  do«s  not  alter 
tbe  nature  or  enlarge  the  scope  of  the  liability  upon 
the  existence  of  which  the  order  It  baaed. ^'  Tbe 
learned  judge  said  that,  just  after  he  had  been  dealing 
with  tbe  jadgment  of  North,  J*»  in  In  re  EoUiduy  and 
Qodhi — and  it  seems  to  me,  therefore,  quite  plain 
that  what  he  wa«  doing  was  simplf  to  distiDguish  In 
•*  Gray  from  In  re  EoUid^y  and  Godke,  upon  th^a 


ground  which  bringa  in  In  re  Gray  and  alio  the  oan 
now  before  ne  within  our  decision  mlnt$  CongMkam 
cfr   Sons.     In  my  judgment  it  does  not  make  »ny 

diflFerence  whatsosTer  that  in  In  re  LongMham  *t  Sokm 
the  liability  was  that  of  a  mortgagor  to  mortgagea, 
and  therefore  was  not  the  result  of  an  agreement  tnier 
paries  but  of  an  agreement  implied  by  law,  or  whether 
the  obligation  arises  from  an  agreement  irdfr  ^^Het* 
lo  either  case,  if  there  \s  an  obligation  limited  by 
an  agreement,  whether  implied  by  law  or  inkr  inflst^ 
obtaining  an  order  under  section  33  does  not  slttar  or 
enlarge  tbe  liability*  I  think,  therefore,  that  Ikii 
appeal  ought  to  be  dismissed  with  00s ts. 

BOKSR.  LJ,— I  also  am  of  opinion  th*t  this  appaal 
fails.  First,  on  the  question  of  tbe  oonstractioii  of 
tbe  agreement,  I  have  come  to  the  conclarioai  tlist 
Mr.  Bdwardes  did  not  contract  with  the  lady  to 
indemnify  her  agatEst  all  sums  which  she  might  haw 
to  pay,  nor  against  all  the  liabilities  which  she  ttigiit 
have  incurred  to  her  solicitors.  The  agreeaaMxt 
speaks  of  costs  ' '  as  between  solicitor  and  client 
relating  to  the  matters  in  ditpnle  m  the  aaid  two 
actions,  such  costs  to  be  agreed  aa  taxed."  In 
my  opinion  the  proper  construction  ol 
agreement  11  that  Mr.  Edwardes  nia*le  __ 
liBble  for  all  costs  which  would  ordicmrily  be 
allowed  between  solicitor  and  dieut  on  taxatuMk 
In  my  view  he  did  not  make  himself  liable  for 
which  could  not  be  properly  charged  by  the  ec 
against  his  own  client  except  by  virtue  of 
special  agreement.  Test  it  in  this  way:  3ap|raM  HM 
lady  had  agreed  to  pay  £50  to  the  solmitoc  «i  a 
retaining  fe***  and  apsume  that  it  was  paid  in  ctnmtt- 
itances  which  precluded  her  from  getting  it  back 
again,  could  it  be  said  that  it  was  within  the  comtaqi* 
plation  of  the  parties  to  this  agreement  thAl  Mr- 
Edwards  should  be  liable  to  pay  such  an  item  astiM  f 
To  my  mind,  no,  I  think  that  he  has  oontr^^ed  ta 
pay  solicitor  and  client  costs  to  be  t«xed  m  tke 
ordinary  way  without  regard  to  any  special  mam^g^ 
ment  which  may  have  extended  the  oHgiDal  gImbI^s 
liability. 

That  being  the  construction  of  the  agreement,  mx. 
Edwardes  was  a  third  party  entitled  to  obtaift  On 
order  under  section  38  p  Since  tbe  full  discnamtt  ol 
of  these  third  party  orders  in  In  re  Longhoiham  4t  Smi^ 
and  in  the  cases  then  cited,  it  is  clear  at  tbe  piiMSt 
day  that  a  third  party  obtaining  such  an  ordi-r  4<m 
not  make  himself  liable  to  pay  such  items  aa  1  have 
referred  to,  which  could  not  be  charged  Isy  tli» 
soli Gi tors  as  being  solicitor  and  client  c^sta  e^iOft  kf 
virtue  of  a  special  arTangemetit*  To  hold  othmriw 
would  be  to  prevent  third  parties  from  obtaining  tbe 
benefit  of  section  3ft*  Either  be  would  have  to  foreco 
taxation  or,  if  he  obtaiued  it,  be  would  find  himaelf 
liable  to  pay  sums  which  could  not  be  anticipated  by 
him,  and  for  which  as  third  party  he  waa  ncit  liabU. 
Applying  tbe  general  principle  of  In  re  Lanyh^hmm  # 
Som  to  this  ca»e,  it  ii  clear  that  the  itema  dinQowiii 
by  the  taxing-master  were  items  for  whieli  Mr, 
Edwardes  was  not  lUble,  They  are  itema  for  wkid 
the  lady  would  not  have  been  liable  to  hmt 
solicitor  but   for  the  special   arrangement 

them.     Uoleas  tbe  solicitor  bad  explained  thi _ 

to  Mf^  Cotton  end  shown  her  that  th*y  coul*!  sol  bt 
properly  charged  against  her,  and  would  not  be  ttUovei 
on  a  party  and  party  taxation,  andohtaiued  bor«p«dil 
authority,  these  items  cnuH  not  have  b^en  obfttftd 
against  ber  by  her  solicitors.  Therefore  tba  tfini 
party  i«  not  liable.  They  are  it«ms  to  my  mind  for 
which  a  third  party  is  not  liable  aud  which  woioM 
not  come  within  the  liability  which  he  incuTrtd 
Tinder  the  present  agreement,  and  his  liability  ia  a^ 
enlarged    because    he    obtained   the    advaatB^*  cl 
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OOXTBT  OF  AfPBAIh        Ez  PABTB  CoHSN  ft  COHSN.— In  B1  Gk>X7LDEB  (DBOXASBD). 


High  Ooxtbt. 


aeotion  38.  That  ends  the  oase.  Bat  I  should  like  | 
to  my  a  word  on  the  lo-oalled  hardship  to  solicitors 
which  may  be  oauied  by  this  deoisioD.  The  hard- 
sbijf  would  be  the  other  way  to  my  mind  if  we 
decided  differently.  It  would  be  a  great  hardship  if 
a  person  who  had  made  himself  liable  to  pay  solicitor 
and  dient  costs  of  the  ordinary  kind  could  fy  obtain- 
ing an  order  under  section  3S  find  himself  liable  to 
pay  sums  which  he  knew  nothing  about,  and  which 
could  only  be  chsrgeable  against  the  client  by  virtue 
of  some  special  agreement.  There,  to  my  mind, 
would  lie  the  hardship ;  on  the  other  hand,  I  see  no 
hardship  on  the  solicitors.  They  haye  always  the 
liability  of  their  o«m  client  to  fall  back  upon.  E?ery 
s  ilidtor  knows  his  liability  to  have  his  Dill  of  costs 
taxed.  His  bill  is  always  liable  to  be  taxed  under 
the  third  party  section,  and  if  he  puts  into  his  bill 
items  which  cannot  be  (diar^ed  against  a  third  party, 
it  is  no  hardship  on  him  if  they  are  not  allowed. 
Nor  is  it  any  hardship  that  he  cannot  be  allowed 
asainst  the  third  party  items  which  can  only  be 
allowed  by  special  agreement  when  his  bill  is  taxed 
ai  between  solicitor  and  client.  On  the  question  of 
hardship  I  am  clear  that  our  decision  ought  to  be  the 
same. 

STmiima,  L.  J. — ^I  am  of  the  same  opinion.  There 
ara  two  points  to  be  considered.  First,  the  construc- 
tion of  the  agreement  entered  into  with  the  third 
party,  and,  secondly,  whether  the  circumstance  that 
the  pirty  who  is  liable  to  pay  has  taken  advantage 
of  section  38  makes  any  difference.  The  sgreement 
is  that  the  third  party  is  to  psy  the  client's  costs  "  as 
between  solicitor  and  client  relating  to  the  matters  in 
dispute  in  the  said  two  actions,  such  costs  to  be 
agraed  or  taxed."  To  my  mind  that  means  proper 
and  reasonable  costs  relating  to  the  matters  in  dis- 
pute and  does  not  extend  to  costs  which  the  solicitors 
could  only  recoyer  from  their  client  if  they  showed 
that  they  had  obtained  proper  authority  from  her 
after  gi^g  her  an  explanation.  Then  does  the  fact 
of  an  order  haying  been  obtained  under  section  38 
make  any  difference  P  Prior  to  the  decision  in  /n  re 
Longhoi?Mm  A  San$  there  was  a  great  deal  to  be  said 
on  tiiat  question,  but  I  under8t%nd  that  that  decision 
was  intended  to  affirm  the  law  as  laid  down  by 
Oozens-Hardy,  J.,  in  In  re  Gray,  where  it  was  said, 
at  p.  248,  " .  •  •  eyen  on  a  third  party  taxation 
the  court  is  bound  to  look  at  the  nature  of  the  items 
and  to  consider  whether  apart  from  the  order  the 
applicant  is  under  any  liabihty  to  pay  them.  In  other 
words,  although  the  solicitor  may  put  in  one  bill  as 
against  his  own  client  a  series  of  items  some  of  which 
may  go  beyond  the  liability  of  the  third  party 
the  third  party  does  not  by  obtaining  an  order 
to  tax  render  himself  liable  to  the  whole  bill.  With 
respect  to  matters  falling  within  his  liability  under 
a  contract  express  or  implied  he  cannot  dispute  the 
amount  properly  payable  as  between  the  solimtor  and 
his  own  dioit,  but  in  other  respects  his  liability  is 
not  iocreased  by  obtaining  a  third  party  order  to  tax." 
That  being  the  yiew  whidi  I  take,  I  think  that  the 
judgment  of  Swinfen  Eady,  J.,  was  right  and  that 
the  appeal  fails. 

Solicitors,  Cohen  A  Cohen;  8lark,  Edwards^  A  Co, 


Sti^  Ooutt  of  9wtiu. 


Ohan.  Diy.      1 
Swinfen  Eady,  J.  j 


ICay  3,  4. 


In  re  Gom.DER  (Dxoiasbd). 

GOTTLDBB  V,  GOITLDBB.   (a.) 

Will — Ahiolute  gift—Legacy  on  oonditionr^ Share  of 
residue  at  time  o/  testator* •  decease  or  at  any  time  prior 
to  actual  payment  of  share—Oift  over  on  bankruptcy 
— **  Actual  payment  '*— **  Actual  receipt  ''—Vesting  of 
legacy— Notice— Assignment  by  trustee  in  bankruptcy 
— Effect  of  gift  over — Authorities. 

Bequest  by  a  testator  after  death  of  a  tenant  for  life  of  a 
share  of  residue  to  J,,  "but  if  J,  should  be  tmahle  at  the 
time  of  his  {the  testator's)  decease^  or  at  any  time  prior  to 
the  actttal  payment  to  him  of  his  share  or  any  part 
thereof  on  the  division  of  t?ie  estate,  to  give  a  receipt  to 
his  trustees  for  his  sJiare  by  reason  of  his  having  com- 
mitted or  suffered  any  act  whereby  he  had  deprived 
himself  of  the  right  to  the  benefit  of  such  share  either  in 
whole  or  in  part,"  then  in  such  case  the  share,  or  thai 
part  which  he  could  not  receive  for  his  own  benefit,  was 
to  be  divided  equally  between  J.'s  children.  On  the  day 
of  distribution  by  the  trustees  they  received  notice  that 
two  bankruptcy  notices  had  been  served  on  </.,  and 
accordingly  refused  to  pay  him  his  share  of  the  residue. 

Held,  on  the  construction  of  the  wiU,  that  the  divesting 
had  happened  before  the  legacy  Jutd  taken  effect,  and  thA 
t?ie  gift  over  was  valid,  and  must  be  given  effect  to, 

Johnson  v.  Crook,  28  W.  R  12.  12  Ch.  D.  639 ;  In 
re  Ohaston,  Ohaston  v.  Seago  (29  W.  R.  778,  18  Ch.  D. 
218);  In  re  Wilkins,  Spencer  v.  Dackworth  (29  W.  B. 
911,  18  Ch,  D,  eU),  followed. 

Martin  v.  Martin  (14  W.  B.  986,  L.  B.  2  Eq.  404) 
and  Bubb  v.  Padwiok  (28  W.  B.  382,  13  Ch.  D.  517) 
disapproved. 

Adjourned  summons. 

This  was  a  summons  taken  out  by  the  trustees  and 
executors  of  the  will  of  James  Goulder  for  the  purpose 
of  determining  whether  the  gift  oyer  of  a  share  or  part 
of  a  share  of  residue  bequeathed  by  the  testator  to  his 
brother  on  his  being  unable  at  any  time  prior  to 
**  actual  payment "  of  such  share  to  giye  a  receipt  '*  by 
reason  of  his  haying  committed  or  suffered  any  act 
whereby  he  had  oepriyed  himself  of  the  benefit 
thereof,"  was  yalid  or  not.  The  facts  were  as 
follows : 

By  his  will  dated  the  22nd  of  Noyember,  1894,  the 
aboye-named  testator,  after  appointing  George 
Goulder  and  Thomas  Hattersley  trustees  and  executors 
of  his  said  will,  and  after  suudrjr  bequests,  deyised 
and  bequeathed  all  the  residue  of  his  real  and  personal 
estate  whatsoeyer  and  wheresoeyer  unto  and  to  the 
use  of  his  trastees  upon  certain  trosts  therein 
mentioned  until  the  decease  of  his  said  wife,  and  on 
her  death  after  proyiding  for  certain  payments 
therein  mentioned,  upon  tnut  to  diyide  the  same  into 
eleyen  equal  parts,  and  to  pay  {inter  alia)  two  eleyenth 
parts  to  his  brother  John  Goulder  for  his  own  use 
absdately,  and  the  testator  further  proyided  that  if 
his  said  brother  should  be  unable  at  the  time  of  his 
(the  testator's)  decease,  or  at  any  time  prior  to  the 
actual  payment  to  him  of  his  share  or  any  part 
tiiereof  on  the  diyision  of  the  estate,  to  giye  a  receipt 
to  his  trustees  for  his  share  by  reason  of  his  hayinff 
committed  or  suffered  any  act  whereby  he  had  depriyed 
himself  of  the  right  to  the  benefit  of  such  share, 
either  in  whole  or  in  part,  then  such  share  or  that 
part  which  his  said  brouier  coidd  not  receiye  for  his 

{a.)  Beported  by  A.  B.  Tayloxtb,  Esq.,  Bazrister- 
at-Law. 
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own  benefit  wm  to  be  paid  uoto  and  equally  between 
luch  of  Mb  said  brother'a  chOdren  as  should  then  be 
living. 

The  said  Jatnei  Ooulder  died  on  tbe  23  rd  of 
KoTGmber»  1894,  and  bis  wiU  was  duly  proved  by  tbe 
said  exeoutors  and  traitees. 

The  widow  died  on  the  16th  of  Augoat,  1901.  The 
amount  of  the  renidue  realized  after  tbe  death  of  the 
widow  amounted  to  £986  7«*  6d. 

On  the  3Ut  of  October,  1904,  the  trustees  requested 
their  solidtora  to  write  to  the  various  bstieficjiMies 
under  the  will  explaining  that  they  would  be  prepared 
to  distribute  the  estate  on  the  2nd  of  November.  On 
that  date  the  trustees'  solioitors  received  cotiee  that 
two  bankruptcy  notices  had  been  servad  on  tbe  said 
John  Goulder  and  that  the  bankruptcy  wat  fixed  for 
bearing  next  day.  Tbe  solicitors  tberoupon,  at  au 
interview  the  same  day,  informed  John  Goulder  that 
in  consequence  of  this  information  they  advised  the 
trustees  not  to  pay  to  him  bis  share  in  the  two- 
elevenths,  as  under  the  tr^usts  of  the  will  it  would 
pass  to  bis  children. 

A  receiving  order  was  made  Against  tbe  said  John 
Goulder  on  the  3rd  of  November,  and  on  the  1st  of 
December  a  Mr,  J.  L*  Taafe  was  appointed  trustee  in 
bankruptcy  of  bis  estate*  By  an  indenture  dated  the 
20th  of  March,  1905,  tbe  said  J,  L.  Taafe  as  trustee 
assigned  to  E.  D.  Mullis,  G*  H*  Johnson,  and  H.  H. 
8tones.  as  assigneeB,  tbe  two -eleventh  pirts  or  shares 
of  the  said  John  Goulder  iu  the  residue  of  the  said 
sum  of  £1^200.  The  originating  lumtaons  having 
been  ali^ady  issued,  the  three  aisigoeps  were  joined 
respondents.  The  renaainiog  respondent,  aa  a  son  of 
the  said  John  Goulder,  claimed  to  be  entitled  to  bii 
father's  share  under  the  gift  over. 

Otoen  Thampi^mf  for  the  trustees , 

W,  M.  Eunt,  for  the  persona  claiming  under  the 
gift  over.^^tJnder  the  ciroumitances  the  bankrupt's 
share  has  paassd  to  his  children.  The  acti  of  bank- 
ruptcy were  the  non-compliance  with  a  bankruptcy 
notice:  Eoe  parte  Eyskm,  In  re  Throckmorton,  26 
W.  E.  181,  1  Oh.  D.  145.  Here  the  testator  uses 
the  word  **  suffer,'*  therefore  non-compliance  with  a 
bankruptcy  notice  is  ''sufTering  any  act,"  &o*: 
Johnion  v.  Crook,  28  W.  E*  12,  12  Oh.  D.  639;  and 
see  Msliui,  ¥,G/s,  remarks  in  Buhb  v.  Padwick,  28 
W,  E.  382,  13  Ch.  D.  617,  on  p.  523, 


Oatetf,  for  the  assigoeea,  cited  Martin  v,  Martin, 
14  W.  B,  986.  L,  B.  2  Eq.  404,  This  case  is 
entirely  distinct  from  Johmon  v.  Crook,  and  it  is 
governed  by  Martin  v.  Martin,  Euickinr.  Mannington, 
I  ¥es.  JQD.  367,  is  the  groundwork  of  all  these  cases  ; 
ID  which  tbe  judge  lays  there  must  be  a  definite  time 
before  which  your  gift  over  takes  effect:  Minora  v. 
BaUi^on,  26  W,  B,  27,  1  A.  C.  428,  on  p.  443  (Lord 
Hatherley)  and  p.  446  (Lord  O'Hagan's  remarks) ; 
OoUint  V*  Mat^heraofj,  2  8tm,  87.  Pry,  j/a' 
approval  of  Johnion  v.  Crook  h  outweighed  by  Martin 
T.  Martin:  Bubb  ^,  Fadwiik,  28  W,  E*  382.  13 
Ch,  D.  517. 

SwofF^'  Eaby,  J.— The  qneition  is,  What  is  the 
true  construction  of  the  language  which  the  testator 
naea  in  his  will  P  By  that  will  a  sum  of  £1,200  is  set 
apart  for  the  widow  for  life,  and  after  her  death  the 
reaidae  is  divided  into  eleven  equal  parts,  two- 
ileventbs  of  which  he  leaves  to  his  brother  John 
Goulder  absolutely.  Then  follows  the  proviso  on 
which  the  question  turns  r  "  Provided  always  that  in 
the  event  of  either  of  my  said  brothers  John  Goulder 
and  Alfred  Goulder  being  unable  at  the  time  of  my 
daoeue,  or  at  any  time  prior  to  the  actual  payment 
to  lilin  of  his  share  or  any  part  of  his  share  on  the 
diviiion  of  my  estate,  to  give  a  receipt  to  my  truiteea 


for  his  share  by  reason  of  his  baviug  committed  or 
suffered  any  act  whereby  he  has  deprived  himseif  of 
the  right  to  the  benefit  of  sneh  share,  either  in  whole 
or  in  part,  then  I  direct  my  trustees  to  stand  posieaaed 
of  the  share  of  such  brother,  or  that  part  of  anci^ 
share  which  my  said  brother  is  unable  to  races w  for 
his  own  benefit,  and  to  pay  tbe  same  unto  and  eqniOy 
between  such  of  his  children  as  are  then  living,  as 
being  sons  shall  attain  or  have  attaiced  tbe  ag«  of 
twenty-one  years^  or  being  daughters  shall  attain  or 
have  attained  that  age,  or  shall  marry  or  ha^t 
married  under  that  age,  and  if  there  be  only  one  such 
child,  then  all  to  such  one  child,"  Now,  the  eatale 
was  inmffioient  to  provide  tbii  sum  of  £1.200.  tber«* 
fore  there  was  no  residue  as  to  that.  The  widow  died 
on  the  16th  of  August,  1904,  and  thereupon  ao  mnph 
of  the  estate  as  was  set  aside  for  this  sum  of  ^l»2O0 
by  the  tmstees~nauiely»  £986  7s.  6d.,  became  tkum 
divisible. 

The  notice  by  the  trustees  tbat  they  would  b« 
prepared  to  distribute,  was  made  as  early  aa  tbe 
2 no  of  November,  when  they  bad  received  nottoe  of 
these  acts  of  bankruptcy  committed  by  John  Goulder. 
On  tbe  X6th  of  November  he  was  adjudicated  a  banl- 
rupt.  It  has  not  been  successfully  disputad  that 
before  the  actual  payment  he  ba4  committed  th^'f  act 
of  bankruptcy  by  non~oompliance  with  a  baiikFQ|i(ey 
notice.  It  is  said  that  the  true  construction  of  tit 
will  is,  if  John  **  should  '^  commit  or  sufftr  any  aot^ 
&c.,  before  the  actual  date  at  which  it  shall  bi 
payable— that  is,  before  the  death  of  the  t^nsnt  te 
life.  I  am  of  opinion  that  the  will  is  a  great  doal  too 
clear  to  permit  of  effect  being  given  to  that  proptm- 
tlon.  Tbe  testator  provides  tbat  the  whole  or 
part  of  his  share  is  to  go  over,  and  be  evideotly  i 
templates  the  date  of  the  actual  payment  ai  the  i 
for  giving  the  receipt,  and  also,  when  the  sob  • 
actually  receive  payment  of  such  as  is  bis  sbai«. 

The  will  als^  contempUtes  that  there  inaf  be 
suGoeisivii  payments,  but  before  he  actually  r^csavn 
any  he  may  be  disqnali^ed,  and  so  much  as  be  do^ 
not  receive  is  to  go  over*    Coonsel  for  tbe  *— * 


referred  me  to  In  re  Sampaon,  44  W.  B.  557,  [18P6rj  1 
Ch.  630.  [His  lordabip  referred  to  Stirling,  L*//i 
(then  Stirling,  J,),  remarks  on  pp,  634,  635,]  I  mm  of 
opinion  that  upon  the  true  construction  of  this  will 
the  words  are  not  sasceptible  of  the  ooDstfoetkii 
placed  on  them  in  that  case,  they  are  clear  and  i  * 
to  the  share  or  any  part  thereof.  Also  in  tbe  j 
case  the  language  of  the  testator  is  much  9t,^ 
than  in  Martin  v,  Martin^  14  W.  R,  $B6,  L.  B,  2  L 
404,  another  of  the  caies  on  which  counsel  for  l« 
three  assignees  laid  so  much  stress  (see  Ihe  r^ruarfei 
of  Wood,  Y.O.,  OQ  p.  413),  and  when  the  tesUtor  hmm 
gives  these  shares,  he  means  •*  actual  payment,'*  anj 
^  refers  to  the  legatee  giving  an  actual  recttpt. 
Htviog  arrived  at  that  conclueion,  the  qii«it^ 
remains,  Is  such  a  proviso  legal  ?  Can  the  law  girs 
effect  to  it?  In  Johnson  v.  Crook ^  2S  W*  E.  12,  II 
Ch.  B,  639,  Sir  George  Jessel  examines  the  oas^  ai^ 
he  points  out  such  a  proviso  was  lawful,  and  tlia  mle 
of  law  to  prevent  effect  being  given  muat  ba  osne  Ikat 
is  definite  and  certain.  Iu  In  re  Chaairm^  ChoMim  ▼. 
Smgo,  29  W,  E.  778,  18  Ch.  D.  218,  and  In  rt  ITiYHiw, 
Spencer  T.  DuckwoHh,  29  W.  E.  911,  18  Cb.  D.  6$4, 
Fry,  J.,  in  both  cases  approves  Johmon  v.  Ovok,  It 
ia  clear  that  you  may  have  a  gift  vested  and  brnbU  to 
he  divested,  The  cases  which  oounsel  for  the  mirijofto 
relied  on  of  Marlin  v.  Martin  and  Buhh  v,  PadtMk^ 
28  W.  R.  382,  13  Ch.  D.  517,  I  cannot  ftgcw  mO^ 
and  I  must  give  effect  to  tbe  law  as  laid  down  by 
Jessel,  M.R,,  and  Fry,  J.,  in  the  cases  I  hav«  wkm^ 
tioned  above* 

It  ia  a  common  provision  to  make  a  gift  to  A«  lor 
,  Ufa  wjtb  remainder  to  the  children  of  A. ;  tbe  ekfldnn 
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tike  Tested  intereits.  Bingolar  m  is  the  ptrtionlAr 
erideooe  on  which  the  divestiog  is  to  take  effect  I 
must  giye  legal  effiect  to  the  wiU.  Under  the  ciroom- 
stances  I  come  to  the  condnsioii  that  the  digesting  had 
happened  before  the  legacy  had  taken  effect,  imd  the 
gift  o?er  mnst  be  given  e£feot  to. 

Solicitors,  Peacock  &  (hddard,  for  Emry  FicArers, 
Bwiy  <fc  Brown,  Sheffield ;  T.H.A  Idous,  for  J.  E.  Wing, 
Sheffield. 


Aprils. 


K.  B.  Div.  ^ 

(Lord  Alyerstone,  L.C.J.,  and  [ 

Kennedy  and  Bidley,  JJ.)    ) 

In  re  Hbnby  Ainswobth  (ak  XJbquaijtibd 

Pbbson). 

Ex  parte  The  Inoobpobatbd  Law  Sooibty.  (a.) 

Sdicitar — Unqualified  pereon — Carrying  on  proceedings 
— Entering  appearance  ae  agent  for  defendawt^MoUon 
to  attach—Solicitors  Act,  1843  (6  <fe  7  Vict.  e.  73).  s.  2 
Solicitors  Act,  1860  (23  cfc  24  Vict,  c,  127),  s.  26— 
Rides  of  the  Supreme  Court,  ord.  12,  rr.  9,  11. 

Held,  thai  giving  notice  of  appearance  as  agent  on 
hehalfof  the  defendant  in  an  action  was  **  carrying  on  a 
proceeding**  wUhin  the  meaning  of  section  2  of  t?ie 
Solicitors  Act,  1843;  and,  therefore,  when  such  notice 
was  given  to  the  plaintiffs  by  an  unqwadified  person,  such 
person  voas  guilty  of  a  contempt  of  court  oy  virtue  of 
section  26  of  the  Solicitors  Act,  1860. 

Motion  to  commit  an  unqualified  person  for 
contempt  of  court  under  section  2  of  the  Solicitors 
Act,  184:3,  and  section  26  of  the  Solicitors  Act,  1860, 
in  carrying  on  a  proceeding  by  giving  notice  of 
appearanoe  under  ord.  12,  r.  9,  of  the  Bales  of  the 
Supreme  Oourt  on  behalf  of  a  defendant  in  an  action 
brought  in  the  District  Begistry  of  Manchester. 

The  affidavit  in  support  of  the  motion  stated  the 
following  facts :  On  the  29th  of  August,  1904,  a  writ 
was  issued  in  the  Manchester  District  Begistry  in  an 
action  of  Kirker,  Oreer,  ds  Co.  {Limited)  v.  Oreenhalgh 
for  money  lent  and  gooda  supplied. 

On  the  5th  of  September  the  solicitors  for  the 
plaintiffs  in  the  above  action  received  by  registered 
post  a  notice  of  appearance,  dated  the  3rd  of  Septem- 
ber, in  these  terms :  "  Take  notice  Uiat  I  have  this  day 
entered  an  appearance  at  the  office  of  the  Begistrar  of 
the  Manchester  District  Begistry  for  ^e  &fendant 
Joseph  G^enhalffh  to  the  writ  of  summons  in  this 
action.  The  said  defendant  requires  delivery  of  a 
statement  of  claim.  Dated  the  3rd  of  September, 
1904.  (Signed)  Hbnby  Aotswobth,  of  24,  Orompton- 
street.  Bury,  agent  for  Joseph  Oreenhalgh." 

Henry  Alnsworth  was  not  a  solicitor. 

F.  W.  ffollams,  for  the  Law  Society,  having  stated 
the  facts,  said  that  Henry  Ainsworth,  in  his  affidavit 
filed  in  the  motion,  expressed  his  regret  for  having 
done  anything  illegal,  and  undertook,  if  the  oourt 
should  acoept  his  apology,  to  pay  the  costs  of  the 
motion. 

Thb  Goxtbt  called  upon 

MaUinson,  for  Henry  Ainsworth. — ^There  was  no 
suggestion  in  the  letter,  or  in  anything  that  Ainsworth 
did,  to  point  to  his  representing  himself  to  be  a 
solicitor.  He  was  clearly  entitled  to  enter  an  appear- 
ance, which,  under  the  Bules  of  tiie  Supreme  Oourt, 
may  be  done  by  a  defendant  personally,  ex  by  anyone 
duly  authorized  on  bis  behalf.  That  very  point  was 
decided  in  Oake  v.  Moorecroft,  18  W.  B.  115,  L.  B. 

(a.)  BepoTted  by  Ebskibb  Bbid,  Bsq.,  Barrister- 
at-Law. 


5  Q.  B.  76.  It  was  therefore  not  an  illegal  act  to 
enter  the  appearance,  and  the  mere  fact  that  he  did 
not  aoouratoly  describe  what  was  done  could  not 
render  an  act  that  was  per  se  legal  illegal.  Moreover, 
it  was  clear  that  he  intended  to  describe  what  in  fact 
done. 


F.  W.  HoUams,  in  reply.— If  instead  of  giving 
notice  of  appearance  Amsworth  had  delivered  a 
defence  the  case  would  have  been  unarguable.  There 
was  no  real  distinction  between  the  two  cases,  for  each 
was  a  step  in  the  proceedings,  and  therefore  notice  of 
appearance  equally  with  delivery  of  defence  could 
(mly  be  taken  either  by  the  defendant  himself  or  by 
his  solicitor. 

Lord  Alvbbstonb,  L.O.J.— In  this  case  I  think  I 
am  justified  in  siting  that  a  technical  offence  has 
been  committed.  It  was  urged  for  the  respondent 
that  he  was  justified  in  taking  a  document  signed  by 
the  defendant  to  the  rmstrar  so  that  an  appearance 
might  be  entered,  ana  having  done  that,  he  was 
j  unified  in  any  form  in  telliog  the  plaintiff  that  he 
had  taken  that  step.  I  am  not  prepared  to  say  if  that 
was  all  that  Mr.  Ainsworth  had  done  it  might  not  be 
an  answer  to  that  which  is  a  technical  brMch  of  the 
rules.  I  think  that  rule  9  of  order  12  means  more, 
and  I  think  it  means  that  '*  the  defendant  shall,  on 
the  day  on  which  he  enters  an  appearance  to  a  writ 
of  summons,  give  notice  of  appearance  O^om  No.  2 
in  Appendix  A,  Part  IL)  to  the  plaintiff's  solidtor, 
or,  if  the  plaintiff  sues  in  person,  to  the  plaintiff  him- 
self. The  notice  may  be  given  either  oy  notice  in 
writing,  served  in  the  ordimury  way  at  the  address  for 
service  (which,  in  the  case  of  a  writ  issued  out  of  a 
district  registry,  must  be  the  address  for  service 
within  the  district),  or  by  prepaid  leter,"  and  so  on. 
The  form  is  given ;  the  statute  contemplates  that  step 
being  taken  in  the  action.  When  the  document  is 
looked  at  it  is  a  dooument  in  which  Henry  Ainsworth 
states  that  he  has  this  day  entered  an  appearanoe  for 
the  defendant  Oreenhalgh,  and  he  requires  delivery 
of  a  statement  of  daim,  and  it  purports  to  be  signed 
by  Henry  Ainsworth,  asrent  for  Joseph  Oreenhalgh. 
I  think  it  was  intendeid  that  the  notice  should  be 
given  either  by  the  defendant  himself  or  by  his 
solicitor,  and  the  intervention  of  a  third  party  acting 
for  the  defendant  purporting  to  do  that  which  the 
rule  states  is  taking  a  step  indoh  would  properly  be 
taken  when  a  man  does  not  do  it  himself  by  a  solicitor 
was,  under  the  circumstances,  a  technical  breach  of 
the  rules.  I  agree  with  Mr.  Hollams  that,  this 
explanation  having  been  given,  although  beyond 
pomting  out  what  is  right  and  wron^  in  the  matter 
it  is  not  of  great  importance — we  might  accept  Mr. 
Ainswcnrth's  oflSsr  to  express  resret  that  he  has  oroken 
the  rule,  and  pay  the  costs.  We  see  no  reason  not  to 
hold  him  to  that,  and  I  think  we  ought  to  give  effect 
to  it,  and  make  that  order,  notwithstanding  the  con- 
tention Mr.  MaUinson  has  urged  upon  us. 

Kbnnbdy,  J. — ^I  am  of  the  same  opinion.  It 
seems  to  me  this  was  carrying  on  a  proceeding  in  the 
action.  The  dooument  was  onp  prescribed  by  the 
rules  and  forms,  and  there  is  common  sense  and 
meaning  in  insisting  on  the  rule  being  followed  out. 
This  dooument  is  sent  to  the  plaintiff  or  his  solicitor, 
the  complaining  party ;  he  looks  at  the  signature, 
and  if  he  has  the  signature  of  a  person  who  says  he  is 
agent  for  the  defendant,  he  has  neither  the  asiertion 
of  the  defendant  nor  of  the  only  dais  of  persons 
who  aooordiog  to  the  law  can  represent — and  if  he 
repreients  falselv  is  subject  to  very  serious  pains  and 
penalties— namely,  a  responsible  solicitor  who  says : 
"  I  have  entered  an  appearance."  What  he  has  on 
the  face  of  this  document  is  not  that  contemplated 
by  the  rule,  the  word  "  agent "  there  being  used  to 
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meet  thd  cas6»  io  to  ipeftk,  of  tihe  peraon  bting  taot  tbe 
iQlioitor  himself,  bat  the  agent  for  the  ioUoitor,  and 
not  the  agent  for  the  defendaot*  All  the  plain ti£f 
gets  in  thii  case  is  the  aignatnre  of  a  penon  withont 
Mjxy  proof  that  he  had  the  authority  of  the  defendant 
to  make  this  entry  ajid  nend  thia  offi^eial  document* 
Mti  MallitiHon  argued  that  it  la  merely  a  Botifying  to 
the  plalotiS  of  the  defendant's  act  by  a  third  party 
which,  according  to  decision  and  authority,  waa 
per  mie  Bible,  It  is  clearly  decided  that  the  defend  ant 
need  not  attend  personally  to  enter  an  appearance, 
and  the  appearance  ia  good  though  delivered  to  the 
officer  hy  a  third  psrson.  But  it  must  be  borne  in 
mind  that  in  that  case  it  has  the  aignatnre  of  the 
person  who  ia  sued  upon  it. 

Ridley,  J. — I  agree.  Althongh  it  is  poasible  for 
the  defendant  to  properly  enter  his  appearanoe  with- 
out doing  it  in  perion,  yet  when  you  come  to  deal 
with  ord*  12,  r.  9,  it  is  necessary  for  either  the 
defendant  peraonally,  or  a  solicitor  properly 
authorized  to  represent  blm,  to  give  the  noticej  and 
I  cannot  aee  how  the  requirementa  of  the  tnle  are 
complied  with  unleas  that  is  so* 

SoHeitor  for  the  Incorporated  Law  Society,  E.  FF, 
Wiliianuon* 

Bolioitor  for  the  reipondent,  E,  H.  Bmih^, 


K,  B.  Div»  ] 

(Lord  Aiver stone,  L.O.J.,  and  [    Jan,  20;  April  14* 
Eennady  and  Ridley,  JJ.]      ; 

LaIVDAUKE  v.  A8BEE,     (a*) 

Arhiiratifm, — Awurd  had  in  point  of  laio^Marine 
insurance— Dejfr^iation  in  value  of  goods  coverfti  by 
policy —  Undertaking — Coffering  note — Ueaye. 

A  tonirad  of  &aie  coniaim  a  (srtn  thmt  A,i  the  vendor ^ 
ihall  effect  mi  account  of  £.,  the  vendee^  inmraniX  for 
5  »#r  cent,  ovtr  7iet  invoice  price.  Buhecquently  (o  the 
sate  A*  receives  an  undertaking  from  his  vendor  to  hold 
a  poUof  of  insurance  for  account  of  A,  to  the  extent  of 
im  value  of  the  goods  sold  to  A. — i^i'«*,  £1,280,  which 
goods  A,  has  bg  the  old  c&tdract  resold  to  L,  at  a  depre- 
ciated price— t^iz.,  £i, 101,  L,  having  paid  the  contract 
price^  A*  hands  over  to  him  the  shipping  documents, 
including  the  said  undertaking.  A*  allegu  that  the 
mermntih  usage  in  such  cases  is  not  to  hand  over  the 
undfTtaJdng,  hut  m  covering  note  for  the  adiual  value  of 
the  goods  insured^  and  that  it  Wiis  owing  to  a  mistake  of 
a  derk  that  it  was  not  the  course  pursued  in  this  ca^e. 
The  gotdi  wm-e  destroyed  by  Jlre  after  the  property  in 
them  had  passed  to  L.  The  underwriter  paid  L.  £1,280 
in  pursuance  of  the  undertoktng*  A,  claims  the 
amount  represented  hy  the  difference  heiween  £  1,280 
and  £1,107,  and  goes  to  arhitration  under  a  clause  in 
the  contract*  The  award  delivered  puraimnt  to  these 
proceedings  stated  that  under  the  contract  A .  was  entUkd 
to  the  sum  in  dispute* 

Hfldf  that  inasmuch  as  it  was  not  a  te/rm  of  tht 
cmitract  thai  A ^  should  he  entitled  to  the  sum  tn  dispute, 
the  aumrd  tvas  had  in  point  of  law  on  Us  face,  and  there- 
fore must  be  set  aside;  that  A.  having  no  legal  title  to 
recover  anything  from  the  underwriters  by  rmson  of  the 
fact  that  he  had  lost  all  interest  in  the  property  insured, 
he  could  have  no  better  title  against  L.  unkss  und^er  an 
ej^ess  or  implied  stipulation  to  that  effect* 

Eeld,  further,  that  even  if  there  were  a  mercatdtle  usc^e 
supporting  A,*t  contentiOHi  ytt  the  umpire  had  not  so 
found  in  his  award. 

(a.)  Eeported  by  MATTmiOE  N.  DBUOqtmB,  Esq.^ 
Barristetr- at-Law 


Qt3«r»  (Kennedy,  J.}  whether  such  a  uioge  emild  h 

supported  in  a  t^urt  of  law* 

This  waa  a  motion  to  set  aside  the  award  of  an 
umpire  on  the  groonds  that  it  was  had  io  point  of 
law  en  its  faoe.  The  facts  material  to  the  cam  are 
fully  set  out  in  the  judgment  of  the  Lord  Cbiti 
Juatice. 

Leck^  for  the  appeUanta  Landauer  ft  Co.^ — 
I  agree  if  the  underwriters  bad  tender^  tba 
appc^Ilants  £l,10T  tJiiey  could  have  d aimed  no 
more ;  but»  seeing  that  they,  the  underwrit^mi  aie 
willing  to  pay  the  full  amount — tiz  ^  £I,S80^ 
the  appeUanta  are  entitled  to  retain  it  for  tl^«m- 
aelves.  The  vendors  bad  lost  ail  interest  in  the 
property  ineured^  and  therefore  oonld  not  hare  i 
tained  an  action  against  the  under  writers :  Me  4 
r.  Universal  Marine  Insurance  Co.t  10  W,  ft.  S7S* 
The  award  professea  to  construe  the  contract  of  tilti 
and  has  pl^nly  mil  cent  trued  it^  and  the  award  Bait 
be  set  aside. 

J.  H.  Hamilton,  K.O.  (F,  Oover  with  him),  tor  t^ 
respondents  Aaser  &  C!o* — Inhere  there  is  anoxor  inlaw 
on  the  face  of  an  award  I  agree  that  there  are  gnnmda 
for  appeal,  but  it  must  appear  from  the  dootamati 
referred  to  in  the  award  that  the  umpire  wsa  wxn^f 
in  law«  Mercantile  usage  must  be  taken  into  mm' 
sideration,  and  in  thia  ease  the  nmpin  mn^  m  a 
matter  of  f  act,  hare  taken  it  into  consider&tioai  bsiose 
be  CO  aid  have  given  any  legal  effect  at  all  Io  te 
insuranoe  documents,  for  the  aetual  facta  shov  thai 
on  the  Jint  eale  the  seller  to  the  reapondeot 
on  a  floating  policy,  which  declaration  wma 
by  the  respondents,  who  might  have  insisted  i^Oft  t 
fresh  marine  policy ;  the  under  writers^  bat  ior  1^ 
mercautOe  nsage^  could  not  be  compelled  to  pasf  m 
snob  a  declaration  at  all.  Ther«  is  eindinot  m 
affidavits  of  a  usage  thai  in  the  case  of  a  wwmMm  ol  a 
portion  of  goods  duly  insured  a  covering  aole  te 
protect  the  porchaser  to  the  value  of  tbe  goods  aedd  ii 
Itanded  OTer,  and  tbe  umpire  took  that  into  oam- 
aideration^  He  was  entitled  to  do  ao^  the  aubcnMm 
to  arbitration  being  of  the  usual  mercantile  charaielir* 
In  the  Ealli  case  the  policy  was  an  existing  pcEcr,  bal 
in  tbis  case  it  was  not  existing  at  all  at  thm  ttiaa  of 
the  contract,  and  wai  to  be  under  the  toma  ol  tlH 
contract  for  strictly  a  limited  amount — Tia^t  ^  pm 
oent  over  net  invoice  price.  Tumvam  t.  Lmam^ 
3  B,  &  8.  89,  shows  that  it  is  a  qu««tic»  ^ 
fact  as  to  what  documents  tbe  buyer  is  n&ti^llad  Io 
have  handed  over  to  himi  therefore  th«  iaiBpir«  wm 
entitled  to  treat  the  qneation  in  this  oasa  m  m  qawiMm 
of  faot. 

He  referred  to  lonidu  t.  Harper,  29  L.  J.  Bxdi,  p.  S& 

Ltck^  in  reply. — The  award  does  not  show  that  tis 
umpire  took  into  con  sideration  the  queetioc  of  ivage 
at  alL  No  usage  could  give  Asaer  &  Co.  mxx  mtemrt 
ao  aa  to  support  a  claim  against  the  undervrsl<s& 
[Kekkeby,  J.— Suppoao  there  had  been  m  i^kam  ta 
the  contract  to  some  such  effect  as  ^^any  «zocnii 
be  held  by  yon  for  me*"  Would  that  have  bound  tbi 
appellants  ?]  That  would  not  have  been  ^ti'vdiiig, 
because  it  would  ha^e  been  illegal.  It  woulii  tesa 
been  in  the  nature  of  a  ^Bmblipg  contract:  lA&yd  ▼• 
Fleming,  20  W*  E.  296,  L.  B.  7  Q-  B,  302, 

C7iir.  mdm^  phH; 

April  14,— Lord  Alveb8i«kBi  IICJ.,  reid  fBm 
following  judgment :  This  was  a  motion  to  til  Mi^ 
an  award  made  by  Mr.  Bibby,  an  nmpirt  Sf  ^^ 
nnder  an  arbitratioo  clause  in  a  oontra«(t 
of  \he  3rd  of  November,  1903,  The  only  Btooaid  n 
which  it  is  alleged  that  the  award  should  \m\ 
^is  that  the  arbitrator  has  gone  wrong  in  point  of  Isv. 
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and  that  the  error  inpoint  of  law  appears  npon  the 
faoe  of  the  award.  There  is  no  donbt  whatever  that 
if  this  can  be  established  the  award  ought  to  be  set 
aside :  see  Hodgkinson  v.  Fenice,  3  0.  B.  N.  S.  189.  The 
oontraot  of  sale  was  dated  the  Srd  of  NoTember,  1903, 
and  made  between  Messrs.  Landauer  as  purdiasers, 
and  Messrs.  Asser  &  Oo.  as  sellers,  of  260  bales  of 
Maoilla  hemp  at  the  price  of  £35  lOs.  per  ton  cost, 
freight,  and  nsnal  f.  p.  a  insurance.  jHie  shipment 
was  to  be  made  from  the  Philippine  IslMids,  Uong 
Kong,  or  Singapore  to  London,  between  the  1st  of 
January  and  31st  of  March,  1904.  The  contract  con- 
tained the  following  clause:  ''Should  hemp  or  any 
portion  thereof  not  arriye  in  London  from  loss  of 
vessel  or  ud  avoidable  cause  this  contract  to  be  ful- 
filled for  such  portion  by  handing  documents  induding 
insurance  policy  against  payment  of  invoice ;  but 
should  the  hem^  or  any  portion  thereof  be  trans- 
shipped and  arrive  in  other  vessel  or  vessels  for 
account  of  the  original  sellers  the  contract  shall  hold 
good  for  such  portion.  Insurance  for  5  per  cent,  over 
net  invoice  amount  to  be  effected  by  sellers  for  account 
of  buyers  under  a  f.  p.  a.  policy,  or  usual  Llojds'  condi- 
tions at  Lloyds,  or  with  a  London  insurance  company, 
or  with  a  company  having  a  responsible  and  weU- 
known  London  agent."  At  t£e  time  of  thecontraot  there 
does  not  appear  to  have  been  any  policy  in  existence. 
The  goods  were  paid  for  on  the  4th  of  May,  1904, 
and  on  thst  day  the  purchasers,  Messrs.  Landauer, 
received  from  Messrs.  Asser  &  Oo.  the  shipping 
documents  including  an  undertaking  dated  the  29tti 
of  April,  1904,  in  the  following  terms : 

"2,  East  India-aveoue,  Loudon,  29th  of  April, 
1904.  The  Manager,  Hong  Kong  and  Shaoghai 
Banking  Corporation.— Sir, — In  pursuance  of  duec- 
tions  from  F.  A«  Coney  &  Co.,  of  Minciog  House, 
B.C.,  by  whose  order  we,  as  their  broker,  effected 
a  policy  of  insurance  for  £5,616  on  hemp  per 
steamers  from  PhiUippines  to  U.K.  Continent, 
and  being  dated  the  29th  of  April,  1904,  now 
remaining  in  our  hands,  to  hold  the  same  as  far  as 
relates  to  the  interests  declared  on  such  policy  as  per 
declaration  of  £1,280  say  one  thousand  two  hundred 
and  eighty  pounds  on  250  bales  hemp  so  valued  per 
steamship  FeUus  to  Loudon  as  a  security  for  your 
bank  to  protect  its  interests  in  the  subject-matter  of 
the  above  declaration  to  the  extent  of  £1,280,  and  we 
hereby  hold  such  policy  to  tiie  extent  of  the  above 
declaration  for  your  bank  free  from  any  lien  on  our 

gurt  on  the   policy. — ^We   are.  Sir,  yours,  &?.,  0. 
XJNOAN  &  Co.  (pp.  A.  DxmDAB)." 

Some  word  is  omitted  in  the  above  document,  but 
it  was  treated  before  us  as  an  undertaking  to  hold  the 
amount  of  £1,280  therein  mentioned.  This  sum, 
£1,280,  was  in  excess  of  the  net  invoice  amount  plus 
5  pfr  cent.,  which  it  is  agreed  would  amount  to 
£1,107. 

After  the  arrival  in  Liverpool  about  160  bales  of  the 
goods  were  injured  by  fire  while  in  the  warehouses  at 
the  docks.  A  claim  was  made  by  Messrs.  Landauer 
upon  the  insurance  company,  who,  as  I  understand, 
made  a  payment  on  account  to  them  of  75  per  cent, 
and  were  prepared  to  pay  over  accordiog  to  the 
terms  of  the  undertakiDg  the  balance  of  the  amount 
due  upon  a  basis  of  the  whole  parcel  being  insured 
for  the  amount  of  £1,280.  Before,  however,  the 
remaioiug  25  per  cent,  was  p^d  over  the  scdlers, 
Messrs.  Asser  &  Co.,  claimed  that  they  were  entitled 
to  receive  such  amount  of  the  insurance  money  as 
represented  the  difference  between  £1,107,  that  is,  the 
net  invoice  amount  plus  5  per  cent.,  and  £1,280. 
The  matter  was  referred  to  arbitration  pursuant  to 
the  supplementary  clauses  of  the  contract.  The  only 
one  of  tne  supplementary  clauses  which  seem  to  have 
any  bearing  upon  the   matter  is  clause  5;    '*The 


evidence  and  proceedings  upon  arbitration  may  be 
taken  in  a  mercantile  way  without  regarding  legal 
technicalities  respecting  evidence." 

Mr.  Bibby  made  his  award  in  the  following  terms  : 

'  *  Having  been  asked  to  act  as  umpire  in  the  question 
as  to  the  liabilitv  and  interest  in  the  policy  of  insur- 
ance appertainiog  to  250  bales  Manilla  hemp  per 
PeUuB,  I  decide  that  as  the  parties  to  the  contract 
dated  the  3rd  of  November,  1903,  were  by  the  terms 
thereof  the  principals  thereto,  their  interest  and 
liability  in  insarance  is  defined  to  be  the  value  of  the 
invoice  plus  5  per  cent.,  and  that  the  buyers  are 
therefore  entitled  to  and  only  to  said  amount,  the 
balance  one  way  or  the  other  being  due  from  or  to 
the  seUers.'' 

It  is  alleged  on  behalf  of  Messrs.  Landauer  that 
the  award  is  bad  because  it  decides  that  the  buyers 
are  only  entitled  uoder  the  contract  to  such  amount 
of  the  insurance  money  as  represents  the  net  price 
plus  5  per  cent.,  and  that  Uie  balance  is  due  to 
Messrff.  Asser  ft  Co.  It  is  alleged  on  behalf  of 
Messrs.  Asser  that  the  question  to  be  decided  by  the 
umpire  was  one  of  mercantile  usage,  and  that  he 
was  entitled  to  say,  under  the  contract,  that  the 
interests  of  Messrs.  Landauer  was  limited  to  the 
extent  of  the  purchase-money  plus  5  per  cent.,  and 
that,  as  against  Messrs.  Landauer,  the  sellers,  Messrs. 
Asser,  were  entitled  to  receive  from  the  underwriters 
and  retain  the  difference  between  the  amount  of  the 
insurance  and  the  amount  of  the  net  price  plus  5  per 
cent.  The  umpire  appears  to  have  decided  so  far  as 
one  can  gather  from  his  award  that  under  the  con- 
tract of  the  3rd  of  November  the  purchasers  are,  as 
against  the  sellers,  not  entitled  to  claim  more  than 
£1,107  plus  5  per  cent,  even  though  the  policies 
handed  over  in  pursuance  of  the  contract  were 
intended  to  be  so  handed  over  as  a  discharge  of  the 
sellers*  obligation  to  deliver  the  policy  of  insurance. 

This  seems  to  me  to  be  an  error  iu  point  of  law. 
If  policies  are  handed  over  by  a  seller  under  such  a 
ooDtract  the  interest  in  them  pastes  wholly  to  the 
purchaser,  and,  assuming  the  underwriters  to  pay  on 
those  policies  the  amount  insured,  I  do  not  see  under 
what  right  the  sellers  are  entitled  to  claim  that  the 
purchasers  are  trustees  for  them  of  any  portion  of  the 
amount  so  insured.  The  sellers,  Messrs.  Asser  &  Co. 
had,  at  the  time  of  the  loss,  no  interest  in  the  subject- 
matter  of  the  insurance,  and  could  not  upon  the  facts 
assumed  have  made  any  valid  claim  against  the 
underwriters ;  and  if  the  underwriters  pay,  they  must 
be  taken  to  have  paid  to  the  persons  who  were 
entitled  to  the  goods  at  the  time  of  the  lo»s.  The 
only  reason  stated  in  the  award  for  a  different 
conolarion  is  that  the  parties  to  the  contract  were 
principals  and  not  brokers,  and  the  award  states  that 
the  buyers  are  therefore  entitled  only  to  the  value 
plus  5  per  cent.  This  seems  to  me  iounaterial  except, 
possibly,  for  the  purpose  of  excluding  any  question  of 
the  right  of  the  sellers  or  purchasers  respectively  to 
represent  the  interests  of  third  parties.  I  can  see  no 
other  bearing  that  it  has  uponth«  question.  Although 
not  directly  in  point,  the  case  of  Ralli  v.  UniverSoU 
Marine  Insurance  Oo,,  31  L.  J.  Ch.  313,  supports  the 
contention  that  under  such  a  contract  policies  which 
are  in  fact  handed  over  in  discharge  of  the  sellers' 
oUigations  are  to  be  treated  as  Monging  to  the 
purchasers.  For  these  reasons  I  think  the  award 
should  be  set  aside  and  the  appeal  allowed. 

Eehnedy,  J.,  read  the  foUowiog  judgment:  I 
concur  in  the  judgment  which  my  lord  hss  just 
delivered  but  it  is  right,  as  the  case  is  somewhat 
peculiar,  I  think,  to  state  as  shortly  as  may  be  the 
reasons  of  my  coming  to  that  conclusion.  It  is 
unnecessary  to  recapitulate  the  facts  which  appear 
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in  the  affidavits  filed  by  the  parties  on  this  motion. 
There  is  not  really  any  oonfliot  as  to  those  whidi  are 
materiaL 

We  are  called  upon  to  decide  whether  the  award 
made  by  Mr.  Bibby,  acting  as  umpire  held  under  the 
provisions  of  the  contract  of  purchase  dated  the  3rd  of 
I^oyember,  1903,  ought  or  ought  not  to  be  set  aside 
for  error  of  law  appearing  upon  its  face.  It  is  clear 
that  such  error  affords  good  ground  for  setting  aside 
an  award ;  see  HodgJHmon  v.  Femie,  3  0.  B.  N.  S. 
189. 

It  appears  to  be  clear  also  that  Messrs.  Asser  &  Oo. 
had  not  at  the  time  of  the  loss  and  of  the  insurance 
any  insurable  interest  in  the  goods  insured.  They 
oould  claim  from  the  underwriters  nothing  for  them- 
selves.  The  underwriters  have  paid  to  Messrs. 
Landauer  &  Oo.,  who  were  the  owners  of  the 
insured  goods  at  the  time  of  the  loss,  75  per  cent,  of 
the  amount  due  in  respect  of  the  insurance,  and  are 
willing  to  pay  to  pay  tnem  the  balance.  That  balance 
has  not  as  yet  been  paid,  only  because  Messrs.  Asser 
have  interfered  and  put  forward  a  claim  that  as  between 
themselves  and  Messrs.  Lmdauer  &  Oo.  it  belongs  to 
them.  The  case  comes  before  us  in  a  somewhat  awk- 
ward form  because  the  underwriters  are  not  parties 
to  the  arbitration  or  bound  by  the  award.  In  these 
droumstances  seeing  that  Messrs.  Asser  &  Oo.  can  have 
no  valid  legal  dum  against  the  underwriters,  I 
ouffht,  I  tmnli^  to  treat  the  case  as  if  the  uoder- 
wxiters  had  paid,  as  they  are  willing  to  pay,  to 
Messrs.  Landauer,  the  full  amount  covered  by  the 
policy  of  insoranoe  and  as  if  Messrs.  Asser  &  Co,  were 
suing  Messrs.  Landauer  ft  Oo.  in  respect  of  so  much 
of  the  money  paid  by  the  underwriters  to  Messrs. 
Landauer  ft  Oo.  as  represents  the  difference  between 
the  amount  recoverable  by  the  assured  under  a  policy 
for  £1,280  and  the  amount  recoverable  under  a  policy 
which  would  satisfy  the  contract  of  tiie  3rd  of 
November,  1903. 

The  umpire's  award  as  to  this  difference,  which  for 
brevity's  sake  I  will  call  the  sum  in  dispute,  runs  as 
follows.  [His  lordship  read  the  awara  as  set  out 
above.] 

The  reasoning  of  the  umpire  which  he  puts  forward 
in  the  expression  '*  as  the  parties  to  the  contract  dated 
the  3rd  of  November,  1903,  were  by  the  terms  there- 
of the  principals  thereto  "  is,  as  the  learned  counsel 
for  both  parties  seem  to  agree,  far  from  dear.  I  do  not 
understand  in  any  case  how  the  fact  helps  Messrs. 
Asser  &  Oo.  But  whatever  the  expression  means,  it 
is  quite  dear  I  think,  that  the  umpire  bases  his 
decision  that  Messrs.  Asser,  the  sellers,  are,  and 
Messrs.  Landauer,  the  buyers,  are  not,  entitled  to  the 
sum  in  dispute  entirdv  upon  the  terms  of  the  con- 
tract of  the  3rd  of  November,  1903.  Therefore 
unless  that  contract,  properly  construed,  justifies  the 
umpire's  condusion  the  award  is  upon  its  face  bad  in 
point  of  law.  Is  there,  then,  anything  in  the  contract 
of  the  3rd  of  November,  1903,  which  would  constitute 
Messrs.  Landauer  &  Oo.  in  respect  of  the  sum  in 
dispute  trustees  of  it  for  Messrs.  Asser  ft  Oo. ;  or 
anything  which  would  make  that  sum  when  received 
by  them  money  had  and  received  for  Messrs.  Aiser 
ft  Oo.  P  It  appears  to  me  that,  unless  one  or  other 
of  these  propositions  can  be  established,  Messrs. 
Asser's  ft  Oo.'s  claim  fails  and  the  award  must  be  set 
aside. 

In  my  judgment  the  contract  does  not  afford  ffood 
ground  for  the  maintenance  of  either  of  theie 
propositions.  It  is  a  ci.f.  contract  for  the  purchase 
of  250  bales  of  Manilla  hemp,  to  be  shipped  by 
steamer  or  steamers  from  ^e  Philippine  ^ands. 
Hong  Kong,  or  Singapore  to  London,  insurance  for 
5  per  cent,  over  net  invoice  amount  to  be  effected  by 
the  sellers,  Messrs.  Asser  ft  Oo.,  for  account  of  buyers. 


Messrs.  Landauer  ft  Oo.  Messrs.  LaDdaoer  ft  Oo. 
admittedly  performed  their  duties  as  buyers,  and  at 
the  time  of  the  loss  of  a  part  of  the  goods  by  fire 
were  the  only  parties  who  had  any  interest  in  the 
goods.  I  will  assume  that,  as  alleged  by  Mr.  W. 
Asser  in  his  affidavit,  Messrs.  Asser  ft  Oo.  would  have 
correctly  and  suffidently  performed  their  duty  in 
regard  to  the  provisions  of  the  contract  as  to  insur* 
ance  if  they  had  with  the  bill  of  lading  banded  over 
to  Messrs.  Landauer  a  covering  letter  as  described  bj 
him  in  paragraphs  8  and  9  of  that  affidavit,  and  at 
appearing  in  exhibit  A.  The  business  effect  of 
this,  as  I  assume,  would  have  been  that  Mesan. 
Asser  ft  Oo.,  retuning  the  original  undertaking 
of  the  underwriters,  which  they,  wiien  buying, 
had  reoeived  from  the  buyers,  would,  i^Km  the  loss 
occurring,  have  collected  the  insurance  moneyi  for 
Messrs.  Landauer,  the  only  parties  having  any  legal 
claim  against  the  underwriters  at  the  time  of  the  loas, 
and  that  Messrs.  Landauer  ft  Oo.  could  have  daiined, 
as  a  matter  of  legal  right  from  the  underwriten 
through  Messrs.  Asser  ft  Oo.,  only  an  amount  equal 
to  5  per  cent,  over  the  invoice  price  and  no  more.  I 
will  assume  also,  as  now  alleged  by  Mr.  W.  Aaaer  in 
paragraph  10  of  the  same  affidavit,  it  was  owini;  to  a 
mistake,  in  the  sense  of  a  deviation  from  the  ordinary 
course  of  business  on  the  part  of  their  deik,  th^ 
Messrs.  Asser,  instead  of  sending  the  covering  note, 

moe  ofi 


fave  to  Messrs  Landauer,  as  in  performance 
uty  under  the  contract  in  respect  of  insuranoe,  the 
marginal  undertaking  of  the  unporters*  underwiitsr 
for  the  larger  sum  of  £1,280.  What  is  there  in  the 
contract  to  justify  in  these  circumstances  a  daim  oo 
the  part  of  Messrs.  Asser  ft  Oa,  whose  property  in  the 
gooos  and  insurable  interest,  as  I  have  alreaay  and, 
had  passed  to  Messrs.  Landauer  ft  Oo.  before  ^e  tuns 
of  the  loss,  that  Messrs.  Landauer  ft  Oo.  are  trastees 
for  them  in  respect  of  any  part  of  the  inauraoee 
moneys,  whatever  be  the  amount  which  may  be  paid 
to  Messrs.  Landauer  ft  Oo.  by  the  underwriters  f  Or 
because,  if  they  had  handed  over  to  Messrs.  Landaner 
not  the  original  undertaking  but  only  the  oovecmg 
note  for  the  smaller  amount,  Messrs.  Lmdaner  ft  06. 
would  not  have  been  able  to  iosist  on  reoeiviog  irons 
the  underwriters,  through  Messrs.  Asser  &  Oo.,  so 
mach  as  they  are  now  wuUng  to  pay  them,  to  jort^ 
a  claim  that  the  surplus  is  being  reoeived  to  their, 
Messrs.  Assers',  use?  It  appears  to  me  that  in 
regard  to  the  daim  of  Messrs.  Asser  ft  Oo.  for  tiie 
sum  in  dispute,  the  alleg^  mistake  of  their  derk  does 
not  assist  them.  As  I  .understand  the  facts,  they  do 
not  lose  a  penny  to  which  other  irise  they  would 
have  had  a  valid  legal  claim  because  tiiat  Means. 
Landauer  receive  from  the  under  imten  more  than 
Messrs.  Landauer  ft  Oo.  might  otherwise  have  received* 
The  fact  that  Messrs.  Landauer,  in  consequeooe  o< 
the  alleged  mistake,  receive,  because  for  some  reaaoo 
the  underwrit«rs  are  willing  to  pay,  a  larger  anm  than 
they  would  have  recdved  if  ttie  Messrs.  Aae^  had 
merely  satisfied  the  contractual  requirements  aa  to 
the  insurance  in  the  usual  way,  could  in  my  opinion 
dothe  Messrs.  Asser  with  a  legal  or  an  equitable 
right  to  the  surplus  only  if  there  is  to  be  found  in 
the  contract  an  express  or  an  implied  undertskking^  .or 
obligation  of  Messrs.  Landauer  in  case  of  an  inenr^ 
ance  claim  arisiog  to  hold  any  sum  which  they  ml^t 
recdve  in  respect  of  insurance  beyond  5  per  oenU  on 
the  invoice  price  for  the  use  and  benefit  of  ICeaara. 
Asser.  I  am  unable  to  find  any  such  stipnlatiosi 
expressed  or  implied  in  the  contract.  Mr.  Hamfltosk, 
in  his  able  argument  on  behalf  of  the  Messrs.  Aeeer, 
insisted  much  upon  the  fact  that  this  was  a  mercantile 
arbitration,  and  that  the  umpire  might  properly  ^tve 
effect  to  a  mercantile  usage.  But  the  aivmrd  expreaeiy 
and  explicitly  founds  its  condu*ion  upon  the  tmna  <» 
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the  oontiftot  of  the  Srd  of  NoTembar,  1903,  and  makes 
no  referenoe  to  cnstom  or  neage ;  and,  fiuther,  it  is 
difficult  to  see  how  there  coold  be  a  custom  or  usage 
applioable  to  a  set  of  drcnmstanoes  which,  according 
to  Mr.  Asser's  affidavit,  has  arisen  not  in  accordance 
with  the  ordinary  course  of  business  in  the  perform- 
ance of  the  contract,  but  out  of  a  clerk's  mistake, 
which  has  created  a  peculiar  and  abnormal  state  of 
a£Esirs.    The  only  case  cited  to  us  which  appears  to 
haye  any  real  bearing  upon  the  point  is  that  of  Balli  v. 
The  Universal  Marine  Insurance  Co.,  10  W*  B.  278. 
In  that  case  a  cargo  of  grain  from  the  Black  Sea 
had  been  insured   with  the  defendants  under  two 
policies,  and  was  sold  afloat  when  the  market  was 
low,  and,  consequently,  at  a  depreciated  price,  in- 
cluding insurance.    The  vendor  indorsed  one  of  the 
policies  for  its  full  value  to  the  vendee,  and  the  other 
for  about  half  the  amount  insured  in  it,  making 
together  the  amount  of  the  depreciated  selling  price 
of  the  grain.    The  cargo  was  lost,  and  the  vendee 
claimed  to  receive  from  the  underwriters  the  whole 
amount   covered  by   both   policies.      The   vendors 
thereupon     sued     the     vendee     and     the     ULder- 
writers,    claiming   a   declaration    that    as    to    the 
amount    covered    by   the  last-named   policy   there 
was  as  to  half  the  amount  thereby  insured  a  trust 
in  their  favour.     The  underwriters  paid  the  whole 
amount  of  the  insurance  into  court,  and  the  litigation 
prooeedefl.    The  dedtion  is  not  directly  in  point  here, 
because  the  judgment  of  the  Lords  Justices  was  largely 
influenced,  at  least,  by  the  fact  that  in  that  case  the 
X>olicie8  had  been  effected  before  the  time  of  tilie  oon- 
tiuot  of  sale,  and  in  their  view  the  stipulations  in  the 
contract  of  sale  as  to  insurance  were  to  be  read  as 
referring  to  those  existing  policies ;  whereas,  in  the 
present  case,  the  undertalong  which  represents  the 
insurance  was  not  given  untu  some  months  after  the 
oontraot  of  sale.    On  the  other  hand,  the  position  of 
the  vendor  was  in  that  case  stronger  than  that  of 
Messrs.  Asser  &  Oo.  here,  because  he  had,  as  I  have 
said,  indorsed  over  one  of  the  policies  to  the  vendee 
only  for  about  half  tiie  amount  insured  in  it,  and  it 
was  olaimed,  therefore,  on  his  behalf,  that  he  had  in 
this  way  expressly  reserved  to  hiinself  as  against 
the     vendee,    an    interest   to   the    extent   of   the 
bmlf  of  the  policy.    In  view  of  this  plain  reierva- 
tion  on   the  part  of  the  vendor  in  respect  of  this 
policy,    it   is   noticeable   that   Mr,  Amould,    com- 
menoog^  -upon  the  case  (Iffarioe  Insurance  (4th  ed.). 
pp.  308,  309}  says,  **  The  defendants  (the  under?nitere) 
had  paid  tne  full  amount  into  court  in  the   first 
instance ;  if  they  had  not  adopted  this  course,  and  the 
jndsnient  of  the  learned  Yice-Chancellor  against  the 
vendee's    olaim  had  been  affirmed,  it  is  difficult  to 
underatan  d  upon  what  principles  in  lav  the  vendor 
woold  have  based  his  chum  to  the  balance."  My  view 
ia  that*  aa  the  award  decides  that  in  point  of  law 
under  the  contract  the  Messrs.  Asser  had  a  title  to  the 
sum  in  dispute,  it  is  bid  in  point  of  law  and  must  be 
set  aside.    As  we  have  already  pointed  out,  the  under- 
writers are  not  parties  to  the  arbitration  proceedings 
or  to  this  litigation,  and  it  is  therefore  neither  open 
to  us  nor  indeed  necessary  to  say  whether  in  paying 
Messrs*  Xjand^uer,  as  we  are  assured  the  underwriters 
are    -willing   to   do,  they  are  doing  what  Messrs. 
Ltandaner  would  as  against  them  have  required  as  a 
iegmi  ri^ht. 
Appeal  dllovoed. 

Solicitors  for  appellants,  Waltons,  Johnson,  Buhh, 
^  WhaUon. 
Solioitora  for  respondents,  C.  TT.  Dommdi  A  Son. 
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Admiralty.  f  February  23. 

**  The  Glbngabtpf."  (o.) 

Ship^CoUision — Queenstown  Harbour — Regulations  for 
Preventing  Collisions  at  Sea,  art.  25. 

The  entrance  to  Queenetoum  Harbour  must  be  deemed 
to  be  a  narrow  channel  within  the  meaning  of  article  25 
of  the  Regulations  for  Preventing  Collisions  at  Sea. 

Action. 

The  plaintiffs  were  the  owners  of  the  steamship 
Lough  Fisher,  a  vessel  of  418  tons  gross  register.  The 
d«fendants  were  the  owners  of  the  steamship  Glen- 
gariff,  a  vessel  1,285  gross  register. 

About  7.35  p.m.  on  the  30th  of  June,  1904,  a 
collision  ocourr^  between  the  steamship  Lough  Fisher 
and  the  steamship  Glengariff  in  Queenstown  £[%rbour. 

According  to  the  pluntiff i'  case  T?ie  Lough  Fishmr 
was  on  a  voyage  from  Bilesmereport  to  Queenstown 
with  a  cargo  of  coals.  At  the  tmie  of  the  collision 
the  weather  was  clear  and  fine  and  the  wind  from  the 
W.S.W.,  the  tide  about  high  and  of  little  force.  The 
plaintiffs'  vessel  was  proceeding  on  a  course  of  K.K.E. 
magnetic,  making  about  eight  knots,  proceeding  up 
channeL  In  those  circumstances  those  on  bosrd  saw 
The  Olengariff  about  one  and  a-half  to  two  nules  off 
and  broad  on  the  port  bow.  As  the  Bar  Bock  buoy 
was  approached  The  Lough  Fisher  ported  her  hdm  a 
little  and  sounded  one  short  blest  upon  her  whistle. 
As  The  Glengariff  appeared  to  disregard  this  signal 
The  Lough  Fisher^  s  helm  was  ported  a  little  more  and 
her  enghies  slowed  down.  Directly  afterwards  her 
engines  were  put  full  steam  astern  and  three  short 
blasts  were  soundedf  upon  her  whistle,  but  The 
Glengariff  came  on  and  with  her  starboard  bow 
struck  the  stem  of  The  Lough  Fisher  and  did  consider- 
able damage. 

The  plamtiffs  contended  that  The  Glengariff  had 
improperly  attempted  to  cross  the  bows  of  The  Lough 
Fisher,  and  had  failed  both  to  indicate  her  course  and 
to  keep  her  proper  ride  of  the  fairway. 

According  to  the  defendants'  case  The  Glengariff 
was  at  the  time  of  the  collision  on  a  voyage  from 
Queenstown  to  Liverpool  with  a  general  cargo,  with 
cattle  and  passengers,  and  was  manned  by  a  crew  of 
thirty-one  hands.  She  was  making  about  twelve  to 
thirteen  knots,  and  was  proceeding  down  on  the 
southern  side  of  the  fairway.  At  a  distance  of  about 
two  miles  and  bearing  broad  on  the  starboa^  bow, 
those  on  board  The  Glengariff  observed  The  Lough 
Fisher  coming  up  to  the  westward  of  the  fairway, 
and  acting  under  a  port  helm  as  if  intending  to  cross 
the  bow  of  The  Glengariff  The  Lough  Fisher  being  on 
the  wrong  side  of  the  fairway.  The  Glengariff  at  once 
put  her  engines  full  speed  astern  and  sounded  three 
short  blasts  upon  her  whistle  and  put  her  helm  hard 
aport.  The  Lough  Fisher,  however,  came  on  at  a 
high  speed,  and  with  her  stem  struck  the  starboard 
bow  of  The  Glengariff,  doing  her  considerable  damage. 
Tne  defendants  alleged  that  The  Lough  Fisher  was 
not  on  her  proper  side  of  the  fairway  and  had  failed 
to  take  proper  steps  to  pass  port  to  port ;  that  her 
helm  was  ported  at  an  improper  time  and  kept  to 
port,  and  that  her  engines  were  not  eased,  stopped, 
or  reversed  in  due  time. 

Aspinallf  K.  C,  and  A.  D,  Bateson,  for  the  plaintiffis.— > 
Article  19  was  infringed  by  reason  that  The  Glengariff 
did  not  keep  out  of  the  way  when  she  had  Tfu  Lough 
Fisher  on  her  starboard  side.  By  attempting  to  cross 
ahead  of  The  Lough  Fisher  The  Glengariff  mfringed 

(a.)  Beported  by  Qwtnnb  Hall,  Bsq.,  Barrister- 
at-Law 
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ortiole  22,  and  in  negleottDg  to  keep  tb^t  side  of  the 
channel  which  waa  on  her  starbaard  aide  ihe  ootn- 
mittad  £h  breach  of  article  25. 

They  cited  TAe  Levertnt/i^n,  11  p»  D,  117,  34 
W.  R.  Dig.  175;   The  A$hion,  [1905]  P.  2L 

Lai  fig,  ff.C.^  and  Duman,  far  the  defendaais,  oited 
Tht  Gtieta/Bherg,  ante,  p.  350,  [1905]  P,  10;  The 
Pekin,  [1897]  A.  a  632  ;  and  The  Vdociiy,  h.  B.  3 
P.  0,  44, 

Baeoeavb  Dbank,  J  f  in  giving  judgtneot»  iaid  : 
Thi*  ie  an  actio u  for  damagea  caused  by  a  coUiflion 
between  The  Lough  Ftahm",  a  steamahip  of  418  grow 
and  168  tons  tiet  regis t«r»  and  The  Glmganff,  a  steel 
icrew  at*amer  of  1,285  too*  gross  and  487  tons  net 
regiiter,  and  450  horse- power  nomiual.  One  ¥ei*6l 
is  a  great  deal  larger  and  more  po  werful  than  the 
other.  The  collision  was  brought  about  by  on©  vesasl 
crossing  the  bowj  of  the  other,  and  the  damage  done 
shows  to  ttf  that  both  had  way  on  thetn  at  the  time 
of  the  oolUiion,  It  is  true  that  the  master  of  The 
Gltngariff  says  that  be  was  stopped,  and  when  I 
asked  hica  the  queition  he  said  he  was  going  astern 
through  the  water,  but  the  mate^  who  was  called, 
agreed  that  he  was  stopped  in  the  water,  which  wonld 
mean  that  be  still  had  about  two  ketott  over  the 
ground,  with  the  tide.  That  woold  be  fast  enough 
to  oaase  the  undonbted  damage^  which  consists  in  the 
stem  of  The  Lough  Fuher  bf?ing  drawn  over  to  star- 
board. The  damage  actually  done  was  done  by  the 
starboard  bow  of  The  Uiengarijf  near  the  hawsepipe, 
the  patent  aoobor  in  the  bmwiepipe  b-^ing  driven 
right  through  the  bow  of  The  Gkngarif,  and  there 
is  no  doubt  that  was  the  hard  tuba  tan  oe  which  cauied 
the  damaf^e  done  to  the  stem  and  bow  of  The  Lough 
Fuher.  This  case  has  given  the  contt  a  good  deal  of 
anxiety,  because  it  involves  a  very  large  and  very 
important  question.  The  entrance  to  Oork  Harbour 
is  in  one  sense  a  very  narrow  entrance  ;  that  is  to  say^ 
it  is  very  narrow  to  the  southward,  where  there 
seems  to  be  only  a  few  hundred  yards  where  vesseJs 
must  come  io,  and  then  there  is  a  fairway  which  has 
been  marked  by  buoys  by  the  local  aathoritiei*  It 
leads  a  little  to  the  eastward  of  north  until  you  come 
up  further,  and  then  it  leads  more  to  the  weitward, 
but  to  the  westward  of  that  long  stretch  of  fairway 
there  are  several  hundred  yards— I  think  we  have 
worked  it  out  at  about  400  or  500  yards — of 
navigable  water.  The  question  is,  what  is  the 
effect  of  the  various  rules  on  a  eondifirin  of 
things  like  that?  Th*re  is  artcle  25,  which 
says  thatj  '*  In  narrow  channels  every  steam  vessel 
shall,  when  it  is  safe  and  practicable,  keep  to  that 
lide  of  the  fairway  or  mid-channel  which  hes  on  the 
starboard  side  of  suih  vessel,"  What  is  a  fairway  ? 
A  fairway  is  practically  d*  fined  by  this  artide  to  be 
mid-channoL  There  is  no  rule  which  says  th*t  people 
shall  ktep  in  the  fairway,  but  the  rule  says  that  Ibey 
sbkll  keep  to  the  starboard  side  of  that  fairway  or 
mid-ohaDnfl — that  is  to  s*y;  in  narrow  ohariupli. 
What  is  a  narrow  ehanuel  ?  I  do  not  think  it  has 
ever  been  laid  down  what  is  a  nirrow  chanr  eL  There 
have  been  cases  in  which  certain  places  hav**  been 
held  to  ba  narrow  channels,  and  iu  which  definite 
dedsions  have  been  given  ou  definite  fads ;  but  this  is 
the  first  o»if,  as  far  as  I  koow,  in  which  the  question 
whether  Queeostowu  Harbour  is  a  r arrow  channel 
has  been  raited.  We  have  discussed  it  at  considerable 
length,  with  every  possible  tffort  to  arrive  at  a 
definite  ooncJusion,  and  the  Trinity  Masters  are  very 
strongly  of  opinion  that  this  b  a  narrow  channel,  and 
that  the  oh  an  [I  el  extends  from  Due  side  of  the  whole 
of  this  uavi gable  channel  to  the  other ,  and  that  article 
25  requires  all  vessels  passing  up  and  down  to  keep  to 
the  starboard  side*    If  that  is  right,  and  I  so  bold— 


and  I  realize  that  it  is  a  Tery  seriotii  ooiuidflmliao, 
because  it  is  a  very  important  piece  of  water^ 
holding  that  that  is  all  a  narrow  channel— it  is  tiki 
duty  of  every  vessel  entering  to  pass  up  on  tlie  star- 
board side  of  that  mid-fairw«iy,  and  of  evM7 
vassal  coming  down  to  keep  to  the  itvrbo«rd 
side  of  that  mid- fairway.  What  is  tha  raanlt^ 
The  result  is  that  we  find  The  Lough  Fi^hrr  ti 
wrong.  She  was  away  to  the  port  side  of  thst  fair- 
way, and  right  over  on  the  port  side  of  that  nav^abls 
narrow  channel,  aod  therefore  we  fiud  that  ska  ta  to 
blame.  What  was  the  intention  of  The  Lt}tigh  FMtr ! 
I  have  not  the  amallest  doubt  that  the  inteotiom  of 
The  Lough  Fi'sAer  was^  by  hogging  that  port  mdm  ol 
the  narrow  cbEmnel,  to  cheat  the  tide,  which  warn  Mi^ 
and  when  she  got  up  to  the  light  on  her  port  hsiid  ta 
hug  round  the  shore  on  her  starboard  band,  sod  m 
get  into  the  harboar ;  bnt  when  she  got  ihroait  of 
th*t  light  she  saw  ahead  and  on  her  porl  bov  a 
steamer,  which  was  coming  down  on  the  atarboaid 
side  of  the  fairway.  The  vessel,  wbinb  wa«  Th 
Qlengariff,  was,  according  to  tlie  rule  I  bave  jiiit  lai^ 
down,  in  her  proper  water*  She  was  on  her  starboard 
side  of  that  fairway— not  necessarily  in  the  fvtrvmj^ 
but  on  her  starboard  side  of  the  centre  of  that  ftir- 
w ay ,  CO m in g  d o  wn.  The  L Qug h  Fuher,  when  like  f  Donil 
herself  with  her  port  bow  open  to  the  starboard  isde 
of  The  GlengaHfft  did  not  aceept  the  pgctlioo  vadiK 
article  19  and  keep  her  course*  She  portedt  vIm^ 
she  had  absolutely  no  right  to  do.  If  she  wafl  tntflnik^ 
— it  is  not  suggested  she  was — to  get  into  b^  ^^ 
water  by  crossing  the  bows  of  the  other  Tonol,  »  m 
to  get  on  to  the  starboard  side  of  the  chaikBci*  Ibm 
she  bad  no  right  to  put  The  Glengatiff  in  tliat  p<w* 
tion.  The  Gtengariff  assumed,  accordiTMc  to  thi 
evidence  of  her  master,  that  TIte  Ltfugh  l^Uhtr  wm 
going  to  starboard  and  carry  on  the  oonna  wiuA 
she  had  be^n  adopting  in  her  own  wat«r,  of  hnggiaf 
the  shore  and  passing  away  to  the  w^atwisd.  ^~ila 
only  doubl  the  court  has  is  whether  the  mtatir  «! 
The  Gkngariff  is  altogether  fr«e  from  blaoM)  for  m/i 
stopping  his  engines  sooner.  I  do  not  think  tli«l  la 
stopped  bis  engines  in  the  ordinary  sense  of  tba  void 
as  soon  as  he  onght  to  have  done,  bat  I  think  tkaS  la 
is  absolved  because  I  think  he  was  put  into  ft  hSm 
position  by  the  action  of  The  Lough  Fimher  ;  and  that 
he  is  absolved  by  reason  of  his  aieiuming,  aa  be  ww 
entitled  to  assume,  that  that  vessel  having  mii  o«|  of 
her  proper  water,  was  intending,  as  she  mSesttly  dli 
intend,  to  starboard  her  helm  and  go  to  port.  It  «ift 
not  until  be  fouod  that  she  was  porting,  so  aa  to 
cross  his  bows,  that  he  stopped,  and  we  tkink  Iu  dil 
it  then  aa  early  as  he  was  jnitified  in  doings  lt«  ia  tte 
circumstances.  The  result  is  that  tiio  -  --  * -»- 
The  Lough  Fisher  alone  to  blame. 
Solicitors  for  the  plaintifis,  FrUchard  dt  t 
Solicitors  for  the  defendants,  Cooper  ^  Ch* 
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other  vlace,  $haU  he  navigated  $oa$  to  cauee  no  ohitrue- 
tion,  injury,  or  damage  to  any  other  veeeel ;  and  every 
vessel  continuing  its  navigation,  aJUr  reaching  euch  land- 
ing, mooring,  or  other  plaoe,  shall  he  navigatoi  as  soon  as 
praetieahU  to  the  side  of  the  river  specified  as  the  proper 
side /or  its  navigation,  and  so  as  to  cause  no  ohst/ntctUm, 
injury,  or  damage  to  any  other  vessel.**  Bale  22provides 
that  "  every  vessel  crossing  the  river,  and  every  vessel  turn- 
ing, shaU  he  navigated  so  as  not  to  cause  ohstruction, 
injury,  or  damage  to  any  other  vessel.*' 

The  Court  held  that  what  the  suhstanee  of  the  two  rules 
indicated  ukm  that  the  crossing  vessel  must  he  so  navigated 
as  not  to  cause  ohstruction  to  anotJier  vessel.  In  other 
words,  the  crossing  vessel  may  cross  if  there  is  time  and 
opportunity  to  do  so  without  hampering  another  vesnl, 
and  that  another  vessel  which  sees  a  vessel  ahout  to  cross 
must  act  reasonahly  with  regard  to  t?uU  crossing  vessel, 
and  if  the  crossing  vessel  requires  a  little  more  room  to 
assist  her  in  crossing  such  more  room  must  he  given. 

Action  of  damage  by  ooUisioD. 

Laing,  K.C.,  and  Balloeh,  lot  the  plaintiffii,  the 
owners  of  the  iteamship  Vernon. 

AepinaU,  K.O.,  and  D.  Stephens,  for  the  ownen  of 
TheSkipsea. 

The  facts  of  the  case  sufficiently  appear  from  the 
judgment, 

GoBXLL  Babhis,  J,,  in  living  judgment,  said: 
This  is  the  case  of    a  cdUision  which  took   j^iace 
between  the   steamship   Vernon  and  the  steamship 
Skipsea^  about  5.45  p,m.  on  the  14th  of  September 
last,   speaking   generally,  off  the   Northumberland 
Dock  entrance,  on  the  Tyne,  though  the  spot  is  really 
a  little  below  that.     At  the  time  in  question  the 
weather  was  fine  and  dear,  the  tide  was  flood,  force 
of  about  a  knot  and  a  half,  according  to  the  eridenoe, 
and  The  Vernon,  a  yessel  of  982  tons  gross,  was  bound 
from  the  Tyne  to  Boohester  with  a  cargo  of  coal,  and 
was  therefore  proceeding  out  of  the  Northumberland 
Dock  entrance  with  the  object  of  going  down  the 
riTcr.     The  Bldpsea,  a  steam  screw  steamer  of  2,993 
tons  gross,  was  inward  bound  from  Botterdam  to 
Donston-on-Tyne,  which  is  above  the  Northumber- 
land Dock,  in  water-baUast,  with  a  pilot  in  charge 
and  a  tog  ahead  of  her.    She  was  proceeding  up  the 
river.     The  two  Tessels  came  into  collision  at  a  spot 
abont  which  there  is  some  considerable  dispute,  out 
which,  substantiaUy,  must  be  not  Tery  far,  I  think, 
from  the  upper  buoy  of  what  is  marked  on  the  chart 
before  me  as  No.  3  pier,  well  oyer  to  the  north  side  of 
the  ohfltnneL    They  came  Into  collision  at  an  angle 
of    a    Tcry   fine   degree.      The   port  bow   of    The 
Skipeea  was  touched,  apparently,  by  the  port  bow 
and  stem  of  the  other  vesseL     There  was  evidently 
a  Tery  flne  aosle  between  them.     Now,  the  rules 
whioh    are   applicable   to   this  case  are   tibe  Tyne 
Boles,  Nos.  21  and  22.    Probably  the  22Qd  is  more 
applicable,  but  the  21it  is  of  a  somewhat  limilar 
character.     It  is  as  follows:   ^'Brery  vessel  when 
under  way,  and  requiring  to  pass  oyer  a  part  of  the 
ohannel  which  is  not  within  that  half  reserved  for  its 
Davigation,  for  the  purpose  of  proceeding  to  or  from 
Miy    landiog,    mooring,    or   other   place,    shall   be 
navigated  so  as  to  cause  no  obstruction,  injury,  ai 
damage  to  any  other  yetsel;  and  every  vessel  con- 
tinoingr  ^^*  navigation,  after  reaching  such  lauding, 
mooriiig,  or  otber  place,  shall  bs  navigated  as  soon  as 
praotioable  to  the  side  of  the  tiver  specified  as  the 
proper  side  for  its  navisation,  and  so  as  to  cause  no 
obetruotion,  injury,  or  damage  to  any  other  vessel." 
The    22nd   rule  is  in  these  terms:    "Every  vessel 
aroBting  the  river,  and  every  vessel  turning,  shall  be 
ntkvige^tmd  so  as  not  to  cause  obstruction,  injury,  or 
deunage  to  any  other  vessel."    The  first  rule  I  have 


read— namely,  the  21st,  referring  to  the  part  reserved 
for  the  vessel's  navigation,  must,  of  course,  be  read 
with  reference  to  those  rules  which  require  a  vessel 
proceeding  inward  and  up  the  river  to  keep  on  the 
north  side,  and  a  vessel  proceeding  out  to  sea  to  go 
to  the  south  side,  so  that  each  vessel  shall  pass  the 
other  on  tiie  port  side.    The  rules  whioh   I  have 
referred  to  have  been  dealt  with  in  certain  cases,  one 
of  whioh  is  The  The^ford,  6  Asp.  M.  L.  0.  179,  but 
they  substanti^y  seem  to  me  to  indicate  that  the 
crossing  vessel  must  be  so  navi^ted  as  not  to  cause 
obstruction  to  another  vessel;  m  other  words,  that 
the  crossing  vessel  may  cross  if  there  is  time  and 
opportunity  to  do  so  without   hampering  another 
vessel,  and  that  another  vessel  which  sees  a  vessel 
about  to  cross  must  act  reasonably  with  regard  to 
that   crossing   vessel,   and    if    the   crossing   vessel 
requires  a  Utue  more  room  to  assist  her  in  crossing 
such  more  room  must  be  given.    It  is  a  kind  of  give 
and  take,  but  I  do  not  think  one  is  going  too  far  to  say 
that  the  weight  of  it  begins  to  operate  upon  the  vessel 
crossing.    Sue  must  see  she  has  room  to  cross,  and  if 
she  has  she  should  do  it.    This  is  one  of  those  cases  in 
which,  to  my  mind,  it  is  exceedingly  difficult  to  arrive 
at  any  dedsaon  about  the  matter  if  one  binds  oneself 
down  to  particular  answers  given  by  particular  wit- 
nesses.   In  this  present  case  there  is  a  good  deal  of 
the  evidence  on  both  sides  which  one  cannot  possi^y 
accept.    They  naturally  try  to  make — each  of  them  do 
—the  best  case  they  possibly  can.    The  case  on  the 
part  of  the  plaintiffs  is  that  they  were  acting  in  such 
a  way  as  to  ^ow  that  they  were  proceeding  to  keep 
away  to  the  northward  of  the  up-coming  ship,  and 
that  the  up-comiog  ship  really  had  no  difficulty  in 
passing  to  the  southwara.    The  case  presented  on  the 
other  nde  is  that  the  up- coming  ship  had  the  other 
vessel  in  a  position  in  whioh  they  at  first  thought 
she  would  cross,  and  that  they  acted  accordingly,  and 
that  tbe  other  vessel  did  in  fact  get  across  them  (some 
of  the  defendants'  witnesses  say)  and  then  came  swiog- 
ing  back  towards  them.    This  is  a  gross  exaggeration. 
It  IS  not  likely  that  The  Vernon  would  come  baok  after 
she  ODce  got  across.    That  is  not  the  evidence  given 
by  the  pilot,  and  those  who  have  given  it,  I  think, 
have  been  led  away   by  the   fact   that  their  own 
bows    were    siringhig    round    under    the    reverse 
action    of    the   engines.      I    think    this   may   be 
decided   upon   what    may    be   termed   the    undis- 
puted facts.     One  of  those  undisputed   facts,    or 
perhaps  two,  one   may   say,  are  that  the  coming- 
out  vessel  is  coming  out  at  an  angle  across  the  river 
and  moving,  according  to  the  statement  of  claim  and 
the  preliminary  act,  at  about  a  knot  and  a  half  through 
the  water,  with  engines  moving  slowly  ahead.    There 
is  very  little  doubt  about  that.     There  is  also  very 
little  doubt  that  the  other  vessel,  whioh  was  comiog 
up  river,  had   received   warning   that   a  ship  was 
comiog  out  of  dodk,  that  she  was  proceeding  at  slow 
speed,  and  hsd  reversed  the  engines  slightly  to  take 
her  off  still  more,  and  that  she  was  also  coming  up 
river  under  a  proper  mode  of  navigation.    I  think  the 
discrepancy  between  the  two  sets  of  witnesses  about 
her  position  in  the  channel  can  be   reconciled   by 
noticing  that  the  bouys  of  No.  3  pier  stand  out  very 
considerably  into  the  river.    When  the  plaintiffs  say 
that  The  Skipsea  was  coming  up  in  mid-channel,  and 
the  defendants  say  she  was  coming  up  well  over  to 
the  north  side,  they  were  both  not  very  far  from 
speaking  the  truth,  because  a  vessel  wldch  appears  to 
those  on  a  vessel  coming  out  to  be  in  mid-stream  may 
still  not  be  very  far  from  the  buoys  on  the  north  side, 
and  be  well  within  what  is  termed  her  own  water. 
It  seems  to  me  that  the  probabilities  go  rather  to 
show  that  the  up-coming  ship  was  coming  up  in  a 
proper  position  on  her  own  side  of  the  navigable 
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water.  The  next  matter  that  is  not  in  modi  praotioal 
oontroyeny,  and  may,  I  think,  be  aooepted,  is  that 
the  two  vessels  sighted  each  other  at  about  400 
yards  apart ;  that  is  to  say,  as  soon  as  The  Vernon 
was  far  enough  forward  from  the  gate  of  the  basin 
to  see  past  the  comer  wall  there,  she  could 
see  the  other  vessel  coming  up,  and,  of  course,  the 
upcoming  vessel  could  see  her.  I  do  not  suppose  that 
the  large  vessel.  The  Buluwayo,  that  we  have  heard 
of,  was  any  substantial  obstruction  to  that  sight. 
Having  regard  to  her  length  and  size,  and  the  position 
of  the  shute  or  place  where  she  was  loading,  she 
would  not,  I  thimr,  obstruct  the  view  from  the  two 
vessels  of  each  other  ss  soon  as  the  one  coming  out 
was  fairly  clear  of  the  basin  entrance  and  could  see 
round  the  comer  of  the  point  So  there  is  another 
matter  not  much  in  dispute — ^namely,  the  distance 
apart  at  which  these  vessels  saw  each  o^er.  The 
third  matter  which  is  not  in  any  really  substantial 
conflict  is  approximately  the  spot  of  the  collision; 
that  is  to  say,  well  to  the  north  side,  not  very  far 
from  the  upper  buoy  of  No.  3  pier.  I  think  it  follows 
from  that  statement  of  the  position  of  the  collision 
that,  having  regard  to  the  state  al  the  tide  and  the 
distance  at  whidi  these  two  vessels  saw  each  other, 
both  vessels  must  have  moved  very  nearlv  the  same 
distance  through  the  water  to  the  spot  of  the  collision 
from  the  time  they  first  saw  each  other;  and  the 
vessel  coming  up  had  the  tide  with  her,  and  was 
moving  in  the  stream  of  it.  If  it  is  measured  off  with 
any  care,  ss  I  said  yesterday,  the  out-coming  vessel 
must  have  moved  a  considerable  distance  from  the 
edge  of  the  basin  to  get  to  the  spot  of  the  collision. 

What  is  the  general  conclusion  to  draw  from  these 
facts,  which  are  independent  of  smaller  details 
mentioned  by  witoesses,  and  about  which  there  is  a 
great  deal  of  discrepancy  P  When  one  takes  the 
general  features  of  tiie  case  I  think  one  is  brought 
face  to  face  with  this  position,  and  this  is  the  real 
solution— namely,  whether  or  not  when  those  on  the 
defendants'  vessel  first  saw  The  Vernon  they  were 
justified  in  assuming  that  she  was  about  to  cross  the 
river,  and  they  ought  to  take  action  to  help  her  to  do 
so,  by  giving  room  for  that,  or  whether  they  ought 
to  have  assumed  that  she  was  going  to  remain  on  the 
side  where  she  was  and  not  attempt  to  cross.    The 

?ilot  of  the  defendants*  vessel,  who  gave  his  evidence, 
think,  well,  said  this :  *'  I  knew  from  the  pilot  or 
someone  on  board  another  steamer  that  there  was  a 
steamer  comiog  out  of  dock,"  and,  dealing  with  the 
maDosuvres  which  he  adopted,  he  said:  "I  gave 
orders  to  stop  and  to  my  tug  to  *  vast  towing,'  and 
I  gave  a  long  warning  blast.  We  had  then  two  knots 
speed  through  the  water  and  we  reversed  a  few 
revolutions,  knowing  thera  was  a  ship  coming  out." 
Then  he  said  :  "  I  saw  her  400  yards  off,  a  Uttie  on 
the  starboard  bow,  and  we  gave  one  short  blast,  and 
The  Vernon  replied  with  two.  I  thought  she  would 
cross  and  go  into  her  water.  I  ported  a  little  when  I 
first  saw  The  Vernon,  steadied  again,  and  blew  one 
blast  again,  and  she  replied  again  with  two.  I  saw 
she  was  acting  under  starboard  helm  and  I  reversed 
and  ^ve  three  short  blasts."  I  think  the  effect  of 
that  IS  that  he  had  committed  himself,  as  soon  as  he 
saw  this  ship  coming  out,  to  the  idea  thftt  she  was 
crossing,  and  to  actmg  in  consequence  for  the  pur- 
pose of  keeping  to  the  northward,  so  as  to  allow  her 
to  cross ;  and  the  question  resolves  itself,  again,  into 
what  I  have  alreadv  said— namely,  were  those  on 
board  the  defendanti^  vessel  justified  in  that  assump- 
tion, and  what  grounds  had  they  for  so  acting  ?  As 
I  have  said,  I  think  it  is  dear  that  The  Vernon 
was  proceeding  out  of  the  dock  entrance  with 
enftines  working  slow  ahead  and  making  a  knot 
and  a-half,   or  thereabouts;    and  when  tiie  other 


saw  her,  and  when  those  on  board  her 
could  see  the  other  ?essel,  the  nlaintiffii  contend 
that  she  (The  Vernon)  kept  in  such  a  position  and 
acted  in  such  a  way  that  the  defendants'  vessel  ongbt 
to  have  kept  away  to  the  southward  of  her.     Tbe 


defendants,  on  the  other  hand,  say  that  the  action  of 
the  plaintiffs'  ship  was  such  as  to  mdioate,  in  the  fbst 
instance,  thai  she  was  crossinj?  the  river,   and  that 
they,  the  defendants,  acted  at  ust  as  if  t^iat  wna  the 
intention   of  the  plaintiffs'  ship.   "That  the  tj^wwiIb 
were  very  dose  together,  and  that  the  of^KxrtoBity  of 
the  plaintiffs'  ship  for  crossing  the  river  was  not  s 
good  one,  was  certainly  tolerably  dear.      Pofls&bly 
she  miff  ht  have  got  across  if  she  had  acted  at  onoe, 
but  still  I  think  that  the  more  pradent  action  to  take 
was  that  which  was  partially  taken  by  the  ^aintilEi, 
namdy,  not  to  attempt  to  cross  after  they  nad  seen 
the  vessd  in  front  of  them  approadiing  at  snfih  a 
short  distance.    I  do  not  believe  all  that  the  platn- 
tiffs'  witnesses  have  said  about  this  case.     I  do  noi 
believe  their  evidence  that  the  defendants'  ahip  was 
by  the  action  of  her  port  helm  brought  as  nsmeh 
across  river  as  they  say,  or  that  the  tug  waa  towing 
on   the    starboard    bow    as   they    say.      If    that 
had  been   so  the   tus   would   have   found    hmrmkt 
in  difficulties   with  The  Buluwayo,      On  the  other 
hand,   I  do   not  accept  the   view  of  the    dafiesid- 
ants  that  the  plaintiffs'  ship  got  right  across  the  bows 
of  The  Skipeea^  and  then  came  badL  Ag^n.    I  cannot 
accept  either  story  in  Mo.     The  pfajntiffe'    veesil 
had,  to  use  an  expression  of  her  master,  ^  just  got 
her  stem  nicdy  dear  of  the  lock  gates,"  and  at  ftost 
sight,  it  seems  to  me,  those  on  the  defendants'  vessd 
would  say,  '*That  ship  is  coming  out  of  dodk  and  i« 
moving  ahead."    If  that  was  &e  impression  to  be 
conveyed,  what  ought  the  plaintiffs  to  do  in  ootmeo- 
don  with  such  a  position  P    It  seems  to  me  that  tliey 
are    then    placed   upon    thdr   deotion,    either   to 
cross      the      river      or      to      vtoip     where     they 
ate,    or    to    keep    such    a    pontion     as    not    to 
hamper  or  midead  the  defendants ;  and  I  think  my- 
self that  those  on  the  plaintiffis'  vessd  ought  in  aoeh 
a  position  to  have  indicated  unmistakably  to  the 
defendants  what  their  action  was  to  be;  thatiatosay, 
if  they  were  intending  to  cross,  which  might  be  rislrf 
in  the  oircumstsnces,  to  act  at  onoe  to  do  so,  bat  iC 
on  the  other  hand,  it  was  not  tight  to  cross,  and 
they    determined    to    stojf    where   they   were,    to 
indicate  that   in  an  unmistakable   way.      As   Mr. 
Aspiuall  pointed  out,  if  the  ship  in  the  dock  entranee 
was    stationary,    then   the   up-comin|^   ship    ooald 
say,  "  I  can  go  on  atid  pass  her" ;  but  if  she  was  not 
stationtry,  having  regard  to  this  narrow  way»  then  I 
think   she  should   indicate  properly  what  die  was 
going  to  do.    The  proper  way  to  do  it  was  to  have 
given  three  short  blasts  at  once,  and  refosaed  her 
engines,  and  kept  in  the  lock  or  near  the  look  entnnoa 
If  it  is  said  that  might  have  tended,  with  the  tide^  to 
caot  her  head  to  starboard,  it  is  not  resUy  of  mosnent, 
because  it  could  oidy  have  been  for  a  short  tiina,  ana 
it  could  have  been  counteracted  by   dropping  the 
andior  while  the  other  ship  parsed.    She  did  neither. 
She  neither  went  across,  nor  did  she  indicate  with  any 
definiteness  what  die  was  going  to  do.    I  think  tlw 
defendsnts  first  blew  a  short  blast,  and  than  Tkt 
Vernon  blew  two,  but  that  would  be  indicating  osily 
that  she  was  trying  to  keep  to  the  northwaxd.  aad 
that  is  a  matter  which,  I  thmk,  would  be  contrary  to 
the  gen^rd  spirit  of  the  rules.    It  seems  to  me  that 
that  failure  to  indicate  distinctiy  that  she  waa  going 
to  stop  where  she  was  and  not  cross  the  river  ia  reslly 
the  cause  of  this  trouble,  because  it  leaves  the  navigatex 

)of  the  upcoming  ship,  whidi  wss  being  navigated  osie- 
fully  and  properly,  and  on  whidi  it  is  extremely  diffledt 
to  Aid  any  real  negligeiioe  or  def  ect  of  inanageinent«  in 
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the  pontton  of  tbinkiiig  "  Well,  I  am  not  rare  whether 
thia  ship  means  to  etop  or  to  oroae,  and  I  think  from  her 
motion  ahead  she  is  going  to  croM,  and  she  is  not 
indicating  properly  that  she  is  not  going  to  do  so." 
Then  the  Tessel  ports  slightly  and  reyerses  her 
engines  for  a  time — ^there  is  some  disorepanoy  between 
her  pilot  and  engineer  about  it — possibly  the  engines 
were  stopped  at  the  end  because  it  was  found  that  the 
vessel  was  canting  so  mnch  to  the  northward  that 
there  was  danger  of  her  getting  into  di£Eioalties  with 
the  bnoys  or  The  Buluufayo—nnd  I  do  not  think  she 
could  do  anything  else.  The  rescdt,  to  my  mind,  is 
that  the  plaintiff*'  vessel  is  alone  to  blame  in  this 
case. 

Solicitor  for  the  plaintiffs,  Charles  E,  Harvey, 
Solicitors  for  the  defendants,  BoUerell  A  Roche. 


W^  <E^utt  of  Iwtitt. 


Ohan.  Diy.   1 
Kekewioh,  J. ) 


April  17. 

ATTOBKEY-GxifEBAL  V.  OdSLL.  (a.) 

Land  tranefer — Right  of  appeal — Forged  deed — Indem- 
nity— "  Act  neglect  or  default  '* — Taking  deed  to 
regietry—Laud  Transfer  AcU,  1876  (88  <fc  89  Vict, 
e.  87).  8.  98 ;  1897  (60  A  61  Vict.  c.  65),  ».  7  ;  Land 
Transfer  Rules,  1903,  296-8. 

When  the  registrar  has,  under  section  7,  suh'Section  6. 
of  the  Land  Transfer  Act,  1897,  awarded  indemity  to 
an  applicant  who  has  suffered  loss  by  the  rectification 
of  the  register,  the  trustees  of  the  insurance  fund  and 
the  Treasury  as  guarantors  of  the  fund  have  a  right 
of  appeal  to  the  court  as  being  ** aggrieved  persons** 
within  section  96  of  the  Land  Transfer  Act,  1 875,  and 
rule  298  of  the  Land  Transfer  Rules,  1903.  A  trans- 
feree of  a  forged  transfer  took  it  to  the  Land  Registry, 
where  it  wcls  registered;  subsequently  on  the  forgery  being 
discovered  the  register  was  rectified  on  the  application  of 
the  true  owner,  whereupon  the  transferee  applied  to  be 
indemnified  out  of  the  insurance  fund, 

EM,  that  the  transferee  was,  under  section  7,  sub- 
section 4,  entitled  to  indemnity  out  of  the  insurance  fund, 
as  he  held  suffered  loss  by  the  rectification,  and  that  his 
act  in  taking  the  deed  to  be  registered  was  not  an  "  act, 
neglect,  or  default  '*  within  the  meaning  of  section  7,  sub- 
section Sf  so  as  to  disentitle  him  to  indemnity. 

This  was  an  ^^eal  by  the  Trearary  from  the 
decision  of  the  registrar  allowing  indemnity  out  of 
the  fond  created  under  the  Land  Transfer  Act,  1897, 
to  Mr.  OdelL 

On  the  7th  of  Dacember,  1901,  Mrs.  Bose  Oonnell, 
was  registered  as  the  proprietor  of  a  charge  upon  36, 
Kensington  Park-road,  Netting  Hill,  for  £350,  with 
interest  at  6  per  cent, ;  this  diarge  was  afterwards 
reduoed  to  £300. 

Mrs.  Oonnell's  solicitor  entered  into  negotiations 
with  Mr*  Odell,  the  present  claimant,  that  he  should 
tiJce  over  this  charge.  Mr.  Odell  agreed  to  do  this 
and  pcUd  the  money  to  Mrs.  Oonndl's  solicitor,  and 
on  the  2drd  of  Febrnarr,  1903,  a  transfer  of  the  said 
charge — which  was  alleged  to  have  been  made  in  ' 
oonsmeration  of  £300  paid  by  the  said  E.  T.  Odell 
to  Alexander  Thompson,  solicitor,  in  pursuance  of  a 
written  authority  purporting  to  be  signed  by  the  said 
Ibrs.  Bose  Oonnell — was  registered ;  the  transfer  pur- 
ported to  be  signed  by  the  said  Mrs.  Oonnell  was 

(a.)  Beported  by  B.  Franklin  SruBBnra,  Biq., 
Barrister-at-Law. 


dated  the  21st  of  February,  1903,  and  the  said  charge 
was  thereby  purported  to  be  transferred  to  the  said 
B.  T.  Odell.  Mrs.  Connell's  solicitor  had  in  fact 
forged  Bfrs.  Oonnell's  name  to  the  transfer,  and  she 
knew  nothing  about  the  transaction.  Mr.  Odell's 
solicitor  produced  the  forged  transfer  at  the  registry, 
and  procured  the  name  of  Mr.  Odell  being  placed  on 
the  register  in  the  place  of  Mrs.  OonnelL 

When  Mrs.  Oonnell  discovered  the  transaction,  she 
at  once  applied  to  the  court  to  rectify  the  register, 
and  Mr.  Odell's  name  was  accordingly  struck  off  the 
register  and  Mrs.  Oonnell's  name  was  restored  to  it. 

Mr.  Odell  then  claimed  that  he  wai  entitled  under 
section  7,  sub-section  5,  of  the  Land  Transfer  Act, 
1897,  to  be  indemnified  in  respect  of  the  remoFal  of 
his  name  from  the  register. 

The  registrar  considered  that  the  above  state  of 
facts  exactly  fitted  the  words  of  section  7,  sub-section 
4,  of  the  Land  Transfer  Act,  1897.  The  register  had 
been  rectified  in  consequence  of  a  fraud,  Uie  fraud 
had  occurred  in  a  registered  disposition  for  Taluable 
consideration,  the  grantee  was  not  aware  of  the  fraud 
and  had  in  fact  exercised  reasonable  care  in  the 
transaction,  he  had  suffered  loss  by  the  rectification 
in  that  he  had  lost  the  security  for  the  £300  which  he 
had  paid  to  the  said  A.  Thompson,  and  therefore 
the  registrar  thought  that  he  was  entitled  to 
indemnity  and  accordingly  awarded  him  the  sum 
of  £369  17i.  4d.  to  be  paid  out  of  the  ludeoinity 
Fund  established  by  section  21  of  the  Land  Transfer 
Act,  1897. 

From  this  award  the  trustees  of  the  fund  appealed. 

By  the  L%nd  Transfer  Act,  1897  (60  &  61  Yict. 
c.  65).  s.  7 : 

Sub-section  1 :  ''  Where  any  error  or  omission  is 
made  in  the  register,  or  where  any  entry  in  the 
register  is  made  or  procured  by  or  in  pursuance  of 
fraud  or  mistake,  and  the  error,  omission,  or  entry  is 
not  capable  of  rectification  under  the  principal  Act, 
any  person  suffering  loss  thereby  shall  be  entitled  to 
be  indemnified  in  the  mmner  in  this  Act  prorided.'* 

Sub-section  2  :  ''  Prorided  that  where  a  registered 
disposition  would  if  unregistered  be  absolutely  void, 
or  where  the  effect  of  such  error,  omission,  or  entry 
would  be  to  deprive  a  person  of  land  of  which  he  is 
in  possession  or  in  receipt  of  the  rents  and  profits, 
the  register  shall  be  rectified,  and  the  person  simering 
loss  by  the  rectification  shall  be  entitled  to  the 
indemnity.*' 

Sab-section  3 :  A  person  shall  not  be  entitled  to 
indemnity  for  any  loss  where  he  has  caused  or  sub- 
stantially contributed  to  the  loss  by  his  act,  neglect, 
or  defamt,  and  the  omission  to  register  a  sufficient 
caution,    notice,  inhibition,  or  other  restriction  to 

grotect  a  mortgage  by  deposit  or  other  equitable 
iterest,  or  any  estate  or  interest  created  under  section 
49  of  the  principal  Act,  shall  be  deemed  neglect 
within  the  meaning  of  this  sub-section." 

Sub-section  4:  **  Where  the  register  is  rectified 
under  the  principal  Act  by  reason  of  fraud  or  mistake 
which  has  occurred  in  a  registered  dtq>osition  for 
valuable  consideration,  and  which  the  grantee  was 
not  aware  of  and  could  not  by  the  exerdse  of  reason- 
able care  have  discovered,  the  person  suffering  loss 
by  the  rectification  shall  likewise  be  entitled  to 
indemnity  under  this  section." 

Sub-section  5 :  **  The  registrar  may,  if  the  appli- 
cant desires  it,  and  subject  to  an  appeal  to  the 
court,  determine  whether  a  right  to  indemnity  has 
arisen  under  this  section,  and,  if  so,  award  indemnity. 
Iq  the  event  of  an  appeal  to  the  court,  the  ^plicant 
shall  not  be  required  to  pay  any  costs  except  his 
own,  even  if  unsuccessful,  unless  uie  court  shall  con- 
sider that  the  appeal  is  unreasonable." 

Sub-section  6 :    "  Where  indemnity  is  paid  for  a 
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loii,  the  i^iitrar»  on  behmlf  of  the  Grown,  shaU  be 
entitled  ta  recoveT  the  Bmoaut  paid  from  any  penon 
who  haa  cauied  or  luhatantially  contributed  to  the 
loiB  by  hia  ftot,  neglect,  or  default,** 

Section  21,  Hub-iaation  1  :  "For  the  purpoBe  of 
providing  indemnity  payable  noder  thia  Aot  thet« 
ihftU  be  eatftblished  au  inauranee  f  aod  to  be  mued  by 
aetting  apart  at  the  end  of  oacb  financial  year  aucb 
portion  of  the  f eceipta  from  feea  taken  in  the  Land 
Eegistry  ai  the  L^rd  Chanoellor  and  the  Trewnty 
ahftU  by  order  determine,**  v  i,    i. 

Sub-section  2:  **The  ioauranoe  fund  ihaU  be 
▼eeted  in  iuoh  names  and  manner  aa  the  Treaanry 
from  time  to  time  direct/*  ,     ^  *      . 

Sub- lection  3:  **If  the  insurance  fund  li  at  any 
time  insufficient  to  pay  indemnity  for  any  loas^  charge^ 
able  thereon,  the  defldeucy  shall  be  charged  on  Mid 
paid  out  of  the  Consolidated  Fund  of  the  United 
Kingdom,  or  the  growing  produce  thereof  ;bmt  any 
aum  so  paid  out  of  the  Cousolidated  Fund  or  the 
KTOwing  produce  thereof  shdL  be  repaid  out  of  the 
money  subsequently   standing  to   the  credit   of  the 

insurance  fund,**  ^     ^ ^  -*,^  w*  j. 

By  the  Land  tranafer  Act,  1875  (38  &  39  Vict  c. 
87)  »*  &5:  "  Subject  to  any  estatea  or  righta  acquired 
by  registration  in  pursuance  of  tht*  Act,  where  any 
oourt  of  competent  jurisdiction  has  decided  that  any 
peraou  is  entitled  to  any  e*Ute,  right,  or  interest  m  or 
to  any  regiat'^red  land  or  charge,  and  as  a  onsequeuce 
of  aueh  deoiiion  aucb  court  is  of  opinion  that  a 
rsotiflcation  of  the  register  ia  required,  auoh  court 
may  make  an  order  directing  the  register  to  be 
rectified  in  such  manner  a?  it  thinks  juat.  _ 

Section  96:  *' Subject  to  any  estates  or  ngtitl 
aoquired  by  registration  in  purauance  of  this  Act,  it 
an^  peraon  ia  aggrieved  by  any  entry  made  or  by  the 
omiaSon  of  any  entry  from  the  register  uoder  this  Act, 
or  if  default  la  made,  or  unnecessary  delay  takes  place 
in  making  any  entry  in  the  regiater,  any  parson 
aKffrieTedby  suoh  entry,  omiaaion,  default,  or  delay 
may  apply  to  the  court  in  the  preaonbed  manner  for 
nn  order  that  the  register  may  be  rectified  and 
tha  oonrt  may  either  refuse  suoh  application  with  or 
without  oonta  to  bo  paid  by  the  applicaot,  or  it  may 
if  aatiefied  of  the  jastice  of  the  <»«e  make  an  order 
for  the  rectiftcation  of  the  register,** 

Bection  97  :  ''  Toe  registrar  ahall  obey  the  order  of 
any  competent  court  in  relation  to  any  regiatered 
land  on  bmg  served  with  such  order  or  an  official  oopy 

thereof,'*  .  ,         -    ii_-     it 

Section  98 :  »^  Subject  to  the  provisiona  in  thia  Act 
contained  with  reapaot  to  registered  dispositions  for 
valuable  consideration,  any  disposition  of  land  or  of 
a  charge  on  land  which  if  unregietered  would  be 
fraudulent  and  void,  shall,  notwithstandmg  regtatra- 
'  tion,  be  fraudulent  and  void  in  bite  manner. 

By  mle  296  of  the  Land  Tranafer  Bales,  1903  .  In 
all  mere  formal  matters  the  decision  of  the  registrar 
shall  be  final,  nuleaa  the  regiatrar  or  the  court  givea 
leave  to  appeal  therefrom/* 

Rule  297 :  ^'  In  all  other  oases,  questions  anamg 
before  the  registrar  upon  any  apphoatiou  at  to  the 
reeistration  of  a  title,  incumbrance,  or  charge,  or  aa  to 
any  dealing  with  any  registered  title,  incumbrance,  or 
Charge,  or  any  matter  entered  or  noted  m  or  omitted 
from  the  register,  or  w  to  the  amendment  or  with^ 
drawal  from  the  r.giater,  of  any  certificate  or  other 
document,  or  as  to  a^j  claim  for  indemnity  C^hather 
Buch  questiona  relate  to  the  conatmction,  '^bdity,  or 
effect  of  any  instrument,  or  the  persona  interested,  or 
the  nature  or  extent  of  thdr  respective  intereaU  or 
powers,  or  aa  to  order  of  P"i>^^y'/^,^^.,°'?f  \;° 
which  any  entry  ahould  be  mide  or  dealt  with  m  the 
reinaier/or  otherwise)  shall  be  determmed  by  the 
x^fitrar,  anbiiot  to  appeal  to  the  oonrt ;  but  the 


regiatrar  may,  if  he  thinka  fit,  instead  of  decidUig  tb« 
question  himself,  refer  it  at  onoft  to   the  canrt  f^ 

decision/'  ,  ,  ,  *       i     aois 

Bute  298 :  **  Subject  to  the  proTWjoni  of  rm«s  ff^ 

and  297,  any  penon  aggrieved  by  an  order  or  dacisisa 

of  the  registrar  may  appeal  to  the  o:)tirt/' 


Sir  Jit,  B.   Finlay,  A.G.,  and  E.  J.  i*^**^-^  ^ 
appellaata.-«The  truatoesof  the  fund  and  the  Tret«^ 
ar**  p**raoua  aggrieved  within  s^tion  96  of  the   A^  of 
1875  and  rule  298  of  the  L*nd  Transfer  Hulea,  1903,  aai 
therefore  they  ate  within  their  righy  in  ft^EM^iaff 
against  the  decision  of  the  rfigistrar,     A  UmBmmm 
who  has  accepted  the  transfer  and  paid  bii  msmj 
and  registered  the  transfer  cannot  be  5«*^'^^*5^*J 
that  he  acted  in  reliance  on  the  deci,    ^*^™*5 
himself  brought  to  be  registered,  bsing  «***^™* 
by  the  registry,  and  that  he  is  therefore  entitled  toW 
indemnified  out  of  the  insurance  fund.    ThapfMi^ipw 
of  the  dftoiaion  in  Simm  v.  Anglo-Aimri^n  Td§fm^* 
Co.,  28  W,  R.  290,  6  a  B.  D.  188,  is  applwsabla  b» 
There  is  nothing  in  the  Land  Transfer  A^  or  fW" 
which    throws    upon    the    registry    the    bmrO^w 
guaranteeing  the  validity  of  every  deed  piiagait«l^tP 
them  for  registration.   The  insurance  fund  «M  »Mii 
for  the  purpose  of  indemnifying  third  p««i€iaa  «J 
had  acted  on  the  faith  of  the  register,  and  wfco  Ijl 
auffered  loss  by   reason  of  the  reaMoatom  ol  W» 
register.     It  is  impossible  to  eay  that  Olall  diia« 
ooutribute  to  the  loai  by  hia  own  act  ia  j^ww^mf 
the  transfer  to  the  registry  so  as  to  brin«  hiia  «■■ 
Bub-*ection  ti  of  section  7 .     The  ease  of  G  i Iht  r,  Mm^i 
[1891]  A.  G.  248,  39  W.  R.  Dig.  252,  ahowa  tbalaj^^ 
who  deals  with  a  forger  doea  not  act  on  the  f "^^  » 
the  register,  and  cannot  by  registration  of  tha  teg 
deed  obtain  a  valid  title  in  his  own  peraott,  altlM^ 
he  oan  paaa  a  valid  tiUe  to  a  third  peraoo  *«»^ 
ohaies  from  him,  and  such  third  peraon   ooQld  liam 
to  be  indemnified  on  the  rectification  of  tba  'Jgjj' 
but  hia  position  is  a  totally  different  one  ^omQmn 
The  queation  under  sub-sectioos  2  and  4  ol  ■•p'"*  * 
ia  whether  Odell  ia  a  person  who  baa  «^ff™^*^2 
the  rectification,  and  under  sub-section  3  WMIM  ii 
oontributed  to  the  lose  by  his  own  act  or  «*5™;^^ 
this  case  Odell  has  not  suffered  loas  by  th«  '^"^ 
of  the  register ;  the  loas  was  the  direct  rwatt  «f  ns 
forgery ;  he  never  waa  the  owneir  of  th©  pro^^^f.  • 
the  instrument  was  a  nuUity.    After  the  ^^V'f^ 
diiooverei  Odell  would  have  been  gnilty  of  fcia" 
be  had  attempted  to  aell  the  property,  md  uiW 


not  ha^e  made  a  title  to  the  profiaf^  ^^^  j! 
register  had  not  been  rectified,  and  furthM^  if  Um 
suffered  loss  by  the  rectificatim  he  oontnbat^  lat 
inasmuch  aa  he  brought  the  forged  ina&BM^lJ 
registration,     Odell   acted   on    the  repneaaBti«m< 
Thompson  that  he  had  authority  to  receivatlM  IBJ* 
and   this  representation  was  quite  ontaid*  ■nurVt 
that  took  place  at  the  registry.    The  oaa©  ol   Taa^^ 
Chaj^Un,  4  Drew,  287.  2  De  Q.  &  J,  4W,  m  to  » 
right  of  the  purohaaer  to  have  the  de«l  «»o™«» 
hia  presence,  and  his  right  to  insist  on  th^  P^T^^^ 
the  vendor  personally  or  upon  hia  written  aattl^P' 
has  no  application  now  in  the  oase  of  lalM,  of  »j* 
of  section  8  of  the  Conveyancing  Act,  18SI,  b«»  «* 
section  doea  not  apply  to  mortgag^,  aa  t^?  wMcftJ^ 
doettinfl  of  Vinfy  v.  Ckapltn  stiU  holda  gpqd-    8iy>> 
98  of  the  Land  Tranafer  Aet,  IS75,  ta  ^de  mMjngkJf 
cover  the  preaent  caae.    The  effect  of  P«^^^»9*^ 
on  the  register  ia  not  to  make  it  a  bet^  Wmi  »«■ 
waa  oripinally  void  it  il  not  ourad  l>y  n«i 
the  r^giater. 

P,  0.  Lawrence,  KM.,  and  F.  BadmFmSm'^M^ 
respondent  OielL— There  is  a  preUmimyy  Q 
to  the  hearing  of  this  appeal-    The  AttoniM 
baa  no  iocm  $tandi  to  appear  in  this  afipemL 


m^ 


Vol  Lin.  [Jimea4,1006.] 


THE  WEEKLY  REPORTER. 


543 


High  Oottbt. 


Attorhey-Gshibal  v.  Odbll. 


High  Oottbt. 


the  rales  the  regUtnur  has  the  entire  mana^meiit  of 
the  fond,  and   the  only  persons  oonoemed   in  an 
application  for  indemnity  are  the  applicant  and  ^e 
rf  giatrar,  and  if  the  decision  is  against  the  applicant 
he  hu  the  right  to  appeal  to  this  court,  making  the 
registrar  respondent  to  the  appeal,  bat  he  is  not 
required  to  serve  any  other  per^o.    There    is   no 
proviiion  in  the  Land  Transfer  Act,  1897,    for  the 
coits  of  anyone  except  the  applicant's  costs,   and 
therefore  it  was  intended  that  the  applicant  should 
be  the  only  appellant,  and  it  was  not  intended  that 
there  should  be  an  appeal  on  the  part  of  the  Treasury 
or  the  Attorney-General.    The   Treasury  say  they 
are  an  aggrieved  person  within  section  96  of  Uie  kot 
of  1875  and  rule  298,  and  therefore  entitled  to  appeal, 
but  it  was  never  contemplated  that  the  Treasury 
should  appeal  as  an  aggrieved  person.    The  right  of 
appeal  given  under  rule  297,  <*  subject  to  appeal  to 
the  court,"  is  the  same  as  given  by  section  7,  sub- 
section 5,  of  the  Act  of  1897,  and  tbat  right  is  only 
a  right  of  appeal  by  the  applicant.    Bule  298  gives 
only  a  right  of  appeal  subject  to  the  provisions  of 
rule  297,  and  the  Treasury  is  not  a  person  aggrieved 
within  the  meaning  of  Uiis  rule.    The  decisions  on 
the  words  "  person  aggrieved  *'  are  mainly  under  the 
Babkruptcy  Acts.    In  Exparie  Sidehotham,  28  W.  B. 
715, 14  Oh.  D.  458,  James,  L.J.,  said  :   "A  'person 
ag^eved '  must  be  a  man  who  has  suffered  a  legal 
grievance,  a  man  affainst  whom  a  dedtion  has  hem 
pronounced  which  has  wrongfully  deprived  him  of 
something,  or  wrongfully  refused  him  sometliing,  or 
wrongfully  affected  his  title  to  something.*'     This 
definition  was  dted  with  approved  by  Lord  E^her, 
M.B.,  in  Ex  parie  Official  Receiver,  35  W.  B.  660,  19 
Q.  B.  D.  174  ;  see  also  In  re  Lamb,  [1894]  2  Q.  B. 
805.    The  only  persons  concerned  in  this  matter  are 
the    applicant    and    the   registrar,    otherwise   the 
Treasury  would  have  to  be  made  a  party  to  every 
applioaUon  for  an  indemnity.    Before  the  Act    of 
1897   there   could   be   rectification    where   a   name 
Kot  on  the  register  by  mistake,  but  if  the  property 
had   been  dealt  with  lond  fide  and  for   valuable 
consideration  there  could  not  be  subsequent  rectifioa- 
tioD.     By  section  7,  sub-section  1,  of  the  Act  of 
1897  oompensatiou  was  given  to  persons    suffering 
losa  where  there  could  not  be  rectificatioD,  and  the 
indemnity  fund  was   established  for  compensating 
persona  who  were  damnified  by  reason  of  registra- 
tion or  b^  omission  from  the  register.     Provision  for 
rectification  and  compensation  was  made  in  sub-sec- 
tion 2  for  two  additional  cases  where  the  disposition 
xwnB  absolutely  void  and  where  the  persoi  in  posses- 
mon   was  deprived   by  reason  of   the  registration. 
Sab-aeotion  3  was  a  proviso  to  both  the  preceding 
0Tib -sections,  so  that  a  person  should  not  get  compen- 
sation where  the  loss  was  caused  by  virtue  of  his  act, 
neg^lect,  or  default.    Under  section  98  of  the  L%nd 
transfer  Act,  1875,  where  a  disposition  of  land  is 
f  raodolent  and  void,  the  register  can  be  rectified  unless 
there  has  been  a  subsequent  disposition  for  value,  and 
this  provision  is  continued  in  leotion  7,  sub-section  1,  of 
1 897.    Under  section  7,  sub-section  4,  additional  rights 
to  oompensation  were  given  to  the  original  grantM  or 
volunteers  claiminp^  under  him.   The  effect  of  reading 
Beotion  7»  sub-section  4,  together  with  section  98  of 
the  Act  of  1875  was  to  give  compensation  to  persons 
damnified  by  rectificat^n  by  reason  of  fraud.    Sub- 
lectioii  4  was  intended  to  cover  such  a  case  as  the 
cyresent    one.     The   expreision    "likewise"    meant 
''also"     or    '*in    like    manner."      Sub-section     3 
provided     what     was    to    be    considered     neglect 
>r     default   within    the   meaning   of    the   section; 
*  act  "     in    the    sub-section   meant   some   blame- 
vorthy  sust  efmdem  generis  with  neglect  or  default, 
t    ^vras   not  such  an  act  as  carrying  in  a  transfer 


for  registration;  the  act  of  registration  was  not  a 
voluntary  act  but  an  act  in  compliance  with  a  statutory 
duty.  The  decision  in  8imm  v.  Anglo-American 
Telyraph  Co.  had  been  narrowed  by  subsequent 
decisions,  and  had  been  distinguished  in  nearly  every 
case  where  it  has  been  cited :  see  Balkis  ConiolidcUed 
Co,  {Limited)  v.  Tomkimon,  42  W.  E.  204,  [1893]  A.  0. 
396,  and  Dixon  v.  Kennaway  dk  Co,,  [1900]  1  Cq.  833. 
48  W.  B.  Disr.  40.  The  case  of  Sheffield  Corporation  v. 
Barclay,  52  W.  B.  54,  [1903]  2  E.  B.  580,  showed  that 
a  distioction  must  be  drawn  between  cases  like  8imm*t 
oaae,  where  a  request  was  made  to  someone  who  had 
no  duty  in  the  matter  independently  of  the  request, 
and  cases  like  the  present  one,  where  the  request  was 
made  to  one  who  had  a  duty  in  the  matter  independent 
of  the  request,  and  that  in  the  latter  case  something 
more  than  a  mere  request  would  be  required  to  raise  the 
contract  of  indemnity.  The  registry  made  inquiries 
but  did  not  disclose  the  result  of  their  inquiries  till 
after  the  loss  had  resulted;  they  were  therefore 
estopped  from  denying  our  right  to  indemnity.  The 
point  that  the  loss  was  occasioned  by  the  forgerr,  and 
not  by  the  rectification,  would  apply  just  as  much  to  a 
transferee  for  value  under  sub-section  2.  The  forgery 
no  doubt  was  the  primary  cause,  but  it  is  a  fallacy  to 
say  that  the  loss  was  not  caused  by  the  rectifioatiou. 
Until  the  fraud  was  discovered  OdeU  had  rights  under 
the  Act.  Before  the  Act  a  transfer  by  mm  would 
have  given  a  good  title,  and  since  the  Aot  to  a  right  to 
indemnity,  and  this  right  he  has  lost.  There  was 
nothing  in  section  7,  sub-section  4,  about  the  aM>licant 
having  aoted  on  the  faith  of  the  register,  but  if  there 
were,  OdeU  did  act  in  reliance  on  the  register  inas- 
much as  he  seardied  for  prior  charges  prior  to  the 
payment  of  his  money.  7%e  case  of  Gibbs  v.  Meeetf 
had  no  application  to  the  present  case. 

R,  J,  Parker  replied. 

Eekbwioh,  J. — It  seems  to  me  that  a  decision  in 
favour  of  the  preliminary  objection  would  be  against 
all  principle,  and  I  am  bound  to  consider  that  this 
Act  of  1897  and  also  the  Act  of  1875  were  intended  by 
the  Legislature  to  proceed  under  the  ordinary  princi- 
ples which  govern  such  matters.  Before  coming  to 
that,  I  notice  an  argument— namely,  that  the  registrar 
is  appointed  by  the  Act  expressly  in  so  many 
words  to  conduct  the  business  of  the  registry,  and 
large  powers  are  given  to  him  for  that  purpose. 
That  is  perfectly  true,  but  I  do  not  understand  that 
this  award  of  indemnity  is  part  of  the  business  of  the 
registry  at  all  and  I  do  not  think  that  the  registrar 
could  be  said  to  cocduct  it.  In  truth,  when  you  see 
the  powers  given  to  him  with  reference  to  the  indem- 
nity you  immediately  also  see  that  it  is  not  the 
business  which  he  is  conducting.  It  is  very  important 
to  observe  that  what  he  has  to  do  is  to  determine 
something.  He  has  to  act  in  a  judicial  capacity,  he 
has  not  merely  to  see  that  the  transfers  are  properly 
registered  or  to  see  that  the  machinery  of  the  office 
proceeds  in  a  proper  manner,  but  he  is  created  by 
these  provisions  a  judge  in  a  certain  particular  class 
of  cases.  The  meaning  of  the  words  <*  oonducting  the 
business  "  would  go  far  too  wide  to  make  them  embrace 
the  determination  of  this  important  question.  The 
point  seems  to  me  to  arise  on  something  which  is 
entirely  outside  the  ordinary  busioess  of  the  office. 

Provision  is  made  that  a  certain  dass  of  persons,  of 
whom  Mr.  Odell  may  or  may  not  be  one,  shall  be 
entitled  to  an  indemnity,  and  that  indemnity  is 
guaranteed  hj  the  Treasury.  We  need  not  consider 
now  whether  it  is  the  insuranoe  fund  that  has  to  paj 
or  the  Treasury  that  has  to  pay.  A  fund  is  created 
one  way  or  another  out  of  which  indemnity  is  to  be 
paid,  and  in  certain  cases  that  indemnity  arises. 
Then  the  Act  provides  how  it  is  to  be  ascertained 
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whether  a  peraon  who  applies  for  the  benefit  of  that 
indemnity  rand  ie  entitled  to  it  or  not.  By  seotion  7, 
sab-section  5,  of  the  Act  of  1897  it  is  enacted  that 
**  the  regtstraf  may,  if  the  applicant  desires  it,  and 
subject  to  an  appeal  to  the  court,  determine  whether 
aright  to  indemnity  has  arisen  under  this  section, 
and,  if  so,  award  indemnity.'*  Beading  those  words 
alone  it  is  reasonably  obvious  that  whatever  the 
registrar  does  is  subjeot  to  an  appeal  to  the  court ;  he 
is  only  a  judge  of  first  instance  with  an  appeal,  audit 
is  only  bjr  reading  the  rest  of  the  words,  and  from 
them  raising  an  implication,  which  I  do  not  think 
can  fairly  be  raised,  Uiat  you  can  say  that  no  one  is 
to  appeal  but  the  applicant.  Of  course  the  registrar 
himself  cannot  be  appellant  against  his  own  decision. 
The  section  continues :  "  In  the  event  of  an  appeal  to 
the  court  the  applicant  shall  not  be  required  to  pay 
any  costs  except  his  o  vn,  even  if  unsuccessful,  unless 
the  court  shall  consider  that  the  appeal  is  unreason- 
able." Now,  from  that  it  is  argu^,  and  with  some 
plausibility,  that  the  applicant  is  the  only  possible 
appellant,  because  there  is  no  provision  for  costs 
except  the  applicant's  costs.  There  is  some  founda- 
tion for  that  argument,  but  I  do  not  think  that  the 
implication  arising  from  that  sentence  ought  to  be 
considered  strong  enough  to  get  rid  of  the  first  pro- 
vision that  there  is  to  be  an  appeal  to  the  court.  If 
you  ODce  put  the  registrar  into  the  judicial  position 
which  I  tbink  he  must  be  held  to  occupy,  an  appeal 
to  the  court  necessarily  follows,  unless,  indeed,  ne  is 
to  sit  as  arlntrator.  It  seems  to  me  that  it  cannot 
have  been  intended  that  hs  should  sit  as  arbitrator ; 
the  word  used,  though  not  altogether  inappropriate 
to  an  arlntration,  is  nevertheless  not  the  appropriate 
word.  What  he  has  to  do  is  to  determine  wnether  a 
right  to  indemnity  has  arisen  under  the  section,  and, 
if  so,  award  the  indemnity.  He  has  not  onJy  to 
award  whether  the  right  to  indemnity  has  arisen 
under  the  section,  but  he  has  to  determine  it,  and  that 
is  the  partioulsr  word  which  ii  used  with  regard  to  a 
judicial  decision.  The  judge  has  to  hear  and  deter- 
mine. Whether  the  amount  of  the  indemnity  is  right 
I  am  not  consideriog  now,  nor  how  far  there  is  an 
appeal  as  regards  the  amount  of  the  indemnity.  I 
do  not  by  any  means  say  there  is  not,  but  as  regards 
the  right  to  tiie  indemnity,  to  my  mind  it  is  clear  that 
the  registrar  had  only  to  determine  it  as  a  judp^. 

Then  I  am  told  that  if  that  is  the  right  view,  in 
every  case  where  the  indemnity  is  daimM  these  must 
be  cited  before  the  registrar  either  the  Orown  or  the 
Attorney-General  or  the  trustees,  it  mattws  not  which. 
It  seems  to  me  that  that  really  is  the  consequence 
and  I  am  not  by  any  means  sure,  this  befaig  the  first 
case  in  which  &e  question  of  indemnity  lu»  arisen, 
that  the  re^trar  would  not  have  done  better  to  in- 
sist on  having  the  parties  before  him.  He  evidently 
thought  that  the  case  was  perfectly  plain.  Well,  I 
will  not  say  perfectly  plain,  but  he  saw  his  w^y  and 
did  not  t^k  that  necessary,  but  my  present  im- 
pression is  that  whenever  cases  of  this  kind  arise  it 
would  be  better  for  the  registrar  to  say :  I  have  to 
determine ;  I  am  not  the  arbitrator ;  I  must  have  some- 
one to  ai]gue  not  only  in  favour  of  the  indemnity  but 
against  it.  If  that  is  the  necessary  consequence  it 
does  not  seem  to  me  to  be  one  to  be  very  highly 
deprecated,  because  the  Court  of  Appeal  will  then 
have  the  advantage  of  the  esse  having  been  argued 
before  the  registrar  and  of  his  decision  as  a  judge  of 
first  instance  which  the  court  will  be  able  to  examine. 

There  is  only  one  other  point,  or  rather,  I  should 
say,  two  short  points.  The  first  is  in  whom  is  the 
right  of  appeal  P  It  matters  not,  it  seems  to  me, 
whether  it  is  the  Attorney-General  on  behalf  of  the 
Crown  representing  the  Treasory  or  the  trustees  of 
the  fund.    They  really  are  the  same  persons  for  this 


purpose.  They  are  the  protectors  of  the  fund.  The 
trustees  miffht  possibly  have  been  suffident.  They 
would,  no  doubt,  have  done  their  duty  to  protect  the 
fund,  and  the  Attomev-Ganeral  would  do  the  same, 
except  that  the  fund  is  not  under  the  oontrol  of  the 
Treasury  in  the  first  instance.  It  is  under  the  oositfol 
of  the  trustees,  and  therefore  th^  are  techirieally 
necessary  parties.  Being  technically  necessary  parties 
the  better  way,  it  seems  to  me,  is  to  do  that  whic^ 
has  been  done  in  this  particular  esse,  which  ia  to  add 
the  Attorney-General  as  a  party  on  behalf  of  the 
Crown.  If  my  view  is  right  it  is  uonaoesaary  to 
consider  really  whether  they  are  persons  aggrieved. 
I  cannot  conceive  that  they  are  otherwise,  beoause  the 
indemnity  is  to  come  out  of  the  fund  of  which  these 
trustees  are  trustees  for  all  persons  claiming  ia- 
demnitv  and  the  Treasury  behind  them  is  the  guarantor 
of  the  indemnity  fund.  If  the  registrar  oomea  to  aa 
improper  decision,  as  it  is  said  he  has  done  in  this 
case,  and  has  (nrdered  indemnity  to  be  paid  where  it 
ought  not  to  be  paid,  then  it  seems  to  fbllt9w»  and 
does  follow,  that  money  is  being  taken  oat  of  the 
fund  and  may  be  possibly  demanded  iiom  the 
Treasury  which  ought  not  to  be  taken  or  demanded. 
Surdy  a  person  whoever  it  is  from  whom  the  money  is 
taken  or  is  demanded  under  an  order  which  ought  ad 
to  have  been  made  is  a  person  aggrieved.  Under  the 
circumstances  I  think  the  appeu  to  this  court  liea. 

The  duty  of  the  court  is  confined  to  the  constroe- 
tion  of  those  provisions  of  the  Land  Transfer  Act» 
1897,  which  relate  to  the  indemnity  fund  and  tks 
persons  who  are  entitled  to  come  upon  that  indesmrity 
fund,  and  particularly  the  constructicn  of  section  7  <i 
the  Act.  Now,  of  course,  in  order  to  undentand  thsi, 
one  must  study  all  the  other  sections  of  the  sane  Act 
which  bear  upon  the  subject  at  aU  and  the  other  seetkm 
of  the  Act  of  1875  which  bear  on  the  subieot,  bat  1 
venture  to  think  that  although  it  is  not  posetlue  to  avoid 
going  outside  to  some  extent  it  is  dtngerous  to  go 
much  outside  the  two  Acts,  and  that  one  must  oob- 
sider  with  ver^  great  care  the  applioation  of  aay 
authority  dealing  with  Acts  of  Parliament  under 
different  drcumstanoes  and  different  oontraotasl 
relations.  It  is  to  my  mind  very  mudi  like  the  dety 
of  the  court  in  the  construction  of  a  wilL  There  an 
certain  phrases  which  have  received  oonstraetioa  sad 
by  which  one  not  onlv  is  guided,  but  is  bound- 
Certain  principles  have  been  £dd  down  from  ttme  to 

time  which  apply  to  all  wills  of  a  similar  oh '^ 

but  beyond  using  authorities  of  that  kind 
way,  it  is  undesirable  in  most  cases  to  i 
autiiorities  at  all,  because  one  is  necessarilj 
ing  different  language  used  in  referenoe  to 
cinmmstances  and  to  different  relationa.  T 
I  am  not  deposed  to  look  too  mu(di  for  guids 
to  find  much  guidanoe  in  any  of  the  eases  that  hsss 
been  cited,  'fiiere  are  one  or  two  whidh  I  ttnak  sst 
valuable  and  which  I  am  bearing  in  mind,  bat  ay 
own  opinion  is  that  it  is  better  rather  to 
them,  at  any  rate  iriien  one  has  once  _ 
principle  on  which  the  cases  are  deolded, 
endeavour  to  see  how  far  It  is  applicable  or  inappfis- 
able  to  the  question  in  hand. 

Turning  to  the  seventh  section  of  the  Aet  of  1897,  d 
seems  to  me  that  the  first  impression  from — ^I  de  nss 
mean,  of  course,  only  a  cursory  reading  of  the  asefion. 
but  from  a  study  of  it— that  which  appeals  in  thi 
first  instance  to  one's  intelligenoe  when  one  oosnss  tt 
the  end  and  reflects  upon  the  contents  of  it,  ie,  thai  tht 
Legislature  intended  to  provide  an  iodemidly  to  al 
persons  with  certain  exceptions — oertain  ueisuMi 
exceptions — who  suffered  loss  by  restson  of  fcaad  ar 
mistake  in  the  registration  of  transfers  nnd^r  the  MM 
That  is  the  first  impression.  When  one  looka  Mo  ft 
more  carefully,  having  in  view  the  lemarka  vhiifc 
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have  been  made  on  the  seotioD,  that  first  impreadon 
•eeme  to  me  to  be  oonflrmed  as  being  the  right  view 
of  the  Aot.  The  Legislatare  may  possibly  have 
intended  to  leave  something  oat.  It  may  have  left 
some  daim  out  inadvertently  or  some  olaim  whioh 
otherwise  wonld  appear  to  fall  within  it  whioh  may 
be  excepted  from  it  by  reason  of  the  proviso,  for  it 
all  deserves  attention;  bat,  generally  speaking,  it 
seems  to  be  a  carefol^  framed  proviso  mtended  to 
embrace  all  the  oases  of  loss  nnder  each  drcamstances 
as  I  have  mentioned. 

Now,  the  first  sab-section  clearly  deals  only  with 
cases  where  no  rectification  was  possible  onder  the 
Aot  of  1875.  That  is  not  a  case  such  as  we  are 
dealing  with  here,  where  rectifioatioa  was  possible 
onder  the  Aot  of  1875,  and  the  only  importance  of 
that  sab-section  is  to  see  that  it  falls  into  line  in  a 
well-arranged  code,  I  was  going  to  say,  bat  a  well- 
arranged  schedale  of  cases  to  which  the  provision  for 
indemnity  is  intended  to  appl^.  Having  got  rid  of 
those  cases  en  hloe  where  there  is  no  rectification  ander 
the  principal  Act,  then  we  come  to  another  daase 
which  at  first  is  not  so  simple  or  not  so  easy  to 
anderstand— viz.,  sab-section  2,  which  might  perhaps 
bat  for  one  consideration  grasp  or  inclade  saoh  a  case 
as  this  whioh  we  have  here,  where  there  is  a  registered 
disposition  whioh  is  absolately  void  by  reason  of 
forgery  and  where  the  register  has  to  be  rectified. 
Bat  the  observation  apon  that  is  that  we  have  a 
direct  provision  here  that  tbe  register  shall  be 
rectified  nnder  this  section,  and  it  seems  to  follow 
logicslly  that  this  sab-section  cannot  be  intended  to 
apply  to  a  case  in  whidi  rectification  was  already 
possible.  It  follows  on  sab-section  1,  which  deals 
with  cases  where  registration  wm  not  possible,  and 
then  it  goes  on  apparently  to  deal  with  the  case 
where  it  has  not  been  possible  bat  shall  now  be 
possible ;  and  to  indnde  in  a  provision  of  that  kind  a 
oase  in  which  rectification  is  already  possible  wonld 
■eem  to  contradict  the  provisions  of  the  Act,  or 
mt  any  rate  make  one  oonstrae  it  as  appl3ring  to  cases 
where  there  is  no  neceasity  for  providing  now  in  1897 
for  rectification.  That  seems  to  me  to  be  a  good 
flonnd  comment  on  the  Act  and  sab-section,  and  to 
■how  that  this  case  which  might  otherwise  fall 
within  it  was  not  intended  to  iSl  within  it.  Sab- 
section  3  has  a  proviso  which  mast  be  locked  at 
presently,  bat  it  is  a  proviio  certainly  on  sab- 
section  2,  and  possibly  a  proviso  on  the  interpretation 
of  some  other  sab- sections,  bat  let  as  pass  it  by 
now.  Then  we  come  to  sob-section  4,  which  is 
the  only  other  sub-section  specifying  cases  in  whioh 
the  provisions  for  indemnity  are  to  apply.  Now  that 
passes  on  to  a  different  daase.  We  deal  ander  sab- 
section  1  with  cases  where  rectification  was  not  possible 
under  the  prindpal  Act,  we  deid  nnder  sab-section  2 
with  cases  where  it  was  intended  now  to  apply  the  rale 
of  rectification  to  cases  where  rectification  was  not 
possible  ander  the  principal  Aot.  Now  we  deal  with 
oases  where  the  register  coald  be  rectified  ander  the 
prindpal  Act,  and  confessedly  looking  at  section  98 
of  the  prindpal  Act,  the  case  of  an  original  grant — 
that  is  to  say,  where  there  has  been  no  transfer  by 
the  grantee  at  all  either  for  valae  or  volantarily, 
does  oome  within  that  daase.  I  do  not  propose  to 
paase  to  consider  whether  each  case  falls  withia  tbe 
olaase,  that  one  pazticalar  case  certainly  does. 
This  snb-section  does  certainly  embrace  a  case  where 
the  man  who  is  coming  for  a  olaim  on  the  indemnity 
fund  was  himsdf  the  transferee,  and  who  hat,  accord- 
ing to  his  own  view  whioh  has  to  be  examined,  been 
aggrieved,  saffered  loss  is  the  proper  phrase  by  reason 
of  what  has  occnrred  throa^h  a  fraad  or  mistake. 
There  can  be  no  qaestion  that  it  does  fall  within  that, 
and  to  my  mind  there  is  no  reason  why,  nnless  there 


is  some  proviso  or  exception  to  exdadehim,  he  shoald 
not  oome  on  the  indemnity  fnnd  if  he  once  conviooes 
the  registrar  he  has  saffered  loss  by  reason  of  fraad  or 
mistake.  There  is  ooe  exception  here  whioh  one  mast 
notice  in  the  body  of  this  sab-section  4,  and  that  is 
that  he  is  not  to  have  any  indemnity  if  he  was  aware 
of  or  coald  by  the  exercise  of  reasonable  care  have  dis- 
covered the  fraad  or  mistake  whioh  iodaced  the  loss. 
It  is  pat  in  the  section  in  jast  a  slightly  different 
way,  bat  I  have  ex{>ressed  the  meaning.  That  may 
on  some  fatare  occasion  give  rise  to  mnch  discassion 
becanse  we  might  have  aa  entirely  different  state  of 
facts,  where  a  very  serions  question  will  arise  whether 
the  g^rantee  was  not  aware  of  and  coold  not  by  the 
exerdse  of  reasonable  care  discover  that  forgery  or 
other  fraad  existed.  There  is  no  qaestion  aboat  tbat 
here.  It  has  not  been  argned  that  Mr.  Odell  cUd  not 
aot  reasonably  and  adopt  all  reasonable  care  and 
diligence ;  it  is  impossible  to  im^ate  the  want  of  that  to 
hioi.  Notice  also  coald  not  be  impated,  bat  I  do  not 
know  that  the  words  "  was  not  aware  of"  do  not  in- 
dnde notice  in  the  eqnitable  sense  of  the  word.  It  there- 
fore comes,  as  it  seems  to  me,  clearly  within  the  Act 
and  within  the  sab-section  according  to  the  meaning 
of  the  words.  But  it  does  not  follow  that,  therefore, 
Mr.  Odell,  the  applicant,  is  entitled  to  indemnity, 
bacaase  he  is  only  to  be  CLtitled  "likewise" — that 
is  to  say,  in  the  same  way  as  others,  whioh  I  think 
matt  mean  also  sabjeot  to  the  same  liabilities,  and 
he  is  to  suffer,  as  others  do,  loss  by  rectification. 
I  have  to  consider  whether  he  has  saffered  loss  by 
rectific%tion,  or  whether  by  reason  of  the  **  likewise" 
or  by  reason  of  the  **  otherwise  "  in  the  application  of 
snb-section  3  he  is  otherwise  debarred  from  daiming 
the  indemnity  if  he  is  entitled  to  it.  Now  we  have 
tbroaffhoat  these  sections  a  reference  to  loss  by  rec- 
tification ;  we  find  it  in  snb-section  2  :  **  The  register 
shall  be  rectified  and  the  person  suffering  loss  by  the 
rectification  shall  be  entiUed  to  the  indeoanity,**  and 
in  sub-sectioa  4  we  have  **  The  person  suffering  loss 
by  the  rectification."  The  words  are  the  same  in 
section  1 :  "  Any  person  sufferiog  loss  thereby,"  aod 
**  thereby  "  dearly  refers  to  rectification.  Now,  has 
Mr.  Odell  saffered  loss  by  rectification  P  He  has 
certainly  saffered  loss.  He  paid  for  the  transfer  of  a 
registered  charge.  It  was  transferred  to  him ;  it  has 
been  vacated;  the  register  has  been  rectified;  his 
money  has  gone  and  he  is  no  longer  the 
owner  and  proprietor  of  that  charge.  In 
connection  with  his  defence  of  his  rights  he 
has  incurred  certain  costs  which  nobody  says  were 
improperly  incnrred  by  him  in  assertion  of  what  he 
believed  to  ba  his  rights.  So  that  there  is  no  qaestion 
he  has  saffered  loss.  But  has  he  sufferea  it  by 
reason  of  the  rectification?  Has  he  suffered  it  by 
the  rectification  ?  Now,  the  first  argnment  against 
him  is  tbis.  The  loss  was  occasioned  by  the  forgery — 
that  is  to  say,  by  there  being  in  existence  a  deed 
purporting  to  be  execnted  by  Mrs.  Connell,  the 
registered  proprietor  of  the  charge,  but  not  in  fact 
execnted  by  her.  That  has  ocoaiioned  the  loss.  The 
property  was  gone — that  is  to  say,  his  property  was 
gone,  or  rather,  he  never  had  any  property  at  all — 
that  is  the  more  proper  view.  When  he  advanced  his 
money  and  accepted  what  he  thought  to  be  a  transfer 
of  the  charge,  he  paid  his  money  for  nothing.  No 
transfer  had  really  been  registered.  There  had  been 
executed  between  him  and  Mrs.  Connell  no  deed  at 
all,  and  therefore  what  occasioned  tiie  loss  was  the 
forged  deed,  and  not  the  rectification  of  the  register 
when  the  fraud  was  discovered.  Then,  further,  it 
was  urged  that,  having  got  on  the  register,  be  could 
do  notoing ;  at  any  rate,  as  soon  as  he  knew  that 
there  had  been  a  forgery,  he  could  not  possibly  have 
^  tnmsferred  to  anyone  else.    He  might  possibly  hava 

35 


546 


THE  WEEKLY  REPORTER. 


[July  1,1906.] 


VoL  LIIL 


High  Ooubt. 


Attobitxy-Gbnbral  v.  Odbll. 


High  Coubt. 


done  it  before  he  disoovered  that,  and  there  was  an 
interral  doriog  which  be  was  in  the  position  of 
registered  owner  of  the  charge,  with  power,  as  tbe 
resistered  owner,  to  transfer,  and  possibly  to  make 
tiUe  to  a  third  person,  but  he  got  something  with 
which  he  oonld  not  deal,  because  it  really  had  no 
existence.  Therefore,  again,  he  has  not  suffered  loss 
by  the  rectification.  He  has  suffered  loss  by  un- 
fortunately paying  for  and  holding  something  with 
which  he  could  not  deal,  and  which  was  not  valuable 
in  his  hands.  That  is  the  argument  on  that  part  of 
the  case.  Now  it  seems  to  me  that  is  giving  too 
narrow  a  constmotion  to  the  words  **  by  the  rectifica- 
tion.** The  rectification  is  the  immediate  cause  of  the 
loss.  As  long  as  he  is  on  the  register  at  any  rate,  he 
is  the  registered  proprietor  of  the  charge,  and  he  has 
lost  that  status  by  the  rectification.  It  is  the  rectifi- 
cation which  has  deprived  him  of  it.  It  might  or 
might  not  have  been  valuable;  that  depends  on  a 
good  many  drcumsiacces,  but  it  was  his,  and  it  is  the 
rect^cation  which,  as  I  l^ave  said,  is  the  proximate 
cause  of  the  loss,  though,  no  doubt,  lookiog  back  step 
by  step  you  see  that  the  oiiginal  cause  was  the 
forgery.  It  seems  to  me  it  would  be  giving  too 
narrow  a  construction  to  the  Act  to  hold  that  in  a 
oase  like  this  the  rectification  was  not  the  cause  of  tiie 
loss  within  the  meaning  of  the  Act ;  but  if  that  be  so 
I  have  to  consider  whether  he  is  debarred  from 
claiming  indemnity  by  reason  of  his  having  *'  caused 
or  substantially  contributed  to  the  loss  by  his  act, 
neglect,  or  default.*'  I  am  applying  sub- section  3  to 
sub-section  4,  for  on  the  whole  I  thhik  it  ought  to  be 
so  applied.  There  is  a  little  difficulty  in  construction  in 
so  applying  it,  not  because  it  comes  first  in  the  Act — 
although  it  is  a  little  out  of  order — ^but  because,  as  I 
have  already  mentioned,  sub-section  4  has  its  own 
restrictions  on  the  claim  of  the  grantee  who  may  not 
have  been  aware  of,  and  not  have  been  able,  by 
the  exerdse  of  reasonable  care,  to  discover  the 
fraud  or  mistake.  It  does  seem  a  little  strange, 
notwithstanding  that  special  provision  there,  thiat 
the  grantee  should  be  affected  by  the  provisions 
of  sub-section  3.  Still,  I  think  it  is  general  in  its 
terms.  It  is  found  as  a  sub-section  in  this 
section,  "  persons  claiming  indemnity.**  The  word  is 
"indemnity**  and  so  forth,  and  I  think  besides, 
although  uiat  is  a  mere  verbal  argument,  that  tiie 
word  "  likewise  **  at  the  end  of  sub-section  4,  while 
it  oertiinly  means  that  the  persons  snfferiog  shall  be 
entitled  to  the  indemnity  in  the  same  way  as  others 
are  entitled  to  it,  must  also  mean,  subject  to  the 
restrictions.  Now  hai  he  done  this.  He  must  have 
**  caused  or  substantially  contributed  to  tbe  loss  by 
his  act,  neglect,  or  default.**  The  first  suggestion  is 
that  "act**  means  something  ejusdem  generis  with 
* '  neglect  or  default.**  Now  that  is  rather  a  starring 
proposition ;  "  act  '*  is  commission,  something  done, 
« neglect  or  default**  are  necessarily  omissions,  some- 
thing left  undone.  I  confess  myself  a  little  startled 
with  the  argument  to  say  that  an  act  of  commission 
is  ej'uidem  generii  with  an  act  of  omission.  I  doubt 
whether  you  could  apply  a  doctrine  which  after  all  is 
of  very  dangerous  application  to  such  a  case  as  this. 
I  think  you  must  take  "act*'  as  standing  sJone  and 
construe  it,  no  doubt  in  connection  with  "neglect  or 
default,*'  but  as  meaning  something  done  by  them 
which  either  causes  or  substantially  contributes  (what- 
ever that  may  mean)  to  tbe  loss.  There  is  one  thing, 
and  one  thing  only,  that  Mr.  Odell  has  done,  and 
that  is  that,  having  acqm'red  the  charge,  he  carried  in, 
either  personally  or  by  his  solicitor— it  is  quite  im- 
material which— the  transfer  of  the  charge  for 
registration  and  asked  that  it  might  be  registered. 
One  may  put  it  against  him  in  the  strongest  possible 
wa^  that  he  demanded  r^;istration  of  the  tranfer  tp  < 


him  purporting  to  be  executed  by  Mrs.  OonnelL  Now 
has  he  thereby  substantially  contributed  to  the  loss 
by  his  act.  In  one  sense  he  certainly  has,  because  if 
he  had  left  it  alone,  if  nothing  had  ever  been  done, 
whether  he  paid  his  mon^  or  not,  if  he  had  simply 
omitted  to  carry  in  the  transfer  the  registrar  w<»ld 
not  have  been  called  upon  to  register  the  transfer  of 
charge,  Mr.  Odell  would  never  have  obtained  anv 
apparent  rights  under  it,  and  when  Mrs.  Gonneu 
came  to  daim  her  own  she  would  have  found  her 
own  unaffected  by  any  transfer  by  a  do3ument  pur- 
porting to  be  executed  by  her.  So  even  after  he  htd 
taken  it  in  for  registrati  n  and  given  due  nottoe  of  it, 
he  might  even  then  not  have  insisted  on  its  being 
registered,  but,  of  course,  he  did.  In  that  sense  he 
has  therefore  oonttibuted  to  the  loss  by  his  act.  Now 
is  that  an  act  which  is  contemplated  in  this  tub- 
section  as  what  is  intended  to  deprive  a  man  ol  what 
he  would  otherwise  be  entitled  to  lu  my  view — namely, 
indemnity  for  the  loss  he  has  suffered.  I  cannot  think 
that  it  is.  It  must  mean  something  independently  of 
completing  the  transfer.  The  only  person  who  osn 
claim  indemnity,  or  the  only  person  who  cm  havs 
suffered  loss,  at  any  rate  in  such  a  case  as  we  have  to 
deal  with,  is  the  transferee  or  grantee,  and  he  must, 
in  order  to  put  himself  in  a  position  t)  daioa  the 
indemnity,  nave  put  himself  on  the  register,  and 
must,  b^g  on  Uie  register,  have  had  his  name 
taken  off  the  register.  The  register  as  well  must 
have  been  rectmed,  or  other  «nse  no  claim  to 
indemnity  would  have  accrued.  It  seems  to  me 
impossible  to  suppose  that  the  Legislature  oonld  haTt 
intended  that  merely  requiring  the  registrar  to 
perform  his  ministerial  offiae  of  entering  on  the 
register  this  transfer  of  charge  can  be  an  act  whu^ 
substantially  contributed  to  the  loss.  There  I  think 
those  cases  that  have  been  cited  about  the  registra- 
tion of  shares  in  companies,  and  particularly  the  ciss 
of  Sheffield  Corporation  v.  Barclay,  52  W.  B.  M, 
[1903]  2  E.  B.  580,  do  come  in  useful.  They  do 
enable  one  to  see  that  such  an  SMt  as  is  there 
mentioned  must  mera  something  like  a  voluntary  aot 
on  the  part  of  the  person  makiog  the  olaim ;  aome- 
thing  outside  the  mere  transaction  of  procuring  the 
registration.  It  is  not  necessary  to  consider  whit 
would  do  it,  because,  generally  speakin|^.  what  is 
intended  is  that  tiie  man  shall  not  daim  if  really  hs 
has  induced  the  result  in  respect  of  which  now  he 
daiffls  indemnity.  He  does  nothing  of  that  kind 
here ;  all  he  really  has  done  is  innocently  to  purohass 
a  transfer  of  a  charge,  and  then,  having  purchaaed  it, 
to  treat  it  in  the  regular  manner.  If  that  be  ao  it  k 
not  necessary  to  go  any  further.  But  I  wish  to  say 
one  word  about  the  case  raised  by  way  of  a  sort  of 
answer  to  this,  a  sort  of  oounterblast— namely,  that 
Mr.  Odell,  even  if  he  is  not  himself  perfectly  dear, 
ought  not  to  lose  his  right  to  an  indemnity  beoanae  he 
was  not  protected  by  the  register.  To  my  mind  there 
is  not  the  slightest  reason  for  any  such  argument.  In 
fact,  I  think  it  is  entirely  unfounded.  The  matter 
was  completed  in  the  regular  way.  It  S9ems  to  me 
that  everything  that  had  to  be  done  was  done  with 
perfect  regularity  and  propriety,  and  the  unfortunate 
absence  of  Mrs.  Connell,  which  resulted  in  tbe  know- 
ledge of  the  forgery  not  becoming  known  so  soon  as 
otherwise  it  would  have  been,  is  certainly  no  mors 
the  fault  of  the  registrar  tlum  it  was  of  Mie.  Gonndl. 
It  seems  to  ma  that  I  am  dealing  here  with  a  case  in 
which  everybody  is  innocent  excepting  the  forger — 
that  is  to  say,  I  have  the  parties  here,  the  registrar, 
the  trustees  of  the  fund,  and  Mr.  Odell,  all  taking 
their  stand  under  the  Act,  which  they  are  entitled,  d 
course,  to  do,  and  thereupon  arguing  in  support  of 
their  rights ;  but  there  is  no  mmX  obliqui^  on  the 
part  of  any  of  them.    There  is  no  act,  neglect^  or 
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del snlt  on  either  side.  The  olaim  is  oooaaioned  simply 
by  their  misf oitane,  and  I  oonfess,  as  it  seems  to  me 
that  we  have  here  a  clear  oaie  provided  for  by  the  Act. 
I  am  told  it  canDot  have  been  oontemplated  by  the 
Act,  and  I  am  told  that  the  indemnity  fund  may  be 
exhausted,  and  also,  I  believe,  tbat  the  Treasury 
may  be  exhausted.  I  am  not  goiug  so  far,  or  any- 
thing near  so  far,  as  to  say  that  if  this  is  not  a  case 
^irhin  the  Act,  it  is  difficult  to  say  what  other  case  is 
within  the  Act ;  but  I  do  say  most  distinci^y  that  in 
my  opinion  this  case  does  fall  within  it. 

Solicitors,  The  Treasury  Solicitor;  J.  T.  Boesiter. 


JHOWt  Of  ItttifS^ 


From  O.A. ) 
(Eogland).  ( 


April  3. 
Watt  v.  Watt,  (a.) 

Practice —  New   tried — Exceeeive   damagee— Power   of 
Court  of  Appeal  to  reduce — Consent  of  both  parties* 

In  an  action  for  tort  the  Court  of  Appeal  has  no 
jurisdiction  to  order  the  reduction  of  the  damages  given 
by  the  Jury  without  the  consent  of  both  parties  to  the 
litigation. 

Belt  V.  Lawes  (32  W.  B.  607,  12  Q.  B.  D,  356) 
overruled. 

Appeal  from  an  order  of  the  Oourt  of  Appeal 
(OoUins,  M.B.,  and  Mathew  and  Cozens-Hardy.L.  JJ.) 
setting  aside  a  judgment  of  Bruce,  J.,  and  directing  a 
new  tnal  unless  the  plaintiff  fthe  present  respondent) 
should  consent  to  reduction  of  the  damages  to  £1,500, 
which  the  plaintiff  accepted  through  her  solicitors 
within  the  time  prescribed. 

The  action  was  for  libel,  in  which  the  jury  gave  the 
plaintiff  damages  for  £5,000,  and  upon  an  applicstion 
for  a  new  trial  the  above-mentioned  order  was  made. 

Bufus  Isaacs^  K.d  and  cT.  B.  Atkin,  for  the 
appellant. 

Lawson  Walton,  KC,  And  T»  MatJiew,  for  the 
respondent. 

Earl  of  Halsbxjby,  L.O.— In  this  case  I  thick  there 
ought  to  be  a  new  triaL  I  say  this  quite  independently 
of  what  I  have  to  say  hereafter  upon  the  subject  of 
the  jurisdiction  of  the  court  to  dir^  the  amount  of 
damages  without  the  consent  of  both  patties  to  the 
litigation.  I  think  the  trial  itself  was  most  unsatis- 
factory, and  the  verdict  ought  not  to  be  permitted  to 
stand.  The  learned  counsel  for  the  plaintiff  in  his 
openiDg  speech  read  a  letter  which  was  written  with- 
out prejudice,  and  which  was  undoubtedly  well 
oalcuukted  to  influence  the  jury  against  the  defend- 
ant. It  is  only  justice  to  the  learned  counsel  to  say 
iliat  he  was  under  the  impression  that  it  was  not 
written  without  prejudice — an  impression  which  he 
retained  up  to  the  time  of  the  argument  before  your 
lordships— and  he  was  only  undeceived  when  the  letter 
itself  was  produced.  It  is  not  necessary  to  discuss 
how  it  could  have  been  evidence  against  the  female 
defendant  under  any  circumstances.  It  was  a  letter 
written  by  the  husband  to  one  of  the  solicitors  in  the 
case,  and  assumed  to  be  evidence  of  malice  on  the 
part  of  the  female  defendant,  because  it  was  a  copy 
m  her  handwriting.  I  will  only  say  that  I  do  not 
assent  to  its  Wng  evidence  against  her— its 
oidy  relevancy  being  to  show  malice  by  her,  and 
simply    without    more   proof    of    authorship  than 


(a.)  Eeported  by  C.  H.  Graftojt,  Escj.,  Barrister- 
at-Law. 


that  it  was  in  her  handwriting  and  a  copy  of  her 
husband's  letter.  On  the  other  hand,  the 
plaintiff  was  encountered  by  a  most  insulting  and 
offensive  cross-examination,  for  some  parts  of  which 
there  does  not  seem  to  be  the  least  justification. 
Even  in  mitigation  of  damages  it  is  well  settled  you 
cannot  go  into  evidence  which,  if  proved,  would 
constitute  a  justification.  Nor  does  it  appear  to  me 
that  it  makes  any  difference  that  the  evidence  is 
offered  in  cross-examination.  See  this  question 
discussed  in  Watson  v.  Christie,  1  B.  &  P.,  p.  225, 
and  Speck  v.  PhUllps,  5  M.  &  W.  281.  O!  course, 
speaking  generally,  parties  take  their  risk  of  such  a 
course,  and  inflame  the  damages  against  themselves 
by  such  a  proceeding ;  but  in  extreme  cases,  such  as 
this  is,  I  think  the  courts  ought  not  to  allow  such  an 
extravagant  result,  even  though  the  parties  have 
procured  it  by  the  conduct  of  which  their  representa- 
tives have  been  guilty.  The  whole  theory  of  the 
jurisdiction  of  the  courts  to  interfere  with  the  verdict 
of  tiie  constitutional  tribunal  is  that  the  oourt  is 
satisfied  that  the  jury  have  not  really  acted  reasonably 
upon  the  evidence,  but  have  been  nusled  by  prejudice 
or  paision;  and  the  conduct  to  which  I  have 
referred  was  what  could  not  have  been  prevented 
by  the  learned  judge,  because  if  an  objection  had 
been  made  to  the  cross-examination  in  question 
the  reply  would  have  been  that  the  party  here 
was  a  witness,  and  every  question  to  ner  credit 
was  admissible ;  but  that  does  not  affect  the  control- 
ling power  of  the  oourt,  if  the  court  is  satisfied 
that  the  jury  have  been  misled.  I  rememler  a  new 
trial  granted  because  the  learned  counsel  for  the 
plaintiff  read  to  the  jury  the  amount  of  damages 
daimed  in  the  declaration.  Under  the  circuoistances 
I  think  it  is  the  duty  of  the  court  to  interfere  and 
remit  the  cause  to  be  heard  again  under  circumstances 
better  calculated  to  secure  a  reasonable  verdict.  I  do 
not  think  it  is  a  case  in  which  yoor  lordships  should 
follow  the  precedent  of  Cumming  v.  Sibley,  2  Burrows, 
or  ord.  39,  r.  7. 

I  am,  however,  further  of  opinion  that  the  court  has 
no  jurisdiction  to  fix  the  amount  of  damages  without 
the  consent  of  both  ps^es.  This  question  was  raised 
in  BeU  v.  Lawes,  82  W.  B.  607,  12  Q.  B.  D.  356, 
and  though  it  was  not  necessary  for  the  decision  in 
that  case,  a  weighty  opinion  was  given  by  my  noble 
friend  Lord  Lindley,  which  has  made  me  hesitate 
before  I  come  to  a  conclusion  opposed  to  his.  There 
has  been  doubtless  some  confusion  iu  discussing  the 
question  of  damages  arising  from  the  mode  in  which 
our  law  has  grown  up.  Tde  court  itself  has  the 
light,  and  has  exercised  it  iu  varions  ways  when  the 
question  has  arisen  upon  demurrer  or  defauH.  It 
may  send  it,  as  has  been  commonly  the  practice,  to 
the  sheriff  to  assess ;  but  it  has  the  right,  which  has 
always  been  asset  ted,  to  decide  that  question  for  itself 
— probably  because  that  question  is  often  a  question 
of  law,  where  the  damages  are  fixed  by  law,  and 
where  it  was  mere  matter  of  law  it  was  established 
in  very  early  times  (10  Hen.  6)  that  the  court 
itself  could  even  increase  the  damages,  and  so  the 
learned  editor  of  Beeves's  History  of  the  Common 
Law  says :  "  There  was  always  this  distinction  be- 
tween trialby  jury  and  mere  inquisition  or  inquiry 
by  a  jury  to  assess  damages — that  in  the  latter  case 
the  inquisition  was  only  to  inform  the  mind  of  the 
court,  and  it  was  at  their  discretion  whether  they 
would  award  judgment  for  the  amount  found  by  the 
jury,  whereas  upon  a  trial  they  had  no  jurisdiction 
to  interfere  as  to  the  amount  of  damages  in  cases 
of  tort";  but  where  the  jury  had  found  larger 
damages  than  wtra  laid  in  the  declaration,  the  oourt 
held  they  were  entitled  to  restrict  them  to  the 
aijAOunt  claimed  (2  Hen.  6,  7).    The  courts,  how* 
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erer,  adopted  the  eomewhat  uncocititutioQal  pro^ 
C#edmg  of  r©£^usmg  to  gi?e  the  plaiatiff  Judgment 
tmlesa  be  would  couteot  to  reduce  hia  ol&im  to  what 
ought  to  be  ooBiidered  reas  suable,  and  becioe  the 
praetioe  and  the  impreAaion  that  the  court  with 
the  ooneent  of  the  p]ain6ff  could  reduce  the 
amount  of  damages «  I  am  unable,  after  &  verf 
anxioQi  examination  of  the  earlter  authoritieaf  to 
aisent  to  the  legality  of  tbii  proceedit>g  onleea 
by  the  aaaent  of  both  parties.  The  very  in- 
direct method  of  the  proceeding  that  they 
would  not  gire  the  plaintiff  judgment  abows 
that  they  could  not  do  it  wilhout  the  pUin- 
ti^ETa  aeaeut,  and  one  can  well  nnderetand  that  the 
defendant  was  not  very  likely  to  tefnae  his  asaent  to 
ft  prpoeeding  mtended  for  hia  benefiti  Tiie  theory  of 
all  the  caaes  teems  to  me  to  be  that  the  right  of  the 
court  to  interfere  with  a  jury's  verdict  was  only  to  b^ 
by  the  oaaent  of  both  parties.  Aaaume  itta  be  the  o^n* 
itituticnal  view  that  a  pemon  can  only  have  damagea 
aasesaed  against  him  for  a  tort  by  a  jury»  what  ri^ht 
haa  a  court  to  intfrvece  and  say  that  damages  whi^h 
in  ita  judgment  are  appropriate  shall  be  the  amount 
aaseised  against  him  ?  The  only  judgment  by  a  jury 
h  one  which  the  court  itaelf  by  the  hypothesis  say  a  ia 
nnreaaonable  and  excesiive.  Haa  not  the  defendant 
a  right  to  say,  X  refmie  to  have  judgment  aaseiaed 
agamat  tne  by  a  court  P  The  law  gives  m<^  a  right  to 
s  jury,  and  because  the  jury  have  already  found 
B  verdict  again  at  me,  which  you  decide  cannot  be 
allowed  to  atand  becsuie  it  U  unreasonable  and  ex- 
cel iive,  how  doea  that  djiplace  my  right  to  have  the 
iperdict  of  a  jury  upon  the  question  f  Hesitating  aa 
I  do  to  differ  from  the  opinion  ex  pressed  by  Lord 
Lindleyi  I  have  come  to  the  conchtsion  that  there  is 
no  power  in  the  conrt  lo  alter  the  verdict  except  by 
ordetipg  a  new  tiial  ;  and  for  th«ae  r«aaona  I  m^ve 
ycnr  Icrdsbipi  that  the  judgment  appealed  from  be 
reversed  and  a  new  trial  had. 

Lord  Datet,— I  agrpe  tliat  this  appeal  ought  to  be 
allowed.  It  will  be  suflBcient  for  me  to  rest  my  judg* 
m^nt  on  the  second  ground  stated  by  the  Lard  Cban- 
oellor*  It  appears  to  me  an  important  question  of 
priociple.  I  assume  that  m  a^i  action  of  tort  a 
defendant  against  whom  &  verdict  baa  been  found  is 
entitled  to  have  the  damage*  to  be  paid  by  him 
aa  I  eased  by  the  jury  which  has  found  the  vtrdict. 
Tbis  right  was  perhaps  of  greater  importance  in  former 
days  than  it  is  at  present,  but  it  is  one  which  has 
always  be*n  recognized,  and  effect  ia  given  to  it  in  the 
prjtent  Hules  of  Court,  oid*  36,  r.  2,  If,  therefore,  the 
court  tikes  upon  itself  to  fix  the  amount  of  damages 
which  the  defendant  is  to  pay,  it  u  primiJ  fade  usurp- 
ing the  functions  of  the  jury  and  invading  the  right 
of  the  defendant.  The  court,  however,  has  juriadic* 
tioQ  to  set  aside  the  verdict  of  the  jury  and  direct  a 
new  trial  where  it  considers  the  damagea  given  hj  the 
jury  are  excessive  or  (in  certain  caaea  at  any  rate)  in- 
adequate. To  quote  the  worda  of  J*mes,  Li  J.,  deliver- 
ing the  judgment  of  the  court  in  FhiUips  v.  London 
and  South'  Wuk-rn  Eailway  O). ,  28  W.  E.  10, 5  Q.  B.  D. 
7  @ ,  at  p .  85 :  ^*  The  verdict  s  o  f  j  ur  sea  aa  to  the  am  ouu  t  o  f 
damages  are  subject p  and  must  for  the  sake  of  juatice 
be  ftubject^  to  the  supervision  of  a  oourt  of  first 
instance,  andj  if  nooessary,  of  a  Court  of  Appeal,  in 
this  way— that  ia  to  B»y,  if,  in  the  judgment  of  the 
oon^'t^  the  damagea  are  nnreaaonably  large  or  un* 
Matonab^y  amaD^  then  the  court  is  bound  to  send  the 
matter  for  reccnsideration  by  another  jnry,'^  But 
cau  the  court,  when  it  couaidera  tbat  the  damages  are 
dif  proportionate  and  excessive,  aay  there  shall  be  no 
new  trial  if  tbe  plaintiff  ia  willing  to  accept  a  verdtct 
for  a  reduced  amcunt  or  (in  other  wordt>),  with  tbe 
oontent  of  the  plain!  iff,  impote  upon  the  defendant 


without  his  consent  the  payment  of  damigtea,  tbe 
amount  of  which  has  been  fixed  by  the  court  and  aot 
by  a  jury  ?    It  was  held  by  the  Court  of  Appeal  hi 
Belt  Vi  Lawm^  that    the    court   baa    this  jtiriidi^* 
tion.      Lord    Esber    saya :    *'When    the    complaliLt 
ia    only    that    the   damages  are  exceiatve  and  the 
verdict   cannot  be   otherwise  impeached,   and  It  ii 
a  case  where  the  plaintiff  ia  entiUed  to  aubit^atisl 
damages,  the  court  baa  power  to  refuse  a  neif  tni! 
wilhout  the  consent  of  the  defendant  on  tbepl^ntif'i 
consenting  to  the  amount  of    the  dam^et   hsmg 
reduced  to  such  au  amount  aa  if  tt  had  baen  girsa 
by  the  jury   the    oourt  would  not  have  coniiiered 
exceaaive/'    The   learned  judge  a^si  expressei  tb.« 
.  opinion  that,  on  the  converse  oaie,  ^here  the  dimsig^i 
are  inadequate,  the  court  m^ght,  without  the  cont^iit 
of  the  plaintiff,  refuae  a  nev  trial  if  the  defend  lit  t 
were  willing  to  subcait  to  a  verdijt  for  an  increased 
amount.     The  £rst  observation  that  oooars  to  one  ii 
that,  if  tbejansdiction  can  only  be  exercised  with  tbe 
consent  of  one  party,  it  is  difficult  to  understand  ^hj 
tbat    of    the    other   party   should    not    be   eqm^j 
necessary.     I   do   not  doubt  that  auch   orders  hivi 
been    frequently    made,   but    they    have    not    b<«Q 
challenged*  and  in  the  vast  majority  of  osaas  the 
defendant  is  well  advised  to  submit  to  a  verdict  fo« 
the  reduced  amount  rather  than  incur  the  risk  tod 
expense  of  a  new  trial.     Nor  do  I  dotibt  that  tht 
power  (if  it  exists  1  would  be  convenient,  and  in  mo^ 
cases  do  substantiil  justice,  and  save  expeuse.    It  v 
Said  that  the  power  to  grant  a  new  trial  ia  a  di§- 
crt  t ion ary  power.     So  it  is  ;  but  it  ia  a  judicial  di^ 
cretion  to  bq  exercised  iu  acoor dance  with  asltkiA 
principlei  of  law*    The  court,  no  doubt,  is  not  boimd 
to  exercise  the  po  wer  on  the  ground  of  some  teohoiai 
miadfrection   or    wrong    admlstion    or    reJFcti^  d 
evidence  if  the  court  can  see  tbat  the  result  was  aoM 
affected  by  it^  and  substantial  j  ^tice  hai  been  dowfc 
And  the  court  may  impoae  terms   as  to  ootti  iod 
other  matters  within  ita  jurisdiction*    No  authority 
for  the  proposition  laid  down  in   BfU  v.    Lam$  m 
quoted  by  the  learned  judges  in  tbat  case,  ittd  bo 
authority  earlifir  thnn  that  case  was  brought  to  Mt 
atteotion  by  Mr.  Mathew  in  bis  very  cftnfid  tigtt* 
ment.    On  the  other  hand,  there  are  numn^om  Mv 
of  l^u-ned  judgaa  to  the  contrary.     Theexpraoa  wofds 
of  Jamea,  L.J,,  delivering  the  judgment  of  the  oovrt 
in  Fhiilipi'i  c^we-,  which  I  have  already  quoted,  nuif^ 
perhaps^  be  explained  by  sayiug  that  thU   point  WH 
not  present  to  the  learned  judge's  naind.     Bat  m 
Lefion     v.     Smith,     4     Kev,     &     Maa.    305,    Lard 
Den  man    said:    **It    is    dear    tbat    the    verdict  k 
at  all  events  for  too  mnoh.    We  cannot,  howevar. 
reduce    the    damagea    without  the  cotis«nt  of  b3l^ 
parties,  and  therefore  tbe  rule  must  be  tnide  ahia- 
lute  for  a  new  trisl/'  and  in  Frke  v*  Severn^  7   Binf* 
316,  at  p.  320,  Alderson,  J.,  said:  "But  Botbing  a 
more  usual  thanin  caaea  of  auanU,  where  fta  excw  iv« 
verdict  baa  been  given,  to  suggf  at  to  th#  ooimsel  t^ 
agree  to  a  turn  to  prevent  tbe  neoeaaitj  of  a  ne^ 
trials*'     In  th«  present  case  the  jury  gave  tbe  plaintii 
a  verdict  for  £5,000,  which  haa  been  redaoed  by  Ihi 
Court  of  Appeal  to  £  1,500.    The  appellant  tuocMfd 
in  convtnciog  the  court  tbat  tbe  amount  of  d*Bi^ 
given  by  the  jury  was  excessive,  and  that  th»i     ** ' 
oould  not  be  allowed  to  atand,  but  she  h&l  oot  I 
heard  on  the  queation  wiiether  the  reduced 
was  not  ala<:»  excessive.    What  waa  ahe  to  da  ? 
she  appeal  from  the  order  on  the  merits  ?     1 1 
be  diMcult  to  convince  the  appellate  txibunAl  tiial  I 
reduced      amount      waa    outrageous    when 
experienced  judges  bad  suggested  it  aa  fatr«    I  ttt 
quite  aware  that  I  am  differing  from  learned  ]ti4fH 
more  conversant  with  cases  of  this  kind  than  I  is- 
But  having  with  all  the  caution  impoaed  upon  «i  bf 
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that  knowledffe  oometo  the  oonoliiBion  that  the  order  of 
the  Court  of  Appeal  is  oontrarv  to  principle  and 
unsupported  by  any  reported  authority  except  Belt  v. 
Latoei,  I  am  of  the  opinion  that  the  appeal  shou'd  be 
allowed. 

Lord  BoBBKTSON  (read  by  Lord  Davey).— I  agree 
in  thinking  that  this  appeal  ought  to  be  aUowed,  and 
a  new  trial  ordered,  on  uie  ground  that  the  Court  of 
Appeal  had  no  power  witnout  the  consent  of  the 
defendant  to  give  decree  for  any  sum  for  damages 
other  than  that  fixed  by  the  jury.  It  appears  that 
there  has  been  a  certain  amount  of  practice  in 
accordance  with  the  course  complained  of,  but  I  do 
not  find  any  reasoned  vindication  of  this  practice ; 
and  now  that  the  matter  is  probed,  the  thing  is  on 
principle  indefensible. 

Order  of  Court  of  Appeal  revened,  and  a  new  trial 
ordered ;  both  parties  to  hear  their  oum  costs  here  and 
below;  cause  remitted  to  the  King's  Bench  Division. 

Solicitors,  Michael  Abrahams,  Sons,  &  Co* ;  Charles 
Bussell  db  Co. 


Nov.  28. 


Court  of  Appeal. 

From  Chan.  Div. 

(Vauffhan  Williams,  Bomer,  and 

Cozens-Hardy,  L.JJ.) 

Carroll  v.  Qrahah.  (a.) 

Practice^  Coits^Appeal^  Trustees  served  wUh  notice  of 
appeal^Appearance  by  counsel --Taxation. 

Notwithstanding  the  usual  practice  that  trustees  served 
with  notice  of  an  appeal  upon  the  construction  of  a  will 
are  entitled  to  their  costs  of  appearance  by  counset,  yet, 
in  taxing  such  costs,  the  taoiing-master  should  have 
regard  to  the  position  of  the  trustees,  and  especially 
whHher  it  was  such  that,  at  the  hearing  of  the  appeal, 
their  appearance  would  probably  be  required  by  the  court. 

Per  Vaughan  Williams,  L.  J. :  Trustees  served  with 
notice  of  appeal  and  holding  a  merely  neuircU  position, 
without  any  inttntion  of  taking  part  in  the  argument, 
ought  not  to  appear  by  separate  counsel  on  the  appeal. 

Appeal  from  Swinfen  Edidy,  J. 

The  action  concerned  the  administration  of  the 
estate  of  a  testator,  William  Carroll,  who  died  in  1851. 

An  administration  decree  was  made  in  1867,  under 
which  a  fund  representing  the  testator's  residuary 
personal  estate  was  paid  into  court  in  the  action. 

By  an  order  made  in  1903,  two  persons  who  had  in 
1902  been  appointed  administrators  de  bonis  non  of  a 
deceased  beneficiary  interested  in  the  residuary  estate 
of  William  Carroll,  obtained  an  order  to  carry  on  the 
prooeedings  as  plaintiffs.  They  then  presented  a 
petition  in  the  action  with  a  view  to  ascertaining  the 
title  of  various  claimants  to  the  fund  in  court.  The 
question  of  title  depended  upon  the  construction  of 
the  will  of  William  Carroll  the  terms  of  which  were 
obscure. 

Swinfen  Bady,  J.,  decided  against  one  of  the 
olaimaats,  who  thereupon  appealed. 

Notice  of  appeal  was  ser^  upon  the  suooessf  ul 
claimants,  and  also  upon  the  plaintiffs. 

Eve,  K.C.,  and  Vaughan  Hawkins,  for  the  appellant. 

Mark  Bomer,  for  the  respondents— the  other  claim- 
ants—was not  called  upon. 

(a.)   Beported  by  Pbrot  H.  Winpibld,  Esq., 
Barrister-at-Law. 


Thb  Court  (Vauohan  WnjjAKs,  Bombr,  and 
Cozens-Hardy,  L.JJ.)  adopted  the  construction  of 
Swinfen  Eady,  J.,  and  dismissed  the  appeaL 

J.  F.  Popham,  who  appeared  for  the  plaintiff, 
without  tsking  any  part  in  the  argument,  then  asked 
for  his  costs  of  appearance  in  aooordanoe  with  the 
usual  practice  in  the  case  of  trustees  or  other  persons 
standbg  in  a  fiduciary  position. 

Yauohan  WiLLLiMS,  L.J.— I  protest  each  time 
such  an  application  is  made  on  behalf  of  trustees,  but 
my  protest  seems  unavailing. 

BoMEB,  L.J. — ^The  practice  is  settled,  I  am  afraid, 
and  it  is  too  late  to  altar  it.  But  what  my  lord 
means  is  that  trustees  ou^ht  not  to  appear  upon  any 
appeal  unless  they  think  it  likely  that  thev  may  be 
caUed  upon  to  assist  the  court.  I  have  no  doubt  that 
the  taxing-master  will  have  regard  to  the  position  of 
the  trustees  in  the  present  case  in  taxing  the  costs. 

Cozbns-Habdy,  L.  J.~I  agree. 

Yauohan  Willlims,  L.J.— I  do  not  thiok  that 
mere  neutrality  should  be  supported  by  separate 
counsel.,  If  the  trustees  personallv  have  anything 
to  say  in  the  matter,  well  and  good.  Then  let  them 
be  represented  by  separate  counsel.  Bat  I  cannot 
understand  why  trustcies  who  are  absolutely  neutral 
should  appear  here  by  separate  counsel. 

In  dismisiing  the  appeal  the  court  ordered  that  the 
appellant  should  pay  to  the  respondents,  indudhig 
the  plaintiffs,  their  costs  of  the  appeal,  such  costs  to 
be  taxed  by  Uie  taxing-master. 

Solicitors,  Farrer  &  Co.;  Cunliffcs  <fc  Davenport. 


iDigfl  <Boui1  of  Jftiisttee. 


Chan.  Div. ) 
Farwell,  J. ) 


May  23,  24,  25,  26. 

HiQQiNS  AND  Another  v.  Bbtts.  (a.) 

Easement— Light — Prescription — Substantial  nuisance-^ 
Mandatory  injunction — Damages. 

The  defendant  sought  to  replace  his  old  building  by  one 
which  was  found  as  a  fact  to  seriously  interfere  with  the 
light  of  the  plaintiffs'  premises,  making  them  less  suitable 
for  biuiness  and  occupation.  A  mandatory  injunction 
was  granted. 

Thejudgmmt  of  the  House  of  Lords  in  Colls  v.  Home 
and  Colonial  Stores,  53  W.  R.  30,  [1904]  A.  C.  179, 
explained. 

Deprivation  of  light  is  on  a  par  with  other  cases 
of  nuisance,  and  an  injunction  will  be  granted  if  a 
substantial  nuisance  is  caused  thereby.  The  court  must 
look  at  the  amount  of  light  left  to  a  plaintiff  and  not  at 
the  amount  taken  away  from  his  easement  by  the  defend- 
ant's operations. 

Shelf er  v.  City  of  London  Electric  lightiog  Co.,  43 
W.  B.  238,  [1895]  1  Ch.  287,  upheld. 

Proper  terms  of  injunction  as  in  Yates  v.  Jack,  14 
W.  B.  618,  1  Ch.  295,  with  the  words  **  so  as  to  be  a 
nuisance  **  added. 

The   facts  in   this   case  were   as  follows:    The 

eaintiff  Higgins  was  the  lessee  of  a  public-house 
lown  as  the  Bed  Lion,  in  Cowcross-street,  Far- 
ringdon-street,  E.C.,  and  the  plaintiffs  Barclay, 
Perkins,  &  Co.,  brewers,  were  his  immediate  lessors. 
The  Bed  Lion  was  built  in  1880  with  a  narrow  front 

(a.)  Beported  by  C.  H.  Cabden  Noad,  Esq., 
Barrister-at-Law. 
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on  to  Gowcross- street,  a  wide  thoroughfare,  ftod  an 
extended  frontoge  to  BeDJamin- street,  a  narrow  lane 
openiBg  ont  of  Oowcrose-street.  Alang  the  Ben- 
iftmin-street  front,  lookiog  from  Coworoas- street 
were  aituat^d  on  the  ground  floor  a  pnblio  bftf,  a 
private  bar,  a  ad  a  laloon  bar*  tlie  la^t  beicg  lighted 
by  a  glazed  door,  and  having  on  ita  further  aide  a 
wtni^ow  looking  out  on  a  ftmall  yard  enclosed  by  high 
walls.  Opposite  to  this  front  had  alwaja  existed 
since  1880  a  chin  a  and  glasi  warehouse,  about  thirty- 
two  feet  high,  with  no  windows  except  towards 
Cowcroas-street  This  builditig  lay  opposite  th« 
plain  tiff 'fl  pubHe  and  private  bars,  which  derived 
moat  of  their  light  from  Co wcross 'Street  Bat  at  a 
point  opposite  to  the  windows  of  the  private  bar  this 
old  warehouse  endes3,  and  there  was  a  gap  with  a 
wail  only  eleven  feet  high  for  a  distance  of  nioe  feet» 
which  then  aloped  up  to  eight een  feet  high  at  a 
distance  of  twenty  feet  from  the  warehouse*  Then 
came  ao  other  building  some  thirty^one  feet  high  on 
va  average.  Opposite  to  this  gap  waa  the  glazed 
door  of  the  aaloon  bar,  and  on  the  firat  floor  the 
windows  of  ft  dining *roomi  Btyond  were  wiudows 
lighting  a  ataircase,  p^ntry^  scullery,  and  pothonse, 
all  dtriving  sabitantial  light  from  this  gap.  The 
new  building  propoeed  to  be  erected  by  th^  defendant 
had  a  uniform  height  of  thirty-eight  feet^  and  entirely 
blocked  up  the  gap  previously  existing. 

This  action  claimed  an  iL«j  auction  to  prevent  the 
defendant  from  baildini^  no  aa  to  cauae  a  aubatintial 
nuisance  to  the  plain tiffd  in  the  enjoyment  of  their 
easement  of  liftht^  and  the  writ  was  framed  on  the 
lines  suggeated  by  Lord  Macnaghten  in  the  case  of 
Colli  y.  Home  and  Colonial  8tor€t,  53  W.  R.  30. 
[1904]  A.  0*  179,  An  interim  injunction  bad  been 
granted  last  sitlingSj  bat  the  defendant  had  continued 
to  build.  On  a  motion  for  committiil  arraogements 
had  been  made  to  so  spend  building  at  the  point 
where  the  old  gap  had  commenoed. 

Evidence  was  given  to  show  that  there  had  been 
and  would  be  a  Berioua  interfere uce  with  the  Hght  of 
the  Bed  lion,  both  for  buainesB  purpoaea  and  as  a 
rfiidence>  and  that  old  cuatomers  had  ceased  t3  use 
the  saloon  bar  because  of  the  gloominess  of  the  room, 
The  damage*,  so  far  as  they  could  be  eatimated,  were 
placed  at  £900,  inoludipg  suma  for  extra  gas  and  for 
redeeoratioD. 

The  defence,  in  substance,  was  that  the  light  left  to 
the  plaintiff^i'  building  would  be  enough  for  all 
reasonable  requirements^  and  alter  natively  that  thia 
waa  acaie  for  damages  and  not  for  an  injuDctioD, 

Jenkins,  EC*  (L.  B,  SehaiU'an  and  Garden  Noad 
with  him),  for  the  plain  tiff  a, — A  very  substantial 
injury  to  the  light  of  the  Bed  Lion  and  to  the 
buiineas  carried  on  there  baving  been  proved,  the 
remedy  is  a  perpetual  injunotion  against  the  defendant. 
Before  the  decision  of  the  House  of  Lords  in  the  case 
of  Colh  V.  Homt  and  Cdonial  Stores  the  plaintiffs' 
right  to  this  relief  would  have  been  us  questioned » 
Even  in  that  case  the  House  of  r^ids  accepted  Bark 
y.  Stace^t  2  Car.  &  P.  465,  and  Parkfr  v.  Smith, 
fi  Car.  &  P,  438,  aa  ah  owing  the  proper  direction 
to  give  to  a  jury,  Tbe  damages  here  are  large  and 
extremely  difficult  to  asseis,  and  to  force  the 
plaintiffs  to  sell  their  rights  tn  an  estimatei  how- 
ever liberal  J  would  be  extremely  opprestive, 

Upjohn,  K.C*,  and  /,  Tfinntr,  for  the  dt^fendant  — 
The  House  of  Lords  in  the  Colli*  cate  have  said  that 
no  injuuction  ahonld  be  granted  if  damages  are 
sufficient  I  and  fb^y  have  overruled  Scott  v.  Fty^e,  34 
W,  B,  466,  31  Ch,  D*  554,  What  they  meant  it 
shown  by  the  decision  cf  the  C^vurt  of  Appeal  an 
Kiney.  Ml^,  ante,  at  p.  463,  [i905J  I  Cb.  4S0.  If 
the    court    takea  a    stnoua    view    of    the  probable 


damage*,    however,  the   defendant    will   prefet  m 

iojunclion. 

Faetvkll,  J,— laaimuoh  at  this  it  the  first  cmee  I 
Uave  tried  as  to  lights  aiooe  Colli'  caie  I  will  aay  »  few 
words  as  to  my  understanding  of  t bat  case.  I  think  it 
is  plain  if  it  had  not  been  for  the  decision  of  CotUi*  <^m 
in  the  House  of  Lords  that  this  action  would  nevBr  hare 
been  defended.  I  do  not  aay  that  Mr.  TTpjolin  hat 
Slid  so,  but  I  tbitik  it  is  plain  that  there  is  a  general 
impression  that  ColW  cmt  has  disturbed  the  ancient  rules 
of  thi^  court  aa  to  lights  to  a  very  much  greater  ex- 
tent than  it  really  has.  I  have  carefully  studied  t^e 
speeches  in  Colh'  ca«s  and  also  the  exposition  of  it  by  the 
C^urt  of  Appeal  in  Ktne  v.  JaUtf,  and  ^o  Bray,  1,* a, 
recent  dedsion  in  Amhl^r  v.  Gordon,  in [1905]  1  K.  B. 
417,  The  result  I  have  corns  to  I  have  attemptei  to 
put  down  as  shortly  aa  I  can  without  refeiriog  to  the 
various  speeches  upon  which  CoUa'  oaie  is  founded. 
Apart  from  express  contract  or  grant  the  owner  of  a 
bouse  baa  no  right  to  any  access  of  light  to  the  windo** 
thereof  over  his  neighbjur's  land  until  he  has  ecqeiied 
it  by  prescription  or  under  the  A^^  When  he  neji  td 
acquired  it,  he  hae  a  hou^e  with  an  easement  uf  Ugihl 
attached  to  it.  Any  substantial  iaterferenoe  witli  bii 
comfortab^.e  use  and  eoj'^yment  of  his  bou8»,  eoeonl> 
ing  to  the  usages  of  ordinary  persons  in  that  loctlitTt 
is  actionable  as  a  nuisance  at  common  law.  H'« 
neighbour *s  brick  burning  or  fried  fiah  ahop  may  bt 
a  nuisance  in  respect  of  amell,  his  pesUe  and  mortar 
in  respect  of  noise,  and  in  like  manner  hie  net^hboor't 
new  building  may  be  a  nuisance  in  respect  of  U^hK 
The  diffi?rence  between  the  right  to  light  and  the  r^t 
to  freedom  from  smell  and  noise  is  that  the  former  baa 
to  be  acquired  aa  an  easement  in  addition  to  the  right 
of  property  before  it  cin  be  eo forced^ tbe  two  leltPT 
are  ah  inUio  incident  to  the  right  of  property,  b  n  tU 
wrong  done  h  in  bcth  cases  the  same — natziEly«  tte 
diatnrbance  of  the  owner  in  bii  enjoyment  of  tie 
house*  Inafmnch  as  the  acquisition  of  the  etteemeftt 
was  a  necessary  condition  precedent  to  tbe  r%bt  of 
ane,  the  courts  appear  to  have  aidress^d  themeelwe 
rather  to  the  extent  of  the  easement  acquirei  and  tbe 
amount  of  such  easement  taken  away  by  the  defenJ* 
ant  than  to  the  sufficiency  for  ordinary  pnrpaefli  d 
the  amount  of  light  kft ;  so  much  so  that  naeny  es* 
pressiona  can  be  found  that  lend  aupport  to  Um 
argument  that  the  right  to  light  wan  a  right  of 
pr^tparty  for  which  trespass  would  Jie,  The  doMiBWli 
owner  waa  never  entitled  either  by  preecsip^Oft  V 
under  the  Act  to  all  the  light  tbat  cams  thfOttiJh  Ilit 
windows ;  it  was  not  enough  to  show  that  aoiue  1%^ 
had  been  taken,  but  the  question  alwaya  wae  whether 
so  much  had  been  taken  as  to  rauaa  a  nu^sanoe ;  Wl 
for  many  jeara  the  tendency  of  the  court  hes  b«iii  to 
measure  the  nuisance  by  the  amount  taken  from  ih« 
light  acquired,  and  not  to  oonalder  whether  tbe  lifRhl 
left  was  sulEcient  for  the  reasonable  comfort  of  tba 
houie  according  to  ordinary  requirements.  If  a  anan 
bad  a  house  with  unusually  excellent  ltghte«  it  wee 
treated  as  a  nuisance  if  he  was  deprived  of  »  eaV 
stantial  part  of  it,  even  although  a  fair  amottct  Ipt 
ordinary  purposes  waa  lef  ^  It  is  m  this  retpidlf  aad 
also  by  negativing  the  eu^geation  of  any  ri^hl  oi 
property  in  light,  that  Cdls^  cait  baa  to  my  miml  re- 
adjusted tbe  law ;  it  is  still,  as  it  alivays  bai  been,  a 
question  of  nuisance  or  nonuiaance;  bnt  tbe  teet  ol 
nuisance  is  not.  bow  much  Hght  haa  been  tekao,  md 
is  that  encngb  materially  to  leiaen  the  enjoy weet 
and  use  of  the  house  that  the  owner  hid  ptwHoodf 
had  F  but,  how  much  isleftj  and  it  that  enough  for  tb^ 
com  for  table  use  and  enjoyment  of  the  hoaae  e«o(?a<rd- 
in^  to  the  ordinary  require oienti  of  menlctiidF  Thki 
latter  is  the  direction  in  B(t<Ji  v*  Stacey  In  3  C«  ft  P*. 
p.  46o,  quoted  in  ColW  erne,  [1804]  A,  C,  p,  157. 
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This  puts  the  case  of  oiiisance  by  interfereooe  with 
light  on  the  same  footing  as  other  oases  of  nuiraDoe — 
for  example,  noise;  for  apart  from  the  qaestion  of 
locality,  whioh  is  always  important  in  consideriog  the 
question  of  nuisance  or  no  nuisance,  the  fact  that  the 
owner  of  a  house  had  enjoyed  exceptional  quiet  gave 
him  no  right  to  more  ^an  the  ordioary  freedom  from 
extraordinary  noises.  The  difficulty  arises  from  the 
necessary  limitation  of  the  plaintiff's  right  to  the 
extent  of  his  ancient  wiodowr. 

That,  to  my  mind,  is  the  alteration  whioh  the  House 
of  Lords'  decision  has  made.  There  are  various  other 
suggestions  thrown  out  b^  the  noble  and  learned  lords 
which,  of  coarse,  are  entitled  to  careful  consideration 
when  they  may  arise.  For  instance,  this  question  as 
to  the  greater  freedom  of  the  court  with  regard  to 
exercising  a  judicial  discretion  as  to  granting  an  in- 
j auction  or  not.  Bat  according  to  my  understanding 
the  mere  opinions  of  the  n  .b!e  lords,  as  apart  from 
decision,  do  not  overrule  the  deciiions  of  the  Oonrt  of 
Appeal,  which,  at  any  rate  so  far  as  the  jadp;es  of 
first  instance  are  concernfd,  must  remain  binding 
upon  them  until  they  are  in  fact  overruled.  That  h9s 
reference  rather  to  the  case  of  Shelf er  v.  City  of 
London  Electric  Lighting  Co%  I  cannot  say  that  I  can 
read  anything  in  ColW  case  as  overruling  that. 

I  am  reheved  from  ocnsidering  the  question  of 
injunction  or  no  io junction  in  this  case,  because  the 
damages,  as  I  have  intimated,  are  so  substantial  that 
Mr.  Upjohn  prefers  not  to  argue  the  question  ai  to 
whether  I  shoald  or  should  not  grant  an  injunction. 

Kow,  the  case  here  is  reasonably  simple.  There 
are  two  plaintiffs,  the  plaintiff  Higgins  as  tenant  in 
possession  for  a  term  of  nearly  thirty  years  unexpired, 
and  the  plaintiffs  Barclay  &  Perkins  sis  lessees  for  a  lease 
of  between  thirty  and  forty  years,  for  whidi  they  gave 
about  ten  years  ago  the  sum  of  something  Jike 
£15,000,  of  a  house  csUed  the  Red  L!on  in  Cowoross- 
street.  ^  The  house  in  question  has  an  exceptionally 
good  light  to  the  west.    It  faces  over  a  large  open 

Sace,  where  the  Farringdon-street  Station  of  the 
etropolitan  Bailway  stands.  The  front  of  the 
building  in  question  is  cot  in  Oowcross-street,  but  is 
in  Benjamin-street.  Benjamin-street  is  a  narrow 
street  of  some  thirteen  feet  in  width.  Opposite  the 
plaintiff's  premises  at  one  time  was  an  old  buildhig 
which,  at  the  particular  point  in  question  in  this 
action,  had  a  gap  in  it  of  some  considerable  size. 
The  gap  was  eleven  feet  high  at  the  lowest  point ;  it 
then  rose  by  a  sloping  roof  to  an  apex  which  I  think 
was  eighteen  and  a  half  feet  high ;  the  width  of  the 
gap  at  its  narrowest  was  eleven  feet,  and  at  its  widest 
twentv  feet.  The  defendant's  proposal  is  to  build  up 
the  wnole  of  this  gap,  and  to  add  an  extra  height  of 
six  feet  alonic  the  whole  of  the  former  building, 
whioh  at  the  Cowcross-street  end  was  thirty-two  feet 
high.  Now,  I  have  no  hesitation  whatever  in  finding 
that  this  erection  of  a  hoase  on  this  side  so  close  to 
the  plaintiff's  premises,  and  having  the  effect  that  it 
has — ^which  I  will  refer  to  in  a  moment — on  soue  of 
his  windows,  is  a  nuisance  in  the  sense  in  whioh 
I  have  already  expressed  mjself.  The  windows 
which  I  find  to  be  affocted  are  these.  There  is, 
first  of  all,  on  the  ground  fioor  a  private  bar.  As 
regards  the  private  bar  I  think  the  interference 
is  not  very  much,  for  this  reason,  that  the  only 
window  affected  now  is  a  window  which  was 
formerly  a  door,  and  I  am  not  sure  whether  when 
they  were  transposed,  window  and  door  instead 
of  door  and  window,  that  that  particular  room  would 
have  had  such  b'ght  as  is  now  affected  by  the 
plaintiff's  building.  I  really  put  that  bar  out  of 
consideration.  The  saloon  bar  is  to  my  mind  very 
materially  affected.  There  was  ori|;inally  a  window 
there  which  has  now  been  made  into  a  door  with 


glass  panels  in  it,  and  recessed  back  to  a  depth  of 
three  feet  t^o  inches.  The  door  has  glass  panels  in 
the  face  of  it.  The  saloon  bar  itself  is  an  ugly- 
shaped  room.  The  only  other  window  it  has  is  a 
small  window  facing  the  east,  and  looking  into  a 
yard  of  a  very  small  size,  with  a  dwarf  wall  opposite 
it  and  a  very  high  building  fifteen  feet  off.  The 
window  has  a  reflector,  and,  as  one  of  the  witnesses 
told  me,  a  window  that  is  of  any  use  at  all  is  never 
spoilt  by  having  a  rf  fiector  put  to  it ;  it  is  because 
the  window  was  not  of  much  use  in  itself  that  the 
reflector  was  put  there.  That  is  the  light  the  saloon 
bar  gets  from  that  side,  and  there  may  be  some  very 
small  amount  of  light  coming  through  from  the 
front,  through  Cowcross-street  and  possibly  to  some 
extent  a  diffused  light  through  the  side  windows  of 
the  public  bar  in  Benjamin-street.  I  think  the 
amount  of  light  that  comes  from  that  is  almost 
negligible,  because  it  has  to  travel  from  Cowcross- 
street  over  a  distance  of  some  thirty-five  feet,  and  it 
has  to  pass  over 'a  glass  partition  seven  feet  high 
between  the  publio  bar  and  the  private  bar,  and  then 
through  a  glass  partition  running  up  to  the  whole  of 
the  height  of  the  ceiling  before  it  gets  to  the  saloon 
bar  at  all.  The  amount  of  li|;ht  that  the  salorn  bar 
can  derive  from  that  must,  I  think,  be  extremely  small. 
But  I  find  as  a  fact  on  the  evidence  that  I  have  heard 
that  before  the  defendant's  buUding  was  put  up,  by 
resson  of  this  gap  which  g^ve  a  very  good  light  to 
the  door  of  the  saloon  bar,  that  the  saloon  was  a 
reasonably  well-Ughted  and  comfortable  room.  It  is 
now  a  dark  and  gloomy  room,  and  the  business  of  the 
plaintiff,  Mr.  Higgins,  therein  has  been  undoubtedly 
seriously  affected  and  prejudiced.  I  think  the  plain- 
tiff and  his  wife  and  his  customers  were  straight- 
forward trustworthy  witnesses  who  gave  their 
evidence  very  weU,  and  I  accept  their  testimony. 
The  saloon  bar,  therefore,  in  my  judgment,  has  been 
materially  injured.  The  same  remark  applies  to 
the  pothouse,  which  after  all  is  a  place  where 
a  great  deal  of  work  is  being  done  all  day 
long,  and  also  to  the  staircase  window  to  some 
considerable  extent*.  No  doubt  the  window  is  a  very 
small  one,  and  the  staircase  is  lot  a  very  convenient 
one.  It  has  a  o'rcular  window  at  one  place,  and  it 
has  a  window  up  above  on  a  sort  of  half  fioor.  The 
light  to  both  these  windows  is  materially  interfered 
with  by  the  defendant's  building,  and  that  staircase 
is  undoubtedly  prejudiced.  Then  there  comes  on  the 
first  fioor  the  scullery,  which  is  interfered  with  to  some 
extent,  but  not  so  much,  and  the  dinioff-room,  whioh 
to  my  mind  is  extremely  interfered  with.  There  the 
defendant  has  left  to  the  plaintiff  thirty-two  degrees 
of  light  only.  He  had  before  seventy-nine  degrees. 
As  I  have  already  said,  I  have  not  to  consider  now 
that  he  has  tsJcen  away  so  much  as  forty-seven 
degrees,  but  I  am  to  consider  that  he  has  left  him 
only  thirty-two.  This  is  the  dining-room  of  his 
house,  a  house,  as  I  have  said,  which  cost  a  consider- 
able amount  of  money.  The  defendant  has  put  a 
wall  where  there  used  to  be  an  open  space  going 
right  down  in  front  of  the  window.  He  has  put  a 
wall  there,  cutting  that  space  off  and  leaving  only 
tMrty-two  degrees  of  lignt,  where  formerly  there 
were  seventj-nine.  In  my  opinion  that  is  a  most 
material  injury.  I  put  out  of  sight  the  passage  at  the 
back,  because  I  am  not  quite  sure,  havhi|;  regard  to 
some  of  the  statements  in  the  speeches  in  ColW  cate 
whether  I  ought  or  ought  not  to  consider  a  passage 
which  only  gets  its  light  in  the  inconvenient  manner 
which  has  been  described.  Therefore  I  will  no 
weaken  my  judgment  by  laying  any  stress  upon  that 
passage. 

The  result  is  that  I  find  as  a  fact  that  there  has 
been  a  substantial  deprivation  of  light  sufficient  to 
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render  tbe  oconpation  of  the  house  nDGomfortflble  and 
to  prevent  tbe  plaintiff  earryiDg  oo  hia  accustomed 
buBineifii  that  of  a  Hcetifled  victualler,  oo  the  premises 
as  beneficially  as  be  had  done  beforei 

As  to  the  form  of  injunctlox],  we  have  dieeusied  that 
queation,  and  I  propose  to  adopt  as  nearly  &s  I  can 
tdord  Macnaghtett'fl  suggeation— tbat  is  to  say,  to 
grant  the  injunction  in  the  form  adopted  in  the  case 
of  Yates  y.  Jack  with  the  additional  words  **so  as  to 
be  a  nnitanoe ''  qualified  by  stating  that  this  ii  not 
to  prevent  the  defendant  from  buildiDg  from  the 
Co wcross- street  front  to  opposite  the  piUar  of  the 
door* post  of  ihe  private  bar  on  the  west  to  the  height 
shown  on  his  plan. 

As  regards  t  he  rest  there  will  h  a ve  to  be  a  m  and  atory 
injunction,  but  I  propose  to  give  liberty  to  apply, 
beoapee  I  undemtand  that  there  is  a  prospect  that  the 
archite&ts  of  the  plaintiff  and  defendant,  who  appear 
both  to  be  reisonable  men,  will  be  able  to  arrive  at 
tome  arrangement  which  wiU  render  it  nnnecesiary 
for  the  court  to  specify  with  exactitude,  if  it  be  indeed 
the  duty  of  the  court  bo  to  do,  the  amount  which  the 
defendant  has  to  pull  down.  There  is  an  obvious  con- 
yen  ieece  in  this,  be  cause » assuming  tbe  ordinary  prac- 
tice to  be  as  I  believe  it  is,  and  as  suggested  by  Mr« 
Jenkins,  that  I  should  simply  make  the  order  that  the 
deft  n dan t  should  pull  down,  so  ai  to  comply  with 
tbe  order  not  to  commit  a  nuissnoa,  it  womd  leave 
this  queiiion  to  be  determined  on  a  motion  to  commit, 
ft  moat  inconveDient  way  to  try  it,  I  hope»  therefore, 
that  the  parties  will  be  reasonable  and  will  try  to 
ftrrtye  at  some  modm  Gperandi  which  will  suit  both 
pat  ties,  I  g  i  ve  them  1  ib  er  t  y  to  appl  y  an  d  if  c  eoessary 
I  hope  I  shall  be  able  to  assist  them  if  any  point  arises, 
but  I  have  no  desire  to  sit  as  an  architect  and  deter- 
mine  between  two  oontiictiDg  plans. 

Injtindion  granted* 

Solicitors  for  the  plaintiffs,  Maraon,  Son,  tfc  Hai^h. 

Solicitors  for  the  defendant,  Lftta  BrotherB, 
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SwinfenEady,jJ  March  20,  27. 

HUMFBBBYa  V.  MOBTEK.   (a»)  ' 

Landlord  and  ti^mnt^L^ttae^lUhef  againei  for/dture 

for  jion*paymmt  of  ground-rent^  Ufidcrlmse—Neccs^ 

sar^  parim — Oriip'nal  lessee  and  asifgnet — Mort^agte 

hy  %uh  demhe—Time— Pra  d  ice — Co»(s—  Common  La  iv 

Pmmdurt  Ads,  1832  (U  d  16  Vkt  c.  76),  ss.  2U>, 

211,  212  ;  and  1860  (23  iSc  24  VicU  c.  126),  9.  h 

In  an  adimi  by  the  jnortgmjtt^  of  a  Imsthold  houH^ 

holding  hy  mb-dentm  of  an  nnd^rhaae,  daitmng  rtlitf 

from  forfiiture  of  the  leaiK/or  non-paymtnt  of  n?**!,  the 

lessw,  who  had  rtco^ertd  paeetsion  of  the  prankfa  (n  an 

aeticn  of  fjedment  for  non~jiaymfnt  of  reni,  dt omitted 

their  right  to  rditf  undtr  iht  equitable  jurisdidlm  and 

the  Common  Law  Procedure  AcU,  1852  and  IStiO,  s.  1, 

Oft  the  ground  that  the  original  lessee  and  an  assigmehad 

not  been  made  parties  to  the  adion, 

Heldf  that  as  under  the  circnmstances  the  original 
Uisee  had  become  hankrupt  in  IBl't  and  that  his  trmtve 
hud  oiiigned  tht  lease  to  an  assignee  who  had  disappeared 
and   had  not  been  heard  of  for  twenty -six  years,  the 

?fcntTalrnh  that  in  an  application  for  relitf  by  under- 
essces  ayaimt  forfeiture  of  the  head  lease,  the  original 
lessee  should  be  made  a  patty  to  the  jtroceedinys  might  he 
disptnaed  with,  both  as  regards  the  original  lessee  and  the 
assignee. 

(a.)  Beported  by  A,  E>  Taylottr,  Esq*,  Bartiitet^ 
at-LiWi 


Hare  v.  Elms,  41  If.  JL  297,  [1893]  I  Q,  B.  ^0^,4%$- 
cueud. 

The  order  in  Howard  v.  Fanshawe,  43  IF,  B*  64Si 
[1895]  2  Ch.  581,  as  to  the  coats  of  the  appHemU  fifr 
relief  Jbllowed. 

NeftboU  t^  Bingham,  72  £,  T.  852,  43  IF.  M.  JH'f , 
89,  disiingiiiahedu 

Witness  action. 

The  plaintiffs  were  the  mortgagees  of  a  Ieaa«hold 
bonse,  holding  under  an  underlease,  and  thej  *^^"*m4 
relief  from  forfeit nre  for  the  non-payment  of  gronnd- 
rent. 

On  the  1st  of  May,  1S72«  certain  prsnases  w«n 
demised  to  a  lessee  for  a  term  of  ninety-nine  yean* 
frcim  the  24  th  of  June,  187D,  at  £6  lOs*  per  anntim« 
by  the  predecessors  in  title  of  the  leaser  in  the  present 
ciSf,  a  mortgagee  being  also  a  party  to  the  demise. 
tThere  was  the  usnal  proviso  for  re-entry  on  nan- 
payment  of  rent,  or  the  breach  of  any  of  Hm 
covenants,  and  the  lessee  paid  the  insurance.  Lalir, 
the  affairs  of  the  lessee  having  been  liquidated  by- 
arrangement,  a  tmslee  was  appointed  who,  with 
others,  in  March,  1878,  assigned  the  term  to  an 
assignee. 

Tee  assignee  having,  in  187©,  mortgaged  Uit  bM 
premises  for  the  residue  of  the  term  (less  one  day), 
went  off  J  and  had  not  linos  been  heard  of,  n^r  did 
anyone  know  where  he  bad  gone»  nor  coald  ho  bt 
traced  anywhere*  Under  a  statutory  power  of  lali 
the  uoderlease  was  disposed  of,  and  finally  wu 
assigned  to  one  £urch« 

On  the  1st  of  March,  1899,  he,  as  mortgagor,  mat%r 
gaged  the  said  premises  to  the  predecesson  in  title  ol 
the  present  plaintiffs  for  the  residue  of  the  < 
term  (lest  three  days),  and  later  ptit  a  charge  i 
in  favour  of  certain  second  mortgagees. 

In  November,  1904,  the  mortgagor  having  faOcd 
to  pay  the  rent,  possession  waa  obtaiaed  by  tlia 
lessor  on  execnttcn  under  a  writ  of  ejeotmint^ 
and  he  subsequently  r^Ut  the  premises  to  the  oocmpy* 
ing  tenant*  The  day  after  tbe  lessor  bad  obtaiead 
possession  the  plaintiffs  first  became  awaie  of  tht  pto- 
ceedings  in  ejectment,  and  early  in  Deoember»  19(H, 
begsn  this  action  against  the  lessor,  mortgagor,  mnA 
the  apcond  mortgagees  for  relief  under  the  eqnilftbLi 
jurisdiction  and  the  Common  Law  Proaednre  Mjc^ 
claiming  that  they  were  eotitled  to  a  leaae  from  the 
lessor  for  their  mortgage  tsrm  subject  to  tbe  exiitiag 
tenancy  on  their  paying  all  arrears  of  rent  and  tbi 
costs  of  tbe  ejectment  action  and  all  other  cottt  and 
certain  premiums  on  insurance  paid  by  the  Iteiar. 
The  lessor  contended  that  no  ordinary  relief  ooidd  b* 
given  under  the  equitable  jurisdiction  nor  th«  and 
Acts  in  the  abtence  of  the  lesieo  and  assignee  of  tiM 
head  lease. 

Johnston  Edwardsj  for  the  plain tiSii. — BsotioiL  4  ol 
tbe  Conveyancing  Act,  1892  (&o  &  50  Viot.  c  13),  ia 
inapplicable;  and  see  ^<?ffef s  t.  Bice,  40  W»  E,  48^, 
[1892]  2  Ch.  170. 

He  referred  to  JIare  v.  Elms,  41  W.  B.  2&7,  [leWl 
1  Q  B,  BOi,  607,  611 ;  Oiuu  v,  Bon^ll,  52  W.  A,  387, 
[1904]  1  K.  B.  601;  Howard  v.  Fanshaiffe,  43 
W*  E.  646,  [1895]  2  Ch,  581,  44  W.  E,  Dig.  87 ;  Om 
Common  Law  Procedure  Aot,  1852  (l^  &  19  Viot.  o. 
76),  BS.  210,  211,  212;  and  the  Cotnmon  Law  Pm* 
cedure  Act,  1860  [23  &  24  Vict.  c.  126),  w,  L 

Eve,  K,C.,  and  Jason  Smith,  for  the  l«isor.--Wa 
rely  on  our  legal  positioo,  and  one  must  look  at  tl 
apart  from  the  C jn?eyanoing  Act,  but  having  Kgard 
to  the  old  cases  in  equity  i  see  Hare  v*  Elms,  4t  W.  E. 
297,  [18931  1  Q.  B.  604 ;  Gray  v.  Bonsall,  62  W.  lU 
387,  [190i]  1  K.  B,  601,  on  p,  606.  [SwiotM  Baiit» 
J.— Doe  dem.  tTkitJUld  r.  Boe,  3  Taunt*  402.]  Tluil 
decides  that  a  mortgagee  of  a  lease  has  the 
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relief  against  forfeiture  for  ejectment  for  non-pay- 
ment of  rent  as  a  lessee  against  whom  the  reodvery 
is  hftd.  [SwmrjEN  Eady,  J.— Here  the  original 
mortgsgee  is  a  bankrupt.]  I  agree.  Formerly 
a  oourt  of  equity  never  relieved  against  for- 
feiture other  than  a  money  forfeiture:  White  v. 
Wamett  2  Mer.  459 ;  and  see  Turner,  Y.C.,  in  Gregory 
V.  WiUon^  9  Ha.  683.  Down  to  Lord  St  Lsonards' 
Act  a  oourfe  of  equity  could  not  restore  the  land  to 
the  tenant,  but  this  was  altered  by  22  &  23  Yiot.  o. 
35,  s.  4.  We  are  in  possession.  Section  14,  sub- 
section 1,  of  the  Conveyanofaig  Act  repeals  this,  so 
the  landlord  is  ^restored  to  the  position  he  was  in 
before  the  Act  22  &  23  Yiot.  c  35,  s.  4,  and  the 
Cionyeyancing  Act,  1881. 

Johnston  Edwarde  replied. 

8.  B,  Earle,  for  second  mortgagees. 

W.  A,  Pedc,  for  mortgagor. 

March  27.~Swii!rF£N  Eady,  J.— The  plaintiffs  here 
are  the  mortgagees  of  a  leasehold  house.  The  defend- 
ant Morten,  who  alone  has  appeared,  has  recovered 
judgment  in  an  action  for  the  recovery  of  the  premises 
for  non-payment  of  ground-rent  payable  under  Ids 
lease.  The  action  was  begun  in  July,  1903,  but  the 
writ  of  possession  was  not  executed  until  the  24th 
of  September,  1904.  It  was  not  until  the  17th  of 
November,  1904,  that  the  plaintiffs  iu  this  action 
acquired  Imowledge  of  these  ejectment  proceedings, 
and  on  the  8ch  of  D.'cember,  1904,  the  writ  iu  this 
action  was  issued.  It  is  to  be  observed  that  the  only 
ground  on  which  the  landlord  has  brought  his  action 
was  for  non-payment  of  rent,  and  no  other  matter 
entitling  him  to  re-enter  has  be^  proved,  and  no  notice 
given  under  the  Conveyancing  Act.  The  plaintiffs 
come  in  within  due  time,  and  seeking  reli^,  which 
would  follow  as  a  matter  of  course.  According  to  the 
long  established  practice  of  the  Chancery  Division  for 
non-payment  of  rent,  it  would  in  certain  cases  grant 
relief  to  the  lessee,  and  in  the  same  way  equity  would 
have  done  so.  Therefore,  if  the  plaintiffs  came  within 
due  time,  they  would  obtain  relief  as  a  matter  of  oourse. 
Now  the  defendant  contends  that  the  plaintiffs  cannot 
obtain  this  relief  on  account  of  the  non-appearance  of 
the  origined  lessee  and  assignee,  having  regard  to  the 
decision  in  Hare  v.  Elm9,  41  W.  B.  297,  [1893]  1  Q.  B. 
604, 607,  611,  and  that  their  absence  precluded  relief 
from  bein^  granted.  It  was  pointed  out  in  that  case 
that  where  a  lessee  or  others  are  daioiing  relief,  as 
Day,  J.,  said,  "they  must  bring  the  proper  parties 
before  the  court,  or  give  some  good  excuse  for  not 
doing  so  "  ;  and  the  present  Master  of  the  Bolls  con- 
curred, on  the  ground  that  by  granting  relief  some 
liability  might  be  imposed  on  the  lessee,  and  in  Ids 
absence  it  would  not  be  right,  until  he  had  appeared 
and  had  an  opportunity  of  being  heard.  I  am  of 
opinion  that  ttie  present  circumstances  are  such  that  a 
sufficient  reason  has  been  given  on  the  facts  proved 
for  not  making  the  lessee  or  assignee  parties  to  the 
action.  The  lessee  was  long  ago  a  oankrupt,  and  his 
lease  was  assigned,  and  the  assignee  has  long  ago 
disappeared ;  he  was,  I  believe,  once  in  the  army, 
and  htks  not  been  heard  of  for  nearly  twen^-seven 
years.  Under  the  circumstances,  I  am  of  opimon  that 
the  plaintiffs  have  shewn  sufficient  special  grounds 
why  the  original  lessee  and  the  assignee  need  not  be 
made  parties. 

The  second  point  on  which  stress  was  laid  was  with 
respect  to  the  oovenant  to  insure.  The  practice  of 
the  GoQxt  of  Clumcery  where  a  lessor  was  proceeding 
by  ejectment  was  to  grant  him  an  injunction  so  far 
as  it  related  to  tiie  action,  leaving  him  to  go  on  witii 
his  claim.  [His  lordship  here  stated  the  facts  with 
respect  to  the  insurance,  adding  that  in  his  opinion 


the  plaintiffs  had  been  diligent  and  not  negligent  in 
keepine  it  on  foot,  as  they  were  not  mortgagees  in 
possesstOQ.]    It  seems  t>  me  clear  that  the  plaintiffs 
are  entitled  to  succeed  in  the  action. 
I  will  now  hear  counsel  on  the  question  of  costs. 

Johnston  EdwardSf  for  the  plaintiffs.^  The  costs 
should  be  as  in  Howard  v.  FaneJuiwe,  43  W.  B.  646, 
[1895]  2  Oh.  581,  on  p.  592.  Beally  here  it  is  an 
undefended  action,  and  the  defendants  have  failed  on 
every  point. 

Eve,  K,C,,  for  the  lessor,  relied  on  NeiwhoU  ▼. 
Bingham,  72  L.  T.  852,  43  W.  B.  Dig.  89. 

Johnston  Edwards  replied. 

SwiNTEN  Eady,  J.—The  proper  order  as  to  costs 
will  be  to  follow  the  order  in  Howard  v.  Fanshawe. 
I  think  the  plaintiffs  are  bound  to  pay  the  costs  of  the 
action,  except  those  that  have  been  mcreased  by  the 
lessor's  resisting  their  daim  to  relief,  but  the  plaintiffs 
must  certainly  pay  for  that  relief:  Croft  y.  London 
and  County  Banking  Co.,  14  Q.  B.  D.  347,  33  W.  B. 
Dig.  58.  NewhoU  v.  Bingham.  43  W.  B.  Dig.  89,  was 
a  Afferent  case ;  A.  L.  Smith,  L.  J.,  said :  *'  I  have  only 
to  say  that  I  think  the  appellant  has  come  up  to  the 
Oourt  of  Appeal  with  an  entirely  new  case.  I  haye 
no  doubt  that,  if  the  mortgagee  had  asked  for  it,  he 
could  have  got  relief  from  ue  judge  at  chambers  on 
the  same  terms  as  he  gets  it  here."  No  such  con- 
siderations arise  here,  and  I  must  therefore  follow 
Howard  v.  Fanshawe. 

Solicitors,  Joseph  Pearce  ;  Morten,  CuUer,  A  Co* 


March  2,  11 ;  April  8,  19. 


K.  B.  Div.  \ 

(Bray,  J.)  j 

Wbineb  V,  Smith  and  Othebs. 
W£iNBB  V.  Gill  and  Othsbs.  (a.) 

Sale  of  goods—"  Sale  for  cash  only  or  rrfwr»  "— Jp^pro- 
bation  note — Property  in  goods — Estoppel^^  Pawn^ 
brokers— Sale  of  Goods  Act,  1893  (56  (fe  57  Vid.  c.  71), 
as.  18  (4),  21  (I),  25  (2). 

The  plaintiff  handed  goods  to  H.  under  the  following 
terms  of  an  approbation  note :  **  On  sale  for  cash  only  or 
return  .  .  •  goods  had  on  approbation  or  on  sale  or 
return  remain  the  property  of  W,  {the  plaintiff)  until 
such  goods  are  settled  for  or  charged'*  H.  had  the  option 
of  buying  at  a  fixed  price.  H,  handed  the  goods  to  L., 
on  the  terms  that  he  should  pay  immediate  cash  or  return 
the  goods  in  a  day  or  two.  L.  obtained  the  goods  by 
representing  that  he  had  a  particular  customer  who  wished 
to  buy  them.  Such  representation  was  false.  L.  pledged 
the  goods  with  the  defendants  {paumbrokers),  the  laUer 
believing  that  L.  was  acting  in  good  faith. 

Held,  that  the  plaintiff  could  recover  the  goods  from 
the  defendants.  The  property  had  not  passed  from  the 
plaintiff,  and  there  xoas  no  such  conduct  as  to  estop  the 
plaintiff  from  saying  that  the  property  had  not  passed. 
Mere  parting  with  possession  is  not  sufficient  to  amount 
to  an  estoppel. 

Actions  tried  before  Bray,  J.,  sitting  without  a 
jury. 

The  plaintiff's  daimi  were  for  the  delivery  up  of 
certain  articles  of  jewellery  or  for  their  value,  and  for 
an  injunction  to  restrain  the  defendants  from  parting 
with  the  jewellery. 

The  f sets,  as  found,  were  as  follows :  The  plaintiff 
sought  to  recover  four  articles  of  jewellery,  one  a 
diamond  necklaca  of  the  value  of  £170,  from  the 

(a.}  Beported  by  W.  T.  Tubton,  Esq.,  Barrister- 
at-Law. 
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exeoatora  of  a  pawnbroker  named  Gill,  and  three 
otiiers,  a  diamond  brooch,  a  diamond  circular 
pendant,  and  a  pair  of  ear-rings,  of  the  value  of  £205, 
from  the  executors  of  another  pawnbroker  named 
Bobhison.  The  defendants  resisted  the  claim  on  the 
ground  that  the  goods  hid  been  validly  pledged  to 
tbem  by  one  Longman. 

The  case  was  one  of  considerable  importance  to 
pawnbrokers  and  to  jewellers,  and,  having  regard  to 
the  recent  decision  in  the  Scotch  courts  io  the  case  of 
Bryce  v.  Ehrmann^  [1904]  42  L.  B.  Sc.  23,  of  some 
difficulty. 

The  plaintiff  was  a  manufacturing  jeweller  and 
diamond  merchant,  and  was  originally  the  owner  of 
all  four  articles.  In  the  months  of  Augast  and 
September  he  handed  these  articles  to  one  Huhn  on 
the  terms  of  a  special  approbation  note,  which  had 
this  printed  heading :  "  On  approbation.  On  sale  for 
cash  only  or  return.  From  S.  Weioer,  diamond 
mounter  and  manufactnriog  jeweller.  Goods  had  on 
approbation  or  on  sale  or  return  remain  the  property 
of  S.  Weiner  until  such  goods  are  settled  for  or 
charged.  The  consignees  are  responsible  for  these 
goods  until  they  are  returned  to  my  possession.'* 

The  note  contained  the  true  and  onty  terms  between 
the  parties. 

Below  the  heading  the  article  was  described  and  the 
price  named  at  which  Hubn  had  the  option  of  buying 
it.  Huhn  had  been  known  to  the  plaintiff  for  twenty  - 
five  years.  He  had  formerly  been  in  a  very  good 
position  in  the  trade,  but  at  this  time  was  not  a  man 
of  means  and  was  in  the  habit  of  taking  goods  on 
approbation  to  resell  to  his  customers. 

In  each  case,  within  a  short  time  of  receiviog  the 
goods  from  the  plaintiff,  Huhn  handed  them  to 
Longman.  Longman  had  been  known  to  Huhn  for 
many  years.  He  had  been  a  shopman  in  two  different 
shops,  but  at  this  time  was  a  dealer  in  jewellery  in  a 
■mall  way,  having  no  place  of  business  except  his 
reiidence,  and  was  known  by  Huhn  not  to  be  a  man 
of  means. 

In  each  case  Longman  represented  to  Huhn  that  he 
had  a  particular  customer  who  wanted  to  buy  the 
partiouw  article,  and  the  article  was  handed 
to  him  by  Huhn  that  he  might  offer  it  to  this  parti- 
cular customer.  He  was  to  pay  immediate  cash  or 
return  the  article  in  a  day  or  two.  lu  fact  in  no  case 
had  Longman  any  customer,  nor  had  he  had  any 
previous  communication  with  any  customer.  He  had 
pledged  other  articles  with  the  defendants  whioh  he 
desired  to  redeem  and  In  each  case  he  obtained  the 
gocds  from  Huhn  that  he  might  pledge  them  in  sub- 
stitution for  articles  which  he  desired  to  withdraw. 
He  never  showed  or  offered  the  articles  to  any 
customer,  and  never  intended  to  do  so,  and  in  each 
case  he  pledged  the  goods  with  the  defendant  either 
the  same  day  or  within  a  day  or  two  of  the  day  when 
he  received  them  from  Huhn,  and  he  intended  to 
misappropriate  them  at  the  time  when  he  obtained 
them  from  Huhn. 

When  Huhn  called  upon  Longman  to  return  the 
goods  LoDgman  told  him  that  his  customer  was  still 
considering  whether  he  would  buy.  Eventually  Huhn 
prosecuted  Longman  for  larceny.  He  was  committed 
for  trial,  but  the  jury  acquitted  him. 

Tbe  following  are  the  facts  with  reference  to  the 
pledging : 

The  goods  were  tnken  in  by  the  respective  managers 
o!  the  two  defendants  from  Longman.  No  question 
whatever  was  asked  by  either  of  them  as  to  Long- 
man's title  to  the  goods,  and  Longman  made  no 
representation  at  all  as  to  his  title.  In  the  cases  of 
both  defendai  ts  Longman  had  pledged  jewellery 
with  them  before  and  gave  these  goods  in  substitution 
for  jewellery  which  they  already  had  in  pledge. 


In  OilVi  case  Longman  had  throughoat  given  a 
false  name  and  address,  viz ,  Georse  Howsm,  79, 
Oalabria-road,  but  no  inquiries  had  been  made  to 
ascertain  if  it  wai  correct.  When  the  goods  were 
claimed,  but  not  before,  the  manascer  looked  in  th« 
directory  and  found  there  was  a  79,  Calabria-road, 
but  no  name  of  Howard  appeared.  He  said  he  took 
Howard  to  be  a  dealer  in  jewellery  in  a  larse  way, 
because  he  brought  so  many  articles  to  be  ^edged, 
and  tbis  gave  him  confidence,  and  therefore  £e  asked 
no  questions. 

In  BohinsonU  case  Longman  gave  his  correct  name 
and  address,  but  the  manager  asked  him  do  farther 
questions.  He  judged  from  his  transaotioDs  that 
Longman  was  a  dealer  in  jewellery.  In  neither  oast 
did  the  pawnbrokers  abstMU  from  asking  quettioos 
Im*  cause  tbey  believed  or  suspected  that  anything  was 
wrong.  Tbey  both  hand  fide  thought  Longman  had 
the  right  to  pledge  the  goods,  and  they  were  cooteat 
to  run  the  risk  without  making  an^  special  inqviiui 
or  asking  for  any  proof  of  title,  but  it  certainly  was  a 
careless,  and,  as  one  of  them  said,  an  nnnsnal  modeof 
doing  business.    l%e  plaintiff  first  learnt  that  tte 

goods  had  been  pledg^  from  Hohn'i  toliottor.  He 
ad  been  demanding  back  his  goods  frooi  Huhn  lor 
some  time  previously,  but  Huhn  had  put  him  eff  by 
saying  that  tiiey  were  still  in  the  hands  of  Idi 
customer,  who  had  not  decided  whether  he  would  boy 
them.  On  heating  that  they  had  been  pledged  witk 
the  defendants  the  plaintiff  demanded  their  retaa 
fr^^m  Uie  defendants,  who  refused  to  deliver  them  ap, 
and  then  he  commenced  these  two  aotaons,  whidi  wen 
consolidated  by  consent. 

BawUnson,  A'.0.,and  E.  Dohh,  for  the  plahitiff— is 
to  the  passing  of  the  property,  the  approbation  note 
shows  that  the  articles  were  to  rtmain  the  property  <d 
the  plaintiff  until  they  were  settledfor  or  chars|ed.  "  (k 
sale  for  cash  only  "  shows  that  there  was  no  inteotioB. 
as  between  the  plaintiff  and  Huhn,  that  the  propefty 
should  pass  until  the  former  received  cadi.  Iks 
property  did  not  pass  from  the  plaintiff,  and  if  tba 
terms  had  been  ttie  statutory  *'  sale  or  return"  t^ras 
there  was  no  adoption,  approval,  &c.,  within  aectioa 
18  (4)  of  the  Sale  of  Goods  Act,  1893.  The  propsty 
did  not  pass  from  Huhn,  even  if  he  had  the  power  to 
pass  it,  to  Longman.  The  goods  were  not  handed  to 
L-tngman  on  the  ordinary  sale  or  return  tenia 
Section  25  (2)  of  the  Sale  of  Goods  Aot,  1893,  dam 
not  apply.  As  to  estoppel,  there  was  no  enoh  condact 
on  the  plaintiff's  part  as  to  amount  to  eatoppcL 
That  the  pawnbrokers  believed  in  Longoaaa's  ^m 
fides,  or  their  belief  that  Longman  oonld  pass  tki 
property,  is  not  sufficient.  The  mere  parting  vii 
possession  cannot  amount  to  an  estoppel. 

The  cases  of  Farquharson  v.  King,  51  W.  K,  K 
[1902]  A.  0.  325,  and  Q.  v.  Oliver,  4  Tanaton  271 
Archbold's  Oiioiinal  Practice  (2lBt  ed.)  388,  ven 
referred  to. 

J.  A.  Hamilton,  f  .C,  and  C.  X.  Attmhormtfl^kr 
the  defendants. — ^The  goods  were  '*  (m  aa'e  cr  r^ara," 
and  when  Huhn  did  an  act  of  approval  the  ptuyeity 
passed  to  him.  The  act  of  approval  waa  the  grria; 
the  goods  to  Longman  "  on  sale  or  retom  "  tasaa 
The  note  is  aimUar  to  the  terms  in  Bryee  v.  Erkmmvt, 
[1904]  42  L.  B.  (8c.)  23.  The  oontraot  of  sak  or 
return  is  a  conditional  contract  of  aale:  Ifoai  « 
Sweep,  20  L.  J.  Q.  B.  167.  16  Q  B.  493 ;  KMtkam  t. 
AUenhorough,  45  W.  B.  213,  [1897]  1  Q,  B.  201.  Ai 
to  estoppel,  both  the  plidntiff  and  Huhn  by  tksc 
conduct  allowed  persons  dealing  with  the  artaoles  I: 
believe  that  the  property  would  pass  to  LongiMa  is 
such  a  way  as  to  enable  him  validly  to  sell  ift» 
articles. 
t      The  cases  of  Fuentes  ▼.  Montis,  17  W.  H.  208,  L  B. 
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4  0.  P.  93 ;  Brown  v.  Marr,  7  Eet.  427 ;  Delaurier  y. 
Wyllie,  17  Ret.  167 ;  Cowan  t.  McMinn,  3  Irving  (S  j.) 
312;  n,  V,  Athwdl,  34  W.  R.  297.  16  Q  B.  D.  190; 
i?.  V.  Jlenderaon,  11  Cox  593 ;  Hastinga  v.  PearsoUf  41 
W.  R.  127,  [1893]  1  Q.  B.  62 ;  Singer  Manufacturing 
Co,  V.  London  and  South^WesUm  Railway  Co.,  42 
W.  R.  347,  [1894]  1  Q.  B.  833;  PicJcering  v.  Buak,  16 
East  38;  Keene  v.  Thomas,  ante,  p.  336,  [1905]  1 
K.  B.  136,  were  cited. 

Our.  adv»  vtdt. 

Bbay,  J.,  after  stating  the  facts  as  set  out  ab3Te, 
continued :  The  defence  was  the  same  in  both  oa^es : 

(1)  That  the  goods  had  ceased  to  be  the  property  of 
the  plaintiff  when  Longman  pledged  them,  and  that 
Longman  had  either  title  or  authority  to  pledge  them. 

(2)  That  if  this  was  not  so,  the  plaintiff  was  estopped 
by  bit  conduct  from  denying  it. 

These  two  questions  must  be  considered  separately, 
and  I  will  take  the  first  point  first. 

The  question  whether  the  property  passed  must 
depend,  in  the  first  instance,  on  the  contract  between 
the  plaintiff  and  Huho. 

I  have  found  that  the  printed  note  contained  the 
terms  of  the  contract.  Are  theie  the  statutory  **  sale 
or  return ''  terms  P 

By  statutory  I  mean  the  terms  stated  in  rule  4  of 
section  18  of  the  Sale  of  Goods  Act.  In  my  opinion 
they  are  not.  Under  the  statatory  terms  an  option  is 
given  by  the  seller  to  the  intending  purchaser  to  buy 
Sie  goods  on  credit.  He  can  elect  to  buy  or,  as  the 
statute  says,  can  adopt  the  transaction  in  three  ways : 
(1)  By  signifying  his  approval  or  acceptance  to  the 
seller  or  by  paying  the  price ;  (2)  by  doing  some  act 
indicating  that  be  elects  to  be  purchaser  or  incon- 
sistent with  his  being  other  than  tbe  purchaser;  (3) 
by  retaining  the  goods  beyond  the  stipulated  time, 
or,  if  no  time  is  stipulated,  beyond  a  reasonable  time. 
This  is  pointed  out  by  Lopev,  L.J.,  in  Kirkham  v. 
Attenhorough,  [1897]  1  Q.  B.  201. 

Under  the  terms  of  the  note  in  question  Hahn 
could,  in  my  opinion,  only  exercise  the  option  of 
buying  by  bringing  cash  to  the  plaintiff.  The  note 
says  "  on  sale  for  cash  only,"  and  the  subseqaent 
words  make  this  quite  clear,  for  the  goods  are  to 
remain  the  property  of  the  plaintiff  until  they  are 
settled  for  or  charged.  The  words  *'or  oha*>ged'* 
apply  to  a  case  where  the  plaintiff  by  some  subsequt^nt 
act  expressed  his  williogneBs  to  give  credit  by  debit- 
ing the  purchaser.  He  is  not  bound  to  give  credit, 
but  if  he  dors  the  property  passes.  In  my  opinion  it 
was  the  dear  intention  of  the  parties  not  to  contract 
on  the  ordioary  statutory  '*sale  or  return"  terms, 
and  that  no  right  should  be  gi^en  to  Huhn  to  buy 
except  he  bought  for  cash. 

It  is  argued  by  Mr.  Hamilton  that  business  would 
be  impossible  if  these  were  the  terms,  because  Huhn's 
customer  would  not  pay  cash  if  he  knew  that  Huhn 
could  not  pass  the  property  to  him.  I  can  under- 
stand this  mfficulty  arising,  but  it  does  not  appear  to 
have  arisen,  and  the  parties  do  not  seem  to  have 
considered  how  it  should  be  met.  In  practice  it 
could  easily  be  met  by  the  plaintiff's  representative 
attending  when  Huhn's  customer  paid  cash  to  receive 
his  share  of  the  cash.  It  appeared  in  evidence 
that  when  the  customer  proposed  to  give  a  bill 
the  plaintiff  had  to  be  consulted  and  to  approve 
before  the  transaction  could  be  carried  out,  and 
the  plaintiff  cou^d  be  consulted  in  case  the  sug- 
gested difficulty  arose.  It  does  not  alter  my 
opiuion  that  the  parties  had  no  intention  that  the 
property  should  pass  till  the  plaintiff  had  received  his 
cash.  It  was  perfectly  open  to  the  parties  to  so 
agree,  and  I  think  they  did  so  agree.  If,  contrary  to 
xny  opinioDy  some  exception  or  condition  ought  to  be  | 


implied  to  meet  the  suggested  difficulty,  I  cannot  see 
why  such  exception  or  condition  should  be  wide 
eoough  to  make  the  property  pass  in  case  of  a  pledge. 
I  thick  one  of  the  objects  of  the  special  terms  was  to 
provide  that  the  property  should  not  pass  in  such  a 
oase^  as  it  was  held  in  Kirkham  v.  Attenhorough  it  did 
under  the  ordioary  "sale  or  return"  teruis.  lam 
referred  to  the  case  of  Bryce  v.  Ehrmann,  Scottish 
Law  Beporter,  vol.  42.  p.  23.  It  is  true  that  in  that 
case  some  of  the  learned  judges  expressed  the  opinion 
that  In  the  case  of  a  somewhat  similar  note  the  object 
was  only  to  protect  the  goods  while  they  were  stiU  in 
the  hands  of  the  dealer,  atid  that  if  the  dealer  found 
a  purchaser  he  was  bound  to  let  hioi  have  them  at 
the  stipulated  price.  The  note  there  contained  no 
such  words  as  "  on  sale  for  cash  only,"  and  it  is 
sufficient  for  me  to  say  that  I  rely  on  those  words 
here,  but  I  cannot  help  expressing  a  doubt  whether 
the  learned  judges  were  right  in  construing  the  note 
before  them  as  they  did.  There  seems,  however,  to 
have  been  good  ground  for  their  decision  against  the 
plaintiff  in  that  case,  as  he  had  in  fact  invoiced  the 
goods  to  the  dealer  and  agreed  to  take  a  bill  from 
him. 

As  there  is  no  pretence  for  saying  th^t  the  goodf 
here  were  either  settled  for  or  charged,  I  hold  no 
property  passed  from  the  plaintiff. 

But  Mr.  £awlinson  further  argued  that  if  the  terms 
between  the  plaintiff  and  Huhu  were  the  statutory 
terms  of  sale  and  return,  yet  the  property  did  not  pass 
here.  He  argued  that  Huhn  had  done  no  act  adopting 
the  transaction,  that  by  delivering  the  goods  to  Long- 
man for  a  special  purpose  he  lukd  ntt  signified  his 
acceptance,  nor  had  he  done  any  act  inconsistent  with 
the  plaintiff  being  still  the  owner,  and  that  he  could 
not  be  said  to  have  retained  the  goods,  as  their  mis- 
appropriation by  Loogman  was  not  with  his  consent. 
I  think  this  argument  is  sound.  I  think,  assuming 
in  favour  of  the  defendants  here  that  there  was  a 
contract  between  Huhn  and  Longman,  it  was  not  the 
intention  of  the  paries  that  the  property  should  pass, 
except  in  the  event  of  Longman  selling  and  paying 
cash,  which  he  never  did,  and  in  my  opinion  the 
property  never  did  pass  to  Longman,  and  Huhn  did 
no  act  as  between  him  and  the  pUin^iff  adopting  the 
transaction.  It  seems  to  me  unnecessary  to  find  that 
Longman  was  guilty  of  larceny.  If  I  had  to  consider 
that  question  I  should  not  feel  bound  by  the  verdict 
of  the  jury  who  acquitted  Longman.  I  should  have 
to  decide  it  on  the  evidence  before  me. 

On  these  grounds,  therefore,  I  must  hold  that  tbe 
property  never  passed  out  of  the  plaintiff,  and  the 
defendants*  first  point  fails. 

I  come  now  to  the  defendants'  second  point — viz., 
that  even  though  no  property  passed  from  the  plaintiff, 
the  plaintiff  has  by  his  conduct  estopped  himself  from 
denying  it.  Now  the  general  rule  of  the  law  is  stated 
clearly  by  Lord  Herschell  in  London  Joint  Stock  Bank 
V.  Simmons,  [1892]  App.  Cas.,  p.  216,  40  W.  R. 
Dig.  12:  <*The  general  rule  of  the  law  is  that 
where  a  person  has  obtained  the  property  of 
another  from  one  who  is  dealing  with  it  without 
the  authority  of  the  true  owner,  no  title  is 
acquired  as  against  that  owner,  even  though  full 
value  be  given  and  the  property  be  taken  in  the  belief 
that  an  unquestionable  title  thereto  is  being  obtained, 
unless  the  person  taking  it  can  sh^w  that  the  true 
owner  has  so  acted  as  to  mislead  him  in  the  belief 
that  the  person  dealing  with  the  property  had 
authority  to  do  so.  If  this  can  be  shown  a  good  title 
is  acquired  by  a  personal  estoppel  against  the  true 
owner." 
I  have,  therefor<>|  to  ask  myself,  what  has  the 

Slaintiff,    the   true    owner,    done    to    mislead   the 
efendants  into  the  belief  that  Longman  had  the 
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ftathofity  to  pledge  the  goods  F  The  pl&intiA  ma^e 
no  expfe&s  repraient&tiou  to  anyone  os^iept  by  giving 
th&  **  appro,  note/' bat  th&t  did  not  repretent  that 
he  had  parted  with  the  property^  quite  the  contrary. 
If  the  defendanta  had  asked  for  proof  of  title  tie 
only  proof  forthcoming  would  lia^e  been  the 
'*  appro*  note*^  which  would  ha^e  told  them  that  no 
property  bad  pawed  without  casli  payment,  ani  no 
receipt  could  have  been  produced*  But  the  defendants 
did  not  aik  for  proof  and  did  not  rely  on  any  rapio- 
aentatloii  of  the  plaintiff  or  on  any  warrant. 

They  relied  on  former  dealings  between  themielTes 
and  Longman  and  ou  Longman's  possesaioQ*  I  think 
they  relied  mainly  on  the  former  dealings,  bat  with 
these  dealings  the  plaintiff  had  nothing  to  do.  Bo  far 
as  appeared  from  the  evidence  none  of  the  plaintiff's 
goods  had  bean  pledged  with  the  defendants  befori^. 

It  oomee  1 1  this,  therefore,  that  the  only  coudugt  of 
the  plaintiff  on  which  the  defendants  can  raly  is  that 
Longman  had  posse&siou  which  may  be  said  to  have 
been  canficd  by  the  plaintiff  haying  parted  with  pos- 
seiaion  to  Hahn.  I  asked  for  some  authority  to  show 
that  parting  with  posseiiioti  alone  was  conduct  which 
estopped  the  pereon  so  acting  from  aetting  up  bis 
title.  No  authority  could  be  produced*  It  seems  to 
me  to  be  an  absurd  propr^sltioD.  The  atatemeut  of  the 
law  by  Lord  Herschell  presupposes  that  the  owner  has 
parted  with  possession^  and  yet  he  says  that  it  must  be 
shown  that  the  owner  has  acted  so  as  to  mislead  *  X 
think  this  implies  that  there  must  be  somethiag  more 
than  the  mere  parting  with  possession.  IE  it  were 
true  that  merely  parting  with  possession  was  saM' 
cient  there  would  be  no  ueeeaiity  at  all  for  the  Factors 
Act.  Indeed,  the  Factors  AQt  would  have  iimited 
instead  of  extending  estoppels.  Why  shoold  mere 
parting  with  possession  crt^ate  an  estoppel  ?  Why 
should  the  defendants  assume  that  beeauee  Longman 
had  posseision  he  had  authority  to  pledge,  when 
everyone  must  know  that  in  the  ordinary  course  of 
bnvineis  owners  of  gooda  are  every  day  parting  with 
pDifteition  without  authorizing  the  person  to  whom 
poomiion  is  given  to  pledge  ?  Easiness  could  not  go 
on  ii  it  were  so ;  no  one  would  be  safe  in  partiog  with 
the  possention  of  anything. 

Mr.  Hamilton  euggeated  that  there  was  some 
peculiarity  in  the  jeweUery  trade,  viz^^  that  it  was  a 
very  common  praniioe  to  deliver  jewellery  on  sale  or 
return.  Bat  the  defendants  did  not  know  or  ask 
whetber  they  vere  delivered  on  sale  or  return,  or 
what  were  the  drcumstanoes  ucder  which  the  plain- 
tiff, or  whoever  were  the  true  owners,  had  parted  with 
the  goods.  Mr.  Hamilton  relied  on  some  obseivations 
iu  linmn  V.  MaTT^  Court  of  Seision  Cas€S,  7  B.,  p.  427* 
But  the  case  on  the  facts  was  the  tame  case  as  Kith- 
hum  V.  AtUnUroagh^  and  vknj  observation  made  by 
thejodgeion  the  estoppel  point  were  certainly  not 
adopted  in  Mitchdl  v.  Herjs,  21  E.,  p*  600,  but,  how- 
ever that  may  be,  they  are  clearly  overruled,  in  my 
opinion,  by  the  principles  laid  down  by  the  Houte  of 
liirds  in  Far quhar ion y.  King ,  [1902]  App.  Gas*,  p.  325* 
It  is  sufficient  for  me  to  refer  to  the  judgments  of 
the  learned  lords  in  that  case  without  repeating  them. 
They  are  absolutely  inconeistent  with  the  doctrine 
that  the  m^re  partiog  with  possession  will  create  an 
estoppel. 

But  if  I  look  at  the  merits,  who  has  been  guilty 
of  indisoretion  or  carelessness  here  which  has  ciused 
the  loss  f  Surely  the  defendants  who  have  chosen  to 
advance  money  on  goods  brought  to  them  without  a 
single  inquiry  of  any  sort  or  kind.  It  may  wt^ll  be  that 
the  busineii  is  so  pro&table  that  pawuhrokeri  can 
afford  to  run  the  n*k,  but  I  fail  to  see  that  that  gives 
them  any  right  to  throw  the  loss  on  the  plaintiff.  It 
certainly  would  not  be  to  the  advantage  of  the  com* 
munity  that  pawnbrokers  should  be  encouraged  to 


make  advances  on  poods  without  havrog  ini  mil 
most  careful  inquiries*  In  m^  opiciou  theit  ii  N 
f  atop  pel  here«  and  the  plaintiff  if  entitled  tcrtesie 
all  the  four  articles  claimed. 

Judgment  for  the.  plaintiff. 

Solicitor  f'jr  the  plain Uff^  Jttliu*  A.  Whik. 

Bolicitors  lor  the  defendantsi  Atkfihoroti^k  k  $mL 


C.  C.  R.  \ 

I^Lord  Atverstoue,  L,O^J.,  and  ( 

L^wrauce^  Kennedy,  Bidley,  i 

and  Ohannell.  JJ.^  ' 


Afdi 


and  Ohannellf  JJ.) 

Eex  p.  Oliphaist-  {a.) 

Criminal  law^FahiJleaUQU  of  accmtnU^OmMif  ^ 
concarring  in  omiUin^ — JurisdictioH—F&UijkdkA*/ 
Accounts  Act,  1875  (38  i-  39  VtcL  c,  24),  i,  i* 

It  upas  the  duty  of  A.f  the  ifttfant  or  cl^rk  mMn^ 
B.  i£:  Co.f  of  Loiithftt  to  pay  any  fnonry$  rfcciWijfiii 
into  a  hank\  and  mi  tht^  §amc  day  fa  Crvintmil  difM%  «r 
plitd  to  him,  to  his  £mplo^eT$  in  London  l^  jidi  ^ 
knew  that  cntrirs  mere  ma<k  from  fA«i«  dipt  iwi&%hfi 
called  the  Paris  Caih  Acayunt  Book  kept  in  Lmiem,  JL 
fraud ulmtly  miiappropriaUtl  tufo  sums o/momffniM 
hy  him  in  FariSt  and  did  not  forward  dip  /(f  fl» 
tfutrttp  in  conuqae^iteof  mhich  notniriu  vfert  iio^*!" 
L*>ndon  book.  On  an  indictment  und^r  ufstiimlrf^ 
Faliificaiion  of  Accounts  AH^  1S75, 

Rdd,  there  wt^  juri$diction  i^  try  thi  *fw  <• 
England,  beatuse  an  asmtial  part  of  it  imu  oanpMrfa 
Lmidon. 

Held,  hij  Lord  Al  vera  tone,  L^CJ.t  ^'^^^^  lAwm^ 
and  Eidley,  JJ.^  that  the  nmium^  fci  #'  •* 

the  ink nt  to  defraud,  knomng  that  tin  ^ 

he  an  omiMion  froin  the  Lmidon  book,  iwm  BKntfaf ' 
co^ncarring  in  omitting  material  partictUnri  ff*^  "■ 
hook  ivithin  thi  Tneaning  tf  the  stcUute. 

Held,  hy  Ctoannelli  J.,  semhie*  aU^  fry  %mm^U 
that  the  mtre  omimon  to  seitd  the  dipt  ts^th  (AiwiirfJ' 
defraud ^  knowing  thereby  tJtut  then  wotihi  Si  ua^JJ 
from  a  houk,  7iot  the  biftyk  of,  nor  kf>  '        '     ^ 

71  ^tt  amount  to  an  cffence  under!  *■ 

finding  of  tlie  jnry  that  A.  intend td  tnc  Lmtatm  ^^ 
htfuhified,  that  the  <^nviciion  thmdd  be  mphdd, 

Special  oase  slated  by  the  Common  SerjM^j 
trial  of  WiUiam  Clarke  Oliphant  on  an  t 
charging   him  under  the  Fakificatiou  of 
Act,  B*  1,  afl  a  olerk  or  servant  with  omitttiif 
cur  ring  in  omitting  material  partiouiari  froia 
belonging    to    his    employers    with    tht  iflt^  • 
defraud* 

The  Falsification  of  Accounti  Act,  l^^'^-^' 
enacts:  **  That  if  any  derk  .  .  .  ihaJl«ilW' 
with  intent  to  defraud  .  .  ,  omit  or  cooo«r  * 
omitting  any  material  particular  from  ^  *^  *9 
such  book  .  ,  ,  the  person  to  offendioiw*** 
guilty  of  a  misdemeanour/*  _ 

The  evidence  set  out  in  the  case  showed  tfai*P*i 
defendant  was  employed  in  Paris  as  a  derk  or  ***j 
of  Messrs*  Bandou  &  Co.  r  tailors,  of  I^ondon^  *?5j 
a  branch  establishment  in  Paris*  H*  wis  jaw^ 
salary  and  a  commission  on  orders  and  ^^^j 
remittances  weekly  from  London  on  aiOW  * 
expenses*  It  was  his  duty  amongst  other  mf|  * 
receive  money  on  acoount  of  his  cmplojrtrtr i*** 
pay  every  day  the  moneys  so  received  mlO  ^'^^ 
bank,  and  on  every  d*y  he  had  received  %nfk 
to  enter  on  slips  f  umiihcd  to  him  an  aaooosl 

(u.)  Keported  by  Maueicb  N,  DaccQim* 
Barrister- at-Law* 


fraanl> 
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gam  80  received  and  to  transmit  the  same  by  post  to 
the  firm  in  London.  A  book,  Ofdled  the  Paris  OMh 
Acoonnt  Book,  was  kept  in  the  office  in  London,  and 
showed  all  the  sums  reoeiTed  and  paid  bj  the  defend- 
ant in  Paris  for  his  employers.  The  entries  in  this 
book  were  made  by  Mr.  Moore,  one  of  the  partners 
in  the  firm,  items  of  receipt  being  entered  from  the 
slips  made  out  and  transmitted  to  London  by  the 
ddendant.  The  defendant  knew  that  this  book  was 
so  kept  and  that  items  omitted  by  him  in  his  daily 
slips  woold  necessarily  be  omitted  by  Mr.  Moore  in 
that  book.  He  himself  from  time  to  time  when  in 
London  went  through  the  entries  in  that  book  with 
one  of  Messrs.  Sandon's  clerki,  compared  the  entries 
with  the  slips  that  he  had  sent  from  Paris,  and 
caused  any  entries  to  be  corrected  which  he  showed 
to  be  wrong.  He  went  through  the  book  in  this  way 
in  1904,  later  the  misappropriation  and  omission 
from  the  book  of  two  of  the  sums  mentioned  in  the 
indictment. 

The  Common  Serjeant  directed  the  jury  that  if  they 
were  satisfied  that  the  defendant  had  frandolently 
omitted  from  the  slips  returned  to  London  the  receipt 
of  the  sums  he  had  misappropriated,  intending  that 
they  should  be  omitted  from  the  Paris  Cash  Account 
Book,  and  thereby  caused  such  payments  to  be 
omitted  from  that  book,  and  that  his  conduct  and  acts 
aboTC  set  out  were  a  scheme  of  fraud,  they 
should  find  the  defendant  guilty.  The  jury 
on  this  direction  found  a  yerdtct  of  guilty,  and  the 
Common  Serjeant  conyicted  the  defendant,  reserring 
the  two  points  submitted  by  counsel  for  the  defend- 
ant: (1)  That  the  defendant  could  not  upon  this 
evidence  be  convicted  of  omitting  or  concurring  in 
omitting  particulars  from  the  book  referred  to ;  (2) 
there  was  no  jurisdiction  in  tiie  court  to  try  the  case, 
as  the  offonce  was  not  completed  in  Eoglaud. 

The  question  for  the  court  was  whether  the  defend- 
int  could  rightly  be  convicted  on  any  and  each  of  the 
counts  in  the  indictment. 

GiU^  for  the  defendant.~Oo  the  first  point  I 
lubmit  that  the  defendant  is  charged  with  omitting 
or  concurring  in  omitting  particulars  from  the  book, 
whereas  in  fact  he  has  only  omitted  them  from  the  slips. 
The  dates  of  the  offences  as  set  out  in  the  indictment 
ire  in  point  of  fact  the  dates  of  the  slips,  not  the  dates 
irhen  tiie  entries  from  the  elips  were  made.  But  even 
mpposing  the  offence  is  properly  charged  in  the 
indiotmenti  yet  the  defendant  did  not  omit  the 
[>artioular8  because  he  did  not  keep  the  book;  nor 
)an  he  be  said  to  have  concurred  in  omittine,  because 
t  was  the  master  who  kept  the  book ;  and  I  submit 
t  is  impossible  to  say  that  the  master  is  the  innocent 
kgent  of  the  servant.  This  is  the  distinction  to  be 
Irawn  between  this  cise  and  R^ina  v.  Butt,  15  Cox 
X  C.  B.  564.  On  the  second  point  I  say  that  there 
iras  no  jurisdiction  to  try  this  offence.  It  is  not  a 
tase  of  yenne,  and  c%ses  of  Teune  are  not  authorities 
or  cases  of  juriadiction :  BrUUh  South  Africa  Co.  v. 
lompanhia  de  Mocamhique^  [1893]  App.  Cas.  603,  at 
>.  631 ;  see  also  Wright,  J.'s,  judgment  in  Begina  t. 
mis,  47  W.  B.  188  [1899]  1  Q.  B.  230,  at  p.  241. 
BiDLET,  J. — The  judgment  of  Bruce,  J.,  in  that  case  is 
upported  by  Bex  t.  Buttery,  cited  in  4  B.  &  A  ,  at  p.  179. 
!f  Bruce,  J.,  is  right  it  is  fatal  to  your  principle — (.e., 
listinction  between  yenne  and  jurisdiction — for  he 
ays :  **  The  offence  can  be  properly  dealt  with  in  the 
county  where  the  offence  is  completed,  notwithstand- 
ng  some  act  constituting  a  material  circumstance 
nay  haye  hapx>ened  alto|;ether  btyond  the  jurisdic- 
ion."]  My  contention  is  that  the  omission  was  in 
Paris,  and  I  affain  caU  attention  to  the  dates  in  the 
udictment  as  being  the  dates  the  slips  were  sent  from 
i^aris.  Sir  J.  Stephen,  in  his  History  of  Criminal 
>w,  at  p.  9f  states  the  law  on  this  subject. 


He  alio  referred  to  Bex  y.  Johnson,  29  State  Trialt, 
p.  500,  and  Beg.  y.  Ksyn,  2  Sxch.,  at  pp.  65,  112, 115, 
234. 

Muir,  for  the  prosecution. — The  difficult  here  is 
created  by  the  fact  that  the  offence  is  constituted  by 
an  omission,  and  thero  is  no  act  to  show  where  the 
offence  was  committed.  The  duty  of  the  defendant 
must  be  looked  at.  The  whole  object  of  sending  the 
slips  to  London  was  to  make  the  book  to  be  accurately 
keptiuLondon.  The  omission  was  therefore  to  do  some- 
thmg  in  London.  Alderson,  B.,  in  Begina  y.  Davison, 
7  Cox  116,  lays  down  the  rode  that  where  the  offence 
is  an  omission  it  is  committed  at  the  place  whero  the 
act  should  have  been  done.  The  defendant  was  not 
indicted  for  falsifying  the  slips,  for  they  were  tru<^, 
as  far  as  they  went ;  see  the  cases  dted  in  argument 
in  29  State  Trials  391 ;  also  Bex  y.  Brisac,  4  East  172. 
C^ses  of  yenue,  prior  to  1826,  are  equal  authorities  for 
jurisdiction. 

He  referred  also  to  Ohitty  on  Crimes  (1816)  p.  161 ; 
Bex  y.  Ouerdwood,  1  Leach  142  ;  Coomb*s  case,  1 
Leach  388. 

Oill,  in  reply. — Brisac*s  case  is  no  authority  on 
jorisdiction,  because  it  could  certainly  have  been 
trifd  in  the  Admiral^  Court.  [Lord  Alyebstonb, 
L.C.  J. — It  was  decided  purely  upon  the  fact  that  the 
letter  was  received  in  Middlesex.  There  was  no  juris- 
diction prior  to  1826  to  try  an  offence  in  two  counties, 
and  I  think  therefore  that  cases  on  venue  are 
authority  for  questions  of  jurisdiction.] 

Lord  Alyebstonb,  L.C.J.— I  am  of  opinion  that 
this  conviction  ought  to  be  upheld.  I  thick  the  real 
point  is  tiiat  put  by  Mr.  Muir,  what  was  the  duty 
which  the  man  had  to  perform,  and  what  was  the  act 
done  which  is  alleged  to  be  the  omitting  or  concurring 
in  omitting  the  particulars  from  the  book?  The 
statute  is  framed,  I  think  wisely,  in  wide  terms  in 
order  to  preyent  the  class  of  fraud  referred  to  in 
Begina  y.  Butt,  when  the  act  is  done  by  some  innocent 
party.  His  duty  is  stated  in  this  way.  [His  lordship 
quoted  from  the  case.]  I  understand  that  his  duty  was 
to  enable  the  Paris  account  to  be  correctly  entered  up 
by  the  means  of  information  transmitted  day  by  day 
through  the  post,  and  I  can  draw  no  distinction 
between  sending  it  by  letter  or  by  telephonic  com- 
munication or  by  direct  instructions  when  he  from 
time  to  time  came  to  London.  In  this  case  I  will 
admit  the  information  given  by  the  slips  was  true  as 
far  as  it  went.  But  I  think  sending  three  items  of  an 
account  whilst  omitting  the  fourth  item  involves  the 
statement  "  That  is  all  I  have  received  and  no  more." 
The  case  goes  on  to  state :  "  The  entries  were  made 
by  the  master,  the  items  of  receipt  beiog  taken  from 
the  slips  ...  in  that  book.'*  I  stop  there  to 
point  out  that  there  is  no  other  means  of  keeping  the 
book  other  than  from  the  slips  supplied,  therofore 
from  a  point  of  yiew  of  enabling  a  watoh  to  be  kept  it 
seems  to  me  it  was  essential  that  the  account  should 
be  properly  made  up,  and  if  that  watch  is  made 
iutffectual  oy  incomplete  entries  which  are  made  by 
his  concurrence  then  the  man  has  omitted  to  send  or 
has  concurred  in  omitting  to  send  the  proper  entries. 
The  case  goes  on  to  say :  "  He  himself  from  time  to 
time  went  through  the  books  .  •  .  this  way  in 
1904.*'  I  think  it  was  sufficient  to  support  the  con- 
yiction  that  in  resard  to  these  two  particular  matters 
he  actually  stated  in  effect  that  the  entries  were  com- 
plete, or  in  other  words  concurred  in  the  omission  from 
the  book  of  items  that  should  have  been  there.  But 
in  my  opinion  the  conviction  could  be  upheld 
mrt  from  the  fact  of  his  having  come  to  Lindon. 
That  being  the  state  of  the  wings,  the  learned 
Common  JMrjeant  told  the  jury  as  follows:  [His 
lordship  read  the  direction.]    It  seenA  to  me  that  that 
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Is  putting  it  in  the  striotest  wsy  in  favour  of  the 
defendant,  or  in  other  words  that  it  could  not  be  said 
at  least  that  the  defendant  was  ODnviot^  on  wrong 
groundf. 

The  first  argument  addressed  to  us  was  that 
the  fact  of  the  master  having  entered  up  the 
accounts  prevented  the  offence  coming  within  the 
statute.  That  cannot  be  seriously  pressed,  because 
Eegina  v.  BuU  has  decided  that  an  innocent  entry  is 
sufficient  to  support  the  offence.  Lord  Coleridge 
there  held  that  false  entries  made  by  the  directions  of 
a  person  was  an  offence  within  the  statute.  The 
next  question  is  whether  the  court  had  jurisdiction 
to  try  the  case.  I  think  that  the  principle  of  the 
decision  in  Bex  v.  M  union,  1  Esp.  62,  applies  in  this 
case.  There  from  Amigua  false  charges  had  been 
returned  to  the  Qovemment  Navy  Office  in  London. 
Lord  Kenyon  said  ''there  was  thereby  an  offence 
committed  where  such  false  returns  were  received 
and  where  the  fraud  had  been  complete  by  their 
having  been  there  allowed,  upon  which  the  jurisdiction 
of  the  court  attached.*'  The  only  distinction  that  can 
be  suggested  is  that  between  an  improper  entry  in  the 
book  occasioned  by  false  returns  and  an  improper 
entry  in  the  book  by  an  omission  from  an  etherise 
genuine  return.  I  cannot  see  the  distinction.  If  a  man 
who  receives  five  sums  of  money  sends  the  receipt  of 
four  correctly  and  suppresses  the  fact  that  he  received 
five,  bat  in  effect  says  "  I  have  received  no  more,"  then, 
to  my  mind,  it  causes  an  omission  in  the  book  just  as 
if  he  had  incorrectly  stated  the  sum  of  money  received, 
and  as  far  as  the  off-^nce  is  concerned  it  seems  of  little 
importance.  I  think  Bex  v.  Bruac,  4  East  172,  lays 
down  the  same  principle.  It  may  be  Mr.  Gill  was 
right,  that  there  being  au  admiralty  jurisdiction  the 
language  of  the  judge  in  that  case  is  not  so  strong  on 
the  view  I  have  submitted  as  it  was  in  Bex  v.  Munton, 
In  any  case  it  is  another  illustration  of  the  sa  me  view. 
I  think  this  conviction  must  be  upheld. 

LjLWiULNCE,  J.,  concurred. 

Ebnnbdt,  J. — I  am  not  prepared  to  differ  from 
the  view  which  my  lord  has  taken,  but  with  great 
respaot  I  think  it  is  a  case  of  difficulty,  and  the  danger 
one  has  in  these  oases  is  where  you  find  a  man  has 
acted  with  dishonesty  one  is  not  inclined  to  see 
whether  it  comes  very  near  to  the  statute,  but  to  see 
whether  that  statute  might  not  be  held  quite  fully  to 
cover  the  dishonesty  of  which  he  is  guilty.  My 
difficulty  here  is  that  he  is  not  charged  wirh  any  act 
of  wrongdoing  with  regard  to  the  slips  themselves 
The  man  is  charged  with  omitting  or  ooncuriing  in 
the  omission  from  a  b  ]ok  which  was  not  his  book, 
nor  was  it  a  book  in  any  way  under  his  control  or  for 
which  he  was  responsible.  It  was  not  kept  in 
the  same  country.  I  agree  it  does  not  make  the 
offence  less  punishable  here  that  the  perpetration  of 
the  offence  was  committed  abroad  if  only  the  essential 
part  was  committed  here  ;  but  the  doubt  I  have  felt 
IS,  can  you  say  within  the  statute  that  the  mere  fact 
of  transmitting  wrong  information  is  "to  omit  or 
alter  or  concur  in  omittiog  or  altering  any  material 
particular  from  or  in  any  suoh  book  "  ?  One  of  my 
brothers  has  suggested  to  me  th*s  question,  ought  you 
under  this  section  to  find  a  man  had  been  guilty  of 
omitting  from  a  ledger  because  he  has  made  an 
omission  from  the  cash  book  ?  One  posts  from  the 
cash  book,  and  of  course  the  result  is  an  omission  from 
the  ledger.  Oan  a  clerk  be  indicted  for  an  omission 
from  the  ledger  ?  If  I  thought  it  came  to  that,  I  should 
have  difficulty  in  adhering  to  the  view  of  my  brothers. 
But  there  is  this  to  be  said,  that  this  jury  has  found 
against  the  prisoner  on  the  direction.  **  If  they  were 
satisfied  that  the  defendant  had  fraudulently  omitted 
from  the  slips    •    •    •    intending  that  they  should  b« 


omitted  from  the  Paris  Oash  Account  Book.  .  .  .*'  If 
it  was  intended  that  this  particular  book  should  be 
made  a  false  book  by  the  omission  caused  by  the 
slips,  I  am  not  prepared  to  differ  from  the  judgment. 

BiDLSY,  J. — I  am  unable  to  share  in  the  doubts  of 
my  brother  Kennedy.  I  have  no  douVt  we  have 
arrived  at  the  right  conclusion.  I  wish  to  s%y  very 
little  more  in  the  case.  I  will  refer  to  the  direction 
of  the  learned  Common  Sdrjesnt  to  the  jury,  a^d 
if  one  refers  to  that,  one  finds  that  the  omission  of  the 
sums  missppropriated  was  a  part  of  a  scheme  to 
defraud  for  which  he  was  held  guilty.  If  that  is  the 
finding  of  the  jury,  it  se^ms  to  me  it  was  abundantly 
established  on  the  authorities  that  there  was  jurisdic- 
tion to  try  this  ca«e  in  Loudon.  The  only  authority 
I  need  refer  to  is  Bex  v.  Munioru  It  seems  to  me  an 
authority  in  this  case,  for  I  am  quite  unable  to  see 
any  difference  between  an  omission  of  the  whole  of 
the  slip  from  the  sending  of  part  of  that  slip. 

Channell,  J.— I  agree,  but  I  share  in  the  doubt  my 
brother  Kennedy  has  expressed.  It  seems  doubtful 
whether  it  is  sufficiently  made  out  here  that  the  defend- 
ant did  omit  or  concur  in  omitting  any  material  parti- 
cular from  the  London  books.  I  do  not  think  a 
servant  who  sends  a  wrong  return  and  knows  his 
employer  keeps  books  with  which  he  has  nothing  to 
do  falsifies  the  books  or  concurs  in  it.  I  think  to 
justify  a  conviction  under  this  section  the  servant 
must  have  something  to  do  with  the  keeping  of  the 
books,  and  it  seems  ta  me  not  actually  clear  in  this 
case  that  such  was  the  case ;  but  as  it  does  not  amount 
to  a  matter  of  principle  I  am  not  prepared  tj  differ 
with  the  decision  of  this  caurf. 

Conviction  upheld, 

S  tlicitors  for  the  defendant,  Barringlon,  BlaUheufB, 

&  Co. 

Solicitor  for  the  prosecution,  F.  Freht  Palmen 


IN  BANKRUPTOY. 


r.)} 


May  22. 


K.  B.  Div. 
(Bigham  and  Darling,  JJ.] 

In  re  Moss. 
Ex  parte  Hallett.  (a.) 

Bankruptcy — Proof^Principal  and  surety — Ouarantee 
of  interest — Covenant  to  pay  premiums  on  policy  of 
insurance — Bankruptcy  Act,  1883  (46  &  47  Viet,  c 
52),  «.  37,  Schedule  IL,  r.  12. 

The  debtor  borrowed  £500,  and  covenanted  jointly  and 
severally  with  a  third  party  to  piy  interest  upon  the  loan 
so  long  as  any  part  of  the  principal  sum  shoidd  remain 
due,  and  also  to  keep  up  the  premiums  upon  a  policy 
assigned  by  him  to  the  lender  as  security.  Upon  the 
bankruptcy  of  the  debtor  the  lender  put  in  a  proof 
assessing  the  value  of  his  security  a<  £100,  and  proving 
for  the  balance  of  the  principal  sum  advanced.  The 
third  party  also  claimed  to  prove  on  the  estate  by  way  of 
indemnity  for  his  liability  for  interest  and  premiums  to 
the  lender, 

Ueldf  that  the  principal  sum  ceased  to  be  due  upon  the 
bankruptcy  of  the  borrower,  and  that  the  security  having 
been  valued  must  be  deemed  to  have  been  realised,  conse" 
quently  the  third  party  was  under  no  liability  to  the 
lender,  and  his  proof  must  be  rejected. 

Appeal  from  the  rejection  of  a  proof  by  his  Honour 
Judge  Tindal  Atkinson  in  the  county  court  at 
Hertford. 

(a.)  Eeported  by  P.  M.  Fbangkb,  Esq.,  Barrister- 
at-Law. 


ToL  im. 
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H.  0.         In  bb  Moss.— Rbx  v.  Doddb  abd  Othbbs  (Liobbsibo  Justiobs  of  Bibkbbhbad).        C.  A. 


On  the  11th  of  December,  1901,  an  indenture  wai 
made  between  Moss,  the  bankrupt,  H^Uett,  the 
appcdlaot,  and  Philip  Henry  Oooke,  whereby  Cooke 
agreed  to  and  did  advance  to  Moss  the  sum  of  £500 
whioh  Moss  oovenanted  to  repay  upon  the  11th  of 
Maroh,  1902,  with  interest  at  10  per  cent.,  and  Moss 
and  HaUett  jointly  and  sayeraUy  oovenanted  with 
Oooke  to  pay  him  interest  thereon  so  long  after  the 
UUi  o!  Maroh,  1902,  as  any  principal  money  remained 
dne.  By  tiie  same  indenture  Moss  assigned  to  Cojke 
as  security  all  his  interest  in  a  policy  of  insurance, 
and  Moss  and  Hallett  jointly  and  severally  coven- 
anted with  Oooke  to  pay  the  premiums  which  should 
from  time  to  time  become  payable  for  keeping  the 
said  policy  of  insurance  on  foot. 

Theloan  was  notpaidoffby  Moss  upon  the  day  named, 
and  a  receiving  order  was  made  against  him  upon  the 
28th  of  November,  1903.  Oooke  proved  in  the  bank- 
raptcyfor  the  amountof  theloanandinterest  to  the  date 
of  the  receiving  order,  and  valued  the  policy  in  his 
proof  at  £100.  Hallett  also  claimed  to  be  entitled  to 
prove  in  the  bankruptcy  in  respect  of  his  liability  to 
Oooke  under  the  indenture  of  the  11th  of  December, 
1901,  to  pay  interest  on  the  sum  owing  from  Moss  to 
Oooke.  and  to  keep  up  the  premiums  on  the  policy. 
He  assessed  the  liability  for  interest  at  £600  and  the 
liability  to  keep  up  the  premiums  at  £813  I69.  2d., 
and  presented  a  proof  for  that  amount  which  was 
rejected  t^  the  trustee,  whose  decision  was  upheld  by 
the  county  court  judge  upon  the  ground  that,  Oooke 
having  proved  in  the  bankruptcy,  Hallett  was  no 
longer  under  any  liability  to  him  against  whioh  he 
could  claim  to  be  indemnified. 
Hallett  appealed. 

Tindale  Davist  for  the  appellant.— The  appellant 
has  covenanted  to  pay  interest  on  the  loan  from 
Oooke  to  the  bankrapt  '*so  long  as  any  principal 
remains  due."  The  principal  is  still  due,  and  although 
Moss  upon  obtaining  his  discharge  will  be  freed  from 
any  lisbility  to  Oooke,  yet  by  section  30,  sub-section 
4,  of  the  Bankruptcy  Act,  1883,  it  is  provided  that 
an  order  of  discharge  shall  not  release  any  person  who 
at  ^e  date  of  the  receiving  order  was  jointly  bound 
witii  the  bankrupt,  or  who  was  surety  or  in  the  nature 
of  a  surety  for  him.  It  was  held  in  In  re  Fiizgeorge, 
Ex  parte  RoUon,  53  W.  E.  384,  [1905]  1  K.  B.  462, 
that  a  guarantee  of  interest  on  a  deb  suture  "  until  the 
principal  earn  secured  by  the  debenture  was  repaid  by 
the  company "  still  remained  in  force,  although  the 
company  had  gone  into  liquidation  and  had  been 
dissolved:  see  also  In  re  London  Ohartered  Bank  of 
Australia,  42  W.  E.  14,  [1893]  3  Oh.  540,  and  Ex  parte 
Jacobs,  23  W.  E.  251,  L.  E.  10  Oh.  211.  If  the  debt 
is  stall  due  the  appellant  is  also  bound  under  his 
covenant  to  keep  up  the  premiums  on  the  policy  held 
by  the  creditor  as  security  for  the  debt. 
Herbert  Jacobs,  for  the  trustee,  was  not  called  upon. 

BlQHAM,  J. — ^The  first  question  in  this  case  is 
whether  H«llett  can  prove  in  the  bankrupt's  estate 
in  respeot  of  his  covenant  to  pay  Oooke  interest  so 
long  as  any  of  the  principal  sum  advanced  by  Oooke 
to  the  bankrupt  remains  due.  The  principal  debtor  is 
now  bankrupt.  As  soon  as  he  became  bankrupt  it  was 
untrue  to  say  that  the  principal  money  remained  due. 
The  sole  liability  left  was  the  liability  of  the  trustee 
in  bankruptcy  to  pay  a  dividend  in  respect  of  the 
debt.  I  take  the  view  that  Hallett's  liability  to 
Oooke  is  gone,  and  that  it  cannot  be  said  that  any 
part  of  that  debt  is  due,  and  I  agree  with  the  follow- 
ing reasons  given  by  the  learned  county  court  judge : 
"  The  liability  of  Moss  on  his  covenant  to  pay  the 
principal  sum,  beiog  provable  in  the  bankruptcy,  will 
be  discharged  when  the  order  of  discharge  has  been 
granted  to  him.    It  would  seem  a  stran^^  conclusion 


that,  the  obligation  to  pay  the  principal  sum  being 
discharged,  the  liability  of  Hallett  to  pay  the  interest 
is  still  to  continue.  If  so,  when  will  this  liability 
cease,  unless,  without  any  obligation  to  do  so,  Hallett 
pays  the  balance  of  the  principal  sum  after  deducting 
the  dividend  received  bv  Oooke  P  In  my  judgment,  a 
proof  having  been  made  in  respect  of  the  principal 
sum  in  the  bankruptcy,  there  cannot  be  another  proof 
for  interest  springing  from  the  debt  already  the 
subject  of  proof.  The  principal  sum  no  longer 
remains  payable  under  the  covenant  in  the  deed  of 
the  11th  of  December,  1901,  and  in  my  judgment 
the  liability  of  Hallett  under  this  covenant  has 
determined." 

The  second  question  is  whether  Hallett  is  still 
bound  under  his  covenant  to  keep  up  the  premiums 
on  the  policy.  Oooke  has  valued  tne  pohcyin  his 
proof  at  £100.  That  is  just  as  if  he  had  sold  it  to  a 
stranger ;  indeed,  for  all  I  know  he  may  have  done  so. 
If  he  chose  to  keep  up  the  premiums  he  may,  or  if  he 
prefers  he  may  surrender  the  policy.  Here  again  I 
agree  with  the  reasoning  of  the  learned  county  court 
judge*  ''Oooke  has  valued  the  policy  at  £100, 
and  therefore  must  be  taken  to  or  be  deemed 
to  have  realized  his  security.  He  has  proved  for  the 
balance  of  the  debt  after  deducting  the  value  of  his 
security,  he  cannot  have  a  further  proof  in  respect 
of  the  personal  covenant  of  the  debtor  to  pay 
premiums  to  maintain  the  security  at  its  full  vuue 
for  securing  this  balance:  see  Deering  v.  Bank  of 
Ireland,  35  W.  E.  634,  12  A.  0.  20.  Oooke  havbg 
proved  in  respect  of  the  balance,  Hallett  cannot  have 
another  proof  to  indemnify  him  in  respect  of  his 
liability  to  maintain  the  security  for  the  payment  of 
the  same  balance.  The  whole  matter  can  be  summed 
up  in  a  few  words :  The  estate  of  a  bankrupt  cannot 
be  called  upon  to  contribute  to  the  maintenance  of  a 
security  in  respect  of  a  debt  which  is  extinguished  by 
the  bankruptcy." 

Dablikg,  J.— I  am  of  the  same  opinion.  It  is 
admitted  that  after  the  discharge  of  the  bankrupt  no 
action  to  recover  the  principal  sum  advanced  would 
lie  against  him,  and  I  do  not  see  how  it  can  be  con- 
tended that  money  which  is  not  recoverable  at  law 
can  be  said  to  be  money  <'  due  **  from  Moss  under  the 
covenant  relied  upon. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  R,  Jennings, 

Sjlidtors  for  the  trustee,  Bate  &  Go, 


ewxX  Of  SyiieaU 


From  K.  B.  Div.  ] 

(Oollins,  M.E..  and  Mathew  and  > 

OjzeoB-Hardy,  L.JJ.)  ) 


April  4. 


Eex  v.  Dodds  and  Others,  Lioensinq  Justices 
OF  Birkenhead,  (a.) 

Licensing  law^lienewal  of  on-licence — Condition  to 
renewal — Undertaking  by  applicant — Power  of  justices 
of  licensing  district — Licensing  Act,  190^1  (4  Ed,  7, 
c.  23),  ss.  1,  9. 

The  justices  of  a  licensing  district  have  no  power, 
under  the  Licensing  Act,  1904,  to  require,  as  a  condition 
to  the  renewal  of  an  existing  on-licence,  that  the  applicant 
should  give  any  undertaking  as  to  the  conduct  or  manage- 

(a.)  Eeported  by  F.  G.  Euoker,  Esq.,  Barrister* 
at-Law. 
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OT.  of  AfP.  BBX  v.  DODBS  and  OtHSBS  (lilCENSING  JuSTIOBS  OF  BIBXBITHEAD). 


Or.  OF  App. 


mmtof  the  premises,  apart  from  the  matterB  mentiofied 
in  aectwn  I,  eub^eection  1,  as  grounds  for  refusing  the 
renewal, 

80  hdd  by  GollinB,  M.R.,  and  Cozens-Hardy,  L.J., 
Mathew,  L.J.,  dissenting. 

Decision  of  the  Divinonal  Court  in  Bex  v,  DDclds 
(ante,  p,  377),  reversed. 

Appeal  from  a  judgment  of  the  Dlyisional  Court 
(Lord  Alvcrstone,  L.C.J.,  and  Wills  and  Kennedy,  JJ.) 
disohaiging  two  mlea  nisi  for  writs  of  mandamus. 

The  question  was  whether  lioensing  justices  have 
power  under  the  Lioensing  Aot,  1904,  to  require 
persons  seeking  renewals  of  existing  on-lioences  to 
give  reasonable  undertakings  as  a  condition  of  the 
renewal  of  such  licences.  The  facts  of  the  case  were 
as  follows: 

At  the  general  annual  licensing  meeting  for  the 
borough  of  Birkenhead,  held  on  tbe  Ut  oi  February, 
1905,  the  chairman  announced  that  the  lioensiog 
committee  would  ask  all  persons  applying  for  the 
renewal  of  on-licecces  to  give  certain  undertakings  on 
the  renewal  of  their  licences,  and  that  the  applications 
for  renewal  would  be  adjourned,  and  that  notices  to 
that  effect  would  be  served  on  the  registered  owners  of 
the  premises.  Notices  were  accordingly  serred  on  all 
the  owners  of  on-licem ed  premises  within  the  borough, 
including  Messrs.  Peter  Walker  &  Son,  the  owners  of 
the  Commercial  Hotel,  whose  tenant,  Joseph  Henry 
Boberti,  had  applied  for  a  renewal  of  his  on-licence, 
stating  that  licensed  persons  would  be  required  to 
give  to  the  justices  upon  the  renewal  of  their  licences 
an  undertaking  to  observe  certain  conditions. 

The  conditions  as  to  which  the  undertaking  was 
required  were  as  follows :  (1)  No  intoxicating  liquor 
shall  be  sold  or  supplied  upon  credit.  (2)  No  intoxi- 
cating liquor  shall  be  supplied  to  any  child  under  the 
age  of  fourteen  years.  (3)  No  games,  draws,  or  raffles 
shall  be  suffered  to  take  place  upon  the  licensed 
premises  (except  billiards  in  alehouses).  (4)  The 
lioensee  shall  devote  the  whole  of  his  time  to  the 
business  of  this  licence.  (5)  The  back  door  of  the 
premises  shall  be  kept  locked  except  for  domestic 
I>urposes.  (6)  No  dubs  for  the  purpose  of  a  distribu- 
tion of  drink  at  Christmastide  or  any  other  period 
shall  be  permitted  at  the  premisee. 

At  the  adjourned  meeting  of  the  lioensing  com- 
mittee on  the  15th  of  February  the  owners  of  the 
Commercial  Hotel  and  the  owners  of  all  the  other 
licensed  houses  in  Birkenhead,  with  one  exception, 
refused  to  give  their  consent  to  the  licensees'  giving 
the  required  undertakinff.  The  chairman  thereupon 
stated  that  the  whole  of  the  licences  would  be  renewed 
and  would  be  in  the  hands  of  the  derk  to  the  licensing 
justices,  and  would  be  delivered  by  him  to  the 
licensees  on  their  giving  to  the  clerk  the  undertakings 
which  had  been  printed  on  the  back  of  each  of  the 
licences.  The  meeting  was  then  adjourned  until  the 
Ist  of  March. 

At  the  adjourned  meeting  counsel  for  the  applicants 
requested  the  committee  to  adopt  the  course  of 
refusing  the  "licence},  so  that  they  might  appeal  to 
quarter  sessions,  and  in  that  way  test  the  right  of  the 
^  committer  to  reqture  the  undmrtakiDgs  to  be  given. 
The  committee  declined  to  adopt  this  course,  and  the 
chairman  again  stated  defioitely  that  the  licences  were 
not  refused,  and  that  they  might  be  obtained  by 
the  respective  licensees  upon  giving  the  undertakings 
required. 

Subsequently,  the  tenant  of  the  Commercial  Hotel 
ap^ed  to  the  clerk  to  the  justices  for  his  licence,  but 
as  be  refused  to  give  the  undertakings  required  the 
licence  was  not  handed  to  him. 

Upon  these  facts  a  rule  nisi  was  granted  at  the 
instance  of  the  tenant  and  owners  of  the  Commercial 


Hotel  calling  upon  the  justices  to  show  cause  why  a 
writ  of  mandamus  should  not  issue  commanding  them 
to  deliver  up  to  Boberts  his  renewal  licence  in  respect 
of  the  Oommerdal  Hotel,  and  alto  a  rule  nisi  oaUIng 
on  the  justices  to  show  cause  why  they  should  not 
hold  an  adjourned  meeting  to  hear  aud  determine  the 
application  of  Boberts  according  to  law.  The  justices 
showed  cause  against  these  rules. 

On  behalf  of  the  jnstioes,  it  was  contended  that 
section  9,  sub-section  2,  of  the  Licensing  Act  of  1904 
empowerrd  licensing  justices  to  insist  that  reasonable 
undertakings  should  be  given  as  a  oondition  to  the 
renewal  of  a  licence;  that  no  ibtelligent  meaning 
could  be  given  to  that  portion  of  the  Act  unless  it  was 
assumed  that  the  licensing  justices  had  the  power  to 
impose  such  a  condition. 

On  behalf  of  the  prosecutors  it  was  submitted  that 
lioensiog  justices  had  no  statutory  power  before  the 
Aot  of  1904  to  insist  on  a  person  seeking  the  renewal 
of  a  licence  giving  any  undertaking,  and  that  there 
was  nothing  in  the  Aot  of  1904  which  gave  any  such 
power.  The  language  of  sub-section  2  of  section  9 
showed  clearly  that  what  was  contemplated  was  an 
undertaking  voluntarily  given  by  the  person  apply- 
ing. 

The  Divisional  Court  were  of  opinion  that  the 
justices  had  power  to  deal  with  the  case  as  they  had 
dealt  with  it,  and  they  ordered  that  both  the  rules 
should  be  discharged. 

The  Divisional  Court  heard  this  case  together  with 
another  case  {Rex  v.  Grimwade)  which  related  to  a 
licence  to  sell  beer  to  be  consumed  on  or  off  the 
premises,  which  had  been  in  existence  before  the  Ist 
of  May,  1869,  and  had  been  continuously  renewed. 
The  court  held  that  in  that  case  the  justicee  had  no 
power  to  require  from  the  applicant  an  undertaking 
that  no  intoxicating  liquor  shoulchbe  supplied  to  any 
customer  unless  such  liquor  should  be  paid  for  at  the 
time  of  delivery. 

The  tenant  and  owners  of  the  Commerdal  Hotel 
appealed. 

Pickford,  K.O.,  and  Rigly  Swift,  for  the  tenant. 
A,  H,  Bodkin  and  F.  E.  Smith,  for  the  owners. 
Asquith,  K.O.,  Low,  E.G.,  and  T.  Shepherd  LitOe^ 
for  Uie  justices. 

Cur,  adv.  vult* 

April  4.^CoLLnr8,  M.B.,  read  the  following  judg- 
ment: The  question  on  this  appeal  is  whether, 
although  the  Licensing  Aot,  1904,  s.  1,  has 
expresuy  limited  the  power  to  refuse  the  ren^iral  of 
an  existing  on-licence  to  five  named  grounds,  it  is 
nevertheless  competent  to  the  justices  of  the  lioensing 
district  to  refuse  it  unless  the  applicant  consents  to 

five  an  undertaking  to  keep  and  observe  certain  oon- 
itions  to  be  endorsed  on  the  back  of  the  lioenee  as  to 
the  conduct  and  management  of  the  business,  snd  not 
covered  by  the  five  g^unds  named.  The  Divisional 
Court  has  decided  that  it  is.  A  technical  question 
arises  also — viz.,  whether,  even  if  the  justices  were 
wrong,  the  appellants  ought  not  to  have  appealed  to 
quarter  sessions  instead  of  proceeding  as  taey  have 
done  by  motion  for  a  mandamus.  The  court  below 
has  decided  the  case  upon  the  merits,  and  both  sides 
are  anxious  that  it  should,  if  possiUe,  not  be  deter- 
mined on  merely  technical  grounds.  I  will  address 
myself  therefore  to  the  main  question  above  stated. 

The  droumstances  under  which  the  Act  of  1904 
came  to  be  passed  are  wdl  known.  The  House  of 
Lords  had  finally  dedded  in  Sharp  v.  Wakefidd,  39 
W.  B.  561,  [1891]  A.  C.  173,  that  the  discretion  of 

(justices  was  absolute  in  refusing  renewals  except  in 
the  case  of  licences  falling  within  the  Act  of  1869  and 
in  existence  on  the  Ist  of  May  of  that  year.  The  disora* 
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tion  was  of  oonne  to  be  exerdsed  jndfdally  "  aooord- 
iog  to  the  rules  of  reason  and  jaatice,  not  aooor^g  to 
private  opinion ;  according  to  law,  and  not  bnmour*' : 
see  the  judgment  of  Lord  Halsbory  in  Sharp  v. 
Wakefield.  After  that  decision  renewals  were  more 
frequently  refused  on  grounds  of  general  policy, 
and  not  by  reason  of  defects  in  we  premises  or 
of  misconduct  of  the  licensee.  The  Famham  caee, 
Bex  ▼.  Howard,  51  W.  E.  21,  [1902]  2  K.  B.  363, 
decided  in  1902.  was  much  discussed,  and  legislation 
was  called  for  to  mitigate  the  hardship  of  inSviduals 
whose  means  of  livelihood  had  been  lost  by  the  with- 
drawal of  licences  for  the  benf fit  of  the  commucity 
without  misconduct  on  their  pari  This  led  to  pro- 
posals of  compeniation,  which  were  adopted  and 
embodied  in  the  Act  of  1901.  In  order  to  dis- 
criminate between  those  who  on  a  geneoral  reduction 
of  licences  might  be  deemed  fairly  entitled  to  com- 
pensation and  those  who  might  not,  it  was  necei  sary 
to  ascertain  the  grounds  upon  which  the  jiutfces  in 
any  particular  case  had  acted  in  refusing  a  renewal. 
It  was  apparently  thought  by  the  Legi^ature  that 
the  simplest  way  of  working  out  this  result  was  to 
take  away  the  unlimited  diicretion  of  justices  and 
substitute  a  limited  discretion  based  on  defined 
grounds,  which  were  no  doubt  those  by  which  the 
justices  had  in  practice  guided  themselyes.  Heuce  the 
provisions  of  section  1  controlling  the  discretion  and 
obliging  the  justices  to  specify  in  writing  the  grounds 
of  ueir  refusal.  A  practice  had  also  grown  up, 
known  io  all  persons  conversant  with  licensing  pro- 
cedure, for  the  justices,  having  the  general  discretion 
I  have  referred  to,  to  demand  from  applicants  under- 
takiogs  as  to  the  conduct  and  management  of  the 
business  if  the  licence  were  renewed.  We  were  told 
that  such  undertakings  were  sometimes  asked  for  and 
given  even  in  cases  of  licences  under  the  Act  of  1869, 
which  had  existed  at  the  date  of  the  passing  of  that 
Act. 

This  brief  anticipatory  statement  is  necessary  in 
order  to  appreciate  Uie  bearing  of  the  sections  and 
the  precise  point  raised  for  decision.  Section  1  enacts 
as  follows :  "  (1)  The  power  to  refuse  the  renewal  of 
an  existing  on-licence,  on  any  ground  other  than  the 
groundr  that  the  licensed  premises  have  been  Ul- 
conduoted  or  are  structurally  deficient  or  structurally 
unsuitable,  or  srounds  connected  with  the  character 
of  fitness  of  the  proposed  holder  of  the  licence,  or 
the  ground  that  the  rene?ral  would  be  void,  shall  be 
▼ested  in  quarter  sessions  instead  of  the  justices  of 
the  licensing  district,  but  shall  only  be  exercised  on  a 
reference  from  those  justices  aud  on  payment  of  com- 
pensation in  accordance  with  this  Act.  In  every  case 
of  the  refusal  of  the  renewal  of  an  existing  on- 
licence  by  the  justices  of  a  licensing  district  they  shall 
specify  in  writing  to  the  applicant  the  grounds  of 
their  refusal.  (2)  Where  the  justices  of  a  licensing 
district,  on  the  consideration  by  them,  in  accordance 
with  the  Licensing  Acts,  1828  to  1902,  of  applica- 
tions for  the  renewal  of  licences,  are  of  opinion  that 
the  question  of  the  renewal  of  any  particular  existing 
on-licences  requires  consideration  on  grounds  other 
than  those  on  which  the  renewal  of  an  existing 
on-licence  can  be  refused  by  them  they  shall  refer  the 
matter  to  quarter  sessions,  together  with  their  report 
thereon,  and  quarter  sessions  shall  consider  all  reports 
so  made  to  them,  and  may,  if  they  tbinkit  expeaieDt, 
after  giving  the  persons  interested  in  the  licensed 
premises  and,  unless  it  appears  to  quarter  sessions 
unnecessary,  any  other  person  appearing  to  them 
to  be  interested  in  the  question  of  the  renewal 
of  the  licence  of  those  premises  (including  the 
justices  of  the  licensing  district)  an  opportunity 
of  being  heard  and,  subject  to  the  payment 
of    compensation     under     this     Act,    refuse     the 


renewal  of  any  licence  to  which  any  such  report 
relates."  Section  2  deals  with  the  amount  of  com- 
pensation. Section  3  provides  for  a  compensation 
fund.  Section  4  deals  with  new  licences  and  the 
attaching  of  conditions  thereto.  Sections  5  to  8 
deals  wiui  machinery.  Then  comes  section  9,  which, 
coupled  with  section  1,  raises  the  point  for  decision. 
It  enacts  as  follows :  "  (1)  The  provisions  of  this  Act 
shall  apply  to  the  transfer  of  an  existing  ou-lioence 
as  they  apply  to  the  renewal  of  an  existing  on- 
licence,  with  tiie  substitution  of  transfer  for  renewal. 
(2)  If  the  justices  of  a  licensing  district  refuse  to 
renew  an  existing  on-licence  on  the  around  that 
the  holder  of  the  licence  has  persutentiy  and 
unreasonably  refused  to  supply  suitable  refresh- 
ment (other  than  intoxicating  uquor)  at  a  reasonable 
grice,  or  on  the  ground  that  uie  holder  of  the  licence 
as  failed  to  fulfil  any  reasonable  undertaUnft  given 
to  the  justices  on  the  grant  or  renewal  of  the  licence, 
the  justices  shall  be  deemed  to  have  refused  the 
licence  on  the  ground  that  the  premises  had  been 
ill-conducted :  Provided  that  where  the  justices,  on 
an  application  for  the  renewal  of  an  existing  on- 
licence,  ask  the  licence-holder  to  give  an  undertaking 
as  aforesaid,  they  shall  adjourn  the  hearing  of  the 
application  and  cause  notice  of  the  required  under- 
taking to  be  served  upon  the  registered  owner  of  the 
g remises  and  give  him  an  opportunity  of  being 
eard."  Sub-sections  1  and  2  create  no  difficulty. 
The  latter  merely  makes  it  clear  that  the  two  dasses 
of  acts  named  therein  may  be  treated  by 
justices  as  falling  within  one  of  tbe  grounds  of 
refusal  limited  by  the  first  section  of  the  Act.  It  is 
upon  the  proviso  to  sub-section  2  that  the  decision  of 
the  court  below  is  bssed.  It  is  upon  the  words 
**reqviired  undertaking*'  that  the  teamed  judges 
mainly,  if  not  wholly,  found  themselves.  If  these 
words  may  be  fairly  read  as  merely  a  synonym  for  thie 
undertaking  which  the  justices  are  supposed  to  have 
*<  asked  for*'  iu  the  earlier  part  of  the  sentence,  the 
whole  fabric  of  implication  based  on  the  use  of  the 
word  "  required  "  falls  to  the  |^nnd.  Unless  it  is 
to  be  read  as  equivalent  to  "  insisted  upon  as  a  con- 
dition of  renewal,"  it  cannot  ground  the  inference 
drawn  from  it,  that  the  Legislature  assumed  the 
existence  of  a  power  to  require  in  that  sense  an 
undertakiog,  as  surviving  the  inhibition  of  the  first 
section,  witn  the  result  tiiat  it  must  be  taken  to  have 
sanctioned  an  additional  ground  for  the  refusal  of  a 
licence  as  arising  upon  a  failure  to  give  an  under- 
takhig.  In  other  words,  we  must  first  construe 
"required"  in  a  sense  not  necessarily  demanded  by 
the  context,  and  then  infer  that  it  was  intended  by 
the  use  of  that  word  to  repeal  or  modify  the  express 
and  unambiguous  enactment  of  the  first  section,  and 
vest  in  the  liceming  justices  another  ground  of 
refusal,  although  the  power  to  refuse  except  on 
the  five  grounds  named  has  been  expressly  with- 
drawn from  them  and  vested  in  the  quarter  sessions. 
Surdy  a  bold  inference  to  draw  from  such  slight 
materials.  Down  to  this  point  in  the  discussion 
there  can,  it  seems  to  me,  to  be  no  possible  doubt 
as  to  the  effect  of  the  enactment.  The  intention 
to  limit  the  discretion  to  refuse  a  renewal  to  the 
grounds  named  in  section  1  is  dear  beyond  con- 
troversy. "The power  to  refuse  the  renewal  of  an 
existing  on-licence  on  any  ground  other  than  "  the 
five  named  "  shall  be  vested  in  quarter  sessions  instead 
of  the  justices  of  the  licensing  distiict";  and  to 
withhold  a  renewal  unless  the  applicsnt  will  give  an 
undertaking  as  to  the  mode  of  carrying  on  the  business 
is,  in  my  judgment,  the  same  thing  as  to  refuse  it  on 
a  ground  other  than  one  of  the  five.  A  fortiori  when 
the  undertaking  relates  to  matters  outside  the  five 
grounds.    This  provision  is  express  and  absolute,  and 
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leavei  ootbing  to  ]mplicattoi]>  and  yet  it  ii  fKmtended 
tbftt,  notwithitauditg  thii  dear  and  pewniptory 
inbibition  m  tlie  gaverBiDg  enftctmftitj  it  ie  to  ba  read 
as  Dot  m^atiiiig  what  it  sa;ii  but  &a  cove  nog  and 
permittiDg  a  r^fufiai  on  a  ground  not  falling  witMn 
any  of  thoEQ  named,  but  tbe  right  to  act  on  which  is 
to  be  implied  out  of  A  proviso  to  a  Btib -flection  which 
ia  a<!dre6aed,  by  way  ol  greater  caution  apparently » 
to  pro  Tiding  that  a  parti  cuiur  line  of  conduct  may  be 
deemed  miaconduot  within  the  governing  enactment. 
In  tny  judgment  it  is  not  competent  for  this  conrt  to 
introduoa  by  implication  only,  a  provifiion  dirt otly 
ooutradiotory  of  an  unambiguona  enactment  addresaed 
to  the  very  point  itself ,  If  we  are  at  large  to  draw 
inferercf  s  and  make  impHcationt ,  why  are  we  to  leave 
out  the  inference  arifliogfrom  the  fact  that  the  Legis- 
lature has  not  only  abfltained  from  eoaoting  this  sixth 
grotiDd  of  refnaal,  but  has  by  the  limitatioQ  to  five 
other  grounds  directly  i? deluded  it  ?  And  why  are  wB  to 
suppose  that  it  intended  that  the  refusal  to  give  an 
ondertaling  should  be  Aground  of  refusal  of  the  renewalt 
when»  its  attention  being  obviously  called  to  the 
txistJng  practice  as  to  undertakingfl,  it  addreifles  its 
enactment  expreuly  to  the  breach  of  such  under* 
takings  when  given,  and  uot  to  the  refusal  to  give 
them  at  all?  The  proviHo,  as  I  have  pointed  out, 
does  not  in  its  conteitt  purport  to  relate  at  all  to  the 
first  sBctioDf  and  fiurely,  if  there  is  any  apparent  in- 
ocnsifltency  between  the  two,  it  is  the  soope  of  the 
proviso  which  muet  be  limited  so  as  to  make  i%  har- 
monize with  the  primary  and  unambiguous  inhibitioQ 
of  the  first  section.  To  contradict  the  plain  Isngaage 
of  the  Act  by  a  surmisa  based  on  such  materiais  is^  to 
my  judgmsnt,  to  substitute  legislation  for  interpreta^ 
lion-  But  it  cannot  be  contended  that  the  proviso  is 
altogether  nugatory  if  it  be  held  not  to  add  anothor 
ground  of  refusal  to  thoFe  named  in  the  first  section. 
We  learn  that  fluoh  undertakings  were  sometimes 
givtn  in  caies  under  the  Act  of  1869,  though  it  is 
clear  that  the  justices  bad  no  power  to  refuaa  the 
renewal  except  upon  the  four  grounds  named  iu  that 
Aot,  and  it  may  be  that  otbers  hereafter  may  do  what 
one  of  the  applicants  has  dooe  in  this  case,  voluntarily 
give  the  nnderlaking  asked  for»  Though  the  court 
below  have  arrived  at  the  conclusion  that  the  justices 
were  acting  within  their  powers  in  refusing  reuewals 
in  the  cases  under  appeal,  I  am  nevertheless  entitled 
to  pray  in  aid  of  my  own  opinion  their  decision  in 
Htx  V*  Orhnwadei  a  case  of  a  licence  in  cdstence 
before  May,  ia69|  and  govarned  by  the  Act  of  that 
year.  They  held  that  in  such  a  case  the  justices 
had  no  power  to  exact  the  undertaking,  presumably 
beoaoie  to  do  so  was  to  refuae  upon  a  ground  other 
than  the  four  named  in  the  Act  of  1S69*  Now,  by 
0ub-8€ction  3  of  section  9,  the  grounds  mentioned  in 
section  8  of  the  Act  of  1869  are  substituted  for  the 
grounds  menUoned  in  the  present  Act  as  the  grounds 
on  which  the  power  to  refuse  the  renewal  of  an 
existing  licence  is  reserved  to  the  justices  of  the 
Ucensing  district*  On  what  grounds  they  can  have 
held  that  the  justices  had  do  power  to  refuse  the 
renewals  in  those  cases  which  do  not  equally  apply  to 
the  cases  under  review  I  am,  with  deference,  at  a  lo»s 
to  determine.  The  worda  of  aection  8  of  the  Aot  of 
1869  are  no  more  clear  and  peremptory  than  those  of 
section  1  of  this  Act,  and  the  praotice  as  to  asking 
ander takings  from  applicants  under  the  former  Act 
existed,  as  we  were  told  by  Mr«  Low»  in  some  places. 
The  words  of  the  redoubtable  proviso  do  not  purport 
to  be  limited  to  one  class  of  liconces  more  than 
another.  They  ate— *' where  the  justices,  on  an 
applicatioQ  for  the  renewal  of  an  existing  on-licence, 
ask  the  licence- holder  to  give  an  undertaking."  Why 
is  this  provision  to  be  limited  to  licences  other  than 
thoee  existing  in  May,  1809,  and  regulated  by  the 


Act  of  that  year  ?    If  it  do8«  apply  to  tliem^  and  no 

reason  has  been  given  why  it  doci  not»  then  the 
court  below,  on  their  deciiion,  must  read  the  wo^i 
'*r* quired,*' on  which  they  rest  the  whole  weight  oI 
their  conclusion  in  the  cases  now  under  diicas«ioD, 
in  two  different  sensefl  according  as  to  wkethv 
tha  Hcenoe  is  one  governed  by  the  oonditaoDi  of 
section  8  of  the  Act  of  1869  or  not — in  the  formtf 
dais  in  the  sense  contended  for  by  the  appellsntf, 
— viz.f  as  a  synonym  for  '*  asked  for  ^*;  in  ihe  kttir^ 
in  the  sense  which  they  have  adopted  as  govsnuxi^ 
their  decisiou  in  the  cade«  now  under  ap^tJ— rfi., 
**  stipulated  for  aa  a  condition  of  allowing  th#  tvmwmK'^ 
'While  cordially  agreeing  with  the  deoialon  of  tla 
court  below  in  the  cas«s  under  the  Aot  of  1B69, 1 
must,  with  great  deference,  exprees  my  inability  to 
adopt  tfadr  concluaian  iu  the  oases  wMch  a?e  ih9 
subject  of  this  appeal. 

With  regard  to  the  technical  poitit,  I  think  thit  the 
true  criract  of  what  the  juBtioes  did  wbm  that  ihe?  did 
not  refuse  the  renewals  m  such  a  form  ai  to  admit  at 
an  appeal  to  quarter  s^smons.  In  fact,  when  asktd  to 
give  a  positive  reiasal  so  as  to  facilitata  aaappeill, 
they  declined  to  do  so,  and  insisted  Ihat  th«y  kid 
allowed  renewal.  What  they,  in  fact,  had 
to  cause  licences  to  be  printed  contaitiug  omthHrltfli 
a  variation  from  the  statutory  form  by  l\m  In^odBO* 
tion  of  the  following  word«:  "This  renewal" 
is  granted  upon  the  licensee  giving  an  uiuli  _ 

to  ki'ep  and  observe  the  c^  nditlons  indorsed  on  tie 
back  hereof ''  i  and  on  the  back  were  indorsed  tU 
conditiocs.  Ttieae  licences  were  deposited  with  tber 
ckrk,  to  be  delivered  to  the  applicants  on  their  givtag 
the  undertakings.  Not  having,  in  their  vi««« 
refused  the  renewals,  they  did  not  specify  In  wriUUf 
to  the  applicant  the  grounds  of  thfir  nlofvL 
Nevertheless,  it  is  now  contended  on  their  biftill 
that  the  applicant  was  bound  to  treat  what  tfcsy 
had  done  as  a  refusal  to  renew,  and  to  hsT« 
appealed  if  he  objected,  and  that  the  remedy  kf 
matniamns  wai  therefore  not  open.  It  seema  to  tat  that, 
if  I  am  tight  in  the  eonstruction  I  have  placed  n^ 
the  statute,  what  the  justices  have  done  is  to  dapdft 
in  favour  of  renewal  with  a  condition  which  tk«y  hid 
no  power  to  impose  and  which  is  therefore  nnffStoi7i 
and  that  a  manflamus  ought  to  go  to  compel  lamik  to 
deliver  the  renewal  licences  without  the  conditjoft, 
If  their  decision  cannot  be  so  treated,  th^n  I  thtak 
the  result  is  that  they  have  not  decided  tbi  pfliat 
submitted  to  them  at  aU,  and  that  a  m'indai/iu$  lihtfall 
go,  as  in  lieg.  v.  BQimmn,  [lSt*8j  1  Q  B.  MX  ^ 
W,  B.  Dig.  83,  and  Eeg.  v.  CQtham,  iiS  W.  B.  511 
[1893]  1  Q.  B,  802.  In  my  opinion,  therefor*,  tbt 
appeal  must  be  alio  wed » 

Ma  THE  w*  L.J.,  read  the  following  judgment:  Ia 
these  cases  I  differ^  1  need  not  say  with  mnch  In lifel* 
tioD,  from  the  opbions  of  my  learned  coUeagitM*  I 
think  the  judgments  of  the  Divisional  Gonrt  wm% 
right  and  ought  to  be  affirmed.  The  statute  wkkk 
we  are  called  on  to  construe  is  entitled  *'  An  Act  to 
amend  the  Licensing  Acts,  1S2$  to  1902,  in  naped 
to  the  extinction  of  licences  and  the  grant  of  siV 
licences,''  and  by  section  10  the  Aot  ii  to  hi 
construed  as  one  with  the  Licensing  Acta  afijitMid 
Before  the  statute  in  question  the  right  ol  apgiMl 
to  quarter  sessions  was  granted  to  all  f^mim 
aggrieved  by  any  act  of  any  justices  done  m  cr 
conceraing  the  exercise  of  their  powers^  Wktn 
there  was  a  refasal  to  grant  the  renewal  of  a  lioe9c^ 
the  decision  of  the  licensing  justices  might  \m  r^ 
viewed  by  quarter  sessions,  and  subject  lo  tiuys  tkm 
discretion  was  absolute.  For  many  joan  Uni 
practice  had  been  followed  &U  over  Knglaod  ol 
grantiDg  a  renewal  of  a  lioenoe  upon  an  underfeakl*! 
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a: 

V: 


to  observe  certain  conditions  intended  to  secure  the 
orderly  and  proper  management  of  licensed  homes. 
Each  applicant  was  required  to  satisfy  the  magistrates 
either  by  verbal  or  written  assurances  &at  the 
conditions  which  they  required  would  be  complied 
with.  If  any  objection  were  made  to  the  act  of  the 
justices  in  this  respect,  it  leems  clear  that  there 
would  be  an  appeal  to  quarter  sessions.  When  the 
Act  of  1904  was  passed,  the  licences  then  in  existence 
were  for  the  most  part  of  this  limited  character.  The 
imdertaking  which  was  in  these  cases  required  was 
admitted  to  be  of  the  usual  character  and  to  ba 
perfectly  reasonable.  This  is  shown  by  the  statements 
whidi  counsel  were  instructed  to  make  to  the  justices. 
For  many  years  the  conditions  had  been  accepted  and 
assented  to  by  those  interested  in  licensed  premises  in 
Birkenhead. 

The  question  upon  this  appeal  is  whether  the 
procedure  which  had  been  previously  adopted  of 
granting  a  renewal  of  a  licence  upon  conditions 
had,  under  the  Act  of  1904,  been  placed  beyond 
the  jurisdiction  of  the  justices.  This  was  said 
to  be  a  necessary  implication  from  the  language 
of  the  statute.  Under  section  1  tbe  absolute  discre- 
tion previously  conferred  upon  the  justices  was 
confined  to  the  cases  therein  specified,  and  in 
respect  of  the  decision  of  the  justices  in  those 
oases  there  would  be  for  persons  aggrieved  an 
appeal  to  qusrter  sessions.  Befusal  to  renew  in  cases 
other  than  those  specified  in  section  1  was  vested  in 
quarter  sessions  instead  of  the  justices  of  the  licensing 
district.  No  provision  is  made  for  a  direct  application 
in  sudi  cases  to  quarter  sessions.  By  sub-iection  2, 
where  the  justices  come  to  the  conclusion  that  the 
renewal  of  any  particular  licence  required  considera- 
tion, they  were  to  refer  the  matter,  together  with 
their  report  thereon,  to  quarter  sessions,  and  that 
oonrt  was,  as  appears  from  the  rules,  to  have  the 
power  either  to  continue  the  licence  or  to  cancel  it 
subject  to  the  payment  of  compensation  as  provided 
by  the  Act.  They  appear  to  have  no  further  powers. 
This  enactment  only  applies  when  there  has  oeen  no 
default  on  the  part  of  the  applicant,  and  the  only 
question  is  whether  the  licence  should  be  continued 
or  withdrawn.  It  has  no  application  to  cases  where 
the  renewal  is  granted  on  the  undertaking  to  fulfil 
conditions.  There  is  no  ground  for  any  implication 
so  far  that  the  authority  of  the  licensiDg  justices  to 
impose  conditions  was  in  any  way  affected.  That 
there  was  no  distrust  of  the  discretion  of  the  justices 
is  shown  in  section  4,  where  they  are  empowered  to 
attach  to  the  grant  of  a  new  licence  such  conditions 
as  they  think  proper  in  the  interests  of  the  public. 
Further,  under  section  9,  sub-section  2,  where  an 
applicant  agrees  to  the  condition,  the  justices  may, 
upon  giving  an  opportunity  of  being  heard  to  the 
registered  owner,  grant  the  renewal  in  the  exercise 
of  their  discretion,  and  may  disregard  any 
objections  the  owner  may  offer.  But  then  it  is 
said  the  language  of  sub-section  2  shows  that  the 
discretion  of  the  justices  can  no  longer  be  exercised 
when  the  holder  of  the  licence  objects  to  any 
oonditions  and  refuses  to  enter  into  any  undertaking. 
The  enactment,  it  is  argued,  only  applies  where  there 
has  been  a  consent  to  a  condition,  and  where  there 
has  been  no  consent  there  can  be  no  condition  or 
undertaking.  Here  it  is  said  that,  as  the  applicant 
refused  to  give  an  undertaking,  the  justices  had  no 
power  to  refuse  the  licence  on  any  ground.  But  I 
see  no  reason  why  the  enactment  ^ould  receive  thif 
interpretation.  The  section  in  terms  applies  only 
where  consent  has  been  given.  It  is  intended  to 
provide  a  mode  of  punishment  where  an  undertaking 
has  not  been  fulfilled.  It  has  no  reference  to  the 
qaestion  of  the  terms  upon  which  a  renewal  may  be 


granted.  But  it  is  said  that  the  proper  inference 
from  the  language  of  the  section  is  that  consent  is 
optional ;  in  other  words,  that  there  should  be  added 
by  implication  to  the  section  a  proviso  that  an  appli* 
cant  should  not  be  compellable  to  consent  to  a 
condition,  however  reasonable  it  may  be.  But,  in 
the  first  place,  under  the  second  clause  of  section  9, 
sub-section  2,  the  authoritv  of  the  justices  to  require 
an  undertaking  seems  to  be  taken  for  granted.  In 
the  next  place,  this  construction  would  have  the  effect 
of  nullifying  the  section.  No  applicant  would  con- 
sent to  an  interference  with  the  conduct  of  his  business, 
particularly  where  the  breach  of  an  undertaking 
mi^ht  jeopardize  his  licence.  Further,  the  control 
which  has  hitherto  been  exercised  by  the  justices 
would  be  completely  swept  away.  This  condition 
of  things  would,  no  doubt,  be  an  advantage  to  pub- 
licans, but  it  would  be  secured  at  the  expense  of  the 
interests  of  the  community  in  each  locality.  Without 
dear  language  I  do  not  think  that  there  should  be 
attribute!!  to  the  Legislature  the  intention  to  sanction 
BO  formidable,  and  if  I  may  be  permitted  to  hazird 
the  opinion,  so  lamentable  a  revolution  in  the  mode 
which  has  hitherto  been  adopted  in  administering  the 
Licensing  Acts.  There  is  no  apparent  reason  for  the 
supposed  chang^.  With  respect  to  what  took  place 
beforethelicensing  justices,  the  evidence  appears  to 
me  not  to  be  quite  clear.  If  there  were  any  doubt  it 
is  removed  by  the  subsequent  correspondence.  The 
justices  declined  to  say  that  they  refused  tbe  applica- 
tions, for  the  reason  that  they  were  willing  to  grant 
them  U  their  conditions  were  complied  with.  They 
were  quite  right  in  declining  to  give  any  effect  to  the 
hoUow  assurances  offered  on  behalf  of  t^e  trade  that 
the  publicans  in  the  locality  were  anxious  to  do  what 
the  justices  thought  right.  The  sure  test  of  their 
willingness  was  that  they  should  give  the  undertaking 
required  of  t^em.  I  desire  to  express  no  opinion  upon 
the  decision  of  the  Divisional  Court  as  to  beerhouses. 
There  has  been  no  appeal  from  their  judgment  in  this 
respect. 

Oozens-Habdy,  L.J.,  read  the  following  judg- 
ment :  This  appeal  raises  an  important  and  difficmt 
question  as  to  the  powers  of  licensing  justices  under 
the  recent  Act  ox  1904.  The  Birkenhead  justices, 
acting  in  perfect  good  faith  and  with  the  sole  desire 
to  promote  the  welfare  and  order  of  the  borough, 
desire  to  exact  from  all  applicants  for  the  renewal  of 
«  on"  licences  certain  undertakings,  which  I  assume 
to  be  reasonable.  The  licences  are  in  the  usual  form, 
except  that  the  following  clause  is  inserted :  **  This 
renewal  licence  is  grant^  upon  the  licensee  giving 
an  undertaking  to  keep  and  observe  the  conditions 
indorsed  on  the  back  hereof."  Six  conditions  are 
indorsed,  but  it  is  not  contended  that  all  those 
conditions  should  be  ^acted  in  the  case  of  every 
house.  The  justices  deny  that  they  have  refused  the 
licences ;  on  the  contrary,  they  assert  that  they  have 
renewed  the  licences,  idthough  the  clerk  has  been 
directed  not  to  hand  them  out  unless  and  until  the 
undertakings  are  given.  The  licence-holders  decline 
to  give  any  undertaking.  The  Divisional  Court  have 
held  that  tiie  justices  ma^  require  a  reasonable  under- 
taking to  be  given  as  a  condition  of  granting  a 
renewal ;  and  the  main  point  in  this  appeal  is  whether 
that  view  is  correct. 

Prior  to  the  1st  of  January,  1905,  justices  had  a 
general  discretion  to  srant  or  refuse  renewals  of 
hoences  of  the  class  with  whidi  this  appeal  alone  deals 
{Sharp  V.  Wakefield,  [1891]  A.  C.  173),  and  a  practice 
very  naturally  grew  up  by  whioh  the  justices  made 
terms  with  the  licence-holders,  and  hisisted,  as  a 
condition  of  renewal,  that  certain  undertakings 
shotdd  be  given.  These  undertakings  were  sometimes 
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indoned  on  the  lioence,  sometiiiies  entered  in  the 
clerk's  book,  and  sometimes  were  verbal.  I  oannot 
doubt  tibat  this  was  a  most  wholesome  practice.  The 
undertakings  were  given  because  without  them  the 
licence  would  not  have  been  renewed.  The  under- 
takings were  observed  because  a  wilful  breach  would 
have  almost  certainly  been  a  fated  objection  when  the 
next  application  for  renewal  came  before  the  justices. 
But,  except  in  the  manner  and  to  the  extent  above 
indicated,  these  undertakiogs  were  voluntary  and  had 
no  sanction.  They  are  not  mentioned  in  any  of  the 
licensing  statutes. 

A  great  change  was  effected  by  the  Licenaing  Act, 
1904,  in  the  position  of  licensing  j  nstices.  By  section 
1  the  power  to  refuse  renewal  on  any  ground  other 
than  one  of  five  particular  grounds  is  taken  away 
from  the  liceniiog  justices  and  is  vested  in  quarter 
sessions,  and  quarter  sessions  can  only  act  on  a  refer- 
ence from  the  justices  and  on  payment  of  compensa- 
tion. The  only  one  of  the  five  grounds  on  which  the 
justices  may  refuse  a  renewal  which  need  be  referred 
to  is,  "that  the  licensed  premises  have  been  ill- 
conducted."  It  is,  however,  contended  that,  not- 
withstanding the  plain  language  of  this  sub-section, 
there  is  to  be  found  in  section  9  (2)  an  implied  power 
in  the  justices  to  refuse  renewal  unless  reasonable 
undertakings  are  given,  or,  which  amounts  to  the 
same  thing,  to  ^nt  renewal  only  upon  such  under- 
takings being  ffiven.  [His  lordship  read  section  9, 
sub-section  2.J  I  cannot  adopt  this  coQtention. 
It  really  involves  the  addition  of  a  sixth  ground  on 
whidi  the  justices  may  refuse.  The  first  paragraph 
of  the  sub-section  lends  no  support  to  the  contention 
It  is  fuUy  satisfied  by  regarding  the  undertaking  as 
one  which  is  not  exacted,  but  volunteered.  And 
although  the  second  paragraph  of  the  sub-section 
contaios  the  words  **  the  required  undertaking,' '  I 
think  the  context  shows  that  **  required  **  is  merely 
equivalent  to  atk  for  or  re<^uested. 

The  judges  in  the  Divisional  Oourt  seem  to  have 
thought  that  the  construction  which  I  have  adopted 
renders  section  9  (2)  perfectlv  useless,  because  no 
licence-holder  would  be  ao  foolish  as  to  volonteer  an 
undertaking  the  non-fulfilment  of  which  might  entail 
the  refusal  of  renewal  without  potsibility  of  com- 
pensation. With  the  utmost  respect,  I  am  unable  to 
concur  in  this  view.  Although  the  general  diseretion 
upon  which  the  former  praoiioe  o!  imdertakiogs 
rested  is  gone,  it  is  easy  to  see  that  it  may  still  be 
greatly  to  the  interest  of  the  licence-holder  to  give  a 
reasonable  undertaking.  For  example,  the  justioes 
may  ask  for  a  reasonable  undertaking  which  they 
think  ought  to  be  giv4-n,  and  may  say  that  if  it  is  not 
given  they  wid  refer  the  matter  to  quarter  sessions, 
under  section  1  (2),  with  a  view  to  the  refusal  of 
renewal.  The  licence-holder  will  not  be  very  desirous 
to  run  the  risk  of  having  the  renewal  refuse!  by  the 
quarter  sessions.  A  refusal  means  to  him  the  loss  of 
his  occupation  and  trade,  and  it  will  be  a  poor  con- 
solation to  him  to  know  that  compensation  will  be 
payable  *'  to  the  persons  interested  in  the  licensed 
premises" — see  section  2  (1)  (2) — for  the  fraction 
attributable  to  his  interest  will  in  most  cases  be  very 
small.  Nor  does  it  appear  unreasonable  that  the 
registered  owner  of  the  licensed  premises  should  have 
an  opi)ortunity  of  being  heard  before  a  voluntary 
undertaking  is  given,  inasmuch  as  the  giving  of  such 
an  undertaking  may  result  in  the  refusal  of  the  licence 
and  the  loss  of  the  compensation,  the  greater  part  of 
which  would  go  to  the  owner.  And,  further,  it  is 
perfectly  reasonable  that  the  breach  of  an  under- 
taking voluntarily  given,  after  notice  to  the  registered 
owner,  should  be  held  to  amount  to  ill-conduct,  so  as 
t>  bring  the  case  within  the  jurisdiction  of  the  justices 
under  section  1.     In  my  opinion  the  old  practice  of 


exacting  undertakings  on  renewals  of  "  on  *' lioeooes 
cannot  survive  the  destruction  of  the  general  discre- 
tionary power  to  grant  or  to  refuse,  to  which  the 
existence  of  the  practice  was  due.  It  is  not  for  us  to 
legislate ;  our  duty  is  limited  to  inteipetation.  In 
my  opinion  the  introduction  in  the  fioenoe  of  the 
undertaking,  which  is  not  found  in  the  form  pre- 
scribed by  the  Secretary  of  State  under  section  48  of 
the  Licensing  Act,  1872,  was  not  authorised.  I  agree 
with  the  judgment  of  the  Master  of  the  BoUa  on  this 
point. 

It  is,  however,  contended  by  the  respondents  that, 
even  if  the  justices  were  wrong  in  view  of  the  law, 
the  appellants  ought  to  have  appealed  to  quarter 
sessions  under  section  27  of  the  Alehouse  Act.  182^, 
and  that  the  remedy  by  mandamus  is  not  available.  1 
think  this  objection  would  be  valid  if  the  justices  had 
refused,  on  wrong  srounds,  to  grant  renewal :  Meg,  v. 
Smith,  21  W.  B.  382,  L.  B.  8  Q.  B.  146.  But  tiiey 
did  not  refuse.  Tney  attempted  to  attach  a  eonditioo 
or  impose  a  term  whidi  was  not  authorized,  and  in 
such  a  case  the  remedy  by  mandamw  is  appropriate : 
Beg.  V.  Bowman.  I  think  the  propeor  order  is  that  a 
mandamus  should  issue  to  the  justices  eomminding 
them  to  deliver  up  to  the  applicants  their  renewal 
Uoences  in  the  proper  statutory  form,  without  exacting 
any  undertaking. 

Appeal  allowed. 

Solicitors  for  the  prosecutors,  Ooddm,  Son,  <fe  Ecimi, 
for  Thompson,  Hughes,  &  Mathison,  Birkenhead. 

Solicitors  for  the  defendants,  Lloyd-Oeorge,  Bohnis, 
<fc  Co.,  for  Oerrard  Coptland,  Birkenhead* 


From  Olian.  Div.  ) 

(Yaughan  Williams,  Bomer,  and  >       March  29,  30. 
Stirling,  L.JJ.)  ) 

Jamaica  Bailway  Co.  v.  Colonial  Bank,  (a.) 
Practice —  Writ — Amended  ivrit — Filing^  Non-appear- 
ing defendant  —  Be-service  —  Discretion  of  amrf— 
RS,C,  1883,  ord.  9,  r.  2  ;  ord.  16,  r.  18  ;  ord.  17.  r. 
4;  ord.  19,  r.  10;  ord.  28,  rr.  1,  10;  ord.  67,  rr. 
4,5. 

An  amended  tvrit  is  not  a  document  in  respect  of  wkid 
personal  service  is  requisite  hy  the  Bides  of  the  Svqprtm 
Court,  and  may,  there/ore,  under  rule  4  of  order  67  fc 
served  on  a  defendant  who  has  not  appeared  hy  JUimq  it 
with  the  proper  officer.  When  this  is  done  the  court  hat 
jurisdiction  to  try  the  action  as  against  such  a  defcMdasi. 
But  though  there  is  no  hard  and  fait  rule  requiring  ser- 
vice of  an  amended  writ  on  a  non-appearing  defendtad, 
the  court  has  a  discretion  in  the  matter,  and  if  hg  tk 
amendment  of  the  writ  a  substantial  alteration  is  mgds  tt 
the  character  of  the  action,  the  court  may  either  iryatrt 
re-service  of  such  amended  lorit  on  the  non^appearivf 
defendant  as  a  term  of  permitting  the  amendment,  or  tm 
the  case  coming  on  for  hearing  may  direct  it  to  stand  o9tr 
until  the  alleration  that  has  been  made  hcu  been  brot^ 
to  the  personal  notice  of  the  defendant. 

This  was  an  appeal  from  a  dedsiott  of  Swinfd 
Eady,  J. 

Tne  plaintiffis  were  the  Jamaica  Bailway  Co.  and 
Sir  A.  Hemming,  who,  when  the  writ  wae  itmud, 
was  the  Governor  of  Jamaica.  In  paragraph  40  of 
the  statement  of  claim  it  was  alleged  that  he  soed 
on  behidf  of  the  (Government  of  Jamaica. 

The  defendants  were  the  Colonial  Bank  and  the 
West  India  Improvement  Co. 

(a.)  Beported  by  J.  I.  SriBLiiro,  Bsq.,  Barnster- 
at-Law. 
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Jaicaioa  Railway  Co.  v.  Coloitial  Baitk. 


CoiTBT  OF  Appeal. 


By  iheir  statement  of  claim  the  plaintiffs  claimed 
{inter  alia):  (1)  A  declaration  that  certain  moneys 
stated  to  be  in  tiie  hands  of  the  defendant  bank  were 
applicable  for  the  pnrposes  (a)  of  providing  rolling 
stock  for  the  railway  of  the  .plaintiff  company,  and 
{h)  of  completing  the  extension  of  that  railway  in 
accordance  with  a  contract  mentioned  in  the  state- 
ment of  daim,  and  that  those  moneys  might  prop^ly 
bo  applied  for  those  purposes  by  or  under  the  direction 
of  the  plaintiffs;  (2)  that  the  defendants  might  be 
ordered  to  pay  over  the  said  moneys  to  the  plaintiffs 
on  their  undertaking  to  apply  the  same  for  the 
purposes  aforesaid. 

The  writ  was  duly  served  on  both  defendants. 

The  Colonial  Bank  entered  an  appearance  to  the 
writ,  but  the  West  Indian  do.  did  not  appear. 

Before  the  action  came  on  for  trial  Sir  A.  Hemming 
had  ceased  to  be  Qovemor  of  Jamaica,  and  Sir  James 
Swettenham  had  been  appointed  governor  in  his 
place. 

On  the  21st  of  November,  1904,  upon  a  summons 
by  the  plaintiffs,  and  on  the  oonsent  of  Sir  James 
Swettenham  and  his  submission  to  be  bound  by  and 
have  the  benefit  of  all  proceedings  in  the  action  up  to 
that  time,  an  order  was  made  by  Swinfen  Etidy,  J. ,  at 
chambers,  that  the  applicants  &ould  be  at  liberty  to 
amend  the  writ  and  pleadings  in  the  action,  and 
also  paragraph  40  of  the  statement  of  claim  so  far  as 
might  be  necessary  in  consequence  of  the  addition  of 
Sir  James  Swettooham  as  a  plaintiff. 

In  pursuance  of  this  order  the  writ  and  statement 
of  claim  were  amended  by  adding  Sir  James  Swetten- 
ham,  and  paragraph  40  of  the  statement  of  claim 
was  amended  by  stating  that  he  had  succeeded  Sir 
A.  Hemming  in  the  office  of  governor  of  the  island 
on  the  30th  of  September,  1904.  and  that  he  sued  as 
such  governor  and  on  behalf  of  the  government  of 
the  island. 

The  amended  writ  was  served  on  the  West  Indian 
Co.,  the  non-appearing  defendants,  by  filing  at  the 
Central  Office. 

When  the  action  came  on  for  trial  a  preliminary 
objection  was  taken  on  behalf  of  the  Ooloni«l  Bank 
that  the  West  Indian  Co.  had  not  been  properly 
served.  SwUifen  Eady,  J.,  allowed  the  objection  and 
made  an  order  directing  the  action  to  stand  over 
generally  with  liberty  to  apply.  His  lordship  said 
that  he  had  made  inquiries  of  the  masters  and  had 
aaoertained  that  it  was  the  invariable  practice  of  the 
Central  Office  to  require  a  writ  wliich  had  been 
amended  by  adding  one  or  more  plaintiffs,  or  by 
altering  the  claim  indorsed  in  the  writ,  to  be  re-served 
on  a  defendant  who  had  not  appeared.  In  his  opinion 
that  was  the  correct  practice.  A  writ  required  per- 
sonal service,  and  after  the  writ  had  been  amended 
the  writ  in  its  original  form  no  lonser  existed  on 
the  file ;  and  unless  it  was  re-served,  the  document  as 
amended,  which  was  the  writ  then  in  force,  would  not 
have  been  served  on  the  defendant. 

The  plaintiffo  appealed. 

The  following  orders  and  rules  were  referred  to  in 
the  arguments  and  judgments : 

Ord.  9,  r.  1 :  '*  No  service  of  writ  shall  be  required 
when  the  defendant,  by  his  solicitor,  undertakes  in 
writing  to  accept  service,  and  enters  an  appearance." 

Bule  2:  **  When  service  is  required  the  writ  shall, 
wherever  it  is  practicable,  be  served  in  the  mumer 
in  which  personal  service  is  now  made,  but  if  it  be 
made  to  appear  to  the  court  or  a  judge  that  the 
plaintiff  is  m>m  any  cause  unable  to  effect  prompt 
peorsonal  service,  the  court  or  judge  may  make  such 
order  for  substituted  or  other  service,  or  for  the 
substitution  for  service  of  notice,  by  advertisement 
or  otherwise,  as  may  seem  just." 

Ocd.  16,  r.  2:   **  Where  an  action  has  been  com- 


menced in  the  name  of  the  wrong  person  as  plaintiff, 
or  where  it  is  doubtful  whether  it  hat  been  com- 
menced in  the  name  of  the  right  plaintiff,  the  court 
or  a  judge  may,  if  satisfied  that  it  has  been  so  com- 
men<^  through  a  bond  fide  mistake,  and  that  it  Is 
necessary  for  the  determination  of  the  matter  in 
dispute  so  to  do,  order  any  other  person  to  be  sub- 
stituted or  added  as  plaintiff  upon  such  terms  as  may 
be  just." 

Bule  11  :  ''  •  •  .  The  court  or  a  judge  may, 
at  any  stage  of  the  proceedings,  either  upon  or 
without  the  application  of  either  party,  and  on  such 
terms  as  may  appear  to  the  court  or  a  judge  to  be 
just,  order  tiiat  the  names  of  any  p&rties  improperlv 
joined,  whether  as  plaintiffs  or  defendants,  be  struck 
out,  and  that  the  names  of  any  parties,  whether 
plaintiffs  or  defendants,  who  ought  to  have  been 
joined  or  whose  presence  before  the  court  may  be 
necessary  in  order  to  enable  the  court  effectually 
and  completely  to  adjudicate  upon  and  setUe  all  the 
questions  involved  in  the  cause  or  matter  be  added. 
No  person  shall  be  added  as  a  plaintiff  suing  without 
a  next  friend,  or  as  the  next  friend  of  a  plaintiff 
under  any  disability,  without  his  own  consent  in 
writing  thereto.  Every  party  whose  name  is  so  added 
as  a  defendant  shall  be  served  with  a  writ  of 
summons  or  notice  in  such  manner  hereinafter  men- 
tioned, or  in  such  manner  as  may  be  prescribed  by 
any  special  order,  and  the  proceedings  as  against 
such  party  shall  be  deemed  to  have  begun  only  on 
the  service  of  such  writ  or  notice." 

Bule  13 :  ''  Where  a  defendant  is  added  or  substi- 
tuted the  plaintiff  shall,  unless  otherwise  ordered  by 
the  court  or  a  judge,  file  an  amended  copy  of  and 
sue  out  a  writ  of  summons,  and  serve  such  new 
defendant  with  such  writ  or  notice  in  lieu  of  service 
thereof  in  the  same  manner  as  original  defendants 
are  served." 

Ord.  17,  r.  4:  <<  Where  by  reason  of  marriage, 
death,  or  bankruptcy,  or  any  other  event  occurring 
after  the  commencement  of  a  cause  or  matter,  and 
ciusing  a  change  or  transmission  of  interest  or  liability, 
or  by  reason  of  any  person  interested  coming  into 
existence  after  the  commencement  of  the  cause  or 
matter,  it  becomes  necessary  or  desirable  that  any 
person  not  already  a  party  should  be  made  a  party, 
or  that  any  person  aliready  a  party  should  be  made  a 
party  in  another  capacity,  an  order  that  the  proceed- 
ings shall  be  carried  on  between  the  continuing 
parties  and  such  new  party  or  parties  may  be 
obtained  ex  parte  on  application  to  the  oourt  or  a 
judge  upon  an  allegation  of  such  change  or  trans- 
mission of  interest  or  liability  or  of  such  person 
interested  having  come  into  existence." 

Ord.  19,  r.  10:  "Bvery  pleading  or  other  docu- 
ment required  to  be  delivered  to  a  party,  or  between 
partiei>,  shall  be  d^vered  in  the  manner  now  in  use 
to  the  solicitor  of  every  party  who  appears  by  a 
solicitor,  or  to  the  party  if  he  does  not  appear  by  a 
solicitor,  but  if  no  appearance  has  been  entered  for 
any  party,  then  such  pleading  or  document  shall  be 
delivered  by  being  filed  with  the  proper  officer." 

Ord.  28,  r.  1 :  "The  court  or  a  judge  may,  at  any 
sti^e  of  the  proceedings,  allow  either  patty  to  alter 
or  amend  his  indorsement  or  pleadings  in  such 
manner  and  on  such  terms  as  may  be  just,  and  all 
such  amendments  shall  be  made  as  may  be  necessary 
for  the  purpose  of  determining  the  real  questions  in 
controversy  between  tiie  parties." 

Bule  10 :  '*  Whenever  any  indorsement  or  pleading 
is  amended,  such  amended  document  shall  be 
delivered  to  the  opposite  party  within  the  time 
allowed  for  amendingthe  same." 

Ord.  67,  r.  4 :  **  Where  no  appearance  has  been 
entwed  for  a  party,  or  where  a  party  or  his  solicitor. 
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as  the  case  may  be,  has  omitted  to  give  an  address 
for  seryioe  as  rf  quired  by  orders  4  and  12,  all  writs, 
notices,  pleadiogs,  orders,  summonses,  warrants,  and 
other  documents,  proceedings  and  written  communi- 
cations in  respect  of  which  personal  service  is  not 
requisite  may  be  served  by  filing  them  with  the 
proper  officer." 

Bule  5:  **  Where  personal  service  of  any  writ, 
notice,  pleading,  order,  summons,  warrant,  or  other 
document,  proceeding,  or  written  communication  is 
required  by  these  rules  or  otherwise,  the  service 
shall  be  effected  as  nearly  as  may  be  in  the  manner 
.  prescribed  for  the  personal  service  of  a  writ  of 
Bommons." 

Neville,  iT.C,  Canon,  K.C»,  and  Greenland,  for  the 
appellants. — An  amended  writ  is  not  the  same  as  a 
new  writ.  It  is  a  writ  in  respect  of  which  personal 
service  is  not  requisite  within  ord.  67,  r.  4,  and  under 
that  rule  may  he  served  by  filing  it  with  the  proper 
officer,  and  in  the  case  of  a  non-appearing  defendant 
such  filing  is  to  be  sufficient  notice  to  him  of  what 
has  taken  place :  In  re  Hartley,  39  W.  R.  604,  [1891] 
2  Ch.  121.  Here  the  daim  is  made  on  behalf  of  the 
Government  of  Jamaica,  and  all  that  has  been  done  is 
to  substitute  one  name  for  another  as  the  agent  of  the 

government.  The  present  case  is  not,  therefore,  like 
le  case  of  Qee  v.  Bell,  35  W.  R.  805,  35  Ch.  D.  160, 
where  the  plaintiff  against  a  non-appeatinff  defendant 
was  held  strictly  to  what  was  claimed  by  the  writ. 
Nor  is  the  case  of  The  Caesiopeia,  27  W.  R.  703,  4 
P.  D.  188,  an  authority  against  the  appellants.  The 
decision  of  the  court  there  really  was  that  if  a  writ  is 
amended  so  as  to  introduce  a  new  claim  it  must  be 
served  in  the  same  way  as  the  original  writ. 

They  also  cited  In  re  Jones,  25  W.  R.  303,  and 
Dymond  v.  Cro/t,  24  W.  R.  842,  3  Ch.  D.  512. 

Eve,  K,C,,  and  Christopher  James,  for  the  respon- 
dents.— It  is  submitted  that  ord.  67,  r.  4,  does  not 
apply  at  all  to  writs  of  summons.  As  to  the  power  of 
the  court  to  amend,  the  court  will  often  give  leave  to 
amend  in  cases  which  would  work  injustice  to  a 
defendant  who  has  not  appeared  to  the  original  writ. 
Take  the  case  of  a  trustee  defendant  who  has  no 
defence  to  an  action  brought  by  infant  plaintiffi,  and 
therefore  does  not  enter  appearance.  If  adults  were 
added  as  plaintiffs  he  might  have  a  good  defence 
against  them,  but  if  filing  were  sufficient  without 
personal  service,  he  might  never  have  notice  of  the 
amendment.  The  principle  which  underlies  the 
decision  in  Qee  v.  Bell,  that  a  statement  of  claim 
cannot  be  enlarged  against  a  defendant  who  has  not 
appeared,  is  thiftt  you  cannot  get  any  more  relief 
against  a  man  than  you  have  told  him  that  you 
daim  against  him.  But  if  this  suggested  practice  is 
to  be  adopted  it  will  only  be  necessary  to  amend  a 
writ  and  then  file  the  amended  writ  to  enable  a 
plaintiff  to  obtain  relief  of  which  the  defendant  has 
no  notice  whatever. 

They  cited  Welster  v.  Myer,  33  W.  R.  407,  14 
a  B.  D.  231 ;  TiUing  v,  Blythe,  47  W.  R.  273,  [1899] 
1  Q.  B.  657;  Jackson  v.  Kilham,  W.  N.  (1891)  171. 

No  reply  was  called  for. 

VAuaHAN  Williams,  L.J.— In  my  opinion  this 
order  of  Swinfen  Bady,  J.,  is  wrong.  In  mv  judg- 
ment it  is  not  true  to  say  that  the  West  Indian  Go. 
have  not  been  properly  served  with  the  amended 
writ.  The  amendment  with  which  we  have  to  deal  is 
of  this  nature :  The  action  having  been  Iwought  by 
the  Jamaica  RaUway  Co.  and  Sir  A.  Hemming,  the 
then  governor,  representing  the  (Government  of 
Jamaica,  there  occurred  a  diange  in  the  person  of 
the  governor.  Bir  A.  Hemming  ceased  to  be 
governor  and  Sir  J,   Swettenham   snooee^ed  him. 


That  necessitated  the  amendment,  and  the  order  wai 
to  add  Sir  J.  Swettenham  as  plaintiff.  The  ouestioii 
whether  this  amended  writ  reauired  personal  seniee 
upon  the  defendants  who  had  not  appeared  mnit 
depend  upon  the  rulest 

The  rule  upon  which  reliance  has  been  chisflj 
placed  by  those  who  say  that  there  was  no  neoeasty 
for  personal  service  of  the  writ  thus  amended  ii 
rule  4  of  order  67.  [His  lordship  read  the  rule.] 
There  is  no  question  but  that,  if  nling  is  suffioisnt, 
the  writ  has  been  duly  filed  with  the  proper  officer  in 
compliance  with  rule  4  of  order  67.  But  it  is  nid 
that  the  fiUng  is  not  sufficient,  because  it  is  neosnvy 
to  serve  the  amended  writ  personally  upon  Ihe  Weik 
Indian  Co.  That  beioff  said,  I  look  in  the  fint 
instance  to  see  whether  tids  amended  writ  falls  within 
the  terms  of  rule  4.  It  is  suggested  that  it  IsDi 
within  the  term  *<  writs,"  and  in  my  judgment  ta 
amended  writ  does  fall  within  that  term.  If  the 
amended  writ  was  a  new  writ  it  would  not  faU  within 
rule  4,  because  the  words  of  that  rule  exdude  from 
its  operation  writs  or  other  documents  in  reepeet  d 
which  personal  service  is  requisite.  It  applies  onlj 
to  writs  and  documents  "in  respect  of  whioh  psnsoal 
service  is  not  requisite."  I  do  not  suppose  anjooe 
will  deny  that  an  amended  writ,  if  it  is  not  t 
document  in  respect  of  which  perscmal  serrios  ii 
reauisite,  falls  within  rule  4. 

in  those  circumstances  the  question  I  have  now 
to  ask  is  simply  this :  Is  a  writ,  amended  in  tbe 
way  in  which  this  writ  has  been  amoided,  § 
document  in  respect  of  which  personal  senriee  ii 
requisite  P  Now,  dealing  merely  with  the  rulss,  it 
seems  to  me  that  personal  service  is  not  reqoiiitei 
Ord.  9,  r.  2,  provides  for  the  personal  service  of  § 
writ.  [His  Icmship  read  the  rule.]  There  ii  no 
dispute  that  in  the  present  caie  the  original  wnt 
was  served  personaUy.  I  can  find  in  this  role  so 
obligation  to  serve  a  writ  personally  a  aeoood  tiw*. 
and  therefore  I  have  to  ask :  Is  tlus  writ  after  tk 
amendment  sUll  the  same  writP  If  it  is,  it  hii 
been  served,  and  I  can  find  in  the  rules  no  pro- 
vision that  a  writ  which  has  once  been  served  shtQ 
be  re-served  or  served  as  a  separate  writ,  h 
these  circumstances  it  seems  to  me  in  the  int 
instance  that  this  amended  writ  is  a  writ  within  tbi 
meaning  of  rule  4  of  order  67,  and  that  it  is  not  i 
writ  to  which  rule  2  of  crder  9  applies.  Prima  fetk. 
therefore,  this  amended  writ  not  requiring  psnoail 
service,  and  having  been  dealt  with  in  tSe  msasff 
required  by  rule  4  of  order  67  in  reepeet  of  docnmistt 
not  requiring  personal  service,  the  order  of  Snate 
Eady,  J.,  is  wrong  in  saying  that  the  docnmoii  kii 
not  been  properly  served,  lu  my  judgment  it  vn 
properly  served  as  the  original  writ  was,  and  ftsnii 
no  provision  in  the  rules  for  the  re-senioe  of  a  vxt 
upon  its  being  amended  in  the  way  in  wbicAi  this  wot 
has  been  amended. 

The  respondents*  counsel  met  this  by  aaying  thit 
this  is  a  casus  omissus ;  it  is  not  dealt  witii  by  te 
rules  at  all,  and  we  ought  to  assume  that»  ind^ead- 
entiy  of  any  express  provisions  in  the  rnles,  tf«7 
amended  writ  ought  to  be  re-served  after  amendtwt 
I  cazmot  agree  that  we  ought  to  make  that  assawp- 
tion.  Amongst  other  reasons  for  not  doing  so  I »  I 
that  by  rule  10  of  order  28,  <*  Whenever  any  indofSH  I 
ment  or  pleading  is  amended  such  amended  doooKst 
shall  be  delivered  to  the  opposite  party  *'  (not  p«- 
sonally  served)  "  within  the  tmie  allowed  for  amw* 
ing  the  same."  An  amendment  of  the  indorseoMat  d 
the  writ,  or  an  amendment  of  the  plcisMting.  ^ 
a£Pdct  the  character  of  the  action  just  aa  mndi  ai»  mi 
generally  speaking  more  than,  an  amesidmeBt  d^ 
writ  by  the  addition  of  a  new  party.  In  the  f^i 
of  this  provision  of  rule  10  of  order  26  it  ssitf 
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to  me  impossible  to  say  that  every  amendment 
of  a  writ  requires  a  re-serrioe  of  the  writ.  I  think 
oonnsel  for  the  respondents  in  the  coarse  of  his 
argument  admitted  uiat  be  could  not  maintain  that 
general  proposition.  I  quite  assent  to  the  suggestion 
that  every  amendment  of  a  writ  which  makes  it  a 
new  writ  will  requLre  personal  service,  but  titiat  is 
true  beoaiise  such  a  case  falls  plainly  within  rule  2  of 
order  9.  But,  in  my  judgment,  unless  the  nature  of 
the  amendment  is  such  as  to  make  the  amended  writ 
a  new  writ,  there  is  nothing  in  the  rules  which 
requires  any  personal  serrice  of  the  amended  writ. 
If  an  amended  writ  comes  within  the  terms  of  rule  4 
of  order  67,  and  it  is  not  a  new  writ,  there  is  nothing 
in  the  rules  which  requires  personal  sendee.  But,  in 
addition  to  that,  if  we  look  at  the  substance  of  the 
transaction,  it  is  plain  that  it  is  covered  by  ord.  17, 
r.  4,  and  that  in  a  case  which  did  not  differ  in  sub- 
stance from  the  present  case  you  could,  by  making 
the  proper  application  and  obtaining  the  proper 
order,  effect  an  amendment  of  this  character  without 
anything  in  the  nature  of  a  re-service  of  ike  writ. 

Then  it  is  said  that  there  are  many  cases  in  which 
the  absence  of  personal  service  might  work  great 
hardship  and  do  grave  injustice,  or  render  grave 
injustice  possible  or  probable,  and  that,  therefore, 
we  ought  so  to  construe  the  rules  as  to  render  the 
occurrence  of  injustice  impossible.  I  am  inclined  to 
think  that  I  am  stating  this  argument  in  too 
complimentary  language.  It  is  not  really  an  invita- 
tion to  the  court  so  to  construe  the  rules  as  to  make 
an  injustice  impossible ;  it  is,  I  think,  an  invitation 
so  to  misconstrue  the  rules  as  to  render  an  injustice 
impossible.  In  my  judgment  that  is  not  part  of  the 
functions  of  the  Court  of  Appeal.  If  the  rules  are  so 
expressed  that,  construed  according  to  their  plain 
and  obrious  sense,  in  justice  will  be  worked  by  them, 
the  proper  way  of  preventing  that  is,  not  by  legisla- 
tion or  rulf-making  in  the  Court  of  Appeal,  but  by 
bringing  the  matter  to  the  notice  of  the  Bule 
Committee  or  the  Legislature,  as  the  case  may  be. 
But,  in  my  judgment,  there'  is  no  substantial  danger 
of  any  such  injustice.  It  is  admitted  that  in  many 
cases  by  the  addition  of  a  plaintiff  the  substance  of 
the  action  will  not  be  altwed  at  all.  It  will  hardly 
be  defied  that  in  such  cases  there  could  be  no 
necessity,  so  far  as  justice  is  concerned,  for  the 
re- service  of  the  writ  upon  a  defendant  who  has  not 
appeared.  Although  there  are  no  doubt  cases  in 
which  it  would  be  unjust  toproaeed  to  judgment, 
because  of  the  danger  that  the  absent  defendant  may 
have  been  lidled  into  a  sense  of  false  security,  by 
reason  of  the  amendment  not  haviog  in  fact  come  to 
his  notice,  no  case  has  yet  been  suggested  in  which, 
as  it  seems  to  me,  the  actual  occurrence  of  the 
injustice  could  not  always  be  prevented  by  the  judge 
before  whom  the  case  came  for  trial.  I  am  not, 
therefore,  very  much  impressed  with  the  argument  of 
necessity  or  convenience,  based  upon  the  suggestion 
of  the  possibility  of  injustice  beiog  done. 

Cases  have  been  cited  to  us,  su&  as  Oee  v.  Bell  and 
TiUinq  {Limited)  v.  Blythe  and  Webster  v.  Myer^  in 
regard  to  which  it  was  suggested  that  the  judges  had 
adopted  the  course  of  amending  the  mles,  or  refusing 
to  read  them  according  to  their  natural  sense,  because 
they  were  found  difficult  or  dangerous  of  application. 
I  do  not  say  that  in  Qee  v.  Bell  and  In  re  Hartley 
there  are  not  observations  in  the  judgments  of 
North,  J.,  which  suggest  that  he  did  take  such  a 
course.  But,  whatever  those  observations  seem  to 
point  at,  in  truth  and  in  fact  in  each  one  of  those 
oases  there  was  no  necessity  to  misread  the  rules  then 
in  question  or  to  refuse  to  read  them  according  to  the 
natural  meaning  of  the  words,  for  in  eadi  one  of  those 
cases  the  judge  might  have  arrived  at  exactly  the 


same  result  by  simply  saying  "  Although  the  right 
procedure  has  been  taken,  having  regard  to  the 
wording  of  the  rules,  I  shall  not  give  effect  to  that 
which  has  been  done  byorderin|;  judgment,  because  I 
have  a  jurisdiction  and  a  duty,  m  any  case  in  which  I 
think  there  is  any  probabilily  of  dangw  of  injustice, 
to  take  care  in  the  exercise  of  my  discretion  that  there 
shall  be  personal  notice  or  personal  service  of  the  writ 
upon  the  absent  defendant  oef ore  I  give  the  judgment 
ag^ainst  him  which  is  asked  for.''  Moreover,  in 
Tilling  {Limited)  v.  Blythe  and  Webster  v.  Myer  the 
court  expreJBsly  affirmed  its  jurisdiction. 

In  these  circumstances,  for  the  reasons  which  I  have 
given,  I  think  the  judgment  of  Swinfen  Bady,  J.,  is 
wrong.  The  case  ought  now  to  be  restored  to  the 
list,  and  then  the  learned  judge  when  he  hears  the 
case  can,  if  he  considers  any  order  necessary  for  the 
protection  of  the  defendants  who  have  not  appeared, 
make  that  order  at  the  trial.  But  in  my  opinion  he 
ought  not  to  have  refused  to  continue  the  heating 
upon  the  ground  that  the  amended  writ  had  not  been 
properly  served. 

RoMEB,  Ii.J. — I  am  of  the  same  opinion,  but,  as 
the  case  is  an  important  one  as  to  practice,  I  think  it 
right  to  state  somewhat  at  length  the  reasons  why, 
in  my  opinion,  the  appeal  ought  to  succeed.  Swinfen 
Bady,  J.,  acted,  as  I  gather,  on  the  view  that  there  is 
a  hard  and  fast  rule  without  any  exception  that,  as 
regards  a  defendant  who  has  not  appeared  after  due 
service  on  him  of  the  original  writ  of  summons,  if  the 
writ  be  then  amended — whatever  be  the  nature  of  the 
amendment — the  amended  writ  must  be  personally 
served  on  him,  and  that,  if  that  be  not  done,  the 
court  has  no  jurisdiction  to  proceed  with  the  trial  of 
the  action  as  against  that  defendant.  In  my  opinion 
that  view  cannot  be  maintained.  I  can  find  nothing 
in  the  rules  or  in  any  Act  of  Parliament  or  in  any 
decision  of  the  court,  nor  can  I  see  any  other  reason 
which  requires  personal  service  on  an  absent  defendant 
of  an  amended  writ  in  every  case  of  amendment. 

In  the  first  place,  it  is  clear  from  the  rules  of  court 
that  when  a  defendant  has  appeared  personal  service 
of  an  amended  writ  upon  him  is  not  required.  It  is 
also  clear  that  an  amended  writ  is  not  a  fresh  writ — 
a  commencement  of  a  new  action — and  there  is,  in 
my  opinion,  nothing  in  the  rules  or  in  any  Act  of 
Parliament,  nor  is  there  any  decision  of  the  court 
(and  how  far  those  decisions  have  gone  I  will  consider 
in  a  moment),  nor  any  other  good  reason  which  shows 
that  a  defendant  who  has  not  appeared  is  entitled  as 
of  right  in  every  case  to  be  placed  in  a  different 
position  from  a  defendant  who  has  appeared  with 
regard  to  an  amended  writ,  or  to  require  personal 
serrice  of  the  amended  writ  as  if  it  was  the  original 
writ  of  summons.  In  mv  opinion,  ord.  67,  r.  4, 
applies  in  such  a  case ;  for  I  thmk  that,  as  regards  an 
amended  writ,  personal  service  is,  to  use  the  words  of 
ord,  67,  r.  6,  **  not  required  by  these  rules  or  other- 
wise." That  being  so,  ord.  67,  r.  4,  provides  that  in 
the  case  of  a  defendant  who  has  not  appeared,  '<  all 
writs,  notices,  pleadings,  &c,  in  respect  of  which 
personal  serrice  is  not  requisite  may  be  served  by 
filing  them  with  the  proper  officer."  An  amended 
writ  is  a  writ,  and  as  I  have  akeady  pointed  out,  it  is 
not  a  writ  which,  by  the  rules  or  otherwise,  requires 
personal  serrice. 

In  a  case  in  which  a  defendant  has  not  chosen  to 
appear,  the  plaintiff  is  primd  facie  entitled  to  act 
upon  rule  4  of  order  67,  and  to  file  an  amended  writ 
with  the  proper  officer ;  and  if  he  does  that  (and  the 
plaintiff  did  it  in  the  present  case),  then  to  my  mind 
it  cannot  be  said  that  the  court  has  no  jurisdiction  to 
proceed  with  the  trial  of  the  action. 

But  there  is  undoubtedly  a  principle  on  which  this 
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court  has  for  long  acted  in  mercy  to  a  defendant  who 
has  not  appeared — a  principle  which  in  favoor  of 
eudi  a  defendant  trenches  to  a  very  large  extent  npon 
the  rules  of  the  court.  The  court  has  always  borne 
in  mind  that  an  absent  defendant  served  with  the 
original  writ  may  have  acted  upon  the  supposition 
that  he  thereby  gathers  substantially  what  the  case 
made  against  him  is  and  relies  upon  it  that  that  case 
and  no  other  substantially  different  case  will  be  made 
against  him,  and  on  that  footing  does  not  choose  to 
appear.  Accordingly  the  court  has  refused  to  act 
upon  a  rule  which  in  terms  covered  a  defendant  who 
had  not  amteared,  in  cases  in  which  the  court  came 
to  the  conclusion  that  it  would  not  be  just  to  enforce 
the  rule  against  such  a  defendant — not  that  the  court 
had  no  jurisdiction  to  proceed,  but  that  it  did  not 
think  it  right  to  proceed  in  such  a  case. 

Let  me  give  as  an  instance  ord.  20,  r.  4,  which  on 
the  face  of  it  could  not  be  clearer.  It  says  that 
«  whenever  a  statement  of  daim  is  delivered  the  plain- 
tiff may  therein  alter,  modify,  or  extend  his  claim  with- 
out anv  amendment  of  the  indorsement  of  the  writ," 
and  yet  it  has  been  repeatedly  held — ^for  example,  m 
Oee  V.  SeZ?— that  when  the  statement  of  claim  goes 
substantially  beyond  the  indorsement  on  the  writ  in 
asking  for  relief  against  an  absoit  defendant  the  court 
will  Mfuse  to  act  upon  ord.  20,  r.  4,  and  will  require 
the  plaintiff,  if  he  desires  to  obtahi  against  sudi  a 
defendant  greater  relief  in  substance  than  that  which 
appears  on  the  indorsement  of  the  writ,  to  amend 
his  writ  and  reserve  it.  But  that  is  a  matter  of  grace. 
It  is  not  that  the  court  has  not  jurisdiction,  but  it  will 
not  exercise  the  jurisdiction  in  such  a  case,  and  I  think 
that  is  the  right  view  to  take  of  Gee  v.  Bell  and  similar 


Again,  it  has  been  held  in  favour  of  a  defendant 
who  has  not  appeared  that  if  a  writ  be  amended  by 
altering  the  daim  indorsed  on  it  so  as  substantially 
to  increase  the  daim  against  the  defendant  the  court  in 
the  exercise  of  its  discretion  will  not  allow  the  plaintiff 
to  obtain  as  against  such  a  defendant  the  relief  lowht 
by  the  amended  indorsement  or  extended  daim  unless 
the  defendant  be  re-served  personally  with  the  amended 
writ.  In  that  case,  again,  to  my  mind,  the  court  acted 
on  its  general  discretion  in  refusing  under  the 
drcumstimces  to  apply  a  rule,  and  not  because  the 
court  had  not  jurisdiction  to  apply  it.  If  The 
Cassiopeia  be  examined  it  will  be  seen  that  it  gives 
no  countenance  to  the  idea  that  every  amended  writ 
must  of  necessity  be  personally  re-served  upon  a 
defendant  who  has  not  appeared.  If  you  look  at  the 
jud^ent  of  Brett,  L.J.,  in  which  the  other  Lords 
Justices  concurred,  when  the  court  had  to  consider 
the  question  of  re-service  of  an  amended  writ  the 
indorsement  on  which  had  been  amended,  they 
o^ressly  limited  their  view  as  to  personal  service 
bemg  required  to  the  case  in  whidi  the  writ  is 
amended,  as  it  had  been  in  that  case,  by  making  a 
substantially  new  daim  on  the  indorsement.  The 
very  form  of  the  judgment  in  that  case  shows  that 
the  hard  and  fast  rule  which  Swinfen  Bady,  J., 
supposed  to  exist,  and  on  which  he  has  acted,  cannot 
be  maintained. 

The  only  other  authority  which  has  been  referred 
to  is  really  against  the  present  respondents— namdy, 
In  re  Hartley,  1  agree  in  thickmg  that  that  case 
went  too  far,  but  I  do  not  agree  that  it  was  wrongly 
decided  so  f^  as  it  was  hdd  that  the  court  had  juris- 
diction to  proceed  in  a  proper  case  even  against  a 
defendant  who  has  not  appeared  when  the  plaintiff 
has  acted  on  ord.  67,  r.  4,  and  has  filed  the  amended 
writ  with  the  proper  officer.  To  my  mind,  therefore, 
in  the  present  case  the  court  had  jurisdiction  to  tr^ 
the  action  notwithstanding  that  the  amended  writ 
had  not  been  re-served  personally  on  the  non-appear- 


ing defendants.  But  I  will  go  so  far  with  tiie 
respondents  as  to  say  that  I  can  wdl  understand  how 
the  practice  of  tiie  masters  of  requiring  an  amended 
writ  to  be  re-served  in  every  case  has  grown  up,  and 
how  it  can  to  a  certain  extent  be  justmed.  In  most 
cases  an  amendment  of  the  writ  does  substantraDy 
affect  a  defendvit  even  if  the  amendment  be  only  the 
addition  of  a  plaintiff.  There  are  many  oaeea  in 
which  the  effect  of  adding  a  plaintiff  to  a  writ  will  be 
to  make  substantially  a  different  case  against  a 
defendant,  at  any  rate  as  regards  the  new  plaintifl^ 
and  may  make  the  action  assume  a  subtantiaUy 
different  form  against  that  defendant.  I  think, 
therefore,  that  in  the  majority  of  casrs— fffobaUy 
the  great  majority — a  plaintiff  who  amends  his  writ 
will  be  well  advised  in  re-serving  the  amended  writ 
personally  on  a  defendant  who  has  not  i^peared. 
But  to  my  mind  there  are  at  any  rate  some  cases  in 
which  personal  service  of  an  amended  writ  is  not 
required  in  the  true  interests  of  the  absent  defendant, 
and  in  which  there  is  no  reason  whv  the  rules  of  oovrt 
as  they  exist  should  not  be  acted  upon,  or  why  the 
court  should  not  exercise  its  jurisdiction  and  proceed 
to  judgment  at  the  trial  of  the  action  agamst  the 
absent  defendant  although  he  may  not  have  been 
personally  served  with  the  amended  writ. 

Take  the  case  wl^ch  I  put  in  the  course  of  the 
argument  of  an  action  brought  against  two  defendants, 
A.  and  B.,  asking  for  relief  against  them  jointly,  and 
also  special  separate  relief  as  against  B.  A.  does  not 
appear.  There  is  an  amendment  of  the  writ  asking 
for  further  relief  as  against  B.  alone,  but  not 
affecting  the  daim  against  A.  at  all.  Is  there  any 
reason  why  that  amended  writ  should  be  personaUy 
served  on  A.,  who  has  not  appeared  ?  1  think  not 
As  I  have  pointed  out,  it  is  not  required  by  tlie 
rules  or  b^r  an  Act  of  Parliament,  or  by  any  deoiBon 
which  is  binding  on  us,  and  I  can  see  no  good  reason 
why  in  such  a  case  personal  service  of  the  unended 
writ  should  be  required.  Take  another  case  which 
my  lord  suggested  in  the  course  of  the  argument,  ol 
one  of  the  old  companies  suing  by  a  puUio  registered 
officer.  In  the  course  of  the  action  that  o£Bcer  is 
changed;  the  writ  is  amended  by  substitaiane  the 
name  of  the  new  public  officer  for  that  of  the  old  ooe. 
Is  there  any  reason  why  that  amended  writ  should  be 
personally  served  on  we  defendant?  To  my  mind 
there  is  none.  As  I  have  pointed  out,  there  is  ao 
hard  and  fast  rule  which  requires  that  it  sihoold 
be  re-s«rved  personally.  In  such  a  case,  again, 
I  think  the  court  ought  to  proceed  with  the 
trial  of  the  action,  notwithstandicg  that  tiuce 
had  been  no  personal  service  of  the  amended  writ  on 
the  absent  defendant.  Other  cases  mi^t,  of  oomne, 
be  suggested.  I  have  already  said  that  in  the  great 
majority  of  cases  the  plaintiff  would  be  wdl  advind 
to  re-serve  his  amended  writ  on  an  absent  defeodaat, 
but  I  will  say  that  there  are,  at  any  rate,  exoeptunsl 
cases  in  whidi  the  plaintiff  may  be  able  to  satwfy  the 
court  at  the  trial  that  the  amendment  of  the  writ  was 
one  which  did  not  substantially  change  or  affect  tihs 
daim  made  against  the  non-appearing  defttidaat  by 
the  original  writ  so  as  to  render  it  just  that  tt!e 
amend^  writ  should  be  re-served  upon  him.  In 
such  a  case  the  plaintiff  ousht  to  be  aUe  to  oaU  oa 
the  court  to  proceed  with  tne  action.  The  plaintiff 
would,  of  coarse,  dedde  at  his  own  riik  for  liis  owm 
purposes  whether  the  case  was  an  exceptional  osw 
which  justified  him  in  taking  that  course.  It  aught 
be  that  at  the  trial  of  the  action  he  would  lail,  aod 
the  court  would  still  exercise  its  disoretioQ  if  ft 
thought  the  case  was  one  in  which  it  was  not  tsar  as 
against  the  non-appearing  defendant  that  the  aetioa 
should  be  proceeded  with,  and  then  the  oourt  would 
do  what  was  right  with  regard  to  costs  and  othar* 
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wise.  In  the  present  caae  the  learned  judge  has  not 
coDsidered  the  question  whether  in  suhstanoe  the 
absent  defendants  have  heen  prejudiced  hy  the 
amendment  of  adding  a  oo-plaintiff.  So  far  as  lean 
see,  and  so  far  as  counsel  have  made  any  suggestion, 
the  addition  of  a  plaint  made  hy  amendment  in 
the  present  case  did  not  subetantially  affect  the  ahsent 
defendants — that  is,  did  not  substantislly  change 
the  nature  of  the  case  made  against  them,  and  was  not 
such  an  alteration  as  in  justice  to  them  would  rtnder 
it  requisite  or  proper  that  they  should  be  personally 
re-senred  with  the  amended  writ.  Therefore  in  my 
opinion  the  case  must  go  back  for  trial.  Of  course 
this  will  not  prevent  the  learned  judge  when  the  case 
comes  before  him  for  trial,  if  he  finds  (contrary  to  what 
appears  to  me  to  be  probably,  if  not  almost  certaioly 
the  case)  that  justice  does  require  tiiat  the  absent 
defendants  should  be  personally  served  with  the 
amended  writ,  from  requiring  that  to  be  done.  As  at 
present  advised  I  thick  the  absent  defendants  would 
not  be  entitled  to  call  upon  the  court  to  take  such  a 
course.  I  cannot  help  thinldng  that  when  this  action 
is  tried  out  it  will  be  found  that  the  judge  would 
be  right  in  every  point  of  view  in  proceeding  to  try 
it  notwithstanding  that  personid  service  of  the 
amended  writ  had  not  been  effected  upon  the  absent 
defendants.  For  these  reasons,  therefore,  I  think  the 
appeal  ought  to  be  allowed. 

SmtUNa,  L.J.,  after  stating  the  facts,  continued : 
The  question  is  whether  according  to  the  rules  of 
court  the  learned  judffe  was  justified  in  makins  the 
order  that  he  has  made.  The  point  which  hasl)een 
mainly  argued  before  us  is  wh^er  according  to  the 
rules  of  court  the  amended  writ  has  been  properly 
served.  I  will  state  shortly  my  view  upon  that 
point  and  then  deal. with  the  appUcation  of  the  rules 
to  this  particular  case.  There  is  no  question  that  the 
original  writ  in  this  action  was  properly  served  per- 
sonally, in  accordance  with  tiie  rules,  upon  the 
defendants  who  do  not  appear.  The  question  is  as  to 
the  service  of  the  amended  writ. 

NoWy  the  amendment  of  a  writ  may,  according  to 
the  rules,  take  place  in  one  of  two  ways — either  by 
adding^  patties  or  by  amending  the  indorsement  on 
the  writ.      The   amendment  by   adding  parties  is 
gOYemed  by  ord.  16,  r.  11.    [His  lordship  read  rule 
11,  and  oontinued:]    There  is  in  that  rule  an  explicit 
direction  that  the  writ  of  summons  shall  be  served 
on  new  defendants  in  the  way  pointed  out  by  the 
rules.       Nothing  is  said  as  to  what  is   to   hAppen 
either  when  a  new  plaintiff  is  added,  or  as  to  service 
upon  the  original  defendant  when  a  new  defendant  is 
added.     The  rule  is  sileut  about  this  and  does  not  in 
terms  require  in  the  two  instances  which  I  have  just 
mentioned  that  the  amended  writ  shall  be  re- served 
personally.    The  second  case  is  when  the  indorsement 
on  the  writ  is  amended.    The  rule  which  deals  with 
that   is   ord   28,  r.    1,  which   provides   that    '*the 
oourt   or    a  judge  may  at  any  stage  of   the  pro- 
ceeding^   allow  either  party  to  alter  or  amend  his  in- 
dorsement or  pleadings  in  such  manner  and  on  such 
^erms  as    may  be  just,"  and  rule  10  provides  that 
**  v^hene^er  any  indorsement  or  pleadinff  is  amended 
such    amended  document  shall  be  d^vered  to  the 
oppomte  party  within  the  time  allowed  for  amend- 
ing the  sAme."    It  is  plain,  therefore,  from  that  rule 
that  personal  service  of  a  writ  amended  in  its  indorse- 
nent  iM  not  required.     What  is  required  is  simply 
;hat    the    amended  writ  shall  be  aelivered  to  the 
>pposite    party.     Then   we  come  to  ord.  67,  r.  4, 
rmoh  provides  that  '<  where  an  appearance  has  been 
ntered  for  a  party    •    .    •  "-^and  that  applies  here 
_«<  all  -writs  [inter  alia)  in  respect  of  which  personal 
BTvioe  IB  not  requisite  may  be  served  by  filinig  them 


with  the  proper  officer."  Now,  the  question  to  be  deter- 
mined is  whether  personal  service  of  the  amended 
writ  fs  requisite  in  the  present  case.  I  cannot  find 
that  it  is  according  to  the  rulf  s,  and  therefore  it  seems 
to  me  that  primd  facie  the  proper  course  has  been 
pursued  and  oy  filing  the  amended  writ  it  has  been 
properly  served  upon  the  absent  defendant. 

But  it  is  said  that  if  full  effect  is  given  to  this  which 
seems  tome  the  proper  construction  of  the  rule,  injus- 
tice may  be  done  to  the  absent  party. 

I  am  in  full  sympathy  with  the  view  that  the  court 
ought  to  take  great  care  that  no  injuitice  is  done  to 
an  absent  party  by  an  amendment.  But  I  think  the 
rules  themselves  indicate  the  way  in  which  injustice 
is  to  be  avoided.  No  amendment  of  a  writ,  whether 
by  the  addition  of  parties  or  by  alteration  of  the  in- 
dorsement, can  take  place  after  service  without  the 
leave  of  court,  and  by  both  rule  11  of  order  16  and 
rule  1  of  order  28  the  amendment  is  to  be  permitted 
by  the  judge  only  upon  such  terms  as  seem  to 
him  to  be  just.  In  my  opinion,  therefore,  when  an 
application  is  made  for  amending  it  is  the  duty  of 
the  judge  to  consider  the  nature  of  the  amendment 
which  is  proposed,  and  if  he  fiads  that  the  alteration 
proposed  either  in  the  constitution  of  the  suit  by  the 
addition  of  purties  or  in  its  character  by  the  alteration 
of  the  indorsement  is  such  as  to  introduce  a  substan- 
tially new  case  which  would  not  naturally  be  brought 
to  the  notice  of  the  absent  defendant  by  the  original 
writ  it  would  be  right  for  him  to  impose  as  a  term  of 
granting  leave  to  make  the  amendment  the  cona- 
tion that  the  amended  writ  should  be  persooally 
served  on  the  absent  defendant. 

But  I  do  not  think  the  matter  stops  here.  I  think 
that  when  the  action  comes  on  for  trial  the  juds^e 
has  still  a  right  to  deal  with  it  in  the  way  in  which 
Ssnnfen  Ei^y,  J.,  has  dealt  with  the  present 
case.  If  when  he  hears  the  case  it  appears  to  him  that 
by  the  amendment  of  the  writ  a  substantial  alteration 
has  been  made  in  the  character  of  the  action,  it  is 
quite  within  his  power  to  direct  the  action  to  stand 
over  until  the  alteration  which  has  been  made  has 
been  brought  to  the  personal  notice  of  the  defendant, 
so  that  he  may  have  an  opportunity  of  defending 
himself,  if  the  judge  thioks  toat  substantial  justice  so 
requires. 

That  being  so,  I  will  now  say  why,  with  all  respect 
to  Swinfen  Eady,  J.,  I  think  that  in  this  case  he  went 
too  far.  What  is  the  nature  of  the  action  ?  The  action 
was  brought  by  the  Jamaica  Bailvay  Co.  aud  Sir  A. 
Hemming,  who  was  the  Qovernor  of  Jamaica  at  the 
time  when  the  writ  was  issued.  The  Government  of 
Jamaica  claim,  as  appears  by  paragraph  40  of  the  state- 
ment of  claim  to  have  some  interest  in  the  subject- 
matter  of  the  action.  Though  Sir  A.  Heomiing  was 
one  of  the  plaintiffs,  he  really,  according  to  the 
allegations  in  that  paragraph,  represented  the  govern- 
ment of  the  island.  Now  what  has  happened  F  Sir 
A.  Hemming  ceased  to  be  governor  of  the  island  and 
was  succeeded  by  Sir  J.  Sv^ettenham,  and  thereupon 
an  order  was  made  giving  leave  to  the  plaintiffs  to 
add  Sir  J.  Swettenham  as  a  co-plaintiff,  and  that  is 
all  the  alteration  which  has  been  made.  Now,  the 
allegation  in  the  statement  of  claim  is  that  Sir  A. 
Hemming  was  suing  not  in  his  own  personal  capacity, 
but  on  behalf  of  the  government.  The  government 
was  the  real  plaintiff.  The  same  allegation  is  made 
in  the  amended  statement  of  claim,  aud  though  Sir  J. 
Swettenham  has  been  added  as  a  plaintiff,  the  real 
plaintiff — namely,  the  government  still  remains  before 
the  court.  Upon  the  materials  before  us  I  am  unable 
to  see  tiiat  there  is  any  substantial  change  in  the 
nature  of  the  action  or  that  any  injustice  can  be  done 
to  the  absent  defendants  by  allowing  the  actions  to 
proceed  in  that  state  of  things. 


676 


THE  WEEKLY  REPORTER. 


[^Yilj8,1906.] 


76L  USL 


High  Cottbt. 


Shspheri)  v.  Habbis  and  Othebs. 


High  Ooxtbt. 


I  agree,  therefore,  with  my  brethren  in  thinking 
that  in  the  present  case  the  learned  jadge  in  his 
desire  to  protect  the  absent  parties  has  gone  too  far. 
He  has  never  ezerciced  his  indgment  on  the  question 
whether  in  jostice  would  be  aone  to  the  absent  defend- 
ants, bnt  has  acted  on  a  supposed  hard  and  fast  role 
that  every  amended  writ  must  be  served  as  if  it  were 
a  new  writ  requiring  personal  service.  I  u;ree, 
therefore,  that  tiie  order  must  be  discharged  andT  the 
case  go  back  to  the  learned  judge  for  trial. 

Solicitors,  Frank  Stutta/ord;  Druces  &  AUlee. 


Stgib  (ttwvt  of  9u0tt(e. 


Shepherd  v»  Harris  and  Others,  (a.) 

TruBtee-^Purchctae  of  inscribed  stock  by  broker  co-trustee 
— Acceptance  of  half  commission — Liability  for  loss  of 
trust  property  throitgh  fraud  of  co-trustee — Trustee 
Act,  1893  (56  &  57  Vict.  c.  53),  «.  24— J^urf/cMiZ 
Trustees  Act,  1896  (59  &  60  Vict.  c.  35),  8,  3. 

A  trustee  is  not  liable  for  the  fraud  of  a  broker  co- 
trustee where,  the  latter  having  been  instructed  to  buy 
inscribed  stock,  the  former  has  done  all  that  could  be 
expected  of  an  ordinary  prudent  man  to  see  that  the 
investment  has  in  fact  been  made.  The  fact  that  a  share 
of  the  commission  has  been  accepted  from  the  broker  co- 
trustee, who  is  entitled  to  remuneration  under  the  terms 
of  the  trust  deed,  does  not  affect  his  liability. 

Speight  V.  Gaunt,  32  W.  R.  435,  (1883)  9  App.  Cas. 
1,  and  Jobson  v.  Palmer,  41  TF.  R.  264,  [1893]  1  Ch. 
71,  considered. 

Witness  action. 

By  his  will  dated  the  15th  of  July,  1884,  Charles 
Shepherd  devised  and  bequeathed  to  his  trustees  all 
his  real  and  personal  estate  upon  trust  for  sale  and 
conversion,  and  after  payment  of  his  personal  and 
testamentary  expenses  and  debts  upon  trust  for 
investment  in  certain  named  securities,  and  to  pay 
the  income  to  his  wife,  Jessie  Nisson  Shepherd,  for 
life,  and  after  her  decease  as  to  five-sixths  thereof 
upon  trust  for  his  five  daughters  (co-defendants  in 
the  action),  and  as  to  the  remaining  one-sixth  in 
trust  to  stand  possessed  thereof  with  power  to  vary 
the  investment  at  their  discretion  and  to  pay  and 
apply  the  income  thereof  for  the  maintenance  of  the 
plaintiff  Shepherd  during  his  life,  and  after  his  decease 
m  trust  for  the  children  of  the  plaintiff  or  their  issue 
as  the  plaintiff  should  by  will  appoint.  And  in 
default  of  appointment  in  trust  to  pay  the  income  to 
tiie  wife  (if  any)  of  the  plaintiff  during  her  Hfe,  and 
after  her  decease  in  trust  for  all  the  children  of  the 
plaintiff  li?ing  at  her  decease  equally,  and  if  there 
should  be  no  children  in  trust  for  the  testator's 
daughters  living  at  the  death  of  the  plaintiff. 

The  will  also  conttined  a  provision  to  the  effect 
that  tiie  trustees  might  in  their  uncontrolled  discretion 
employ  a  solicitor  or  any  other  person  to  transact  any 
business  or  do  any  act  of  whatever  nature  required  to 
be  done  in  the  execution  of  the  trusts,  including  the 
receipt  and  payment  of  money,  and  that  any  trustee 
of  the  will  being  a  solicitor  or  other  person  engaged 
in  any  profession  or  business  might  be  so  employed  or 
act. 
Mrs.  Shepherd,  who  survived  the  testator,  died  in 

(a.)  Beported  by  E.  Wavell  Ridges,   Esq., 
Barrister-at-Law. 


1892,  and  the  surviving  executor  and  trustee,  GFeorge 
Wilson  Dawes,  thereupon  duly  converted  the  trust 
estate  into  money,  and  after  distributing  the  five- 
sixths  amongst  the  five  daughters  of  the  testator  held 
the  other  one-sixth  in  trust  for  the  plaintiff  and  the 
other  persons  entitled  on  his  decease. 

By  an  indenture  dated  the  2ud  of  August,  18^. 
G^rge  Wilson  Dawes  retired  from  the  teust,  and  the 
defendants  Harris  and  Jsnvrin  were  appointed  tmstesi 
in  his  place,  the  plaintiff's  one-sixth  share  at  thai 
date  consisting  of  the  sum  of  £6,713  12s.  lid.  Nev 
Consols.  . 

The  trustee  defendants  from  time  to  time  vansd 
the  investment  of  tiie  New  Consols,  and  in  the  month 
of  April,  1900,  tiie  same  was  represented  by  a  sum  of 
£2,191  5s.  dd.  Tasmania  3^  per  cent.  Stock,  £2.100 
Western  Australia  Stock,  and  £2,100  TTlctotia  4  p« 
cent.  Stock. 

In  April,  1900,  the  plaintiff,  wishing  id  obtain  s 
better  rate  of  interest,  suggested  to  the  defeodast 
Janvrin  that  the  Tasmania  Stock  should  be  sold  and 
reinvested  in  Western  Australia  4  per  cent.  Stock. 

The  defendant  Janvrin  was  at  that  time  a  half 
commission  clerk  upon  the  London  Stock  Bxchai^ 
and  his  co-trustee  Harris,  who  was  a  member  of  n 
old-established  firm  of  brokers,  was  instructed  to 
carry  out  the  sale  and  rdnvestment.  The  stock  vis 
accordingly  sold  by  Harris,  but  it  did  not  appear  tbat 
any  such  reinvestment  was  in  fact  ever  made  by  haba. 
the  proceeds  of  the  sale  being  eventually  fraoduksily 
retained  by  him  for  his  own  use. 

The  commission  upon  the  transaction  was  sksrsd 
by  Harris  with  Janvrin,  but  upon  the  advice  ol  is 
solicitor  the  share  received  by  J  anvrin  was  ultimate 
returned  to  the  trust  fund.  The  defendant  Jaofza 
made  no  inquiry  at  the  London  and  Westmissts 
Bank  to  ascertain  whether  the  Western  AustzaHi 
Stock  (which  being  inscribed  stock  passed  by  tisnrfv 
in  the  books  of  that  bank)  stood  registered  in  Hami' 
and  his  own  name,  but  was  satisfied  that  the  tzMS- 
action  had  in  fact  been  completed  on  produetioa  of 
what  purported  to  be  a  stock  receipt  by  Harris,  sadi 
statement  by  the  plaintiff  th^t  he  had  duly  twmm 
the  amount  of  the  dividends  from  Harris  and  kid 
checked  them  with  the  dividend  vouchers  ox  oonAr* 
foils.  The  amount  of  the  dividends  upon  the  WestoB 
Australia  Stock  was  regularly  paid  by  the  detedss 
Harris  down  to  September,  1902. 

In  or  about  August  or  September,  1902,  the  p«- 
tiff,  upon  the  advice  of  the  defendant  Harris,  reqsis|i^ 
Janvrin  to  consent  to  a  sale  of  the  £2,100  wes» 
Australia  Stock  with  a  view  to  reinvestmat  '^ 
Victoria  4  per  cent.  Stock,  and  Harris  was 
to  carry  out  the  transaction  as  broker  for  the 
Within  about  a  month  of  the  latter  in 
Harris  was  declared  a  defaulter  upon  the  Loa** 
Stock    Exchange,    and   Janvrin,    being 


„  ,  ^    P«*   ■?=■ 

inquiry,  ascertaiaed  that  the  reinvestments  m  WiMs 
Australia  Stock  and  Victoria  Stock  had  in  iaet  wm 
been  made  by  him,  and  that  no  snoh  stoek  stosc 
registered  in  his  name  and  in  that  of  the  def^fldflfi 
Harris.  Immediately  upon  Harris's  default  beeoawt 
known  to  Janvrin,  the  latter  consulted  hk  sofieicr 
and  acting  upon  his  advice  the  sum  which  hek^ 
received  as  h^f  commission  upon  the  first  tfanssettf 
was  restored  to  the  trust  fund,  and  a  writ  a^ 
against  Harris  claiming  payment  into  court  of  tte 
sum  of  £4,451  las.  6d.,  being  the  amount  of  ^ 
proceeds  of  the  two  sales. 

An  order  to  this  effect  was  obtained  on  ^  31^^ 
October,  1902,  which  was,  however,  never  da**^ 
up  or  enforced,  Harris  having  disappeared  a  •■ 
meantime. 

A  writ  was  eventually  issued  by  &e  pUia^s 
h)g  a  declaration  that  the  defendants 
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Janvrin  were  jointly  »nd  seTerally  liable  for  the  two 
lumB  in  question  and  interest  thereon,  and  that  new 
trustee!  might  be  appointed  in  place  of  the  said 
defendants. 

The  five  daughters  of  the  testator,  having  refused  to 
join  as  plaintiffs  in  the  action,  were  idtimately  joined 
as  oo-defendants. 

In  the  course  of  the  evidence  it  was  proved  that 
the  stocks  in  qaestion  were  transferred  by  registration 
of  the  name  of  the  transferee  or  transferees  in  the 
transfer  books  at  the  London  and  Westminster  Bank, 
the  stockholder  attendiug  by  himself  or  his  duly 
authorized  attorney  for  that  purpose.  It  was  also 
shown  that  the  only  evideoce  of  iitle  which  the 
transferee  would  ordinarily  obtain  would  be  the  stock 
receipt  signed  bv  the  transferor,  and  which  was  always 
actea  upoa  by  brokers,  jobbers,  and  business  men  as 
sufficient  evidence  of  title.  Although  in  order  to 
prevent  fraud  the  transferee  was  recommended  by  the 
CMmk  to  attend  personally  or  by  attorney  when  the 
transfer  was  made,  this  course  was  in  fact  only  pur- 
sued in  rare  and  isolated  instances.  Further,  the 
bank  would  not  answer  inquiries  by  a  stockholder  as 
to  whether  his  name  stood  registered  in  the  transfer 
book  unless  he  brought  a  person  known  to  and 
approved  by  the  bank  to  identify  him. 

Upjohn,  K,C,,  and  A.  Beddall,  for  the  plaintiff. 
Harris. — The  defendant  Janvrin  did  not  ezercive 
reasonable  care  and  prudence  in  not  having  made 
inquiries  at  the  bank  to  ascertain  whether  the 
tramafer  of  the  Western  Australian  Stock  had  in  fact 
been  registered  in  his  name  and  that  of  Harris. 
That  being  so  Janvrin  was  estopped  from  setting  up 
the  defence  that  Harris  was  a  fit  and  proper  person 
to  be  entrusted  with  the  second  transaction,  since 
but  for  his  own  default  in  not  making  the  proper 
inquiries  he  would  have  ascertained  in  the  course  of 
the  first  transaction  that  Harris  was  a  fraudulent 
person. 

Eve^  K,C.,  Jenkins,  K.C»t  and  A»  C,  Clauson,  for 
the  defendant  Janvrin.— Spci^A^  v.  Oaunt,  32  W.  R. 
439,  (1883^  9  App.  Cas.  1,  applies,  Janvrin  having 
done  all  tnat  a  man  of  reasonable  prudence  could 
have  been  expected  to  do  under  the  circumstances. 
Further,  Janvrin  was  not  eet^ped  upon  the  second 
occasion  from   saying  that   Harris   was   a   proper 

non  to   employ  :  Mendes  v.    Ouedalla,  (1861)    2 
;  H.  259 ;  and  the  burden  of  proof  is  upon  the 
plaintiff  to  show  negligence :  In  re  Brier,  33  W.  K. 
20,  26  Ch.  D.  238. 
JBcUeman  Napier,  for  the  daughters. 

Upjohn,  K.C.,  in  reply.— This  case  does  not  fall 
withiu  Speight  v.  Oaunt,  as  Janvrin  had  accepted 
remuneration ;  his  obligation  to  use  diligence  to  see 
that  the  stodc  was  bought  was  therefore  greater 
than  that  of  an  unremunerated  trustee.  The  accept- 
ance of  half  the  commission  from  Harris  brought  the 
transaction  within  something  of  the  nature  of  a  part- 
nership transaction,  though  I  cannot  put  it  as  high 
as  an  actual  partnership. 

He  referred  to  <%v.  Campbell,  (1804)  1  Sch.  &Lef., 
at  p.  341. 

Fabwell,  J. — ^This  is  one  of  those  cases  in  which 
it  ie  attempted  to  make  an  honest  man  liable  for  the 
frand  of  a  dishonest  co-trustee.  The  trustees  Harris 
and  Janvrin  were  appointed  by  the  Court,  and  Harris 
wae  a  person  in  a  good  position  and  a  member  of  a 
well-known  firm  of  brokers.  As  to  the  first  transac- 
tion»  Harris  produced  to  Janvrin  the  contract  notes 
and  a  statement  of  the  account,  and  this  was  done  in 
a  perfectly  regular  manner  and  according  to  the 
ormnary  course  of  business.  On  three  occasions 
Janvrin  inquired  of  Harris  whether  the  latter  had 


obtained  delivery  of  the  Western  Australia  Stock,  and 
upon  the  third  occasion  Harris  handed  to  Janvrin  the 
usual  stock  receipt,  which  Janvrin  carefully  examined, 
and,  finding  it  in  order,  handed  it  back  to  Harris,  who 
as  the  senior  trustee,  and  the  person  whose  name 
would  stand  first  upon  the  transfer  books  was  the 
proper  custodian  of  the  trust  documents  of  title.    It 
IS  unfortunate  that  this  stock  receipt  is  not  before  the 
court,  but  it  appears  manifest  that  it  must  have  been 
a  forgery.     It  appears  from  the  evidence  that  blank 
stock  receipt  forms  are  issued  in  the  ordinary  course 
of  business  to  any  banker  or  broker  applying  for 
them.    The  transfer   of  inscribed  stock  takes  place, 
the  transferor  attending  by  himself  or  his  attorney 
and  signing  his  name  in  the  transfer  book  kept  at  the 
bank.    No  notice  of  the  transfer  is  ffiven  by  the  bank 
to  the  tranif eree,  and  it  is  not  usual  for  the  transferee 
to  attend  and  accept  the  transfer,  he  relies  apparently 
upon  the  stock  receipt  in  the  same  way  as  he  would 
upon  a  share  certificate.     The  stock  receipt  cannot, 
in  fact,  be  said  to  be  a  document  of  title,  though  to 
a  certidn  extent  it  is  in  practice  treated  as  such.    If  a 
person  attends  with  it  at  the  bank  he  is  allowed  to 
accept  the  transference  of  the  stock  then  and  there ; 
moreover,  it  is  acted  upon  by  brokers  and  jobbers 
upon  the  Stock  Exchange  as  though  it  were  a  docu- 
ment of  title.     I  think  the  circumstances  bring  this 
case  within  Speight  v.  QaunU       What  more  could 
Janvrin  have  done,  not  being  suspicious  of  Harris, 
and    having    every    reason     to     believe     him     an 
honest  man  ?    The  bank  does  not  answer  inquiries, 
the   register   being   kept   secret  unless  the  holder 
attends  personally  and  is  identified  by  a  broker  known 
to  the  bank.    Such  a  course  does  not  appear  to  be 
usual  in  the  ordinary  course  of  business.    It  is  said, 
further,  that  Janvrin  is  in  a  worse  position  beoause 
he  accepted  half  the  commission  from  Harris.    But 
Janvrin  did  not  ask  for  this,  and  he  has  in  fact  repaid 
it  to  the  trust  before  trial.    I  cannot  see  that  tiie 
fact  of  payment  makes  any  difference  to  his  liability. 
That  point  was  decided  in  Jobeon  v.  Palmer,  [1893]  1 
Oh.  71.    The  second  transaction  was  similar  to  the 
first,  except  that  between  the  date  when  the  order 
was  given  and  before  the  time  when  the  stock  receipt 
would   have   been   shown   to   Janvrin,  Harris  was 
hammered    upon    the    Stock   Exchange   and    dis- 
appeared.   It  does  not  appear  that  Janvrin  allowed 
an  unreasonable  time  to  elapse  before  making  the 
necessary  inquiry  of  his  co-trustee.    The  result  is 
that  the  action  against  Janvrin  fails,  but  I  think  his 
costs  should  be  paid  out  of  the  trust  fund. 

Solicitors  for  the  plaintiff.  Churchman  ds  Win$er. 

Solicitors   for   the   defendant   Janvrin,    Freeman, 
Cooper,  (€;  Co. 

Solicitor  for  the  daughters,  Haynee  Reed. 


May  23,  25. 


Chan.  Div. 
Swinfen  Eady, 

In  re  Francis  (Deobased), 
Francis  v.  Francis,  (a.) 

Will  ^Construction^  Real  estate — Devise  to  A.  **when 
she  shall  attain  twenty -five  years  of  age^* — Vested  or 
contingent  gift — Residuary  devise  and  bequest. 

Where,  in  a  will,  there  is  a  devise  to  A*  **when  he 
shall  attain  the  age  of  twenty-five  years,**  or  any  given 
age,  and  such  devise  stands  alone  and  is  not  preened  by 
any  intermediate  interest,  nor  aided  by  any  preceding  or 

(a.)  Eeported  by  A.  R.  Tatlour,  Esq.,  Barrister- 
at-Law. 
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High  Court. 


Buhsequent  context,  then  such  devise  will  he  deemed  to  be 
a  contingent  devise  on  the  devisee  cUtaining  the  prescribed 
ttgCf  and  the  attainment  of  such  age  is  a  condition  prece^ 
dent  to  the  estate  vesting  in  the  devisee.  In  such  a  case 
no  distinction  can  be  drawn  between  **  when  **  and  **  i/" 
the  devisee  attains  the  required  age. 

A  testator  by  his  will  gavCf  devised,  and  bequeatTied 
certain  freehold  houses  to  his  niece  H*  **  when  she  shall 
attain  the  age  of  twenty-five  years"  He  made  similar 
devises  to  another  niece  and  nephew  on  similar  conditions, 
and  he  gave  all  his  residuary  real  and  personal  estite  to 
his  brother  0.  F.  absolutely,  whom  he  also  appointed 
executor.  The  brother  had  always  treated  the  nieces  and 
nephew  {his  own  children)  as  having  merely  contingent 
interests  under  the  vnll,  subject  to  executory  limitations 
over  on  their  each  attaining  twenty-five.  On  a  summons 
being  taken  out  to  determine  whether  the  specific  devise 
was  contingent  on  their  each  attaining  twenty-five  or 
whether  each  took  a  vested  interest  liable  to  be  divested  on 
death  under  that  age, 

Held,  that  the  devise  to  each,  standing  alone,  and  not 
preceded  by  any  intermediate  interest  or  aided  by  the 
context  of  the  will,  must  be  treated  as  contingent,  and  the 
cUtainment  of  twenty 'five  was  a  condition  precedent  to  the 
estate  vesting  in  each  niece  and  the  nephew. 
Love  V.  Love,  7  L.  B,  Ir.  306,  followed, 
Adjonmed  sammons. 

By  his  will  dated  the  2ad  of  December,  1893,  the 
testator,  William  C.  Francis,  after  appoiotiog  his 
brother  Charles  Eandall  Francis  executor  of  his  said 
will,  and  giving  him  a  legacy,  continued:  ''I  give, 
devise,  and  beqaeath  my  t«70  houses  situate  in 
Prinoes-street,  Brighton,  aforesaid,  unto  my  nieoe 
Hilda  May  Francis  when  she  shall  attain  the  age  of 
twenty-five  years ;  I  give,  devise,  and  bequeath  my 
two  houses  situate  in  Hamilton-road,  Brighton, 
aforesaid,  unto  my  nieoe  Bva  Noel  Francis  when  she 
shall  attain  the  age  of  twenty-five  years  ;  I  give, 
devise,  and  bequeath  my  house  situate  in  York -road. 
West  Brighton,  in  the  county  of  Sussex,  and  numbered 
10  in  the  said  road,  to  my  nephew  Horace  Arthur 
Francis  when  he  shall  attain  the  age  of  twenty-five 
years."  And  after  sundry  other  devises  and  bequests 
not  material,  the  testator  continued :  '*  And  I  give, 
devise,  and  bequeath  all  my  real  and  personal  estate 
not  hereby  otherwise  disposed  of,  sabjeot  to  the  pay- 
ment of  my  funeral  and  testamentary  expenses  and 
debts  and  the  legacies  and  annuities  bequeathed  by 
this  my  will  or  any  codicil  hereto,  unto  my  brother 
Charles  Baodall  Francis  absolutely  and  for  his  own 
use  and  benefit." 

The  testator  died  on  the  21st  of  May,  1895,  and 
probate  of  his  will  was  granted  to  the  said  C.  B. 
Francis. 

The  testator  was  at  the  time  of  his  death  seised  of 
two  freehold  houses  called  55  and  57,  Princes-road, 
Brighton  (erroneously  called  Princes-street  in  the  will), 
and  also  of  the  houses  in  BEamilton-road  and  Tork-road 
aforesaid.  The  nieces  and  nephew  mentioned  in  the 
will  were  the  children  of  the  said  Charles  B.  Francis, 
the  applicant  to  the  summons,  and  were  still  infants 
under  the  age  of  twenty-one  years  at  the  date  of  its 
Issue.  Since  the  testator's  death,  the  executor,  the 
said  Charles  B.  Francis,  had  always  treated  the 
children  as  having  merely  a  contingent  interest  under 
the  will,  and  had  been  in  receipt  of  the  rents  and 

Srofits  as  tenant  for  life  subject  to  the  contingent 
evises  to  the  children  on  their  respectively  attaining 
twenty-five  years  of  age.  Having  received  certain 
offers  for  the  property  which  he  considered  advantage- 
ous, and  beiog  desirous  of  selling  if  he  should  have 
the  power  of  a  tenant  for  life  under  the  Settled  Land 
Acts,  he  took  out  an  originating  summons  for  the 
determination  of  the  following  questions  and  the 
relief  following  under  order  54  (a),  ord.  55,  r.  3,  and 


the  Settled  Land  Acts,  1882  to  1890,  whether  on  «^ 
true  construction  of  the  will  the  plaintiff  was  entitled 
ia  fee  simple  to  the  above-menti<Hied  hooiee  in  Piiness 
road,  Hamilton-road,  and  Tork-road,  subject  to  an 
executory  limitation  over  in  fee  sim^  in  each  oaae  to 
the  defendants  Hilda  May  Fraoois,  Bva  Noel  Fraosis, 
and  Horace  Arthur  Francis  if  and  when  they  slioald 
respectively  attain  the  age  of  twenty-five  years,  and 
also  that  certain  fit  and  proper  persons  thenin  namad 
be  appointed  trustees  for  the  purposes  of  the  Oattled 
Land  ^ots,  1882  to  1890,  of  the  settlement  Oioated  or 
deemed  under  the  said  Settled  Laud  Acts  to  be  otmM. 
by  the  above-mentioned  will  in  regard  to  the  abofe- 
mentioned  houses. 


T.  Pahenham  Law^  for  the  plaintiff  the 
devisee,  who  claimed  the  gift  was  oontiogent. — Thsn 
is  no  direct  authority  which  expressly  decides  whethsr 
a  devise  to  a  person  contingent  on  his  atlainieg  s 
certain  age  can  be  claimed  before  he  or  siic  attaias 
that  age,  but  see  Hanson  t.  Chraham,  6  Yes.  238 ;  /s 
re  Johson,  Johson  v.  BicJiardson,  44  Oh.  D.  154,  SS 
W.  B.  Dig.  220.    *'  When  "  is  a  word  of  contingent. 

F.  E,  Farrer,  f  )r  the  niece  Hilda  M«y  Francis.— 
The  rules  governing  realty  and  personalty  nre  wholly 
different.  Here  there  is  an  immediate  vested  interest 
in  fee,  but  liable  to  be  divested  if  the  devisee  dKmId 
die  before  tweoty-five.  The  word  *'  when "  in  tUi 
case  means  indefeasibly  **  when."  Look  at  the  woidi 
of  the  will  '*  not  hereby  otherwise  disposed  of  ** ;  thsse 
must  be  read  in  connection  with  the  whole  wilL  AB 
the  old  cases  show  a  difference  according  as  the  ssb- 
ject-matter  is  freehold  or  leasehold.  There  aie  i 
great  number  of  ctses  on  the  word  "  if  **  dHferentist- 
ing  it  from  the  word  **  when  " :  see  Granft  cose,  10 
Co.  Bep.  50a,  Cro.  Eliz.  122;  Boraiton*s  caue^  Z  Co. 
Bep.  19a  (also  Co.  Bep.,  vol.  2,  p.  51).  AU  Iht 
text-books  are  against  me  slightly,  but  see  Hawfcisi 
on  Wills,  p.  240,  where  the  case  of  Edwards  v. 
Hammond,  1 B.  &  P.  K.  B.  324n,  is  given,  also  BromMi 
V.  Crowder,  in  the  same  vdune  and  page  of  HaniM 
on  Wills,  and  is  in  reality  to  the  same  effect. 

He  cited  Dujffidd  v.  Dujffield.  3  Bligh  K.  S.  SM; 
Phipps  V.  Ackers,  9  0L&  Fin.  583 ;  Snowr.  PtwU^l 
Kosm  186;  Simmonds  v.  Cock^  29  Baftv.  46»; 
Theobald  on  Wills  (5th  ed.),  p.  496.  [Bj  Swmxi 
Eady,  J. --Andrew  v.  Andrew,  24  W.  B.  349, 1  Ck  D. 
410.] 

T,  Pakenham  Law  replied. 

He  dtei  Love  v.  Love,  7  L.  B.  Ir.  306,  and  on  p.  W 
(per  Chatterton,  Y.C). 

May  25.— SwiNFBK  Eady,  J.,  read  tha  foDoof 
judgment :  By  his  will  the  testator  gave^  devissd,  mi 
bequeathed  his  two  houses  in  Princes-road,  BiigM» 
(in  the  will  described  as  Princes-street),  unto  UsaiBis 
Hilda  May  Francis  '*  when  she  shall  attain  tbe  ^e  d 
t«7enty-five."  The  will  contains  a  similar  dsviH  d 
two  other  houses  to  his  niece  Bva  when  shs  dW 
attain  twenty-five,  and  a  similar  devise  of 
house  to   his  nephew  Horace  when  he  shall 


twenty-five.  Several  pecuniary  legacies  are  V^^- 
and  the  will  contains  a  devise  and  bequest  of  au  tht 
testator's  real  and  personal  estate  not  thereby  ( 
wise  disposed  of,  suojeot  to  the  payment  of  his  f 
and  testamentaiy  expenses  and  debts  and  ttal 
and  annuities  bequeathed  bv  his  will  or  any  < 
unto  his  brother,  the  plaintiff  Oiarlea  B 
Francis  absolutely.  The  testator  died  on  tike  SUt  «i 
Mav,  1895.  The  two  nieces  and  the  nephsfw  ars  il2 
under  twenty-one.  The  question  is.  What  iatai^ 
do  they  take  under  the  willP  The  rrlainfiff,  Ibsr 
father,  contends  that  under  the  will  he  is  nowf^^^''"^ 
to  the  houses  as  residuary  devisee  in  lee 
defeasible,  however,  and  subject  to  an  < 
\  tation,  however,  in  fee  simple  to  the  i  ~ 
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nipeotiyely  on  their  attaining  twenty- fire.  The 
inftntt  contend  that  they  are  now  retpeotively  entitled 
to  immediate  veated  eatates  subject  to  be  divested 
upon  death  under  twenty-five.  If  the  devise  to 
testator's  niece  Hilda  is  oontinffent  upon  her 
ittahiiog  twenty-five,  it  is  not  disputed  that  the 
plaintiff  will  acquire  under  the  reaiduary  devise  all 
mterest  in  the  property  not  given  to  Hdda.  Toe 
language  of  the  residuary  devise  does  not,  however, 
in  my  opinion,  assist  the  constraction  of  the  wiU,  or 
afford  a  context  for  construing  the  devise  to  Hilda, 
as  vested,  when  otherwise  it  would  be  contingent. 
In  my  opinion  the  devise  to  Hilda,  standiog 
alone,  as  it  does,  and  not  preceded  by  any  inter- 
mediate interest,  is  contingent,  and  the  attainment 
of  twenty-five  is  a  condition  precedent  to  the  estate 
vesting  in  her.  It  is  the  case  of  a  devise  which  is  in 
form  contingent,  and  which  stands  alone,  and  without 
any  context  to  enable  the  court  to  hold  it  to  be 
vested.  There  is  not  in  terms  any  gift  or  disposition 
of  the  rents  until  Hilda  attuns  twenty-five,  which 
might  have  enabled  the  court  to  say  that  attaining 
the  prescribed  ege  no  more  imported  a  condition 

*  precMent  than  any  other  words  indicating  that  the 
remainderman    was   not    to   take   until   afrer   the 

■       determination  of  the  particular  eatates.    Nor  is  there 

<  in  terms  any  gift  over  on  Hilda  djing  under  twenty- 
five,  which  might  have  enabled  the  court  to  hold 
that  Hilda  took  whatever  was  not  given  over  to  the 

I  party  claiming  under  the  devise  over,  and  to  couatrue 
the  condition  as  a  condition  subsequent,  divesting  a 

Sreviously  vested  estate.  It  is  a  simple  case  of  a 
evise  to  Hilda  when  she  shall  attain  twenty-five. 
All  the  authorities  agree  that  such  a  devise  unaided 
by  any  context  is  contingent  upon  the  devisee 
attaining  twenty-five.  In  such  a  case  I  can  draw  no 
diatancUon  between  *'  when  she  shall  attain  twenty- 
five  "  and  **  if  she  shall  attain  twenty-five." 

In  Grant's  case,  decided  in  29  Siliz.,  and  cited  in 
LampeCs  case,  10  Co.  Bep.  50a,  and  reported  Cro. 
Bliz.  122,  the  case  was  tnat  William  Gmmt  devised 
certain  land  to  John  Grant  when  be  came  to  the  age 
of  twenty- five  years,  to  have  and  to  hold  to  him  and 
the  heirs  of  his  body.    After  John  attained  twenty- 
one,  and  before  twenty-five,  he  levied  a  fine  under 
Sroolamations,  and  afterwards  he  attained  to  twenty- 
▼e,  and  had  if  sue,  and  died;  it  was  resolved  that 
the  estate  tail  was  barred,  although  the  conusor  had 
bat  a  mere  posaibilitv  to  have  an  estate  tail  at  the 
time  of  the  fine  levied,  and  not  a  vested  estate  tail. 
I    The  devise  was  clearly  treated  as  continffent,  and  not 
as    Tested,  liable   to  be  diveated  on  death   before 
:  tfrenty-five.    Mr.  Feame's  opinion  was  that  in  such 
\  sa  case  the  devisee  unttl  he  attains  the  prescribed  age 
^  takes  no  interest  whatever  in  the  devised  lands :  see 
.  JIftr.   Feame's  Posthumous  Worka,  p.  191,  where  the 
^  reaaf  ens  for  that  opinion  are  fully  set   forth.     In 
:  I^hipps  V.  Ackers,  2  01.  &  Pin.  583,  at  p.  590,  Tindal, 
.  Xj.O.J.,  in  delivering  the  opinion  of  the  judges  upon 
.tlie    question  submitted  to  them,  stated   that  Mr, 
^  petfame  might  be  right  in  that  opinion,  found  among 
\^lm  posthumous  works. 

Xn  Andrew  v.  Andrew,  24  W.  B.  349,  1  Oh.  D.  410. 
(bere  was  a  devise  of  certain  lands  to  t^e  eldest  son  of 
l^iEomas  Andrew  if  he  shall  have  attained  twenty- 
^tx^9  <y*  >o  Booii  B>  he  shall  arrive  at  that  age ;  these 
^ords  of  gift  were  preceded  by  a  life  estate  to  Thomas 
C^rs^PO^*  cmd  followed  by  a  gift  over  in  default  of 
Ftzomas  Andrew  having  a  son.  James,  L.  J. ,  in  deliver- 
L^g  the  jndffment  of  the  court,  said  (1  Oh.  D.),  at  p.  417 : 
p^Xt»  must  DO  conceded  that  the  words  of  gift,  to 
PlzomsM  Andrew's  eldest  son,  if  standing  alone,  and 
^sa^Teoted  by  any  preceding  or  subsequent  context, 
{^old  have  been  a  mere  gift  of  a  future  contingent 
iteresf 


r 


In  Love  v.  Love,  7  L.  B.  Ir.  306,  a  testator  gave  lands 
partly  freehold  and  partly  chattels  to  his  nephew 
William  Love,  the  plaiotiff,  on  his  attaining  the  age 
of  twenty-three.  He  was  still  under  twenty- one,  but 
he  claimed  in  the  action  that  he  was  entitled  to  have 
the  rents  and  profits  accumulated  for  him  until  he 
attained  twenty-three.  It  was,  however,  held  that 
the  gift  to  him  was  contingent  upon  his  attaioiDg 
twenty-three,  and  that  he  was  not  entitled  to  the 
rents  and  profits  accruing  before  he  reached  that  age. 
The  Vice-Odancellor  said,  on  p.  309:  '*The  plaintiff 
in  this  case  contends  that  the  gift  to  him  by  the  will 
of  the  testator  of  all  the  land  tiie  testator  possessed  in 
Bathcraven,  Oorvina,  and  Oroasrea,  and  part  of  the 
townland  of  Boss,  on  his  attaining  the  age  of  twenty- 
three,  gave  him  a  vested  interest,  subject  to  be 
determined  by  his  death  under  twenty-three,  and  that 
he  is  therefore  entitifid  to  the  intermediate  rents  and 
pofits.  Tlie  assignees  in  bankruptcy  of  the  residuary 
legatee  and  devisee  oppose  this  contention,  insiiting 
that  tiie  gift  is  contingent,  and  contend  that  the 
intermediate  rents  and  profits  belong  to  them.  It 
appears  that  some  of  these  lands  were  held  by  the 
t^tator  for  freehold  interests  and  others  for  terms 
of  years.  I  am  of  opinion  that  the  gift^  of  aU 
is  contingeat.  There  is  no  difference,  in  my 
opinion,  between  the  words  'on  his  attaining' 
and  *when'  or  'if'  he  shall  attain  twenty-three, 
or  'at  tweoty-three.'  All  equally  import  con- 
tingency, when  they  are  contained  in  the  gift 
itsdf,  and  are  uncontrolled  by  the  other  portions  of 
the  will.  In  thii  case  there  is  nothing  to  control  the 
effect  of  the  words  of  contingency;  there  is  no 
separate  direction  as  to  enjoyment  to  which  they  can 
be  referred,  as  they  form  portion  of  the  gift  itself ; 
there  is  no  gift  of  intermediate  rents  and  profits, 
either  for  the  benefit  of  the  deviiee  or  any  other 
person ;  no  prior  interest  given ;  nor  any  gift  over  in 
case  the  de^see  should  not  attain  the  prescribed  age. 
In  such  a  gift  as  the  present  there  is  no  distioction 
between  real  and  personal  estate.  A  pecuniary  legacy 
in  sudi  terms  wiu  be  conditional,  just  as  a  devise  of 
real  estate.  The  postponement  is  not  on  account  of 
the  position  of  the  property,  but  only  for  a  reason 
personal  to  the  legatee;  there  is  no  gift  of  interim 
income,  nor  any  gift  save  that  of  which  the  condition 
forms  part  of  the  subatance.  I  must  therefore  held 
that  the  plaintiff  is  not  entitied  to  a  vested  estate  or 
interest,  and  consequentiy  that  he  is  not  entitied  to 
the  intermediate  rents  and  profits." 

The  opinions  of  text- writers  are  also  to  the  same 
effect. 

In  Jarman  on  Wills  (5th  ed.).  p.  762,  it  is  said : 
"  It  is  quite  dear  that  a  devise  to  A.,  if  or  when  he 
shall  attain  the  age  of  twenty -one  years,  standing 
isolated,  and  detached  from  the  context,  would  confer 
a  contingent  interest  only."  So  in  Hawkins  on  Wills, 
p.  240,  "  A  devise  to  A.,  when  he  shall  attain  a  given 
age,  standing  alone  and  unpreceded  by  any  inter- 
mediate interest,  would  probably  be  coDtioeent,"  and 
Theobald  on  "Wills  (5th  ed.).  p.  496,  (6th  ed.),  p.  551, 
refers  to  the  opinion  of  Mr.  Feame  to  the  same  effect. 
I  therefore  declare  that  as  regards  the  two  houses  in 
Princes-road,  Brighton,  the  plaintiff  is  entitled  in  fee 
limple  under  the  residuary  devise,  subject  to  an 
executory  L'mitation  over  in  fee  simple  to  the  defendant 
HQda  May  Frauds  if  and  when  she  attains  the  age  of 
twenty-five  years,  and  I  make  a  similar  declaration 
as  regards  the  other  properties.  I  appoint  trustees 
for  the  purpose  of  the  Settied  Land  Acts  as  asked, 
and  direct  that  the  costs  of  the  summons  be  borne  by 
the  three  properties  in  equal  third  part?. 

Solidtors,  Rad/ord  &  Frankland,  for  Holmes  <fc 
^Johnson,  Brighton. 
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FoBDBB  V.  Great  Wxstbbn  Bailway  Co. 


HiohGoubt. 


K.  B.  Div.  ) 

(Lord  Alventone,  L.C.J.,  and  [  June  21. 

Kennedy  and  Bidley,  JJ.)     j 

FoBDBB  v.  Qbsat  Westebn  Bailwat  Co.  (a.) 

Conirad — Railway  company — **  Owners  risk  "  note — 
Wilful  miacondud—Negligence^Knowledge— Burden 
of  proof. 

Wilful  misconduct  meanB  miaconduct  to  which  the  will 
i$  party  as  distinguished  from  accident,  and  is  far  beyond 
any  negligence,  even  gross  or  culpable  negligence,  and 
involves  that  a  person  wilfully  miicondncts  himself  who 
either  acts  with  reckless  ignorance  or  knows  and  appreci^ 
ates  thai  it  is  wrong  conduct  on  his  part  in  the  existing 
wcunutances  to  do,  or  to  fail  or  omit  to  do,  as  the  ecus 
may  be,  a  particular  thing,  and  yet  intentionally  does  or 
fails  or  omits  to  do  it,  or  persists  in  the  act,  failure,  or 
omission  regardless  of  consequences.  [Definition  of 
Johnson,  J;,  in  Graham  v,  Belfast  and  Northern 
Counties  Bailway  Co.,  [1901]  2  /.  B.  13,  adopted,^ 

Notice  to  a  company  that  an  act  will  cause  damage  is 
not  sujfficieni  to  constitute  wilful  misconduct,  unless  it  can 
be  provedf  tJie  burden  being  upon  the  party  alleging,  that 
notice  came  to  the  knowledge  of  the  person  actually  doing 
the  act  complained  of.  Hence,  notice,  e.g.,  to  the  manager 
of  the  goods  depot  of  a  railway  company,  that  a  particular 
method  of  loading  is  objectionable,  is  not  sufficient.  It 
miut  be  proved  that  the  foreman  in  charge  of  the  loading 
had  notice. 

Appeal  from  the  decision  of  the  jadge  of  a  county 
oourt  holden  at  Winchester. 

The  respondeat,  William  Drake  Forder,  haying 
purchased  137  sheep  skins  from  certain  London 
butoheri,  contracted  with  the  Great  Western  Bailw^ay 
Oo.,  the  appellants,  that  the  ekins  should  be  carried 
from  Bermondsey  to  Winchester  by  thessid  company. 
A  reduced  rate  for  carriage  was  charsed,  the  con- 
signment note  containing  the  usual  condition  that  in 
consideration  of  the  reduced  rate  the  respondent 
should  relieve  "  the  company  and  all  other  cooopanies 
oyer  whose  lines  the  ffoods  may  pass  from  all  liability 
in  case  of  damage  and  delay  except  upon  proof  that 
such  loss,  detention,  or  injury  arose  from  wilful 
misconduct  on  the  part  of  the  company's  servants." 

It  is  the  custom  of  the  company  to  make  a  litter  of 
wood  chips  in  the  goods  trucks,  with  the  object  of 
keeping  the  trucks  clean,  and  it  was  not  denied  that 
in  the  general  case  it  is  bcDefioial  to  do  so.  Li  the 
case  of  the  skins,  however,  the  wood  chips  became 
entangled  with  the  wool  of  the  skins  and  loss  was 
inounrad  in  removing  the  chips.  The  respondent 
immediately  acquainted  the  company  with  the  fact 
that  the  litter  was  harmful,  and  the  following 
correspondence  passed : — 

"  Lower  Brooks,  Winchester, 

Oct.  8,  1904. 

«The  Manager,  Great  Western  Bailway  Co. 
"Winchester  Station. 

**  137  skins  from  Bermondsey  Market  and  Padding- 
ton,  this  mominff  were  loaded  in  a  truck  covered  with 
wood  chips  whidi  is  very  injurious  to  sheep  skins  and 
is  totally  unnecessary  and  wrong  to  be  uied  where 
they  are  loaded.  I  am  injured  to  the  extent  of  fully 
Id.  per  skin  to  dear  off  this  objectionable  matter, 
which  I  claim  from  the  company,  say  lis.  dd.,  and 
you  can  send  anyone  to  see  the  state  the  skins  are  in 
say  before  11  p.m.  Communication  should  be  sent  to 
Paddington  this  a.m.,  as  there  will  be  more  skins 
sending  to-day  from  there,  to  prevent  the  recurrence 
of  this  injury.— William  Fobdbb." 

(o.)  Beported  by  Maxjriob  N.  Dbuoqueb,  Esq., 
Barrister-at-Law. 


*'  Great  Western  Bulway,  Passenger  Department, 
"  ^nchester,  Nov.  7. 1904. 

"Sir,— With  reference  to  your  claim  for  lis.  5d. 
respecting  alleged  damage  to  sheep  skins  from 
Paddington,  I  regret  to  inrorm  you  that  owing  to  the 
'owner^  risk*  condition  of  carriage  the  company 
must  respectfully  dedtne  to  entertain  the  claim.  I 
have,  however,  asked  our  Paddington  people  not  to 
use  the  kind  of  litter  you  object  to  in  the  future. —I 
am,  sir,  your  obedient  servant, 

"W.  F.  Kkuttoi. 

"  Bir.  W.  Forder,  Woolstapler,  Winchester." 

On  the  2 1st  of  December  a  ssocmd  consignment  of 
267  skins  were  carried  over  the  company's  linaa,  the 
same  litter  of  wood  chips  being  used.  Mr.  Fordsr 
sued  the  company  for  damages.  The  learned  county 
court  judge  gave  judgment  for  the  plaintiff,  and  the 
company  now  appealed.  The  following  paanges 
from  the  judgment  of  the  court  below  are  material : 

(1)  I  am  of  opinion  that  upon  the  cases  thia  ad;  of 
the  company  may  be  within  the  exception  of  *'  wilful 
misconduct." 

(2)  No  case  has  been  called  to  my  attention  wbkh 
shows  that  in  no  drcumstanoes  can  a  raQway  oompany 
be  liable  under  such  consignment  note  at  that  now 
in  queetion,  unless  it  bs  shown  that  the  particular 
servant  who  actually  performed  the  act  complained  of 
knew  or  oaght  to  have  known  that  it  would  cause 
damage. 

(3)  I  am  of  opinion  that  if  a  railway  company 
knows  that  in  any  particulsr  description  of  traffic  it 
will  cause  or  probaUy  cause  damage  to  gooda  if  a 
particular  system  of  packing  be  adopted,  and  that 
system  is  adopted  by  their  servants  with  regard  to 
any  goods  carried  by  the  company,  and  oonaeqoent 
damage  to  the  goods  ensued,  the  owner  of  the  goods 
consigned  under  a  consignment  note  in  the  form  of 
that  in  the  present  case  may  be  entitled  to  recover 
damages  on  the  ground  of  "wilful  miaoos&dock ** 
having  caused  the  dams|fe. 

(4)  I  am  of  opinion  with  re^i^ard  to  the  second  con- 
signment that  the  packing  by  the  servants  oi  the 
company  on  the  w<M>d  shavings  after  the  defendant 
oompany  had  had  their  attention  called  to  the  ques- 
tion, and  after  the  letter  from  the  station  master  to 
the  plaintiff  of  the  7th  of  November,  1904,  aoaoaoted 
to  "  wilful  misconduct  '*  within  the  meaning  of  the 
consignment  note  and  the  decided  i 


Asquith,  K.C.,  and  Hume,  for  the  appdlants.— Ths 
respondent  relied  upon  the  letter  of  the  7th  ef 
November  as  evidence  that  the  persons  in  bhnrge  at 
Paddington  had  notice.  The  entire  burden  of  pnol 
was  upon  the  plaintiff,  and  it  was  for  him  to  profe 
that  as  a  matter  of  fact  the  information  readMd  fts 
proper  authorities.  But  even  assuming  in  fa^onr  ci 
the  plaintiff  that  the  station  master  at  Winobsrtir 
communicated  the  complaint  to  the  manager  of  te 
goods  depot,  that  is  not  sufficient.  He  muat  Aov 
that  the  foremen  responsible  lor  loading  the  trveb 
knew  of  the  complaint.    Negligence,  culpal^  nsig^ 

fence  even,  on  the  part  of  the  manager  of  the  goo^ 
epot  in  not  giving  the  information  to  the  foraoBiA  is 
not  enough.  The  latest  case  on  the  qoealioa  ci 
what  amounts  to  wilful  misconduct  in  cases  of  tUs 
description  is  to  be  found  in  Graham  v.  Belfmai  mmi 
Northern  Counties  Bailway  Co.,  [1901]  2  L  K.  13^ 
where  all  tbe  English  authorities  are  collated  sad 
discussed.  There  is  no  evidence  at  all  here  to  auppott 
the  finding  of  the  judge. 

Foote,  K.C.,  and  Bowland  Whitehead^  for  the 
respondent.— The  county  court  judge  hs^  evidesae 
from  which  he  was  entitled  to  draw  the  infereaaoe  he 
did.  I  admit  it  is  not  enough  for  me  to 
negligence.    Of  course  if  this  second  ( 


Vol  im. 
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been  sent  montlis  or  years  after  the  first  complaint,  it 
would  no  doubt  have  only  been  a  question  of  negli- 
gence, but  it  is  sorely  only  a  matter  of  degree,  and 
the  judge  has  decided  in  my  favour.     The  county 
ooart  judge  drew  the  inference,  which  he  was  entitled 
to  do,  that  in  a  huge  company  like  the  present  the 
goods  manager  would  without  question  communicate 
the  complaint  to  the  parties  having  control  of  the 
loading.     What  else  could  the  respondent  possibly 
ha?e  done  to  protect  himself  more  than  he  did  do — 
▼iz.,  write  to  the  company  and  receive  their  assurance 
that  his  complaint  had  bten  sent  on  to  the  proper 
quarters.    The  following  cases  are  of  assistance  on 
the  interpretation  of  "wilful  misconduct"  in  this 
class  of  consignment  note:   Lewis  v.  Great  Western 
Itailmy  Co.,  26  W.  R.  255,  3  Q.  B.  D.  195,  BramweU, 
J.,  at  p.  206;  Qlenister  v.  Great  Western  Railway  Co,, 
29  L.  T.  N.  S.  423 ;  Hoare  v.  Great  Western  Railway 
Co.,  37  L.  T.  186. 

Asquith,  K.C.f  replied. 

Lord  Alyebstone,  L.C.J. — This  case  raises  a  point 
of  great  interest  and  difBoulty.    It  is  one  that  comes 
very  near  the    dividing    line.     I  have  with  much 
hesitatioD  come  to  the  conclusion  that  there  was  no 
evidence  before  the  learned  county  court  jadge  upon 
which  he  could  base  his  finding.    Speaking  for  my- 
self, I  am  not  prepared  to  say  that  it  is  necessary  to 
show  that  there  was  wilful  misconduct  on  the  part  of 
the  persons  who  loaded  the  wool  upon  the  trucks. 
Counsel  in  argument  have  not  said  that  it  was  neces- 
sary.   If  the  act  was  the  act  of  a  person  in  charge  of 
the  loading,  the  fact  that  the  porters  knew  nothing 
about  the  mischief  would  not  prevent  the  act  from 
being   wilful   misconduct.      If  the  learned   judge 
conld  have  drawn  the  deduction  from  the  evidence 
that  the  person  in  charge  of  the  loading  knew  that 
what   he   was    doing    was  a   wrong    thing,    and 
deliberately  did  it,  I  think  that  that  wotdd  l^  wilful 
misconduct.    I  think  that  folio  ws  from  the  j  ud gmen ts 
of  liord  Coleridge,  C.J.,  and  Lindley,  J.,  in  J^oare  v. 
Great  Western  Railway  Co.,  which  was  a  case  of  mis- 
delivery to  a  person  named  Jarvis,  the  goods  having 
been  sent  to  a  person  of  the  name  of  Jeeves.    The 
court  could  have  come   te  the  conclusion  that  the 
conduct  of  the  company's  servants  amounted  to  a 
negligont  reading  of  the  name,  bat  the  court  held  it 
to   be  wilful  misconduct.    That  case   is   important 
because  it  emphasizes  the  fact  that  there  must  be  a 
deliberate  act  on  the  part  of  the  person  doing  that 
-wbioh   is  the  cause   of  complaint.    I  do  not  think 
I  can  better  the  words  of  Johnson,  J.,  in  Graham* s 
case:  "  Wilful  misconduct  in  .such  a  special  condition 
means  misconduct  to  which  the  will  is  party  as  contra- 
diatinguished  from  accident,  and  is  far  beyond  any 
negligenoe,  even  gross  and  culpable  negligence,  and 
involFes  that  a  person  wilfully  misconducts  himself 
firbo  knows  and  appreciates  that  it  is  wrong  conduct 
on  bie  part  in  the  existing  circumstances  to  do,  or  fail 
or  omit  to  do  (as  the  case  may  be],  a  particular  thing, 
and  ^et  intentionally  does,  or  fails  or  omits  to  do  it,  or 
persiats  in  the  act,  failure,  or  omission  regardless  of 
oonaequence.    It  is  not  sufficient,  I  think,  that  the 
faota  proved  from  which  the  injury  arose  are  consis- 
tent   with  wilful  misconduct;    th«y   ought   to   be 
Inoonaiatent  with  the  absence  of  wilful  misconduct.'* 
Tbe  only  addition  I  should  be  disposed  to  make  is 
tliia,   tiiat  acting  in  reckless  ignorance  of  what  the 
result  "woxdd  be  would  amount  to  wilful  misconduct. 
[     do    not  think  the  words   I  have   quoted  differ 
[rom     tbose  used   in  the   judgments   in    Lewis   v. 
If r eat     Western   Railway   Co,    Brett,  L.J.,  says    at 
>.     2IO  :    ''If    it   is    brought    to    his    notice    that 
rlifat  lie  is  doing  or  omitting  to  do  may  seriously  en- 
[mngefr  the  things  which  are  to  be  sent,  and  he  wil- , , 


fully  persists  in  doing  that  against  which  he  is  warned, 
careless  whether  he  may  l^  doing  damage  or  not, 
then  I  think  he  is  doing  a  wrong  thing,  and  that 
that  is  misconduct  and  that,  as  he  does  it 
intentionally,  he  is  guilty  of  wilful  miscon- 
duct." In  the  present  case  if  there  were  evidence 
that  the  people  in  charge  of  the  loading  knew 
that  the  goods  would  be  endangered  by  loading  in 
the  manner  complained  of,  then  I  should  not  be  pre- 
pared to  differ  from  the  finding  of  the  learned  juaffe. 
That  being  the  test,  one  must  look  carefully  at  the 
evidence.  [His  lordship  read  the  correspondence  set 
out  above.]  I  assume  in  favour  of  the  plaintiff  that 
an  actual  communication  was  made  in  the  terms  of 
the  station  master's  letter.  It  cannot  bs  taken  that 
the  communication  was  handed  on  to  the  person  in 
charge  of  the  loading.  If  such  a  communication  was 
made,  the  plaintiff  could  have  proved  it.  He  could 
have  obtained  the  information  by  means  of  interroga- 
tories. As  it  is,  is  the  knowledge  upon  which  he  relies 
sufficient  to  make  the  act  of  sending  the  goods  for- 
ward, under  the  conditions  in  which  they  were  sent, 
wilful  misconduct  ?  If  Johnson,  J.,  is  right  in  coming 
to  the  conclusion  that  it  is  necessary  to  prove  something 
which  is  inconsistent  with  the  absence  of  wilf  al  mis- 
conduct, then  this  letter  will  fall  far  short  of  that. 
Whatever  may  ba  the  side  of  the  line  on  which  the 
cases  may  Ml  when  definite  notice  is  brought  to  the 
knowledge  of  the  company,  I  think  that,  assuming 
against  the  company  that  a  person  responsible  for  the 
loading  of  the  goods  at  Paddington  knew  that  he  had 
been  requested  to  see  that  the  litter  objected  to  was 
not  again  used,  the  present  case  falls  short  of  wilful 
misconduct,  there  being  no  evidence  of  an  improper 
act  on  the  part  of  the  person  in  charge  of  the  loading 
of  the  truck.    This  appeal  must  be  imowed. 

Kennedy,  J. — I  am  of  the  same  opinion.  I  do  not 
think  the  learned  county  court  judge  has  approached 
the  case  from  quite  the  correct  point  of  view.  One 
must  bear  in  mind  that  the  onus  of  proof  of  wilful 
miicondact  in  a  contract  of  this  kind  is  upon  the 
plaintiff.  One  is  struck  on  reading  the  notes  in  this 
case  with  the  fact  that  the  railway  company  called 
no  evidence ;  the  reason  is  that  the  burden  was  upon 
the  plaintiff.  The  terms  of  the  consignment  note 
state  two  rates— first  the  usual  rate,  secondly  the 
reduced  rate.  [His  lordship  read  the  owner's  risk 
clause,  set  out  above,  in  so  far  as  it  is  material.]  On 
the  terms  of  that  contract  the  plaintiff  must  prove 
affirmatively  his  case.  Did  he  dischsurge  that  burden  ? 
In  my  opinion  he  did  not.  I  think  the  learned 
county  court  judge  hardly  reaUzed  upon  whom  the 
burden  of  proof  should  lie.  [His  lordship  read 
paragraph  3  of  the  judgment  stt  out  above.]  I  do 
not  think  that  is  a  correct  way  of  stating  the  proposi- 
tion. The  knowledge  of  the  company  for  this  purpose 
must  be  the  knowledge  of  some  official  of  the  company 
who  has  been  placed— not  in  the  manual  discharge 
of  the  work— in  the  position  to  control  the  transaction 
in  respect  of  which  the  mischief  has  arisen.  I  am 
willing  to  assume  that  the  contents  of  the  letter  of 
complaint  were  communicated  to  the  proper  person. 
But  there  is  no  evidence  here  whatever  that  those 
who  had  control  of  this  particular  loading  had  in 
fact  that  letter  before  them,  nor  is  it  deur,  to  my 
mind,  Uiat  what  was  proved  amounted  to  misconduct 
on  their  part  even  if  they  had  the  knowledge.  How- 
ever, the  learned  county  court  judge  did  not  think  of 
referring  the  misconduct  to  those  who  conld  ezeroice 
will  in  the  matter— namely,  those  who  had  control  of 
the  loading  of  the  goods  in  question.  It  seems  to  me 
that  to  say  that  there  is  wilful  misconduct  becaase  the 
bead  of  a  department  received  that  letter  which  we 
assume  to  be  written  is  going  far  beyond  anything 
that  has  been  decided  be&re. 
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HlOHCk>l7BT. 


BiDLBT,  J.— I  agree  with  the  judgments  that  have 
been  deliyered  and  hare  little  to  add.  I  should  like 
to  refer  to  one  passage  in  the  judgment  of  Cotton, 
L.J.,  in  the  Lems  case :  ''  There  must  be  the  doing  of 
something  which  the  person  doing  it  knows  will 
cause  risk  or  injury,  or  the  doinff  of  an  unusual  thing 
with  reference  to  tiie  matter  in  hand,  either  in  spite 
of  wamiog  or  without  care,  regardless  whether  it  will 
or  will  not  cause  injury  to  the  goods  carried  or  other 
subject-matter  of  the  contract."  There  is  no  evidence 
which  will  bring  the  case  within  the  judgment  I 
have  quoted  of  Cotton,  L.J. 

Appeal  allowed  with  costs. 

Solicitor  for  appellant,  E*  E.  Nelson. 

Solicitors  for  respondent,  Church,  Adams,  <fc  Prior, 
for  P.  W.  Sfulling,  Winchester. 


March  15,  16. 


K.  B.  Div.    ) 
(CbannoU,  J.)  j 

MoFadden  Bros.  &  Co.  v.  Blue  Stab  Linb 
(Limitkd).  (o.) 

Ship — Bill  of  lading— WarrantySeatoorthiness-— Fit- 
ness to  receive  cargo— Loading  stage — Application  of 
principle  of  voyage  in  stages — Barter  Act, 

The  warranty  of  seaworthiness  at  the  time  of  loading  a 
cargo  is  that  the  vessel  is  Jit  to  receive  her  cargo,  and  does 
not  €Xtend  until  the  time  of  the  sailing  of  t?ie  vessel.  That 
warranty,  though  not  a  continuing  warranty,  is  an 
absolute  warranty,  and  the  incorporation  of  the  provisions 
of  the  Barter  Act  in  a  hill  of  lading  does  not  limit  the 
shipowners*  obligation  to  an  undertaking  to  exercise  due 
diligence  to  make  his  vessel  fit  to  receive  the  cargo. 

Action  tried  in  the  Commercial  Court. 

Claim  for  damages  for  breach  of  contract,  or  breach 
of  duty  in  relation  to  the  carriage  of  certain  bales  of 
cotton  from  Wilmington,  IJ.S.A.,  to  Bremen.  After 
the  cotton  was  takf  n  on  board  the  steamship  Tolosa, 
but  before  the  vessel  sailed,  part  of  the  cotton  was 
damaged  by  the  incursion  of  sea  water,  and  was 
consequently  delivered  in  a  damaged  condition  at 
Bremen. 

The  incursion  was  caused  (1)  by  the  seacock  not 
being  tightly  closed  owinff  to  some  obatruction  which 
took  place  after  the  goods  were  put  on  board,  (2)  a 
sluice-door  in  a  watertight  bulkhead  not  being  com- 
pletely closed  af'er  the  goods  were  put  on  board,  (3) 
the  giving  way  under  continued  pressure  of  the  water 
of  a  Joint  in  the  valve  chest,  whidi  had  been  last 
remade,  and  remade  improperly,  prior  to  the  goods 
being  put  on  board. 

The  plainti£Es  were  the  holders  of  the  bills  of  lading, 
which  provided  as  follows :  **  (3)  Also  that  the  carrier 
shall  not  be  liable  for  loss  or  damage  occasioned  by 
causes  beyond  his  control ;  by  the  perils  of  the  seas, 
rivers,  canals,  and  navigation;  by  fire,  from  any 
cause  or  wheresoever  occurring ;  by  barratrv  of  the 
master  or  crew ;  by  enemies,  pirates,  or  robbers;  by 
arrest  and  restraint  of  princes,  rulers,  or  people,  riots, 
strikes,  or  stoppage  of  labour ;  by  explosion,  bursting 
of  boilers,  breaking  of  shafts,  or  any  latent  defect  in 
hall,  machinery,  or  appurtenances;  by  collisions, 
strandinff,  or  other  accidents  of  navigation  of  what- 
ever kind  (even  when  occasioned  by  the  negUgenoe, 
default,  or  error  of  judgment  of  &e  pilot,  master, 
mariners,  or  other  servants  of  the  shipowner,  not 
respiting,  however,  in  any  case,  from  want  of  due 
diligence  by  the  owners  of  the  ship  or  any  id  tiiem; 

(a )  Reported  by  W.  T.  Tubton,  Esq.,  Banister- 
at-Lnw. 


or  by  the  ship's  husband  or  manager) ;  nor  lor 
heating,  decay,  putrefaction,  rust,  sweat,  •  •  . 
insufficiency  or  aosenoe  of  marks,  •  .  •  nor  for 
accidental  obliteration  thereof ;  nor  for  risk  of  craft, 
hulk,  or  transshipment ;  nor  for  any  loss  or  damage 
caused  by  the  prolongation  of  the  voyage  from  any  of 
the  aforesaid  perils,  matters,  or  thinffs.'^  '*  (14)  •  .  . 
It  is  also  mutually  agreed  that  this  &pment  ia  anlqeot 
to  all  the  terms  and  provisions  of,  and  all  the 
exemptions  from,  liabili^  contained  in  the  Act  of 
Congress  of  the  IJnited  States,  approved  on  the  13& 
day  of  February,  1893,  and  entitled  *  An  Aot  Sdatiag 
to  Navigation  of  Vesselff,'  &c"  fthe  Barter  Aot]. 

The  Uarter  Aot  provides:  Section 2:  "That  it 
shall  not  be  lawful  for  any  vessel  tran^wrtiag 
merchandize  or  property  from  or  between  tha  ports  d 
the  United  States  of  America  and  forei^  ports,  hsr 
owner,  master,  agent,  or  manager,  to  insert  in  any 
bill  of  lading  or  shipping  document  any  oov«Buuit  or 
agreement  whereby  me  obligations  of  the  owner  or 
owners  of  the  said  vessel  to  exercise  doe  diligeiioe  (to) 
properly  equip,    man,   provision,    and   outfit   said 


vessel,  and  to  make  said  vessel  seaworthy  and  oapabb 
of  peiiormin^  her  intended  voyage  •  •  .  shall  in 
any  wise  be  lessened,  weakened,  or  avoided.'* 

Section  3 :  '*  That  if  the  owner  of  any  veaael  trans- 
porting merchandise  or  property  to  or  from  any  post 
in  the  IJnited  States  of  America  shall  exeroise  dm 
diligence  to  make  the  said  vessel  in  all  respects  sn- 
worthy  and  properly  manned,  equipped,  and  wnpp&sd^ 
neither  the  vessel,  her  owner  or  owners,  apnt  or 
charterers  shall  become  or  be  held  reaposufiila  for 
damage  or  loss  resulting  from  faults  or  ec 
navigation  or  in  the  management  of  tiie  said ' 


Bailhache,  for  the  plainti£Ek — ^There  was  a 
of  the  warranty  of  seaworthiness,  the  vowel  not  1 
fit  to  receive  the  cargo.  That  warranty  lasts  irasa  tbe 
time  the  carso  is  put  aboard  until  the  veasel  ssia 
The  Harter  Act  therefore  affords  no  proteotion,  sfid 
the  defendants  cannot  rely  on  the  exoeptsons  in  fti 
bills  of  lading :  The  (Jarib  Prince,  (1898)  170  U.  &  6U. 

Lewis  Noad,  for  the  defendants. — ^^e  veMal  wwft 
to  reoeive  the  cargo  at  the  oommeooenMsit  6t  ths 
loading ;  that  is  the  only  warranty,  and  there  ^ 
breach  of  the  warranty  of  seaworthiness.  Tlie(~ 
was  caused  by  an  accident  in  the  navtaitioe  or 
management,  caused  by  negUgenoe.  The  Uvter  Aot 
protects  the  defendants.  The  damage  waa  oanscdl^ 
perib  of  the  sea,  caused  by  latent  dSecta  end  oaesn 
beyond  the  defendants'  oontroL 

The  following  cases  were  referred  to :  TollerwJ  v. 

National  Steamship  Co.  {Limited),  32  W.  B.  566,  (18N 
12  Q.  B.  D.  297 ;  The  Accamac,  39  W.  B.  ISS,  [im. 
15  P.  D.  208 ;  Carmichael  v.  Liverpool  SaHit^  Siif- 
owners*  MtUual  Indemnity  Association,  35  W.  B.  Ttt. 
(1887)  19  Q.  B.  D.  242;  The  CarronPark,  39  W.I. 
191,  (1890)  15  P.  D.  203;  The  Cressingion,  [1891]  P- 
152  60  L.  J.  P.  D.  ft  A.  25.  39  W.  B.  Dig:  206;  Th 
Southgate,  [1893]  P.  329;  Bedlev  v.  /Vnibwy  A  5b* 
Steamship  Co.  {Limited),  42  W.  B.  497.  [ISW]  A.  CL 
222 ;  The  Glenochiel,  [1896]  P.  10,  65  t.  J.  Ad.  L 
44  W.  B.  Dig.  148 ;  DobeU  v.  Eosemore  Steamukip  Ck,. 
44  W.  B.  37,  [1895]  2  Q.  B.  408;  r?i€  XnO^  > 
W.  B.  353,  12  App.  Oas.  503;  Bamiiton  t.  Pamd.^' 
36  W.  B  369,  12  App.  Oas.  518;  Blackburn  ^r  8«Uk< 
V.  Liverpool,  BroMil,  and  New  Eiver  PlaU  Ymiffi  i 
Co,  {LimiUd),  50  W.  B.  272,  7  Com.  Oas.  lOL  T«' 
1  K.  B.  290 ;  Stcd  v.  StaU  Line  Steamship  Cm^  (ISTT 
3  App.  Cas.  72 ;  and  The  Vortfgtm,  47  W.  B.  4r . 
[1899]  P.  140. 

Chanksll,  J.— In  this  case  there  is  e  dain  i^ 
damage  to  certain  bales  of  oottcm,  earned  lor  ^ 
plaintifb  by  the  defendant  under  a  bOl  of  f—^ *' 
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a  good  many  queetionB  arise  as  to  whether  there  was 
a  warranty  ol  fitness  of  the  veisel  in  which  they 
came,  and  also  as  to  the  exceptions  and  immunities 
given  by  the  bill  of  lading  incorporating  the  Harter 
Act  of  America.  I  do  not  think  there  is  any  real 
difficulty  in  deciding  what  are  the  principles  applic- 
able to  the  case,  except  on  one  small  point.  I  do  not 
tbink  there  is  much  difference  about  the  facts.  I 
had  better  first,  I  think,  state  the  facts  as  I  under- 
stand tbem.  There  is  no  real  dispute  about  any  of 
them.  The  water  which  did  the  dunage  came  into 
the  vessel  at  the  port  of  loading  soon  after  the  bales 
of  cotton  were  put  on  board,  and  it  came  in  through 
three  apertures  at  various  points  in  the  vessel  from 
outside.  The  sea  water,  or  river  water,  came  into 
the  vessel  through  a  sea-cock,  or  an  inlet  from  the 
outside  which  was  used  to  let  in  the  water  for  the 
purpose  of  filling  the  ballast  tanks.  The  damage 
happened  at  night,  and  on  the  previous  day  to  its 
happening  that  sea-cock  had  been  used  for  the  pur- 
pose of  filHog  right  up— hardening  up.  No,  4  bidiast 
ttnk,  which  had  been  full  before,  but  which  it  was 
desirable  to  make  quite  foil  before  going  to  sea. 
That  was  a  proper  operation.  On  the  same  day  the 
bilges  and  some  of  the  other  ballast  tanks  I  think  had 
heaa,  drained,  and  that  having  been  done  the  sea-cock 
was  opened  and  left  open  for  a  period  of  about  three 
hours,  which  would  be  the  correct  way  of  burdening  up 
this  ballast  tank,  and  filling  it  completely  full,  and 
would  be  a  proper  operation  to  undertake.  What 
was  done  was,  about  four  or  five  o'clock,  I  forget  the 
exact  hour,  the  valve  was  opened  for  about  thrive 
hours,  and  ought  to  have  been,  and,  as  I  think,  had 
been,  closed  down  before  the  chief  engineer  came  on 
board  and  looked  round  the  {dace  at  about  eleven 
o'clock  at  night.  Barly  the  next  momiog,  at  about  half- 
past  five  the  stoke-hole  was  found  with  a  great  deal  of 
water  in  it,  as  much  as  four  feet  of  water,  which  had 
obriouly  come  in  during  the  night,  and  so  far  as 
regards  the  particular  apertiure  which  I  am  deiding 
with,  the  sea-cook,  it  became  evident  after  a  time, 
and  what  had  happened  was  that  some  small  obstruc- 
tion had  got  into  the  valve,  and  had  prevented  the 
valve  being  closed  right  down.  When  the  second 
engineer  went  and  closed  it  the  night  before  he  had 
sorewed  it  down  as  hard  at  he  could,  but  it  was 
obrious  that  something  had  got  into  the  valve  that 
prevented  its  being  closed  right  down,  so  that  the 
water  continued  to  come  in  as  soon  as  tiiere  was  any 
outlet  in  the  pipe,  and  let  it  come  out  at  the  other 
end.  It  continued  to  have  pressure  to  come  in 
tbroogh  this  small  aperture.  I  do  not  think 
there  is  any  doubt  at  all  that  that  is  what  took 
place. 

By  opening  up  the  valve  and  pumping  water 
through  it  the  obstruction  was  got  rid  of.  What  had 
happened,  therefore,  was  that  there  was  an  obstruc- 
tion in  the  valve,  and  that  it  was  screwed  down  as  far 
as  it  could  b^.  That  was  what  bad  let  water  in  from 
the  outside  into  the  vessel,  and  I  thiok  from  that 
description  it  is  clear  that  it  was  in  the  ordinary  term 
— it  is  not  a  very  appropriate  term  if  one  &d  not 
understand  it— a  peril  of  the  sea.  It  was  an  ordinary 
accident  by  which  the  sea  water  got  in  by  acoident. 
Further,  I  do  not  know  whether  it  is  material  for  that 
purpose  whether  there  was  negligence  or  not,  but  for 
some  other  purposes  it  may  be  material  whether  there 
was  negligence.  I  do  not  see  how  you  could  find 
that  there  was  any  neRb'gence  there,  because  it  was 
ai^reed  that  the  man  who  screwed  down  the  valve,  and 
screwed  it  do  ini  as  far  as  he  could,  could  not  Imow  for 
certain  that  it  had  been  screwed  down  absolutely 
tig^ht  if  there  was  an  obstruction,  and  so  preventing 
it  going  any  further.  Consequently  that  letting  the 
water  into  the  vessel,  which,  after  all,  is,  I  suppose, 


the  most  important  nu^er,  arose  from  what  is  called 
a  peril  of  the  sea. 

Now  you  get  to  the  next  aperture  through  which 
the  water  has  to  come.  The  water  coming  in  in 
that  way  comes  into  a  pipe  which  takes  the  water, 
when  it  is  being  let  in  purposely,  into  one  or  other 
of  the  ballast  tanks.  That  is  to  say,  where  the 
valves  are  which  were  closed  in  reference  to  the 
tanks  which  were  not  desired  to  be  fiUed,  but  open, 
of  course,  with  reference  to  the  one  that  has  to 
be  filled.  Tuat  valve  chest  has  a  lid  on  it,  and 
fastened  down  to  a  flange  by  bolts  and  screw  nuts, 
and  screwed  down  in  that  way.  I  suppose  it  is 
sorewed  as  close  as  it  can  mechanically  be  in  that  way, 
but  made  watertight  as  a  joint  with  lamp  cotton  and 
tallow.  That  is  the  proper  way  of  making  that 
joint.  Of  course  it  has  to  be  properly  done.  It  was 
necessary  to  re-make  it  from  time  to  time.  The  joint 
had  been  re-made  about  a  fortnight  or  three  weeks 
before  this  accident;  and  if  it  had  been  properly 
re-made  at  that  time  it  ought  to  have  lasted  more 
than  three  weeks.  I  had  not  any  definite  evidence 
as  to  the  exact  life  of  it — ^the  time  that  it  would  be 
expected  to  go  without  being  renewed  again.  The 
praotioe  is  to  renew  it  or  to  re-make  it  at  a  con- 
venient opportunity  on  every  voyage;  but  if  it  had 
been  thoroughly  well  done  it  ought  to  have  resisted 
not  only  the  pressure  which  it  would  have  during  the 
three  hours  or  so  when  the  sea-cock  would  be  opened 
for  the  purpose  of  hardening  up  the  tank,  but  it 
ought  to  have  been  good  enough  to  resist  the  pressure 
somewhat  longer  thui  that.  I  suppose  this  operation 
may  last  a  considerable  time  at  times.  They  may 
want  to  harden  up  all  the  ballast  tanks,  and  then 
there  would  be  a  considerable  time  when  this  valve 
chest  and  lid'  would  be  imder  pressure,  but  the  f  «ct 
appears  to  be  that  it  was  good  enough  to  stand  the 

£ressure  for  some  considerable  time.  I'robably  what 
sppened  was  that  the  pressure  caused  the  water 
to  ooze  through  this  joint  in  the  first  instance, 
and  as  it  oozed  through  the  water  did,  as  often 
it  will  do,  make  for  itself  by  going  throuffh  a 
bigger  passage,  and  took  away  some  portion  of  the 
packing  which  had  originally  been  put  in  and  so 
made  a  larger  hole,  and  so  eventually  a  very  large 
amount  of  water  came  in  there.  That  is,  I  suppose, 
what  happened.  Therefore  the  result  is  that  the 
joint  could  not  have  been  made  quite  as  good  as  it 
ought  to  have  been,  but  it  was  good  enough  to  stsnd 
the  pressure  for  a  considerable  time,  and  probably 
good  enough  to  stand  all  the  pressure  which  it  would 
have  had  durinflr  the  ordinary  operation  of  hardening 
up  the  tank.  That  I  shall  come  back  again  to  pre- 
sently, as  it  is  a  point  which  appears  to  me  to  be  of 
some  difficulty.  The  next  thing  that  happened  was 
this :  If  there  had  been  nothing  but  those  two  aper- 
tures the  water  would  not  have  got  to  where  the 
bales  of  cotton  were,  because  they  were  in  the  No.  2 
hold,  and  No.  2  hold  had  between  it  and  the  stoke- 
hole a  bulkhead  which  ought  to  have  been  water- 
tight. It  was  described  in  the  plan  of  the  ship  as  a 
watertight  bulkhead,  and  had  got  in  it,  and  properly 

Sot  io,  certain  apertures,  amongst  others  a  thing 
escribed  as  a  sluice  valve  to  let  the  water  get  off 
from  one  to  the  other  and  let  it  get  to  the  pumps.  It 
was  a  proper  thing  to  be  there,  and  which  ought  to 
have  opened  at  times,  and  a  thing  which  ought  to 
have  been  shut  down  so  as  to  be  shut  watertight.  It 
could  not  have  been  so  on  this  occasion,  t>eoaute 
there  is  no  other  way  in  which  the  water  could 
have  got  through  the  stokehole  into  No.  2  hold, 
where  it  did  in  fact  get,  snd  did  damage  to  the 
cotton.  The  consequence  is  that  what  must  have 
happened  was  that  wat  sluice  value  could  not  have 
been  properly  screwed  down.      It  is  important  to 
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reooUeot  that  that  sluioe  Talve  had  for  a  proper 
purpose  been  opened  on  the  previous  day.  It  had 
been  opened  lor  the  purpose  of  draining  oat  the  bilges 
and  No.  2  hold,  I  suppose,  if  there  were  any  water 
in,  and  it  had  been  opened  for  a  proper  purpose. 
Therefore  the  time  at  which  it  h^  been  improperly 
shnt  was  on  the  previous  day,  and  when  the  goods 
were  already  on  board.  That  is  important  for  a 
reason  I  am  ooming  to  presently.  Now,  these  being 
the  facts,  and  there  being,  onder  those  particular 
oiroomstaoces  in  the  way  I  have  described,  three 
apertores  through  which  the  water  could  get,  it  did 
get  through  and  did  damage  to  the  bales  of  cotton. 

Under  those  circumstances  I  have  to  conaider 
whether  the  shipowners  are  liable  for  it.  Mr.  Bailhache 
puts  his  case  iirst  upon  the  warranty  of  seaworthiness, 
as  it  is  called  in  general  terms ;  but  it  means  a  little 
more  than  what  is  described,  unless  one  was  familiar 
with  the  term  "  seaworthiness."  It  means  that  the 
vessel  must  be  fit  for  carrying  goods  on  the  Toyase 
in  question,  including,  of  course,  such  matters  as  £e 
state  of  the  refrigerating  machinery  when  the  goods 
to  be  carried  consist  of  meat  on  a  long  voyage,  and 
things  of  that  sort.  So  it  means  a  little  more  than 
what  one  would  call  in  ordinary  language  seaworthi- 
ness, it  means  it  must  be  fit  for  the  carriage  of  the 
goods  upon  the  voyage  in  question.  Now  it  is,  I 
think,  perfectly  clear  that  apart  from  this  Harter  Act 
and  other  matterf,  that  warranty  is  an  absolute 
warranty ;  that  is  to  say,  if  the  ship  is  in  fact  im- 
perfect at  the  time  when  the  warranty  begins,  when 
it  ought  to  be  perfect,  it  does  not  matter  that  is  from 
some  latent  defect  which  the  shipowner  does  not 
know  of,  even  if  he  has  used  his  best  endeavours  to 
mdce  the  ship  as  good  as  it  can  be  made.  That  ques- 
tion about  his  endeavour  to  make  it  good  only  arises 
under  a  special  clause  under  the  Harter  Act. 

But  the  one  thing  which  appears  to  me  also  dear  is 

that  the  warranty  of  seawortiiiiness  is  a  warranty  of 

the  condition  of  the  vessel  at  a  particular  time ;  it  is 

not   a  continuing   warranty.      Take   the   ordinary 

warranty  of  seaworthiness  for  the  voyage,  and  leavinff 

out  the  special  matter  of  putting  the  goods  on  board 

before  for  the  moment,  the  ordinary  warranty  is  that 

the  ship  at  the  time  she  sails  is  fit  for  the  voyage  on 

which  she  is  sailing ;  that  she  is  then  fit,  and  that  she 

is  in  such  a  condition  as  to  stand  the  ordinary  perils 

of   the  voyage  which  might  then  be  expected  to 

happen  during  the  voyage.    There  is  no  warranty 

that  she  shaU  continue  fit  during  the  voyage.    If 

anything  happens  during  the  voyage  whilst  the  goods 

are  there  in  the  custody  of  the  carrier,  the  carrier  is 

liable  because  he  is  an  insurer  unless  it  happens  from 

some  cause  as  to  which  he  is  protected  either  by  the 

common  law  or  by  the  exceptions  in  his  bill  of  lading, 

or  what  not.    His  liability,  then,  for  anythiufl;  that 

liappened  after  the  vessel  sailed  does  not  depend  upon 

there  being  a  breach  of  the  then  continuing  warranty ; 

it  depends  upon  his  position  of  carrier.    That  is  uie 

case   in    reference    to  the   ordinary   warranty    of 

seaworthiness  on  the  voyage  beyond  all  question. 

Then  it  is  equally  clear  that  there  is  no  warranty 

when  tiie  g^oods  are  put  on  board  at  a  port  of  lading 

that  the  vessel  is  then  fit  to  start  on  a  voyage.    It 

would  be  absurd  that  there  should  be,  because,  of 

course,  during  the  tune,  after  the  goods  are  put  on 

board,  and  whilit  the  vessel  is  still  loading,  there  are  a 

great  many  things  that  require  to  be  done,  and  before 

the  vessel  does  start  is  the  most  natural  time  to  do 

them.    Therefore  it  would  be  ridiculous  to  say  that 

there  was  then  a  warranty  that  the  vessel  was  then  fit 

to  start  on  her  voyage.    She  must  be  made  fit  to  start 

on  her  voyage  before  she  does  start,  and  when  she 

does  start  there  is  a  warranty  that  she  is  then  fit  for 

the  voyage.    That  is  also  dear.    The  effect  of  it  is, 


as  has  been  hdd,  and  naturally  hdd,  th«t  when  the 
goods  are  put  on  board  there  is  a  warranty  thit  the 
vessel  is  there  and  then  fit  to  receive  theid.   Thftt  U 
equally  dear.     There  is  no  diflioolty  aboat  that 
Then  comes  a  point  that  Mr.  Bailhaohe  raised.   He 
says  that  warranty  differs  somewhat  from  the  wtmnty 
of  seaworthiness  at  the  time  of  the  vessel's  nuHng. 
He  says  that  warranty  is  a  continuing  warrtnty,  w& 
that  the  vessel  must  be  fit  to  reodve  the  goodi  atthe 
moment   when  they  are  put  on  board,  sad  most 
remain  fit  during  the  period  of  loading,  end  until  the 
gets  ready  to  sail,  and  until  the  larger  warranty  takei 
effect.    Now  there  is  very  little  authority  aboat  the 
warranty  as  to  the  vessd  being  fit  to  receive  the  goodi 
at  the  time  when  they  are  loaded.    Mr.  Baiibaehe 
referred  me  to  some  passages  in  Mr.  Carver'i  book, 
and  I  think  to  one  or  two  oases  which  he  said  iodi- 
cated  the  view  which  he  was  taking ;    bat  there  is 
no  direct  authority  upon  it.      One  has  to  ooosder 
it  as  a  matter  of  prindple  and,  as  a  matter  of  piinciple, 
I  do  not  think  there  is  any  real  difficulty  aboat  ii  I 
think  one  must  apply  the  rule  whioh  one  wodd  hire 
to  apply  when  the  voyage  is  in  stages.     When  a 
voyage  is  in  stages  the  warranty  is  tl^t  on  itartiog 
on  the  particular  sta^  of  a  voyage  she  is  fit  tor  that 
stage.    If  she  is  gomg  to  an  intermediate  poiiihe 
has  to  have  coals  to  take  her  to  that  port,  but  she  iiiot 
bound  to  have  coals  to  take  her  the  whole  voyage  thit 
she  is  goiog  until  she  oome  back  to  her  origmal  port 
It  is  a  separate  warranty  for  eadi  stage  of  the  vojisk 
I  think  one  must  apply  predsdy  that  role  to  thi 
loading  stage  of  a  vessel  when  she  is  loading  in  i 
port  and  when  there  is  a  warranty  at  the  time  vhn 
the  goods  are  put  on  board  that  the  vessd  is  fit  tba 
to  reodve  them.    I  think  that  is  a  warranty  thai  ihi 
is  then  fit  to  reodve  them,  and  is  then  fit  to  stead  thi 
ordinary  perils  and  chances  which  must  be  expected 
to  be  likely  to  take  place  duriog  the  period  of  loadiogi 
treating  that  as  a  separate  stage  in  the  voyage  led  • 
separate  warranty  for  the  purpose ;  that  there  ii  no 
warranty  during  that  stage,  that  all  throo^^ 
stag^   the   vessd    shall    oontinne,    notwithstandiBg 
anything  that  happens  to  her,  to  be  fit  for  the  goodi 
to  be  put  on  board,  but  that,  at  the  oommencemflDtoi 
that  stage  when  the  goods  are  put  on  board,  then  ii 
the  warranty  that  the  vessel  is  then  fit  to  Twh* 
them  and  is  then  in  a  condition  fit  to  stand  fts 
ordinary  perils  that  can  ordinarily  be  expected  to  tab 
place  during  tiiat  particular  stage  of  the  prooaedisgi) 
and  until  the  vessd  is  ready  to  go  to  sea,  when  i^ 
must  be  fit  to  go  to  sea.    The  reason  of.  that  ii  jii^ 
the  same  reason  as  there  is  for  so  holding  in  refanBOi 
to  the  warranty  of  seaworthiness  which  takes  eM 
from  the  time  when  the  vessd  ffoes  to  sea.    Tlie  goodi 
then  on  board  are  in  the  custody  of  the  oarxier,  and  hi 
is  an  insurer  of  them,  and  he  is  then  liable  as  acaniv 
for  the  goods  if  any  damage  happens  to  theait^B^ 
he  is  protected  by  some  clause  in  his  bQl  of  ladiag  « 
by^  some  other  thing  that  gives  him  protectioa  j 
think  there  is  nothing  whatever  to  the  contiai^ 
that.  The  cases  where  exceptions  have  been  ^^^n 
and  it  has  been  conddered  whether   they  w^ 
to  that  stage  of  loading,  all  seem  to  me  to  bs  wl 
consistent   with   that   view   of    the    matter,    v. 
Bailhache  says  that  the  case  of  The  Southgate  k  oos- 
trary  to  all  the  rest  of  the  oases.    I  think  tittt  k  tie 
case  he  referred  to.    No  doubt  that  oase  arrives  at  • 
somewhat  different  result  to  what  other  cases  aim* 
at ;  but  it  seems  to  me  it  was  approached  frooi^ 
same  point  of  view.     When  you  are  ^^Pf^^J*^ 
whether  or  not  there  is  an  immunity  apphcahuw 
that  particular  stage,  or  to  something  that  hapfMtf 
during  the  stage  of  loading,  the  ooorts  have  al«»T* 
looked  at  the  words  to  see  whether  the  words  f* 
such  that  they  can  apply  to  a  tiling  happening  dioBr 


VoL  LIEL  [jniyi5.i905.]        THE  WEEKLY  REPORTER.  579 


High  Coubt. 


MoFaddbn  Bbos.  ft  Co.  v.  Blttb  Stab  Linb  (Ldoted). 


High  Coubt. 


that  stage  of  the  loading.  In  some  oases  they  have 
oome  to  the  oonduaioii  that  the  words  used  do  apply 
to  the  staee  of  loading,  and  in  some  oases  they  have 
oome  to  ue  oonolusion  that  the  words  do  not ;  but 
they  have  not  said  it  is  mmeoessary  to  oonsider  this, 
beoause  daring  Uiat  stage  there  is  a  oontinoing 
warranty.  Therefore  it  seems  to  me  all  the  oases 
really  are  consistent  with  that  view,  that  that 
warranty  is  a  similar  warranty  to  the  other  warranty, 
that  it  is  a  warranty  that  at  a  partioolar  time,  that  is 
to  say,  when  the  goods  are  pnt  on  board,  and  when 
this  stage  of  the  matter  of  the  transit  of  those  ^oods, 
namely,  when  they  are  not  actually  in  transit,  but 
while  the  yessel  is  loading,  at  that  stage  of  the  matter 
there  is  a  warranty  at  the  commencement  of  it  for  the 
condition  of  the  vessel  as  being  fit  for  that  stage  of 
the  proceedings.  But  it  is  not  a  continuing  warranty 
any  more  than  the  other,  and,  if  anythii^  happens 
during  that  stage,  then  yon  have  to  consider  whether 
or  not  there  is  a  breach  of  warranty,  beoause  if  there 
had  been  a  brmK)h  of  warranty  at  the  commencement 
of  the  voyage  there  would  have  been  au  end  of  ifc. 
Proceeding  upon  that  view  of  the  matter,  I  have  to 
consider  whether  there  was  any  breach  of  that 
warranty  of  seaworthiness  at  the  time  in  question.  I 
think  it  is  quite  dear  that  if  there  was  a  breach  of  the 
warranty  at  the  commencement  of  that  stage  when 
the  goods  were  put  on  board  that  these  things,  the 
immunities  or  exceptions,  would  not  apply  unless  you 
oan  find  express  words  spedfically  dealing  with  the 
warranty.  It  is  possible  to  have  express  words  deal- 
ing with  the  warranty.  There  is  one  case,  the  case  of 
the  Good$  ex  Laertes,  (1887)  12  P.  D.  187,  56  L.  J.  P. 
lOS,  I  think  it  is,  where  the  words  were  such  that  the 
oourts  held  that  these  words  did  not  show  that  the 
parties  intended  to  alter  the  warranty  that  would 
otherwise  be  implied.  But  you  want  express  words 
for  that  purpose,  and  ordinary  words,  giving 
inununity  to  the  carrier,  mean  immunity  from  his 
liability  as  carrier,  and  do  not  alter  the  warranty  as  to 
the  fitness  of  the  vesseL 

Now,  that  being  so,  I  now  come  to  the  question. 
Was  there  a  breadi  of  this  warranty?  The 
apertures,  as  I  have  called  them,  through  which 
came  the  water  have  to  be  considered  in  reference 
to  this.  First  of  aU,  I  will  b^gin  from  the  hold. 
'there  is  the  sluice  valve  there  which  was  left  open. 
I  think,  upon  the  facts  as  I  have  stated  them, 
that  it  must  have  been  left  open  on  the  night 
before,  and  after  the  goods  were  put  on  board. 
It  does  not  seem  to  me  that  there  is  a  breach  of  the 
-vrarranty  of  seaworthiness,  as  I  have  interpreted 
it.  If  that  had  happened  before  the  goods  had 
Ixeen  put  on  board  I  thmk  it  would,  because  what  had 
lisippened  was  that  there  was  an  aperture  which  in  the 
orduiary  state  of  things  ought  to  have  been  dosed 
exoept  when  it  was  Ming  used,  and  it  was  imper- 
fectly closed.  It  was  not,  obvioudy,  left  open.  It 
-WBB  imperfectly  closed  and  consequently  it  was  in  a 
dangerous  state.  If  that  had  existed  at  the  time 
"when  the  goods  had   been  put   on  board   in   all 

grobability  it  would  have  been  a  thing  which  would 
ave  amounted  to  a  breach  of  the  warranty,  because 
where  you  have  a  thing  to  be  used,  such  as  portholes, 
or  sea-cock,  or  anything  that  may  be  the  source  of 
danger,  if  it  is  negligenUy  used,  the  mere  existence 
of  that  is  not  a  defect,  nor  is  it  a  defect,  it  has  been 
said,  to  go  to  sea  with  your  portholes  open  in  fine 
weather,  because  you  may  expect  to  get  warning  of 
any  storm  which  is  coming  on  which  would  enable 
them  to  be  shut  in  time.  But  it  is  a  defect  to  go  to 
sea  with  a  porthole  improperly  dosed  which  you 
believe  to  be  dosed  and  which  ought  to  have  been 
closed,  such  as  a  cargo  port,  which  is  a  thing  you  cannot 
conveniently  dose  iSter  you  get  to  pea.    That  has  been 


held  to  be  a  defect  as  in  the  case  of  Dohdl  ds  Co.  v.  The 
Steamship  Boasmore  Co.  (Limited),  [1895]  2  Q.  B.  408. 
So  that  in  this  case  this  duice  valve,  left  as  it  was 
negligently,  if  that  had  happened  before  the  goods 
had  ^en  put  on  board,  then  being,  in  a  case  like  that, 
as  it  may  very  likdy  have  been,  found  out  afterwards, 
I  tiiink  that  might  possibly  be  said  to  be  a  defect ; 
but  as  we  know  it  was  in  use  the  mght  before,  after 
the  goods  had  been  put  on  board,  it  is  a  mere  negli- 
gence during  the  time  when  the  goods  are  on  board 
at  the  risk  of  the  carrier ;  and,  therefore,  the  question 
will  be  whether  that  was  protected  as  a  thing  done  in 
the  management  of  the  ship,  or  comes  under  one  of  the 
other  dauses  which  protect  him ;  but  it  is  not  in  my 
judgment  a  breach  of  the  warranty  of  seaworthiness  or 
of  fitness  of  the  vessd  for  the  purpose  of  the  carriage 
of  the  goods.  The  sea-cock  was  intended  to  be 
dosed,  and  was  in  fact  insuffidently  closed,  and 
was  therefore  in  a  dangerous  condition.  That,  how- 
ever, took  place  after  the  goods  were  on  board,  and 
was  therefore  not  a  breach  of  the  warranty. 

The  next  question  is :  Is  the  valve  chest  leaky  ?  Now, 
as  to  that,  the  result  proves  that  there  was  a  defect. 
It  was  a  ddfect  that  was  not  known  of.  There  was,  I 
suppose,  some  amount  of  negligence  on  the  part  of 
the  man  who  made  it,  but  when  we  come — as  I  have 
come — to  consider  the  Harter  Act,  of  course  it  is 
dedded  that  negligence  for  the  purposes  of  that  clause 
is  the  same  as  the  negligence  of  the  owner,  but  for 
the  purposes  I  am  now  upon  it  is  unnecessary  to  con- 
sider negligence.  It  is  defect  in  fact,  and  there  was 
a  defect  in  this  in  fact  in  the  sense  that  it  was  not  as 
as  it  ought  to  have  been.  It  appears  to  have 
good   enough  to  stand  a   certain  amount   of 

Sressure,  and  was  good  enough  apparently.  We 
0  not  know,  but  the  water  may  have  been 
oozing  through  during  the  three  hours.  It  was  not 
rushing  through  during  the  three  hours.  It  stood 
fairly  the  period  of  pressure  during  which  the 
ordinary  operations  of  opening  the  sea-cocks  for  the 
purpose  of  hardening  up  the  tank  were  going  on; 
but  it  did  not  stand  the  further  pressure.  I  should 
have  had,  and  have  some  doubt  now,  as  to  whether 
or  not  that  is  a  defect  in  the  condition  of  the  vessel 
rendering  it  unfit  for  the  services  of  the  carriage  of 
these  gc^s,  or  unfit  for  the  service  of  keeping  the 
goods  l^ere  in  No.  2  hold,  whilst  the  rest  of  the 
vessel  was  being  loaded  up,  and  before  she  swent 
to  sea.  This  Ii  a  matter  I  have  the  greatest 
doubt  about  I  suppose  it  a  question  of  fact,  but  it 
is  a  question  of  fact  to  be  determined  by  certain  rules. 
The  vessd  has  to  be  fit  for  everything  that  may 
reasonably  be  expected.  A  vessd  has  to  go  to  sea 
not  merdy  in  a  state  in  which  she  can  make  her 
voyage  saf dy  if  she  happens  to  have  the  good  luck 
to  have  perfectly  fine  weather  during  the  whole  of 
the  time,  but  she  must  go  to  sea  in  such  a  state  as 
to  resist  ordinarily  bad  weather  such  as  may  be 
expected,  and  reasonably  expected,  during  the 
voyage ;  she  is  not  bound  to  be  in  a  state  to  resist  all 
the  aoddents  that  may  happen  to  her.  Now,  this 
case  seems  to  be  quite  on  the  line.  I  have  been 
tiding  to  get  a  guide  upon  it,  and  in  one  of  the  text- 
books I  have  found  certain  propodtions. 

The  propodtions  are  of  great  authority,  but  are  not 
legal  authority,  because  the  author  is  alive.  He  has 
put  it  in  this  way :  '*  A  vessd  must  have  that  degree 
of  fitness  which  an  ordinary,  careful,  and  prudent 
owner  would  require  his  vessd  to  have  at  ihe  com- 
mencement of  her  voyage,  having  regard  to  all  the 
probable  drcumstances  of  it.  To  that  extent  the 
shipowner,  as  we  have  seen,  undertakes  absolutdy 
that  she  is  fit,  and  ignorance  is  no  excuse.  If  the 
defect  existed  the  question  to  be  put  is:  Would  a 
prudent  owner  have  required  that  it  diould  be  made 
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good  before  sending  his  ship  to  sea  had  he  known  of 
It.    If  he  would,  the  ship  was  not  seaworthy  within 
the   meaning    of    the    undertaking " :    Oarver   on 
Otfriage  by  Sea  (3rd  ed.)>  s.  18.      Now,  applying 
that  to  this  case,  I  cannot  help  thinking  that  any 
pmdent  owner,  if  he  had  known  that  that  joint  was 
not  good  enough  to  resist  a  five  or  six  hours  pressure 
in  the  pipe  would   have    immediately  saia  to  his 
engineer,  ''  Qo  and  make  good  that  joint  at  once," 
although  it  was  just  perhaps  good  enough  to  stand 
the  three  hours'  pressure  during  which  the  tank  was 
being  hardened  up,  but  that  if  that  pressure  went  on 
a  few  hours  longer  it  would  give  way  and  bring  four 
feet  of  water  into  his  stokehole.    Therefore,  it  seems 
to  me  that  I  must  hold  that  that  was  a  defect,  and  if  it 
was  a  defect  on  the  day  the  damage  happened  it  was  a 
defect  when  the  warranty  took  effect,  and  the  goods 
bad  been  put  on  board,  because  the  joint  had  been 
made  in  the  way  in  which  it  was  maae  some  three 
weeks  before.    It  seems  to  me,  therefore,  that  the 
breach  of  warranty  is  made  out,  and  that,  therefore, 
unless  the  true  effect  of  this  bill  of  lading,  as  combined 
with  the  Barter  Act,  is  to  limit  or  affect  or  alter  the 
warranty  that  would  otherwise  be  implied— unless 
that  is  the  true  construction  of  this  bill  of  lading 
then  it  seems  to  me  that  the  shipowner  is  liable.  That 
being  so,  I  think  I  may  take  uie  rest  of  the  matter 
shorUy,  because  I  think  it  is  quite  clear  that  that  is 
not  the  effect  of  this  bill  of  ladin|f.    The  condnsion  I 
have  come  to,  stating  it  shortly,  is  that  if  that  defect 
had  not  existed,  or  if  that  had  not  been  a  matter 
that  I  must  hold  to  be  a  breach  of  the  warranty  of 
seaworthiness,  then  I  think  that  the  shipowner  would 
have  had,  under  this  bill  of  lading  embodying  the 
Harter  Act,  a  sufficient  immunity  to  protect  him.    I 
tUnk  that  in  substance  the  only  tldngs  that  could  have 
been  alleged  as  causing  the  damage  would  have  been 
either  pmls  of  the  sea  or  something  happening  in  the 
management  of  the  ship  within  the  meaning  of  those 
words ;  I  think  also  that  there  are  words  in  the  bill 
of  ladhig  itself,  apart  from  the  Harter  Act,  which 
would  have  protected  him.     Now  the  operation  of 
embodying  the  Harter  Act  is  peculiar  no  doubt.    I 
see  it  was  said  by  Lord  Esher  in  the  case  of  Dolell  & 
Co,  V.  Tht  Steamship  Rowmort  Co.,  reported  in  [1895]  2 
Q.  B.  D.,  at  p.  408— a  case  where  exactly  the  same 
thing^ad  been  done  as  in  this  case — that  the  effect 
appeared  to  be  to  insert  provisions  twice  over,  and 
that   although  it  would   do  no  harm  it  would  be 
clumsy  to  the  last  degree.    Without  criticizing  that  I 
think  I  may  say  that  in  my  view  there  are  excellent 
reasons  for  putting  in  such  a  clause  as  this.    The 
Harter  Act   applies   to  goods  shipped  to  or  from 
America,  and  tiie  contract  to  ship  them  may  be  made 
at  one  end  of  the  voyage,  or  it  may  be  made  at  the 
other.     There   may   l^   questions  of   the   greatest 
possible  difficulty  arising,  especially  as  the  bills  of 
lading   may  be  indorsed   to   somebody    else,    and 
so  on,  questions  of  the  greatest  possible  difficulty 
about   which    law,    the    law   of    one   country   or 
another     countrv,    is    to   govern,     and    I    should 
think  it  would  be  only  a  businesslike  arrangement 
by  anyone  shipping  goods  to  or  from  America  to 
prevent  difficulty  arising,  as  to  whether  the  Harter 
Act  applied,   or  whether  it  did  not,  to  say  in  the 
bill  of  lading  '<We  will  be  bound  by  the  Harter 
Act."     If  they  are  bound  by  it  because  they  are 
American  subjects,  and  American  law  prevails  with 
reference  to  it,  they  are  doing  something  that  is  not 
necessary ;  but  if  it  turns  out  that  they  would  not  have 
been  bound  by  it  because  they  were  not  American 
subjects,  or  because  the  contract  was  made  elsewhere, 
or  any  other  reason,  then  they  have  provided  for 
those  difficulties  by  saying,  **  We  will  be  bound  by 
it."    It  seems  to  me  that  is  the  sort  of  case  the  pro- 


visions embodying  the  Harter  Act  is  to  affect.  There 
is  a  clause  in  tiiis  bill  of  lading  in  general  terms,  pro- 
fessing to  relieve  the  shipowner  from  the  oonaeqaenoss 
of  any  negligence  in  certain  particular  cases  specified 
in  the  clause.  Now  the  Harter  Act  in  its  first  <daim 
says  that  as  to  certain  things  specified  in  that  Act 
you  must  not  limit  your  liability  for  negligence,  and 
if  you  do  the  stipulation  if  to  be  nuU  and  void.  l%e 
next  clause  says  that  you  must  not  limit  your  respon- 
sibility. It  is  equally  to  the  same  thing,  and  equally 
to  the  same  matter.  It  seems  to  me  that  so  far  ai 
regards  those  two  clauses  the  effect  of  incorporating 
the  Harter  Act  is  very  much  as  if  the  parties  had  said: 
"  If  we  have  in  the  general  terms  of  our  exemptioos 
inadvertently,  or  otherwise,  included  anything  which 
the  Harter  Act  forbids,  then  we  deem  that  part  of 
our  clause  to  be  null  and  void ;  we  do  not  mean  to 
do  that.  We  mean  that  clause  to  be  null  and  void. 
If  we  have  in  the  more  extmded  exemption  which  we 
have  put  in  included  something  that  would  be  dealt 
with  by  the  first  or  second  section  of  the  Harter  Act, 
we  do  not  mean  tiiat  to  apply."  Therefore  th^  eat 
down  their  own  contract  by  tiiat  stipulation.  Then, 
again,  I  think  that  the  tlurd  clause  of  the  Harter 
Act  gives  immunity  for  certain  matters  happeoiDg 
during  the  voyage.  Speaking  in  general  tenna,  it 
gives  such  immunity  as  had  been  commonly  ^rovidid 
for  in  bills  of  lading,  but  it  gives  it  upon  special  tsiBf 
only,  the  special  terms  that  it  shall  only  be  gif«  if 
the  shipowner  has  used  due  dOigenoe  to  nLaks  Us 
vessel  seaworthy.  That  is  a  qoimfication  upon  Mt 
immunity,  and  it  seems  to  me  that,  if  an  immusiif 
had  been  given  in  the  same  words  as  these  by  ths 
express  words  of  the  bill  of  lading,  then  when  khsl 
bill  of  lading  went  on  to  incorporate  the  Harter  Ait 
it  would  make  the  immunity  of  the  shipowner  ssl- 
ject  to  that  qualification.  Those  seem  to  me  to  be  tke 
two  effects  of  incorporating  the  Harter  Aot»  but  I  de 
not  think  either  of  those  affect  the  present  questiaa, 
because  they  have  nothing  to  do  with  the  quabficatiaft 
of  the  warranty  of  seaworthiness.  If  in  this  ease  I 
had  come  to  the  conclusion  that  the  defect  in  tiie  fid 
of  the  valve  chest  was  not  a  defect  maMne  a  breach 
of  the  warranty  of  seaworthiness,  then,  of  ooorse,  it 
would  have  been  no  defect,  and  no  questioa  woeld 
arise  about  the  owners  having  done  their  best  to  nahs 
it  seaworthy,  because  they  would  have  made  it  already, 
and  therefore  the  qualification  upon  the  immmSy 

f'ven  by  the  third  section  would  not  ariae.  Nov 
think  "in  the  management  of  the  vessel* 
the  cases  would  apply  to  these  things  that  ax 
plained  of  during  the  period  of  loading.  They  sts 
things  that  take  place  during  the  time  that  the  ship- 
owner has  possession  of  l£e  goods  as  oarrisr*  sad 
when  he  wants  that  immunity,  as  it  seenae  to  ms» 
both  by  words  in  the  bill  of  lading  in  this  esss 
and  by  the  words  of  the  Harter  Act,  he  would  ba>e 
it.  I  do  not  think  I  need  go  through  the  wror^  ia 
either  esse  to  deal  with  that.  I  have  intimated  if  ft 
should  be  necssary  what  mv  opinion  is.  I  do  nst 
think  I  need  go  through  it,  because  that  questina  of 
seaworthiness  does  not  arise.  I  do  not  think  ssy- 
body  could  possibly  say  the  words  of  the  Haztsr  Adt 
affect  the  warranty  of  seaworthiness;  and  if  thsy 
could  say  it  at  all,  I  do  not  think  they  could  ssy  ■ 
after  the  case  of  DoheU  A  Co. -7.  Tht  Stearndkip  Bm- 
more  Co,  {Limited),  because  I  think  that  is  sa 
authority.  If  they  could  not,  the  result  aeema  to  st 
in  the  present  case,  owing  to  the  unfdrtonato  fact— 
unfortunate  for  the  shipowner — that  that  joint  was 
not  so  effectively  made  as  to  resist  the  proMure  vmdm 
which  it  was  subjected,  that  I  must  hold  &al  tM 
defect  existed  at  the  time  the  goods  were  pat  oa 
board ;  that  it  was  a  breach  of  the  wazran^  wUoh 
the  shipowner  then  entered  into»  and  tub  fagal 
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oonsequanoe   u   that   he   beoomet    liable   for    thii 
damage. 

Judgment  /or  the  plaintiffa. 

Solidton  for  the  plaintifiBi,  Thomas  Cooper  A  Co. 

Solidtors  for  the  defendants,  W.  H.  Crump  ds  Son. 


Otourt  Of  SppeaL 


From  Chan.  Div.  ] 

(Yanghan  Williams,  Bomer,  and  ' 

Stirling,  L. JJ.)  ) 


May  11,  12; 
June  5. 


Mellob  v.  Walmsslby.  (a.) 

Foreshore — Land  by  the  sea — AcerHion — Seashore — 
Description  of  parcels — "  Situate  on  seashore  " — 
"  Bounded  on  seashore  *' — Dimensions  an  essential 
part  of  description — Evidenee^Level  hook  founded  on 
surveys  made  by  deceased  surveyor  admissible. 

A  conveyance  of  land  described  as  "  situate  on  the  sea- 
shore^^  and  '*  bounded  on  the  west  by  the  secuhore"  does 
not,  where  the  plans  contained  in  the  conveyance  show  a 
strip  of  land  between  a  boundary  satisfying  the  dimen- 
sions given  in  the  parcels  and  the  seaslwret  pass  euch 
strip.  In  such  case  tfiere  i$  an  implied  covenant  by  the 
grantor  not  to  use  tne  atrip  for  any  purpose  that  would 
prevent  tfie  grantee  from  having  as  free  and  effectual 
aecfss  to  the  tea  over  the  strip  as  if  it  were  actually  sea- 
shore vested  in  the  Crown. 

A  level  book  founded  on  surveye  made  by  a  deceased 
surveyor  under  contract  with  a  local  board  is  receivable 
in  evidence  as  a  declaration  made  in  discharge  of  profes- 
sional duty. 

Decision  of  Swinfen  Eidy,  J.  (52  W.  R.  666),  in 
substance,  affirmed. 

This  was  the  defendants'  appeal  from  a  judgment 
of  Swinfen  Bady,  J.,  reported  62  W.  B.  666. 

The  plaintiffii  oomplained  that  the  defendants  had 
Interfered  with  and  obstmoted  their  acoess  and  egress 
to  or  from  the  sea  from  or  to  their  premises,  and  claimed 
UfUer  alia)  a  declaration  that  their  premises  were 
lx>imded  on  the  west  side  thereof  by  the  seashore,  and 
thAt  as  owners  of  the  said  premises  they  were  entitled 
to  free  aooess  and  egress  to  and  from  the  sea  from  and 
to  their  premises.  The  defendants  alleged  that  the 
interference  was  to  hinder  the  plaintifGi  from  encroach- 
infi^  on  the  defendants'  land;  and  the  plaintifiBs  replied 
that  the  defendants  were  estopped  from  denying  that 
mt  a  certain  date  the  plaintifis'  premises  immediately 
adjoined  and  were  bonnded  by  the  seashore.  The 
premises  in  qaestion  were  sitoated  at  Blnndellsands, 
and  were  conreyed  to  the  plaintifGi'  predecessors  in 
title  in  fee  in  the  year  1864  by  the  predecessor  in  title 
of  the  defendants,  and  the  question  principally  tried 
in  the  action  was  whether  a  piece  of  land  interyening 
between  the  western  wall  of  tiie  plainti£Eis'  premises 
suid  the  sea,  belonged  to  the  plaintiffs  or  the  defend- 
suita.  The  conreyance  to  the  plaintiffs'  predecessor  in 
title  is  as  follows :  *'  All  that  piece  of  land  sitoate  on 
the  seashore  at  Blnndellsands,  in  the  township  of 
Chreat  Crosby,  in  the  county  of  Lancaster,  and 
measuring  in  front  thereto  ninety-three  yards  or 
thereabouts,  on  the  eastern  boundary  ninety-three 
wards  or  thereabouts,  and  running  in  rear  or  depth 
Dackwards  on  the  north  and  south  sides  thereof 
respectively  seyenty-seven  yards  or  thereabouts,  and 

(a.)  Beported  by  Hbnby  Stbphen,   Bsq.,   Bar- 
rister-at-Law. 


containing  in  the  whole  7,161  superficial  yards  or 
thereabouts,  be  the  said  seyeral  dimensions  and 
admeasurements  respectively  a  little  more  or  less, 
which  same  piece  of  land  is  bounded  on  or  towards 
the  south  by  other  land  of  the  said  Nicholas  Blundell, 
on  or  towards  the  east  by  an  intended  new  road  of 
fifteen  yards  in  breadth,  to  be  called  Burbo  Bank- 
road,  on  or  towards  the  north  by  Blundellsands-road, 
and  on  or  towards  the  west  by  the  seashore,  which 
said  piece  of  land  hereinbefore  expressed  to  be  hereby 
granted  is  more  particularly  delineated  in  the  plan 
drawn  on  the  back  of  these  presents  and  therein 
marked  with  the  letter  A."  The  plan  showed  a 
rectangular  piece  of  land  with  the  exact  dimensions 
given  in  the  parcels,  aod  alio  showed  a  small 
strip  some  ten  feet  in  width  intervening  between 
the  land  and  what  was  called  "  sea  coast "  on  the 
plan.  Since  the  date  of  this  conveyance  the  sea 
gradually  and  by  imperceptible  degrees  receded,  and 
left  uncovered  by  the  sea  a  quantity  of  land  on  the 
west  side  of  the  premises  as  deUneatea  on  the  plan. 

Swinfen  Eady,  J.,  held  that  the  accreted  land 
belonged  to  the  plaintifiBi,  and  made  the  declaration 
asked  for. 

LeveU,  JST.C,  and  Leigh  Clare,  for  the  appellants. 

Neville,  K.C.,  Eve,  K.C.,  and  Courthope  Wilson,  for 
the  respondents. 

Cur.  adv.  vult. 

June  6.— Yauqhan  Williams,  L.J.,  after  stating 
the  facts  as  above,  said :  It  is  not  disputed  in  this 
case  tiiat  in  the  event  of  a  gradual  accretion,  the 
land  so  gained  goes  to  the  person  to  whom  the  land 
belongs  to  which  the  accretion  is  adjacent.  But  the 
question  in  this  case  principally  argned  was  what  is 
the  western  boundary  of  the  plaintiff's  land  in  this 
conveyance.  There  was  a  gieat  deal  of  argument 
as  to  the  meaning  of  the  word  "seashore,"  by 
whidi  the  land  conveyed  is  said  to  be  bounded  on 
the  west;  and  it  was  said  that  the  intention  of  tbe 
grantor,  to  be  gathered  from  the  language  used  in 
the  deed,  was  to  convey  the  land  to  the  Burbo  Bank- 
road  on  the  east,  and  the  seashore  on  tbe  west,  other- 
wise the  western  boundary  would  have  been  described 
not  as  the  seashore,  but  as  other  land  of  the  grantor. 
The  defendants  contended  that  a  thick  black  line  on 
the  plan  of  the  conveyance  was  the  high  water  mark 
of  ordinary  spring  tide,  and  that  the  line  of  high 
water  at  ordmarv  tide  was  400  feet  away.  Swinfen 
Bady,  J.,  says  that  the  defendants  were  unable  to 
prove  the  line  of  ordinary  high  water  at  ordinary 
spring  tide.  I  cannot  agree.  I  think  that  the 
rejected  evidence  came  within  tbe  doctrine  of  Price  v. 
Earl  of  Torrington,  1  Salk.  285,  and,  being  admissible, 
suffidenUy  proyed  the  line  of  high  water  at  ordinary 
spring  tide.  The  learned  judge  then  goes  on  to  sa^ 
that,  even  if  the  defendants  had  proved  this  line,  it 
would  not  have  been  of  much  assistance  for  explain- 
ing the  plan  and  reconciling  it  with  tbe  parcels  of  the 
deed,  as  there  was  still  the  intervening  strip  of  ground 
to  explam,  and  then  goes  on :  *<  I  am  of  opinion  that 
the  deed  contains  an  adequate  and  sufficient  definition 
with  convenient  certainty  of  what  was  intended  to 
pass  by  it— namely,  all  the  land  between  Burbo  Bank- 
road  and  the  seashore  in  the  strict  and  legal  sense — 
that  is  to  say,  as  limited  by  the  line  of  the  medium 
high  tide  between  the  springs  and  the  neaps  " ;  and 
then  he  says  that  where  the  deed  contains  such  an 
adequate  and  sufficient  definition,  an  erroneous  state- 
ment as  to  dimensions  or  quantity  or  any  inaccuracy 
in  the  plan  will  not  vitiate  that  definition,  and  decides 
that  by  the  two  conveyances  the  grantee  acquired  all 
the  land  of  the  grantor  between  Burbo  Bank- 
road  and  the  seashore,  that  is  tbe  foreshore,  and 
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that  the  western  boundary  of  their  land  remains 
what  it  was  on   the  day   of   the   grant— namely, 
the    seashore.      I    cannot,    however,    agree    wiUi 
the  learned  judge  that   the   present   case   is   cne 
in    which    the    undoubted   rule,    that,    when   you 
have  in  the  words  of  description  a  sufficiently  certain 
definition  of  what  is  conveyed,  inaccuracy  of  dimen- 
sions or  of  plans  as  delineated  will  not  vitiate  or  affect 
that  which  is  then  sufficiently  defined,  applies,  because 
the  description  itself  is  a  description  of  a  piece  of  laud 
situate  on  the  seashore  of  certain  dimensions  which 
are  set  forth.    Those  dimensions,  in  my  opinion,  are 
not  an  addition  to  something  which  has  already  been 
certainly  described,  but  are  part  and  parcel  of  the 
description  itself.    The  words  are  not  an  inaccurate 
statement  of  a  quality  of  that  which  had  already  been 
described  or  denned,  but  are  part  and  parcel  of  that 
description  or  definition.    The  dimensions  in  this  case, 
to  use  the  words  appearing  on  p.  247  of  Sheppard's 
Touchstone,  are  an  essential  part  of  the  description 
and  not  a  cumulative  description  in  a  case  in  which 
there  is  in  the  first  place  a  sufficient  certainty  and 
demonstration.     But,    although  I  think   that  that 
which  was  conveyed  by  the  respective  conveyances  is 
that  which  is  described  by  the  dimensions,  and  do 
not   think  that  the  defendants  are  estopped  horn 
denying  that  the  premises  conveyed  were  bounded  as 
a  matter  of  conveyance  on  the  west  side  by  the  sea- 
shore— i.e,,  the  foreshore — yet  I  do  think  that  the 
predecessor  in  title  of  the  defendants,  having  stated 
in  the  conveyance  that  the  land  conveyed  is  situate 
on  the  seashore  and  is  bounded  towards  the  west  by 
the  seashore,  is  estopped  from  saying  that  tiie  whole 
of  the  land  intervenin|f  between  the  western  boundary 
as  described  by  the  dimensions  and  vlasi  is  anything 
else  than  seashore.    I  think  that  to  allow  the  defend- 
ants so  to  say  would  be  to  allow  them  to  derogate 
from  the  grant  of  their  predecessor  in  titie,  and  I  tkmk 
that  the  right  of  the  plaintifib  might  also  be  put  in 
another  way.  I  think  tnat  bv  reason  of  the  words  "  on 
the  seashore  "  and  **  bounded  on  the  west  by  the  sea- 
shore "  the  predeoessor  of  the  defendants  impliedly 
covenanted  that  he  would  do  nothing  to  prevent  the 
grantees  enjoying  the  piece  of  land  and  the  house, 
which  the  evidence  shows  it  was  contemplated  by  all 
parties  would  be  built  on  the  plot  conveyed,  as  a 
house  facing  on  the  sea,  and  having  the  seashore  as  a 
boundary.    And  I  think  the  defendants  ought  to  be 
restrained  from  doing  anything  on  the  land  the  sub- 
ject of  the  accretion  or  the  land  to  which  it  had 
accrued,  which  would  prevent  the  plot  in  question, 
with  the  house  on  it,  from  being  on  the  seashore,  and 
bounded  on  the  west  by  the  seashore.    In  so  far  as 
the  right  of  the  plaintiffs  is  based  on  estoppel,  it 
seems  to  me  that  this  right  is  supported  by  the  judg- 
ment in  BoherU  v.  Karr,  1  Taunt.  495,  wherein  the 
land  conveyed  was  described  as  abutting  on  a  road, 
and  the  defendant  did  not  claim  any  interest  in  the 
road  on  which  he  was  said  to  have  trespassed,  but 
nevertheless  he  held  a  verdict,  which  he  had  obtained 
at  the  trial,  on  the  ground  that  the  plaintiff,  having 
said  in  a  lease  granted  by  him  that  Uie  land  abutted 
on  the  road,  could  not  be  allowed  to  say  that  the 
land  on  which  it  abutted  was  not  the  road.    This,  I 
think,  is   sufficient   to  entitie  the   plaiutiffi  to  an 
injunction.     But   I  am  inclined  to  think,  having 
regard  to  the  observations  of  the  judges  in  Birming' 
ham  Banking  Co.  v.  Bo$s,  36  W.  B.  914.  38  Oh.  D.  295, 
one  might  base  the  right  of  the  plaintiffi  on  an  implied 
covenant  or  obligation  on  the  part  of  the  predeoessor 
of  the  defendants  to  do  nothing  to  prevent  the  land 
conveyed  from  being  land  "  on  the  seashore "  and 
<*  bounded  by  the  smshore."    A  declaration  must  be 
made  in  accordance  with  the  second  claim  of  the 
plaintiflii  as  above  stated. 


BoMBB,  L.  J.— This  case  turns  upon  whit  ■  Um 
true  construction  and  effect  of  the  deeds  of  oonfeyneB 
from  the  defendants'  predeoessor  in  title  to  the  pie- 
decesiors  in  titie  of  the  plaintiffk    The  gnotorbj 
these  deeds  granted  the  lands  described  in  them  n 
being  "  situate  on  the  seashore  "  and  haring  oertun 
measurements  "in   front   thereto"  sad  si  bang 
bounded  on  the  west  (the  frontage  to  the  tea)  not  I7 
any  other  land  of  the  grantor  but  '*  by  the  seaahon." 
But,  on  the  construction  of  the  deeds  as  a  whole,  m 
between  the  grantor  and  grantees,  I  come  to  theeoo- 
elusion  that  uia  term  *'  seashore  "  means  tiiat  vhkk 
belongs  to  the  Grown,  or  those  claiming  thioo^  tb 
Orown,  with  its  special  rights  and  obugatiooi,  lod 
which  is  not  subject  to  all  the  ordinary  rif^  d 
teniue  of  the  owner  of  dry  land  and  presomaUy  doa 
not  belong  to  the  owner  of  land  adjacent  to  them 
I  think  that  after  thoee  deeds  were  executed  tbe 
grantor  could  not  assert  as  against  the  giaateei  tbt 
ha  retained  land  which  separated  the  lands  oooitytd 
from  the  sea.    The  term  '*  seashore "  is  a  pbaii 
known   to  the  law,  and  oertainly  as  hetweao  thi 
Orown  and  owners  of  land  adjacent  it  measi  tbit 
which  belongs  to  the  Orown  and  which  is  oteaov 
described  as  the  foreshore.    In  Ohitty  on  the  Pre- 
rogatives of  the  Orown  it  is  stated  at  p.  207:  "lit 
king  is  also  by  prerogative  thei^rtm^  faeU  omad 
the  shores  (that  is  the  land  which  lies  betwea  ^ 
and  low  water  mark  in  ordinary  tides)."   IkIb 
AUomey-Oeneral  v.   Chambers,  2   W.  B.  636,1 1)i 
G.  M.  &  G.  206,  216,  Oranworth,  L.O.,  dealiDg  «^ 
the  argument  that  the  term  seashore  would  iam 
land  covered  by  extraordinary  tides,  obserted^ 
"land  covered  by  these  extraordinar]^  tidei  atf 
what  is  meant  hy  the  seashore."    And  in  Seratte^* 
Broum,  4  B.  &  0.  485,  496,  Bayley,  J.,  said: /*B» 
comes  the  word  shore,  which  denotes  that  roecifie  pff* 
tion  of  the  soil  by  which  the  sea  ia  confined  to  eotsi 
limita,"  and  at  p.  498 :  "  The  Orown  by  a  grsnt  of  tb 
seashore  would  convey  not  that  which  at  the tiniv 
the  grant  is  between  the  high  and  low  water  imA 
but  that  whidi  from  time  to  time  shall  be  bit*** 
those  two  termim."    And  in  Hale,  L.O.  J.'a,  twti^ 
Be  Jure  Maris,  it  is  said:  "The  shore  is  that  giw 
that  is  between  the  high  water  and  the  low  «■*« 
mark.  ThisdothpKm^/oaeandofoommonlawbdflf 
to  the  king  both  in  the  shore  of  the  sea  and  thedvit 
of  the  arms  of  the  sea."    It  is  true  that  later  oaita 
said  that  "  there  seems  to  be  tiiree  sorts  of  AaH9 
liUora  marina  according  to  the  various  tides,"  w| 
he  proceeds  to  mention,  but  I  think  he  v**  ^ 
considering  other  systems  of  juriaprudenoe  •>»  i^ 
what  Is  meant  by  seashore  according  to  Bnglnh  li*r 
and  I  may  observe  in  passing  that  no  one  ^!^ 
three  sorts  of  shores  would  aviul  the  appeUanti  is  ^ 
present  case  by  enabling  them  to  aay  that  the  gitf|^ 
must  be  taken  to  have  conveyed  by  reference  to^ 
particular  sort  of  shore.    In  Wharton's  Law  I^xs^ 
sixth  edition,  the  term  "  seashore  "  is  defined  a^ 
space  of  land  between  high  and  low  water  oi^ 
And  other  dictionaries  could  be  cited  to  the  ag 
effect    Oertainly  in  the  grants  I  have  to  oooff^ 
there  Is  nothing  which  wciild  enable  me  to  say  ta* 
a  different  meaning  should  be  given  to  the  tsnn  ''it** 
shore,"  and  from  the  oonveyancea  aa  a  ^^^^^^•V* 
convinced  that  its  meaning  as  between  the  0^ 
and  grantees  was  what  I  have  above  stated.   Indt*^ 
how  is  it  that  the  appellants  seek  to  indoostheoo^ 
in  the  present  case  to  construe  the  deeds  in  «"[ 
favour?  They  cannot  say  that  the  parties  at  tfaa  ftg 
the  deeds  were  executed  knew  that  the  lands  6oav«P 
did   not   run   down  to  the   foreahore.     It  i>f^ 
suggested  that  by  merely  looking  at  this  lov-ll*K 
shore,  where  a  small  difference  of  tide  would  miy 
^large  differenoe  in  the  amount  of  land  oof«nd  ^ 
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the  B6A,  and  where  admittedly  at  certain  tides  the 
eea  covered  even  part  of  the  lands  conveyed,  it 
oonld  be  aioertained  tbat  the  land  did  not  mn 
down  to  the  seashore  in  its  strict  seose.  What 
the  appellants  seek  to  do  is  to  prove  that  if  a  long 
oonrse  of  careful  observations  and  measurements  were 
made  the  restdt  would  or  might  be  to  establish,  if  a 
question  arose  as  between  the  Crown  as  owner  of  the 
foreshore  and  the  owner  of  the  land  adjacent,  that 
the  foreshore  did  not  come  up  to  the  west  boundary 
of  the  lands  conveyed  to  a  substantial  degree ;  and 
they  then  proceed,  treating  this  as  if  it  were  a  fact 
estaUished  at  the  date  of  the  grants  to  the  know- 
ledge and  within  the  contemplation  of  the  parties  to 
the  deeds,  to  argue  that  the  deeds  must  be  constraed 
on  that  footing.  But  it  appears  to  me  that  this  view 
is  a  fidladous  one  and  that  the  respondents  were 
quite  right  in  refusing  to  embark  into  evidence  on 
such  a  point,  and  in  relying  on  their  deeds.  In  my 
opinion  the  conclusion  to  be  arrived  at  is  that  the 
grantor  never  contemplated  that  he  had  remaining 
immediately  aftf  r  the  deeds  were  executed  any  lands 
or  rights  in  lands  to  the  west  of  the  ]ands  conveyed. 
The  present  contention  on  the  part  of  the  appellants 
is,  to  my  mind,  the  result  of  an  afterthought,  when 
circumstances  had  changed. 

Now  the  effect  of  the  deeds  bf»ing  what  I  have 
above  stated,  it  follows  tbat  the  plaintiffs  are 
entitled  to  relief  in  this  action.  As  between  the 
grantor  and  the  grantees,  the  foreshore  at  the 
date  of  the  deeds  was  fixed  as  coming  up  to  the 
western  boundary  of  the  lands  described  in  the 
grants.  It  appears  that  now  the  foreshore  is  not 
coming  up  to  that  western  boundary^  and  that  the 
land  between  that  boundary  and  the  foreshore  is  not 
claimed  by  the  Grown  as  purt  of  the  foreshore,  and  it 
is  this  land  which  forms  the  subject  of  this  action. 
In  these  circumstances  the  land  in  dispute  must  as 
between  the  grantor  and  grantees  be  held  to  be  an 
accretion  subsequent  to  the  deeds,  and  accordingly 
to  be  land  which  has  become  the  property  of  those 
claiming  under  the  grantees.  It  cannot  be  an  accretion 
to  the  grantor  or  those  claiming  under  him,  for  after  the 
deeds  were  executed  he  had  as  against  the  grantees  no 
land  there  to  which  there  could  be  accretion,  or  in 
respect  of  which  he  could  daim  any  right  to  the  land 
in  dispute.  I  think,  therefore,  the  appeal  should  be 
dismissed  with  costi;.  My  bretiiren  think  there 
should  be  an  alteration  in  the  form  of  the  judgment 
as  drawn  up.  Although  that  is  not  my  view,  the 
alteration  will,  of  course,  be  made ;  but  I  think  that 
should  make  no  difference  in  the  question  of  costs,  as 
the  appellants  have  in  substance  failed. 

STntLiNQ,  L.J. — I  agree  with  Swinfen  Eady,  J., 
and  my  brethren  in  thinking  that  primd  facie  the 
word  "  seashore  "  in  the  plaintiffi'  conveyances  means 
that  portion  of  the  land  adjacent  to  the  sea  which  is 
ordinarily  and  primd  facie  vested  in  the  Crown, 
subject  to  the  rights  of  the  king's  subjects  of  fishing 
and  navigation.  Regard  being  had  to  evidence  whioh 
was  held  inadmissible  b^  Swinfen  Eady,  J.,  but  was 
SKbnitted  by  this  court,  it  must  be  taken  that  in  fact 
there  was  between  the  western  boundary  of  the  land 
oonveyed  to  the  plaintiffs,  as  shown  on  the  plans 
contained  in  the  conveyances,  and  the  seashore  as 
then  defined,  a  strip  of  land  of  considerable  width.  If 
the  boundary  had  been  a  road  or  an  inland  river,  this 
atrip,  if  vested  in  the  plaintiffs*  predecessor  in  title, 
would  primd  facie  have  passed  oy  the  conveyance, 
notwithstanding  that  the  measurements  of  the  plots 
-would  exclude  it:  Beckett  v.  Corporation  of  Leeds^ 
20  W.  B.  454,  L.  B.  7  Ch.  421,  and  MickUthwaite 
▼.  Ntwlay  Bridge  Co,,  35  W.  B.  71,  33  Ch.  D. 
133.     But    there   is    no  case   which   decides   that 


that  rule  applies  to  a  conveyance  of  land  bounded 
by  a  tidal  nver  or  by  the  seashore.  Indeed,  the 
case  of  Attomey^General  of  the  Straits  Settlemente 
V.  Wemyss,  13  App.  Cas.  192,  36  W.  B.  Dig.  203, 
seems  to  point  the  other  way.  There  the  dispute 
arose  between  the  Crown  and  a  Crown  lessee 
of  land  bounded  by  the  sea.  It  was  held  in  the 
colonial  courts  that  the  foreshore  did  not  pass  by 
the  lease,  and  from  this  there  was  no  appeal,  nor 
was  there  any  suggestion  in  the  argument  before  the 
Privy  Council  that  this  part  of  the  decision  was 
wrong.  What  was  held  both  in  the  colonial  courts 
and  by  the  Privy  Council  was  that  the  lessee  had  as 
such  a  right  to  use  the  foreshore  and  the  accretions 
to  it  for  access  to  the  sea.  I  am  not  satisfied,  there- 
fore, that  the  conveyances  were  effectual  to  pass  the 
strip  of  land  to  the  predecessors  in  title  of  the  plain- 
tiffs. I  think,  however,  that,  as  between  the  original 
grantor  and  grantees,  the  grantor  could  not  claim 
to  use  the  strip  which  remained  vested  in  him  for  any 
purpose  which  would  prevent  the  grantees  from 
having  as  free  and  effectual  access  to  the  sea  over 
that  strip  as  if  it  had  been  actual  seashore  vested  in 
the  Crown.  The  conveyances  were  made  in  order 
that  the  grantees  might  erect  seashore  residences  on 
the  plots  conveyed,  to  the  enjoyment  of  which  free 
access  to  the  sea,  so  far  as  the  grantor  could  give  it, 
would  in  ordinary  course  be  expected  by  the  grantees. 
The  plots  are  described  as  bounded  on  the  south  by 
other  land  of  the  vendor,  but  on  the  west  by  the  sea- 
shore. That  appears  to  me  to  show  that  it  was 
intended  that  the  plots  should  have  sea  frontages, 
and  that  it  was  not  the  meaning  of  the  parties  to  the 
deeds  that  the  grantor  should,  as  between  himself 
and  the  grantees,  be  treated  as  retaining  an  interest 
in  the  land  on  the  west  which  would  interfere  with 
the  grantees'  access  to  the  sea.  In  my  judgment, 
therefore,  the  grantor  and  the  defendants  as  his 
successors  in  title  are  precluded  from  setting  up  as 
agidnst  the  plaintiffs  ihai  the  land  to  the  west  of  the 
boundary  shown  in  the  plans  on  the  conveyances  is 
not  ''seashore "  in  the  strict  legal  sense,  so  as  to 
interfere  with  the  plaiatiffs'  access  to  the  sea.  For 
this  I  think  that  the  case  of  BoherU  v.  Karr,  1  Taunt. 
495,  followed  and  approved  in  Eepley  v.  Wilkea,  L.  B. 
7  Ex.  298, 20  W.  B.  Dig.  29,  is  an  authority.  I  think, 
therefore,  that  relief  ought  to  be  given  on  the  basis  of 
the  decision  in  Attomey-Oeneral  of  the  Straits  Settlement 
V.  Wemyes,  which  I  understand  to  mean  that  the  plain- 
tiffs are  entitled  to  free  and  unrestricted  access  to  the 
sea  from  every  part  of  their  frontages  over  every  part 
of  the  strip  of  land  now  in  question.  I  am  unable, 
however,  to  see  that  the  conveyances  contain  aver- 
ments of  that  precise  and  certain  character  which 
would  estop  the  defendants  from  claiming  any  legal 
interest  in  this  strip  of  land. 

Appeal    diimiseed   in    euhetance  although  t?ie  form 
of  Swinfen  Eady t  J.^8,  declanUion  was  varied. 

Solicitors  for  appellants,  i2(m/c^;^e,  Bawle,  ds  Co,, 
for  Weld,  liverpo^. 

Solicitors   for   respondents,   Sharpe,  Parkers^    for 
Fayne,  Frodsham,  &  Bewlay,  Liverpool. 
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In  rb  Ambler. 


OomtT  OF  Affxai.. 


From  Ohan.  Div.  \ 

(Yaughan  Williams,  Bomer,  and  > 

Stirling,  L.JJ.)  ) 

In  re  Amblbr. 

WOODHBAD  V,  AMBLEB. 


March  31. 


(a.) 


Mairifd  woman— Executrix — Retainer — Lean  hyun/eto 
husband— Judicature  Act,  1875  (38  <fc  39  Vict,  c,  77), 
8,  lO-Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  «.  3. 

The  conjoint  operation  of  section  10  o/  the  Judicature 
Act,  1875,  and  section  3  of  the  Married  Women's 
Property  Act,  1882,  does  not  operate  to  alter  the  right  of 
retainer  by  an  executrix.  An  executrix  therefore  is 
entitled  in  the  course  of  administration  of  the  insolvent 
estate  of  her  husband  to  retain  out  of  assets  in  her  hands 
the  amount  of  a  debt  due  to  her  in  respect  of  moneys  lent 
out  of  her  separate  estate  for  the  purposes  of  his  business* 

This  was  an  appeal  from  a  deoiaion  of  Farwell,  J. 

The  action  was  brought  by  creditors  for  the 
administration  of  the  estate  of  James  Ambler,  who 
died  on  the  5th  of  June,  1901. 

By  his  will  he  appointed  his  wife  and  his  son  John 
Ambler  executrix  and  exeoator  of  his  will. 

The  testator's  estate  was  insolrent. 

The  master  by  his  certificate  allowed  as  a  proper 
payment  out  of  the  personal  estate  the  sdm  of 
£6,674  8s.  3d.,  which  had  been  retained  by  the 
widow  oat  of  the  assets  in  payment  of  a  debt  due  to 
her  from  the  testator  in  respect  of  advances  made  by 
her  to  him  for  the  porposes  of  his  business. 

Some  creditors  who  had  liberty  to  attend  the  pro- 
ceedings took  out  a  summons  to  vary  the  certificate 
by  disallowlDg  this  retainer. 

Farwell,  J.,  contrary  to  his  own  opinion,  held  that 
he  was  bound  by  the  dedsion  of  North,  J.,  in  In  re 
May,  38  W.  B.  765,  45  Cb.  D.  494,  to  allow  the 
retamer,  and  he  dismissed  the  summons. 

The  creditors  appealed. 

NeviUe,  K.C.,  and  E,  8.  Foird,  for  the  appellaats.— 
Farwell,  J.,  felt  himself  bound  by  the  decision  of 
North,  J.,  in  In  re  May,  Crawford  v.  May,  38  W.  B. 
765,  45  Oh.  D.  494.  But  by  lection  3  of  the  Married 
Women's  Property  Act,  1882,  a  debt  due  to  a  wife  is 
for  purposes  of  administration  postponed  to  the 
claims  of  all  the  other  creditors.  It  follows,  there- 
fore, that,  properly  speaking,  the  widow  nerer  had 
in  her  hands  any  funds  which  she  was  entitled  to 
retain  as  against  the  other  creditors  :  In  re  Whitaker, 
Whitakw  V.  Palmer,  49  W.  B.  106,  [1901]  1  Ch.  9.  In 
re  May  extended  the  principle  of  retainer,  and  it  was 
really  decided  on  the  footing  that  section  3  of  the 
Married  Women's  Propc^rty  Act,  1882,  was  not  ex- 
tended to  administration  of  insolrent  estates  by  lection 
10  of  the  Judicature  Act,  1875.  But  this  view  is  incon- 
sistent with  the  decision  of  the  Court  of  Appeal  in  In 
re  Leng,  Tarn  v.  Emmerson,  43  W.  B.  406,  [1895]  1 
Ch.  652.  This  is  really  an  attempt  to  extend  tHe 
right  of  retainer,  and  the  courts  haye  consistently 
opposed  such  extensions. 

The  following  authorities  were  also  cited  in  tho 
course  of  the  argument :  In  re  Baker,  38  W.  B.  417, 44 
•Ch.  D.  262 ;  Lee  v.  Nuttall,  27  W.  B.  805.  12  Ch.  D.  61  ; 
In  re  Maggi,  30  W.  B.  729,  20  Ch.  D.  546 ;  TalUt  ▼. 
Frere,  27  W.  B.  148, 9  Oh.  D.  560 ;  In  re  Hankey,  Smith 
▼.  Hankey.  47  W.  B.  444,  [1899]  1  Ch.  541 ;  In  re  Oenese, 
34  W.  B.  79,  16  Q.  B.  D.  700 ;  Slanning  ▼.  Style,  3  P. 
Wms.  334 ;  Ex  parte  Wills,  In  re  Whitmore,  2  M.  D.  & 
D.  504 ;  /Sander  v.  Heathfield,  23  W.  B.  331,  L.  B.  19 
Bq.  21;  In  re  Clark,  46  W.  B.  678.  [1898]  2  Q.  B  330. 


(a.)  Beported  by  J. 


I.  Stirukq,  Esq.,  Bamster- 
at-Law. 


Upjohn,  K.C.,  and  Ashton  Cross,  for  the  respondsnty 
were  not  called  upon. 

Yaughan  Williams,  L.J.— I  do  not  think  that  it 
would  be  right  for  us  in  this  case  to  depart  from  what 
ban,  to  my  mind,  been  already  decided  by  the  Court 
of  Appeal.     The  point  in  question  was  Gnginally 
decided  by  North,  J.,  in  In  re  May,    In  that  oaaa  a 
widow,  who   was   tJie    administratrix   of    her  late 
husband,  whose   estate  was   insolvent,  olaimewl    to 
retain  out  of   the  assets  oominsr  to  her  henda  as 
administratrix  l^e  amount  of  a  loan  whidi  die  bad 
made  to  him  out  of  her  separate  estate  for  thej 
pose  of  his  business.    NorUi,  J.,  allowed  that 
He  said:  "Now,  what  the  widow  olaima  to  do  is 
this :  She  is  the  legal  personal  repreeentatiTe  of  t^ 
deceased ;  she  has  got  into  her  hands  aaaets  to  a 
larger  amount  than  the  debt  which  is  due  to  her ;  die 
is  not  seeking  to  prove  for  her  debt,  but  Is  aeeihiug  to 
retain  it  out  of  the  assets  in  her  hands.    TbaX  ri^it 
she  seeks  to  assert  cannot  be  denied  unleaa  A%  is 
precluded  by  the  two  sections   to   whioh    I   have 
referred."  (Section  3  of  the  Married  Women's  Propscty 
Act,  1882,  and  section  10  of  the  Judicature  Act,  1875.) 
^*  But  a  right  of  retainer  is  not  affected  by  the  Jndieeluw 
Act  at  aU,  as  was  decided  in  the  case  of  Zee  v.  NmttaU,'* 
That  case  was  before  the  Married  Women's  Pim»eil| 
Act,  1882.    North.  J.,  proceeds  :  « It  is  said  that  i&s 
point  decided  there  was  that  an  executor  or  ftdiasai- 
trator  was  not  a  secured  creditor  by  reason  of  Mi 
having  a  right  to  retain.    I  do  not  think  tliat  mi 
the  only  question  decided.    The  decision  went  to  Iks 
extent  that  the  security  did  not  apply  to  a  rigiit  ts 
retain.    James,  L.J.,  said  (12  Oh.  D.,  p.  65):  *Ths 
sole  object  of  tJie  section,  as  it  appears  to  me,  was  ti 
get  rid  of  the  rule  in  Ohanoerv  under  whioh  s  setuisi 
creditor  could  prove  for  the  full  amount  of  his  debt,  aad 
realize  his  security  afterwards,  and  to  put  him  oo  ths 
same  footing  as  in  bankruptcy,  where  he  wms  c^ 
entitled  to  prove  for  the  balance  alter  realiang  or 
valuinff  his  security.    The  security  was  never  intendefl 
to  apply  to  retainer  by  an  executor.' "    XJndoidiiadly 
that  passage  which  was  cited  by  Ncffth,  J.,  from  the 
judgment  of  James,  L.J.,  is  open  to  this  observatioe. 
that  the  earlier  part  of  it  can  no  longer,  having  regard 
to  the  decision  in  In  re  Maggi,  be  coniddered  as  good 
law,  but   James,    L.J.,  does   say  that  the  aeetson 
was   never   intended   to   apply  to   retainer  by   aa 
executor.    The  question  that  we  have  to  decade  hers 
is  whether  the  eeotion  is  intended  to  apply  to  : 
by  an  executrix.    Now,  that  question  was 
really  by  the  Court  of  Appeal  in  the  case  of  In  rt 
Leng,    That  case  turned  upon  the  ocmibined  c£Eeot  of 
section  10  of  the  Judicature  Act,  1875,  and  sfetion  3 
of    the  Married  Women's  Propert;^  Act,  1882,  tte 
question  in  that  case  bdng  as  to  a  right  of  proof  of  a 
married  woman  in  the  administration  of  her  hnsban^ 
estate,  and,  the  court  having  arrived  at  the  conclusion 
that  there  was  no  right  of  proof,  lindley,  L. J.,  ssfs 
(1895,  1  Oh.  657):   ''This  conclusion  "—that  is ,  tbt 
conclusion  that  there  was  no  right  of  proof — **is  not 
inconsistent  with  In  re  May,  which  was  not  a  case  d 
proof,  but  of  retainer  by  the  wife  as  her  hnrt>and*s 
administratrix.    The  Legislature  has  not  yet  tbonght 
proper  to  alt^r  the  law  of  retainer,  and  section  3  d 
the  Married  Women's  Property  Act  is  not  sddresssd 
to  that  subject."    Then  when  Smith,  'L.J.,  oomes  ts 
deal  with  that  same  point  he  says  (1895,  1  Ch*  660) : 
''  In  the  first  place,  I  should  say  that  I  know  d  no 
case  which  deals  witii  the  conjoint  operation  of  seertna 
10  of  the  Act  of  1875  and  section  3  of  the  Act  of 
1882,  with  the  exception  of  In  re  May,  which  was  not 
a  case,  as  the  learned  judge  himself  pointed  ovt*  of 
the  widow  seeking  to  prove,  but  of  the  right  of 
retainer  by  the  widow,  to  whi<m  section  3  of  the  Asl 
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of  1882  did  not  apply."  Under  these  oironmitaDces  I 
do  not  think  that  we  ought  in  this  oonrt  to  say  that 
the  conjoint  operation  of  those  two  sections— section 
10  of  the  Judioatare  Act,  1875,  and  section  3  of  the 
Married  Women's  Property  Aet,  1882— does  operate 
to  affect  or  alter  the  ri^t  of  retainer. 

BoHXB,  L.J.— It  is  admitted  with  regard  to  the 
legal  point  that  we  have  to  decide  that  np  to  the 
passing  of  the  Married  Women's  Property  Act,  1882, 
there  was  the  right  of  retainer  by  the  exeoatriz,  the 
widow,  in  such  a  esse  as  we  have  to  deal  with.  The 
sole  point  is,  therefore,  whether  section  3  of  the 
Married  Women's  Property  Act,  1882,  took  away  that 
right  of  retainer.  Now,  section  3  of  the  Act  of  1882 
was  certainly  not  on  the  face  of  it  dealing  with  the 
qnestion  of  the  right  of  retainer  at  all ;  it  dealt  with 
the  question  of  proof;  and  after  section  3  was  passed 
the  riffht  of  retainer  might  well  hare  existed  while 
due  effect  is  given  to  the  provisions  of  section  3. 

As  was  pointed  out  by  my  lord  in  the  coarse  of  the 
•Tfnunent,  the  only  question  is  whether  you  can  infer, 
either  necessarily  or  clearly,  that  the  Iiegislature  by 
section  3  intended  to  take  away  that  right  of  retainer 
wrhioh  was  then  existent.  Idndley,  Ii.J.,  m  In  re 
Leng,  said  with  regard  to  that  very  point  that  the 
Liegislature  had  not  thought  proper  yet  to  i^ter  the 
Iaw  of  retainer,  and  that  section  3  of  the  MBxntd 
Women's  Proporty  Act,  1882,  is  not  addressed  to  that 
subject.  A.  li.  Smith,  L.J.,  in  his  judgment,  says  in 
effect  the  same  thing,  and  Lord  Halslniry  oononrTed 
in  the  judgments  which  had  been  delivered  by 
lindley,  L.  J.,  and  by  A.  L.  Smith,  L.  J. 

All  I  can  say  with  regard  to  this  appeal  is  that  I 
am  not  prepared  to  differ  from  those  statements  as  to 
the  effect  of  section  3  made  by  those  Lords  Justices 
and  by  Lord  Halsbury ,  and  under  those  dronmstances 
I  think  that  this  appeal  must  be  dismissed,  with  the 
usual  result  as  to  costs. 

Stiburg,  L.  J. — I  have  come  to  the  same  oondu- 
sion,  but  simply  because  I  defer  to  the  law  as  stated 
by  the  members  of  this  court  in  the  case  of  In  re 
Leng* 

Appeal  diimiued. 

Solicitors,  Johnson,  Weatherall,  <k  Sturt,  for  Wade, 
Bilhorough,  Tetley,  &  Co,,  BnAlord ;  Eelliwell,  Harby, 
&  Everehed,  for  Juhh,  Booth,  &  Eelliwell,  Halifix. 


StlA  ®outt  of  9u0tfa. 


Chan.  Div.     ) 
Kekewich,  J.  ) 


March  30 ;  April  7  ;  May  16. 


In  re  Aia)BEW*8  Trust. 
Oabteb  v.  Aia)BEW.  (a.) 

Trtui—BeiuUing  trtiet—Fund  raited  by  euheeripiion  for 
the  education  of  certain  children — Children  attain  full 
age — Unapplied  aurplus — No  resulting  truet  for  «ti&- 
scribere — Fund  divided  among  children, 

A  fund  was  raised  by  subscription  in  1889  for  the 
education  of  this  children  of  the  late  Bishop  of  Jerusalem. 
In  a  Utter  written  by  the  collector  of  tne  fund  U  was 
slated  that  *'  it  was  not  intended  for  the  exclusive  uee  of 
any  one  of  them  in  particular,  nor  for  equal  division 
among  them,  but  as  deemed  necessary  to  defray  the  ex- 
penses  of  all,  and  that  soUly  in  the  matter  of  education,** 

(a.)  Reported  bv  B.  Fbanklin  Stubbdtg,  Esq., 
Barrister-at-Law. 


All  the  children  Tuid  now  attained  full  age.  The  expenses 
of  their  education  having  been  defrayed  partly  out  of 
iheir  father*  s  estate  and  partly  out  of  this  fund,  of  which 
a  balance  remained  unexpended,  the  children  claimed 
that  this  balance  should  be  divided  among  them  in  the 
proportion  in  which  the  shares  of  their  father* s  estate  had 
been  diminished  by  payments  for  their  education  and 
maintenance. 

Held,  that  there  was  no  resulting  trust  in  favour  of  the 
subscribers,  the  term  "  education  "  being  construed  in  the 
broadest  sense  and  as  only  an  indication  of  the  motive  of 
the  gift,  and  that  the  division  of  the  balance  of  the  fund 
ought  to  be  among  all  the  children  equally^ 

Adjourned  summons. 

The  question  for  decision  in  this  case  was  as  to 
the  disposition  of  a  certain  fund  raised  for  the  edu- 
cation of  the  children  of  the  late  Bishop  of  Jerusalem, 
all  the  chUdroi  having  now  attained  full  age,  whether 
there  was  a  resulting  trust  in  favour  of  the  sub- 
scribers to  the  fund,  or  whether  it  should  be  divided 
among  the  children,  and  if  so  in  what  proportion. 

The  late  Dr.  Barclay,  Bishop  of  Jerusalem,  died  on 
the  22nd  of  October,  1881,  leaving  his  widow  and 
seven  children,  the  plaintiffs  in  the  present  action,  all 
of  whom  at  that  time  were  infants. 

By  his  will  he  devised  his  real  estate  in  Ireland  to 
his  eldest  son  J.  W.  Barclay  as  tenant  for  life,  and 
he  gave  all  the  residue  of  his  real  and  personal 
estate  to  trustees  in  trost  for  his  wife  for  ufe  and 
after  her  death  for  all  his  children  other  than  the 
said  J.  W.  Barday,  with  power  to  the  trustees  to 
apply  the  whole  or  such  part  as  they  should  think 
fit  of  Uie  income  of  the  share  of  any  child  for  the 
maintenance  and  education  of  sudi  child.  He 
appointed  his  wife,  the  Bev.  W.  W.  Andrew,  and  the 
defendants  A.  A.  Andrew  and  J.  S.  E.  Moss,  and  tiie 
survivors  or  survivor  of  them,  to  be  executors  and 
trustees  of  his  wilh 

The  widow  died  on  the  5th  of  March,  1882,  and 
Bev.  W.  W.  Andrew  died  on  the  21st  of  November, 
1889. 

A  shoit  time  previous  to  the  death  of  the  bishop  a 
sum  of  £200  was  subscribed  by  friends  for  the 
purpose  of  purchasing  a  seal  for  the  Biihoprio  of 
Jerusalem,  but  such  seal  had  not  been  purchased  at 
the  time  the  bishop  died. 

After  the  death  of  the  biihop  Oanon  Barrington 
raised  by  subscriptions  among  the  friends  of  the  late 
bishop  a  fnnd  of  about  £700  for  the  education  of  the 
childinBu,  and  the  £200  raised  for  the  purchase  of  the 
seal  was,  with  the  consent  of  the  subscribers,  added 
to  the  £700. 

The  money  was  pud  into  a  bank  in  the  names  of 
the  trustees  of  the  bishop's  will,  with  power  to  the 
defendant  A.  A.  Andrew  to  draw  upon  it  for  the 
education  of  the  children,  and  he  withdrew  from  time 
to  time  certain  sums  for  those  purposes. 

In  August,  1889,  Oanon  Barrington  (who  died  in 
1897)  wrote  a  letter  as  to  the  objects  for  which  the 
fund  was  raised,  of  which  the  following  is  an  extract : 
"I  beg  to  say  with  regard  to  the  money  which  I 
collect^  from  my  friends  for  or  towards  the  educa- 
tion of  Bishop  Barclay's  children,  that  it  was  by  no 
means  intended  for  the  exclusive  use  of  any  one  of 
them  in  particular,  nor  for  equal  division  among 
them,  but  as  deemed  neceasary  to  defray  the  expenses 
of  all,  and  that  solely  in  the  matter  of  education.  It 
was  paid  into  the  ijondon  and  County  Branch  Bank 
at  Hertford,  at  which  I  gave  instructions  to  answer 
the  draft  of  Mr.  Andrew,  to  whom  I  gave  the 
authority  personally.  Whether  he  invests  it  in 
stock  I  do  not  know,  feeliog  as  I  did  that  it  would  be 
wanted  for  current  expenses,  whether  of  Luda  or 
Joseph  and  the  others  in  turn." 
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How  much  of  the  said  anm  was  expended  for 
eduoation  sod  maintenanoe  of  the  children  was  not 
known,  but  in  1889  the  money  was  invested  in  the* 
purchase  of  seven  shares  in  the  London  and  Ooonty 
Banking  Co.  (licnited),  and  the  dividends  that  have 
aoomed  amount  to  £460  4«.  The  value  of  the  fund  at 
ihe  present  time  was  about  £1,140. 

The  eldest  son  did  not  participate  in  the  residuary 
estate  of  his  father,  and  the  cost  of  his  eduoation  and 
maintenance  were  defrayed  out  of  the  rents  and 
profits  of  the  Irish  estate,  and  the  defendant  A.  A. 
Andrew,  who  collected  the  rents,  expended  on  that 
account  £562  5i.  lid.  in  excess  of  the  rents  received, 
and  he  claimed  to  be  recouped  that  amount  out  of  the 
eldest  son's  share  of  this  fund. 

The  expenses  of  the  education  and  maintenance  of 
the  other  children,  with  the  exception  of  two  who 
were  adopted,  were  paid  for  to  a  very  large  extent  by 
the  trustees  out  of  llie  children's  expectant  shares  of 
their  father's  residuary  estate.  The  total  payments 
so  made  amounted  to  over  £2,400. 

A  receivinff  order  had  been  made  against  one  of 
the  sons  and  he  had  been  adjudicated  a  bankrupt  and 
a  receiver  of  his  estate  appointed. 

This  originating  summons  was  taken  out  by  the 
seven  dhil£en  of  the  bishop  against  the  two  surviving 
trustees,  A.  A.  Andrew  and  J.  S.  E.  Moss,  and  a  Mr. 
Hanbury  Barday,  who  was  idso  made  a  defendant,  as 
it  was  thought  that  he  was  an  original  subscriber  to 
the  fund,  bat  afterwards  the  name  of  Mr.  Bobert 
Barclay  was  substituted  as  it  was  proved  that  the 
latter  and  not  the  former  was  a  subscriber,  but  the 
affidavit  verifying  this  was  not  filed  at  the  first 
hearing. 

The  summons  asked  that  the  seven  shares  in  the 
London  and  County  Banking  Co.  (Limited)  and  the 
accumulated  dividends  thereon  amounting  to  £460 
should  be  divided  among  the  plaintiffif  in  proportion 
to  the  amounts  by  which  their  respective  fortunes 
under  the  will  of  their  father  had  been  diminished  by 
payments  for  their  respective  education  and  main- 
tenance, and  in  the  alternative  that  it  might  be 
declared  between  whom  and  in  what  proportions  the 
said  shares  and  cash  ought  to  be  divided* 

E,  W.  MarieUi,  for  the  plaintiflEs. — ^The  question  in 
the  present  case  is  whether  there  is  a  resulting  trust 
in  favour  of  the  subscribers  in  respect  to  a  fund  that 
was  raised  for  the  education  of  the  plaintiffs  when 
they  were  children  or  whether  the  hind  should  be 
dinded  among  the  children.  The  only  evidence  of 
the  intention  for  which  the  fund  was  raised  is  con- 
tained in  the  letter  of  Canon  Barrington,  which  says 
that  it  was  subicribed  for  the  education  of  ail  the 
children.  The  children  claim  the  fund  on  the  ground 
that  the  fund  was  subscribed  for  their  benefit  and  to 
relieve  their  own  small  fortunes  of  the  expenses  of 
their  education,  and  that  as  large  sums  which  exceeded 
the  value  of  the  fund  were  paid  for  their  education 
and  maintenance  out  of  their  own  fortunes  they 
ought  to  be  recouped  out  of  this  fund  as  far  as  it 
would  go  the  amounts  so  expended.  The  purpose  for 
which  the  fund  was  subscribed  has  not  failed,  as  it 
can  be  used  to  replace  so  much  of  their  own  money  as 
was  used  in  their  eduoation.  The  case  of  In  re  TrtAsU 
of  the  AbhoU  Fund,  48  W.  B.  541,  [1900]  2  Ch.  326, 
which  at  first  sight  looks  very  similar  to  the  present 
case,  will  be  found  when  it  is  carefully  looked  at  to  be 
entirely  different.  The  subscribers  to  the  fund  in  the 
present  case  never  intended  to  get  their  money  back, 
they  subscribed  it  for  the  benefit  of  the  children  of 
their  deceased  friend,  the  children  are  alive,  and  to 
use  the  fund  as  is  suggested  will  stiU  be  for  their 
benefit.  The  object  for  which  the  fund  was  raised 
not  having  failed,  there  ia  no  resulting  trust  in  favour 
of  the  subscribers. 


A.  J.  Spencer^  for  A.  A.  Andrew,  one  of  the  two 
surviving  trustees  of  the  will  and  also  of  the  fond.— 
My  client  has  a  daim  as  against  the  eldest  aoo,  who 
was  not  entitled  to  share  in  the  residuary  estate  of  the 
bishop.  He  was  tenant  for  life  of  the  Irish  estate,  of 
which  Andrew  received  the  rents,  and  advanced  ow 
£500  more  than  he  received  to  pay  for  the  boy's 
education  and  maintenance.  Whoever  share  ia  gtven 
to  the  eldest  son  ought  to  be  paid  to  Andrew,  in  order 
to  recoup  him  for  that  outlay.  He  thought  that  the 
fund  was  subscribed  for  the  benefit  of  tro  eldest  son 
only,  as  he  did  not  share  in  the  residuary  estate  of  hk 
father,  but  cannot  contend  that  now  in  the  iaoe  of 
Canon  Barrington's  letter. 

Houfland  Jackwn,  for  J.  S.  K.  Moss,  the  other  tnutss. 
— My  client  severed  because  Andrew  set  up  a  tmst  of 
the  whole  fund  in  favour  of  the  eldest  son.  Mid  also 
made  a  personal  claim  to  be  recouped  out  of  the  eldest 
son's  sluffe.  My  client  always  understood  that  tht 
fund  was  for  the  benefit  of  all  tiie  children. 

M.  Z>.  Warmington,  for  Bobert  Barday,  m  aiibaQriber 
to  the  fund. — ^I  am  instructed  to  support  the  pcessnt 
application ;  we  do  not  want  our  money  bacL 
[Kbxewioh,  J. — There  ought  to  be  aomtone  to 
oppose  this  application  on  bdialf  of  the  tubscnben, 
and  I  appoint  you  to  represent  the  bo^  d  sah- 
soribers,  provided  that  it  is  proved  that  lu.  Bobsrt 
Barclay  was  an  original  subscriber.]  Aoooidi^g  to 
the  letter  of  Canon  Barrington  the  money  wai  sob- 
scribed  for  the  education  of  the  children,  and  so  far 
as  the  money  has  not  been  so  expended  the  trost  for 
which  it  was  subscribed  has  faQed.  Where  tiiere  is  a 
trust  for  a  specific  purpose  and  that  trust  ftdls  or  tfa 
money  is  not  applied  for  that  speoifio  purpoae  thsvii 
a  rescdting  tmst  of  the  balance  to  the  settlor:  h  n 
aanderson'a  Trusts,  5  W.  B.  864,  3  E.  &  J.  497.  T^ 
only  otber  cases  are  cases  where  funds  have  \tm 
suMoribed  for  friendly  sodeties,  and  in  tiiose  oaaei  it 
has  been  held  tbatthe  donors  who  subscribed  for  thosi 
objects  had  no  right  to  have  their  money  hmnk  i 
But  those  cases  have  no  application  to  the  _ 
case,  where  the  money  was  subscribed  for  the^ 
tion  of  the  children.  When  the  education  of  tht 
children  was  completed  the  trust  came  to  an  end,  ss 
the  purpose  for  which  the  fond  was  raised  had 
completely  carried  out.  There  is  theref(»e  a 
ing  trust  of  the  balance  in  favour  of  the  sabacribs». 

L.  R.  Byland^  for  the  trustee  in  bankruptcy  ef 
M.  G.  F.  Barday.—Tbe  fund  ought  to  be  diitfirT 
among  all  the  children  equally. 

E.  YT.  Martdli,  in  reply.— The  letter  of  tiie  GsMi 
ought  not  to  be  construed  so  strictly  as  is 
for.  The  expression  "  wanted  for  ounent  < 
shows  that  the  obiects  for  which  the  fond  ^ 
cannot  be  confined  to  education.  The  fair 
tion  of  the  letter  is  that  the  fund  was  for  ^e 
tion  and  maintenance  of  the  children.  The 
having  two  funds  to  go  to,  the  children  ought  not  t: 
be  prejudiced  because  the  trustees  have  epptied  tte 
the  bishop's  residuary  estate  for  the  edna^kai  sed 
maintenance  of  the  children  rather  than  the  fooed  i^ 
was  raised  for  that  specific  purpose. 

CW.  adm.wwtL 

Eekbwioh,  J.— The  material  facts  in  the 
case    gathered  from  the  affidavits  are  as 
Bishop  Bardajr  died  on  the  22nd  of  October.  Irt^l 
leaving  seven  mfant  children.    A  proviaioQ  for  ^^~~ 
children  was  raised  by  some  of  his  friends.     Th 
evidence  of  the  precise  objects  of  that 
found  in  a  letter  of  Canon  Barrington, 
of  which  are  proved  by  a  copy.    Aooording  to 
letter  (written  in  August.  1889),  Canon 
himself  collected  the  moneys  suboocibed,  and  he 
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that  they  were  oolleoted  '*  for  or  towards  the  edooa- 
tion  of  Biahop  Barclay's  children,  that  it  was  by  no 
means  intended  for  the  exclosiye  use  of  any  one  of 
them  in  partictdar  nor  for  eqoal  division  among  them, 
bnt  as  deemed  necessary  to  defray  the  expenies  of  aU, 
and  that  solely  in  the  matter  of  edaoation."  How 
much  money  was  expended  on  these  objects  is  not 
known,  bnt  there  still  remains  a  sum  invested  in  seven 
shares  in  the  London  and  County  Banking  Co. 
(Limited^,  and  there  are  also  available  the  accumu- 
lated dividends  on  those  shares.  The  court  is  asked 
to  determine  how  these  shares  and  dividends  ought 
to  be  dealt  with,  all  the  duldren  being  still  aJive  and, 
of  course,  of  full  age. 

The  summons  is  framed  on  the  footing  that  the 
children  are  entitled  to  be  recouped  out  of  this  fund 
the  moneys  spent  on  their  maintenance  and  education 
out  of  what  cune  to  them  under  their  father's  will. 
They  were  entitled  to  some  fortune  under  that  will, 
and  apparently  it  was  in  part  applied  in  their 
maintenance  and  education.  If  the  proposed  plui 
were  adopted  each  child  would  take,  not  an  equal 
share  of  the  fund,  but  such  a  ^are  as  would  repre- 
sent the  amount  expended  on  his  or  her  education 
out  of  the  father's  estate.  The  children  are  all  con- 
tent that  this  should  be  done.  If  they  are  masters 
of  the  fuod  it  can  of  course  be  done  by  agreement, 
but  the  court  is  asked  to  decide  whether  that  is  right 
or  not,  and  it  is  necessary  that  the  point  should  be 
decided. 

The  proposed  mode  of  division  is  supported  by 
reference  to  the  judgment  of  Wood,  V.O.,  in  In  re 
Sanderson's  Trust,  6  W.  B.  864,  3  E.  &  J.  497.  There 
the  property  had  been  given  by  will  '*  to  pay  and 
apply  the  whole  or  any  part  of  the  rents,  issues,  and 
profits  for  and  towards  the  maintenance,  attendance, 
and  comfort "  of  John  Sanderson,  an  imbecile,  and 
as  a  matter  fact  all  that  was  necessary  for  his  main- 
tenance, attendance,  and  comfort  was  supplied  out  of 
the  income  of  the  trust  property,  so  that  no  such 
question  arose  as  is  here  suggested.  Bat  in  the 
oourse  of  the  argument  the  Vice-chancellor  inquired 
whether  John  Sanderson  had  been  maintained  in 
any  way  out  of  his  own  property,  and  in  ^s  judg- 
ment he  thus  states  his  reason  for  this  inquiry: 
"  I  think  he  had  a  dear  right  to  have  this 
fund  applied  for  all  purposes  requisite  for  his  main- 
tenance, attendance,  and  comforc.  If,  therefore,  he 
had  been  left  to  his  own  funds  for  his  maintenance, 
attendance,  and  comfort,  I  apprehend  tiiere  would 
have  been  a  clear  right  on  the  part  of  his  personal  re- 
presentatives to  have  that  fund  recouped.  Part  of 
the  persooal  estate  of  the  intestate  whom  they  repre- 
sent having  been  applied  for  his  maintenance,  att^d- 
anoe,  and  comfort,  when  another  fund  ought  properly 
to  have  been  applied  for  that  purpose,  they  would 
have  had  a  right  to  say,  recoup  the  fund  that  has  been 
so  improperly  applied  out  of  tbe  fund  which  was  given 
for  that  specific  purpose." 

I  should  certainly  be  disposed  to  follow  without 
hesitation  the  didum  of  the  Yice-Chancellor  if  I  saw 
my  way  to  apply  it,  but  I  do  not  see  my  way,  because 
the  equity  wmch  is  thus  asserted  could  only  arise  as 
against  a  stranger,  and  unlets  I  fiirst  decided  that 
apart  from  such  equity  the  fund  belonged  to  other 
persons,  there  would  be  no  ground  for  it.  Can  the 
fond  be  said  to  belong  to  other  ]3ersons  P  If  there 
are  any  such  they  must  be  the  ori^^nal  subscribers  to 
the  fund  and  their  legal  personal  representatives.  I 
have  been  referred  by  counsel  for  the  applicants  to 
In  re  AbboU,  48  W.  B.  541,  [1900]  2  Ch.  326,  but  it 
is  absolutely  different  from  th<)  case  now  before  the 
oourt.  There  a  fund  had  been  raised  for  the  mainten- 
ance and  support  of  two  distressed  ladies,  and  on  the 
death  of  the  survivor  there  was  still  money  in  the 


hands  of  the  trustees.  Stirling,  J.,  held  that  there 
was  a  resulting  trust  of  this  balance  for  the  subscribers. 
He  did  not  thmk  that  the  ladies  ever  became  absolute 
owners  of  the  fund,  and  probably  no  one  reading  the 
case  is  likely  to  differ  from  that  conclusion.  Here  I 
am  dealing  with  different  facts,  including  the  fact  that 
tbe  children  are  still  alive,  and  I  do  not  think  myself 
that  I  am  much  guided,  and  certainly  not  in  the 
slightest  degree  bound,  by  the  authority  of  In  re 
AbhoU. 

It  seems  to  me  that  the  guiding  principle  is  to  be 
found  in  several  authorities  examined  by  Wood,  V.C, 
in  the  case  to  which  reference  has  already  been  made. 
In  re  Sanderson's  Trust,  3  E.  &  J.  497,  and  in  the 
judgment  of  the  Yice-Chanoellor  in  that  case.  One 
passage  at  p.  503  may  be  usefully  cited :  **  There  are 
two  classes  of  cases  between  which  the  general 
distinction  is  sufficiently  dear  although  the  predie 
line  of  demarcation  is  occasionally  difficult  to  ascertain. 
If  a  gross  sum  be  given,  or  if  the  whole  income  of  the 
property  be  given,  and  a  special  purpose  be  assigned 
for  that  gift,  the  court  slways  regards  the  gut  as 
absolute  and  the  purpose  merely  as  the  motive  of  the 
gift  and  therefore  holds  that  the  gift  takes  ^eot  as 
to  the  whole  sum  or  the  whole  income  as  the  case 
may  be." 

Here  the  only  specified  object  was  the  education  of 
the  children.  But  I  deem  m3rself  entitled  to  oonstrue 
"  education  "  in  the  broadest  possible  sense,  and  not 
to  consider  the  purpose  exhausted  because  the  cMidren 
have  attained  such  ages  that  education  in  the  vulgar 
sense  is  no  longer  necessary.  Even  if  it  be  construed 
in  the  narrower  sense  it  is,  in  Wood,  V.C.'s,  language, 
merely  the  motive  of  the  gift,  and  the  intention  must 
be  taken  to  have  been  to  provide  for  the  diildren  in 
the  manner  (they  all  being  then  infants)  most  useful. 
Therefore  I  am  prepared  to  hold  that  tne  shares  and 
accumulated  dividends  belong  to  the  childreo,  and 
that  there  is  no  resulting  trust  in  favour  of  the 
subscribers.  The  only  remainins^  question  is,  in  what 
proportions  do  they  take?  The  letter  states  that  the 
fund  was  not  subscribed  for  equal  division  but  was 
intended  to  defray  the  expenses  of  ^  as  deemed 
necessary,  and  apparently  the  trustees  of  the  fund 
ex^dfled  their  discretion  in  dividing  the  money  as  far 
as  it  was  divided  at  all.  But  there  is  no  longer  any 
room  for  discretion,  and  I  think  the  only  sale  oourse 
is  to  hold  that  the  children  are  entitled  to  what 
remains  in  equal  shares.  The  trustee  in  bankruptcy, 
of  course,  taking  the  share  of  the  son  who  is 
bankrupt. 

The  eldest  son  was  entitled  under  his  father's  will  to 
some  Irish  property.  The  rents  of  that  property  were 
applied  by  the  defendant  Alfred  Andrew  for  the  educa- 
tion and  otherwise  for  the  benefit  of  that  ddest  son. 
They  were  not  snffident  for  that  purpose  and  the 
defendant  daiois  that  there  remains  due  to  him  in 
respect  of  expenditure  out  of  his  own  moneys  the  sum 
of  £562  5s.  lid.  I  understand  that  there  is  no 
objection  to  his  beioe  paid  this  sum  out  of  what  will 
now  be  comiog  to  the  ddest  son  and  the  order  may 
provide  for  that  without  my  dedding  whether  he  is 
or  is  not  entitled  to  it  as  a  matter  of  right. 

Solidtors,  Gush,  Phillips,  Walters,  &  Williams; 
H.  Lovibond ;  Mink,  Harvie,  May,  A  Co. ;  Stephenson, 
Harwood^  Henderson,  &  Witt;  Cameron,  Kemm,  <fc  Co. 
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June  21. 


Budkley,  J.  j 

GaBNBB  V,  WlNQROVB.  (a.) 

Limitation  StatuU8—Po88es$ion — Ditah'htg—  Claim  of 
in/ant  barred— Beal  Property  Limitation  Act,  1874 
(37  &  38  Vict.  c.  67). 

Where  the  adverse  poaseaaion  of  a  treapaaser  commencea 
aa  againat  an  owner  who  ia  under  no  disability  and  ia 
contintied  aa  againat  a  aubatquent  oumer  who  ia  an  in/ant^ 
the  infancy  of  the  aubaequent  owner  doea  not  arreat  the 
operation  of  the  atatute,  but  the  ireapaaaer^a  title  becomea 
abaolute  at  the  aame  date  aa  it  would  Juive  done  had  the 
oumerahip  of  the  original  owner  continued. 

AotioD. 

This  was  an  action  brought  by  the  trustees  and 
benefidaries  under  the  will  of  Frederick  Gamer, 
deceased,  to  recover  possession  of  certain^  freehold 
premises  which  had  baen  conveyed  by  an  indenture 
dated  the  12th  of  March,  1891,  to  their  testator. 

By  his  will  dated  the  6th  of  July,  1892,  V^ederiok 
Gamer  gave  all  the  residue  of  his  estate  (including 
the  land  in  question)  to  trustees  in  trust  to  divide  the 
same  equally  between  his  two  sons,  F.  W.  H.  Gtamer 
and  B.  H.  Ghimer,  upon  their  attaining  the  age  of 
twenty-three  years. 

The  testator  died  on  the  7th  of  July,  1892. 

His  son  F.  W.  H.  Gboner  was  bom  on  the  8th  of 
June,  1881,  and  his  son  S.  H.  Gamer  on  the  12th  of 
December,  1884. 

The  defendant  pleaded  the  Beal  Property  Limita- 
tion Acts,  and  that  he  had  been  in  possession  under  a 
verbal  tenancy  at  will  since  1883,  such  tenancy  having 
been  granted  by  the  predecessor  in  title  of  Frederidc 
Gamer.  The  creation  of  the  tenancy  in  the  year 
1883  was  not  disputed. 

Churchy  for  the  plaintiffs.— The  defendant  has  not 
acquired  a  good  title  as  against  the  sons  of  Frederick 
ChEuner.  His  possession  since  the  date  of  the  death  of 
Frederick  Gamer  must  be  deemed  to  be  possession  as 
bailiff  for  the  two  sons  during  their  infancy  and  the 
statute  does  not  run  during  the  period,  the  operation 
of  the  statute  bdng  arrested  until  the  persons  against 
whom  the  time  womd  otherwise  run,  cease  to  be  under 
incapacity:  Lewin  (Uth  ed.),  1088;  Crowther  v. 
Crowther,  5  W.  B.  237, 23  Beav.  305 ;  Quintonv.  Frith, 
Ir.  B.  2  Eq.  396.  413. 

He  also  referred  to  Faacoe  v.  8uHin,  8  W.  B.  130, 
27  Beav.  508;  Wall  v.  Stanwick,  35  W.  B.  701, 
34  Ch.  D.  673 ;  In  re  Hobba,  36  W.  B.  445,  36 
Ch.  D.  553 ;  and  Howard  v.  Earl  of  Shrewabury.  22 
W.  B.  290.  17  Bq.  378,  398.  [BXTCKLBY,  J. -Was 
there  in  any  of  these  cases  sudi  a  state  of  facts  as 
this— namely,  entry  by  C,  a  trespasser,  during  the 
life  of  A.,  and  continuance  of  C.'s  possession  after 
A.'s  death  against  his  infant  heir  or  devisee  B.  P]  No ; 
but  the  fact  of  the  defendant  having  entered  during 
the  testator's  lifetime  is  immatenal,  because  the 
infant's  title  does  not  commence  until  the  testator's 
death.  IBuckTnaater,  ^.C— There  was  such  a  case 
and  it  is  directly  against  the  plaintiffs'  contention. 
The  case  is  Murray  v.  Watkina,  62  L.  T.  796,  38 
W.  B.  Dig.  114.] 

Buckmaater^  K,C.^  and  Mark  Romer,  for  tbe 
defendant,  were  not  calltsd  upon. 

Buckley,  J, — ^The  decision  in  Crowther  v.  Crowther 
was  criticized  and  discussed  by  Sir  G^rge  Jessel 
in  Howard  v.  Earl  of  Shrewabury,  and  Mr, 
Church  has  kindly  read  to  me  the  observations  of 
Sir  George   Jessel  in  that  case  upon  Crowther  v. 


Crowther.        Those      observations     promutad    fte 

inquiry    whether  in  any  of   these  cases  tiiMe  iMli 

occurred,     that     the     trespasser     took  jwiewn 

while    the   owner   was   under    no   disaiihty,  aad 

continued  to  hold  adversely  to  a  subsaqveDt  owmt 

who  was  under  disability.    Mr.  Ohuroh  said  thai  mas 

of  the  decisions  did  go  to  that,  but  those  are  th«  iioti 

here.    Possession  was  taken  by  the  defendant  in  1883, 

and  he  remained  in  possession  against  the  tbsn  owiur 

until  1891,  and  after  that  date  against  Fredsriok  Qania 

until  his  death  in  1892.  from  which  date  the  posM- 

sion  has  been  oontioued  against  persons  under  dii- 

ability.    The  decision  of  Chitty,  J.,  in  Jfarrflj  t. 

WaMna  is  precisely  in  point.    There  the  moUwr  w, 

and  continued  until  1875,  undm  no  disalnlity.  She 

never  had  possession  of  the  estate,  and  upon  Imc 

death  in  1882  the  plaintiff  became  entitled  aa  im  u 

tail  to  possession,  and  it  seems  to  have  been  eoooe^ 

in  argument  that  as  regards  the  n^otherihe pamed 

nothing  by  her  subsequent  disability ;  but  it  vm 

argued  on  behalf  of  the  child  that,  as  ha  waisnte 

disability  at  his  mother's  death,  he  was  sntitlfld  to 

set  up  that  disabilily  to  prevent  the  statute  foraff 

running.     The  judgment  proceeded  upon  the  eoe- 

struction  of  the  Beal  Propiity  Limitation  A^  1874, 

section  1  of  which  says  that  no  penon  ji^a» 

any  entry  or  distress  or  bring  any  suit  to  iWOW«Jg 

land  after  twelve  years  from  the  time  that  <M|^ 

shall  have  first  aooraed  to  the  person  throu^M 

he  claims,  and  that  person  was,  in  that  oi«iV 

mother.    The  judgment  was  to  the  effect  thiM^ 

had  to  look  to  the  time  when  the  statute  <K>mi||||"^ 

to  run,  and  that  time  is  not  intermpted  bv  idbieqw 

disability.    I  can  only  say  that  I  adopt  tbs^ieM"J 

of  the  learned  judge  in  that  oaae.    I  ^    — 

action  with  costs. 


Solicitors.  Frockter  &  Crimea;  Franda  T,  /wo. 


Ohan.  Div.     )  jnnei 

Warrington,  J.  I 

Salomon  v.  Holb. 

Practice— Motion  to  atrike  out  defence— Mciumf^^i^ 
ment  in  default  of  defence— Joinder  of  mctiona--^^' 
27.  r.  11— Ord.  31,  r.  21. 

Where  a  plaintiff  moves,  under  ord.  31,  r.  21.  «•  J|J 
a  defendant  a  defence  struck  out  for  non-oomfiiaaee^ 
an  order  to  anawer  interrogatories,  there  ia  ^^^^ 
to  hia  joining  with  auch  motion  a  motion  for  ju^f^ 
upon  hia  atatement  of  daim  in  default  of  «A**f,'* 


auch  motion  for  fudameni  must 

aeparate  ordera  ahinUa  be  made.  ^^. 

In  re  Hartley,  91  Law  Timea  Journal,  229,  dtsoa^ 
and  followed. 

The  plaintiff  brought  this  action  lor  the  ^^^^^ 
land  agreed  to  be  s3d  to  him  by  the  def eiMl-Jt^ 
declaration  that  certain  farming  stock  and  ™P*J5^ 
uoon  the  land  were  included  in  tiie  sala»  ttA  ■* 


(a.)  Beported  by  H.  H.  KiNQ, 
Law. 


Esq.,  Barrister-at- 


upon  the  land 

various  accounts  of  a  complex  nature.  .x^uU 

The  statement  of  daim  was  delivered  on  tw  J» 
of  December,  1904.  *  n^  W 

The  defendant  deUvered  up  posseanoo  w  "•  IJ 
on  the  30th  of  Deoember,  but  as  to  the  otberi^ 
put  in  a  defence  deUvered  on  the  31st  d  ^^i 
1905,  denying  that  the  farming  stock  and  "j^JJJ^ 
in  question  were  or  had  ever  been  hispropenj* 
that  he  had  agreed  to  sell  them.  ^^^^^ 

The  plaintiff  took  out  a  summons  *«i»*««W^ 
and  on  the  4tii  of  May,  1905,  the  defso^T 
ordered  within  four  days  to  Mwwer  an  mt«tog^ 
as  to  whether  he  had  not  kept  the  Uaaiagf^^'^ 
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implements  iiunired  agaiast  fire.  The  defendant  failed 
to  comply  with  thii  oraer,  and  the  plaintiff  accordingly 
moved  under  ord.  31,  r.  21,  to  have  the  defence  itmok 
out,  and  he  joined  with  inch  motion  (and  in  the  same 
notice)  a  motion,  as  in  default  of  defence,  for  suoh 
judgment  as  upon  the  statement  of  daim  the  court 
mi^t  consider  him  entitled  to,  and  he  scheduled 
minutes  of  the  desired  order.  The  motion  for  judg- 
ment was  set  down  in  the  non-witness  list,  but  owing 
to  its  complicated  nature  the  case  was  not  fit  to  be 
heard  as  a  short  cause. 

A.  G,  NeihiU,  for  the  plaintiff. — If  the  plaintiff  is 
entitled  on  the  merits  to  have  this  defence  struok  out, 
which  is  a  discretionary  order,  then  he  may  obtain 
judgment  at  the  same  time  as  in  default  of  defence, 
for  the  former  order  is  not  an  order  which  require i 
service.  In  re  HtMrtley,  only  reported  91  Law  Times 
Journal,  ]p.  229,  clearly  justifies  that  proposition, 
although  m  that  case  uie  only  order  made  was  to 
strike  out  the  defence,  because  the  motion  for  judg- 
noent  had  not  been  set  down.  The  note  as  to  that 
CMC  in  the  Annnal  Practice,  1905.  p.  340,  is  insuffi- 
cient, and  does  not  indicate  what  the  decision  really 
was. 

Wabbihgtov,  J.,  after  holding  that  upon  the 
merits  the  plaintiff  wm  entitled  to  have  the  defence 
struok  out,  considered  that  In  re  Hartley  was  in  fact 
an  authority  for  the  course  suggested,  and  that  as  the 
present  case  had  been  set  down  on  motion  for  judg- 
ment, judgment  could  be  given  at  the  same  time ; 
but  there  would  have  to  be  two  separate  orders  to 
make  the  procedure  consistent. 

His  lordship  accordingly  made  one  order  strikiog 
oat  the  defence  and  another  order  (in  effSect)  in  the 
terms  of  the  scheduled  minutes. 

Solicitors,  DaUUm,  Son,  <k  Elliman. 


IN  BANKRUPTCY. 


(SgLS'j.)}  ^-y«'22. 

In  re  Hamilton,  Toung,  &  Co. 
Ex  parte  The  Tbxtsteb.  (a.) 

Bankruptcy— Bill  of  eaU^Bilh  of  Sale  Act,  1878  (41  & 
42  Vict.  c.  31),  s.  4. 

I^eiteri  of  lien  on  goods  in  the  actucU  poeeeseion  of 
third  parties,  given  by  merchants  to  hankers  as  security 
ykfr  loans,  come  within  the  exceptions  specified  in  section  4 
of  the  BiUs  of  Sale  Act,  1878,  and  therefore  do  not 
require  registration. 

Special  case  stated  by  the  judge  of  the  county  court 
s^t  Manchester  for  the  opinion  of  the  High  Goi^  upon 
m  question  of  law  under  section  97  of  the  Bankruptcy 
^ot.  1883. 

Messrs.  Hamilton,  Young,  &  Co.,  the  debtors,  were  a 
mercantile  firm  in  Manchester  dealing  in  cloth.  They 
-  -virere  in  the  habit  of  shipping  cloth  to  a  firm  called 
B  wiDg  A  Ck>.,  in  Oaloutta,  and  the  course  of  business 
-mmmm  for  Hamilton,  Young,  &  Oo.  to  purchase  grey 
oloth  in  Manchester,  have  it  bleached,  and  dyed  if 
neoessary,  then  padced  and  shipped  to  Oalcutta. 
*Wben  the  goods  were  purchased  they  were  sent  to  the 
1>leAdhers,  where  they  remained  to  the  order  of  the 
debtors,  and  such  of  them  as  from  time  to  time  were 
required  by  the  debtors  for  shipment  to  Bwing  &  Oo. 
-^nrere  delivered  by  the  bleachers  in  accordance  with 
tlie   directions  of  the  debtors.     In  order  to  obtain 

(€».)  Beported  by  P.  M.  Fbanokb,  Bsq.,  Barrister- 
at-Law. 


money  to  pay  for  the  goods  the  debtors  used  to  borrow 
from  the  National  Bank  of  India  (Limited),  drawing 
cheques  on  the  bank  which  were  duly  honoured,  and  at 
the  same  time  giving  as  security  letters  of  lien  in  the 
following  terms :    '*  We  beg  to  advise  having  drawn 

a  cheque  on  you  for  £ ,  which  amount  please 

place  to  the  debit  of  our  loan  account  No.  2  as  a  loan 
on  the  security  of  goods  in  the  course  of  preparation 
for  shipment  to  the  Bast.  As  security  for  this 
advance  we  hold  on  your  account  and  under  lien  to 

jou  the  undermentioned  goods  in  the  hands  of 

(here  followed  list  of  go^  and  name  of  bleachers) 
as  per  their  receipt  enclosed.  These  goods  when 
ready  will  be  uiipped  to  Oalcutta,  and  the 
bills  of  lading  duly  indorsed  will  be  banded 
to  you,  and  we  then  undertake  to  repay  the  above 
advance  either  in  cash  or  from  the  proceeds  of  our 
drafts  on  Messrs.  Bwing  &  Oo.,  Oaloutta,  to  be 
negotiated  by  you  and  secured  by  the  shipping 
documents  representinff  the  above-named  goods.  But 
in  no  esse  is  the  adUrance  to  extend  beyond  two 
months  from  the  date  hereof,  unless  by  special 
arrangement,  at  the  expiry  of  which  we  undertake 
to  repay  the  same  or  any  portion  thereof  then  out- 
stanaing.  Interest  on  this  advance  to  be  at  the  rate 
at  6  per  cent,  per  annum.  We  undertake  that  tiie 
goods  while  in  course  of  preparation  for  shipment  shall 
be  covered  against  fire  nsk  under  a  general  policy  of 
assurance  wmdh  we  shall  deposit  vnth  you." 

With  these  letters  of  lien  the  debtors  would  send  the 
receipts  of  the  bleachers  for  the  goods  specified  in  the 
letter.  As  soon  as  the  debtors  had  in  their  hands 
ready  for  shipment  to  the  East  goods  of  a  value  at 
least  equal  to  the  amount  of  one  of  the  cheques  thus 
drawn  upon  and  honoured  by  the  bank,  they  would 
invoice  and  ship  the  goods  to  Bwing  &  Oo.  in 
Oalcutta,  and  hand  to  the  bank  a  copy  of  the  invoice 
and  the  bill  of  lading  of  the  goods  so  shipped,  to- 
gether with  a  letter  signed  h^  them  (called  the  ship- 
ment letter),  and  a  trust  receipt  to  be  si^ed  by  Bwing 
&  Oo.  in  Ofldcmtta,  and  also  a  letter  of  mstructions  to 
the  bank  as  to  the  disposal  of  the  moneys  represent- 
ing the  value  of  the  goods. 

The  shipment  letter  was  as  follows  :  "  Having  this 

day  received  from  you  an  advance  of  £ beating 

interest  at  6  per  cent,  per  annum,  we  hereby  hand  you 
as  collateral  security  for  the  due  repayment  of  such 
advance  and  interest,  bills  of  lading,  invoices,  and 

policies  of  insurance  for packages  per  to 

Oalcutta,  as  described  at  the  foot  hereof,  which  docu- 
ments are  to  be  handed  to  your  Oalcutta  agency. 
Our  agreement  is  as  follows :  Firstly,  that  on 
arrival  of  the  documents  in  Oalcutta  Uiey  will  be 
handed  to  Messrs.  Bwing  &  Oo.  by  your  agents,  who 
will  receive  in  exchange  a  formal  lien  over  them  and 
the  ^oods  they  represented,  and  an  imdertakiog  to 
provide  for  fire  insurance.  Secondly,  that  within 
six  months  after  the  date  of  the  above  advance, 
Messrs.  Bwinff  A  Oo.  will  release  the  above  docu- 
ments ref errea  to  by  delivering  to  your  said  agent  a 
telegraphic  transfer  or  demand  draft  on  London  for 
the  equivalent  amount  of  the  said  advance,  together 
with  interest  at  6  per  cent,  per  annum  from  the  date 
hereof  until  approximate  due  date  of  arrival  in 
London  of  such  remittance." 

In  June  and  early  in  July,  1903,  the  debtors  had 
given  the  baxkk  letters  of  lien  on  goods  belonging  to 
tkem,  which  had  been  placed  with  bleachers  and 
dyers,  as  security  for  advances  amounting  to  about 
£6,000,  and  the  bleachers'  receipts  had  been  sent  with 
the  letters  of  lien  to  the  bank. 

On  the  13th  of  July  there  were  goods  to  a  large 
amount  in  the  hands  of  the  bleachers  and  dyers,  and 
also  in  the  warehouse  of  the  debtors. 

On  the  14th  of  July  the  bank  heard  rumours  as  to 
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High  Oox^s^ 


the  iolvency  of  tba  debtors  and  gare  the  blejiohftra 
and  dyers  notice  oUimiog  the  gooda  m  their  iiandi, 
and  alio  gave  the  debtora  notice  clwoiing  the  goo<lt 
in  their  wareliouiitj*  ^^^  j  i. 

On  the  24th  of  July  the  debtors  committed  an  ftot 
of  bankruptcy  to  which  the  title  of  the  trustee 
Filiated  b^k,  and  on  the  15th  of  AugfUBt  they  were 
adjudged  bankrupt  on  tfeieir  own  petition, 

■the  question  now  referred  to  tHe  High  Court  for 
deoittoo  WB«  whether  the  truttee  or  the  bank  wai 
entitled  to  the  goodn  in  the  hands  of  the  bleachers. 
The  truitee  contended  that  the  letters  of  hen  were  bills 
of  sale  and  reqnired  registration,  and  that  the  goods 
wereintbe  order  and  disposition  of  tbe  debtors  at 
dftte  of  the  commencement  of  the  bankruptcy. 

May  S.—Hamdt,  for  the  trustee,  contended  that 
the  bilU  of  lien  were  *'  deotarations  of  trust  without 
transfer"  within  the  d^flnitioti  of  a  bill  of  sale  m  ieo* 
tion  4  of  the  BiUs  of  Sale  Act,  1873,  and  that  the  goods 
were  not  pledged  to  the  b*nk  ^J^  ^^%^Pf.^  J^'^f- 

nor  were  the  dooumeoti  -  tranafera  m  the  oj-dinary 
course  of  businesa  '*  i  Tennant  y.  Hoimison  U  A.  a 
4H9,  36  W*  R.  Dig.  206.  He  also  oonteud.^d  that,  the 
Koods  being  still  in  the  warehouses  of  the  bleachers 
or  the  debtors,  and  not  io  the  custody  of  the  bank  on 
the  tilth  of  July,  were  within  the  order  and  disposi- 
tion of  the  bankrupts  at  the  dats  of  the  oommenoe- 
ment  of  the  bankruptoy, 

Schilhr,  for  the  bank.^Tbe  goo^s  were  not  in  the 
order  and  dispoiition  of  the  bankrupts  under  such 
circnmsUnces  that  any  riaputation  of  ownership  eirer 
arose  :  In  te  n^^ison  .t  Co,  [1904]  2  KB.  ^^i.^  A3  to 
these  dooumeots  being  bills  of  sale  the  Legislature 
never  inter.ded  that  this  clasi  ol  documents  s ho ud 
bo  deemed  to  be  biils  of  sale,  otherwise  a  bank  could 
not  advance  money  on  goods  in  the  ordinary  course 
of  business  unless  on  imported  goods  under  the  Bills 
of  Sale  Act,  1891.  They  are  **  documents  used  m  tne 
ordinary  course  of  buBtness  as  proof  of  the  possession 
or  control  of  goods"  within  the  exceptions  in  ee^Uon 
4  of  the  Bills  of  Sale  Act,  1878:  Merchant  Banking 
Co.  V.  Spoikn,  h.  B.  It,  11  Eq*  ^86. 

Eanmll.mTepXj.  cited  Farh^  v.  <^lf*J^^\^' 
39ft  19  a  B.  B.  494;  Jn  re  Omger,  46  W.  K.  144. 
r  18971  2  a  B.  461  ;  and  Ex  parU  Panomy  In  re 
Wwnienci,  34  W.  R-  329,  16  Q,  B.  D.  532. 

Cur,  adp,  vult* 

May  '*2  — BioeAM>  J-— The  real  question  in  this  case 
ia  whether  the  document  by  wMch  these  merchants, 
the  bankrupts*  purported  to  give  a  charge  m  favour 
of  the  bank  is  one  which  required  t«  be  r^ljatered  as 
a  bill  of  sale.  If  it  U,  the  question  submUted  to  the 
csourt  must  be  answered  in  favour  of  the  truitee.  The 
farm  of  the  document  is  set  out  in  the  special  case. 
It  is  addressed  by  the  bankrupts  to  the^  bank  and  it 
stales  that  the  money  borrowed  by  the  banknipls 
from  the  bank  is  a  -  loan  on  the  security^of  goods  m 
preparation  for  shipment  to  tbe^f '"  ^Kflli^tZ 
&,at  as  security  for  the  loan  the  banlnriipts  hold  the 
^ods  on  the  bank^s  account  and  under  lien  to  the 
bank  The  goods  are  then  particularized;  ana, 
anally,  there  is  a  statement  that  the  receipts  of  the 
bleachers,  in  whose  actual  poBsession  the  gooas  for 
the  time  being  are,  are  endosed  in  a  kttar  of 
hypothecation.  This  document  evidences  ^^ 
action  of  a  most  ordinary  kind  as  between  banker, 
and  merchants.  Buch  transactions  happen  by  the 
score  every  day  of  the  we.k  in  places  oi  business  like 
Manchester.  What  U  the  real  effect  of  it?^  No 
doubt  thephyiioal  possession  of  tt^e  goods  is  in  tne 
bleachers,  but  for  whom  do  ^^^T  ^l""^^  ^^^LJ 
think    that   by    the   inteutiou   of    all    parties   they 


hold  them  for  the  bank.     Such  is  clsirly  ^^^^^ 
tTon  of  the  bank  and  of  tha  merchant,  and  w0h 
also    is    the    int^otion    of    the   bleacher,    for  ti^ 
know  well    that    business  is    done  as  it   was  b« 
-that    their    reoeipti!  are    to  be    or    *»*yj^ 
as  the  receipts  were  used  in  this  ^^T^  *^tif^^ 
wiU  be  bound  to  hand  the  goods  to  the  t>«°»  « I*^  . 
todo  so.     The  document  is  therefore  ^'J*  ^^"^ 
Accompanied  by  a  transfer  of  P^^  "^""^ttSS^f™^ 
Thus  the  document  come-  within  ^^^  ^f  P*^i*^ 
tioned  in  section  4  of  the  Bilk  of  Sale  ^^T^^f^  Jf 
is  a  *'  transfer  of  goods  in  the  ordinary  ^^^^^^^ 
nes.  of  a  trade  or  calUng;*    The  *i^f  J°«f  *^  "J^^ 
be  described  as  one  which  is  "used  "V^'^^^.^^^fX 
course  of  business  as  P«>^*  ?/,  ^^t^^t'l^  "^ 
and  as  such  it  would  come  withm  €^e  «^^^P^  "^ 
not    necessary    to    consider  whether   ^b*    docoM^ 
comes  within  the  deanition  of  t^e  «^P^««^^  ^ 
Lie"  as  contiined  in  the  irst  ^}^^  ^l^'^'^lZ 
the  Act ;  the  important  que^Uon  is  ;^^^*^^\.^!j^ 
within  the  exceptions.     I  am  clearly  ^^^^^^J^^ 
it  does.     Of  the  authorities  cited  dunng  ^^le  jwgo- 
t^euts  it  is  sufficient  to  say  that,  so  far  *f  J^^^f?^ 
applicable  to  this  case,  they  ^^^PP^J^,  .^he  T!7|£±i^ 
^Another  point  was  taken  on  beha  f  ^^,  f  1^^ 
It  wat  said  that  the  goods  were  "^  *^^„™?5 
disposi^on  of  the  bankrupts  at  the  ^^'J^^f  ^^^J^ 
the  bankruptcy.  That  is  a  question  of  fact,  «a»« 
can  be  no  doubt  as  to  the  au.wer  ^,^^^^^^£ 
The  goods  were  no  doubt  the  goods  of  the  ^K»2 
sense  that  they  had  a  charge  on  t^em  \^fJ^J^ 
never  consented  to  the  goods  being  ,»^^^>»«  ™^ 
disposition  of  the  bankrupte  in  their  ^^^^ 
ness,  and  cerUinly  did  not  do  so  in  euoh  ^^«^ 
that  the  bankrupts  became  the  '\P^^^^,!^^, 'tj 

goods.  The  ^-^^^i°«^^^^^^.^5i^4f^"K  b1^ 
Si  the  case  of  hi  r«  mtson,  [1904]  -  K*  **"  J*Z 
AppS  an*^  disposes  of  the  contention  The  ^M 
submitted  to  the  court  must  be  ^^J^'^^  ^^^ 
the  bank.  The  trustee  must  pay  the  bank  s  oosti.  i» 
will  take  his  own  costs  out  of  tlie  estate 


Solicitors  for  the  trustee,  CheMUt  .fc  Ca,»  lor  B^lBt^ 
Worthington,  dc  JacMon,  Manchester* 
Solicitors  for  the  bank,  Bandermn  S  0&* 


Prob*  Drvp  &  Adm*  Biv, 
Admiralty. 

**Teik  Oi^  BxjuJ 


i    Nov,  8,18,1^;  DtcU 


to.) 


Ship*-€oUkion—IIartiii€li    Harbamr—O^mpmla0f 

pilotage* 


The  defindanii*   iiesstfl  was    brought    ti»*g^     ^    _ 
JIarhour  and  brought  to  anchorage  in  ^  Pf'^P**' Ijf'^Vj 
a  prop^y   li<^ns,d   pilot     ili€  pU^^g^   U^wB  ffo;^  9^ 

from  her  anchorage  to  Aer  heHK  ^nd  sl»«  •»  <i*?yv°y 
pilot,  did  damage  by  cQltiding  with  th*  P******^*  ^Jj 
It  appeared  that  there  was  u  cmk*iA  rmo^nutS  *r*™ 

Trinity  Hmie  of  giving  the  pik*t  /urUk^  rtmi^'^^ 
for  berthing  /its  tfeud  if  he  brout^M  A*r  «• /^^ 
anchonige,  arid  it  wa^  contended  17.        '      -*  wmm 
the  coTfipnUory  pilotage  ceaud  at  t  yge,      ^^ 

The  CGurt  held  that  the  owiipuf^firi/ jjOstflfB  •!■  ^ 
cettBe  when  the  ve9&el  wom  hroaghi  to  ftHemor^  M  «■•  f^ 
iinuing  at  the    time    af   the   e&Him^n^    nmd    tt<t 
de/endanU  were  not  Uahh. 


VoLLin. 


[July  15, 1906.] 
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Balhch,  for  the  plaintiff,  died  The  Servia  and  The 
CaHnthia,  46  W.  B.  492,  [1898]  P.  36. 

BailhacJiet  for  the  defendants,  oited  The  Righorg 
Minde,  8  P.  D.  132 ;  The  Mercedes  de  Larrinaga, 
[1904]  P.  216,  62  W.  B.  Dig.  166. 

The  facts  are  folly  stated  in  the  jadgment. 

GOBJBLL  Babnes,  J.,  in  giving  jadgment,  said: 
This  oaie  is  one  in  which  th«)re  has  been  a  statement 
of  facts,  in  the  nature  of  a  soecial  case,  and  raises  a 
point  as  to  compulsory  pilotage  in  the  port  of 
Harwich.  The  plaintiff,  Mr.  T.  J.  Morsran,  is  the 
owner  of  the  dredger,  The  Sliedrecht  11. ,  and  the 
d«fend«its  are  the  owners  of  the  Norwegian  steam- 
ship Ole  Bull.  On  the  12th  of  September,  1903,  The 
Sliedrecht  II.  was  lying  moored  at  or  near  the  west 
ride  of  the  West  Qoay  at  Harwich.  That  quay  is,  I 
nsderstand,  to  the  westward  of  the  railway  terminns 
at  Harwich,  and  it  is  shown  on  the  chart  that  there  is 
a  land  of  smi^  inlet  to  the  west  of  that  qnay.  Upon 
the  case  as  stated  it  appears  "  the  foreshore  to  the 
west  of  the  quay  has  been  dredged  out  in  the  manner 
shown  on  the  chart."  The  Sliedrecht  IL,  while  lying 
moored  in  the  place,  was  ran  into  and  damaged  by 
the  steamship  Ole  Bull,  and  at  the  time  of  that 
accident  The  Ole  Bull  was  on  a  yoyage  from 
ApaLachicola  to  Harwich  with  a  cargo  of  sawn 
wood  and  deals.  It  is  admitted,  by  paragraph  3 
of  the  statement  of  facts,  by  the  defendants  *'  that 
if  The  Ole  Bull  was  not  compnisorily  in  charge 
of  a  pilot  at  the  time  when  The  Sliedrecht  II. 
was  so  dunaged  the  plaintiff  is  entitled  to  recover 
damages  from  the  defendants  in  respect  of  the  said 
ooiliiion."  The  Ole  Bull  appears  to  have  been  brought 
into  the  port  of  Harwich  by  a  man  named  JohnChreen, 
who  was  a  pilot,  and  who  was  licensed,  amongst 
other  matters,  to  pilot  into  and  out  of  Harwich 
Harbour.  His  certificate,  according  to  the  date  on  it, 
must  have  been  granted  to  him  prior  to  the  time  of 
this  disaster.  The  date  is  the  14th  of  June,  1882. 
I  do  not  know  whether  it  is  renewed  from  year  to 
year,  but  this  case  is  treated  as  one  in  which  he  holds 
the  Trinity  House  licence  to  pilot  into  and  out  of 
Harwich  Harbour.  He  "had  boarded  The  Ole  Bull 
about  8.30  a.m.  on  the  12th  of  September,  near  tbe 
Sunk  Light,  aod  took  charge,  and  at  11.46  a.m.  he 
brought  The  Ole  Bull  to  an  anchor  in  the  Stour." 
That  is  northward,  just  a  little,  of  the  inlet  into 
which  she  was  to  be  moved,  and  is  within  the 
port  of  Harwich.  According  to  the  statement  of 
?«cts,  the  said  spot  where  she  was  anchored  *'  is  a 
usual  and  proper  place  for  vessels  to  lie  at  anchor 
and  to  discharge  cargo  when  unable  to  discharge 
at  a  quay."  Then  there  follows  this  important 
statement:  '*The  tide  had  not  then  flowed  suffi- 
ciently to  enable  The  Ole  Bull  to  reach  any  quay 
berth  at  Harwidi  at  which  her  cargo  might  be  dis- 
charged. While  The  Ole  Bull  wai  at  anchor  there 
she  was  visited  and  cleared  by  the  Customs  authorities, 
and  a  boat  was  sent  ashore  for  orders  as  to  the  place 
at  which  she  was  to  discharge  her  cargo,  which  were 
Kiven  for  the  west  side  of  the  West  Quay.  At  1  p.m., 
the  tide  having  flowed  sufficiently,  the  anchor  was 
under  lus  (the  pilot's)  orders  hove  up,  and  he  pro- 
ceeded to  navigate  The  Ole  Bull  to  the  place  at 
Harwich  where  she  was  to  be  discharged,  and  in 
tbe  course  of  such  navigation,  and  while  in  the  act 
of  going  alongside  a  berth  at  the  said  quay,  one 
rope  having  been  carried  from  the  ship  to  the  quay 
suid  made  fast  thereon,  and  while  navigating  over 
the  part  of  the  foreshore  so  dredged  out  as  afore- 
said. The  Ole  Bull  fell  against  The  Sliedrecht  IL  and 
did  the  damage  complained  of."    Now,  as  I  under- 


stand this  case,  or  this  statement  of  facts,  the  only 
question  I  have  to  determine  is  whether  the  pilotage 
is  compulsory  or  not.  I  understand  that  if  the  pilot- 
age is  comptdsory,  then  the  defendants  are  not  to  be 
treated  as  responsible;  whereas,  if  tbe  pilotage  is 
not  compulsory,  then  the  defendants  are  responsible. 
The  point  is  a  short  one,  and  the  main  contention 
whion  the  statement  of  facts  raises  is  simply  this: 
Whether  the  pilotage  ceased  to  be  compulsory 
when  TJie  Ole  Bull  came  to  an  anchor,  or  whether  it 
continued  to  be  compulsory  until  she  was  moored  to 
the  quay.  The  plaintiffs  say  that  the  pilotage  ceased 
to  be  compulsory  as  soon  as  the  ship  dropped  her 
anchor;  ^niereas  the  defendants  say  it  continued  to 
be  compulsory  until  the  vessel  got  to  the  quay.  There 
were  other  points  raised  as  to  the  preciie  wording  of 
the  Merchant  Shipping  Act,  and  so  forth,  but  I 
think  that  is  the  real  point  in  the  case.  Tbe  way  in 
which  the  plaintiffs  put  the  case  is  substantially  this : 
They  say  wat  this  pilotage  is  into  or  out  of  the  port 
of  Harwich — ^into  is  the  point  here — and  the  man 
who  pilots  gets  a  certain  rate,  set  out  in  paragraph  8 
of  the  statement  of  facts  for  piloting  from  sea  or 
Orfordness  to  Harwich  Harbour,  and  from  the  rolling 
grounds  to  Harwich  Harbour,  and  that  that  ra1« 
covers  what  he  has  got  to  do  to  bring  her  to  the 
anchorage ;  and  that  afterwards,  if  she  moved  from 
the  anchorage  to  a  berth  for  discharging  at  the  quay, 
the  ship  has  to  pay,  by  usage,  10s.  or  £1,  according 
to  her  tonnage,  for  the  pilot's  taking  her  from  the 
anchorage  to  the  quay  b^th  and  mooring  her.  The 
statement  of  facts  contsins,  amongst  other  things, 
this  paragraph:  "A  vessel  may  be  so  taken  from 
such  an  anchorage  to  a  berth  and  berthed  by 
an  unqualified  pilot  without  infringing  any 
regulations  of  the  port  or  any  orders  which  the 
harbour-master  is  legally  empowered  to  give.  Vessels 
which  arrive  in  Harwich  Harbour  in  charge  of 
compulsory  pilots  are,  in  fact,  frequently  left  by 
compulsory  polots  at  their  anchorage  and  then  taken 
from  anchorage  to  a  berth  and  berthed  or  so  moored 
at  Harwich  by  unlicensed  persons."  That  is  the  way 
in  which  the  plaintiffs  present  this  matter.  Shortly 
stated,  they  say  that  the  ship  was  compulsorily  piloted 
to  the  anchorage,  and  then  the  pilot's  duties  as  the 
compulsory  pilot  ceased,  and  from  the  anchorage  to 
the  quay  the  pilot  was  voluntarily  employed  at  a 
slight  additional  remuneration  of  10s.  or  £1.  The 
defendants  say  he  was  compulsorily  employed  right 
through,  from  first  to  last,  until  he  got  to  the  quay, 
and  that  temporary  anchoring  for  the  purpose  o(  tide 
makes  no  difference.  I  thought  at  the  time  when  this 
case  was  first  presented  to  me  that  the  facts— or 
perhaps  I  ought  to  to  say  the  law  as  stated — ^the 
statement  of  the  legal  position  of  the  parties,  or  those 
concerned  in  such  matters  as  this— the  pilots,  for 
instance — were  so  worded  as  to  state  the  law  and  to 
put  the  plaintiffs  out  of  court,  because  paragraph  6 
commences  with  this  statement:  ''The  said  John 
Green  might  have  been  properly  paid  off  and  dis- 
charged when  the  vessel  came  to  an  anchor  as  afore- 
said, but  he  remained  on  board."  That,  and  other 
passages  which  it  is  not  necetsary  to  go  through, 
taken  together,  led,  to  my  mind,  to  the  con- 
dnsion  that  as  tbis  case  was  drawn  it  was,  in  fact, 
stating  that  tbe  compulsory  pilotage  legally  deter- 
mined at  the  anchorage,  and  that  after  that  thero  was 
a  voluntary  agreement  to  proceed  on.  Toe  matter 
being  of  some  importance  outside  this  particular  case, 
because  it  affected  generally  the  question  of  pilotage 
at  the  port  of  Harwich,  the  case  was,  on  the  applica- 
tion of  Mr.  Bailhacbe,  adjourned  in  order  that 
evidence  might  be  given  as  to  how  this  matter  was 
dealt  with  and  how  the  question  arose.  I  think  this 
case  has  now  to  be  treated  as  if  those  statements  of 
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legal  effect  were  not  in  it — I  mean  one  must  jodffo 
of  the  ease  as  to  the  law  applicable  to  the  facts  ptrtly 
npon  the  evidence  given  and  partly  npon  the  state- 
ment. Taking  all  those  facts  together  I  think  there 
is  nothing  in  this  case  to  show  that  anything  took 
place  between  the  master  and  the  pUot,  if  it  were 
material  at  all,  which  had  the  effect  of  making  a 
distinct  new  bargain  between  them.  The  pilot  went 
on  from  the  anchorage  to  the  qnay,  and,  wlmtever  the 
legal  position  is,  that  muit  be  determined,  I  think, 
apart  from  any  special  contract  that  was  made  between 
the  parties.  They  seem  to  have  gone  on  in  what  may 
be  called  the  ordinary  coarse  of  basinets.  What  does 
that  ordinary  course  come  to  be?  It  seems  to  me 
that  ordinary  course  leaves  the  matter  open  to  decision 
as  to  what  is  the  real  legal  obligation  and  daty 
of  the  two  parties ;  that  is  to  sav,  whether  pilota^ 
into  Harwich  means  pilotage  to  uie  place  where  the 
ship  is  destined  to  be  discharged,  or  means  pilotage  to 
any  spot  in  the  harbour  where  she  may  chance  for 
temporary  purposes  to  be  brought  to.  I  say  that 
because,  although  the  evidence  given  1^  Mr.  Keigwin, 
and  the  other  matters  which  have  been  partly  shown 
by  the  papers  and  partly  shown  by  the  statement  of 
fact,  do  show  that  as  a  matter  of  fact  pQots  hive  been 
paid  their  pilotage  rate  for  proceeding  to  an  anchor- 
age, and  have  obtained  a  payment  afterwards  of  some 
small  sum  for  taking  a  vessel  from  an  anchora^  to 
the  proper  place  of  discharge,  the  impression  which  I 
have  received  from  all  the  matters  which  have  been 
placed  before  me  is  that  the  pilots  have  really 
succeeded  in  getting  this  extra  payment  because  of 
the  fact  that  they  are  delayed  when  they  come  to  an 
anchorage,  and  have  to  waste  time  waiting  till  the 
ship  can  be  moved  into  the  place  to  whush  she  is 
destined  to  be  moved.  They  have  succeeded  in 
getting  that  sum — whether  right  or  wrone  in  getting 
it,  they  have  succeeded  in  getting  it — I  thmk  the 
papers  show  that—and  since  the  matter  has  been 
brought  out  more  prominently  there  has  been,  as  I 
understand,  an  alteration  made  by  the  Trinity  House. 
Tlie  circular  put  before  me  is  dated  the  1st  of  March, 
1904,  and  relates  to  the  Harwich  district,  and  it  contains 
the  rates  from  the  sea,  dc,  to  Harwich  Harbour,  and 
gives  the  figures.  Then  it  contains  a  paragraph 
which  says  fiiat,  **  in  addition  to  the  above  rates  uie 
following  charges  for  any  of  the  undermentioned 
services  shall  be  paid— namely,  for  removing  a  vessel 
from  her  moorings  or  at  anchor  to  any  part  of  the 
harbour  and  leaving  her  berthed  in  safety,  or  for 
piloting  into  Felixstowe  Dock  and  berthing  the  vessel 
at  the  request  ef  the  master,  for  either  of  these 
services  10s.  for  vessels  of  600  tons  register  and 
under,  15s.  for  vessels  exceeding  600  tons  and  under 
1,000  tons,  and  20s«  for  vessels  above  that  tonnage." 
So  that  substantially  this  circular  in  a  sense  authorized 
what  has  been  going  on  for  some  time,  apparently, 
namely,  a  rate  changed  into  the  harbour,  and  an 
extra  charge  if  the  vessel  is  removed  from  moorings 
or  anchor  to  any  part  of  the  harbour  and  berthed  m 
safety.  To  my  nund,  however,  that  reidly  gives  the 
go-by  to  the  true  question  in  the  case,  which  is,  what, 
according  to  law.  is  the  du^  of  the  pilot  on  the  one 
hand,  and  the  obligation  of  the  shipowner  on  the 
other,  with  regard  to  the  termination  of  the  com- 
pulsory employment  P  What  I  mean  is  that  even  if 
there  is  an  extra  rate  now  to  be  paid,  or  an  extra  rate 
was  in  former  times  asked  for  ana  obtained,  for  taking 
the  vessel  from  the  spot  at  which  shehas  anchored  to  the 
berth,  that  is  not,  to  my  mind,  at  all  conclusive  of  what 
the  compulsion  is  ana  when  the  compulsion  oeased. 
The  compulsion  seems  to  me  to  turn  upon  the  true 
construction  of  the  Acts  of  Parliament,  or  rather  the 
Acts  cdupled  with  the  licence  as  to  what  is  to  be 
dona.    It  «s  admitted,  for  the  purpose  of  this  case. 


that  the  jmlotage  is  compulsory  into  and  out  of 
Harwich  Harbour,  and  so  the  questioQ  oomsi  to  1m, 
what  is  pilotage  into  Harwich  Harboor?  Dm  it 
mean  that  the  uiip  is  to  be  brought  to  any  point  in 
Harwich  Harbour  at  which  she  is  compelled  to  itoo, 
and  then  the  pilotage  ceases  to  be  oompnliorj?  Or 
does  it  mean  compulsory  as  long  as  she  if  atiU  pro- 
ceeding to  the  destination  in  the  port  to  wbich  ibe 
has  to  go  ?    The  point  that  is  exactly  to  be  decided  ii 
not,  as  far  as  I  can  ascertain,  covered  by  any  diatinet 
authority,  and  the  only  observations  wluoh  I  can  fiod 
which  seem   to   me  directly  to  bear  upon  it  an 
observatioos  which  I  myself  made  in  the  osie  of  Tk 
Mercedes  de  Larrinaga.    That  case  is  reported  in  LS. 
1904  P.  and  the  observations  to  whidi  I  refer  will 
be  found  on  pp.  2S0-232.    Now,  I  think  one  mifM 
consider  this  case,  first  of  all,  from  whet  woeld  1m 
the  position  if  the  vessel  had  been  bron^t  ttragU 
from  the  sea  to    the  mooring  berth,  wiihoitay 
interruption  at  alL    It  seems  to  me  that  the  pOotigi 
would  be  compulsory  from  first  to  last     It  would  bi 
pilotage  into  the  harbour  and  Tnlotsge  to  t  pant 
wnich  was  already  fixed  upon.    Tuen  the  qnaition  a 
can  it  make  any  difference    whether  the  iliip  ii 
anchored,  compnlsorily  or  temporarily,  beosma  of  tk 
state  of  the  tide  P     I  cannot  see  that  it  makaia; 
difference  at  all.     If  it  didit  wouldbeidfiMlo 
anchor  the  ship  at  any  spot  within  the  Hoaiiid't^ 
harbour,  and  then  say  the  pilotage  oeased  1 0^* 
see  no  differeoce  between  the  two  poiitioof.  liff'f 
to  me  that  what  is  pilotage  into  a  harbour,  vhsiii 
is  left  general,  must  be  determined  by  the  pl««  u 
that  hurbour  to  which  the  veesel  is  intended  ords- 
tined  to  go,  and  if  for  any  temporary  porpNoaa^' 
interrupted  in  getting  there,  because  of  tide,  w 
fog,  and  so  forUi,  she  is  none  the  less  in  itioeo^ 
the  place  to  which  she  has  to  go.     I  take  the  fSB* 
view  of  this  caie  which  is  presented  by  aoaae  A  tkfi* 
Mersey  cases  which  deal  with  inward  hooad  tH^ 
and   are   practically   on   the    same  lines.     ^ 
cases  are  referred  to  in  the  judgment  I  Rsfe  »^ 
Servia  and  The  Oarinthia.    Toerefore  I  d9  nottii" 
it  would  have  made  any  diffierenoe  if  there  htd  b^ 
any  independent  arrangement  f or  paymeot  ftoav 
anchorage  to  the  berth ;  but  there  was  not,  in  "^ 
any  arrangement,  and  it  was  left  open,  on  the  fojoif 
of  what   was  usually  done    in  the  port   I  ^ 
therefore,  notwithstanding  the  fact  that  eztia  PT 
ment  has  been  asked  for  and  aeems  noir  to  be  i<^ 
larly  made,  that  it  makes  no  difference  with  i^ 
to  the  compulsion,  but  only  fixes  the  rate  of  ^Pf^ 
The  result,  in  my  judgoient,  is  that  TheOUM^ 
oompulsorUy  in  charge  of  a  pilot  at  the  tiaw^** 
said  collision,  and  I  understand  from  thsilsteaNeU 
facts  that  if  the  court  shall  be  of  that  opioios  jtf; 
ment  is  to  be  pronounced  for  the  defendssta,  ^ 
costs. 

Thb  Coubt  ordered  the  defendants  to  pay  t^  ^ 
of  the  adjournment     * 

Solicitors  for  the  plaintiff,  Bawle,  Johmtm  ^  '^ 
for  Ward  &  Hugh-Jones,  Harwich. 

Solicitors  for  the  defendants,  Thomoi  Oooperi  " 
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|Qou0e  Of  lotba^ 

Prom  O.A.  )  .^  .|  - . 

(England).  \  ^P'"  ^^• 

SoTTTH  Wales  Miners'  Federation  and  Others 
V.  Glamorgan  Coal  Co.  and  Others,  (a.) 

Tnzde  union — Master  and  workman — Procuring  hreaeh 

of  contract— Just  catue  or  excuse — Malice — Bon&  fide 

advice. 

The  absence  of  malice  or  sinister  motives  is  not  a  legal 
justification  for  persons  procuring  a  breach  of  contract  by 
others. 

The  South  Wales  Miners*  Federation  directed  the  men 
to  stop  work,  which  tJiey  did,  on  certain  days,  and  t?iereby 
occasioned  loss  to  the  employers.  There  was  no  personal 
animus  agaimst  t?ie  masters,  but  it  was  considered  thai 
the  workmen  would  benefit  by  cm  ultimate  advance  in  the 
price  of  coal. 

Held,  that  an  action  by  the  employers  against  tJie 
federation  would  lie. 

Decision  of  the  Court  of  Appeal  (52  W.  R.  165,  [1903] 
2  K.  B.  545)  affirmed. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Bomer  and  Stirling,  L.JJ.y  Yaughan 
Williuns,  L.J.,  dissenting),  whicm  reversed  that  of 
Biffham,  J. 

The  action  was  brought  by  the  Glamorgan  Coal  Co. 
(limited),  the  present  respondents,  and  seyenty-three 
other  plaintiffs  against  the  South  Wales  liters' 
Federation,  its  trustees,  its  offioers,  and  a  number  of 
its  executive  council,  to  recover  damages  for  wrong- 
fnUy  and  maliciously  procuring  and  inducing  the 
workmen  in  the  respondents'  collieries  to  break  their 
contracts  of  service  with  the  respondents. 

The  defence  denied  the  matmal  allegations  of  the 
statement  of  daim,  and  pleaded  that  the  acts  com- 
plained of  were  done,  if  at  all,  with  reasonable 
iustification  and  excuse.  The  facts,  as  found  by 
(igham,  J.,  are  set  out  at  length  in  the  courts  below 
and  shortly  in  the  judgment  of  Lord  James  of 
Hereford. 

Isaacs,  K.G.,  and  8.  T.  Evans,  K.C.  {Bailhache, 
Holman  Gregory,  and  Clement  Edwards  with  them),  for 
the  appellants. — ^There  may  be  a  justificatioo,  as  in 
the  law  of  libel  we  have  privileged  communications. 
There  is  "  just  cause  or  excuse  "  in  this  case.  Moral 
and  social  duties  come  into  conaideration :  Lwndey  v. 
Gye,  1  W.  B.  432,  2  B.  &  B.  216;  AUen  v.  Flood,  46 
W.  B.  258,  [1898]  A.  C.  1  ;  Quinn  v.  Leathern.  50 
W.  B.  139,  [1901]  A.  C.  495  ;  Bowen  v.  HaU,  29  W.  B. 
367,  6  Q.  B.  D.  333.  There  is  no  evidence  of  malice 
in  any  sense  here.  There  was  no  desire  to  injure  the 
masters— none  to  gain  an  advantap;e  for  the  men  at 
their  employers*  cost.  The  intention  was  to  restrict 
the  output,  and  so  prevent  the  price  of  coal  from 
falling :  Mogul  Steamship  Co.  v.  McGregor ^  Gow,  Ss  Co,, 
87  W.  B.  756,  23  a  B.  D.  596,  40  W.  B.  337,  [1892] 
A.  C.  25.  The  present  case  is  different  from  Read  v. 
Friendly  Society  of  Operative  Stonemasons,  51  W.  B. 
115,  [1902]  2  K.  B.  732,  which  was  a  case  of  boycot- 
ting from  a  society.  It  was  the  duty  of  the  council 
to  advise  the  men. 

Upjohn,  K.C,  and  Lush,  K.C.  {Trevor  Lewis 
with  them),  for  the  respondents. — Lumley  v.  Cfye 
is  still  good  law  and  has  been  often  followed.  In 
Quinn  V.  Leathern  "interference  with  contrac- 
tual rdations "  was  declared  unlawful.  The 
action  of  the  appellants  was  not  confined  to  advice. 
The  men  were  ordered   to  break    their   contracts. 

(a.)  Beported  hj  C.  H.  Grafton,  Esq.,  Barrister- 
^Law. 


Annoyance  and  coercion  by  many  may  become  action- 
able when  such  a  result  would  not  be  produced  by 
one.  There  was  no  *'just  cause  or  excuse."  Lord 
Watson  defines  malice  in  Allen  v.  Flood  to  be  *'  know- 
ingly procuring  an  illegal  act."  Since  Taff  Railway 
Co.  V.  Amalgamated  Society  of  Railway  Servants,  50 
W.  B.  44,  [1901]  A.  C.  426,  the  federation  was 
responsible.  The  means  taken  were  illegal,  beinff 
an  unjustifiable  interference  vnth  '*  contractual 
relations." 

Isaacs,  K.C,  in  reply. 

Thb  House  took  time  for  consideration. 

Earl  of  Halsbury,  L.C. — I  cannot  think  that  in 
this  case  there  is  anything  to  be  determined  except 
the  question  of  fact.  I  say  so  beoause  the  questions 
of  law  discussed  are  so  well  settled  by  authority,  and 
authority  in  this  House.  To  combine  to  procure  a 
number  of  persons  to  break  a  contract  is  mamfestly 
unlawful  This  is  found  as  a  fact  to  have  been  done 
here,  and  is  also  found  to  have  caused  serious  damage 
to  the  persons  who  were  entitled  to  have  these  c(m- 
tracts  performed.  It  is,  further,  a  principle  of  the 
law,  applicable  even  to  the  criminal  law,  that  people 
are  presumed  to  intend  the  reasonable  consequences  of 
their  acts. 

It  is  not,  perhaps,  necessary  to  have  recourse  to 
such  a  presumption  where,  as  upon  the  facts  stated,  it 
is  apparent  tnat  what  they  were  doing  must  neces- 
sarily cause  injury  to  the  employers.  We  start,  then, 
with  the  infliction  of  an  unlawful  injury  upon  the 
persons  entitled  to  have  the  services  of  their  workmen. 
It  follows  that  this  is  an  actionable  wrong  unlets  it 
can  be  justified. 

Now  it  is  sought  to  be  justified,  first,  because  it  is 
said  that  the  men  were  acting  in  their  own  interest, 
and  that  they  were  sincerely  under  the  belief  that  the 
employers  would  themselves  benefit  by  their 
collieries  being  interrupted  in  their  work ;  but  what 
sort  of  excuse  is  this  for  breaking  a  contract  when 
the  co-contractor  refuses  to  allow  the  breach?  It 
seems  to  me  to  be  absurd  to  suppose  that  a  benefit 
which  be  refuses  to  accept  justified  an  intentional 
breach  of  contractual  rights.  It  may,  indeed,  be 
urged  in  proof  of  the  allegation  that  there  was  no 
ill-will  against  the  employers.  I  assume  this  to  be 
true,  but  I  have  no  conception  what  can  be  meant 
by  an  excuse  for  breaking  a  contract  because  you 
really  think  it  will  not  harm  your  co-contractor. 

I  absolutely  refuse  to  discuss  the  cases  widely  apart 
from  the  question  of  what  pecuniary  advantage  may 
be  reaped  from  breaking  a  contract  which  have  beeo 
suggested,  where,  upon  moral  or  religious  grounds, 
people  may  be  justly  advised  to  refuse  to  perform 
what  they  have  agreed  to  do. 

Some  cases  may  be  suggested  when  higher  and 
deeper  considerations  may,  in  a  moral  point  of  view, 
justify  the  refusal  to  do  what  has  been  agreed  to  be 
done.  Such  cases  may  give  rise  to  the  consideration 
whether,  in  a  moral  or  religious  point  of  view,  you 
are  not  bound  to  indemnify  the  person  whom  your 
refusal  injures ;  but  a  court  of  law  has  only  to  decide 
whether  there  is  a  legal  justification. 

Again,  I  refuse  to  go  into  a  discussion  of  the  duty 
or  the  moral  right  to  tender  advice.  The  facts  in 
this  case  show  nothing  in  the  nature  of  advice.  Even 
if  the  supposed  duty  could  be  created  by  people  who 
made  them  their  official  advisers  who  were  to  advise 
them  even  to  break  the  law.  But,  as  I  have  said, 
these  are  peremptory  orders  given  by  the  official 
superiors  of  the  body,  and  it  has  been  found  by  the 
learned  judges  who  tried  the  case  that  the  body  sued 
was  responsible  for  the  interference  vnth  the  work- 
men.   I  think  the  appeal  diould  be  dismissed. 

as 
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Lord  Maonaghtkn.— I  agree  in  the  motion  which 
my  noble  and  learned  friend  the  Lord  Chancellor 
proposes,  and  I  also  agree  with  him  in  thinking  that 
the  question  before  joxa  lordships  lies  in  a  very 
narrow  compass*  It  is  not  disputed  now— it  never 
was  disputed  seriously — ^that  the  union  known  as  the 
South  Wales  Miners'  Federation,  acting  by  its 
executive,  induced  and  procured  a  vast  body  of  work- 
men, members  of  the  union,  who  were  at  me  time  in 
the  employment  of  the  plaintifb,  to  break  their  con- 
tracts of  service,  and  thus  the  federation  actifig  by  its 
executive  knowiogly  and  Intentionally  inflicted 
pecuniary  loss  on  the  plaintiffs.  It  is  not  disputed 
that  the  federation  committed  an  actionable  wrong. 
It  is  no  defence  to  say  tbat  there  was  no  malice  or 
ill-will  against  the  masters  on  the  part  of  the  federa- 
tion, or  on  the  part  of  the  workmen  at  any  of  the 
collieries  thrown  out  of  work  by  the  action  of  the 
federation.  It  is  settled  now  that  malice  in  the  sense 
of  spite  or  ill-will  is  not  the  gist  of  such  an  action  as 
that  which  the  plaintiffs  have  instituted.  Still  less  is 
it  a  defence  to  say  that  if  the  masters  had  only  known 
their  own  interest  they  would  have  welcomed  the 
interference  of  the  federation. 

It  was  argued — and  that  was  the  only  argument — 
that  although  the  thing  done  was  primd  /(tde  an 
actionable  wrong,  it  was  juttiflable  under  the  drcum- 
stanoes.     That  t^ere  may  be  a  justification  for  that 
which  in  itself  is  an  actionable  wrong  I  do  not  for  a 
moment  doubt.     And  I  do  not  think  it  would  be 
difficult  to  give  instances,  putting  aside  altogether 
cases  complicated  by  the  introduction  of  menu  con- 
siderations.    But  what  is  the  alleged  justification  in 
the  present  case  P     It  was  said  that  the  council — ^the 
executive  of  the  federation— had  a  duty  cast  upon 
them  to  protect  the  interests  of  the  members  of  the 
union,  and  that  they  could  not    be  made  legally 
responsible  for  the  consequences  of  their  action  if 
they   acted   honestly   in  good    faith    and  without 
any  sinister  or  ihdirect  motive.    The  case  was  argued 
with  equal  candour  and  ability.    But  it  seems  to  me 
that  the  argument  may  be  disposed  of  by  two  simple 
questions.     How  was  the  duty  created?    What  in 
fact  was  the  alleged  duty  P    ^Hie  alleged  duty  was 
created  by  the  members  of  the  union  themselves,  who 
elected  or  appointed  the  officials  of  the  union  to  guide 
and  direct  their  action,  and  then  it  was  contended 
that  tbe  body  to  whom  the  members  of  the  union  have 
thus  committed  their  individual  freedom  of  action  are 
not  lesponsiblefor  what  they  do  if  they  act  according 
to  their  honest  judgment  in  furtherance  of  what  they 
consider  to  be  the  interest  of  their  constituents.    It 
seems  to  me  that  if  that  plea  were  admitted  there 
would  be  an  end  of  all  responsibility.    It  would  be 
idle  to  sue  the  workmen,  the  indiviaual  wrongdoers, 
even  if  it  were  practicable  to  do  so.    Their  oounselloxs 
and  protectors,  the  real  authors  of  the  mischief,  would 
be  safe  from  legal  proceedings.     The   only    other 
question  is.  What  is  the  alleg^  duty  set  up  by  the 
federation  P    I  do  not  think  it  can  be  better  described 
than  it  was  by  Mr.  Lush.    It  comes  to  this— it  is  the 
duty  on  all  proper  occasions,  of  which  the  federation 
or  their  officials  are  to  be  the  sole  judges,  to  counsel 
and  procure  a  breach  of  duty. 

I  agree  with  Bomer  and  Stirling,  L.  JJ.,  and  I  think 
the  appeal  must  be  dismissed. 

Lord  Jahbs  of  Hxbefobb.— The  nature  of  the 
issues  raised  in  this  case,  and  the  pecuniary  conse- 
quences at  stake,  require  that  the  fullest  consideration 
should  be  given  to  your  lordships'  judgment.  At  the 
same  time,  the  facts  to  be  dealt  with  are  for  the  most 
part  admitted,  and,  if  not,  are  eaoly  attainaUe,  and 
in  regard  to  the  duty  of  applying  prindrles  of  law  to 
•uch  asoertahied  facta  your  lordshi|^  %%y^  received 


great  assistance  from  the  able  arguments  of  coaiuel  it 
the  bwr  of  the  Honse. 

As  the  facts  and  circumstances  affecting  the  em 
have  already  been  fully  deale  with,  I  need  do  no  mon 
than  refer  to  them  very  briefiy. 

The  action  is  brought  by  the  plaintiflh,  as  ownen  o! 
collieries,  agMust  the  South  Wales  Miners*  Federtlioii 
and  certain  individual  members  of  it,  upon  the 
following  grounds  set  out  in  the  statement  of  diim: 
**  That  the  defendants,  well  knowing  the  tsrois  ud 
conditions  of  the  contracts  of  service  under  wtdoh 
the  workmen  employed  at  the  collieries  of  ttie  pUin- 
tiffs  were  working,  wrongfnUv  and  malioionily,  by 
causiog  notice  to  be  g^ven  to  the  workmen  soiployed 
at  t^e  plaintiffs'  collieries,  procured  and  indnosd  the 
said  workmoi  to  break  their  contracts  of  sovioe  with 
the  plaintiffs,  and  in  breach  thereof  to  abstsin  withoot 
giving  due  notice  from  working  at  the  stid  ooUiemi 
on  certain  days  •  •  •  and  the  workmen  sa^loyed 
at  the  said  collieries  did  by  reason  of  snoh  ^ 
curement  and  inducement,  and  in  breach  of  um 
contracts  of  service  with  their  employer!,  abitam 
without  due  notice  from  working  at  ths  laid 
collieries." 

The  defendants,  in  addition  to  denying  the  above 
allegations,  amongst  other  argument  alleged  thitthef 
act^  in  the  bond  fide  belief  that  the  course  of  totiofl 
advised    by  them  would   greatly  benefit  both  tit 

Slaintiffi    and     defoidauts,    and     that    thsf,  the 
efeodants,  had  reasonable  justification  end  exeaie 
for  the  course  pursued  by  them. 

The  first  question  to  be  determined  is.  Did  te 
defendants  procure  and  induce  the  plaintiffs'  wockatt 
to  break  their  contracts  of  service  ?    1  think  it  elev 
that  this  question  must  be  ansi^ered  in  the  sffimttiii 
On  the  5th  of  November,  1900,  tue  following  reioh- 
tionwas  passed  by  the  defendianta'  federation:  "» 
was  unanimously  resolved  to  order  a  stop-dsy  ot 
Friday   next,  and   that  a  conference  be  IM  os 
Mon&y  next  to  decide  upon  our  future  action."  Oi 
the  same  day  a  manifesto  was  issued  by  the  lederatios 
addressed  to  the  workmen,  in  which  it  is  ststsd  "we 
have  unanimously  resolved  that  a  general  hdidsr  he 
taken   throughout    the   coalfields     by  sU  coDniT 
workmen  on  Friday,  the  9ch  of  Kovembsr,  1900. 
The  colliers  carried  out  the  resolution  of  the  fedot- 
tion,  and  the  stop-dav  took  place.    The  emplojtB 
protested  and  warned   the   workmen  that  if  J"* 
stoppage  of  work  was  repeated  legal  remf  dj  vovi 
be  sought    In  October,  1901,  steps  were  tskeo  hy 
the  federation  to  cause  the  workmen  agtin  to^ 
work.    But  the  so-called  Taff  Vale  etue  having  beis 
determined   by  your  lordthips  in   July,  1901,  tht 
danger  of  legal  liability  was  apparent,  and  the  feden- 
tion,  therefore,  slightiy  disguised  themsdves  ai  beiDg 
the  workmoi's  members  of  the  sliding  sosls  oos- 
mittee.     But  this  disg^dse  was  scarcely  msintsiDeaf 
and  was  not  persisted  in  during  tiie  argument  st  th0 
bar. 

On  the  16th  of  October,  1901,  Mr.  W.  Brace,  ssiij 
president  of  the  defendants'  federation,  in  a  fpsMJ* 
said  that  in  certain  events  '*  the  executive  oottDofl  ot 
the  federation  in  whom  power  was  vested  wr  j«* 
whole  workmen  according  to  a  conference  reiowi^ 
would  unhesitatingly  declare  a  series  of  stopps^ 
with  a  view  to  regulate  the  supply  according  to  we 
demand."  On  the  29th  of  October,  1901.  tiie  fc*o^ 
ing  resolution  was  passed  by  those  who  called  wi* 
selves  the  workmen's  representatives  of  the  ibfflj 
loalejointcommittee: "  It  was  unanimously  resotYso" 
issue  instructions  to  the  workmen  to  observe  TbswJ 
next  as  a  general  holiday  at  all  the  collieries  throsgA- 
out  the  South  Wales  coalfield."  On  tiie  2^  ^ 
October,  the  29th  of  October,  and  toj*  * 
KQT«mber,  1901,  telegrams  were  sent  on  behsif  tf  tt* 
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6X6<mtiT6  oouncil  to  the  repretentatiYes  of  the  diflferent 
branohesinthe  following  form :  October  23  :**  Sliding 
scale  committee  has  decided  that  all  collieries  most 
observe  Friday  and  Saturday  next  as  a  general 
holiday."  Ootoher  29 :  **  Men  must  be  idle  Thursday 
next."  NoTemher4:  "Stop next  Wednesday."  In 
addi^on  to  th'  se  communications  evidence  was  given 
which  justifies  the  certain  condusion  that  the  defend- 
ants did  more  than  advise  the  workmen  upon  the 
subject  of  these  stop-days.  Ko  doubt  there  was,  by 
the  rules  of  the  federation,  a  general  duty  cast  upon 
it  "to  take  into  consideration  the  question  of  trade 
and  wages,  and  to  protect  workmen  generally,  and  to 
regulate  the  relation  between  them  and  employers," 
and  these  somewhat  indefinite  words  might  justify 
advice  being  given  by  the  executive  council  to  the 
workmen.  Still  there  remains  the.  question,  Can  it  be 
lawful  to  advise  the  unlawfully  breaking  of  a  con- 
tract of  service  P  But,  be  this  as  it  may.  I  think  it  is 
established  that  both  m  1900  and  1901  responuble 
officers  of  the  federation  did  far  more  than  give 
advioe.  They  initiated,  they  directed,  and  they  gave 
orders,  so  that  it  is  correct  to  employ  the  legal  term, 
and  say  that  :they  induced  and  procured  the  workmen 
to  h^eik  their  contracts. 

If  it  be  that  the  defendants'  acts  amount  to  induc- 
ing and  procuring,  a  great  portion  of  the  able 
arguments  placed  Mfore  your  lordships  on  behalf  of 
the  appellants  becomes  of  no  avaiL  It  is  true  that 
great  difficulty  arises  when  hypothetical  cases  are 
■nggested  of  advice  given  under  a  great  moral  sense 
of  right,  or  where  great  good  would  result  from  a 
contract  being  brokeo,  or  where  the  claims  of  relation- 
ship or  guardianship  demand  an  interference  amount- 
ing to  protection.  Bach  of  such  cases  must  be 
determined  as  it  arises,  but  upon  the  facts  as  I  tiiink 
they  mutt  be  found  in  this  oaee  no  suoh  difficulties 
arise.  In  the  action  of  the  defendants  going,  as  I 
have  said,  to  the  extent  of  inducing  and  procuring 
the  commission  of  an  unlawful  act  ^aces  them  in  a 
very  different  position  to  that  occupied  by  a  person 
whose  duty  it  is  to  offer  advice  to  one  who  needs  to 
be  guided  or  protected.  If  this  view  be  correct,  the 
allegation  in  the  statement  of  claim  that  the  defend- 
ants induced  and  procured  the  workmen  to  break 
tdeir  contracts  is  established.  It  is  admitted  that  the 
workmen  in  so  acting  committed  an  unlawful  act — 
that  in  consequence  the  employers  sustained  damage, 
and  that  the  defendants  had  notice  of  such  contracts 
and  of  the  consequences  of  the  breach.  It  yet 
remains  to  deal  with  the  words  "  wrongfully  and 
maUdously  "  as  averred  in  the  statement  of  claim. 
As  to  the  word  "  wrongfully  "  I  think  no  difficulty 
arises.  If  the  breach  of  the  contract  of  service  bv  the 
workmen  was  an  unlawful  act — any  one  who  induces 
and  procures  the  workmen,  without  just  cause  and 
excuse,  to  break  such  contract  also  acts  unlawfully, 
and  thus  the  allegation  that  the  act  done  was  wrong- 
fully done  is  established.  But  the  word  "  maUdonsly  " 
has  also  to  be  dealt  with.  The  judgment  of  Bigham, 
J.,  proceeds  on  the  ground  l^at  "to  support  an 
action  for  procuring  a  breach  of  contract  it  is  essential 
to  prove  actual  malice."  I  cannot  concur  in  this 
view  of  the  law.  The  word  "  maliciously  "  is  often 
employed  in  criminal  and  civil  pleadings  without 
proof  of  actual  malice  apart  from  the  commission  of 
the  act  complained  of  b«ng  required.  If  A.  utters  a 
slander  of  B.,  even  if  he  be  a  stranger  to  him,  the 
averment  that  A.  maliciously  spoke  sudi  words  of  B. 
if  established  by  simply  proving  the  uttering  of 
words  taken  to  be  false  unol  the  contrary  be  proved. 
In  such  an  action  the  word  "  mididoudy  "  may  be 
treated  either  as  an  unnecessary  averment  or  as  being 
proved  by  inference  drawn  from  the  proof  o(  th^  Aot 
being  wron|[fnUy  committed. 


I  think  also  that  that  the  learned  judge's  judgment 
is  not  supported  by  the  authorities  to  which  he  refers. 

In  Bowen  v.  HaU  Brett,  L.  J.,  with  the  sanction  of 
Lord  Selbome,  thus  expressed  his  view  :  "  Where- 
ever  a  man  does  an  act  which  in  law  and  in  fact  is  a 
wrongful  act,  and  suoh  an  act  as  may  in  the  natural 
and  probable  consequence  of  it  produce  injury  to 
another  and  which  in  the  particular  case  does  produce 
such  an  injury,  an  action  on  the  case  will  lie." 

In  the  Mogul  ease  Bowen,  L. J.,  also  said :  "  Now, 
intentionally  to  do  that  which  is  calculated  in  the 
ordinary  course  of  events  to  damage,  and  which  does 
in  fact  damage  another  in  that  other  person's 
property  or  trade  is  actionable  if  done  without  just 
cause  or  excuse." 

And  in  Quinn  v.  Leathern  Lord  Macnaghten  thus 
defiued  the  law  on  the  subject :  "A  violation  of  legal 
rights  committed  knowiogly  is  a  cause  of  action,  and 
it  is  a  violation  of  legal  right  to  interfere  with  con- 
tractual relations  recognized  by  law,  if  there  be  no 
sufficient  justiflcatiou  for  the  interference."  It  will 
be  observed  that  none  of  these  three  very  learned 
judges  employ  the  word  "  malidouBly "  as  being 
necessary  in  order  to  constitute  a  right  of  action. 

But  a  further  question  has  to  be  disposed  of.  At 
the  trial,  and  at  the  bar  of  your  lordship's  house,  the 
counsel  for  the  appellants  contended  that  their  clients 
had  good  cause  and  excuse  for  the  alleged  unlawful 
act  they  had  committed.  That  sudi  justification — 
such  '*good  cause  and  excuse" — may  exist  is,  I 
think,  a  sound  proposition.  The  above  words  of  Lord 
Macnaghten  and  of  Bowen,  L.J.,  so  declare.  The 
facts  upon  which  this  attempted  justification  in  this 
case  is  based  are  fully  before  your  lordships  and  need 
not  be  recapitulated.  I  take  the  results  of  them  to 
be  that  in  one  sense  the  defendants  acted  in  good 
faith.  They,  I  think,  honestly  believed  that  the 
stoppage  of  work  they  resolved  upon  would  increase 
the  price  of  coal  and  so  benefit  both  th^  workmen  and 
the  employers.  Towards  their  employers  the 
defendants  entertained  .  no  malice.  At  the 
same  time  they  knew  that  the  employers  had 
given  notice  of  their  objection  to  any  such 
stoppage  of  work.  And  so  the  federation  not 
only  iKlvised,  but  resolved  and  ordered,  that  the 
workmen  should  break  their  oontraots  under  condi- 
tions that  would  constitute  an  unlawful  act  in  the 
men.  As  far  as  the  defendants  could  exercise  control 
the  men  were  not  allowed  to  mske  use  of  their  own 
discretion.  In  order,  therefore,  to  establish  the 
existence  of  good  cause  and  excuse,  all  the  defendants 
otn  say  is,  "We,  the  federation,  bad  the  duty  oast 
upon  us  to  advise  the  workmen.  We  did  advise  them  to 
commit  an  unlawful  act — but  in  giving  that  advice  we 
honestly  believed  that  they  would  be  in  a  better 
finandu  position  than  if  they  acted  lawfully  and 
fulfilled  their  contracts."  Even  if  it  be  assumed  that 
such  allegations  are  correct  in  fact,  I  think  no  justi- 
fication in  law  is  established  by  them.  The  intention 
of  the  defendants  was  directly  to  procure  the  breach 
of  contracts.  The  fact  that  their  motives  were  good 
in  the  interests  of  those  they  moved  to  action  does  not 
form  any  answer  to  those  who  have  suffered  from  the 
unlawful  act.  During  the  arguments  that  have  been 
addressed  to  your  lordships,  I  do  not  think  quite 
sufficient  distinction  was  drawn  between  the  intention 
and  the  motives  of  the  defendants.  Their  intention 
clearly  was  that  the  workmen  should  break  their 
contracts,  ^e  defendants'  motives,  no  doubt, 
were  that  by  so  doing  wages  should  be  raised. 
But  if  in  carrying  out  the  intention  the  defendants 
purposely  procured  an  unlawful  act  to  be  committed, 
the  wrong  that  is  thereby  infiicted  cannot  be 
obliterated  by  the  existence  of  a  mqtiv^  to  aeoure  % 
money  beneflt  to,  tbe  irropgdoers^ 
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For  theae  reaions  I  think  the  judgment  of  the  Court 
of  Appeal  should  be  affirmed. 

Lord  LiNBLEY.— I  agree  so  entirely  with  the  judg- 
ments of  Bomer  and  Stirling,  L.JJ.,  that  I  should 
say  no  more  were  it  not  for  the  great  importance  of 
some  of  the  arguments  addressed  to  your  lordships  on 
this  appeal,  and  which  deserve  notice. 

It  is  useless  to  try  and  conceal  the  fact  that  an 
organised  body  of  men  working  together  can  produce 
results  very  different  from  those  which  can  be  pro- 
duced by  an  individual  without  assistance.  More- 
over, laws  adapted  to  iodividuals  not  acting  in 
concert  with  others  require  modification  and  extension 
if  they  are  to  be  applieid  with  effect  to  large  bodies 
of  persons  acting  in  concert.  The  English  law  of 
conspiracy  is  based  upon  and  is  justified  by  this 
undeniable  truth. 

But  the  possession  of  great  power,  whether  by  one 
person  or  by  many,  is  quite  as  consistent  with  its 
lawful  as  with  its  unlawful  employment ;  and  there 
is  no  legal  presumption  that  it  wUl  be  or  has  been 
unlawfully  exercised  in  any  particular  case.  Some 
illegal  act  must  be  proved  to  be  threatened  and 
intended,  or  to  have  been  coiomitted,  before  any 
court  of  justice  in  the  United  Kingdom  can  properly 
make  such  conduct  the  basis  of  any  decision. 

These  remarks  are  as  applicable  to  trade  unions  as 
to  other  less  powerful  organizations.  Their  power  to 
intimidate  and  coerce  is  undoubted ;  its  exercise  is 
comparatively  easy  and  probable;  but  it  would  be 
wrong  on  tius  account  to  treat  their  conduct  as 
illegal  in  any  particular  case  without  proof  of  further 
facte  which  make  it  so.  It  is  not  incumbent  on  a 
trade  union  to  rebut  any  presumption  of  illegality 
based  only  on  their  power  to  do  wrong.  Fr^om 
necessarily  involves  such  a  power;  but  the  mere 
fact  of  its  existence  does  not  justify  any  legal 
presumption  that  it  will  be  abused. 

In  the  case  before  your  lordships  there  is  proof 
that  the  members  of  the  mining  feaeration  combined 
to  break  and  did  break  tiieir  contracts  with 
their  employers  by  stopping  work  without  proper 
notice  and  without  proper  leave.  There  is  also  proof 
that  the  officials  of  the  federation  assisted  the  men 
to  do  this  by  ordering  them  to  stop  work  on  particular 
days  namea  by  the  officials.  To  break  a  contract  is 
an  unlawful  act ;  or,  in  the  language  of  Lord  Watson 
in  Allen  v.  Flood,  "  a  breach  of  contract  is  ifself  a 
legal  wrong."  The  form  of  action  for  such  a  wrong 
is  quite  immaterial  in  considering  the  general  question 
of  the  leg^ity  or  illegality  of  a  breach  of  contract. 
Any  party  to  a  contract  can  break  it  if  he  chooses ; 
but  in  point  of  law  he  is  not  entitled  to  break  it  even 
on  offering  to  pay  damages.  If  he  wants  to  entitle 
himself  to  do  that,  he  must  stipulate  for  an  option  to 
that  effect.  Non-lawyers  are  apt  to  thmk  that 
everything  is  lawful  which  is  not  criminally  punish- 
able, but  this  is  an  entire  misconception.  A  breach 
of  contract  would  not  be  actionable  S  nothing  legally 
wrong  was  involved  in  the  breach. 

The  federation  by  its  officials  are  clearly  proved  in 
this  case  to  have  been  engaged  in  intentionally 
assisting  in  the  concerted  breach  of  a  number  of 
contracts  entered  into  by  workmen  belonging  to  the 
federation.  This  is  clearly  unlawful  according  to 
Lutnley  v.  Gye  and  Quinn  v.  LecUhem,  and  the  more 
recent  case  of  Bead  v.  Friendly  Society  of  8tonema$oM, 
Nor  is  it  om>osed  to  AUen  v.  Flood  or  the  MogtU 
Steanuhip  Co/a  case^  where  there  was  no  unlawful  act 
committed. 

The  appellants'  counsel  did  not  deny  that  in  his 
view  of  the  case  the  defendants'  conduct  required 
justification ;  and  it  was  contended—first,  that  all 
which  the  officials  did  was  to  advise  the  men ;  %^4 


secondly,  that  the  officials  owed  a  duty  to  the  men  to 
advise  and  assist  them  as  they  did. 

As  regards  advice,  it  is  not  necessary  to  ooonder 
when,  if  ever,  mere  advice  to  do  an  unlawful  act  ii 
actionable  when  the  advice  is  not  libellous  or  ilands- 
ous.  Nor  is  it  necessary  to  consider  those  casoi  in 
which  a  person,  whose  rights  wiU  be  violated  if  a 
contract  is  performed,  is  justified  in  endeavouring  to 
procure  a  breach  of  such  contract.  Nor  is  it  neoei- 
sary  to  consider  what  a  parent  or  guardian  may  do  to 
protect  his  child  or  ward.  That  there  are  oasei  in 
which  it  is  not  actionable  to  exhort  a  person  to  break 
a  contract  may  be  admitted ;  and  it  it  wy  diffieoU 
to  draw  a  sharp  line  separa^g  all  such  c«ses  froa 
all  others.  But  the  so-called  advice  here  was  mooh 
more  than  counsel ;  it  was  accompanied  by  crden  to 
stop,  which  could  not  be  disobeyed  with  impmiity. 
A  refusal  to  stop  work  as  ordered  would  have  ben 
regarded  as  disloyal  to  the  federation.  This  is  pltis 
from  the  speeches  given  in  evidence  on  the  trial;  lod 
in  my  opinion  it  is  a  very  important  element  m  thi 
case  which  cannot  be  ignored. 

As  regards  duty,  the  question  immediately  aiiaei, 
Duty  to  do  what  P  The  defetdants  have  to  joitify  i 
particular  line  of  conduct,  which  is  wrongful,  in  ai&ig 
and  abetting  the  men  in  doing  what  both  the  bmb 
and  the  officials  koew  was  legally  wrong.  The  oos- 
stitution  of  the  union  may  have  rendered  it  the  ditf  o/ 
the  officiiJs  to  advise  the  men  what  could  be  legaOjdoM 
to  protect  tiieir  own  interests ;  but  a  legal  doty  to  do 
what  is  illegal  and  known  so  to  be  is  a  oontramoa 
in  terms.  A  similar  argument  was  urged  witM 
success  in  the  case  of  Bead  v.  Friendly  Society  of  iSfow- 
masona  already  referred  to. 

Then  your  lordships  were  invited  to  say  that  tii«i 
was  a  moral  or  socisl  duty  on  the  part  of  the  offidth 
to  do  what  they  did,  and  that,  as  they  acted  honifit 
in  the  interest  of  the  men,  and  without  any  ill-will  to 
the  employers,  their  conduct  was  justifiable;  tad 
your  lordships  were  asked  to  treat  this  case  ss  if  H 
were  like  a  case  of  libel  or  slander  on  a  privileged 
occasion .  This  contention  was  not  based  on  aathonty. 
and  its  only  merits  are  its  novelty  and  ingeomtf.  Tbo 
analogy  is,  in  my  opinion,  misleading,  and  to  gm 
effect  to  this  contention  would  be  to  legislate  u^ 
introduce  an  entirely  new  law.  and  not  to  wposw 
the  law  as  it  is  at  present.  It  would  be  to  rso^ 
many  acts  lawful  which,  as  the  law  stands,  aredeinf 
unlawful. 

I  have  purposely  abstained  from  using  the  word 
**  malice."  Bearing  in  mind  that  malce  may  or  mtT 
not  be  used  to  denote  ill-will,  and  that  in  1^ 
language  presumptive  or  implied  malics  is  dii- 
tinguished  from  express  malice,  it  conduces  to  dw^ 
ness  in  discussing  such  cases  as  these  to  drop  the  w«d 
"malice"  altogether  and  to  substitute  for  it  the 
meaning  which  is  really  intended  to  be  conveyed  oj 
it.  Its  use  may  be  necessary  in  drawing  indiotn^Dte: 
but  when  all  that  is  meant  by  malice  is  anintentianto 
commit  an  unlawful  act  and  to  exclude  all  *P^^ 
ill-feeling,  it  is  better  to  drop  the  word  and  so  aw 
all  misunderstanding. 
The  appeal  oug^t  to  be  dismissed,  with  costs. 

Appeal  diamiaaed. 

Solicitors  for  appellants.  Smith,  BundeU,  A  Doda,  for 
Walter  Morgan,  Bruce,  4b  Nicholaa,  Pontypridd. 

Solicitors  for  respondents,  Bdl,  Brodrick,  <fc  Om* 
for  C*  d:  W,  Kenahole,  Aberdare. 
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(Soutt  Of  SppeaU 

Appeal.  -\ 

(CoUinv,  M.B.,  and  Mathew  and  |  May  3. 

(3ozena- Hardy,  L.JJ.)  j 

SHAitp  V.  Johnson  &  Go.  (Liicitsd).  (a.) 

Master  and  servant— Employers*  liability — Acddent— 
Compensation — Accident  arising  out  of  and  in  course 
of  employment — Accident  bf/ore  commencement  of  work 
—Workmen* s  Compensation  Act,  1897  (60  <fc  61  Vict. 
c.  37),  s.  1,  sub-section  1. 

In  an  arbitration  under  the  Workmen* s  Compensation 
Act,  1897,  it  appeared  that  the  applicant  was  employed 
on  a  building  operation,  and  thai  each  of  the  men  em- 
ployed on  the  work  was  supplied  with  a  ticket  which  he 
had  to  deposit  every  morning  at  a  ticket  office  on  the 
premises  unthin  three  minutes  of  the  time  for  commencing 
work.  To  the  knowledge  of  the  employers  a  number  of 
the  men  who  lived  at  a  distance,  including  t?ie  applicant, 
arrived  each  morning  by  a  train  which  brought  them  to 
the  works  twenty  minutes  before  the  time  for  commencing 
work,  and  were  in  the  habit,  after  depositing  their 
tickets,  of  going  to  a  mess-cahin  provided  by  the  employers 
on  the  works  for  the  purpose  of  getting  refreshment.  It 
was  necessary  for  them  to  travel  by  this  train  in  order  to 
arrive  at  the  works  in  time.  The  applicant  had  arrived 
as  usual  twenty  minutes  bef\jre  the  time  for  commencing 
work,  and  was  proceeding  to  deposit  his  ticket  before 
going  on  to  the  mtss-cabin  when  he  accidentally  fell  into 
an  eaecavation  in  the  ground  dose  to  the  ticket  office. 

Held,  that  the  accident  arose  out  of  andm  the  course 
of  the  applicant's  employment  within  the  meaning  of 
action  1,  subsection  1,  of  the  Workmen* s  Compensation 
Act,  1897. 

Appeal  from  a  dedsioQ  ol  the  jadge  of  the  Green- 
wich Gonnty  Gonrt  in  an  arbitration  under  the  Work- 
men's Gompensation  Act,  1897. 

The  applicant  for  compensation  was  a  painter  who 
was  emploved  by  the  respondents,  a  firm  of  builders, 
in  the  work  of  building  some  schools  for  the  London 
County  Gounoil  at  Gatford.  He  and  about  twentv 
others  of  the  workmen  employed  on  the  same  work 
liyed  in  London  and  came  to  Gatford  each  day  by 
train.  The  time  fixed  for  beginning  work  in  the 
morning  was  6.30.  The  workmen  employed  were 
paid  by  the  hour.  They  were  supplied  with  brass 
discs  or  tiukets  bearing  nimibers,  and  it  was  their  duty 
to  deposit  these  in  the  morning  at  a  pigeon-hole  at  an 
office  near  the  entrance  to  the  premises  and  to  take 
them  out  again  at  night.  The  pigeon-hole  was  not 
opened  till  6. 30,  and  the  workmen  were  allowed  three 
minutes  from  that  time  within  which  to  deposit  their 
tickets.  The  applicant  and  the  other  workmen  who 
liyed  in  London  were  in  the  habit  of  coming  to  their 
work  by  a  train  which  arrived  at  Gatford  at  5.45  or 
5.50.  It  was  necessary  for  them  to  travel  by  this 
train  in  order  to  get  to  their  work  in  time.  They 
generally  arrived  at  the  works  at  6.5  or  6  10.  The 
applicant  usually  deposited  his  ticket  on  a  ledge 
outside  the  piseon-hole  to  be  taken  in  by  the  time- 
keeper when  the  office  was  opened,  and  then  went  on 
to  a  mess-cabin  on  the  premises,  where  he  had  some 
tea.  and  then  waited  till  6.30,  when,  on  hearing  a 
whistle  blown,  he  went  to  his  work.  The  mess-cabin 
was  provided  by  the  employers  for  the  use  of  the 
workmen.  A  workman  arriving  at  the  works  would 
have  to  pass  the  ticket  office  in  order  to  reach  the 
mess-cabm. 

On  the  30th  of  August,  1904,  the  applicant,  who 

(a.)  Beported  by  F.  G.  Huckbb,  Esq.,  Barrister- 
at-Law. 


had  then  been  engaged  in  this  work  for  five  weeks, 
arrived  at  the  works  in  the  usual  way,  about  6.5, 
and  was  proceeding  to  deposit  his  ticket  on  the  ledge 
at  the  ticket  office  before  going  to  the  mess-cabin. 
He  then  saw  that  there  was  a  hole  or  excavation  in 
the  ground  about  5ft.  or  6ft.  deep  between  him  and 
the  ticket  office.  This  hole,  whidi  he  had  never  seen 
open  before,  wss  made  for  a  stop-cock.  As  he 
appeared  to  be  stumbling  in  stepping  across  the  hole, 
the  night  watchman,  who  was  standmg  by,  offered  to 
take  hu  ticket  and  deposit  it  on  the  ledge  for  him. 
He  was  handing  his  ticket  to  the  night  watchman 
when  some  planking  placed  over  the  hole  slipped 
from  under  him  and  he  fell  into  the  hole  and  sus- 
tained injuries.  The  evidence  showed  that  the  fore- 
man painter  was  aware  of  the  fact  that  the  applicant 
and  other  men  coming  from  London  usually  arrived 
some  time  before  work  began  and  deposited  their 
tickets  on  the  ledge  at  the  ticket  office  m  order  that 
the  timekeeper  nught  find  them  when  he  arrived  at 
6.30,  and  then  went  to  get  refreshment. 

The  question  was  whether  the  accident  arose  in  the 
course  of  the  applicant's  employment.  The  parties 
agrf  ed  the  compensation,  if  any,  should  be  £10.  The 
county  court  judge  found  that  the  accident  to  the 
applicant,  having  happened  before  the  time  for  the 
oommen cement  of  work  had  arrived,  did  not  arise  out 
of  and  in  the  course  of  his  employment,  and  he  there- 
fore held  that  the  applicant  was  not  entitled  to  com- 
pensation. He  stated  that  he  accepted  the  e?idence 
as  to  the  knowledge  of  the  foreman  painter. 

The  applicant  appealed. 

Ruegg,  K,0.,  and  Chester  Jones,  for  the  appellant. 

Walter  Stewart,  for  the  respondents. 

The  following  cases  were  referred  to:  Blovett 
V.  Sawyer,  52  W.  B.  503.  [1904]  1  K.  B.  271 ;  Cross, 
TeUey,  &  Co.  v.  Catterall,  unreported ;  and  Benson  v. 
Lancashire  and  Yorkshire  Railway  Co.,  52  W.  B.  243, 
[1904]  1  K.  B.  242. 

GOLLINS,  M.B. — The  appellant  in  this  case  was  a 
workman  who  was  employed  on  a  building  contract 
which  was  being  carried  out  at  Gatford.  He  had  to 
come  to  bis  work  in  the  morning  from  London  by 
a  train  which  enabled  him  to  arrive  at  the  spot 
twenty  minutes  before  the  time  when  it  was  his  duty 
to  be  present  for  the  purpose  of  beginning  work.  The 
time  for  beginning  work  was  6.30.  The  practice  was 
for  each  workman  to  produce  a  ticket,  which  he 
deposited  at  a  pigeon-hole,  and  which  was  evidence 
of  the  fact  that  he  had  arrived.  There  was  a  room  on 
the  premises  at  which  the  men  could  get  refreshment, 
and  in  order  to  reach  this  room  a  man  would  have  to 
pass  the  office  where  the  pigeon-hole  was.  On  the 
day  in  question  the  appellant  found  himself  on  the 
premises  twenty  minutes  before  the  time  when  it  was 
necessary  for  him  to  beg^  work  or  to  deposit  his 
ticket.  He  had  been  engaged  on  this  work  for  some 
weeks,  and  he  had  come  each  day  by  the  same  train. 
The  fact  that  the  appellant  and  others  were  in  the 
habit  of  arriving  some  time  before  workbeg^un  was 
known  to  tiiie  foreman  painter— that  is  to  say,  to  the 
'foreman  of  that  part  of  the  work  in  which  the  appel- 
lant was  engaged,  and  obviously  it  must  have  been 
well  known  to  the  employers,  as  a  large  body  of 
workmen  were  in  the  habit  of  comiuR  by  that  train. 
The  appellant  went  in  the  direction  of  the  ticket  office 
with  tiie  object  of  depositing  his  ticket  and  then  pro- 
oeeding  to  the  mess-room  to  get  some  tea.  The  night 
watchman,  seeing  him  stumbling  over  some  planks  to 
reach  the  ticket  office,  offered  to  take  his  ticket  and 
deposit  it  for  him,  and  he  was  handing  it  over  when 
accidentally  a  plank  slipped  and  the  appellant  fell 
into  a  hole  under  the  plank.    The  only  point  which 
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now  hM  to  be  coDiidered  is  whether  the  faot 
that  this  accident  happened  twenty  minutes  before 
the  time  when  the  man  had  to  begin  his  work 
prevented  it  being  in  the  coarse  of  bis  employ- 
ment* The  county  court  judge  found  that 
the  accident  did  not  arise  in  the  course  of  his 
employment.  I  have  felt  some  difficulty  as  to  whether 
this  was  not  a  conclusion  of  fact,  in  support  of  which 
there  was  some  evidence,  and  whether  we  are  not 
therefore  bound  by  it  as  a  finding  of  fact  of  the 
county  court  judge.  But  when  we  come  to  criticize 
the  decision,  it  seems  to  me  that  it  rests  on  a  mis- 
direction on  a  point  of  law,  and  that,  when  the  mistake 
in  law  is  eliminated,  there  is  really  no  controversy, 
but  it  becomes  clear  that  the  accident  did  happen  in 
the  course  of  the  man's  employment.  The  proposition 
of  law  which  seems  to  me  to  be  involved  in  the 
decision  is  that  a  workman's  employment  cannot  be 
said  to  have  begun  until  his  actusl  work  has  begun. 
It  is,  however,  clear  from  the  cases  that  a  reasonable 
mar|;in  must  be  allowed  to  enable  a  workman  to  get 
to  ISb  place  of  work  on  the  premises  where  the  work 
is  beinft  carried  on.  If  during  that  interval  he  is 
engaged  on  anything  for  the  benefit  of  his  employer 
as  well  as  himself,  that  is  in  the  course  of  his  employ- 
ment* In  the  unreported  case  of  Cross,  TtUey,  &  Co. 
V.  Catterall  the  House  of  Lords  held  that  an  accident 
which  happened  to  a  miner  whHe  he  was  going  over  a 
bridge  erected  by  his  employers  for  the  convenience 
of  their  workmen  on  his  wa^  to  a  lamp-csbin  to  get 
his  lamp  was  an  accident  aruins  in  the  course  of  his 
employment.  Lord  Halsbury,  L.C.,  there  said  that  it 
was  not  correct  to  say  that  the  emplovment  of  a 
miner  did  not  begin  till  he  struck  cou  with  his  pick. 
The  time  of  beginning  actual  work,  therefore,  is  not 
the  true  test  of  the  time  when  employment  begins. 
If  the  county  court  judge  was  wronsr  in  trying  the 
case  by  that  standard,  this  court  is  at  liberty  to  look 
to  see  what  the  facts  were.  Having  regard  to  the 
fact  that  it  was  necessary  for  the  appellant  to  get  to 
the  works  twenty  minutes  before  tibe  time  for  the 
commencement  of  work,  and  that  the  employers  had 
provided  a  place  for  refreshment  which  the  workmen 
were  in  the  habit  of  usins  in  the  interval,  I  am  of 
opinion  that  this  accident  happened  in  the  course  of 
the  appellant's  employment.  There  seems  to  me  not 
to  be  any  difficulty  in  this  case,  as  we  are  not  differing 
from  the  learned  county  court  judge  en  a  point  of 
fact,  but  are  correcting  a  misconception  in  point  of 
law.  The  appeal  will  therefore  be  allowed,  and  the 
award  will  be  for  the  agreed  amount. 

Mathsw  and  Gozeks-Habdy,  L. JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellant,  8haen,  Boscoe,  Massey, 
A  Co. 

Solicitors  for  the  respondents,  Ponsford  db  Devenish, 


From  Ohan.  Div.  \ 

(Yaughan  Williams,  Bomer,  and  >        April  3,  4,  5. 
Stirling,  L.JJ.)  ) 

King  &  Co.  v.  Gillabd  &  Go.  (a.) 

Practice —  Costs  —  Successful    defendafd  —  Exercise   of 
judicial  discretion — Jtidicature  Act^   1873  (36  <fe  37 
Vict.  c.  66),  s.  49— iJ.  8.  (7.,  1883,  ord.  66,  r.  1. 

Misrepresentations  on  matters  concerning  the  public, 
hut  which  do  not  in  any  way  concern  a  plaintiff  or  the 
right  in  respect  of  whicJh  he  sues,  are  not  grounds  upon 

(a.)  Beported  by  Hbzibt  Stephen,  Esq.,  Barrister- 
at-Law. 


which  a  judge  in  the  exercise  of  judicial  disaretum  earn 
deprive  a  successful  defendant  of  costs.  Shomld  a 
defendant  he  deprived  of  costs  on  such  grounds  he  may 
appeal. 

This  was  an  appeal  from  an  order  of  Eekawidi,  J. 

The  plaintiff^  were  the  manufacturers  and  selkn  of 
desiccated  soups,  and  the  defendants  in  the  aaias 
line  of  business.  The  plaintiffs  claimed  an  injoDClaoa 
restnoning  the  defendants  from  selling  any  desycatod 
soup  in  pickets  that  were  only  a  oolourable  imitatinn 
of  tiieirs,  and  bore  labels  containing  statements  m  to 
awards  and  medals  gained  for  other  prepttcatioiis 
made  by  the  defendants.  Eekewioh,  J.,  found  as  a 
^t  that  the  packets  sold  by  the  defendants  wen 
not  calculated  to  deceive,  and  that  no  deoeptkm  had 
been  proved,  and  the  action  was  diimisaed,  hot 
without  oosts,  because  in  his  opinion  the  defendsixts 
had  not  acted  honestly  in  ref  emng  on  their  labels  to 
medals  and  awards  not  gained  for  dealooated  ao^i, 
as  the  inference  was  that  they  had  been. 

The  defendants  appealed  from  the  order  depriviif 
them  of  oosts  on  the  ground  that  in  the  oizcoaaataaeM 
the  judge  had  no  discretion  to  deprive  them  of  oostk 

Edmunds,  K.C.,  and  W.  E.  Vemont  for  the  appel- 
lants. 

MoulUm,  K.C.,  8tewart'8miih,  K.C.,  and  WagfeS, 
for  the  respondents. 

Yatjoean  Willluis,  L.J.— Under  m  atriot  «■- 
struction  of  the  statement  on  the  defendants'  Ubils  it 
was  inaccurate  to  say  that  the  defeodaati  hid 
obtained  any  awards  or  medals  for  deeioca^ed  soapi. 
but  that  inaccuracy  should  not  affect  the  jndgmeat  d 
the  court.  I  do  not  think  the  facts  are  nteik  thil  *• 
should  impute  to  the  defendants  disboneaify  iate 
sense  of  meaning  anything  imtrue.  But  if  Uie  sMb- 
ment  were  not  true  it  would  not  be  right  to  d^xm  a 
successful  defendant  of  costs  because  of  a  wnag 
done  to  the  public  in  no  way  connected  vitt 
the  injury  to  the  plaintiffii.  When  a  plaioliff 
has  been  guilty  of  a  fraud  upon  the  pabUo  in  te 
course  of  establishing  his  claim,  he  should  not  bi 
allowed  relief  because  his  conduct  has  involved  a 
fraud  upon  the  public.  The  court,  however,  ahowH 
not  deprive  a  sucoessful  defendant  of  costs  beoanas  hs 
has  done  some  wrong  to  the  public ;  in  order  to  be 
deprived  of  costs  he  must  have  done  some  mong  is 
the  course  of  the  transaction  complained  of  by  te 
plaintiff.  The  defendant's  appeal  will  be  allowid 
and  the  action  dismissed  with  costs. 

BOMSB,  L.J.— The  action  should  have  been  £s- 
missed  with  costs.  Eekewich,  J.,  deprived  te 
defendants  of  costs  to  which  they  were  entitled.  Bt 
might  have  so  done  on  a  spround  wfaioh  woeM 
autiiorise  him  to  say  that  he  had  txerdsed  his  jq&mI 
discretion  in  the  matter.  In  that  case  no  mppM^m 
to  costs  would  lie.  But  he  has  not  done  so,  for  ths 
ground  of  his  order  is  that  the  defendants  had  has 
guilty  of  misrepresentation  in  respect  to  n  onllaitgii 
matter  having  nothing  to  do  with  the  nlsiiitiy 
claim.  The  plaintiffs  entirely  failed.  A  defandiirf 
must  not  be  deprived  of  costs  because  of  n  ooHatw 
injury  to  the  public  not  oonceming  Uie  righta  m. 
respect  of  whidi  the  plaintiffs  sue.  That  is  ao4  a 
ground  upon  which  a  judge  can  exercise  jodkasl  dii- 
cretion  as  to  costs. 

STiBLlNa,  L.J.,  concurred.  This  case  is  within  the 
decision  in  Civil  Service  Co-operaiive  Soeiebf  v. 
General  Steam  Navigation  Co.,  [1903]  S  K.  B.  79i. 
The  ffround  on  which  the  judge  deprived  the 
defendants  cf  costs  was  not  open  to  hiss. 

SoUdtors,  E.  W.  Christmas;  Neish,  HeftA,  * 
Ealdane. 
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From  Chan.  Div.  \ 

(Yftiiffhan  WilHams  and  Stirlingy  |  March  18. 

L.JJ.,  and  Barnes,  P.)  J 

In  re  Mordan. 
Lbgo  v.  Mobdan.  (a.) 

WiU — Invutment  hy  trustees  —  PurcJiase  of  iMsehold 
ground-renU — Power  to  invest  on  freehold  or  iease- 
hold  ground'rents — Construction — Breach  of  trust, 

A  testator  bequeathed  the  residue  of  his  estate  to  his 
trustees  upon  trust  to  invest  the  same  on  Oovemment 
securities,  •*  or  upon  freehold  ground'^ents,  or  upon 
leasehold  ground-rents  not  having  less  than  sixty  years 
unexpired,  and  held  direct  from  the  freeholder.  The 
iruitees  were  authorized  to  receive  "  the  dividends,  rents, 
and  annual  income  thereof,*^  and  to  divide  and  pay  the 
same  unto  and  equally  between  the  testator's  two  daughters 
Jot  and  during  their  lives.  On  the  death  of  either  of 
them  the  corpus  0/  her  share  was  to  go  to  her  issue. 

Held,  that  the  trustees  were  authorized  by  the  above 
clause  to  invest  the  residue  in  the  purchase  of  freehold 
ground- rents  or  of  leasehold  ground-rents  of  the  specified 
character. 

Decision  of  Kekewich,  J.,  reversed. 

Appeal  from  a  decision  of  Eekewiob,  J. 

Fruicis  Mordan  died  on  the  21ih  of  Marob,  1868, 
leaving  the  plaintiff  residuary  legatee  under  his  wilL 

The  defendants  were  Percy  Gfiarles  Mordan  and 
Clara  Mordan,  executors  of  Augustus  Mordan,  who 
was  one  of  the  executors  and  trustees  of  the  testator's 
wilL 

The  other  executor  and  trustee  was  George  Lockyer, 
who  retired  Irom  the  trust  in  May,  1885,  when  the 
other  defendant,  Walter  Henry  MiUs,  was  appointed 
by  a  deed  dated  the  16th  of  May,  1885,  a  ^ustee  in 
bis  place. 

By  his  will  dated  the  7th  of  December,  1867,  the 
testator  Francis  Mordan,  after  making  Tarious 
bequests,  bequeathed  all  the  residue  and  remainder 
of  his  estate  and  effects  to  his  executors  and  trustees, 
*'  upon  tmst  to  invest  the  same  at  their  sole  discretion 
on  Gk>yemment  securities  of  Great  Britain,  or  upon 
freehold  ground-rents,  or  upon  leasehold  ground- 
rents  not  haying  less  than  sixty  years  unexpired  and 
beld  direct  from  the  freeholder,  and  as  to  such  lease- 
holds with  or  without  going  into  the  lessor's  title  as 
at  the  sole  discretion  of  my  said  trustees  they  may  see 
fit  and  be  advised."  The  trustees  were  to  reoeiye 
the  dividends,  rents,  and  annual  income  thereof,  and 
to  divide  and  pay  the  same  unto  and  equally  between 
the  testator's  two  daughters  Ursula  and  Ellen  Mordan 
for  and  during  the  term  of  their  natural  lives.  On 
the  death  of  either  of  the  daughters  leaving  issue  the 
corpus  of  her  share  was  to  go  to  her  issue. 

The  daughter  Ellen  Mordan  married,  and  died  on 
the  19th  of  March,  1901,  leaving  the  plaintiff,  her  only 
ohild,  her  surviving. 

The  trustees  had  invested  a  considerable  part  of  the 
testator's  residuary  estate  in  the  purchase  of  leasehold 
ground-rents  in  accordance  with  the  provisions  of  the 
will  before  the  appointment  of  the  defendant  Mills  as 
m  trustee. 

Plaintiff  by  her  statement  of  claim  claimed, 
amongst  other  things,  a  declaration  that  these  pur- 
chases were  not  authorized  by  the  testator's  will,  and 
m  declaration  that  the  defendante,  the  executors  of 
Augustus  Mordan,  ought  to  make  good  out  of  his 
estate  all  losses  occasioned  h^  any  breaches  bf  trust 
committed  by  him  in  the  administration  of  the  estete 
of  the  testetor  Francis  Mordan,  or  the  execution  of 
the  trusts  of  his  will,  including  in  particular  losses 

(a.)  Beported  by  Pbbot  H.  Whtfibld,  Esq., 
Barrister-at-Law. 


occasioned  by  the  purchase  of  the  leasehold  groimd- 
rente. 

Kekewich,  J.,  on  the  trial  of  the  action  made  a 
declaration  that,  upon  the  true  construction  of  the 
will  the  trustees  w^re  not  authorized  to  inve»t  the 
residuary  estete  of  the  testetor  or  any  part  thereof  in 
the  purchase  of  freehold  groxmd-rente  or  of  leasehold 
ground-rents,  and  granted  the  relief  asked  for. 

The  executors  of  Augustus  Mordan  appealed. 

Eve,  K.C.,  and  Daniel  Jones,  for  the  appellante. 

r.  Z.  Wilkinson,  for  the  surviving  trustee. 

aUwart-Bmith,  K.O.,  and  T.  BxbUm,  for  the 
plaintiff. 

Yatjohan  W1LLIAH8,  L.  J.~The  question  is  whether 
under  the  terms  of  this  will  the  purchase  of  leasehold 
ground-rente  which  has  been  made  by  the  trustees 
was  authorized.  In  my  judgment  it  was  authorized. 
It  was  argued  that  we  ought  to  give  a  very  limited 
meaning  to  those  words,  but  I  do  not  think  that  we 
ought  to  put  on  them  the  limited  construction  which 
has  been  suggested.  The  whole  argument  comes  to 
this:  lookmg  at  the  consequences  which  might 
result  from  such  an  investment,  it  is  improbalile 
that,  if  the  teitetor  had  considered  all  those 
consequences,  he  could  have  intended  to  authorize 
such  an  investment  to  be  made.  I  do  not  think  that 
any  of  those  considerations  are  sufficient  to  justify  us 
in  restricting  the  natural  meaning  of  the  words. 
Indeed,  I  go  further.  In  my  opinion,  even  if  the 
words  are  capable  of  the  limited  construction  which 
has  been  suggested,  yet  having  regard  to  the  other 
words  which  deal  with  the  distnbntion  of  "the 
dividends,  rente,  and  annual  income  "  by  the  trustees, 
the  natural  inference  is  that  the  testetor  intended  that 
the  words  which  give  the  authority  to  invest  should 
have  that  wider  cSfect  which  I  thmk  they  ought  to 
have.  If  the  words  had  been  intended  to  have  the 
more  limited  operation,  one  would  have  expected 
the  wcrds  in  the  trust  for  division  to  have  been 
"  dividends,  interest,  and  annual  income." 

In  my  judgment  we  ought  not  to  read  the  words 
in  question  as  if  they  had  been  *<  to  invest  .  •  , 
upo9  the  security  of  freehold  groimd-rente  or  lease- 
hold groimd-rente."    The  appi^  must  be  allowed. 

SriBLmo,  I1.J.— The  trust  is  to  invest  "  on  Govern- 
ment securities,  or  upon  freehold  ground-rente,  or 
upon  leasehold  ground-rente"  of  the  character 
specified.  Are  the  words  "  on  Government  securities  " 
limited  to  investment  on  the  security  of  Consols 
or  other  Government  securities  P  Clearly  not.  It  is 
admitted  that  the  trustees  are  at  liberty  to  purchase 
Consols.  But  it  is  said  that  the  words  '*  on  freehold 
ground-rente  or  on  leasehold  ground-rente  "  mean 
«  on  the  security  of  freehold  ground-rente  or  lease- 
hold groimd-rents."  But  the  words  "  the  security 
of  "  are  not  found  in  the  clause.  It  appears  to  me 
that,  if  the  authority  to  invest  on  Government 
securities  would  justify  a  purchase  of  Consols  or 
other  (Government  security,  the  authority  to  invest  on 
freehold  or  leasehold  ground-rente  must  equaUy 
justify  a  purchase  of  freehold  or  leasehold  ground- 
rente.  Li  my  opinion,  the  words  are  too  wide  to 
admit  of  tiie  restricted  construction  which  has  been 
suggested. 

Babnbs,  p.— I  agree. 

Solicitors,  Boyce  <fe  Son;  A,  F.  Church  <fc  Son; 
Woodbridge  d:  Sons. 
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ma^  <ttoutt  of  3wtitt, 


Ohan.  DiT.  i 
Farwell,  J. ) 


Marob  31 ;  April  1. 

In  re  Peioe. 
Pbiob  v.  Nbwton.  (o.) 
WiU-^OanHruction^'* Beady  money** ^'* Pecuniary 
investments  ** — Money  in  hank  on  deposit. 

Monty  which  is  on  deposit  at  a  hank,  and  which  is 
subject  to  more  tlian  twenty-four  hours  notu\e  of  with' 
drawal  is  not  a  "  pecuniary  investment  **  in  its  popular 
meaning,  and  therefcre  will  not,  in  ordinary  circum- 
stances, pass  under  a  gift  of  "  ready  money  **  contained 
in  a  wul,  nor,  wit?u)ut  special  circumstances,  under  the 
words  *•  pecuniary  investments.** 

Adjourned  stimmoos. 

By  his  will  dated  the  30th  of  June,  1888,  William 
Bvan  Price,  the  testator,  gave  to  his  brotlier  **  all  his 
life  asforance  polidet,  ready  money,  and  book  debts," 
aubjeot  to  the  payment  of  his  debts,  fnneral  and 
testomentary  expenses,  and  oertain  legacies  given  by 
his  will  and  any  codicil  he  should  execute.  He  made 
the  above  bequest  primarily  liable  for  the  payment  of 
the  above-mentioned  debts.  And  the  testator  after 
making  certain  other  bequests,  gave  to  his  said 
brother  and  the  plaintiffs  "all  his  moH^cages, 
debentures,  and  other  securities  for  money,  shares, 
stocks,  and  pecunianr  investments,"  subject  to  certain 
debts  and  other  legacies,  making  this  bequest 
■econdaiily  liable  for  such  debts,  upon  certain  trusts 
therein  mentioned.  He  further  left  the  residue  of 
his  real  and  personal  estate  to  the  plaintifib,  his 
executors. 

The  brother  having  died,  the  testator  executed  a 
codicil  making  certain  alterations  wluch  are  not 
material. ' 

The  testator  died  on  the  16th  of  December,  1904. 

At  the  date  of  his  death  he  had  a  sum  of  £5,750 
standing  to  his  credit  on  a  deposit  account  at  the 
Torrington  branch  of  the  National  Provincial  Bank  of 
England,  subject  to  ten  days'  notice  of  withdrawal. 
He  had  several  children,  and  the  plaintiffs  were  two 
of  his  nephews. 

The  summons  raised  the  question  whether  the 
£5,750  passed  under  the  gift  of  *'  ready  money  "  to 
the  brother  or  under  the  gift  of  "  pecuniary  invest- 
ment "  or  under  the  residuary  gift  of  personalty  in 
the  will. 

Upjohn,  K.C,  and  MeUalfe,  for  the  plaintiff. — 
"Beady  money"  will  pass  money  on  a  current 
account,  and  therefore  would  pass  to  the  plaintifi, 
who  are  entitled  to  the  residue.  But  this  money  is  on 
deposit  at  a  bank,  is  withdrawable  at  ten  d^ys'  notice, 
and  is  not  strictly  "  ready  money."  [They  cited  In  re 
Bayner,  Bayner  v.  Bayner,  52  W.  B.  273,  [1904] 
1  Ch.  176.  on  the  question  of  "pecuniary  invest- 
ments."] It  rather  equals  a  marketable  security. 
They  are  ejusdem  generis  with  what  has  gone  before 
— ^that  is.  the  debentures. 

They  cited  In  re  Wheeler,  Hankinson  v.  Hayter,  52 
W.  B.  586.  [1904]  2  Ch.  66.  which  is  foonded  on 
Mayne  v.  Mayne,  [1897]  1  Ir.  R.  324.  45  W.  B.  Dig. 
176 ;  Hopkins  v.  AbhoU,  23  W.  B.  227,  L.  R.  19  Bq. 
222;  Annual  Practice,  1905,  vol.  2,  pp.  278,  308,  310. 

Jenkins,  K.C.,  and  H.  Wrighi,  for  defendants, 
daoghters  of  testator's  brother. 

FPabwell,  J.,  referred  to  Wilks  v.  Qroom,  4  W.  B. 
697,  3  Drew.  584 ;  and  Perpetual  Executors  and  Trustees 
Association  of  Australia  v.  Swan,  [1898]  A.  0.  763,  47 
W.  B.  Dig.  204. 

(a.)  Beported  by  A.  B.  Tayloue,  Esq.,  Barrister- 
at-Law. 


J,  A*  Simon,  for  another  defendant,  a  nephew  of 
testator,  referred  to  Lewhi  on  Trusts  (Uth  ed.), 
p.  327,  and  (Jann  v.  Gann,  33  W.  B.  40,  51  L.  T.  77a 

Fabwjell,  J.— The  testator  was  a  sdioitor,  and  he 
was  a  very  old  man  when  he  made  his  wilL    I  on 
obtain  no  assistance  here  from  the  usual  mtrinsie 
drcuinstanoes,  or  from  putting  myself  in  hk  arm- 
chair, because  unfortunately  the  subject-matter  of  this 
particular  dispute  was  not  in  exwtenoe  at  tiietime 
that  he  made  nis  will.    Kor  is  there  any  asstatanoe  to 
be  derived  from  the  inclination  of  the  court  to  avoid 
intestacy,  because  it  is  not  a  case  between  testacy  and 
intestacy,  but  between  two  gifts  in  the  bbxdb  wilL 
Kor  is  there  any  assistance  to  be  derived  from  the 
man's  natural  desire  to  provide  for  persons  having  a 
daim  on  him  as  oompai«d  with  struigers,  beeaoas  it 
is  a  case  between  the  children  of  his   brother,  Had 
sons  and  daughters.    I  simply  have  the  will  as  altered 
by  the  oodidl.    [His  lordship  here  stated  the  will  ss 
set  out  above,  and  oontinuea :]  In  1897  the  testator, 
having  a  laxee  sum  on  current  account,  placed  some 
of  it  on  deposit  with  his  bankers  subject  to  ten  days' 
notice  of  withdrawaL    The  total  amount  so  standing 
on  deposit  amounted  at  his  death  to  £5,750.    The 
question   is.    Is    that   sum   a   '^pecuniary   invest- 
ment," so  that  it  passes  under  the  spedfio  gift  ia 
favour  of   the  brother's   sons  and  daughters?   Is 
my  opinion  it  is  not  a  pecuniary  investaient,  M 
falls  into  residue.     I  think  no  one,  in  ordinarf  psr- 
lanoe,  speaking  of  money  which  he  puts  on  dspoift 
account  at  his  bankers  at  a  short  call  like  ttiis--ta 
days — taking  the  usual  banker's  interest,  which  k  1  psc 
cent,  below  bank  rate,  would  treat  himself  as  makag 
an  investment,  or  as  investing  in  a  mode  whii^  ooali 
be  intended  by  him  as  an  investment  to  be  oontinnsi 
after  his  death  by  his  trustees  "  in  its  present  state  o( 
investment "  within  the  meaning  of  those  wends.    B 
is  a  little  difficult  to  dogmatize  about  matters  of  tkii 
sort,  and  I  quite  feel  the  force  of  the  observation  that 
people  do  use  the  words  ''invest"    and   "invest- 
ments "  in  very  odd  collocations.    On  the  otlier  hand, 
the  rules  of  court  distinguish  between   naonej  on 
deposit  and  money  invested ;  and  certainly  Kindecstey, 
y.O.,  in  WUks  v.  Groom,  when  speaking  of  the  < 
in  which  a  trustee  is  not  liaUe  for  not  invc 
moneys  in  his  hands,   distinguished  between 
where,  he  does  not  improperljr  omit  to  invest,  i 
he  does  not  mix  the  money  with  other  moneys,  and 
where  he  deposits  the  money  with   bankers  on  a 
separate  account.     In   the  same  way  in  J*§iuttnml 
Executors  and  Trustees  AssodaUon  of  Australia  v.  Sw^am, 
Lord  Macnaghten,  in  dealing  with  a  oolonial  stntnis 
authorising  money  belonging  to  a  trustee  monej  to 
be  placed  with  bankers  on  deposit  on  certain  oqk- 
ditions,  made  a  statement  on  p.  769  which  I  take  to  be 
a  general  statement  applying  to  ordinary  business  men 
as  to  oolonial  legislators.  He  says :  "  The  framers  of  the 
Act  knew  perfectly  well  the  di£ference  between  depoeii- 
ing  moneys  with  a  bank  and  investing  moneys  on 
security."   The  distinction,  to  my  mind,  is  reallr  plsosL 
The  money  which  is  deposited  with  your   hankers 
awaits  investment ;  the  fact  that  it  earns  interest  does 
not  make  it  an  investment.     It  is  immaterial  thut  it 
produces  interest  by  being  put  on  deposit.     I  thiBk 
there  is  great  force  in  the  observation  of  oonnsel  lor 
the  plaiottffs,  that  the  fact  that  it  earns  int 


cannot  make  it  an  investment,  because  it  is  vvte 
within  receot  times — ^there  may  be  some  banks  tniack 
do  it  even  now — ^that  banks  have  allowed  io ' 
current  accounts  if  they  exceed  a  certain 
The  result  is  that  in  my  opinion  this  sum  falls 
residue. 

Solicitors,  Kendall,  Price,  A  Fronds;  BarwoosTlt 
Pusey;  E.  B.  TiUey,  Bath. 
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Iir  BB  Applston,  Frbitoh,  &  SoRAFxosr  (Lticitbd). 


High  Ooubt. 


iv.     ) 
a,  J.  f 


May  3. 


Oban.  Div. 
Warriirgton, 

In  re  Applbton,    Fbenoh,    &   Sobapton 
(Limited),  (a.) 

Company — Winding  up — Examination    of  directors — 
AllegoHona  o/mis/eaaanee-^Repreeentaiion  by  aolicitore 
and  ooun$el--Juri$diction  cu  to  coats  of  examination — 
Judicature  Ad,   1890  (53  ^  54   Vict.  c.  44),  a.  5— 
Cmpaniea  Act,  1862  (25  dh  26  Vict.  c.  89),  a.  115. 
The  examination  of  offioera  of  a  company  in  liquida- 
tion under  aection  115  o/tA«  Companiea  Act,  1862,  ia**a 
proceeding  in  the  Supreme  Court    within  aection  5  of  the 
Judicature  Act,    1890;    and  '  therefore  the  costs  of  the 
attendance  of  the  witnesses,  and  of  their  being  represented 
by  aolicitora  and  counsel,  are  vHthin  the  discretion  of  the 
court,  and  may,  if  the  court  thinks  Jit,  be  ordered  to  be 
paid  by  the  parties  at  whoae  inatance  the  examination  ia 
heard* 

Sammons. 

This  was  an  applioation  by  certain  directon  of  a 
oompany,  against  whom  a  misfeasanoe  sommonB  had 
iBsned,  asking  that  they  might  be  allowed,  in  addition 
to  their  costs  of  the  misfeasance  summons,  which  had 
been  aUowed,  the  costs  incurred  by  them  on  their 
examination  under  section  115  of  the  Ck>mpanie8  Act, 
1862. 

In  August,  1899,  the  respondents  to  the  summons, 

Bobert  and  Henry  Adams  (Limited),  creditors  of  the 

company  (which  had  gone  into  liquidation),  and  J.  T. 

Wilson,  a  shareholder  in  the  company,  with  other 

persons,  issued  a  summons  upon  which  an  order  was 

made  in  February,  1900,  that  the  applicants  to  that 

summons  might  examine  certain  persons  mentioned, 

among    whom   were   the   two  directors,  John   W. 

Watson  and  Arthur  Appleton,  the  applicants  of  the 

present  summons,  under  section  115  of  the  Act  of 

1862,  and  that  the  applicants  to  that  summons  might 

have  liberty  to  apply  for  leave  to  take  proceedings 

under  section  10  of  the  Companies  (Winding-up)  Act, 

1890,  after  such  examination  was  concluded  as  they 

miffht  be  advised. 

upon  a  summons  issued  subsequently  by  the 
appuoants  to  the  last  summons  (the  present  res^n- 
dents),  the  present  applicants  attended  for  examma- 
tion  on  three  days  in  November,  1900,  and  their 
examination  was  made  with  reference  to  alleged  acts 
of  misfeasance,  and  to  claims  made  against  them  for 
misfeasance  amounting  to  more  than  £50,000.  They 
-were  on  these  occasions  represented  by  solicitors  and 
counsel. 

In  July,  1902,  a  further  summons  was  issued  by  the 
present  respondents  against  Messrs.  Appleton  and 
J.  W.  Watson  and  others  asking  that  the  respondents 
to  that  summons  might  be  declared  liable  to  con- 
tribate  the  above-mentioned  sums  to  the  assets  of  the 
company  as  compensation  for  their  misfeasance. 

Tliis  summons  was  in  July,  1904,  diunissed  with 
costs,  but  the  costs  of  the  present  applicants  at  their 
examination  were  not  dealt  with. 

llCessrs.  Appleton  and  Watson  thereupon  took  out 
tbe  present  summons  asking  that  the  respondents 
miKbt  pay  them  their  co»ts  incurred  in  connection 
-viritb  their  examination  in  November,  1900,  and  beLog 
represented  thereat  by  their  solicitors  and  counsel 

C  ST.  Sargant,  for  the  applicants. — ^The  court  has  a 
tlisoretiou  to  allow  these  costs  under  section  5  of  the 
Judicature  Act,  1890,  as  the  examination  was  a  pro- 
seedlngf  in  the  Supreme  Oourt.  I  admit  that  the 
jrtxisdiotion  of  the  court  as  to  costs  was  not  enlarged 
by  S.  8.  O.,  1883,  ord.  65,  r.  1 :  In  re  MilW  Eatate,  35 

(c»0   Heported  by  Kbvillb  Tbbbutt,  Esq.,  Bar- 
rister-at-Law. 


W.  B.  65,  34  Oh.  D.  24.  But  the  Judicature  Act, 
1890,  was  passed  to  give  that  result.  The  observa- 
tions of  the  Lordt  Justices  in  Ex  parte  WaddeU,  In  re 
Lutscher,  26  W.  B.  9,  6  Ch.  D.  328,  show  that  they 
would  have  probably  allowed  costs  in  a  case  such  as 
this,  where  proceedings  were  intended  to  be  taken 
against  the  persons  examined. 

Martelli,  for  the  respondents.— Section  115  provides 
for  a  tender  of  the  "  reasonable  expeoses "  of  a 
witness  who  refuses  to  attend.  These  ^penses  do 
not  include  fees  to  counsel,  which  are  by  implication 
excluded.  In  re  Grey's  Brewery  Co.,  32  W.  B.  381,  25 
Oh.  D.  400,  decides  that  this  examination  is  notajpro- 
ceeding  in  a  court  of  justice  because  it  is  an  examina- 
tion of  a  private  character.  If  tbe  directors  examined 
were  entitled  to  their  costs  of  being  represented  by 
solicitors  and  counsel,  why  should  not  every  witness 
be  allowed  the  same.  If  officers  of  a  company 
examined  under  section  115  are  allowed  such  costs 
people  will  not  dare  to  summon  them,  and  the  object 
of  this  provision  of  the  Oompanies  Act  will  be 
defeated.  An  examination  under  this  section  is 
similar  to  that  held  under  the  Bankruptcy  Acts,  where 
a  witness  is  not  allowed  fees  for  being  represented  by 
solicitors  or  counsel :  Ex  parte  WaddeU,  In  re  Lutscher, 

Wabbinoton,  J. — As  regards  the  jurisdiction  of 
the  court  to  idlow  these  costs,  it  seems  to  me  that  the 
only  question  I  have  to  decide  is  whether  the  exaoii- 
nation  of  the  applicants  was  "  a  proceeding  in  the 
Supreme  Oourt ''  within  the  meaning  of  section  5 
of  the  Judicature  Act,  1890.  The  examination 
took  place  under  section  115  of  the  Oompanies 
Act,  1862,  which  provides  that  in  the  windiog  up 
of  a  company  the  court  may  summon  certain 
persons  before  it  for  examination,  and  provides 
for  enforcing  the  order  against  any  person  who 
refuses  to  come  after  tender  of  a  reasonable  sum  for 
his  expenses.  That  section  contains  no  other  provision 
as  to  the  costs  of  the  persons  examined.  And  there 
is  no  express  statutory  provision  as  to  how  these  costs 
are  to  be  dealt  with.  Now,  in  my  opinion  the  sum- 
mons of  August,  1899,  the  order  of  February,  1900, 
and  the  summons  issued  consequent  upon  that  order, 
and  the  examination  of  the  witnesses  were  all  pro- 
ceedings in  the  Supreme  Oourt.  It  seems  to  me  that 
they  come  within  the  express  terms  of  section  5  of 
the  Judicature  Act,  1890,  and  that  it  is  impossible  to 
describe  them  in  any  other  way.  But  it  is  said  that  in 
deciding  in  this  manner  I  shall  be  going  contrary  to 
the  case  of  In  re  Oreys  Brewery  Co.  I  think  not. 
All  that  was  decided  there  was  that  an  examinatioh 
of  witnesses  before  an  examiner  under  section  115 
was  not  a  proceeding  before  tbe  judge  within  rule  9 
of  the  (General  Order  of  November,  1862.  It  was  not 
decided  that  the  examination  was  not  a  proceeding  in 
the  Supreme  Oourt.  I  think  that  it  is  such  a  pro- 
ceeding. The  next  question  is,  ought  I  to  exercise 
the  discretion  given  me  by  section  5  of  the  Judicature 
Act,  1890,  and  determine  that  these  costs  or  any  part 
of  tbem  should  be  paid  by  the  respondents.  Now,  I 
wiidi  to  say  in  the  strongest  terms  that  my  decision  is 
not  to  be  a  precedent  for  any  other  case.  I  deprecate 
any  such  result.  I  am  deciding  this  case  only.  The 
examination  of  the  applicants  was  held  for  the  pur- 
pose of  establishing,  if  possible,  a  case  for  proceediDgs 
which  were  not  on^  contemplated  against  the  appli- 
cants, but  for  taking  which  liberty  was  asked  by  the 
summons  upon  wbiuh  the  order  for  the  examination 
was  made.  I  quite  see  that  an  ordinary  witness  ex- 
amined under  section  115,  as  in  the  case  of  a  bank- 
ruptcy, would  not  be  allowed  his  costs  of  appearing 
by  BoUcitors  and  counsel  being  paid  out  of  tbe  assets 
of  the  company.  I  have  been  referred  to  Ex  parte 
WaddeU.     I  do  not  intend  to  act  contrary  to  the 
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H,0.  CoWKi  ir&HAN  DisT,  Council,  &o,  v.  SotJTHAMPxoK,  &a,  Royal  Steam  Packet  Co.  (LdO*  H,G, 


i'adgiuenti  in  that  cane.  But  there  the  learned  Lords 
iiBticei  were  careful  to  guafd  themselves  against  being 
tuppoaed  to  decide  a  cftB©  like  that  now  before  me* 
J&mee,  LJ.,  laid:  *' This  ii  not  tbe  oase  of  »  man 
who  ii  charged  with  having  property  in  hie  pOBAeision 
belonging  to  a  bankrupt,  and  is  Biimmoned  to  give 
evtdletioe  respecting  it.  In  such  a  case  it  might 
possibly  be  said  that  there  was  a  Utig%tiotk  bet  wean 
him  and  the  tmstePf  and  that  he  was  eotitled  to  be 
protected  by  couniel"  And  Cotton j  L.J.,  said: 
**  Eeally  the  only  question  is,  to  what  a  witneai,  not 
beiTig  a  person  against  whom  any  allegation  is  made 
with  regard  to  the  bankrupt's  property,  or  against 
whom  any  proceeding  is  intended  to  be  taken,  bat 
who  is  examined  as  a  mere  witness  ^  .  ,  is 
entitled  as  his  reasonable  expenses.*'  I  have  here  the 
very  case  to  which  tbe  Lords  Jnstioes  alluded.  I  think 
that  I  should  be  e^ercisiug  my  discretion  wrongly  jj 
I  did  not  visit  upon  the  reap ob dents  the  coBts  which 
they  have  occasioned  to  the  appLicauts,  I  order  the 
respondents  to  pay  to  the  apphqanta  the  costs  asked 
for  in  the  summons, 

Si^lidtoTs.  CViifjip,  SprtM,  <t  (7o»,  for  drGher  *fc 
Ca.,  8tockton-on-Tees ;  Jaehon  t£  Miwdl,  for  Jama 
Imkip  di  Vott  BristoL 


CowEB  Ubbak  DiSTEiCT  COUNCIL  Ami  East  Cowis 
Uhbaw  District  Council  v,  SouxHAirPTON, 
l8LK  OF  Wight,  aitd  South  of  Enoland 
EoYAL  Steam  Mail  Packet  Go  {Limitbu),  {«,) 

Feny^Btmm  hj  Crown  of  ancient  ferry  HghU  acroii 
a  rivtr  from  vUl  to  mil — ExUrit  of  such  rxghlB — iKi- 
iu/rhantt^ Rapid  development  of  ^mghhourhood — Rival 
iervice  of  sieam&oait— iVeto  traMc—Cmim  Ferry  AcL 
1901  [1  Ed,  7,  c.  Ixxxviiuy 

The  plaintiffs  daimed  an.  injtindion  and  damages  in 
rmptct  of  an  aiUged  torrnigfid  mterftrena  toith  their 
righia  of  a^nmt  fernj  and  passage  acrois  th^  rivtr 
itparating  EtH  and  Wmi  Cotaes,  ivhich^  in  1901,  the 
Urau?n  demised  ta  th^n.  The  defmdunU  denied  the 
plaintiffs'  e^cluslm  right  of  ferry  or  thai  Vi^y  hdd  inter^ 
fered  with  it,  and  alltged  that  tfmy  carried  a  kind  of 
trtt^G  different  to  that  ^^rried  or  initndtd  to  ht  carried 
by  the  plaintiffs*  ferry ^ 

Heldf  that  as  the  traffic  carriid  by  tM  defendurdi 
vii§ht  on  the  evidence  fairly  he  treated  m  nettf  traffic 
which  had  recently  sprung  up  owing  to  the  rapid  devdup- 
ment  of  the  neighbourhood  and  other  t^usest  and  as  the 
traffic  of  the  andmi  ferry  mas  not  a  diminishing  hut  an 
increasing  and  progressive  traffic^  the  plaintiffs  vifere  not 
erUithd  to  an  injtinction. 

Held,  furilier^  that  on  the  comtruetion  of  the  Uaie  the 
right  of  ferry  demised  %oas  only  a  right  of  ferry  from 
otie  terminus  to  anothert  and  teas  not  therefore  an  ex^ 
elusive  right  of  ferry  fn^m  vill  to  vilL 

Qu»re,  whetlier  E^et  and  West  Coxees  did  not  com^ 
prise  too  great  an  area  to  constitute  **mli$"  hetw^n 
whieh  the  Crown  could  grant  an  exclusive  right  ef  ferry* 

Farther  consideration  of  an  a<^tiom  tried  by  KeoneiFt 
J.,_  &t  Winch pster  Assizes,  in  which  the  plaintiffs 
claimed  an  ioj  auction  to  restfain  the  defendants  from 
interferiog  with  their  right  of  ferry  acruas  the  Bi?er 
Mediua,  between  Cowes  and  East  Cowes,  ia  the  Isle  of 
Wi(?ht, 

The  plttintiffi  claimed  the  exclusive  ferry  rights, 
alleging  that  they  had  been  granted  to  them  under  a 

(a,}  Beported  by  BBSSiifE  Esid^  Esq,,  Batriiter- 
at- Law. 


demise  from  the  Crown  dated  the  ISth  of  AMgm^ 
1901,  and  submitted  that  the  defeodauts,  a  steamboat 
company  runiung  services  of  iteamboats  betweee  Ui« 
Isle  of  Wight  and  the  mainland,  and  having  a  pontoofi 
at  West  Dowes  and  anothf^r  at  East  Coweti  wtn 
wrongfully  interfering  with  their  rights  of  ferry  bf 
running  launches  between  their  pon^oonA  in  or  am 
the  Ime  of  feriy  and  carrying  tr&ffia,  whsreliy  tka 
plain  tiffs  suffefed  loss* 

The  defendants  by  their  pleadings  denied  the  p3«ii- 
tiff'i'  exclusive  right  of  ferry,  or  that  the  deftt^iiiili 
had  been  guilty  of  any  actionable  interference  wi^«ay 
right  that  the  plaintLffs  possessed,  or  that  th«  fll^in' 
tiffs  had  suffi^red  any  dauiage  thereby,  Tb«j  sad 
that  the  plaintiffs  had  merely  been  demised  a  rigtiif 
ferry  from  one  terminus  to  another— a  highway  fsi 

which  was  distinguitbable  in  law  from  a  ferry  f   

vill  to  vill;  and,    further,  tliat  both  Eaat  and  Wtit 
Cowes   respectively   comprised   too   great  &n  ar««  to 
constitute  a    viU  between  which   tbe    Orowm 
grant  an  exclusive  right  of  ferry.     Moreover,  tlw  Iwp 
termini  of  the  defendants*   service  of  tte&m  larrnriia 
were  230  and  S 70  yards  respectively  distaot  frooi  tb« 
termini  of  the  plaintiffs'  ferry.    They  enbraitled  li«t 
their    ferry    accommodated     a     new    and    Atmally 
different  traffi^c  from  that  which  was  woirked  ^  m 
old  ferry,  and  was  necessary  for  the  ooirwiiiHiCf  ti 
the  public.     In    1867   the  defendants  pnnsbaMrf  iii 
pontoon   at  East  Cowes,   and  commenoed  !•  wm  a 
steam  launch  to  and  from  We«t  Cowes  to  Bit  Oaspsi 
in  April  of  that  year,  and  ever  since  that  diis  iiay 
have  regularly  maintained  a  service  of  tteatn  laM>d»a 
between  the  pontoons  at  West  and  East  Ooi 


Foote,  K,0,,  Uiattell  Salter,  K.C,  *nd  J.  A. 
for  the  plaintiffs. 

(7,  J,  Eftseell  K.C,  3,  /,  H.  Mackay,  and  S.  I. 
Emanuel,  for  the  defendants. 

The  facts  and  arguments  suMciently  ftppev  tarn 
the  judgment. 

The  following  oases  w€re  referred  to :  ifsMisa  t. 
Cuhitt,  12  C,  B,  N.  8.  32;  ffitpkif^s  v,  Grmi  Mwikm 
Ritilumy,  2  Q.  B.  D.  224.  25  W«  R.  Dig.  U3 ;  €km^ 
man  v,  Tunstal,  Hard,  162;  Pa^ne  v,  Pms^lwl^ 
1  Balk.  12  ;  Ptler  v.  Kendah  6  B.  &  C*  70;S ;  JW»  % 
Frank,  4  T,  R.  666  ;  Pirn  v,  Ourell,  6  M-  *  W,  »; 
Giles  V.  Oroves.  9  0.  B.  26;  ffuiuy  W.  Fieid,  3  Or.  It 
&  R.  432 ;  Matheivi  v.  Peache,  4  W.  R.  tS,  *  R  4  1^ 
546  J  Londomierry  Bridge  CommisiionerM  r*  MP^Ktm^ 
27  Ih  B*  Ir.  86,  and  on  appeal  46i ;  and  on  tb«  ri^g^ 
and  duties  of  a  ferryman  a  passage  from  Blmektfbia^ 
Com.  (2 let  ed,)p  vol,  3,  p.  216,  2  RoUe  Abr.  110.  w« 
cited. 

Cur.  €idw,  pmtL 

May  15,— KEWmSDY;  J,*  re*d  the  foUowiii^  1^4^" 
ment :  Tbe  plaintiffs  in  this  action  claim  an  injoafltini 
and  damages  in  respfict  of  an  alleged  wroQ^;fvl  ii 
ference  on  the  part  of  the  defendants  with  Um  " 
of  ferry  or  passage  across  tbe  ^ver  Mddiii^ 
East  Cowes  and  West  Cowes,  in  the  Iil«  €^ 
The  d^^ftf^ndants  deny  the  right,  as  claimed   bj 
plain  tiff  a>    and  further  deny   that  thsy    hft'ra 
guilty  of  any  aotionable  interferenoo  with  mBf  i 
which  the  plaintiffs  possess.     I  have  U^  oOMdM*  ii  ] 
the  first  place,   what  the   right  of  th#   f*"**'^  ^ 
Their  title  rests  upon  an  io denture  of  le^M,  i^iM 
13th  of  August,  1901,  made  between  th«  Sin^il 
Excellent   Ma] p sty   of  the  first  pvft,  Joto   fti 
Fortescue  Horner,  the   Gommissionaf  of  Wo«da 
charge  of  the  Land  Bevenuet  ol  tb«  Orowft  in  tN 
county    of  Hants,    of    the    icoond   part,    •»!   tha 
plaintiffs    of    the  third  part      That  indaBlitra 
made  under    the    authority    of    the    Cowai    Wsxff 
Aot,    1901     (1    Ed.    7,    c.    IxxxviiL}* 
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aooordiog  to  iti  title,  *'An  Act  to  empower   the 
Urban  District  Ooonoils  of  Oowes  and  East  Oowes 
to    take    on     lease     the    existing     Boyal      ferry 
aoroM  the  Biyer  Medina   between  their   respectiye 
districts  and  to  work  and  manage  the  same  and  for 
other  purposes."     The   indenture  redtes   that   his 
Majesty  is  entitled  in  right  of  his  Crown  to  an  andent 
ferry  across  the  BiTer  MeJina  between  East  Oowes 
and  West  Oowes;  that  there  have  been  constraoted 
npon  such  parts  of  the  foreshore  of  the  Biyer  Medina 
belonging  to  his  Ifajesty  in  right  of  his  Orown  as  are 
coloured  red  in  the  plan  annexed  to  the  indenture 
oerrain  piers  and  landing-places ;  and  that  an  agree- 
moDt  for  the  grant  to  tde  plaintiffs  of  a  lease  from 
the  Crown  of  such  foreshore,  piers,  and  landing- 
plaoei  has  been  made  between  the  Commissioner  of 
Woods    and    the    plaintiff**.      The    indenture    then 
proceeds:  *' In  pursuance  of  the  said  agreement,  and 
in  consideration  of  the  yearly  rent  hereinafter  reserved 
and  of  the  covenants  hereinafter  contained,  the  said 
John  Frauds  Fortesoue  Homer    •    •    .    doth  demise 
and  lease  unto  the  said  councils  their  successors  and 
assigns  all  that  ferry  or  right  of  passage  across  the 
Biver  Medina  between  East  Cowes  and  West  Cowes 
in  the  Isle  of  Wight.    .    •    •    And  also  idl  those 
pieces  of  foreshore  on  each  nde  of  the  said  river,  with 
the  piers,  hards,  or  landing-places  erected  or  con- 
structed thereon  for  the  embarking  and  landing  of 
passengers,  animals,  carriages,  conveyances,  and  goods 
•onveyed  across  the  said  ferry,  which  said  pieces  of 
foreshore  are  delineated  and  coloured  red  on  the  plan 
annexed  to  these  presents."    It  appeared  from  the 
evidence  adduced  before  me  that  the  rights  of  the  ferry, 
whatever  may  be  thdr  legal  extent,  have  never  in 
fact  been  exercised  except  between  one  point  on  the 
western  and  one  point  on  the  eastern  bank  of  the 
Medina,  although  the  points  have  not  been  in  former 
times  precisely  the  points   at  which  the  ferry  is  now 
worked.    Before  1860  the  ferry  was  worked  by  row 
boats,  which  plied  between  what  were  known  as  the 
Old  Ferry  Steps,  a  little  to  the  northward  of  the 
present  ferry  stages.    The  ferry  was,  up  to  that  time, 
manased  by  persons  appointed  by  the  governor  of 
the  island.    Between  1860  and  1901,  during  which 
period   the    Cowes    Ferry   Co.    (Limited)   and   the 
defendants  successively  had  been  lessees  of  the  ferry, 
a  floating  steam-bridge  and  suitable  landing-stages 
and  accessory  buildings  had  been  set  up  or  acquired 
by  the  lessees  on  the  present  site  of  the  ferry,  where 
the  work  of  the  ferry  has  since  1901  been  conducted 
by  the  plaintiffs  by  means  of  the  steam-bridge  and 
also  of  rowing  boats  or  barges.  Tne  plaintiffs  contend 
that  the  demise  and  lease  to  them  unaer  the  indenture 
of  1901  is  a  demise  and  lease  of  an  exclusive  right  of 
ferry  between  any  point  on  the  east  bank  of  the 
Medina  and  any  point  on  the  west  bank  of  the  Medina 
between  East  Cowes  and  West  Cowes ;  and,  therefore, 
that  the  defendants,  who,  as  it  will  be  necessary 
hereafter  to  explain  more  fully,  have  been  and  now 
are  carrying  passengers  across  ^e  Medina  in  steam 
launches  between  points  both  of  which  are  situated 
to  the  northward  of  the  plaintiffs'  steam-bridge,  have 
thereby  been  guilty  of  an  infringement  of  tbe  plain- 
tiffs' legal  right.    It  is  convenient  to  deal  first  with 
this  broad  contention* 

Now,  there  is  suffident  authority  for  the  propod- 
tion  that  there  may  be  a  franchise  of  ferry  "  from 
▼ill  to  vill,"  as  well  as  from  highway  to  highway. 
*•  A  ferry,"  said  Coleridge,  J.,  in  MaUhew%  v.  Ftacht^ 
6  E.  &  B.,  p.  557,  *'  may  be  granted  in  more  or  less 
extensive  terms.  If  Doust  could  show  a  legal  grant 
of  the  right  of  exerdsing  a  ferry  from  any  landing 
place  in  the  Isle  of  Dogs  to  any  landing  place  in 
6(reenwich,  that,  whether  convenient  or  no^  would  be 
the  extent  of  the  ferry.  That,  however,  would  impose 


upon  the  owner  of  the  franchise  the  obligation  of 
keeping  boats  enough  to  carry  passengers  from  iJl 
those  points,  and  of  maintaining  such  boats  in  repair." 
In  the  earlier  case  of  Hu$$ey  v.  Field,  2  Cr.  M.  ft  B., 
at  p.  442,  Lord  Abioger,  C.B.,  pronoun  dog  the  judg- 
ment of  the  Court  of  Exchequer,  defined  a  ferry  in 
these  terms :  "  A  public  ferry,  then,  is  a  public  high- 
way, of  a  spedal  description,  and  its  termini  must  be 
in  places  where  the  public  have  rights,  as  towns  or 
vills,  or  highways  leading  to  towns  or  vills.  The 
right  of  the  grantee  is  in  the  one  case  an  exdunve 
right  of  carrying  from  town  to  town;  and  in  the 
oUier  of  carrying  from  one  point  to  the  other  aU  who 
are  going  to  use  the  highway  to  the  nearest  town  or 
vill  to  which  the  highway  leads  on  the  other  side." 
And  in  the  leading  case  of  Newton  v.  Cubittt  12  C.  B. 
K.  S.  S2,  Willes,  J.,  delivering  the  judgment  of  the 
Court  of  Common  Pleas,  which  on  appeal  was  adopted 
simply  by  the  Exchequer  Chamber  in  regard  to  the 
nature  of  a  ferry,  used  this  language  (p.  58) :  «  A  ferry 
exists  in  respect  of  persons  using  a  right  of  way, 
where  the  line  of  way  is  across  water.  There  must 
be  a  line  of  way  on  land  coming  to  a  landing-place 
on  the  water's  edge,  or,  where  the  ferry  is  from  or  to 
a  viU,  from  or  to  one  or  more  landing-places  in  the 
viU." 

The   first    contention    in    the   argument   of    the 
plaintiffs'  counsel  in  this  action  is  that  West  Cowes 
should  be  treated  as  a  *'  vill"* and  East  Cowes  as  a 
"  vill,"  and  that  they  have  acquired  a  monopoly  of 
ferriage  across  the  Medina  throughout  the    whole 
length  of  the  Biver  Medina  so  far  as  the  banks  of  that 
river  are  within  dther  district,  and  to  construe  the 
words  **  The  Boyal  Feny  "  in  the  Act  of  Parliament 
and  the  words  *'  An  andent  ferry  "  in  the  first  redtal 
of  the  indenture  of  lease  to  mean  an  exdudve  right 
of  this  large  extent.    In  my  judgm^i^t  this  contention 
ought  not  to  succeed.    I  feel  connderable  doubt  as  to 
whether  dther  East  or  West  Cowes,  if  treated  as 
induding  the  extendve  area  on  either  bank  of  the 
Medina,  which  the  plaintiffs'  contention  requires,  is  a 
"vUl"  within  the  meaning  of  that  legal  term,  as 
used  in  the  judgments  which  I  have  dted :  see  Jacobs's 
Law  Dictionary  "vill,"  and  Coke  Littleton,   1156. 
I  am  inclined  to  think,  looking  at  the  maps  which 
were  put  in  evidence,  that  the  area  is  on  each  dde  of 
the  Medina  rather  a  district  than  a  "  vill  "  and  that 
it  may  justly  be  inferred  from  the  observations  of 
Maule,  tf.,  in  reference  to  Mr.  Cress  well's  argument 
in  Fim  v.  Curell,  6  M.  &  W.  21,  and  the  language  of 
Willes,  J.,  in  NewUm  v.  CubiU,  12  C.  B.  N.  8.,  at  p. 
58,  that  the  Crown  could  not  make  a  valid  grant  of  a 
monopoly  of  ferriage  throughout  such  a  district.    Be 
this  however  as  it  may,  it  appears  to  me  that  the 
language  of  the  indenture  which  I  have  quoted  ought 
naturally  to  be  construed  in  the  more  restricted  sense 
for  which  the  defendants  contend — ^namely,  as  giving 
to  the  plaintiffs  the  right  of  ferry  at  the  point  where 
the  steam-bridge  now  is.  I  can  see  nothing  to  modify 
or  alter  my  view  as  to  the  meaning  of  this  language 
in  other  portions  of  ike  indenture,  and  the  portions  of 
the  Act  of  Parliament  to  which  Mr.  Clavell  Salter 
properly  called  my  attention.    The  actual  user  makes 
for  the  same  view.    There  is  no  evidence  of  any  royal 
right  of  ferry  ever    having   been  exerdsed  except 
between  one  point  on  the  West  Cowes  and  one  point 
on  the  East  Cowes,  bank  of  the  Medina,  substantially, 
although,  as  I  have  already  stated,  in  reference  to  the 
poution  of  the  Old  Ferry  stairs  or  steps,  not  pre- 
dsdy  where  the  ferry  is  now  and  was  at  the  date  of 
the  indenture  of  lease.    I  tiiink  that  this  wording  of 
the  lease  is  perfectly  appropriate  to  the  demise  of  such 
a  ferry,  as  it  has  always  heea  in  actual  use. 

I  now  come  to  the  consideration  of  the  second  con- 
tention of  the  pldntiffs.    This  is  that  the  plaintiffi. 
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OTen  if  their  ferry  rights  are  as  limited  as  I  hold 
them  to  be,  are  entitled  to  reooYer  ia  this  action 
against  the  defendants  because  the  defendants  have 
been  gnilty  of  an  unlawful  disturbance  of  their  rights, 
by  reason,  to  borrow  the  langn»ge  of  Willes,  J.,  in 
NewUm  t.  CiibiU,  of  the  proximity  of  the  new  passage 
across  the  water  to  the  ancient  ferry.  The  facts 
material  to  the  consideration  of  this  contention  are 
these:  The  defendants  have  a  landing-place  on 
the  West  Cowes  bank  at  a  distance  of  875  yards  to 
ihe  northward  from  the  plaintiffs'  landing-place  on 
the  same  bank.  TAiey  have  a  luiding-plaoe  on  the 
East  Cowes  side,  which  is  230  yards  to  the  northward 
of  the  plaintiffs'  landing-place  on  the  Bast  Cowes 
bank.  The  Bast  Cowes  landing-place  is  ihe  priyate 
property  of  the  defendants ;  the  public  has  a  right  to 
access  to  the  riyer  along  a  small  portion  of  the  defend- 
ants' landing-place  on  the  western  bank.  The 
defendants  own  a  number  of  steamers  which  carry 
passengers  to  and  from  places  on  the  mainland,  from 
and  to  ^e  West  Cowes  landing-place,  and  also  to 
the  Victoria  Pier,  to  which  I  shall  nave  to  refer  later. 
Por  the  use  in  the  first  instance  of  their  own  passengers, 
whether  going  thence  to  Bast  Cowes  or  going  fromE«st 
Oowes  by  the  defendants'  steamers  to  the  mainland,  the 
defendants  have  now,  and  at  the  time  of  the  passing 
of  ^e  Cowes  Perry  Act,  1901,  had  a  service  of  steam 
launches  plying  between  the  termini  which  I  have 
described.  This  cross-river  traffic  was  begun  many 
years  before  1901,  at  a  time  when  the  defendants 
were  also  working  the  andent  ferry  as  assignees  of 
the  Cowes  Perry  Co.  Prom  the  first,  however,  the 
defendants  did  not  limit  the  use  of  the  launches  to 
persons  who  had  come  to  Cowes  or  were  intending  to 
leave  Cowes  for  the  mainland  by  the  defendants' 
steamers.  Prom  the  commencement  on  payment  of  a 
fare  of  one  penny  anyone  could  cross  the  river  on  the 
defendimts'  steam  launch.  As  the  defendants'  West 
Cowes  pier  was  half  a  mile  nearer  the  seaside  and 
more  fashionable  part  of  West  Cowes  than  the  steam - 
bridge,  it  offers  greater  convenience  to  persons  residing 
in  or  visiting  that  portion  of  the  district,  and  the 
eastern  landing-place  is  somewhat  more  convenient  in 
point  of  distance  for  persons  living  in  or  visiting 
Osborne  and  the  northern  part  of  East  Cowes. 
Again,  the  West  Cowes  railway  terminus  is  near 
the  defendants'  West  Cowes  landing-stage,  and  as 
arrangements  are  established  for  the  carriage  of 
luggage  between  the  two  places  a  passenger  for 
East  Cowes,  arriving  at  the  terminus,  who  would 
otherwise  have  to  go  about  half  a  mile  with  his 
Inggage  to  the   pluntiffs'  steam-bridge,  naturally 

Prefers  the  defendants'  steam  launch.  But  un- 
onbtedly  the  largest  supply  of  passengers,  other 
than  those  who  travel  or  mtend  to  travel  by  the 
defendants'  steamers  who  use  the  steam  launches  is 
contributed  by  the  suomier  visitors,  who  in  recent 
years  have  b^  brought  to  Cowes  in  very  large 
numbers  by  excuriion  steamers  not  owned  by  the 
defendants,  especially  since  the  erection,  I  think  in 
March,  1902,  but  at  all  events  between  1900  and  1902, 
somewhat  to  the  north  of  the  defendants'  West  Cowes 
landing-place,  of  the  Victoria  Pier,  where  these 
steamers,  as  well  as  some  of  the  defendants'  steamers, 
discharge  their  passengers.  In  the  year  1904 
24,833  persons  landed  from  steamers  at  this  pier,  of 
whom  between  one-fourth  and  one-fifth  were  brought 
there  by  the  defendants'  vessels.  This  passeager  traffic 
has  evidently  increased  greatly,  and  has  been 
stimulated,  I  was  informed  by  the  witnesses, 
especially  by  the  opening  of  Osborne  to  visitors,  and  the 
establishment  of  the  Boyal  Naval  College  at  Osborne 
has  also  added  to  the  number  of  those  to  whom 
the  defendants'  ferry  is  a  great  convenience.  Lastly, 
it  has  been  utilized  by  the  Post  Office  in  order  to 


effect  a  material  saving  in  time  in  regard  to  the  i 
mission  and  deliverv  of  some  of  both  local  and  main- 
land mails.    In  order  to  aooommodate  the  crost-rivar 
traffic  to  which  all  the  above-named  sources  contribute^ 
the  defendants  run  their  steam  launch  between  their 
landing-places  in  the  Medina  according  to  a  pnblnhed 
time-table,  which  is  framed  principally  so  as  to  pro- 
vide suitably  for  their  own  arriving  and  outgosng 
steamers.    But  the  railway  time-tables,  as  I  under- 
stand,   are   also   considered,    and   in   August    and 
September,  1904,  an  additional  launch  ran  half-houiy 
between  noon  and  6.30  p.m.    Until  this  launch  was 
advertised  the  plaintiffi  had  raised  no  objection  to  the 
defendants'  ferry,  and  the  service  of  this  additkmal 
hmnch  was  discontinued  after  September,  1904.    The 
condition  of  the  plaintiffi'  steam-bridge  f eny  iH'P^^'" 
to  be  this :    Its  traffic,  which  includes  vehides  aa  weU 
as  foot  passengers,  has  been  throughout  progrenive ; 
on   some  few  occasions  there  has  been  ev«n  that 
which   one   witness    called   a    ''glut"    of    trmffie, 
owing,   I    gather,   to  a  special   press   of   vahidea 
Qenerally,  as  I  infer  from  the  evidence,  the  stuaai- 
bridge,  with  its  accessory  tow  boats,  provides  in  an 
adequate  manner  for  the  wants  of  persona  eoning 
to  the  ferry,  and  it  eould,- 1  should  suTOoeet,  have 
carried  some,  perhaps  very  many,  of  the  delendmtB' 
ferry  passengers  across  the  Medina  if  they  had  dii- 
regarded  their  own  convenience  and  gone  out  of  tbsir 
way  to  follow  tiie  steam-bridge  route.     In  this  itsis 
of  things  ought  I  to  hold  that  the  defendanti  ksvt 
been  guilty  of    au    actionable   disturbance   cl  ths 
plaintub'  right  of  ferry,  and  that  the  plaintiffs  an 
entitled  to  the  remedy  which  they  seek  in  this  ^-^^^ 
by  obtaining  an  injunction  in  respect  of  the  e 
of  passengers  across  the  Medina  or,  at  all 
according   to   the   concession  which   ^e  pjaintili' 
counsel  stated  at  the  hearing  of  the  argument  tM 
his  clients  were  willing  to  make,  an  injunction  as  to 
the  carriage  of  all  passengers  except  those  who  asay 
be  described  as  <<  through "  passengers — that  is  to 
say,  persons  who  are  carried  across  the  Medina  at 
pifft  of  a  continuous  transit  between  Bast  Oowes  and 
the  mainland,  the  rest  of  which  has  been  perfocsMd, 
or  is  to  be  performed,  on  board  one  of  the  mendaBti' 
steamers?     So  far  as  legal  prind^de  is  involved  ia 
finding  the  right  answer  to  this  question,  there  ii 
nothing  to  be  gained  from  the  cases  beyosid  wh^ 
appears  in  the  judgment  in  NewUm  v.  CubiU^  wikk  I 
have  already  cited,  and  the  judgment  in  Hopkim  «. 
Oreai  Northern  Railway  Oo.     In   the    earlier   caoe 
Willes,    J.,    said :    « The   principle    by   which    to 
decide  whether  the  proximity  of   a  new   passsgo 
across  the  water  to  an  ancient  ferry  is  actionable  it  ii 
not  easy  to  decide.    It  seems  reasonaUe  to  infer  thai 
if  the  franchise  of  a  ferry  is  established  for  facility 
of  passage,  and  if  the  monopoly  is  given  to  saene 
convenient  accommodation,  a  change  of  cirenautaneai 
creating  new  highways  on  land  would  carry  with  it 
a  right  to  continue  the  line  of  those  ways  across  a 
water  highway."     In  the  latter  case  Mellish,  JjJ^ 
delivering   the   judgment  of    the  Court  of  Appeal 
(Lord  Coleridge.  C. J.,  Mellish,  L.J.,  and  Br«tt  and 
AmpUett,  JJ.A.),  said  on  pp.  231  and  232 :  "  They' 

Sie  authorities)  "  establish  that  although  it  bna  hesa 
d  down  in  a  very  early  case — *  If  I  have  a  ferry  hf 
prescription,  and  another  erects  another  ferry  oo  tiks 
same  river  near  to  it  by  which  my  f  erry  is  in  jnied, 
that  is  a  nuisance  to  me,  for  I  am  Ixmnd  to  raetssa 
and  repair  the  ferry  for  the  ease  of  the  lieges,  othnr 
wise  I  shall  be  grieriously  ameroed ' ;  and  there  ars 
other  authorities  to  the  same  effect.  Yet  ia  does  no* 
necessarily  follow,  as  a  matter  of  law,  that  beeaosa  a 
new  ferry  diverts  lome  of  the  traffic  from  an  old  tery 
it  is  actionable,  and  it  may  be  that  no  action  oaa  ba 
maintained  in  respect  of  the  new  ferry,  if  it  has  bssa 
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Bet  np  bond  fide  for  the  purpose  of  aooommodatiDg 
a  new  and  d^erent  traffic  from  that  which  was  aooom- 
modated  by  the  old  ferry."  Applying  the  prindples 
which  I  understand  to  be  laid  down  l>y  these  jadg- 
ments  to  the  f  tots  of  the  present  oase»  I  am  of  opinion 
that  my  judgment  in  this  action  must  be  for  the 
defenduits.  Their  line  of  ferry  is  at  neither  terminus 
identical  with  the  plaintiffs'  andent  ferry,  differing  in 
this  respect,  I  may  point  out,  from  aU  the  cases  up  to 
and  including  NewUm  t.  CuhiU  which  have  been 
brought  to  my  notice.  It  is  at  the  western,  the  more 
important  end,  nearly  half  a  mile  distant  from  the 
andent  ferry.  I  have  as  regards  local  drcumstances 
credible,  and  indeed  strong,  evidence  adduced  before 
me  that,  apart  from  the  advent  of  the  railway  to  West 
Oowes  and  the  i>osition  of  the  terminus  on  that  side, 
and  apart  from  the  establishment  of  the  Royal  Naval 
College  and  the  opening  of  Osborne  to  vidtors  on  the 
other  dde,  there  hat  grown  up  and  now  exists  in 
Weat  Cowes,  to  the  west  and  north  of  the  defendants* 
ferry,  a  number  of  reddents  and  visitors  who  could 
not  without  condderable  inconvenience  lose  the 
advantage  of  that  ferry,  such  persons  as  before  its 
commencement  used  occadonaUy  at  least  to  hire 
watermen's  boats  in  order  to  cross  the  Medina  on 
account  of  the  inconvenience  and  delay  which  would 
be  involved  in  going  southward  for  hiJf  a  mile  to  the 
line  of  the  ancient  ferry. 

I  find  that  there  has  been  in  recent  years  a  con- 
dderable change  of  circumstances  and  a  new  condition 
created  by  the  growing  development  of  fxcurdon 
traffic  and  the  building  of  the  Yictoria  Pier,  which 
places  annually  thousands  of  vidtors  upon  the  shore 
of  the  Medina  near  to  the  defendants*  ferry  and  at 
0uoh  a  distance  from  the  line  of  the  ancient  ferry  that 
to  those  of  them  who  wish  to  go  by  that  ferry  to  Bast 
Oowes  it  would  necessarily  involve  condderable  in- 
oonvenience  and  waste  of  time,  and  in  some  cases  at 
least  a  waste  of  money  also.    I  find  that  the  traffic 
from  aU  these  sources  passing  over  the  Medina  by 
the  defendants*  steam  launches  may  fairly  be  treated 
as  a  new  traffic,  for  the  traffic  on  the  andent  ferry  is 
At  the  same  time,  if  I  understand  the  evidence  right, 
not  diminishing,  but  an  increasing  and  progressive 
,  tralBo.    I  give  my  judgment  for  the  defendants. 

Solidtors  for  the  plaintiffs,  Cflerkson,  OretnwelUt  <k 
Oo.f  for  Damant  &  Co,^  Cowe$. 

Solidtors  for  the  defendants,  Sand/ord  &  Co. 


April  7. 


E.  B.  Div. 
(Xjord  Alverstone,  L.C.J.,  and 

Kennedy  and  Ridley,  JJ.) 
Mobbing  and  Anothbb  v.  London  and  Nobth- 
Wbstbbn  Railway  Co.  (a.) 

Hdilvjay — Carriage  of  goods — Intent  to  avoid  payment  of 
**  toU$  *'—Bailway$  Claueee  Act,  1845  (8  <£;  9  Vict,  c 
20),  M.  98,  99. 

Sy  Bections  98  and  99  of  the  Bailvoays  Clauses  Ad, 
1845,  the  owner  of  goods  passing  or  being  upon  the  rail' 
^jt^ay  is  hound  on  demand  to  give  an  account,  and  if  he 
gx'vts  a  foist  account  with  intent  to  avoid  the  payment  of 
any  tolls  in  respect  thereof  he  is  liable  to  a  penalty, 

!ffeld,  thcU  under  the  above  sections  no  express  demand 
is  necessary  where  there  is  evidence  that  there  was  an 
implied  demand,  that  it  is  not  necessary  thai  the  goods 
should  be  on  the  railway  at  the  time  the  demand  is  made, 
and  that  the  sections  apply  to  cases  where  the  railvuay 
company  themselves  are  acting  as  carriers, 

(a.)  Reported  by  Alan  Hoog,  Esq.,  Barrister- 
at-Law. 


Case  stated. 

These  informations  were  preferred  by  the  respond- 
ents under  the  Railways  Clauses  Act,  1845,  ss.  98  and 
99,  charging  the  appellants  for  that  they,  on  the  7th 
of  July,  1904,  at  Broad-street  Gk>ods  Station,  bdng 
the  persons  having  the  care  of  certain  goods — ^to  wit, 
leather  goods,  briuhes,  toys — ^passing  upon  and  bdng 
on  the  London  and  North-Westem  Railway,  did 
unlawfully  give  to  the  respondents*  collector  of  tolls  a 
false  account  of  the  said  goods,  with  intent  thereby  to 
avoid  payment  of  the  tolk  in  respect  of  the  said  goods 
contrary  to  the  statute. 

Upon  the  hearing  of  the  information  the  following 
facts  were  proved  or  admitted :  The  appiallants  had 
for  many  years  carried  on  budness  as  carriers,  and  as 
agents  for  importers  of  goods  from  the  Continent, 
and  had  for  many  years  sent  goods  for  conveyance  by 
the  respondents*  railway. 

The  practice  of  the  pieurties  in  these  transactions  is 
as  follows:  The  appdlants  made  out  condgnment 
notes  containing  {inter  alia)  the  description  of  the 
goods  sent,  and  delivered  the  notes  by  their  carmen 
to  the  respondents*  servant  at  the  goods  station 
where  the  goods  were  recdved  for  conveyance. 
Unless  consignment  notes  duly  filled  up  were 
sent  the  respondents  declined  to  recdve  the 
goods  sent  for  conveyance,  and  this  fact  was 
well  known  to  the  appellants.  The  rates  charged  by 
the  respondents  for  oonveyance  of  goods  varied  in 
amount  according  to  the  nature  of  the  goods  con- 
veyed, as  the  appellants  knew.  On  many  prior 
oooadons  on  which  the  retpondents  had  complained 
of  goods  being  misdeecribed  in  condgnment  notes, 
the  appellants  bad  pdd  on  demand  a  higher  rate,  or 
the  difference  had  been  mutually  arranged  between 
the  parties. 

On  the  7th  of  Julv,  1904,  the  appellants*  carman 
delivered  at  Broad-street  Station  three  cases 
containing  goods  for  conveyance  by  the  respondents* 
railway  to  BirminghaTS,  and  at  the  same  time  the 
carman  handed  to  a  servant  of  the  respondents  three 
consignment  notes,  on  all  of  which,  under  the  article, 
there  was  entered  the  word  hardware.  The  con- 
dgnment notes  were  not  dgned  by  the  appellants. 
The  goods  in  the  three  cases  were  in  fact  respectively 
leather  goods,  brushes,  and  tojs,  and  the  appdlants 
in  describing  the  goods  on  the  condgnment  not<?s  as 
hardware  intend^  to  avoid  payment  of  the  rates 
which  the  respondents  were  entitled  to  charge  for  the 
carriage  of  leather  goods,  brushes,  and  toys,  which 
rates  exceeded  the  rate  for  hardware,  and  the  appd- 
lants so  described  the  goods  in  order  to  secure  tueir 
conveyance  at  a  lower  rate  per  ton  than  if  they  had 
been  described  according  to  their  true  description,  and 
the  appellants  thus  gave  a  false  account  of  their  goods. 

The  respondents  had  a  credit  account  with  the 
appellants,  and  in  the  ordinary  course  of  business  the 
amount  due  from  the  appellants  for  the  conveyance  of 
the  cases  to  Birmingham  was  entered  in  the  re- 
spondents* books  in  accordance  with  the  consignment 
notes  as  if  the  cases  had  contained  hardware,  and  an 
account  of  the  entries  and  charge  was  afterwards 
delivered  to  the  appellants.  The  three  oases  were  in 
the  ordinary  course  conveyed  to  Birmingham ;  it  was 
then  discovered  by  the  respondenti  that  none  of  the 
oases  contained  hardware. 

On  behalf  of  the  appdlants  it  was  contended 
that  under  sections  98  and  99  of  the  Railway 
Clauses  Act,  1845,  the  appellai^ts  were  not  liable 
to  any  penalty  unless  the  respondents  had  first, 
in  accordance  with  the  sections,  made  a  demand  upon 
the  assignor  fcr  an  account  of  the  goods,  and  that 
the  respondents  in  the  present  case  had  made  no  such 
demand,  and  that  the  infcimaticns  should  therefcre 
be  dismissed. 
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On  behalf  of  the  respondents    it    wm  contended 

(1)  that  as  regftrds  the  ofiFr^nceB  alleged  in  the  infer- 
mationi  it  was  not  necesBary  for  the  railway 
ci^mpaiiy  to  make  any  an  oh  d«>mandt  and  (2)  thai,  if 
any  taub  demand  was  nec^saary,  the  faot  (in  acoordance 
with  tbe  welt-known  practicep  and  well  known  to  the 
appellftuts)  that  the  goods  would  not  have  been  recj^ived 
by  the  respoDdenta  nnleii  a  ootisignnient  note  eon- 
taiaing  the  neceiiary  pmrtictilari  had  been  handed  to 
the  reipoudentH  with  them  oonBfitnted  a  8nffiei*'nt 
deraand  within  th*i  meanini^  of  the  seotion.  The 
magistrate  was  of  opiaion  that  it  was  necessary  that 
a  dernaEid  ahoaM  be  made  for  the  amotmt  and  that 
no  api-cifio  demand  had  been  made  in  either  of  the 
three  eases,  but  he  was  farther  of  opinion  that  the 
demand  was  satisfied  by  the  gaoerat  requirements^ 
ftooording  to  tbe  ordinary  course  of  buitiDesSi  that  the 
oonbignors  ehoald  htnd  to  the  respondents  the  oon- 
BiiCBment  notes  stating^  among  other  particulars^ 
what  the  cas^i  oontained,  and  that  the  delivery  by 
the  appellants  and  the  taking  by  the  respondenti  of 
the  QOQsignmeat  nDtei  under  the  drcu instances 
mentioned  showed  that  a  demand  had  been  made  by 
the  reipondfliots  suffinent  to  comply  with  the  require- 
ments of  the  statute,  and  he  convicted  the  appellants* 

Ttie  quedtioni  of  law  for  the  opiaion  of  the  court 
were  (1)  whether  it  was  neceisary  for  the  respoudents 
to  prove  that  they  had  madi*  a  demand  for  the 
acconnt  of  goods  delivered  to  the  respondents ;  and 

(2)  if  a  demund  was  neeessary,  whether  in  the  cir- 
Ctuustuices  the  msgiHtrate  was  right  in  holding  that 
the  respondents  hud  made  a  demand  for  the  amount 
■nfficient  to  comply  with  the  requirements  of  sections 
98  and  29. 

By  section  08  of  the  Railway  Clausei  Act,  1345, 
**  Every  person  being  the  owner  or  having  the  care  of 
any  carriage  or  goods  passing  or  being  upon  tbe 
railway  shall  on  demand  give  to  the  ooUecbor  of  the 
tolls  at  the  places  where  he  attends  for  the  purpose  of 
receiving  goods  or  collecting  tolls  for  the  part  of  the  rail- 
way on  which  such  carriage  or  goods  may  have  travelled 
or  be  about  to  travel ^  an  exact  account  in  writing 
fdgned  by  him  of  the  number  or  quantity  of  goods 
conveyed  by  such  oarriagei  of  the  point  on  the  railway 
on  which  such  carriaRe  or  goods  have  set  or  are  about 
to  set  outp  and  at  what  point  the  same  are  intended  to 
be  unloaded  or  tak^n  o£F  the  railway ;  and  if  the 
goods  conveyed  by  any  such  carriage,  or  brought  by 
carriage  as  aforesaid^  be  liable  to  the  payment  of 
differi-nt  tolls*  then  such  owner  or  other  person  shall 
specify  the  respective  numbers  or  quantities  thereof 
Uable  to  each  or  any  of  such  tolls. *^ 

By  section  99 :  **  If  any  such  owner  or  other  such 
person  shall  fad  to  give  such  accounti  or  to  produce 
hii  waybill  or  bill  of  lading  to  such  collector  or  otber 
officer  or  servant  of  the  company  demanding  the 
same,  or  if  he  give  a  false  acoottut,  or  if  he  unload  or 
take  off  any  part  of  his  lading  or  goods  at  any  otber 
place  than  shall  be  mentioned  id  tuch  account  with 
intent  to  avoid  the  payment  of  any  tolls  payable  in 
respect  thereof,  he  shall  for  every  such  offence  forfeit 
to  tbe  company  a  sum  not  exceeding  ten  pounds  for 
every  ton  of  goods,  or  for  any  parcel  not  exceeding 
one  hundred  weigh  ti  and  so  in  proportion  for  any  less 
quantity  of  goods  than  one  ton  or  for  any  parcel 
exceeding  one  hundredweight  {aa  the  case  may  be) 
which  shall  be  upnn  any  such  carriage,  and  aucb 
penalty  shall  be  in  addition  to  the  toll  to  which  enoh 
goods  may  be  liable." 

Dan^wcrtM,  K^O*  [Kmj$  with  him), — There  was  no 
d«mand  here*  It  is  admitted  there  was  no  express 
demand,  and  the  alleged  implied  demand  wa«  not 
made  when  the  goods  oanae  on  the  railway  as 
re^^nircd  by  section  @§.    Further,  lectiDns  93  and  99 


do  not  apply  to  c*ses  where  the  railway  company 
itself  carries  the  goods.  The  word  **  t^U "  in  the 
section  means  a  p«ymect  for  goods  carried  by  tht 
railway  company  io  a  truck  belonging  tilheowiMr 
of  the  goods.  That  was  the  meanint^  pla^^d  upcn 
the  word  **  tolls  "  in  section  97  in  Wallu  v^  iUnioa 
and  Boidh-WtAUrn  Railway,  IS  W.  E.  337,  (ISTOJ 
Ih  B.  5  Ezi  62,  and  the  word  bears  the  same  mtwirinf 
here. 

He  also  cited  Bn>wt%  v*  Grmt  Wukfn  Bailwam  C^ 
30  W,  E.  214,  9  Q,  B,  D.  744. 

Shear  man  i   KM.,   and  GrttiUt  for  the  T«sp(^d«tlb 
were  not  called  upon  to  argue. 

Lord  Altebstoke,  L  CJ.— I  have  no  doubt  what- 
ever that  thH  decision  of  the  ma^str^te  ia  tliii 
was  right.  The  appellants  bdng  tine  per 
the  care  of  goods  knowingly  gave  a  ftua^  aooooal  te 
the  railway  company  for  the  purpose  of  gieMM^  ifci 
goods  carried  at  a  lower  rate.  I  doubt  whether  it  if 
necessary  to  prove  aoy  demand  for  an  aotioittit  in  a 
case  in  which  a  false  account  has  been  aolnsUy  l»* 
dered,  but  in  the  present  case  tbe  magistnte  km 
found  as  a  f4Gt  that  the  goods  would  not  hmwm  hnm 
received  by  the  railway  company  unless  th#  dOoiif!!- 
ment  note  had  been  delivered  with  them.  Tmm^wm, 
therefore,  what  is  really  an  implied  demand,  ia4  f 
agrea  with  the  view  taken  by  the  ma^Ulnlt  tbtH 
that  was  a  sufficient  demand  to  satisfy  t^«  n^M- 
mecta  of  sections  9S  and  BiL  For  reAvona  ^Ak  \ 
will  state  in  a  moment  it  is  not,  in  my 
neoestary  that  the  goods  shall  be  on  tbe  railiiif 
the  time  when  the  false  account  it  given. 

It  wa4  further  contended  on  behalf  «! 
appelUnti  that  the  conviction  wai  wrooif^  mk 
ground  that  the  word  **  tolls  "  in  seotioaa  96  M 
is  used  in  what  may  be  called  ita  limited  mrmring 
does  not  apply  to  cai^e^  where  goods  ara  tn  b« 
by  the  railway  ootapany  as  carrien.  ~ 
sections  form  part  of  a  group  of  BectioEit,  Koi»  (A  to 
]07»  and  no  doubt  in  some  of  the  seott'^na  tlu 
'I  tolls"  is  used  in  the  limited  sense  whUo  la 
a  more  e:ctetjd>^  meaning  must  be  given  to  ihm 
and  I  refer  alao  to  the  iuterpretattHn  claiiaa  (i 
S)  which  shows  that  the  word  '*  tolls''  maj  b»ia^ 
in  the  wider  sense  as  including  any  rate  or  c^^pi 
payable  for  goods  conveyed  on  the  rsdlway^  I  tfiSi 
also  with  I^tr.  DanckwertB  that  ''  ratee  and  chMtgm^ 
is  the  technical  expreision  which  wai  ordiiiftnly  mti^ 
bf^fore  1845  and  since  with  regard  to  tlie  oftma^  ^ 
goods  by  a  railway  company.  The  quetlisn 
we  have  to  oondder  it  whether  the  word  *'  toUi 
sections  98  and  99  applies  only  to  the  oaae  of 
using  a  railway  for  the  carriage  of  their  good  a  ui 
own  wagons  or  trucks  or  of  one  railway 
running  their  tmcks  over  the  lines  of  aeotb^ 
pany  under  running  powers  or  by  agreoi 
would  be  curious  if  these  sectioos  were  thi 
bat  that,  of  course,  would  be  no  an«ver  if  tb« 


is  made  good.      What  are  the  wordj  ol 
*'  Every  person  beiog  the  owner  or  having  tlisi 
any  carriage  or   goods   passing  or  being 
railway  shall  on  demand  gi^e  to  the  coHaocor  of 
at  the  places  where   he  attends  for  tbtt 
receii^ing  goods."      I  pause  there  ta  potat  om% 
the  word   ''tolls*'    is  to  have  the  umited 
contended  for,  the  man  who  oofleota  iba  toUa 
does  receive  the  goods  at  alL     He  might 
some  cases  be  said  to  receive  the  truck  cotil 
goods,  but  even  that  would  be  giving  the  words  m 
what  strained  oonitruction ;  but  mm 
railway  company  runs  its  own  engine  uid 
the  lines  of    another  company  under   tba 
power  clause  it  is  not  true  to  say  that  tbe 
tolls  rfoeivea  even  the  trucks    Th«rettn«  it  li 


vdun. 
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plain  to  my  mind  that  the  opening  words  of  eeotion 
98  oontemplate  a  case  in  whioh  the  person  going  to 
oolleot  the  money  reoeiyes  goods  whioh  are  brought 
for  the  purpose  of  their  being  carried  by  the  railway 
oompsny.  fiut  the  other  words  of  the  section  confirm 
this  view.    The  owner  of  the  goods  is  to  give  <'  an 
exact  aoooant  in  writing  signed  by  him  of  the  number 
or  quantity  of  goods  conveyed  by  any  such  carriage." 
I  quite  asree  that  the  words  "  conveyed  by  any  such 
carriage''  are  mainly  applicable  to  the  case  of  a 
peraon  bringing  a  truokload  of  what  is  called  mixed 
consignments  of  goods.    But  when  one  comes  to  the 
oonduding  words  of  the  section  the  meaning  of  the 
earlier  words  is  made  still  more  clear.    They  are 
*'and  if  the  goods  conveyed  by  any  such  carriage  or 
brought  for  conveyance  as  aforesaid  be  liable  to  the 
payment  of  different  toUs  then  such  owner  or  other 
person   shall    specify    the   respective   numbers   or 
quantities  thereof  liable  to  each  or  any  of  such  tolls." 
That,  in  my  opinion,  clearly  points  to  the  position  of 
a  person  who  brings  goods  for  conveyance  which  are 
liable  to  different  tolls,  meaning  thereby  diffttrent 
rates  of    charge.      A    point   was    taken    by   Mr. 
Danokwerts  that  under  these  words  all  the  informa- 
tion that  the  railway  company  are  entitled  to  demand 
by  the  account  is  the  number  or  quantity  of  the  goods ; 
that  there  is  no  obligation  to  give  a  description  of 
the  character  of  the  goods,  and  that  therefore  the 
false  description  of  these  goods  in  the  consignment 
notes  was  mere  surplusage.    In  my  opinion  that  is 
not  the  meaning   of    the  words.     If  the  consign- 
ment was  a   mixed  parcel,  a  statement  that  there 
were  so  many  barrels  and  so  many  cases  without 
specifying  the  contents  would  not  inform  the  com- 
pany whether  the  goods  were  liable  "to  each  or 
any  of  such  tolls."    Therefore  not  only  the  number 
or  quantity,  but  also  the  character  of  the  goods  must 
be  stated,  though,  of  course,  this  would  apply  to  tolls 
in  the  narrower  sense,  because  tolls  vary  according  to 
the  character  of   the  goods  as  well    as  rates  and 
charges.    In  my  opinion  section  98,  when  construed 
fairly  and  reasonably,  is  one  of  the  sections  in  this 
group  in  which  the  word  "  tolls  "  is  not  used  in  the 
narrower  sense  contended  for  by  Mr.  Danckwerts, 
though  there  are  no  doubt  some  sections  in  which  the 
word  is  used  in  that  sense  only — ^for  example,  section 
94,  the  milestone  clause ;  and  the  same  thing  must  be 
said  of  section  97,  havhiff  regard  to  the  decision  in 
Wallis  ▼.  London  and  South-  Western  Railway  Co.    But 
I  wisn  to  add  with  regard  to  that  case,  that  though 
it  is  binding  authority  on  us  in  this  court  with  regard 
to  section  97,  I  do  not  think  the  decision  has  any 
application  to  section  98,  and  if  the  same  point  were 
to  cooie  up  for  decision  in  the  Oourt  of  Appeal  the 
question  will  have   to   be  considered  whether   the 
decision  in  WalWs  case  was  right.    I  have  dealt  with 
this  ari^ument  as  to  the  meaning  of  the  word  "  tolls  " 
id  section  98,  though  the  point  was  not  taken  before 
tlie  magistrate;  but  as  the  question  is  one  of  law 
W'hich  arises  on  the  facis  stated  in  the  case  we  should, 
if  the  point  had  been  a  good  one,  have  given  effect 
to  it.     In  my  opinion  this  appeal  must  be  dismissed. 

EmnnBDY,  J. — I  am  of  the  same  opinion,  and  I 
K>nfoss  that,  with  all  deference  to  the  interesting  and 
xi^enions  argument  which  we  have  heard,  this  seems 
;o  nie  to  be  a  very  clear  case.  The  subject  of  the 
>rooaeding8  against  the  appellants  was  the  dishonest 
eodiuff  of  goods  by  rail  under  a  misdescription,  Uie 
^l>jeot  being  to  pay  a  less  sum  for  the  carriage  of  the 
loods  than  would  have  had  to  be  paid  if  the  goods 
ioA  been  correctly  described.  The  point  which  was 
Aiaed  at  the  hearing,  as  appears  from  the  case,  was 
bsat  -whereas  sections  98  and  99,  whidi  create  the 
»£feooe»  require  that  tl^ere  ihaU  be  «  demund  for  the , 


account,  the  prosecution  had  failed  to  prove  that  there 
had  been  any  demand  which  the  magistrate  was 
entitled  to  treat  ai  satisfying  the  requirements  of  the 
statute.  The  magistrate  h^d  that  a  demand  was 
necessary  and  that  in  the  circumstances  of  the  case 
there  had  been  a  sufficient  demand  because  according 
to  the  usage  of  business  well  known  to  the  appellants 
the  railway  company  required  the  production  of  an 
account  similar  to  that  which  is  here  impeached  before 
the  goeds  would  be  accepted  for  carriage.  With 
regard  to  the  question  as  to  the  necessity  for  a  demand 
I  have  no  doubt  that  where  proceedings  are  taken 
against  a  person  for  failing  to  give  an  account  it 
would  then  be  necessary  to  prove  a  previous  demand 
because  it  would  be  most  unreasonable  and  unjust 
that  the  mere  failure  to  deliver  an  account  should 
render  a  person  liable  to  a  penalty  if  there  had  been 
no  request  for  it.  But  section  99  goes  on  to  say  **  or 
if  he  gives  a  false  account,"  and  speaking  for  myself 
I  am  not  prepared  to  say  that  where  a  false  account 
is  in  fact  delivered  the  offence  is  not  complete  without 
proof  of  a  previous  demand;  it  seems  to  me  unreason- 
able to  say  that  there  must  be  an  express  demand  if 
the  necessity  or  indeed  the  opportunity  for  it  is  taken 
away  by  the  act  of  the  person  bringing  the  goods  to 
the  railway  company,  as  it  is  when  without  waiting  to 
be  asked  for  an  acoount  he  says  in  effect,  "  Here  is 
the  account  r«  quired  by  law.*'  To  say  that  in  that 
case  if  the  account  proves  to  be  fiJse  the  absence  of  a 
demand  would  prevent  a  man  from  becoming  liable 
to  a  penalty  under  section  99  is  to  my  mind  to  give 
an  unreasonable  construction  to  the  section  and  one 
not  warranted  by  its  language. 

With  regard  to  section  98  it  seems  to  me  that  it 
would  have  been  difficult  to  find  words  which  more 
aptly  apply  to  the  circumstances  of  this  case.  This 
section  speaks  of  the  collector  of  tolls  attending  at  a 
place  for  the  purpose  of  receiving  goods,  of  the  goods 
brought  for  conveyance,  and  refers  to  the  possibility 
of  the  goods  being  liable  to  pay  different  tolls.  The 
interpretation  clause  says  that  the  expression  '*  tolls  " 
shall  include  rates  and  charges,  and  although  there  may 
be  some  sections  in  which  the  word  is  used  in  a  narrow 
sense,  I  think  that  these  expressions  found  in  section 
98  are  just  as  applicable  to  the  case  of  goods  which 
are  to  be  conveyed  by  the  railway  company  as  carriers 
as  to  the  case  of  the  sender  using  his  own  trucks  for 
the  purpose  of  conveying  the  g^>ds.  I  think  that  it 
is  impossible  to  say  that  the  account  referred  to  in 
seotious  98  and  99  is  required  only  for  the  proper 
adjustment  of  tolls  proper,  it  is  equally  required  in 
the  case  of  the  payment  of  rates  and  diarges  for  the 
carriage  of  goods  by  the  railway  company.  For 
these  reasons  I  am  of  opinion  that  the  conviction  in 
this  case  was  right. 

BiDLSY,  J. — I  am  of  the  same  opinion.  With 
regard  to  the  finding  of  the  magistrate  that  a  demand 
was  necessary  I  am  not  satisfied  that  in  the  events 
whioh  happened  in  this  case,  where  the  appellants  have 
given  a  false  account,  it  was  necessary  to  prove  a 
specific  demand.  I  am  not  prepared  to  say  that  I 
agree  with  the  decision  of  the  magistrates  on  that 
puint.  On  the  other  points  I  agree  with  the  judg- 
ments which  have  been  given,  and  I  do  not  think 
that  I  can  usefully  go  over  the  ground  again* 

Appeal  dismissed. 

Solicitors  for  appellants,  GiMberg^  Barrett,  d  Newall 

Solicitors  for  respondents,  C.  de  J.  Andreiwes. 
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Shkppabd  V,  Shippabd.  (a.) 

Divorce — Coats^  wlfe^a — Summary  Jurisdiction  {Married 
Women)  Act,  }S95— Matrimonial  Causes  Act,  1857, 
«.  26  ^Practice, 

The  Court  held  that  the  decision  in  In  re  Wingfield 
&  Blew,  [1904]  2  Ch,  665,  did  not  affect  the  question 
of  providing  a  wife  with  adequcUe  means  for  fighting  a 
case  in  the  Divorce  Court  in  accordance  with  its  usual 
practice. 

This  was  a  8aiiiinoii8  adjoamed  into  oonrt  for 
farther  argument. 

The  petitioner,  Elizabeth  Sheppard,  obtained  a 
separation  order  from  the  Brentford  justioes  under 
the  Sammary  Jurisdiction  (Married  Women)  Act, 
1895,  £2  per  week  being  ordered  for  her  maint^iance. 
That  order  wai  made  on  the  16th  of  July,  1902. 

In  March,  1904,  she  filed  a  petition  for  dissolution. 

The  hearing  of  the  case  was  postponed  through  the 
exigencies  of  the  business  of  the  court,  and  a  sum  of 
approximately  £90  had  been  incurred  above  and 
beyond  the  amount  which  had  been  secured. 

On  the  10th  of  April  a  summons  was  taken  out  for 
further  security,  but  the  reg^trar  refused  to  make  the 
order  on  the  ground  that  the  decision  in  In  re  Wing- 
field  &  Blew,  [1904]  2  Ch.  665,  governed  the  present 
application. 

Kemp^  K,C.t  and  Faussett,  for  the  petitioner. 

C,  E.  Jones,  for  the  respondent. 

Babnes,  p.,  in  delivering  a  considered  judgment, 
said  that  this  was  a  case,  in  which  Mr. 
Begistrar  Pritohard  had  refused  to  tax  costs 
and  to  order  further  security  for  the  wife. 
That  decision  had  been  appealed  from,  and  he 
(the  learned  President),  in  chambers,  had  ordered 
that  the  costs  should  be  taxed  and  further  security 
given.  He  had  given  leave  to  have  the  matter 
adjourned  for  rehearing  in  court,  as  he  had  thought 
it  of  sufficient  moment  to  consider  it  there.  In 
reviewing  the  evidence,  the  President  observed  that 
on  the  1st  of  November,  1904,  an  order  had  been  made 
by  which  the  respondent  was  to  pay  the  petitioner's 
solicitors  £22  14s.  2d.  and  to  secure  £30.  The  case 
had  come  into  the  daily  cause  list,  but,  owing  to  the 
exigencies  of  the  business  of  the  court,  it  had  to 
stand  over.  The  security  not  being  adequate  to 
bring  the  suit  to  trial  this  term,  an  application 
had  been  made  to  the  registrar,  who,  feeling 
bound  by  the  decision  in  In  re  Wingfield  & 
Blew,  [1904]  2  Ch.  665,  refused  the  order.  The 
re^trar's  decision  having  been  appealed  from,  the 
point  made  in  the  husband's  favour  was  the  language 
employed  in  section  26  of  the  Matrimonial  Oauses 
Act,  1857,  and  the  decision  in  In  re  Wingfield  &  Blew, 
The  26th  section  is  as  follows :  "  In  every  case  of  a 
judicial  separation  the  wife  shall,  whilst  so  separated, 
be  considered  as  a  feme  sole  for  the  purposes  ol  con- 
tract, and  wrongs  and  injuries,  and  suing  and  being 
sued  in  any  dvil  proceeding ;  and  her  husband  shaH 
not  be  liable  in  reepect  of  any  engagement  or  con- 
tract she  may  have  entered  into,  or  for  any  wrongful 
act  or  omission  by  her,  or  for  any  costs  she  may  incur 
as  plaintiff  or  defendant;  provided  that  whereupon 
any  such  judicial  separation  alimony  hat  been  decreed 
or  ordered  to  be  paid  to  the  wife,  and  the  same  shall 
not  be  duly  paid  by  the  husband,  he  shall  be  liable  for 
necessaries  supplied  for  her  use ;  provided  also  that 
nothing  shall  prevent  the  wife  from  joining,  or  at  any 

(a.)  Beported  Vy  Qwynkx  Hall,  Esq.,  Barriater- 
at-Law. 


time  during  such  separation,  iu  the  exercise  of  aay 
joint  power  given  to  herself  and  her  husband.*'  And  tbe 
bead -note  in  In  re  Wingfidd  in  Blew  is :  "SeotioQ  26 
of  the  Matrimonial  Oauses  Act,  1887,  abedlately  puti 
an  end  to  the  right  of  a  wife  who  has  obtainedadme 
of  judicial  separation  to  pledge  her  husband's  cre^ 
or  to  contract  on  his  behalf  during  the  oontfarasBee 
of  the  judicial  separation,  except  where  alimooy  hai 
been  decreed  and  has  not  been  fully  paid.    Goa- 
sequentiy,  so  long  as  the  husband  duly  pays  ftt 
alimony  which  he  has  been  ordered  to  pay,  the  wdt 
hat  no  power  to  pledge  his  credit  for  nnnnssiiii 
which  the  alimony  coiUd  not  have  been  reasoBsbly 
supposed  to  cover,  as  where  the  wife  has  been  put  to 
expense  by  the  misconduct  of  the  husband,  and  te 
principle  of  Turner  v.  Rookes,  (1839)  10  Ad.  &  E.  47, 
50  B.  B.  320,  no  longer  applies."    It  was  argued  aa 
behalf  of  the  husband  in  the  present  case  that  Ui 
wife,  having  a  separation  order,  was  a  feme  sole  sad 
could  not  obtain  nelp  from  him  to  further  Kti^itioi 
brought  about  by  his  misconduct.     Wairtngtoa,  J^ 
had  held  in  In  re  Wingfieldd:  Blew  that  the  hosbaad 
was  liable  for  the  costs  as   between  soUoitor  mi 
client  in  the  second  divorce  suit.    His  deoMoaliad, 
however,  been  reversed  by  the  Oourt  of  Appeal,  wham 
judgment  amounted  to  this — ^that  when  a  vifis  vai 
placed  in  the  position  of  a  feme  sole  she  eouldaoi 
pledge  her  husband's  credit  so  long  aa  he^afyftH 
her  what  had  been  ordered,  and  that  the  eitei  ooaii 
which  she  had  incurred  in  the  second  divoraiodM 
not  been  incurred  on  her  husband's  credit  UU 
been  argued  in  this  case  that  therefore  no  aeeidtf  tar 
the  wife's  costs  could  be  ordered   by   this  emi 
There  were  two  points  to  consider — (1)  whe/Okmbn 
Wingfield  &  Blew  decided  the  present  qnestioB,  ai 
that  was  a  point  of  law;  and  (2)  whether  i^fr 
viso  in  the  26th  section  had  Immi  complied  vitk- 
which  was  a  question  of  fact.     In  his  opniou  te 
decision  in  the  Oourt  of  Appeal  did  not  ^orenfti 
question  now  before  the  court.      It  was  immatHra 
whether  the  suit  was  by  a  husband  or  a  wtfs;  m 
either  case  it   was  the  practice  of  this   court  te 
a  wife,  unless  she  had  separate  estate  of  her  on, 
should  be  placed  in  a  position  to  fight  her  ova  am; 
otherwise  we  might  be  the  victim  of  a  «-■■'■— wy 
of  justice.    It  had  been  further  argued  on  buhrff  sf 
the  husband  that  the  practice  of  the  court  wsi  ao 
longer  applicable  since  the  decision  of  the  Goet  al 
Appeal.    But  that  decision  did  not  really  toadh  libs 
question  of  providing  a  wife  with  adequate  masaa  si 
fighting  her  suit,  which  was  a  question  lor  tte  fr 
cretion  of  this  court.    It  was  impossible  to  do  jwike 
in  cases  of  this  kind  unless  the  wife  was  in  poaasMV 
of  funds  with  which  to  fight  her  case  and  iinlsai  tbi 
court  had  the  power  to  say  that  the  wife  ahoald  be  v 
provided.    But   the   practice    of    this    ooort    w«£ 
further.    Por  in  cases  of  nullity  brought  bj  Aa  mm 
by  reason  of  her  husband's  bigamous  manii 
in  which  a  decree  of  this  court  had  no 
effect,  but  was  merely  a  record,  and  where 
ness  there   was  no  necessity  for  a  suit  of 
at  aU,  although   a    decree  was  perhapa    of   g;n' 
convenience~t£is  court    would  order  afwuiity  ht 
the  wife,  who  inlaw  was  no  wife  and  had  no  eamm^ 
law  authority  to  pledge  her  husband's  anthority>    Hs 
did  not  believe  tlukt  the  Oourt  of  Appeal,  in  ~ 
In  re  Wingfield  &  Blew,  had  the  sli^test  ml 
overrule  the  practice  of  the  court.     If  that 
was  to  be  overruled  it  would  be  a  very  aecioiai 
For  in  many  of  these  cases  of  separatian  or^dan  ^ 
order  had  l>een  granted  to  the  wife  by  rnsiaQn  of  t^ 
husband's  cruelty.    In  nearly  all  the  oaaaa  the  wsk 
was  in  very  poor  circumstances  and  posaeaeed  ctf  ^ 
money  but  what  she  had  to  live  upon.    Thm  Lailiaai' 
having  committed  the  aduHery^  placed    kar   m  • 
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position  to  sue  for  a  dissolation  of  her  marriage ;  it 
would  be  a  Tery  serious  matter  if  she  could  not  be 
secured,  and  it  was  not  his  view  of  the  Isw.  But, 
further,  In  re  Wingfield  &  Blew  only  dealt  with  solic^tor 
and  client  and  not  with  psrty  and  party  costs,  and  in 
his  judgment  that  case  did  not  touch  the  present  one. 
He  felt  completely  bound  by  the  decision  of  the 
Court  of  Appeal.  The  language  of  the  section 
was  very  strongly  worded,  although  he  did  not 
know  whether  the  second  point — the  proviso 
in  the  section— had  been  brought  to  the 
notice  of  that  court.  Here  the  affidavits  put 
in  showed  that  the  husband  had  been  continuiuly 
in  default.  He  had  been  summoned  some  ten  or 
twelve  times  for  non-payment,  and  at  the  date  of  the 
institution  of  the  suit  he  was  three  weeks  in  arrear. 
The  order,  in  fact,  bad  not  been  complied  with,  and 
he  had  no  doubt  that  it  had  become  inoperative,  ^e 
found,  both  on  law  and  on  fact,  that  the  matter  must 
go  back  to  the  registrar  to  be  considered  whether 
further  security  should  be  ordered,  and  that  the  bill 
be  taxed  up  to  the  trial.  Leave  to  appeal  would  be 
granted  provided  the  sum  of  fifteen  guineas  were 
brought  into  court  within  a  fortoight.  The  appeal 
was  not  to  delay  the  trial  of  the  suit. 

Solicitor  for  petitioner,  Charles  Bohimon. 

Solicitor  for  respondents,  (7.  (7.  Sharman* 


fSm^t  Of  lorTl0« 

From  C.  A. )  *^  .i  , . 

(Enghind).  }  -^P"^  ^^• 

HouLDER  Line  (LunrED)  v.  Griffin,  (a.) 

Master  and  servant — Employers^  liability — Accident — 
Compensation — Seaman — Ship  in  dock — Factory  Act, 
1895  (58  <fc  59  Vict,  c,  37),  s.  23,  sub-section  1  (v.) 
(b)— TForAjmen'a  Compensation  Act,  1897  (60  <k  61 
Via,  c.  37),  ss.  1  and  7. 

A  sailor  working  as  such  on  a  ship  afloat  unthin  a 
dock  is  not  a  workman  entitled  to  the  benefit  of  the 
Workmen* s  Compensation  Act,  1897. 

Decision  of  the  Court  of  Appeal  (52  W,  B.  323, 
[1904]  1  K,  B.  510)  reversed  (Lord  James  of  Hereford 
dissenting), 

Raine  v.  Jobson,  49  W,  B.  705,  [1901]  A.  C,  404, 
distinguislied. 

Appeal  from  the  decision  of  the  Court  of  Appeal 
(Collins,  M.B,  and  Cozens-Hardy,  L.J.,  Mathew, 
li.  J.,  dissenticg). 

The  agreed  statement  of  facts  was  substantially  as 
follows : 

The  applicant,  Elizabeth  Ann  Griffio,  is  the  widow 
and  administratrix  of  Edward  Latimer  Qriffin, 
deceased.  The  deceased  was  an  able  seaman,  and  on 
the  2l8t  of  November,  1902,  he  signed  articles  at 
liiverDOol  to  serve  on  board  ttie  respondents'  steam- 
ship Boyston  Orange  as  an  able  seaman  upon  a  voyage 
from  Liverpool,  where  the  ship  was  then  lying,  to  the 
Biver  Plate  and  back  to  this  country.  The  deceased 
duly  joined  the  ship  pursuant  to  the  articles  on  or 
about  the  22nd  of  November,  1902,  and  sailed  in  her 
from  Liverpool  to  Newport,  Monmouth,  at  which 
port  the  vessel  called  to  take  in  her  bunker  coal  for 
the  voysge.  The  vessel  arrived  in  the  Alexandra 
Dock,  Newport,  on  the  24th  of  November,  1902,  and 
at  midnight  on  the  28th  of  November  she  had  finished 

(a.)  Beported  by  C.  H,  Grafton,  Esq.,  Barrister- 
at-Law. 


receiving  her  bunker  coals,  and  was  moved  out  to  the 
buoys  in  the  docks  preparatory  to  proceeding  to  sea 
on  the  following  morning.  Whilst  engaged  clearing 
up  the  No.  5  hold  on  the  said  29th  of  November,  1902, 
a  piece  of  dunnage  wood  known  as  a  "  torn,"  and  used 
for  the  purpose  of  supporting  a  deck  beam  when 
heavy  weights  were  stowed  above,  was  knocked  down 
by  a  fellow-servant  of  the  deceased,  and  fell  across 
his  ankle  and  instep,  causing  a  fracture  of  the  ankle 
and  instep  which  necessitated  an  operation. 

The  voyage  upon  which  the  deceased  signed  articles 
ended  upon  the  vessel's  arrival  in  London  on  the  3rd 
of  March,  1903. 

At  the  hearing  of  the  arbitration,  the  judge  of  the 
City  of  London  Court  decided  that  the  deceased  was 
a  seaman  and  engaged  on  a  seaman's  work  at  the  time 
of  the  accident,  and  therefore  not  a  workman  entitled 
to  the  benefit  of  the  Act.  The  majority  of  the  Court 
of  Appeal  reversed  this  decision. 

Carver,  K,C,,  and  Dawson  Miller,  tor  the  appel- 
lants, re/erred  to  Wrigley  v.  Whittaker  &  Sons, 
50  W.  R.  666,  [1902]  A.  C.  299,  and  Francis  v.  Turner 
Brothers,  48  W.  E.  228,  [1900]  1  Q.  B.  478.  The 
deceased  was  engaged  in  ordini^  seaman's  work  on 
a  ship,  and  the  Act  does  not  apply.  The  test  is  the 
character  of  the  act,  and  the  shipowner  was  not 
occupier  of  the  dock  in  the  sense  intended  by  the 
Act. 

Bobion,  K,C,,  and  G.  A,  StoU,  for  the  respondent. 

They  cited  Baine  v.  Jobson,  49  W.  R.  705,  [1901] 
A.  C.  404;  Cattermole  v.  Atlantic  Transport  Co,,  50 
W.  R.  129,  [1902]  1  K.  B.  204;  BarteU  v.  Gray,  50 
W.  R.  310,  [1902]  1  K.  B.  225 ;  MerHU  v.  Wilson, 
Sons,  &  Co.,  49  W.  R.  161,  [1901]  1  K.  B.  35. 

Carver,  K.C,  replied. 

The  House  took  time  for  consideration. 

Earl  of  Halsbuby,  L.C.  —  An  accident  causing 
death  happened  to  a  sailor  while  on  board  his  ship 
whUe  he  was  engaged  in  his  ordinary  work  as  a 
sailor,  and  the  shipowner  is  sought  to  be  made  liable 
as  an  ''undertaker,"  because  the  ship  was  afloat  in  a 
dock  waitine  to  go  to  sea. 

The  employment  of  a  sailor  is  not  one  of  the 
employments  to  which  the  Act  applies,  but  it  is 
argued  that  because  the  injured  man  was  on  board  a 
ship  which  was  floating  in  a  dock  the  shipowner  was 
the  occupier  of  a  dock,  and  as  such  was  an  under- 
taker within  section  7  of  the  Workmen's  Compensation 
Act. 

I  do  not  think  that  the  shipowner  was  in  any 
intelligible  sense  the  occupier  of  the  dock  because 
his  vessel  was  in  the  water  surrounded  by  fhe  structure 
of  the  dock. 

Although  the  extraordinary  jumble  whereby  a  ship 
becomes  a  factory  and  becomes  a  dock  because  it  is  a 
factory,  and  so  the  shipowner  becomes  an  undertaker, 
seems  to  me  to  be  a  reductio  ad  absurdum^  it  appears 
to  have  prevailed,  and  induced  the  Court  of  Appeal 
to  reverse  the  judgment  of  the  county  court  judge. 

I  cannot  agree  with  that  judgment.  I  entirely 
agree  with  Mathew,  L.J.,  who  dissented.  It  appears 
to  me  that  the  court  was  misled  by  the  case  of  Baine 
V.  Jobson ;  but  in  that  case  the  persons  sought  to  le 
made  responsible,  and  held  to  bfi  responsible,  were 
persons  who  had  hired  the  dock  for  the  purpose  cf 
repairing  a  vessel ;  and,  whether  there  was  a  vessel 
in  it  or  not,  they  were  liable  if  a  workman  met  with 
an  accident  in  that  dock  while  engaged  in  workirg 
there.  The  court  there  proceeded  upon  the  assump- 
tion that  the  then  defendants  were  in  the  use  and 
occupation  of  a  dock  which  they  had  hired,  and  the 
fact  that  there  was  the  wooden  structure  of  a  ship  in 
it  being  repaired  did  not  prevent  the  application  of 
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the  secfcion  whioh  rendered  the  oooapien  of  a  dock 
the  oooupiers  of  a  faotory  within  the  meaning  of  the 
Act.  If  in  that  case  the  then  defendants  had  the 
actual  ose  and  occupation  of  the  dock,  as  they  clearly 
had,  it  was  impossible  to  deny  that  they  were  "  the 
undertakers."  This  is  a  totally  different  case,  and 
do<»B  not  come  within  the  meaning  of  that  decision. 

I  move  your  lordships  that  the  judgment  be 
reversed,  and  the  decision  of  the  county  court  udge 
restored. 

Lord  Maonaqhtsn. — ^The  question  in  this  case  is 
whether,  under  the  Workmen's  Compensation  Act, 
1897,  an  employer  is  liable  to  pay  compeosation  in 
the  case  of  a  seaman  who  meets  with  personal  injury 
by  accident  arising  out  of  and  in  the  course  of  his 
employment  while  serving  afloat  and  engaged  in  the 
ordinary  duties  of  his  calling,  if  at  the  time  when 
the  accident  occurs  his  ship  happens  to  be  in  a  dock. 
The  majority  of  the  Court  of  Appeal  (Siathew,  L. J. 
dissenting)  iiave  held  that  in  such  a  case  the 
liability  of  the  employer  is  to  be  found  in  the  Act. 

The  facts  whicn  have  given  rise  to  tbe  present 
question  and  the  ground  of  the  decision  of  the  Court 
of  Appeal  are  stated  concisely  by  the  Master  of  the 
Bolls  in  the  case  of  Owens  v.  Campbdl  (Limited),  92 
W.  R.  481,  [1904]  2  K.  B.  60.  "The  ship,*'  said 
his  lordship,  "  wms  in  a  dock,  and  a  seaman  belonging 
to  her  was  employed,  as  part  of  his  ordinary  duty,  in 
clearing  out  a  hold  for  the  reception  of  cargo,  and  be 
met  with  an  accident  while  so  employed  which 
resulted  in  his  death.  A  majority  of  this  court 
decided,  on  the  authority  of  Baine  v.  Joh$ont  that  the 
fact  that  the  deceased  was  a  seaman  did  not  exclude 
him  from  the  operation  of  the  Act,  and  that  the  case 
fell  within  its  provisions."  With  all  deference  to  the 
Court  of  Appeal,  I  cannot  help  thinking  that  they 
have  somei^at  misapprehended  the  decision  of  this 
House  in  Baine  v.  Jobson.  and  so  have  been  led  to 
misconstrue  the  Act  of  1897.  The  question  is  not,  I 
think,  whether  seamen  are  excluded  from  the  Act — 
whether,  as  the  Master  of  the  Bolls  puts  it  in  this 
case,  there  if  "  a  special  exclusion  of  sailors  " — but 
rather  whether  seamen  are  within  the  contemplation 
of  the  Act  at  alL  Nobody  ever  supposed  that  the 
Act  was  intended  to  apply  to  seamen  as  seamen. 
Seamen  belcng  to  a  wholly  different  class  from  the 
class  of  men  intended  to  be  protected  by  the  Act. 
They  work  under  different  conditions— they  are  the 
care  of  a  different  department — they  are  the  subject 
of  special  legislation.  A  ship  has  so  little  in  common 
with  the  plMes  to  which  the  Act  of  1897  extends  that 
one  cannot  doubt  that  ships  and  sailors  would  have 
been  specially  mentioned  if  the  Act  had  been  intended 
to  include  or  affect  them. 

The  case  before  your  lordships  really  depends  on 
the  question  whether  the  employment  in  whioh  the 
injured  man  was  engaged  was  an  "  employment  to 
wnich  "  the  '*  Act  applies."  The  Act  applies  "  only 
to  employment  by  the  undertakers  as  •  .  .  defined 
on,  in,  or  about"  certain  specified  places,  among 
which  is  iodnded  **  a  factory."  **  Factory  "  includes 
**any  dock  ...  to  wluch  any  provision  of  the 
Factory  Acts  is  applied  by  the  Factory  and  Workshop 
Act,  1895."  As  defined  in  the  Act  **  undertakers 
.  •  •  means  ...  in  the  case  of  a  factory 
.  .  •  the  occupier  thereof  within  the  meaning  of 
the  Factory  and  Workshops  Acts,  1878  to  1895." 
The  Factory  Act,  1895,  declares  that  "  the  person 
having  the  actual  use  or  occupation  of  a  dock 
...  or  of  any  premiies  within  the  same  or 
forming   part   thereof  •     .     shall  be  deemed 

to  be  the  occupier  of  a  factory."  Now  it  seems 
to  me  to  be  pretty  clear,  upon  the  true  construction 
of  these  somewhat  singular  provisions  so  ooriously 


pieced  together,  that  the  shipowner  in  the  preaeat  < 
was  not  the  occupier  of  the  dock  where  hie  ship 
lying  afioat,  or  of  any  premises  withia  the  same  or 
fors^g  part  thereof.  It  is.  I  think,  plain  that  by  the 
expression  **  dock  "  in  the  Factory  Act,  1895,  is  aaeaot 
the  solid  structure  and  body  of  the  dock,  not  the 
water  space  within  its  limits.  A  oorrespoodiar 
meaning  must  be  given  to  the  word  "  premiaes."  I 
do.  not  think  that  a  ship  lying  in  a  dock,  whether 
afioat  or  not,  can  be  included  ia  the  deacriptioa  of 
"  premius  within  the  same  or  forming  part  ttiereoL^ 
It  follows,  therefore,  in  my  opinion,  that  the  employ- 
ment in  whioh  the  injured  person  was  engaged  at  the 
time  of  the  accident  was  not  an  employment  to  which 
the  Act  of  1897  applies.  The  case  of  Baine  v.  Jobmm 
B-ems  to  me  to  be  a  different  case  altogeth^.  These 
the  vessf^l  was  not  lying  in  the  water  space  of  the 
doek.  It  had  been  removed  to  and  placed  in  a  dry 
dock,  in  a  berth  in  a  dock,  of  which  the  penons 
sought  to  be  made  liable  had  the  actual  nie  and  oeoa- 
patioo.  I  am  therefore  of  opinion  that  the  dedsiaQ 
of  the  Court  of  Appeal  must  be  reversed  and  the 
judgment  of  the  c;>nnty  court  judge  restored. 

Lord  James  of  Hkrefobd.— In  this  case  a  seaman 
serving  on  board  a  merchant  sdip  waa,  whilst  dit* 
chargiog  his  ordinary  duty  as  a  seaman,  so  injaretf 
that  his  death  ensued.    The  sbip  was  lying  afl  «l  ia 
a  dock,  but  the  work  in  which  the  reepondent  "sf 
engaged  wa$  ship*s  work  and  not  dock  work.  Tkt 
widow  of  the  injured  man  seeks  io  this  action  to  miat 
the  shipowners  liable  for  the  injury    so   aafltanei. 
Now,  as  the  Workmen's  Compensation  Act  ol  1837 
does  not  include  sailors  on  ships  by  name  wittsa  ia 
provisions,  the  liability  has  to  bs  found  by  virtaB  d 
other  words. 

The  plaintiff's  case  is  that  the  seaman  was  eaipl0yal 
on,  in,  or  about  ** a  factory"  within  the  meaning  dt 
sub-section  4  of  section  7  of  the  Workmen*8  Gompaa- 
sation  A^t,  and  that  contention  is  thus  wo^-ked  oat: 
By  operation  of  section  7,  sub-section  2,  ol  the 
Workmen's  C  >mpensation  Act, «- very  dock  to  wh^aaj 
provision  of  the  Faotory  Act  is  applied  by  the  Faetofy 
and  Workshop  Act  of  1895  is  a  factory.  Bysaa- 
tion  23,  sub-section  1,  of  the  Faotory  and  Workshop 
Act  of  1895  certain  provisions  of  the  Faotory  Ajsm 
are  to  have  effect  as  if  every  dock,  wharf,  d:c.,  wtn 
included  in  the  word  *' factory,"  and  ao  for  tit 
purposes  of  the  Act  of  1897  every  dock  becooMia 
factory.  It  is  also  contended  that,  the  ahip  beiagia 
the  dock,  the  owners  of  the  ship  employing  tbs 
deceased  man  were  occupiers  of  a  portion  of  ttie  dock, 
and,  being  so,  they  became  undertalrars  within  tht 
Act. 

The  case  of  Baine  v.  Jobion — an  authority  bin^f?»g 
on  your  lordships— goes  far  to  establidi  theee  pen- 
positions.  That  case  seems  to  differ  from  the  eat 
imder  consideration  in  one  respect  only.  In  Bairn  v. 
Johson  the  dock  used  was  a  dry  dock,  wherein  a  ^ab 
was  being  repaired.  In  the  present  case  the  vassil 
was  moored  m  an  open  part  of  the  dock.  But  t&e 
vessels  in  both  cases  were  occupying  a  portion  ol  a 
dock,  for  the  use  of  which  payment  was  aatada. 
Doubtless  it  appears  a  somewhat  strange  reaolt  to 
find  that  by  owning  a  vessel  lying  in  a  dook  the  sh^ 
owner  becomes  the  occupier  of  a  factory.  Bnt  il  ii 
the  pecnharity  of  method  employed  hi  the  legialatife 
enactments  we  are  dealing  with  that  has  pcodneed  so 
startling  a  result. 

But  finding  the  law  as  it  is  laid  down  by  liie  Lord 
Chancellor  in  Baine  v.  Johaon,  and  also  in  the  eaae  of 
Merrill  v.  Wileont  I  feel  constrained  to  find  thsl 
whilst  the  deceased  man  was  in  fact  workmg  on  bosfd 
a  ship  moored  in  a  dock,  he  was  by  leg^  oongtroortsn 
employed  in  a  factory,  of  which  the  shipowner  was  il 
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the  time  a  part  oooupier,  who  thus  beoomes  liable  as 
"  aa  ondertaker."  I  therefore  think  that  the  decision 
of  the  majority  of  the  Court  of  Appaal  was  correot. 

Lord  LnmLEY. — ^The  seaman  whose  death  has 
given  rise  to  thi«  action  was  doin^  ordinary  seaman's 
work  in  a  steamship.  The  ship  had  come  into  a  wet 
dodc  for  coal ;  she  had  loaded  it,  and  had  cast  off  to 
go  out  of  dock  to  sea.  O  mng  to  the  state  of  the  tide 
she  had  to  wait  afloat  in  the  dock,  and  she  was 
moored  to  a  buoy  for  conyenience  until  the  dock 
gates  should  open  and  she  could  get  out.  The 
acddent  happened  whilst  she  was  so  moored.  The 
seaman  was  cieaninfl^  out  the  hold,  and  a  heavy  piece 
of  wood  fell  upon  him  and  injured  him  so  severely 
that  he  died. 

It  is  contended  thit  the  Workmen's  Oompensation 
Act,  1897,  renders  the  shipowners  liable  to  make 
compensation  for  this  accident.  The  county  court 
judge  held  that  the  Act  did  not  apply  to  the  case. 
The  Court  of  Appeal  differed  from  him  (Aiathew, 
L.J.,  dissenting].    Hence  this  appeal. 

The  sections  of  the  Act  which  are  material  are 
sections  1  aod  7,  and  the  question  on  which  the  case 
turns  is,  Was  the  seaman  engaged  in  any  employment 
to  which  the  Act  applies?  The  employments  to 
which  it  applies  are  enumerated  in  section  7,  and  the 
words  are:  **This  Act  shall  apply  only  to  the 
employment  by  undertakers  as  hereafter  defined  on 
or  m  or  about  a  railway,  factory,  mine,  quarry,  or 
engineering  work,*'  and  certain  buildings.  If  this 
were  all,  it  would  be  plain  that  the  employment  in 
which  the  seaman  was  engaged  was  not  within  the 
Act.  But  the  section  goes  on  to  give  a  statutory 
meaning  to  the  words  '*  factory,"  *'  undertaker,"  and 
**  workman.'' 

The  definition  of  "  workman  "  has  reference  to  an 
employment  to  which  the  Act  applies,  and  is  of  very 
Itttle  assistance.  *'  Factory  "  has  the  same  meaning 
as  in  the  Factory  and  Workshop  Acts,  1878  to  1891, 
and  also  includes  any  dock,  wharf,  quay,  warehouse, 
machinery,  or  plant  to  which  any  provision  of  the 
Factovy  A.cts  is  applied  by  the  Factory  and  Workshop 
Ao^,  1895.  "Undertikers  "  is  defined  not  generally, 
bat  with  reference  to  railways,  factories,  quarries, 
laundries,  mines,  engineering  works,  and  buildings. 
With  reference  to  a  factory,  **  undertaker  "  means  the 
occupier  thereof  within  the  meaning  of  the  Factory 
and  Workshop  Acts,  1878  to  1895. 

The  Factory  and  Workshop  Acts,  1878  to  1891,  do 
not  mention  docks;  but  by  section  7  of  the  Work- 
men's Compensation  Act  a  factory,  as  defined  in  the 
Act  of  1878  (41  Yiot.  c.  16),  s.  93,  is  to  include  any 
dock  to  which  any  of  the  provisions  of  the  Acts,  1878 
to  1891,  is  applied  by  the  Act  of  1895.  The  only 
section  of  this  Act  which  mentions  docks  is  section 
23.  This  section  makes  some  of  the  provisions  of  the 
earlier  Acts  applicable  to  docks  ai  if  they  were 
included  in  the  word  "factory."  It  is  in  this  way 
only  that  docks  are  brought  within  the  operation  of 
the  Workmen's  Compensation  Act. 

It  is  contended  that  section  7  of  the  Workmen's 
Compensation  Act  in  effect  enacts  that  for  the 
purposes  of  that  Act  a  dock  is  under  all  circumstances 
to  be  treated  as  a  factory,  that  a  &hip  in  a  dock  is  in 
a  factory,  and  that  the  owner  of  a  ship  in  a  dock  is 
the  occupier  of  a  factory.  I  cannot  adopt  this  view 
of  the  section.  This  House  has  already  decided  in 
Wrigley  v.  Whittaker  that  factory  in  section  7  means 
the  factory  of  the  employer.  8o  far  as  a  dock  is 
conoemed,  the  meaning  of  section  7  appears  to  be 
that  employment  in  a  dock  is  an  employment  to 
which  the  Act  applies,  provided  the  employer  is  en 
undertaker  within  the  meaning  of  the  Act.  Bat  who 
is  the  undertaker  when  the  employment  is  that  of  a 


seaman  doing  his  ordinary  work  in  a  ship  afloat  in  a 
dock  and  waiting  to  go  to  sea  ?  The  Act  does  not 
appear  to  me  to  make  the  shipowner  an  undertaker 
in  such  a  case.  If  this  is  the  result,  the  employment 
of  the  seaman  in  this  case  is  not  within  the  Act ;  and 
this,  I  am  of  opinion,  is  the  true  effect  of  sections  1 
and  7  when  applied  to  ships  and  seamen  employed  by 
shipowners  to  do  ordinary  seamen's  work. 

It  is  to  be  noticed  that  ships  and  seamen  are 
nowhere  mentioned  in  the  Act,  and  it  is  well  known 
that  the  Act  was  never  intended  to  apply  to  them 
when  at  sea.  It  is  only  in  consequence  of  the 
definition  of  factory  and  of  undertaker  that  ships  and 
seamen  can  be  brought  within  the  provisions  of  the 
Act. 

To  treat  the  owner  of  a  ship  afloat  in  a  dock  and 
waiting  to  get  out  to  sea  as  the  occupier  of  a  factory, 
and  therefore  an  undertaker  within  the  meaning  of 
the  Act,  appears  to  me  opposed  to  all  good  sense,  and 
not  to  be  rendered  obligatory  by  section  7. 

In  Baine  v.  Jobaon  the  Act  was  held  to  apply  to  a 
workman  employed  to  dean  and  repair  a  ship  in  a 
dry  dock  which  had  been  hired  by  ship  repairers 
for  the  purpose  of  repairing  her.  The  undertakers 
there  were  the  repairers,  and  the  dry  dock  was  held 
to  be  a  factory  within  the  meaning  of  the  Act,  and  it 
was  occupied  and  used  as  such  by  the  undertakers. 
But  neither  that  decision  nor  any  other  goes  anything 
like  the  length  to  which  the  Court  of  Appeal  has  gone 
on  the  present  occasion. 

Stuart  V.  Nixon,  49  W.  B.  636,  [1901]  A.  C.  79,  was 
a  case  between  stevedores  and  a  casual  labourer 
employed  by  them  in  a  dock. 

In  Merrill  v.  WiUon,  8on$t  Ss  Co.  (^Limited)  ship- 
owners were  held  liable  for  injury  to  a  workman — 
that  is,  a  landsman — employed  by  them  to  unload 
their  ship  at  a  wharf  in  a  dock. 

In  Owena  v.  Oamphdl  (^Limited)  owners  of  a  steam- 
ship were  not  held  liable  for  an  accident  to  a  flreman 
when  attendiog  to  the  boilers.  The  ship  was  moored 
to  a  pontoon  outside  a  dock,  and  was  taking  passengers 
on  board  previous  to  starting  on  her  voyage.  This 
is  the  most  recent  case  on  the  subject,  and  was 
decided  by  the  Court  of  Appeal  after  it  had  decided 
the  case  now  before  the  Uouie.  I  confess  I  have 
great  difficulty  in  reconciling  the  two  decisions. 

Taking  section  1  and  section  7  together,  both 
locality  and  nature  of  employment  are  important. 
To  bring  the  present  case  witmn  the  Act  the  plaintiff 
must  prove — ^first,  employment  by  the  defendant; 
and  secondly,  that  the  defendant  is  an  undertaker — 
that  is,  that  the  employment  was  on,  in,  or  about  a 
factory  (in  the  statutory  sense)  of  the  defendant* 

The  defendant  here  was  not  an  undertaker ;  he  was 
not  employing  the  plaintiff  in  a  factory  of  which  he 
was  the  occupier  within  the  meaning  of  the  Act. 

In  my  opinion  the  appeal  ought  to  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  W.  A.  Crump  &  Son* 

Solicitors  for  the  respondent,  Bum  d:  Berridge. 
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Stbel  v.  Cascmsll,  Laibd,  &  Co.  (Lihitbd). 


Ck)XJBT  OF  ApPXAL 


Otourt  of  ZlppeaU 

Appeal.  ) 

(Collins,   M.B.,  and  Matbew  and  [  May  10. 

Cozens-Hardy,  L.JJ.)  ) 

Steel  v.  Cammell,  Laibd,  &  Co.  (Limited),  (a.) 
Master  and  aervant — Employ er$*  liability — Accident — 

CompensaJtum — Disease — Lead  poisoning —  Workmen's 

Compensation  Act^  1897  (60  <fc  61  Vict.  c.  37),  «.  1, 

suh'Section  1. 

Lecul  poisoning  caused  hy  continual  handling  of  white 
and  red  lead  in  the  work  of  caulking  ships  held  not  to  he 
an  injury  hy  accident  within  the  Workmen's  Compensa- 
turn  Act,  1897. 

Appeal  by  the  employers  from  an  award  of  the 
judge  of  the  Birkenhead  Connty  Court  in  an  arbitra- 
tion under  the  Workmen's  Compensation  Act,  1897. 

The  applicant  was  a  workman  who  had  been  work- 
ing as  a  oaidker  in  the  service  of  the  employers,  a 
shipbuilding  company,  for  two  years  before  the 
injury  in  respect  of  which  he  claimed  compensation. 
His  work  involved  the  use  of  red  and  white  lead, 
chiefly  in  connection  with  watertight  shoes— i.e., 
angular  pieces  of  iron  used  to  put  in  between  the 
plates  of  ships.  His  business  was  to  smear  the 
spaces  into  which  the  shoes  went  with  either  red  lead 
or  white  lead. 

On  the  19th  of  December,  1904,  he  was  working  on 
a  torpedo-boat  and  was  using  white  lead,  when  he 
was  suddenly  seized  with  cramp  in  the  hands.  He  was 
afterwards  found  to  be  suffering  from  paralysis  from 
lead  poisoning,  and  he  became  incapacitated  for  work. 
He  had  been  working  in  contact  with  lead  during  the 
whole  of  the  two  years  that  he  had  been  in  the  service 
of  the  employers,  but  he  had  never  before  felt  any 
ill  effects  from  it. 

The  only  question  in  the  arbitration  was  whether 
the  injury  which  he  was  suffering  was  caused  by 
accident  arising  out  of  and  in  the  course  of  his  em- 
ployment, within  the  meaning  of  the  Workmen's 
Compensation  Act,  s.  1,  sub- section  1. 

The  medical  evidence  was  to  the  following  effect : 
That  the  poisoning  was  such  as  might  have  been 
expected  as  a  result  of  the  applicant's  work ;  that  it 
might  have  been  caused  by  his  eating  his  food  with- 
out having  removed  the  lead  from  his  hands  or  by 
absorption  of  the  poison  through  the  pores  of  the  skin 
or  by  inhalation ;  that  only  a  small  nnmbw  of  cases 
of  this  description  occurred  among  the  large  number 
of  persons  working  with  red  or  white  lead ;  that  an 
accumulation  of  lead  poison  in  the  system  sometimes 
produced  colic,  sometimes  paralysis,  and  sometimes 
disease  of  l^e  kidneys ;  that  it  was  impossible  to  trace 
the  poisoning  to  any  particular  day;  that  the  develop- 
ment of  lead  poisoning  was  a  gradual  process  and 
generally  took  a  considerable  time;  that  in  the 
present  case  it  was  the  result  of  a  number  of  small 
doses ;  that  the  symptoms  pointed  to  the  applicant's 
being  saturated  with  lead ;  and  that  the  seizure  with 
cramp  on  the  19th  of  December  was  the  explosion  of 
the  mischief  which  had  accumulated  previously  in  his 
system. 

The  county  court  judge  found  that  the  injury  was 
caused  by  accident  arising  out  of  and  in  the  course  of 
the  applicant's  employment,  and  made  an  award  in 
his  favour. 

The  employers  appealed* 

0.  A.  Russell,  K.O.,  and  G.  2).  Keogh,   for  the 
employers.— A  gradual  accumulation  of  poison  in  the  L 
system  is  not  an  accident  within   the  Workmen's  ^ 
Compensation  A.ct.    Section  2,  sub- section  1,  requires 

(a.)  Beported  by  F.  G.  BtroxEB,  Esq.,  Barrister- 
at-Law. 


that  notice  of  the  accident  should  be  given  "y  noq 
as  practicable  after  the  happening  thereof /'  and  tbai 
the  claim  for  compensation  shomd  be  made  viihiD 
six  months  from  "the  occurrence  of  the  aoddent 
causing  the  injury."  Sub-section  2  requires  thattbe 
notice  should  state  the  cause  of  the  b jury  and  "^  tbi 
date  at  which  it  was  sustained."  Those  piofkiooi 
show  that  an  injury  by  accident  within  the  Work' 
men's  Compensation  Act  is  something  to  wbidi  i 
date  can  be  assigned.  They  are  notspplicaUetoi 
case  of  paralysis  resulting  from  a  long-oootiinud 
process.  This  case  is  different  from  Btintoni  ( LivM. 
V.  Turvey,  21  T.  L.  B.  444,  in  whioh  the  flow  d 
Lords  held  that  anthrax  contracted  by  a  worker  in 
wool  was  an  accident.  A  single  bacilios  attackiogi 
receptive  part  of  the  body  might  produce  anthnx, 
and  the  fact  that  the  man  was  so  attacked  vuia 
accident.  The  paralysis  from  which  the  applicaotin 
this  case  was  suffering  was  the  rescdt  of  a  number  ol 
small  doses  of  Uad,  and  absorption  of  lead  was  not  to 
accident,  but  the  inevitable  result  of  the  work  in 
which  he  was  engaged.  Neither  is  this  oaie  affected 
by  Fenton  v.  Thorley  &  Co.  {Limited),  52  W.B.8I, 
[1903]  A.  C.  443,  in  which  the  House  of  Lordikdd 
that  a  man  who  had  ruptured  himself  byaoietitf 
over-exertion  in  his  work  had  suffered  an  iDJiayiT 
accident  within  the  Act. 

Tohin,  K.C.f  and  Greaves  Lord,  for  the  appS^" 
The  effect  of  the  judgments  of  the  House  of  Lark  i> 
Fenton  v.  Thorley  &  Co.  {Limited)  is  to  exiai** 
meaning  of  the  word  "accident'*  in  thii  AA^ 
widely,  so  that  now  almost  anything  that  happn^ 
ill-lu^  may  be  considered  an  accident.  Iotkii<f 
there  were  a  succession  of  accidents.  Each  takiaf  a 
the  poison  into  the  system,  whether  throv^i^ 
lungs  by  inhalation,  or  through  the  skin  hjvmt 
tion,  or  through  the  mouth  by  eating  partidei  i 
lead  with  food,  was  an  accident.  The  date  oitb 
last  of  the  series  could  be  approximately  fixed.  I^ 
poisoning  is  not  the  inevitable  result  of  ttie  vvkii 
which  the  applicant  was  employed.  Only  a  fewoltkcs 
who  are  engaged  in  it  suffer  any  injury  at  all  It  ■ 
a  risk  incidental  to  the  employment  of  eodi,  vketks 
he  will  be  one  to  suffer. 

Collins,  M.B.— This  is  an  appeal  from  s  dws* 
of  the  judge  of  the  Birkenhead  County  Court  v^ 
has  held  that  paralysis  resulting  to  a  workman  f^ 
daily  task  involved  the  handling  of  red  and  v^ 
lead  is  an  injury  by  accident  within  the  mfaoiof  i 
the  Workmen's  Compensation  Act  A  navbero 
cases  have  b^en  decided  as  to  the  meanmg ' 
"accident,"  and  attempts  have  been  mad^  hiiedct 
a  dictum  of  Lord  Halsbury,  L  C,  to  lay  downaiw 
on  this  question  applicable  to  the  Workmen's  Cos- 
pensation  Act.  That  dictum  occurs  in  a  case  deiOBK 
with  another  subject-matter — viz.,  perils  of  the  *• 
Hamilton,  Fraser,  &  Co,  v.  Pandorf  <fc  Cb.,  36  W.  * 
369,  12  App.  Cas.  518.  It  is  as  follows:  "I  ^ 
the  idea  of  something  fortuitous  and  unexpeeted  < 
involved  in  both  words  'peiil*  or  *  accident. 
In  that  view  it  was  comparatively  ^'jT^ 
decide  whether  the  fortuitous  or  °"^*?*^ 
element  occurred  in  any  particular  case.  ^ 
this  court,  treating  an  accident  under  the  woi«' 
men's  Compensation  Act  as  being  necessarily  lo*^ 
thing  fortuitous  and  unexpected,  followed  fo^ 
decisions  in  insurance  oases  in  which  the  qnesaoD  » 
be  determined  had  been  whether  a  partieolar  oj^ 
had  arisen  from  aocident  or  from  some  m^ 
defect.  The  typical  instance  of  this  dass  of  »»  ^I 
that  of  a  man  being  seized  with  a  fit  and  ^^I^''^? 
water  and  losing  hSi  life  by  drowning.  ^^  «J*J 
seekine  for  a  fortuitous  element,  separated  the  taa  v 
the  iiuierent  predisposition  to  weakness  it^  ^ 
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happeniDg  of  Bomething  whioh  prodaoed  the  nltiinate 
injiuy,  and  they  found  the  fortoitoiu  element  in  the 
fact  that  the  predisposition  to  weakness  a£Peoted  the 
I      man  at  a  time  when  he  was  near  enough  to  water  to 
fall  into  it.    These  oases  seemed  to  ns  to  a£Ebrd  a 
working  principle.    But  we  are  now  told  in  Fenton  t, 
Thorley  <fc  Co.  {Limited),  52  W.  B.  81,  [1903]  A.  0. 
443,  tbat  it  was  a  mistake  to  apply  that  principle. 
There  Lord  Macnaghten  makee  the  following  obterya- 
tions  as  to  the  meaning  of   *'  acddent  *' :  <*  To  the 
expression  as  nsed  by  Lord  Halshory  in  the  passage 
in  which  it  occnrs  no  possible  objeolion  can  be  taken ; 
bat  it  is,  I  think,  to  be  regretted  that  the  word  '  for- 
tuitous '  should  have  been  applied  to  the  term  *-  injury 
by  acddent'  in  the  Workmen's  Compensation  Act. 
If  it  means  exactly  the  same  thing  as  '  accidental/ 
the  use  of  the  word  is  superfluous.    If  it  introduces 
the  element  of  haphazard  (if  I  may  use  the  expres- 
sion), an  element  which  is  not  necessarily  iuYolved  in 
the  word  '  accidental,"  its  use,  I  venture  to  think,  is 
misleading,  and  not  warranted  by  anything  in  the 
Act."     We   therefore   have   now  to  approach   the 
attempt  to  find  a  meaning  of  the  word  **  accident " 
from  which  the  element  of  haphazard  is  taJien  out. 
I  do  not  find  that  easy  to  do,  and  it  does  not  seem  to 
be  facilitated  by  a  further  description  of  "  accident " 
which  occurs  later  in  Lord  Maonaghten's  judgment. 
He  says :  "  I  come,  therefore,  to  the  conclusion  that 
the  expression  '  accident '  is  used  in  the  popular  and 
ordinary  sense  of  the  word  as  denoting  an  unlooked- 
for   mishap   or   an  untoward   event   which  is  not 
expected  or  designed."    It  appears,  then,  that  an 
"  accident  must  be  a  mishap  from  which  the  element 
of  haphazard  has  been  eliminated,  and  the  word 
must  be  treated  as  being  used  in  the  ordinary  and 
popular  sense.    The  result  seems  to  be  that  we  are 
put  in  the  position  of  the  man  in  the  street  for  the 
purpose  of  deciding  whether  the  facts  of  any  particular 
oase  disclose  an  accident.    I  think,  therefore,  that  I 
ought,  without  giving  reasons,  to  say  whether  on  the 
facts  of  this  case  I  find  that  the  injury  arose  out  of 
an  accident  or  not.    Here  the  injury  was  that  of 
lead  i>oisoning,   and  it  was  brought  about  by  the 
applicant  being  saturated  with  lead  in  consequence 
of  being  in  continuance  contact  with  it.     According 
to  the  evidence  of  the  medical  witnesses  it  may  have 
been  taken  into  his  system  by  inhalation,  or  through 
the  mouth  with  his  food,  or  it  may  have  been  by 
absorption  through  the  skin.    In  any  oase  tiie  poison- 
ing must  have  been  caused  by  long   exposure  to 
the  influence  of  lead,  it  must  have  been  gradual,  not 
sudden.    In  my  opinion  it  is  clear  from  section  2, 
snb-seotion  2,  of  the  Act  that  an  accident  must  be 
something  of  which  the  date  can  be  fixed.    It  is 
impossible  in  this  case  to  fix  the  date  of  that  from 
which  the  injury  arose.     It  is  suggested  that  ^s 
was  not  a  case  of  a  sinele  accident,  but  a  series   of 
accidents,  each  particular  accident  having  happened 
by  one  or  other  of  the  three  processes  of  inhalation, 
taking  into  the  mouth   with  food,  and  absorption. 
That,  however,  does  not  meet  the  difficulty ;   the  Act 
speaks  expressly  of  the  date  at  which  the  injury  was 
sustained.    Being  in  the  position  of  the  man  in  the 
street,  I  come  to  the  conclusion  that  in  the  circum- 
stances of  this  case  that  which  caused  the  injury 
oannot  be   described   as  an  accident.     I  therefore 
differ  from  the  learned  county  court  judge,  and  in  my 
opinion  the  appeal  must  be  idlowed. 

Mathew  and  Cozens-Hardy,  L. JJ.,  concurred. 
Ajf^peal  allowed. 

Solicitors  for  the  employers,  Eawle,  JohmUme^  dc 
Co.  9  ^or  Qiiont^  Fletcher,  HuU,  A  Stone,  Liverpool. 

Solicitors  for  the  applicant,  Helder,  Roberts,  &  Co., 
for  J.  A,  Behn,  Liverpool. 


From  E.  B.  Div.  ^ 

(Collins,  M.B.,  and  Mathew  and  >  May  5. 

Cozens-Hardy,  L.JJ.)  ) 

Challis  v.  London  and  Sottth-Wsstbbn  Bail- 
way  Co.  (o.) 

Master  and  servant — Employer's  liability — Accident — 

Compensation — Accident  arising  out  of  and  in  the 

course  of  employment — Engine-driver  injured  by  stone 

throum  at  train — Workmen* s  Compensation  Act,  1897 

(60  cfe  61  Vict.  c.  37),  s.  1,  sub-section  U 

An  engine-driver  while  driving  an  engine  belonging  to 

the  respondent  railway  company  was  injured  by  a  stone 

intentionally  dropped  on  the  train  by  a  boy  from  a  bridge 

over  the  line. 

Held,  that  this  was  an  '*  accident,**  and  that  as  the 
risk  of  being  injured  by  stone-throwing  toas  one  tJiat 
could  reasonably  be  considered  as  incidental  to  the 
ordinary  employment  of  an  engine-driver ,  the  accident 
arose  **  outo/^*  his  employment  within  section  1  (».)  of 
the  Workmen's  Compensation  Act,  1897,  and  the  com- 
pany  were  liable,  although  t?ie  accident  wm  caused  by  the 
mischievous  or  tortious  act  of  a  stranger, 

Armitage  v.  Lancashire  and  Yorkshire  BsilwayCo., 
[1902]  2  K,  B.  178,  60  W.  B.  Dig.  112,  considered  and 
explained. 

This  was  an  appeal  by  the  applicants  from  a 
decision  of  his  Honour  Judge  Gye,  sitting  at  the 
Basingstoke  County  Court,  in  proceedings  instituted 
to  obtain  compensation  under  the  Workmen's  Com- 
pensation Act,  1897. 

The  applicants  were  the  widow  and  children  of  an 
engine-dnver  in  the  employment  of  the  respondent 
railway  company,  who  was  alleged  to  have  died  from 
injury  by  accident  arising  out  of  and  in  the  course  of 
his  employment 

The  deceased  man  on  the  7th  of  November,  1903,  was 
driving  the  engine  of  an  express  train  from  BaoLng- 
stoke  to  Waterloo,  and  as  the  train,  then  running  at 
a  high  rate  of  speed,  was  passing  under  Merton-road 
bridge  something  f^l  from  tiie  bridge  and  broke  the 
glass  in  one  of  the  eye-glasses  in  &e  "  cab  "  in  the 
front  of  the  engine,  and  he  was  struck  in  the  face  by 
some  pieces  of  the  shattered  glass  and  was  seriously 
cut  about  and  suffered  a  severe  shock. 

On  the  7th  of  March,  1904,  he  died  from  meningitis, 
and  the  present  proceedings  were  then  instituted. 

The  county  court  judge  found  that  the  injury  was 
caused  by  a  stone  having  been  intentionally  dropped 
by  some  boys  from  the  bridge  on  to  the  engine,  but 
he  held  that  as  the  act  was  a  vrilf  ol  and  intentional 
act  the  injury  could  not  be  said  to  have  been  caused 
by  accident  "  arising  out  of  "  the  employment  within 
the  meaning  of  section  1  (i)  of  the  Act.  On  this 
ground  ,and  without  deciding  whether  the  death  was 
caused  by  the  injury,  which  was  disputed,  the  county 
court  judge  made  an  award  in  favour  of  the 
respondents. 
The  applicants  appealed. 

Buegg,  K.C.  (Compston  with  him),  for  the  appH-* 
cants. — ^The  risk  of  beiDg  injured  by  stone-throwing 
is  well  recognized  by  railway  companies,  and  is  made 
a  criminal  offence  by  various  Acts  of  Parliament — for 
instance,  by  the  Offences  against  the  Person  Act,  1861 
(24  &  25  Yiot.  c  100),  s.  33.  It  is  a  risk  incidental, 
therefore,  to  the  employment  of  an  engine-driver,  and 
assuming  that  the  acciaent  is  found  to  be  the  cause  of 
the  man's  death  in  this  case,  the  applicants  are  entitled 
to  recover  compensation.  Being  a  "risk"  incidental 
to  the  employment,  the  principle  laid  down  in  Armitage 
V.  Lancashire  and  Yorkshire  Bailway  Co,,  [1902]  2 

(a.)  Reported  by  Ebskine  Rbid,  Esq.,  Barrister- 
^  at-Law. 
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Challis  V,  London  and  South- Wbstxbn  Bailway  Co. 


CouBT  of  Appsai^ 


K  B.  178,  50  W.  B.  Dig.  112,  does  not  apply.  The 
ratio  decidendi  there  wss  that  what  hapi)ened  to  the 
boy  was  outside  the  scope  of  his  employment.  That 
cannot  be  said  to  be  the  case  here.  The  judge  held 
on  the  facts  that  this  was  not  an  accident  arising 
"out  of*^  the  employment,  and  refuted  to  hear 
medical  evidence  as  to  whether  the  man's  death  from 
meningitis  was  induced  by  the  shook.  The  test 
whether  an  injury  was  caused  by  accident  or  not  is 
not  whether  the  act  that  caused  the  injury  was 
wilfully  and  intentionally  done.  Therefore  here  the 
county  oourt  judge  has  misdirected  himself  on  a  point 
of  law.    [He  was  stopped.] 

C.  A,  RueeeLl,  K.C.,  and  J.  A.  8imon,  tor  the 
respondents. — ^The  company  is  not  reponsible  for  an 
accident  caused  by  a  tortious  or  even  criminal  act  of 
a  stranger.  Armitage  ▼.  Lancaahire  and  Torlahire 
Bailway  Co.  decided  that  the  employer  was  not  liable 
for  an  accident  caused  by  the  wrongful  act  of  a  third 
party  which  had  no  connection  with  the  employment 
of  the  applicant  for  compensation.  That  decision 
gOTems  i&a  case. 

Falconer  v.  London  and  Qlasgow  Engineering  Co, 
(Limited)^  3  Fraser  (5th  leries)  564,  was  also  referred 
to. 

Collins,  M.B. — This  is  an  application  for  com- 
pensation brought  by  the  dependants  of  a  deceased 
engine-driver  under  the  following  circumstances: 
[ms  lordship  then  stated  the  facts  and,  continuing, 
said:]  The  learned  judge  has  not  decided  whether 
the  death  occurred  by  the  accident  or  not,  but  has 
held  as  a  matter  of  law  that  the  particular  occurrence 
was  not  an  accident  within  the  meaning  of  the  Act. 
His  finding  being  limited  to  a  proposition  of  law — 
namely,  that  the  droumstanoe  was  not  in  point  of  law 
an  accident,  leaves  this  court  at  large  to  say  whether 
or  not,  if  the  learned  judge  was  wrong  in  that,  the 
partioular  occurrence  was  an  accident  which  arose  out 
of  aud  in  the  course  of  the  man's  employment.  The 
learned  judge  has  found  that  inasmuch  as  in  his 
view  the  stone  was  wilfully  dropped  as  a  piece  of 
miichief,  it  wiis  an  intentional  act,  and.  If  the  boys 
had  had  the  slightest  conception  of  the  full  import  of 
what  they  were  doing,  a  widied  ac^,  and  could  in  no 
senae,  therefore,  be  termed  an  "accident." 

In  my  judgment  the  learned  judge  was  wrong  in 
that  view.  There  was  nothing  in  the  drcnmstancef , 
if  it  was  a  wilful  act  on  the  part  of  the  boy  who 
threw  the  stone,  to  prevent  it  being  an  accident  from 
the  standpoint  of  the  person  who  suffered  from  it. 
Therefore  the  point  really  to  be  decided  is,  this  being 
an  accident,  can  it  be  said  to  have  arisen  out  of  and 
in  the  course  of  the  employment  of  the  man  P  Tbat 
was  the  point  which  alone  Mr.  Bussell  argued.  He 
did  not  contend  that  it  was  not  an  accident.  We 
should  not  be  justified  in  approaching  a  case  of  this 
kind  except  from  the  standpoint  of  common  sense 
and  knowledge  that  a  train  in  motion  is  an  object  of 
attraction  for  bo^s,  and  that  it  is  a  very  usual  inci- 
dent of  passing  trains  that  boys  throw  stones  at 
Uiem.  We  cannot  ignore  that  risk  when  we  have  to 
consider  what  are  the  risks  incident  to  the  employ- 
ment of  an  engine-driver.  It  seems  to  me,  one  of 
the  risks  of  an  engine-driver  is  that  he  or  his  train 
may  be  object  of  attraction  for  missiles  coming  from 
boys  or  others,  and  projected  deliberately  or  acci- 
dentally ;  but  if  it  is  a  risk  within  the  ordinary  scope 
of  his  employment,  then  it  is  one  for  which  the 
master  is  responsible.  The  word  risk  is  not  in  the 
Aot|  but  the  Act  says  "  accidents  arising  out  of  and 
in  the  course  of  hu  employment,"  and  that  neces- 
sarily involves  the  consiaeration  of  what  the  risks  of 
that  employment  are. 

There  seems  to  be  nothing  opposed  to  this  view  in . 


any  of  the  oases  decided.  In  fact,  the  case  of  Armitage 
V.  Lancashire  and  Yorkahire   Railway  Co.,  whmr^  an 
accident  happened  to  a  workman  through  the  tortioos 
act  of  a  fellow- workman,  which  bad  no  relation  to 
their  employment,  feems  to  n^e  distinctly  In  faroor  of 
the  proposition  I  am  laying  down.    Each  member  of 
the  c  jurt  dealt  with  the  ease  of  the  particolar  risk 
being  cne  which  the  person  in    the  scone  of    hit 
employment  would  have  to  submit  to.    We  were  (rf 
opinion  that  the  accident  there  was  not  osne  vrfaieh 
the  Act  made  the  employer  responsible  for.     Xn  the 
sioiilar    case    of    Falconer   v.    London    and   Oliugom 
Engineering  Co,,  3  Fraser  (5th  series)  564,  the  Lord 
Justice  Olerk  said  :  *'  The  object  of  the  statute  was  to 
secure  compensation  to  workmen  who  wwe  engaged 
in  occupations  which  exposed  the  employees  to  danger 
from  which  other  occupations  were  free.    But  it  wm 
against  accidents  incidental  to  the  special  employment 
that  the  benefit  of  the  statute  was  £^ven.  Again»  Lord 
Trayner  says  on  p.  567 :  '*  But  if  some  servants  leave 
their  work  and  indulge  in  horseplay  to  the  iojory  of 
a  fellow  servant,  that  does  not  infer  liability  on  the 
employer.    It  cannot  be  said  to  be  IncideKital  to  hii 
buiiness  or  one  of  the  hazards  attached  to  it."   He 
it  seems  to  roe  that  it  is  incidental  to  the 
and  is  one  of  the  hazards  attached  to  it.     In  that  esse 
Lord  Monorieff  thought  that  the  horseplay  of  work- 
men was  one  of  the  hazards  that  they  most  be  feskte 
to  be  subjected  to  in  the   employ inezit.      In  that 
he  differed  from  the  rest  of  the  court,  bat  sU  the 
court  concurred  in  regarding  the  partioular  xiab  to 
which  the  person  engaged  in  tbe  employncMnt  vis 
subjected  as  the  determining  factor  in  a  case  la  to 
whether  an  accident  can  be  said  to  ariae  out  of  tks 
scope  of  the  employment. 

la  my  opinion,  therefore,  as  far  as  the  learaei 
judge's  decision  is  concerned,  he  was  wrong  in  hotdisg 
that  it  was  not  an  accident,  and  that  it  did  not  arise 
out  of  and  in  the  scope  of  his  employment.  On  these 
facts  I  think  that,  as  a  matter  of  law,  thia  was  sa 
accident  arising  out  of  the  employment  of  the  deceawd 
man.  The  question,  however,  still  remaJna  to  be 
decided  whether  the  death  was  the  result  o<  the 
accident.  The  learned  judge  has  left  ihmt  un- 
determined, and  that  will  have  to  be  decided  beiois 
the  case  can  be  finally  disposed  of. 

Mathew,  L. J.— I  confess  I  have  failed  to  nnds- 
stand  the  judgment  of  the  learned  judge  in  the  coait 
below  notwithstanding  the  able  argument  that  we 
have  heard  on  behalf  of  the  railway  company.  This, 
in  common  language,  was  sn  accident  which,  arose 
out  of  the  man's  employment.  That  is  the  language 
of  the  Act  of  Parliament.  Why  are  we  not  to  give 
it  its  fair  and  clear  meaning  ?  No  one  oould  enter- 
tain a  doubt  that  the  injury  to  the  eogine-drivtr 
was  an  injury  incidental  to  his  employment,  if  that 
phraseology  be  adopted  instead  of  the  fither,  or  as 
injury  arising  out  of  the  employment,  if  you  Idlov 
the  words  of  the  Act. 

Now,  what  is  tbe  result  of  the  argument  offered  on 
the  part  of  the  railway  company  P  That  you  ahoold 
read  a  proviso  into  the  Act  of  Parliament*  and  that 
the  proviso  should  be  that  it  should  not  be  deemed  to 
he  an  accident  if  it  was  due  to  the  act  of  aome  third 
person.  I  see  no  reason  whatever  for  suppodng  that 
the  Legislature  had  any  such  intention.  It  is  all  tbe 
same  to  the  unhappy  engine-driver  where  the  stoee 
comee  from.  He  was  In  an  emplojment  where  he 
ran  the  risk  of  encountering  a  missile  as  happened  in 
this  caie.  The  accident  to  him  was  what  the  Ast 
intends  he  should  be  indenmified  for,  and  it  appeals 
to  me  to  be  no  answer  to  say  that  he  is  not  enmed 
to  be  indemnified  because  a  third  person  acting  mis> 
chievously  brought  about  the  injury  which  he  has 
suffered. 
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I  am  dearly  of  opinion,  therefore*  that  this  case 
most  go  back  for  a  new  trial. 

Cozens-Haedy,  L.  J. — I  am  of  the  same  opinion. 
I  do  not  think  that  the  case  for  the  railway  company 
could  possibly  be  put  better  or  more  forcibly  than  it 
was  put  before  us  by  Mr.  Simon.  His  main  conten- 
tion was  this :  That  ^ou  cannot  anticipate  the  com- 
mission of  a  eriminal  offence  by  outsiders  as  one  of 
the  risks  which  ought  to  be  guarded  against  by  the 
employer.  Now,  so  far  I  agree  that  I  should  be  Tery 
sorry  to  say  that  an  accident  due  to  a  stone  thrown 
by  a  stranger  would  be  within  the  Act  in  erery 
employment  but  I  am  not  prepared  to  disregard, 
and  I  think  it  would  be  altogether  absurd  for  us  to 
disreg^ard,  that  which  is  common  knowledge,  that  the 
offence  of  stone-throwing  from  bridges  and  other 
places  on  railways  by  boys  is  a  frequent  occurrence. 
The  risk  is  one  which,  as  it  seems  to  me,  is  reasonably 
incidental  to  the  employment  of  an  eogine-driyer, 
although  it  might  not  have  been  incidental  to  the 
employment  of  other  men  in  other  situations. 

On  that  ground  I  tiiink  the  learned  judge  was 
wrong  in  saying  that  it  was  not  and  could  not  be  an 
accident,  be<»use  it  was  due  to  tbe  tortious  act  of  an 
outsider.  When  ArmUagt*$  case  is  looked  at,  so  far 
from  it  being  an  authority  in  fayour  of  the  railway 
company,  it  seems  to  me  to  be  an  authority  against 
them. 

Caie  remitted  ;  the  coita  of  the  first  iricU  and  of  this 
appeal  to  he  paid  ly  the  railway  company  to  t?ie  appli^ 
canU  in  any  event. 

Solicitors  for  the  applicants,  Edmonds  dk  Co,,  for 
Ford  &  Warren,  Leeds. 

Solicitor  for  the  respondents,  W,  Bishop, 


Appeal.  \ 

(OoUins,  M.E.,  and  Mathew  and  [  May  5. 

Cozens-Hsrdy,  L.  JJ.)  J 

Back  v,  Dick,  Kebb,  &  Co.  (Limitxd).  (a.) 

Master  and  servant — Employers*  liability  —  Accident 
— Compensation— Engineering  work — Work  ancillary 
to  engineering  operations—  Unloading  rails  at  station 
where  they  were  to  be  stored — Workmen's  Compensa^ 
tion  Act,  1897  (60  dt  61  Vict,  c,  37),  s.  7. 

Contractors  had  entered  into  a  contract  to  take  up  the 
rails  of  certain  existing  horse-tramways  in  a  town  and  to 
replace  them  by  new  ones  for  a  new  tramway  to  be  worked 
by  electric  power.  The  new  rails  were  brottght  to  the 
town  by  railway,  and  by  arrangement  between  the  rail' 
toay  company  and  the  contractors  they  were  stored  in  the 
railway  company* s  yard  until  they  were  required  for  the 
purposes  of  the  new  tramway.  The  applicant  was  em- 
ployed  by  the  contractors  in  unloading  and  stacking  in 
the  station  yard  rails  which  had  come  in  by  train,  and 
while  thus  employed  met  with  an  accident.  At  that  time 
the  only  work  commenced  under  the  contract  was  the 
taking  up  of  the  old  tramway  rails  in  a  street  at  a  dis^ 
tance  of  about  700  yards  from  the  station  yard. 

Held,  that  the  workman  was  not  entitled  to  compensa- 
tion, because  at  the  time  of  the  accident  he  was  not 
employed  on  or  in  or  about  an  ** engineering  work** 
within  the  meaning  of  ihat  term  as  u^ed  in  section  7  of 
the  Workmen's  Compensation  Act,  1897,  since  those 
words  point  to  employment  within  the  physical  area  of 
the  engineering  work  actually  being  carried  out,  and  do 
not  refer  to  the  labour  bestoufed  on  such  work,  btU  to  the 
locality  where  such  labour  is  being  bestowed, 

(a.)  Iceported  by  Erskine  Retd,  Esq.,  Barrister- 
at-Law. 


Appeal  by  the  employers  from  an  award  of  com- 
pensation made  by  Judge  Lush- Wilson,  K.C.,  sitting 
at  the  Exeter  County  Court. 

The  applicant  for  compensation  was  a  workman 
employed  oy  Messrs.  Dick,  Kerr,  &  Co.  (Limited),  a 
firm  of  contractors,  who  had  contracted  with  the  cor- 
poration of  Exeter  to  take  up  the  rails  of  the  existing 
horse-tramways  which  ran  through  several  streets  in 
the  dty  and  to  lay  down  rails  for  new  tramways  to 
be  worked  by  electric  power. 

One  of  there  tramlines  ran  along  the  street  lead- 
ing from  St.  David's  Station  at  Exeter  to  tbe  Clock 
Tower  and  thence  along  Qaeen's-street. 

The  new  rails  to  be  laid  down  under  the  contract 
were  brought  by  the  London  and  South- Western 
Bail  way  to  a  yard  at  their  Queen-street  Station,  which 
abutted  on  and  had  a  gateway  opening  into  Queen- 
street. 

Some  of  the  rails  were  taken  from  there  to  side 
dep6ts  belonging  to  contractors,  where  they  were 
stored,  and  the  rest  were,  by  an  arrangement  between 
the  employers  and  the  railway  company,  stacked  and 
stored  m  Queen-street  Station-yard  when  unloaded 
from  the  railway  trucks.  The  rwls  stored  in  the  yard 
were  taken  direct  from  there  to  be  laid  in  the  street. 
There  was  no  provision  in  the  contract  where  the 
rails  were  to  be  stored. 

The  applicant  was  engaged  unloading  rails  and 
stacking  them  in  the  station-yard  when  he  met  with 
an  accident. 

At  that  time  the  only  work  commenced  under  the 
contract  was  the  taking  up  of  the  old  tramway  rails 
in  the  street  on  the  St.  David's  Station  side  of  the 
dock  Tower,  about  700  yards  away  from  the  place 
where  the  accident  happened. 

The  workman  daimed  oompensation  under  the 
Workmen's  Compensation  Act,  1897,  on  the  ground 
that  at  the  time  of  the  accident  he  was  employed  on 
or  in  or  about  an  *'  engineering  work,"  and  it  was 
admitted  by  the  employers  that  a  "  tramway  "  was  a 
'*  railway,"  and  therefore  the  construction  or  altera- 
tion of  it  csme  within  tbe  definition  of  '*  engineering 
work"  in  section  7,  sub-section  2:  see  Fletcher  v. 
London  UniUd  Tramways,  50  W.  B.  597,  [1902] 
2  K.  B.  269. 

It  was  contended,  however,  for  the  employers, 
that  according  to  the  authorities  the  expression 
«  engineering  work  "  as  used  in  the  section  imported 
some  definite  locality  where  such  work  was  being 
executed,  and  that  the  railway  yard  where  the  rails 
were  stored  could  not  be  considered  as  included  in 
that  atea ;  and  therefore  the  applicant  was  not,  when 
the  accident  happened,  employed  on  or  in  or  about 
'*  an  engineering  work  "  within  the  meaning  of  the 
section. 

The  county  court  judge,  in  giving  judgment,  said  : 
"I  have  come  to  the  conclusion  uiat  it  would  be 
impossible  to  limit  the  meaning  of  the  words 
'  engineering  work '  to  the  extent  contended  for  on 
behalf  the  employers,  and  that  although  the  word 
*  work  *  imports  defiinite  locality  as  meaning  the 
thiog  on  which  the  labour  is  bestowed,  I  think  the 
words  '  on  or  in  or  about  engineering  work "  must 
include  any  portion  of  the  selected  area  upon  which 
the  essential  operations  were  conducted.  I  find  that 
the  site  upon  which  the  rails  were  stacked  in  the  yard 
was  on,  in,  or  about  the  engineering  work,  and  I 
award  compensation  to  the  applicant." 

The  employers  appealed  from  that  award. 

Shakespeare,  for  the  employers. — ^At  the  time  of 
the  accident  the  applicant  was  employed  *'  on  or  in  or 
about  engineering  work."  The  word  '<  about " 
iHflrpifies  physical  contifruitv  {Fenn  v.  Miller,  48 
W.  B.  369,  [1900]  1  Q.  B.  788),  and  the  expression 
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engineering  work  imports  a  definite  looality  where  the 
work  ia  being  executed  :  Chamher^  ▼.  Whitehaven 
Harhaur  CommissionerB,  47  W.  E.  533,  [1899]  2  Q.  B. 
132;  FaUiBon  t.  White  &  Co.,  (1904)  20  Times  L.  B. 
775.  It  is  impossible  to  contend  that  a  railway  yard 
nearly  half  a  mile  distant  from  the  place  where  the 
engineering  work  is  being  carried  on  comes  within 
the  physical  area  of  that  work,  in  the  sense  that 
work  at  the  yard  is  work  "  about  '*  the  engineering 
work.  In  so  holding  the  county  court  judge  mis- 
directed himself  as  to  the  principle  to  be  applied  to 
the  case,  and  this  appeal  should  on  that  ground  be 
allowed. 

H,  C,  Ontteridget  for  the  applicant. — It  has  been 
found  by  the  county  court  judge  that  as  the  yard  was 
used  for  the  storage  of  these  rails,  which  were  to  be 
used  for  the  engineering  work,  the  yard  was  part  of 
the  selected  area  within  which  the  operations  essen- 
tial to  that  work  were  being  carried  on  by  the  con- 
tractors, and  was  really  part  of  the  locality  of  that 
work  regarded  as  a  physical  entity.  Where  this 
question  has  been  considered  in  the  case  of  a 
**  factory"  different  considerations  apply,  as  in  the 
case  of  Fenn  v.  Miller ^  because  the  boundaries  of  a 
f  actor^r  are  capable  of  more  or  less  exact  limitation, 
which  is  not  the  case  in  an  engineering  work  such  as 
the  construction  of  a  railway.  Storing  the  rails  was 
a  [necessary  operation  incidental  to  t£e  engineering 
work  being  carried  out. 

Cole»  ▼.  Anderson^  (1905)  21  TSmes  L.  B.  204 ; 
Atkinson  v.  Lumh,  51  W.  B.  516,  [1903J  1  K.  B.  861 ; 
Lord  V.  Turner,  5  Minton  Seohouse  W.  0.  0. 87 ;  Fer- 
guson  T.  Barclay t  (1902)  5  Fraser  105;  Anderson  v. 
Lochgdly  Iron  and  Coal  Co,,  (1904)  42  Sc.  L.  B. 
147,  were  referred  to. 

Collins,  M.B,  after  stating  the  facts,  said  the 
question  was  whether  the  applicant  was,  at  the  time 
when  the  accident  happened,  employed  on  or  in  or 
about  an  "  engineering  work."  That  depends  upon 
what  is  the  meaning  of  the  term  "  an  engineering 
work,"  as  defined  by  decisions  on  the  subject  given 
by  this  court  which  have  been  referred  to  during  the 
argument.  The  result  of  those  decisions  appears 
clearly  to  be  that  ** engineering  work"  does  not, 
in  the  Workmen's  Oompeosation  Act,  1897,  mean  the 
labour  bestowed  on  such  work,  but  the  locality 
where  such  labour  is  bein^  bestowed.  It  indicates 
a  physical  area  on,  or  m,  or  about  which  the 
workman  must  be  employed.  In  the  present  case 
the  physical  area  of  the  engineering  work  which  was 
actually  being  carried  on  was  about  700  yards  from  the 
scene  of  the  accident ;  and  unless  it  can  be  said  that 
the  yard  belonging  to  the  railway  company  was  part 
of  the  physical  area  of  the  engineering  work,  the  case 
cannot  be  brought  within  the  Act.  No  doubt  the 
workman  was  employed  on  work  on  which  the 
undertakers  were  engaged,  but  in  my  opinion  he 
cannot  be  deemed  to  have  been  employed  on  or  in 
or  about  ''an  en^eering  work"  in  the  sense  in 
which  that  expression  is  used  by  the  Act  unless  the 
place  where  the  accident  happened  can  be  said  to  haye 
beenpart  of  the  physical  area  of  that  engineering  work. 
The  learned  county  court  judse  has  drawn  the 
inference  that  the  yurd  was  pifft  of  the  physical  area, 
because  he  said  that  **  although  the  word  '  work ' 
imports  definite  locality  as  meaning  the  thing  on 
which  the  labour  is  bestowed,  I  think  the  words  '  on 
or  in  or  about  an  engineering  work'  must  include 
any  portion  of  the  selected  area  upon  which  the 
essential  operations  were  conducted.  Jt  cannot  agree 
with  the  test  so  applied  hj^  the  county  court  judge. 
It  is  not  correct,  in  my  judgment,  to  say  that  any 
piece  of  land  on  which  any  incidental,  though  perhaps 
tstential,  work  is  done  is  as  a  matter  of  law  part  of 


the  physical  area  of  the  engineering  work.  It  aaemi 
to  me  that  the  learned  judge  has  arrived  at  that 
conclusion  through  a  misdirection  of  himself  in  point 
of  law;  and  that  the  spot  at  which  the  ao<gdent 
happened  being  700  yards  away  from  the  engmeoring 
work  being  then  carried  on,  the  accident  could  not 
be  said  to  have  happened  in  a  part  of  the  localxtj  of 
the  engineering  work. 

For  these  reasons  I  think  the  appeal  must  be 
allowed. 

Mathew,  L.  J.— I  am  of  the  same  opinion.  The 
county  court  judge  arrived  at  his  conclusion  by  find- 
ing that  the  spot  at  which  the  aoddent  h^pened  was 
part  of  the  area  of  the  engineering  work  upon  wliieh 
the  undertakers  were  engaged.  I  cannot  agree  with 
that  view.  It  was  no  part  of  the  contract  that  the 
rails  should  be  stacked  in  the  railway  yard  so  ••  to 
enable  the  contractors  to  carry  out  the  engineering 
operations.  The  stacking  of  the  rails  at  that  fdaoe 
formed  no  part  of  the  engineering  work  which  the 
contractors  had  undertaken  to  execute.  I  therefoe 
do  not  think  the  acoident  can  be  said  to  have  ooooired 
on  or  in  or  about  an  engineering  work  within  the 
meaning  of  the  Act. 

Cozeks-Habdy,  L.J.—- 1  agree.  NotwithBtandiog 
the  very  clear  argument  put  forward  on  behalf  of  the 
applicant,  we  should,  if  we  were  to  affirm  the  liMipM 
of  the  county  court  judge,  be  extending  the  opentibo 
of  the  Act  beyond  the  reasonable  meaning  ot  iti 
language.  The  workman  here  was  simply  empbfed 
in  miloading  and  storing  materials  to  be  afterwvAi 
used  for  the  purpose  of  the  contract  work.  It  wosAi 
be  impossible  to  suppose  that  the  yard  waa  thenbj 
constituted  a  part  of  the  area  of  the  engineering  wotk, 
which  was  in  fact  being  carried  on  700  yards  awsj. 
If  that  were  so,  then  it  wotdd  follow  that,  if  matfsish 
for  an  engineering  work  were  stored  in  any  pLaoa,  sf, 
for  instance,  if  sleepers  for  the  new  tramway  had 
been  brought  by  the  Great  Western  Bailway  and 
stored  at  their  station  or  had  been  brought  by  water 
and  were  stacked  in  a  timber  merchant's  yard  at 
Exeter,  or  at  the  local  yard  where  they  were  made, 
the  yard  in  any  of  those  cases  would  come  vHthin  the 
area  of  the  engineering  work.  I  do  not  think  that 
the  learned  county  court  judge  sufficiently  bore  ia 
mind  the  int^retation  given  to  the  term  "engineeiing 
work  "  by  this  court  in  previous  cases. 

Appeal  aUotved, 

Solicitors  for  the  applicant,  Baylis,  Pearce,  A  Ok, 
for  Dunn  &  Baker,  Bxeter. 

Solicitors  for  the  employers,  WiUiam  Hurd  Jt  Son, 
for  Ford,  Harris,  &  Ford,  Exeter. 


May  6. 


Stgfl  Ooutt  tA  9tt0tici. 

Chan.  Div.   1 
Kekewioh,  J. ) 

In  re  Maby  Eiddlb. 
Gent  v.  Eiddlb.  (a.) 

Will  —  Construction  —  lUegitimate    child  —  CH/l    to 
**  grandchildren." 

A  testatrix  hy  her  will  appointed  her  son,  G,  K.,  and 
a  son- in-law  to  be  her  trtiUees  and  executors^  She  gave 
and  devised  her  residuary  estate  *'  unto  and  eqwiUy  to  he 
divided  hetween  all  my  grandchildren**  G,  a.  was  oa 
illegitimate  son  of  the  testatrix, 

(a.)  Beported  by  P.  John  Boland,  Esq.,  Barrister- 
at-Law. 


VoL  Ull. 
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ei? 


High  Coxtbt. 


Ellis  v.  Ellis. 


High  Coubt. 


Hddt  that  the  children  of  0,  K*  took  under  the  gift  to 
"  grandchildren.*' 

Adjourned  summoDi. 

Mfl^  Kiddle  by  her  will  appointed  "  my  son  George 
Kiddle  and  my  ton-in-law  George  Look;^er  Gent "  to 
be  her  trustees  and  executors.  After  sundry  pecuni- 
ary bequests,  she  gave  and  devised  her  residuary 
estate  unto  and  equally  to  be  divided  "  between  all 
my  grandchildren.'*  George  Kiddle  was  an  illegiti- 
mate son  of  the  testatrix.  She  had  other  children  who 
were  legitimate. 

This  was  an  application  by  the  executors  of  George 
Lockyer  Gent,  the  last  surviving  trustee  and  executor 
of  the  will,  to  determine  the  question  {inter  alia) 
whether  the  children  of  George  Kiddle  took  under  the 
gift  to  grandchildren. 

Kerly,  for  the  executors  of  George  Lockyer  Gdnt. 

Freeman,  for  the  children  of  George  Kiddle. 

Draper,  for  other  grandchildren  of  the  teststrix. — 
The  old  rules  must  be  regarded  and  no  further  step 
taken  without  hesitation.  It  would  be  a  further  step 
to  hold  that  the  children  of  an  illegitimate  son  should 
take  under  a  bequest  to  **  all  my  grandchildren  "  :  In 
re  Hall,  Bramton  v.  Weightman,  35  W.  E.  797,  35 
Ch.  D.  551 ;  In  re  Jodrell,  Jodrell  v.  Seale,  38  W.  E. 
267,  721,  44  Ch.  D.  590;  In  re  Wood,  Wood  v. 
Wood,  50  W.  E.  102.  695.  [1902]  2  Ob.  D.  542 ;  and 
In  re  Parker,  Parker  v.  Osborne,  45  W.  E.  536,  [1897] 
2  Ch.  D.  208. 

Keeewioh,  J.,  in  giving  judgment  said:  The 
testatrix  recognized  George  Kiddie  as  her  son  in  fact, 
though  he  was  not  in  law.  The  gift  to  take  as  a  class 
of  grandchildren  must  therefore  include  his  children. 

Solicitors  for  all  parties,  Reedd:  Reed,  for  Beed  &  Co., 
Bridgwater. 


Chan.  Div. 
Warrington, 


I*  J  I  Feb.  28;  March  2.* 

Ellis  v.  Ellis,  (a.) 

Will  appointing  executor — Suppreseion  of  will — Letters 
of  administration — Grant  of^Bevocation  of  grant — 
Acts  of  administrator, 

A  grant  of  letters  of  administrtUion  obtained  by  sup' 
pressing  a  will  which  appointed  an  executor  is  void  ab 
initio,  and  all  dispositioTis  of  the  assets  by  the  supposed 
admintatrator  are  void  also,  except  acts  done  in  a  due 
course  of  administration. 

Abram  v,  Cunningham,  (1677)  2  Lev.  182,  and 
Ch'aysbrook  v.  Fox,  (1664)  1  Plowd,  275,  examined  and 
applied^ 

The  main  question  for  decision  in  this  case  was  the 
position  of  an  administrator  and  the  result  of  his 
dealing  with  the  assets  when  the  grant  of  letters  of 
adminiatration  had  been  revoked  by  the  subsequent 
probate  of  a  will  appointing  an  executor. 

The  action  was  for  foreclosure  and  was  tried  with 
witnesses,  and  in  the  course  of  the  trial  the  validity 
of  certain  payments  made  by  an  alleged  administrator 
became  material  as  an  acknowledgment  which  would 
prevent  the  Statute  of  Limitations  being  successfully 
raised  as  a  bar  to  the  plaintiff's  claim. 

The  material  facts  were  as  follows :  George  Ellis, 
:be  father,  prior  to  his  death  in  August,  1892, 
leposited  witii  the  defendant  William  Ellis,  by  way 
»f  equitable  mortgage,  the  lease  of  his  house,  13, 
Jpper  Oharlton-stoeet,  Marylebone,  to  secure  £100 

(a.)  Reported  by  Percy  H.  Winfibld,  Esq., 
Banister-at-Law« 


then  advanced  by  the   defendant  with  interest  to 
George  Ellis,  the  father. 

On  the  21st  of  August,  1892,  George  Ellis,  the 
father,  died,  and  on  his  death  the  defendant  William 
Ellis  demanded  of  George  Ellis,  a  son  of  the  deceased, 
payment  of  the  £100  debt,  threatening  foreclosure  if 
it  was  not  paid. 

On  the  20th  of  October,  1892,  George  Ellis,  the  son, 
borrowed  from  his  uncle  James  Ellis  £100,  and  the 
same  day  paid  it,  together  with  a  sum  of  £3  for 
interest,  to  the  defendant  William  E'lis,  receiving  from 
him  the  lease.  H«^  then  gave  to  James  Ellis  a  pro- 
missory note  for  £100,  ana  deposited  the  lease  with 
him.  The  promissory  note  contained  a  reference  to 
the  fact  that  the  lease  was  deposited  as  collateral 
security. 

On  ^e  9th  of  November,  1892,  letters  of  adminis- 
tration of  the  estate  of  George  Ellis,  the  father,  were 
granted  to  George  Ellis,  the  son,  on  the  assumption 
that  the  father  had  died  intestate.  But  there  was  in 
fact  a  will,  and  George  EUis,  the  son.  knew  of  it, 
though  he  stated  at  the  trial  that  he  thought  it  was 
not  properly  attested.  The  will  appointed  an 
executor,  and  bequeathed  the  bouse  to  a  sole 
beneficiary.  The  court  found  on  the  evidence  that 
the  above-mentioned  payments  were  the  only  acts  of 
administration  done  by  George  Ellis,  the  son. 

On  the  23rd  of  November,  1892,  an  action  was 
commenced  against  G^eorge  Ellis,  the  son,  for  revoca- 
tion of  the  grant  of  administration  and  to  obtain 
probate  of  the  will. 

In  June,  1893,  judgment  was  given  for  the  plaintiffs 
in  that  action,  the  will  was  proved,  probate  was 
granted  to  the  executor,  the  letters  of  administration 
were  revoked,  and  George  Ellis,  the  son,  was  ordered 
to  pay  the  costs  of  the  action.  He  had  not  paid 
these,  nor  was  it  shown  that  he  had  fully  accounted 
for  rents  and  other  moneys  received  while  he  was 
administrator. 

In  1896  James  Ellis  made  a  claim  against  the  sole 
beneficiary  under  the  will  of  George  Ellis,  the  father, 
for  payment  of  the  £100  advanced  to  George  Ellis, 
the  son,  but  his  claim  was  repudiated. 

In  July,  1902,  the  leasehold  house  was  sold  to  the 
defendant  William  Ellis,  the  original  mortgagee,  by 
the  beneficiary  under  the  will,  and  at  the  time  of  this 
sale  it  was  stated  that  (George  Ellis,  the  son,  asserted 
that  the  lease  was  lost,  and  an  agreement  under  seal, 
dated  the  12th  of  July,  1902,  was  accordingly  entered 
into  by  the  vendor  and  purchaser  to  provide  for  the 
indemnity  of  the  purchaser  against  any  adverse  claim 
in  this  respect. 

In  August,  1903,  James  Ellis  died,  having  by  his 
will  appointed  the  plaintiffs  his  executors. 

On  the  19th  of  October,  1904,  this  action  was  oom- 
menoed  by  the  executors  of  James  Ellis,  who  had 
retained  possession  of  the  said  lease,  against  William 
Ellis,  claiming  a  declaration  that  the  plaintiffs  were 
entitied  as  equitable  mortgagees  to  a  charge  for  £100 
and  interest  on  the  premises  comprised  in  the  said 
lease  by  virtue  of  the  deposit  thereof  with  the 
defendant  and  the  subsequent  transfer  thereof  to  the 
testator  Jamee  ElUs ;  an  account  of  what  was  due  on 
the  security;  and  in  default  of  payment  by  the 
defendants  foreclosure  or  sale. 

The  defendants  denied  that  the  plaintifb  were 
mortgagees,  and  claimed  the  benefit  of  the  Beal 
Property  Limitation  Act,  1874,  and  of  3  &  4  WilL  4, 
0.  27,  and  all  other  Statutes  of  Limitations. 

Norton,  K.C.,  and  Ashton  Cross,  for  the  plaintiffis.— • 
Although  administration  was  not  granted  until  the 
9th  of  November,  1892,  still  the  titU  of  an  adminis- 
trator, when  letters  of  administration  are  granted, 
relates  back  to  the  time  of  the  death,  therefore  the 
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borrowing  of  money  foF  tlie  purpoici  of  th«  mtmte 
BXid  the  pajmf  ikt  of  icterpRt  on  the  20th  of  October, 
1S92,  mwat  be  taken  aa  acta  done  by  George  Ellin,  tb^ 
lOB,  in  hia  uftfftdtv  of  afimmiMtrAf-or :  Foster  v,  BahSt 
(1843)  12  M,  &  W,  22G,  233,  07  B.  R.  311,  317  j 
f¥6}fhmtin  v,  SturgiM,  (1840)  13  Q  B,  o,J2  ;  and  In  the 
Goo^n  of  Fry»r,  [1904]  P,  301,  52  W.  R.  Dig.  HO, 
Tbfl  Hubsfqat^nt  grant  of  letters  of  admrniHtTBtion 
ratified  the  aela  done  by  George  Elli>,  the  ton,  in 
Oatober,  1302*  and  made  them  thi^  actti  of  the  ad- 
miiiiitratcsr ;  IJill  y,  VurtU,  U  W,  E,  125,  (186.>) 
Ii,  R*  1  Eq.  90j  and  Ms  p&rU  PhtUips,  [1&86)  1« 
Q.  B,  B,  116. 

II*  TerrtHt  K.C*,  and  Manning,  for  the  defendant* 
— Jl  grant  of  lettera  of  admiowtrAtion  obtained  by 
the  anppff  Hsion  of  a  «iil  which  appoints  an  executor 
10  void  ab  initWf  and  all  diapOHitir>DB  of  and  dealingt 
with  the  aflpeta  hy  the  iuppf  aed  adminiitrntor  are  void 
also  I  A  liTam  v.  Vanning  ham  ;  WooUeg  v,  Clark,  ( 1S22) 
5  B,  &  Aid,  744,  24  H.  E,  546;  WiUianiB  on 
Eiecntora  (10th  edj,  p.  461*  In  IkiXall  ▼.  IhrAdl^ 
32  W,  R.  «96,  (1884)  27  Gh.  D.  220,  no  executor 
wai  appointed,  and  on  that  ground  Ahram  v* 
Ctinniixgham-w^jR  diatin|^iahed :  but  the  veracdty  of 
the  deciiion  wae  t ecog uii.^d. 

Niwtmy  K.C.,  in  reply,— Even  if  the  letters  of 
adminiatiation  in  thia  case  were  void  uh  initio,  atill 
the  acti  done  by  the  tupposed  adtniciiatrator  in  a  due 
oourae  of  adiuiniatranon  ate  good:  Grat/ahrook  v. 
i'W;  Fctrkerv,  Kdt,  (1702)  I  L.d.  Ba^m/saS,  661  ; 
WiiliatnionErecutorii  (lOm  ed.),  p.  462. 

Warrtkgton,  J.,  after  reciting  the  facta,  aaid  :  If 
the  lettera  of  adminiatration  bail  rtimamed  un* 
revoked,  then,  I  thick,  they  would  hare  related  back 
to  the  death  of  George  EUi^,  the  father^  and  the  pUdge 
of  the  houae  by  the  adnilniitrator  for  the  pnrpote  of 
aecuring  money  borrowed  for  the  payment  of  the  debt 
would  have  been  valid,  the  atatute  would  not  have 
run,  and  the  plaintilta  would  have  been  entitled  to 
iucceed:  «ee  i'W*r  v.  liatrs.  But,  unfortunately  for 
the  plain bffa,  there  waa  in  existence  a  will  bj  which 
an  txecutor  was  appointed ;  that  wOl  was  duly 
provfd^  and  the  administration  waa  duly  revoked. 
tTuder  thoae  drcnmatancea  I  think  it  ia  clear  law  that 
the  grant  of  letters  of  administration  is  wholly  void, 
and  that,  speaking  generally,  dispositiona  of  the 
assets  by  the  supposed  administrati^r  are  void  also, 
the  ground  of  this  being  that  the  assets  are  vested  in 
the  exfMiutor  from  tbe  death,  and  the  supposed 
administrator  baa  no  property  in  them,  and  no  power 
of  dealing  with  them.  This  was  determined  in 
A  brum  V*  Citnninyham*  In  that  case  a  testator, 
David  Cunnmgham,  being  poBiessed  of  certain  leaae- 
holda  as  executi>r,  difd  on  the  15th  of  September, 
1665,  leaving  a  wiU  whereby  he  appointed  ex^cutor^, 
who  of  oourie  became  executors  of  the  original 
trstator.  Oc  the  21iit  of  October,  1671,  adminis- 
tration de  bonis  non  of  the  original  testator 
was  granted  to  a  creditor,  the  ordinary  having 
notice  of  the  wiJl,  On  the  1st  of  March,  1672, 
the  administrator  sold  tbe  leaieholda  to  the 
plaint!^  for  £l,om  On  the  lt3£h  of  February,  1673, 
tbe  iurriving  execntor  of  the  will  of  David  Gunning- 
bam  having  rc^nonsced  probate,  the  adminiatration 
granted  to  the  creditor  was  revoked  and  admiuistra* 
tion  of  the  estate  of  the  original  testator  was  granted 
to  tbe  defendant.  The  qaeation  was  whether  tbe 
plaintiff  or  tbe  defendant  had  the  better  title,  and  it 
was  decided  in  favour  of  defendant.  The  grounds  of 
the  dcctBion  appear  in  the  argument  for  tbe  db fond- 
ant, and  are— -that  if  there  are  in  fact  executors^  tbe 
ordinary  has  no  power  to  grant  administration,  tbe 
piopeny  ia  ve^t^d  to  tbe  fx*^cutors^  and  tbe  letters 
ol  vdmiiast ration  atd  the  detdings  by  tbe  admiciis' 


trator  under  them  were  simply  void.  This  ia  reoognwi 
as  good    law  by  Kav,  J,,  in  Bo^all  v,  Bcxali^  snd  m 
the   last  edition  of    Will  jams  on  Executory^  p-  i€l. 
But    it  is   contended  by  the  plajntiffs    that  tb«ra  is 
an  exception  to  the  general  rule  cf  acts  dene  is   tha 
doe  course  of  administration,  and  that  iiuch  acta  are  not 
void.  For  this  reliance  is  placed  on  several  anthogjlies^ 
and  in  particular  on  a  iHctum  in  the  oaae  of  Qrm^fwi^mk 
Y*  Fox.    The  head  -note  of  that  case  is  as  f  oUowi  i  "  A. 
makes  big  will  and  appcinta  an  executor,  and  dies,  th^ 
ordinary,  without  taking  notice  of  the  will,  comcmta  adi* 
mtnifrtrauon  t  o  J^  S*  Bef  ore  1  b  e  executor  ha«  pro Vid  tha 
will  the  adminiatrator  sells  tbe  goods  of  thm  Jee^aMd, 
and  the  executor    afterwards  proves    the    wiU   waA 
brings  detinue  for  the  goods  against  tbe  vendee.  aft(i 
adjudged  that  be   should  reoover,   for  the    pro^sali 
supersedes  tbe  adminittration  a 6  iHiYia,  and  tk«  mle 
made   under  it.'^     So  far,  it  is  to  be  obaervsd.  1^ 
deciiion  is  the  same  as  that  in  Abram  t.  CainaiMfAam: 
tbe  head-note  then  goes  on:  **Bat  other viae«  U  h 
be  averred  that  the  sale  waa  made  to  diaebatie«  t^ 
funeral  expenses  or   debt^  which  the    adiiiiiiiiti«$ar 
or  executor  was  couipellable  to  pay  for,    theai  mdk 
sale  sbaU  be  indefeasible  for  ever/'     Th#  laH  pait 
of   that   head-note   appears   to   be   foiind*d  mn  a 
didtim  of  Walsh,  J.,  p,  282,  and  which  is  m»  foUowi: 
^'But  Walab  aaid,  if  the  defendant  ber«  bad  aiwitid 
that  the  admioiitrator  had  alienei  the  ^oodi  tB  tm 
for  a  certain  sum,  and  had  employed  thm  mmifh 
discharge  cf    the  funeral,    or  of   the    debta  d  A« 
deceased,  or  about  other  things  which   an 
wonld  be  forced  to  do,  then  iue  sale  for 
poaes  should  not  be  avoided*  but  should 
feasible ;  and  tbe  re&son  ia  because  by  the 
of  the  adminiatration  to  hi  en  by  the  ordtoarTr  «kl 
waa  ignorant  of  tbe  festament,  be  haa   a  oolw  ^ 
autboiity,  though  it  is  not  a  rightful  rnrn^  and  Is 
that  has  the  right  suffers  no  disadvantage  ftllfcoil^ 
he  be  bound   by  the  act  of  the  admijmtrator,  im 
it  is  no  more  than  be  himself   was  cioisipaQftlila  Ib 
do,  and  the  adomiistrator  having  done  that  «yA 
tbe   executor  himself    was  oblig^   to    do,    bli  atf 
shall  be  allowed  good,  becau^a  the  «xecntor  fiiMwIfii 
thereby  freed  and  excuaed  Irom  the  trouble  of  douf 
it*     And  sOj  inasmuch  as  the  administrator  traa  ana- 
pellable  to  do  it  (for  if  he  was  sued  for  m  thia^  vftiA 
ought  to  be  done,  be  conld  not  diaable  or  dueftflV 
himfielf  for  tbe  time),  it  is  reasonable  and  no 
meut  to  anyone  thai  the  thing  done  ihoidd 
stable  and  tif  m  without  impeachment/*     Tbe 
of  that  statement  appears  to  me  to  be  that  the 
q  nest  ion  was  one  whioh  tbe  adminutraior 
pell  able  to  do. 

But  in  this  case,  though  at  betveeo  tb<t  tmk 
the  supposed  Ugal  personal  representali^TV 
ment  of  the  debt  may  well  be  treated  at  firo^ir. 
to  entitle  tbe  latter  to  credit,  the  mottgag* 
a  different  footing.    This  was  essentially  m 
act,  no  tLUe  wiu  in  fact  conferred  by  it ; 
authorities  I  have  cited  I  bold  it  to  have 
void. 

The  plain  tiff  I  then  contend  that  George  EHiit 
ing  paid  oJT  the  debt  for  the  benetit  of  the 
was  entitled  to  stand  in  the  plaoe  of  the  creditor,  mui 
that  be  transferred  that  right  to  Jamea  EUaa,  via 
actually  found  the  money.  Bat,  graiitin|p  that  tflci 
would  be  tbe  right  of  George  EUU,  ai^a  that  cfe 
plaintiffs  could  assert  that  right  by  aubrogatioo,  asf 
claim  founded  on  it  would  mow  be  banad  hf  iIm 
Statute  of  LimitationB.  The  debt  if,  of  ocra 
since  barred,  and  all  claims  under  llsa 
security  are  now  baixed  alio,  for  in  this  aflfitol  ol 
case  the  piyment  of  the  intereit  vm  mti^ 
stranger,  and  waa  not  anch  a  paymeiit  at 
prtivtmt  tbe  statute  from  running* 
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MoreoTer,  even  if  it  oonld  be  otherwise  supported, 
a  daim  by  way  of  subrogation  to  the  rights  of  G^rge 
Ellis  would  be  effectually  met  by  establishing  his 
indebtedness  to  the  eatate  in  respect  of  the  costs  of 
the  probate  action,  and  possibly  in  respect  of  rents  and 
other  moneys. 

On  the  whole  I  think  the  present  action  fails,  and 
there  must  be  judgment  for  the  defendant  with  costs. 

Solicitors,  A.  B.  Clifton;  Henry  Fisher,  Jan. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  [  May  16,  22. 

Kennedy  and  Bidley,  JJ.)     j 

Bbx  v.  Tolhubst  and  Otheb  Licensing  Justices 

OF  Pbngb. 

Ex  parte  Fabbell.  (a.) 

Licensing  Acts  —  New  duties  devolving  on  justices  — 

Beference   to   quarter   sessions — Report    of  licensing 

justices  thai  house  is  not  needed — Notice  to  holder  of 

lioence^Evidence — Licensing  Acts,  1872(35(£;36  Vict. 

c.  94),  s.  42;  1904  (4  Ed.  7,  c.  23).  s.  1,  sub-section  2. 

By  section  1  (2)  of  the  Licensing  Act^  1904,  where  the 
justices  of  a  licensing  district,  on  the  consideration  by  them, 
in  accordance  with  the  Licensing  Acts,  1828  to  1902,  of 
applications  for  renewal  of  licences  are  of  opinion  that 
the  question  of  the  renewal  of  any  particular  existing  on- 
licences  requires  consideration  on  grounds  other  than  those 
on  which  the  renewal  of  an  existing  on-licence  can  be 
refused  by  them,  they  shall  refer  the  matter  to  quarter 
sessions,  together  with  their  report  thereon,  and  quarter 
sessions  shall  consider  all  reports  so  made  to  them,  and 
fnay,  if  they  think  it  expedient,  after  giving  the  persons 
iniereUed  in  the  licensed  premises,  and,  unless  it  appears 
to  quarter  sessions  unnecessary,  any  other  persons  appear- 
ing to  them  to  be  interested  in  the  question  of  the  renewal 
of  the  licence  of  those  premises  {including  the  justices  of 
the  Ucensing  district)  an  opportunity  of  being  heard,  and, 
subject  to  the  payment  of  compensation  under  this  Act, 
refuse  the  renewal  of  any  licence  to  which  any  such  report 
reUUes. 

Held,  that  under  the  above  section  notice  of  objection 
must  be  given  to  the  licence-holder  so  cu  to  give  him  an 
opportunity  of  being  heard,  as  required  by  section  42  of 
the  Licensing  Act,  1872,  and  that  the  justices  were  only 
entitled  to  report  to  quarter  sessions  tJiat  the  house  was  not 
needed  after  hearing  evidence  given  on  oath,  although 
such  evidence  need  not  be  so  full  as  if  they  had  finally  to 
decide  the  question  of  renewal.  Therefore  the  rules  nisi 
for  mandaoDUi  were  made  absolute  in  all  those  cases 
where  the  justices  had  reported  without  first  giving  the 
licensees  an  opportunity  of  being  heard,  and  in  every  case 
the  rules  msi  for  prohibition  were  discharged. 

In  this  case  certain  licensing  justices  for  the  Peoge 
dlTisionof  the  county  of  Kent  appeared  to  show  cau«e 
against  rules  nisi  for  (1)  a  writ  of  prohibition  to  pro- 
hibit them  from  further  proceeding  in  the  matter  of 
referring  to  quarter  sessions  the  application  of  A.  J. 
Farrell  for  the  renewal  to  him  of  the  licence  of  the 
Duke  of  Edinburgh  beerhouse ;  and  (2)  a  mandamus 
calling  on  the  justices  to  hear  and  determine  the 
same  application  of  the  said  A.  J.  Farrell  according 
to  law. 

Mr.  Tolhurst,  the  chairman  of  the  respondent 
justices,  filed  an  affidavit  which  set  out  that  he  knew 
the  Duke  of  Edinburgh  beerhouse  and  was  fully 
acquainted  with  its  accommodation  and  the  locality, 
and  also  the  accommodation  of  the  licensed  houses  in 
ita  neighbourhood,  and  that  plans  of  all  the  houses 

(a.)  Eeported  by  Kbskinb  Eeid,  Esq.,  Barrister- 
at-Law« 


had  been  supplied  to  the  licensing  justices.  Besides 
the  knowledge  which  he  thus  possessed,  the  house 
in  question  had  been  brought  to  his  notice  when 
sitting  as  a  justice  in  petty  sessions.  This  question  as 
to  the  number  of  licensed  houses  in  the  neighbour- 
hood had  for  some  years  been  under  the  notice  of  the 
licensing  justices  of  the  district,  but  in  consequence 
of  impending  legislation  they  had  delayed  ti^iog 
steps  towards  reducing  the  number  of  the  homes 
until  the  present  year. 

At  the  adjourned  licensing  meeting  held  on  the  21st 
of  February,  1905,  the  licences  of  all  the  houses  in 
the  neighbourhood  were  renewed  with  the  exception 
of  five,  of  which  the  Duke  of  Edinburgh  was  one. 
With  regard  to  these  houses  he  had  tiien  stated  that 
notice  of  objection  to  the  renewal  of  the  licences  on 
the  ground  that  they  were  not  required  had  been 
»ery«d,  and  that  these  cases  would  be  immediately 
further  considered  and  a  decision  come  to  with  regam 
to  them  after  the  hearing  of  the  evidence. 

Evidence  with  regard  to  the  Duke  of  Edinburgh 
beerhouse  was  given  on  oath  by  a  police  inspector, 
and  was  as  follows :  '*  I  have  made  certain  inquiries 
at  the  request  of  the  justices.  The  house  is  situate  hi 
the  Arpfey-road,  Penge,  at  the  comer  of  Evelina- 
road.  In  a  circle  within  a  radius  of  one-eighth  of  a 
mile,  taking  as  a  centre  the  house  in  question,  there 
are  533  inhabited  houses,  22  uninhabited  houses,  a 
population,  estimated  upon  an  average  of  five  persons 
to  each  inhabited  house,  of  2,665.  There  are  five 
houses  with  full  on-licences,  two  houses  with  beer  on- 
licences,  and  four  houses  with  off-licences  within  that 
one-eighth  of  a  mile  circle.  Within  a  radius  of  a 
quarter  of  a  mile  there  are  in  addition  four  houses 
with  full  on-licences,  two  houses  with  beer  on-licences, 
and  five  houses  with  off-licences.  The  house  is  close 
to  the  police-station,  and  under  frequent  supervision." 
In  cross-examioation  the  witness  stated  that  the 
dwelling-houses  in  the  vicinity  of  the  Doke  of  Edin- 
burgh were  principally  one-storey.  He  did  not  know 
anything  of  the  trade  of  the  house. 

No  evidence  was  called  by  the  applicant  in  the  case 
of  the  house  in  question,  but  in  the  case  of  three  of 
the  houses  then  under  consideration  evidence  was 
given  on  behalf  of  the  applicants. 

After  hearing  evidence,  the  justices  adjourned  the 
further  consideration  of  the  five  houses  until  the  28th 
of  February,  when  after  discussion  amongst  the 
lostices,  it  was  announced  that  the  renewal  of  the 
licence  of  the  Duke  of  Edindurgh  and  three  other 
houses  would  be  referred  to  quarter  sessions. 

Horace  Avory,  K.C.,  and  Hohler,  for  the  justices. — 
In  bXL  these  cases  rules  nisi  both  for  a  prohibition 
and  for  a  mandamus  have  been  obtained  against  the 
licensing  justices  wrongly,  because  licensing  justices 
are  not  a  court  or  tribunal  exercising  judicial 
functions.  Their  duties  are  purely  administrative, 
and  therefore  a  writ  of  prohibition  will  not  lie; 
moreover,  tiie  justices  once  having  referred,  as  they 
had  power  to  do,  the  matter  for  decision  to  the 
quarter  sessions,  ceased  to  have  any  further  interest 
in  the  matter,  and  there  being  nothing  further  for 
them  to  do,  there  was  nothing  which  they  could  be 
prohibited  from  doing.  With  regard  to  the  rules  for 
mandamus,  the  evidence  showed  that  the  justices  had 
heard  and  determined  the  matter  according  to  law, 
and  therefore,  whether  the  decision  they  came  to  was 
right  or  wrong,  they  cannot  be  required  to  re-hear  the 
same  applications.  Section  1  (2)  of  the  Licensing  Act, 
1904,  takes  away  from  the  justices  the  power  of 
refusing  themsdves  licences,  except  on  certain 
grounds  applicable  to  the  licensee  or  the  premises, 
and  provides  instead  that  if  they  consider  the  house 
is  not  required  they  shall  report  to  quarter  sessionSy 
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which  have  now  the  power  to  terminate  the  licence  I  the  licenseet  of  the  justioee*  intention  to  Teport»  and 


upon  granting  compensatioD.  The  jtutioes*  decision 
here  comes  within  Raven  ▼.  Southampton  Justices^  52 
W.  B.  674,  [1904]  1  K.  B.  430.  Under  section  1  (2)  of 
the  Act  of  1904  the  justices  have  to  consider  an  appli- 
cation "in  accordance  with  the  Licensing  Acts,  1828 
to  1902,'*  and  if  they  came  to  the  conclusion  on  the 
facts  before  them  that  the  renewal  should  be  refused, 
but  on  grounds  that  do  not  give  them  jurisdiction  to 
decide  themselves  the  application,  their  duty  is  to 
refer  the  matter  to  quarter  sessions.  That  is  all  that 
the  justices  have  done  in  this  case.  It  is  clear  from 
the  affidavits  that  the  justices,  apart  from  any  con- 
sideration as  to  the  sufficiency  of  the  evidence,  have 
considered  each  case,  and  have  therefore  complied 
with  the  Act.  If  that  was  so,  it  was  unnecessary  to 
go  into  the  other  question — the  sufficiency  of  the 
evidence.  All  the  justices  did  here  is  justified  by  the 
decision  in  Rex  v.  Howard  and  Others^  Licensing 
Jiutieea  of  Famham,  61  W.  B.  21,  [1902]  2  K.  B.  363, 
which  shows  that  justices  are  entitled  to  collect 
information  and  to  take  steps  to  put  matters  in  train 
for  an  inquiry,  so  long  as  when  the  application  for 
renewal  comes  before  them  they  decide  it  solely  upon 
the  evidence  given  in  oourt.  In  all  these  cases  the 
parties  making  the  applications  had  an  opportunity 
of  being  heard. 


F,  Low,  K,C»,  and  Bruce  Williams. — ^The  justices  in 
reporting  to  quarter  sessions  are  now  required  to  act 
judicially,  and  must  hear  evidence  on  oath  in  the 
same  way  as  if  they  were  themselves  dealing  with  the 
application  <ftnd  were  against  the  renewal.    It  is  not 
suffid^t  to  make  a  report  upon  sworn  police  evidence 
and  plans  furnished  them  coupled  with  their  own 
local  Knowledge.    The  seventeen  cases  in  question  in 
the  list  which  will  be  covered  by  the  decision  in  this 
appeal  form  themselves  into  two  groups.    The  first 
group  includes  all  those  cases  in  which  rules  calling 
upon  the  justices  to  show  cause  why  writs  of  prohi- 
bition should  not  issue  to  prevent  tliem  from  taking 
any  further  proceedings  in  a  certain  matter  of  reports 
which  they  propose  to  make  to  quarter  sessions  in 
respect  of  application  for  the  renewal  of  licences. 
That  is  still  a  question  witiiin  their  jurisdiction  to 
determine,  and  in  determining  it  they  must  still  act 
judicially.    Before  the  Act  the  question  would  have 
been  for  them  to  decide ;  now  tiiey  have  to  decide, 
not  the  question  of  renewal,  but  whether  the  matter 
ought  to  be  referred  to  quarter  sessions.    Section  1 
(2)  does  not  relieve  them  nom  the  duty  they  had  to 
pcorform,  but  merely  sdters  the  form  of  the  order 
which  they  make  if  they  decide  against  the  applica- 
tion.   The  question  the  licensing  justices  have   to 
decide  is  not  the  same  as  that  which  the  quarter 
sessions  have   to   determine.     They   pick    out   the 
victims,  and  the  quarter  sessions  determine  whether 
the  victims  shall  be  sacrificed.    The  quarter  sessions 
may  have  thought  they  are  not  compelled  to  hear 
evidence  on  oath.    Section  1  (2)  of  the  Act  of  1904 
does  not  repeal  section  42  of  the  Act  of  1872,  and  the 
licensee  is  still  entitied  to  have  notice  of  objection. 
Nor  is  the  onus  of  showing  that  the  house  is  no 
longer  required  shifted  from  the  shoulders  of  the 
objector,  and  in  its  place  an  onus  cast  on  the  licensee 
to  show  that  the  house  is  reasonably  necessary  for  the 
requirements  of  the  neighbourhood.    There  was  no 
evidence  here  on  which  the  justices  could  properly 
report^    The  facts  are  indistinguishable  from  those  in 
Raven  v.  SotUhampton   Justices,    and   therefore   the 
writ  of  prohibition  ought  to  be  made  absolute.    In 
the  second  group  of  cases  which  arise,  some  on  appeal 
from  the  decision  nf  the  Middlesex  licensing  justices 
and  the  others  from  the  decision  of  the  licensing 
joatices  of  Maidstone,  no  notice  at  all  was  given  to 


therefore  in  those  cases  the  proper  remedy  was  not  bj 
prohibition  but  by  mandamus. 
Avorj/t  K,C,f  having  replied, 
Thb  Cottbt  reserved  their  decision. 
May  22.— Lord  Alvbestonb,  IaCJ.,  read  the  con- 
sidered judgment  of  the  court,  which  was  as  foUowa : 
In  these  esses  rules  nisi  have  been  granted  calling 
upon  the  licensing  justices  in  a  number  of  instanots 
to  show  cause  why  writs  of  prohibition  should  not 
issue  to  prevent  them  from  taking  any  forther  pco- 
C€edings  in  a  matter  of  certain  reports  which  they 
proposed  to  make  to  quarter  sessions  in  xespeot  of 
applications    for   the   renewal   of   certain    licenoea. 
Bules  nisi  for  mandamus  were  granted  at  the  same 
time  calling  upon  the  same   justices  to  hear  and 
determine  the  applications  for  renewal.^   We  think  it 
doubtful  whether  prohibition  is  the  right  remedy; 
as,  however,  the   same   point  is   raised    upon  ^ 
applications  for  writs  of  mandamus,  it  is  nnneoenary 
to  decide  this  point  on  the  present  oocasiop,  and  in 
the  event  of  it  being  necessary  to  decide  it  on  any 
future   occasion   it    must   be   taken  that  we  havs 
expressed  no  opinion  upon  it  now.    The  point  raised 
on  behalf  of  those  for  whom  the  rules  were  mored  ii 
that  the  justices  had  not  before  them  any  eritees 
sufficient  to  justify  them  in  making  repents  to  tks 
quarter  sessions  in  respect  of  the  licensed  hossei  ia 
which  the  applicants  for  the  rules  were  inUiLUtBd. 
This  was  the  ground   of   the   applioatioiis   la  te 
majority  of  the  cases  before  us.    In  the 
cases  a  further  point  was  raised — ^viz.,  that  no  i 
pursuant  to  section  42  of  the  Act  of  1872  as  an 
by  the  Act  of  1874  had  been  given  to  the  apuFMissft 
for  renewal  to  attend  before  the  licensing  jnatioes. 

The  questions  really  depend  upon  the  ooi 
which  should  be  placed  on  sub-section  2  of 
of  the  Licensing  Act,  1904 ;  but  in  order  to  i 
the  point  it   will   be   convenient   to    eon 
statutory  enactments  prior  to  that  date.     By 
42  of  the  Act  of  1872,  as  amended  by  the  Act  of  1874, 
it  was  provided  that  where  a  licensed  penoai 
for  a  renewal  of  his  licence  he  need  not  a^^ 
person  unless  he  is  required  by  the  licensing  ya 
so  to  do  for  some  speoal  cause  personal  to  hm 
that  the  justices  shall  not  entertain  any  objectian  to 
the  renewal  of  such  licence  or  take  any  evidenoe  k 
respect  of  the  renewal  thereof  unless  written  noties 
of  an  intention  to  oppose  the  renewal  of  midi  licenDi. 
stating  in  general  terms  the  grounds  of  opposstiaa, 
has  been  served  on  such  holder  not  less  thu 
days  before  the  conmiencement  of  the  general  < 
licensing  meeting,  with  the  proviso  that  the  lio 
justices  may,  notwithstanding  that  no  notice  has  been 
given,  upon  an  objection  being  made,  adjoom  Ikfs 
granting  of  a  licence  to  a  future  day,  and  reqnira  ths 
attendance  of  the  holder  of  the  licenoe  when  the  csss 
is  to  be  heard  and  the  objection  considered.    Soh- 
section  3  provides  that  the  justices  shall  not  reosm 
any  evidence  with  respect  to  the  renewal  of   sash 
licence  whidi  is  not  given  on  oath.    The  deoissoos  ia 
Sharpe  v.  Wakefield,  39  W.  B.  661,  [1891]  A.  a  1^ 
and  Rex  v.  Howard,  61  W.  B,  21,  [1902]  2  K.  B.  36^ 
establish  that  a  notice  under  the  proviso  to  sub  sectioa 
2  of  section  42  may  be  given  by  the  direetiosi  of  the 
justices  themselves,  and,  further,  that  the  qnestsoa 
whether  the  licenoe  should  be  renewed,  having  rward 
to  the  wants  andrequirementsof  the  neighboarhoodTaad 
the  number  of  licensed  houses  therein,  is  otie  of  the 
grounds,  which  i^e  justices  were  entitled  to 
upon  the  question  of  renewing  any  particnlar  ] 
This,  so  far  as  it  is  necessary  to  refer  to  it  for  tiis  ] 
pose  of  the  case  before  us,  was  the  position  of  m 
at  the  time  of  the  frammg  of  the  Act  of  1904. 
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Act,  by  sub- section  1  of  section  1  confined  the  power  of 
tiie  lioensing  jostices  to  refuse  renewal  to  certain 
specified  grounds,  which  do  not  include  the  question 
of  neoesdty  for  the  houses,  haviuff  regard  to  the 
reqairements  of  the  district,  and  sub-section  2  pro- 
vided that  where  the  justices  of  a  licensing  district 
on  the  consideration  by  them  in  acoordance  with  the 
Liceniing  Act,  1828  to  1902,  of  applications  for  the 
renewsl  of  licences,  are  of  opinion  that  the  question 
of  renewal   of   any  particular   existtag   on-licence 
requires  consideration  on  grounds  other  than  those 
'*  on  which  the  renewal  of  an  existing  on-licence  can 
be  refused  by  them  they  shall  refer  the  matter  to 
the  quarter  sessions,    together    with    their   report 
thereon.'*    It  is  upon  these  words  that  the  question 
arises.    It  is  oont^ded  by  counsel  on  behalf  of  the 
justices  showing  cause  against  the  rules  that  the 
justices  may  act  on  their  own  motion  and  rely  solely 
on  their  own  knowledge,  that  it  is  no  longer  necessary 
for  them  to  require  the  attendance  of  any  licence- 
holder  in  respect  of  whose  house  they  propose)  to 
report  or  direct  any  notice,  under  sub-section  2  of 
section  42  of  the  Act  of  1872,  to  be  given  to  the 
holders  of  such  houses,  and  that  the  justices  need  not 
take  evidence  on  oath  when  the  renewal  of  any  exist- 
ing on-licence   requires   consideration   on   grounds 
other  than  those  on  which  the  renewal  can  be  refused 
by  them. 

We  smnmarize  these  contentions,  not  that  they  all 
arise  in  every  case,  but  that  they  were  urged  in  one  or 
other  of  the  c%ses  as  being  the  true  position  of  the 
licensing  justices  under  this  sectioiu    On  the  other 
hand,  it  was  contended  in  support  of  the  rules  that 
the  justices  must  pursue  the  course  which  they  would 
have  followed  under  section  42  of  the  Act  of  1872,  as 
amended  by  section  26  of  the  Act  of  1874,  and  give 
notice  to  all  the  applicants  who  are  holders  of  the 
licences  of  the  houses  upon  which  they  propose  to 
report,  and  hear  all  the  evidence  as  though  they  were 
themselves  deciding  under  the  old  law  the  question 
whether  the  licence  should  be  renewed.    It  will  be 
convenient  to  deal  first  with  the  cases  in  which  no 
notion  had  been  given  to  the  licensed  holders.    We 
are  dearly  of  opinion  that  the  justices  ought  not  to 
make  a  report  respecting  any  house  without  giving 
Dotice  to   the  Hoensed  holder  and   giving   him  an 
opportnnity  of  attending,  and,  if  he  desires,  of  ten- 
dering^ evidence.    This  seems  to  ui  to  be  clear,  not 
ynly  on  principle,  but  from  a  consideration  of  the 
previoas  legislation.    The  report  may  certainly  affect 
Lnd  alter  the  position  of  the  licensed  holder  and  iu 
aany   oases  his  property.    The  objection  that  the 
lOuse  is  not  required  may  be  raised  by  an  opponent, 
adependently  of  the  justices   themselves.    In  that 
ase  the  Act  of  1872  clearly  provides  that  notice  must 
e  given   to  the  licensed  holder.    Sub-section  2  of 
motion  1  of  the  Act  of  1904  directs  the  justices  to 
»port    whether  on   the  consideration  by  them  in 
^cordance  with  the  Licensing  Acts,  1828  to  1902,  on 
^plioations  for  the  renewal  of  licences,  they  are  of 
>inion  that  the  question  requires  consideration.    It 
ems  to  119  that,  inasmuch  as  the  question  relating  to 
particular  house  can  be  raised  by  an  opponent,  and 
at  the  oooasion  referred  to  wotdd.  but  for  the  Act 
1 904,  only  arise  where  notice  had  been  given,  the 
ig^uag^e  of  sub-section  2  is  not  sufficient  to  alter  the 
istin^    law,  which  the  new   legislation  nowhere 
>eal8,    ^^hioh  law  requires  that  notice  should  be 
ren.      Farther,  the  knowledge  that  the  particular 
use  is  not  required  for  the  needs  of  the  district  may 
Ixroufi^ht  to  tbe  notice  of  the  justices  for  the  first 
ie  by  the  evidence  given  on  behalf  of  an  objecting 
ponent*     The  justices  would  certainly  have  to  hear 
r    evidenoe  tendered  by  a  person  objecting.    It 
Ens  pi  can  on  general  prindplAs  that  the  person  who 


or  whose  property  is  affected  by  such  evidence  must 
have  the  opportunity  of  tendering  evidence  in  favour 
of  renewing  the  licence,  instead  of  referring  the 
matter  to  quarter  sessions.  We  do  not  see  how  the 
justices  could  properly  consider  the  question  of 
whether  the  renewal  of  any  particular  licence  requires 
consideration  on  other  grounds  without  at  least 
giving  the  opportunity  to  the  licensee  of  putting 
before  them  any  evidence  which  he  considers  beum 
upon  that  question.  In  the  cases,  therefore,  in  which 
no  notice  was  given  to  the  licensed  holders  we  are 
clearly  of  opinion  that  the  proceedings  were  not 
regular,  and  that  the  rule  for  mandamus  should  be 
made  absolute. 

In  the  other  cases  notice  was  given  to  the  licensed 
holders  pursuant  to  sub-section  2  of  section  42,  and 
the  question  in  these  cases  is  whether  evidence  must 
be  taken  before  the  licensing  justices  can  make  a 
report,  and  whether  there  was  sufficient  evidence  in 
any  of  these  cases  to  justify  the  justices  in  making 
such  a  report.  In  our  opinion  the  true  position  of  tbe 
justices  differs  somevhat  from  that  which  was  urged 
before  us  on  either  side.  It  must  be  remembered  that 
the  condition  precedent  to  their  making  a  report  is 
that  they  shall  be  of  opinion  that  the  renewal  of  an 
existing  licence  requires  consideration  on  grounds 
other  than  those  on  which  the  licence  can  be  refused 
by  them.  This  is  obviously  a  somewhat  different 
question  from  that  which  the  quarter  sessions  have 
to  consider — namely,  whether  a  particular  house  shall 
be  selected  as  the  house,  or  one  of  a  number,  in 
respect  of  which  the  renewal  of  the  licence  requires 
consideration ;  but  we  see  nothing  to  alter  the  exist- 
ing law  that  the  justices'  opinion  upon  this  question 
is  to  be  based  upon  evidence,  and  that  such  evidence 
must  be  taken  upon  oath,  and  liberty  given  to  the 
applicant,  the  holder  of  the  licence,  to  cross-examine 
the  deponent,  and  to  call  evidence  in  favour  of  his 
application.  The  amount  of  evidence,  however, 
which  may  be  sufficient  for  the  purpose  of  enablmg 
the  justices  to  form  the  opinion  indicated  in  the  section 
may,  in  our  judgment,  oe  properly  treated  as  differ- 
ent from  the  amount  which  cotdd  be  regarded  as 
sufficient  if  they  had  to  decide  judicially  whether  or 
not  the  particular  licence  should  be  renewed  or 
refused.  It  will  not,  we  think,  be  necess%ry  in  all 
oases  for  them  to  have  detailed  evidence  with  reeu'd 
to  the  differentiation  between  public-house  and  puolic- 
house,  as  the  majority  of  the  court  thought  necessary 
in  Raven  v.  Southampton  JusticeSf  [1904]  1  K.  B., 
p.  431.  There  the  quarter  sesnons  had  to  consider 
the  same  question  as  will  arise  before  the  com- 
mittee of  quarter  sessiois  under  the  Act  of  1904 
— namely,  whether  they  will  decline  to  renew  the 
licence  of  each  particular  house  in  respect  of  which 
a  report  is  made.  Evidence  of  the  character  of 
the  district,  the  locality  of  the  public-houses,  and  the 
number  of  public-houses  in  the  district  might  be  quite 
sufficient  to  justify  the  justices  in  making  a  report  to 
quarter  sessions  that  the  question  of  the  renewal  of 
any  particular  licences  requires  consideration  on 
grounds  other  than  those  on  which  the  licensing 
justices  can  act.  It  was  suggested  in  argument  in 
opposition  to  the  rules  that  in  making  a  report  the 
justices  might  act  on  their  own  knowledge  and  in- 
formation only  and  without  any  evidence  given 
before  them.  In  our  opinion,  it  was  not  intended 
that  in  forming  an  opinion  as  to  whether  they  shall 
make  a  report  they  should  exclude  their  own  know- 
ledge of  the  locality  upon  such  questions  as  the 
character  of  the  neighbourhood,  the  amount  of 
population,  and  the  habits  of  the  inhabitants.  It 
seems  to  us,  for  the  reasons  expressed  by  Collins, 
M.B.,  in  Bex  v.  Howard  (at  p.  376).  that  it 
cannot  have  been  the  intention  of  the  Legidatura 
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thftt  the  jasticei  ibould  divert  themselves  of 
such  Vnowledge^  or  determine  the  qnoKtioo  iol«ly 
on  mftteriftlB  provided  by  the  itidividua]  who 
bappetJi  to  object.  But  it  aeemi  to  us  to  he  an 
emixely  difiterecit  matter  from  that  which  we 
have  to  coniider,  and,  in  our  opinion,  is  consieteot 
with  the  view  that  notice  must  be  t^tyeii  to  the  li^^ensed 
pernons  whose  Ucencea  will  be  affeeted,  and  in  so  far 
aa  the  opinion  of  the  justioes  is  formed  upon  facts 
with  regard  to  a  particular  house*  those  facts  should 
be  proved  bef  jre  them  by  evidence  upon  oatb,  so  as 
to  give  the  licensed  person  an  opportunity  of  testie^ 
them  and  of  bimBelt  giving  evidence  if  he  so  desires 
to  do*  It  only  remaiDS  to  be  considered  whether,  in 
the  fyases  with  which  we  are  now  dealing,  t^ere  was 
sufficient  evidence  before  the  juaticea  to  enable  them 
to  make  a  report.  In  «>aQh  cane  they  had  evidence  as 
to  the  number  of  pablic-hoiiseB,  the  amount  of  popu* 
lation^  and  the  character  of  the  neighbourhood,  in 
each  case  the  applic>tnts  for  the  licences  were  preseot 
and  bad  the  opportnoity  of  crosi-examiaiDg  and 
calling  further  evidence,  and,  in  our  opiDioa,  there- 
fore, the  justices  in  these  cases  acted  in  accordance 
with  the  view  of  the  law  whieh  we  have  already 
expretsed,  and  it  was  not  neceisary  for  them  before 
reporting  to  go  farther  and  inquire  into  the  matters 
whioh  it  may  be  necessary  for  quarter  leisiona  to 
coa aider  when  they  approach  the  question  at  to 
whether  the  licences  of  any  particular  houses  ahonld 
not  be  renewed.  In  those  caseSj  therefore,  the  rules 
mnit  be  discharged.  As  ha«  already  bef>n  stated,  the 
rule  nm  for  a  writ  of  proMbiiion  must  be  discharged 
in  all  the  cwsm, 

BCtlicitori  for  the  juitioes,  Charckf  Adams f  A  PriOTw 

Solicitor!  for  the  applioaat,  Kmipp-Fishtr  d&  Sons. 


K  B.  Div* 

(Lord  Alventone,  L*C.J.»  and 

Kennedy  and  Ridley,  JJ.) 
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EKII31T  It.  Dean  and  Chapter  of  8t*  Paul's.  [«.) 

Ecrhiiastictil  hw— Brawl ing-^Ordinitiioti  qf  priut — 

iVo(a/)/e  crim^  or  imppdim/^nt — Eeehsiaiikal   CourU 

JurUflicUon  AH,  1860  (23  li-  24  K/d.  c.  29). 

An  allfgfUwn  that  a  mnditl^ie /or  ordination  as  priett^ 

has  asAistfd  in  church  s^tncGS  where  ififgul  Tituatf'stic 

pradkes  are  carried  on  doei  not  c^miituii  a   ^*  noiahk 

cfimfl  "  or  impedimefit  within  the  meaning  of  ike  ordinal 

in  the  Book  of  Common  I^ayer* 

Oaa@  stilted. 

Tbe  appellant  John  Alfred  Kensit  waa  charged  at 
the  Maoiion  HDuae  and  et^nvicted  under  section  2  of 
the  Ecoleaiaatioal  Courts  Jurisdiction  Act  for  having 
unlawfully  disturbed  the  Bishop  of  London  while 
relebrftting  tbe  service  of  the  rite  of  ordination  in  St. 
PauPs  Cathedral  on  the  28th  of  February,  1904.  On 
that  date,  when  the  bishop  was  cm  ducting  the  aervice 
the  appellant  and  several  others  walked  up  the  oboir, 
and  when  the  bishop  read  from  tbe  service  book  the 
worda  beginnhifif  **But  yet  if  there  be  any  of  you 
knowing  any  impediment  or  notable  crime  in  any  of 
them  for  the  wcich  he  ought  not  to  be  received  into 
thia  holy  miniatry,  let  him  come  forth  in  tbe  name  of 
0od  and  show  what  tbe  crime  or  impediment  is/'  the 
appellant  name  nearer  to  the  bishop  and  commenced 
to  read  from  a  newspaper.  The  biabop  eaid,  '*  Unleas 
the  impediment  comas  within  the««  bonnds  treading 
from  a  paper)  I  shall  prosecute  you  for  brawling." 

(a.)  Beported  by  Alak  Hoao»  Esq.,  JBarrister- 
at*I^w* 


Tbe  paper  from  which  the  bishop  reai  wm  an  opinioii 
given  by  Sir  Lewis  Dib<3b,  which  was  af  foUovs : 
*' I  think  it  is   clear  that  neither  membership  of  an 
ultra  High  Church  society  nor  tbe  oandid^te's  inteci- 
tion  to  be  advanced  in  the  title  of  an  incumbent  whs 
employs  extreme  (and  I  mil  asrime  illegal)  pra^^tictl 
in  public  worship  cons  tit  a  tea  a  notable  crime  or  aa 
impediment  within  the  ordinal.     It  ia  obviooa  that 
neither  ia  a  crime,  aud  impediment   ia   m  tachniasl 
word    imputing    these    ditqualifiiaationa    for 
wbieb   are   etther   abioliite,    as    In   the  omm    of 
unbaptiated  person,  or  only  to  be  removed  bf  i 
dispensation,  as  beks tardy*'*    The  bishop  a,l«o 
out  at  the  commence  men  t  that  m  Uteri  of  ritrLal  Hd 
not  constitute  an  imped imeot.     The  appellant  said  to 
the  bishop :  "  You  have  not  heard  what  {  hitve  to  aay,** 
He  then  read  from  bis  printed  proteit.     The  biahfip 
said,    "Que  person  named  i«  not  here,"  whetrattpoa 
tbe  appellant  desisted  rtiadiug  as  to  bim.     TlUi  btabop 
then  said,  **  1    shall    prosecute,  yon   to-m^^irrow  i^ 
brawliug/'     Some  of  those  who  were  with,  tha  apptft* 
l«Qt  also  protested,  and  then  they  all  returned  llinig% 
the  choir  down  the  nave.    The  proceeding*  crasttd  a 
commotion^  but  it  was  admitted  that  tli#  spinlhil 
aud  those  who  were  with  him  made  no   mmmWBkB 
than  that  necessarily  caugpd  by  persona  hiMt^f 
forward.     Id  the  protest  which  he  read  th« 
stated  that  he  felt  it  iDCumh^nt  npiu  hiin  i 
very  seriout  objections  to  four  out  of  tbe  tig:^  Im^vi 
who  were  caudidates  on  tbe  occasion  ia  qmltai*^ 
the  office  of  priest. 

The  protest  as  regards  Biiil  Satmden  Bfv,  ftl 
only  one  of  the  four  mentioned  in  it  who  fpaa  m  M 
ab  lut  to  be  ordained  priest,  waa  as  foUowv :  "  I  ^ 
the  impedimeuts  serious,  aa  they  form  m 
betr^iyad  of  the  distinctive  principles  for  wlik^ 
martyrs  died,  aud  for  which  the  Otiurch  of  ~ 
exis  s*  First  I  object  to  Basil  Stiuoderi  Bjar,  wlio  las 
been  assisting  at  Bt.  Matthias,  8tok^  Newtagton,  mi 
has  been  i^uilty  of  helping  forward  tho  effort  to  sato 
our  beautiful  communioti  aervice  reiembl«  mM  b«i 
possible  the  Roman  Mais.  Qn  Sunday  IaiI  to  fiv 
church  vestmeuts  %vere  worn,  can  "ilea  bii39Md  wkm 
not  required  for  light,  distinct  acta  of 
were  made  to  the  elements,  and  out  of  • 
eangregation  only  four  people  oom^mniofttad.  li 
this  oh  arch  there  &re  separate  seata  aaalgOfed  loriPi 
and  women,  but  the  number  of  men  attesidMiCte  h^ 
a  mall  that  h%lf  the  apace  allotted  to  fhmm  ii  WUt 
with  ladies/* 

Seven  lamps  are  continually  burnt ng  hvtart  thi 
a Q -called  altar.  There  ia  a  distinctly  ^trtww^^  ^mtqw^ 
painted  on  tbe  walls  of  the  Lady  Chapel^  •'  Of  fOK 
charity  pray  for  thtiouls  of" — here  fallow  Um 
of  four  d<?ad  people.  The  Bttbric  in  the 
Prayer,  following  the  exhortation  in  the 
out  for  the  Ordering  of  Pnestn,  is  aa  follci' 
if  ai>y  great  crime  or  impediment  be  ob|eol«&  te 
bishop  shall  snToeaie  from  ordering  HaM  |lMMft 
until  such  time  as  the  pirty  accused  stuH  b«  foiai 
clear  of  tbe  crime/*  Taia  th^  biihop  mdvdiibMj^  #i 
not  do  I  relying  on  the  opiuion  famiabad  ts  hte 
that  the  above  practfoea  would  not,  mvmk  if 
against  Mr»  Dyer,  constitute  an  impedimeakt 
the  meaning  of  the  Prayer  Boce.  Tbn  ^\ 
aessitna  considered  themselves  bound  by  ^m  01 
of  Sir  Lewis  Dibdin  aa  to  the  meaning  o«f  ^m 
impediment,  and  as  the  appellaut  did  not  <ianrt 
informed  by  the  bishop  that  irregularitiei  to  m 
of  ritual  would  net,  e^ven  it  proved,  cdnatiiBte  ^ 
impediment,  alarmed  the  conviction  of  Iba 
as  they  were  of  opiuion  that  hii  subiequaot 
did  distnrb  the  coDgregation  withia  thmntmt^^^ 
23  &  24  Vict  c*  23,  s.  2, 

II  tbe  court  ahonld  be  of  opinion  tb^t  in 
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M  were  alleged  in  the  ease  of  Mr.  Dyer  would,  if 
proved,  coDstitate  an  impediment,  then,  at  the  bishop 
did  not  saroease  until  the  complaint  oould  be  hear^ 
the  appelluit  was  guilty  of  no  illegal  act  but  was 
strictly  within  his  right  in  comtug  forward  when 
called  upon  to  do  so  in  the  name  of  God.  If  the 
court  should  hold  that  offences  againit  ritual  oon- 
stitated  an  impediment,  the  conviction  was  to  be 
qauhed,  if  other  vvise,  the  conviction  was  to  stand. 

Avory,  K*C,  [Biron  and  WhiteTiead  with  him),  for 
the  appellant — ^The  conduct  of  the  appellant  was  not 
brawling  within  the  meaning  of  the  Act.  The  notice 
invitet  protests,  and  even  if  the  appellant  was  mis- 
taken as  to  thii  constituting  an  impediment  his  conduct 
wsi  not  brawling  in  the  sense  of  wilfully  molesting. 
Next,  the  allegation  in  the  protest  is  an  impediment. 
Article  35  of  the  Articles  of  Beligion  expressly  forbids 
adoration  of  the  elements,  and  disobedience  to  the 
article's  is  a  notable  crime  or  imx>ediinent :  see  the 
Act  of  Uniformity  (1  Eliz.  o.  2)  and  13  Eliz.  ss.  2  and  3. 
Sir  Lewis  Dibdin's  opioion  is  opposed  to  that  given 
hy  Sir  John  Dodson  and  Sir  Herbert  Jenner  in  1843 
(tiiis  opinion  was  reprinted  in  the  Record  of  the  28th 
of  March,  1904). 

DanckwerUf  K,C,  (C.  TT.  Mathews  and  Kempe  with 
him). — ^The  defendant  was  rightly  convicted.  He  did  in 
fact  disturb  the  coDgregation.  All  that  was  alleged 
against  Mr.  Dyer  was  that  he  had  been  curate  in  a 
church  where  illegal  ritual  was  practised.  Even  if 
true  this  did  not  constitute  a  notable  crime  or  impedi- 
ment :  Lind wood's  Provindale,  33.  A  belief  that  one 
is  exercising  a  right  does  not  excuse  '*  brawling  "  : 
Clinton  v.  Hatchard^  1  Addams  EooL  96. 

Lord  Alysbstone,  L.C.J.,  read  the  judgment  of 
the  court,  which,  after  stating   the  facts   already 
reported,  proceeded  as  follows :  In  giving  our  decision 
upon  this  case  we  think  it  right  to  decide  only  the 
point  upon  which  our  opinion  is  asked  by  the  court 
of  quarter  sessions ;  but  we  desire  to  add  that  we  are 
by  no   means  sure   that   there  was   not   sufficient 
evidence  of  sn  offence  under  the  statute  in  that  after 
the  bishop  who  was  conducting  the  service  had  clearly 
stated  to  the  appellant  that  the  matters  which  he 
(the  appellant)  proposed  to  raise  were  not,  in  the 
opinion  of  the  bishop,  objections  which  came  within 
the  rubric,  the  appellant  persisted  in  continuing  to 
interrupt  the   service   by  reading  from  the  paper. 
Bat,  inasmuch  as  the  coart  of  quarter  sessions  have 
not  decided  against  Mr.  Eensit  upon  this  ground,  or 
upon  anything  in  connection  with  the  way  in  which 
he  made  bis  protest,  as  we  have  said,  we  think  it 
ri^ht  to  deal  only  with  the  point  raised,  and  make 
the  foregoing  obs-^rvations  in  order  that  it  may  not  be 
supposed  th«t  we  have  formed  an  opinion  in  favour  of 
the   appellant   upon  the  other   points  which   were 
diaoossed  in  argument  but  which  were  not  raised  in 
the  case.  Dealing  now  with  the  question  raised,  we  are 
olestfly  of  opinion  that  the  matters  contained  iu  the 
protest  of  Mr.  Eensit  are  not  impediments  within  the 
meaning  of  the  rubric.    Mr.  Avory,  in  his  argument, 
iwent  so  far  as  to  contend  that  Mr.  Dyer,  in  having 
aoaisted  at  St.  Matthias',  Stoke  Newingtoo,  as  stated 
in  the  protest,  in  which  church  distinct  acts  of  adora- 
tion were  made  to  the  elements,  had  been  guilty  of  a 
"  notable  crime,"    and    in  support  of   his  conten- 
tion    he    relied   upon   articles  25  and  28    of   the 
▲rtiolea  of  Beligion,  and  referred  to  section  4  of  the 
atatnte  1  Bliz.  o.  2,  and  section  5  of  13  EUz.  c.  12. 
We  are,  however,  clearly  of  opinion  that,  even  assum- 
ing   that  proceedings  could  be  taken  under  these 
itatntea  in  respect  of  the  matters  referred  to  in  the 
appellant's  protest,  the  allegations  fall  far  short  of 
anything  which  oould  be  properly  described  as  charg- 
ag  A  candidate  with  a  *'  notable  crime''  or  alleging 


that  there  was  in  any  of  them  any  *'  impediment.'* 
The  history  of  these  words  "  notable  crime  "  and 
"impediment"  can  clearly  be  traced  in  the  ancient 
constitutions  of  the  church ;  and,  to  quote  the  con- 
stitation  of  Archbishop  Beynolds,  dted  in  Lindwood, 
p.  33  (see  Poillimore's  Ecclesiastical  Law,  vol.  1,  p. 
94,  second  edition),  woald  include  such  offences  as 
are  described  in  the  words  "no  simoniac,  homicide, 
person  excommunicate,  usurer,  sacrilegious  person, 
incendiary,  or  faliifler,  nor  any  other  having  canonical 
impediment,  shall  be  adruitted  into  holy  orders." 
The  word  "impediments"  related  originally  to  a 
number  of  matters,  some  of  which  can  no  longer  be 
regarded  as  such — as,  for  instance,  bastardy  and  certain 
physical  defects,  as  the  loss  of  a  limb  or  eye — ^but  in- 
cluded impediments  which  would  still  be  considered  as 
a  bar  to  ordination,  such  as  the  fact  that  the  can- 
didate was  an  unbaptized  person  or  was  not  of  the 
requisite  age  for  the  orders  to  which  he  proposed  to 
be  ordained.  Without  attempting  in  this  judgment 
to  give  an  exhaustive  enumeration  of  what  may  be 
regarded  as  "notable  crime«"  or  "impediments," 
there  is  not  a  trace  to  be  found  in  any  authorities  that 
a  mere  allegation  that  a  candidate  has  been  a  party 
to,  or  taken  part  in,  the  service  in  a  church  in  which 
breaches  of  prescribed  ritual  have  taken  place  comes 
within  those  words;  and,  to  answer  the  question 
submitted  to  us,  we  are  of  opinion  ttiat  such  practices 
as  were  alleged  against  Mr.  Dyer  would  not  con- 
stitute an  "  impediment."  It  is  well  established  that 
the  fact  that  a  claim  of  right  is  set  up  is  no  answer  to 
an  offence  UQd**r  this  section  :  see  Aiher  v.  Calcra/t, 
35  W.  B.  651,  18  Q.  B.  D.  607.  In  the  course  of  the 
argument  our  attention  was  called  to  the  opinions  of 
Sir  John  Dodson  and  Sir  Herbert  Jenner  given  in  1843. 
Taken  by  itself,  we  must  not  be  taken  to  concur  in 
the  statement  in  the  second  paragraph,  that  an 
impediment  of  a  purely  doctrinal  nature,  as  Bomish 
heresy,  may  and  ought  to  be  stated ;  but,  taken  as  a 
whole,  the  opinion  has  no  bearing  upon  the  case  now 
before  us.  For  the  above  reasons  we  are  of  opinion 
that  the  conviction  was  right  and  that  the  appeal 
must  be  dismissed  with  costs. 

Solicitor  for  the  appellant,  John  Olhen^  jun. 

Solicitors  for  the  respondents,  Lee,  Bolton  d:  Lee, 


'^'•'SvJri""-''"}    M.y  25.  26;  June  6. 

Hodgson  v.  Hodgson  and  Turnbb*  (a.) 

Divorce^ Desertion  hy  petitioner — Conduct  conducing  to 
cLduUery  ^Practice  of  EccUna$tical  Courts — Judicial 
separation  refused. 

The  Court  declined  to  grant  «  petitioner  a  decree  of 
judicial  separation  on  the  ground  of  adultery  on  the 
ground  that  he  himself  had  been  found  guilty  of  deser" 
Hon* 

This  was  a  petition  by  a  husband  for  a  dissolution 
of  his  marriage  on  the  ground  of  adultery. 

The  respondent  ana  co-respondent  denied  the 
adultery,  and  the  respondent  alleged  that  the  peti- 
tioner had  been  guilty  of  cruelty  towards  her,  had 
deserted  her,  and  that  such  conduct  had  conduced  to 
her  adultery,  if  any. 

Basnbs,  p.,  found  that  the  adultery  was  proved 
and  the  cruelty  and  desertion  also,  and  that  such 
conduct  had  conduced  to  the  adultery  of  the  re- 
spondent, and  he  dismissed  the  petition  for  dissolu- 

(a.)  Beported  by  Qwynnb  Hall,  Bsq.,  Barrister<- 
at-lAW« 
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iion,  deolininp:  to  exercise  bis  statutory  discretion 
under  section  31  of  the  Matrimonial  Causes  Act,  1857, 
in  favour  of  the  petitioner. 

Counsel  for  the  petitioner  then  asked  for  leave  to 
amend  the  prayer  of  the  petition  and  pray  for  a 
deoree  of  judicial  separation,  and  leave  was  granted. 

Priestley y  K.C,  and  Gwynne  HcUly  for  the  petitioner. 
— Section  31  is  applicable  to  suits  for  dissolution  only 
and  not  to  suits  for  jadicial  sepiratioo.  Desertion 
was  a  matrimonial  offence  created  by  the  Matri- 
monial Causes  Act,  1857»  and  was  unknown  to  the 
Ecclesiastical  Courts,  and  a  mere  wilful  separation 
would  not  have  barred  a  petitioner  from  obtaining  a 
divorce  a  mensa  et  thoro  on  the  ground  of  adultery. 
Since  this  suit  was  now  a  suit  for  judicial  separation 
the  practice  of  the  BcclesiasUcal  Courts  was  applic- 
able. 

They  cited  Morgan  v.  Morgan,  2  Curt.  679;  Sidlivan 
V.  SuUivan,  2  Add.  299  ;  Beeves  v.  Heeves,  2  PhiUim. 
125. 

Waddy,  for  the  respondent,  relied  on  Boreham  v. 
Borekam,  14  W.  B.  317,  1  P.  &  D.  77  ;  Ottuay  v. 
Otway,  13  P.  D.  141,  37  W.  R.  Dig.  84;  Duplany 
V.  Duplany,  [1892]  P.  53 ;  Synge  v.  8ynge,  [1900]  P. 
180,  48  W.  R.  Dig.  56. 

Barnbb,  p.,  in  the  course  of  a  considered  judgment, 
said  that  tbe  petitioner  in  this  case  had  been  found 
guilty  of  desertion  and  of  conduct  conducing  to  the 
respondent's  adultery,  and  he  had  refused  to  grant 
him  a  decree  niei.  Counsel  for  the  petitioner  had 
thereupon  asked  to  amend  the  prayer  in  his  petition 
and  pray  for  a  judicial  separation,  and  Mr.  Waddy, 
on  the  respondent's  behalf,  had  asked,  if  the  prayer 
were  amended,  that  he  (the  learned  President)  should 
refuse  to  grant  the  judicial  separation.  That  raised 
a  point  of  extreme  difficulty.  The  31st  section  of  the 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85), 
dealt  with  divorce.  But  the  question  here  arose  as  to 
whether  a  petitioner,  guilty  of  desertion  and  conduct 
conducing  to  his  wife's  adultery,  against  whom  the 
court  had  exercised  its  discretion,  could  be  granted  a 
decree  of  judicial  separation  by  reason  of  his  wife's 
adultery.  The  point  to  be  decided  was,  how  would 
the  Ecclesiastical  Courts  have  acted,  or,  rather,  what 
would  be  done  now,  having  regard  to  the  principles 
which  would  have  been  applied  by  the  Bcdesiastical 
Courts  to  such  cases  ?  Section  22  of  the  Matrimonial 
Causes  Act,  1857  (20  &  21  Yict.  c  85)»  governed  this 
matter.  It  provided  that  * '  in  all  suits  and  proceedings, 
other  than  proceedings  to  dissolve  any  marriage,  the 
Slid  court  shall  proceed  and  act  and  give  relief  on  prin- 
ciples and  rules  which,  in  the  opinion  of  the  said 
court,  shall  be  as  nearly  as  may  be  conformable  to 
the  principles  and  rules  on  which  the  Ecclesiastical 
Courts  have  heretofore  acted  and  given  relief,  but 
subject  to  the  provisions  herein  contained,  and  to  the 
rules  and  orders  under  this  Act."  That  did  not 
mean  that  they  were  to  act  on  exactly  the  same 
principles,  but  upon  such  principles  and  rules  as,  in 
the  opinion  of  the  court,  were  as  nearly  as  might  be 
conformable  to  the  principles  and  rules  upon  which 
the  Bcdesiastical  Courts  had  hitherto  acted.  What 
were  tiie  facts  in  the  present  case  ?  He  had  found 
that  the  adultery  had  been  the  result  of  the  husband's 
desertion.  He  had  had  in  this  case  to  deal  with  a 
dass  of  person  to  whom  desertion  would  mean 
exposure  to  temptation ;  and  that  it  was  quite  easy, 
and  also  natural,  to  say  that  her  adultery  had  been 
the  result  of  her  husband's  conduct.  Oneprindple 
had  been  indicated  in  the  books.  Compenaatio  criminis, 
a  set-off  of  equal  guilt  or  recrimination,  was  held  a 
suffident  plea  m  bar  to  a  suit  for  divorce  a  menaa  et 
thoro   by   reason   of    adultery    since    the   case   of 


Lord   and    Lady   Leicester  in  1737,    "  Ea  lege  qwm 
amho   contempserunt    neuter    vindicdur,    jparia    emm 
delicta  mutwi  pensaJtione  dieaolvuniur,*'  waa  said  to  be 
the  maxim  of  the  dvil  law,  upon  which  the  plfl^  was 
founded :  2  Hagg.  292 ;  Rogers'  BccL  Law,  334  (1st 
edition),    372    (2ud    edition).      But    that    was  not 
exhaustive,  for  in  Drummond  v.  Drummond,  30  L.  J. 
P.    177,    4  L.    T.  416,  it  was  hdd  that  a   jadictl 
separation  could  only  be  granted  where  the  pecitioDer 
came  to  the  court  with  a  pure  character,  and  waa  free 
from  all  matrimonial  misconduct.    According jr  where 
a  husband  and  a  wife  had  both  been  found  gmlty  of 
adultery,  aud  the  husband  had  also  been  foand  guSitj 
of  crudty,  it  was  hdd  that  the  court  had  no  jarisdic- 
tion  to  make  a  decree  of  judical  separation  on  \ke 
ground  of   such    crudty,    however  ag^gravated  its 
character  might  be.     Counsd  for  the  petioner  had 
argued  that  malidous  desertion  was  not  oonaidend  s 
bar  by  the  Eodeeiastical  Courts :  Harris  ▼.  Harris,  % 
Hagg.  EccL  Rep.  376.     But  at  p.  414  in  the  report 
of  that  case  there  was  a  very  important  passage  in 
Dr.  Lushington's  judgment,  which  indicated  the  liodtB 
to  which  such  a  doctnne  could  be  pressed :    "  Co  the 
one  hand,  the  court  is  most  desirous  not  to  reiaz  ^ 
obligation  which  the  law  imposes  upon  the  hoshsBd, 
cautioudy  to  protect  and  guard  his  wife  from  tH 
associations  that  might  expose  her  purity  to  haortf; 
or,  by  lowering  her  standard  of  femde  virtus^  pnpan 
the  way  for  the  inroads  of  the  seducer.      If,  i^eed, 
the  court  is  not  suffidently  alert  in  maintaiflSBt  ^ 
necessity  on  the  part  of  the  husband  of  jsuosdY 
watching  over  the  sodety,  conduct,  and  habits  d  to 
wife,  it  may  occadon  an  irreparable  in j  ory  to  the  gnst 
bonds  of  domestic  happiness  and  peace.    On  the  ote 
hand,  the  court  is  equally  anxious  to  introdoceso 
new  rule  of  law  and  not  to  strain  any  adnnttsl 
priodple  of  law  beyond  those  limits  which,  have  bsa 
affixed  by  the  wisdom  of  its  predeoessora  and  by  fts 
judges  of  superior  courts."    In  the  tiiree  oas^  dtd 
to    nim — Sullivan  v.   Sullivan,    Morgan  ▼.    ifW^n, 
Reeves  v.  Reeves — mere  desertion  was  not  conddend  • 
bar,  but  those  cases  did  not  exhaust  the  matter.    Far 
those  were  cases  in  which  a  young  husband  had  hess 
sent  away  from  his  wife,  or  the  desertion  bad  taken  pbes 
in  a  manner  other  than  the  desertion  in  the  ptijsMi 
case.    These  facts  were  not  analogous  to  tlM  Issb 
now  before  him,  and  those  eases  did  not  resJly  simflct 
the  dictum  contended  for  by  Mr.  Gwynne  HalL    Tks 
doctrine  of  compensatio  criminis  had  been  mnoh  qass- 
tioned  in  many  cases  by  Dr.  Lushington  and  in  te 
Court  of  Appeal :  Otway  v.  Otway,  13  P.  B.  141,  sad 
in  Dillon  v.  Dillon,  3  Curt.  92,  and  13  P.  D.  149.    Is 
the  latter  case  Dr.  Lushington  had  said :  **  I  iiisd  ii 
laid  down  that  crudty  cannot  be  pleaded  in  bar  ts 
to  adultery.    I  mysdf  so  hdd  in  Harris  ▼.  Hmrik. 
rdying  on  the  doctrioe  of  Lord  StoweU  in   Chsmbm 
V.  Chambers,  1    Hagg   Consist.    439.**     One  eodd 
understand  why  cruelty  was  not  a  bar,  for  omdty  hai 
taken  place  dutiog  the  time  the  parties  were  Hviag 
together,  and  the  injured  party  had  a  remedy,  if  ht 
or  she  chose  to  take  it.    But  if  no  remedy  waa  takea, 
and  ^e  injured  party  afterwards  oommttted  adaltHy, 
that  was  quite  a  different  case  than  the  one  in  -mHA 
desertion  occurred.     In  the  first  the  effsets  of  iSm 
crudty  did  not  continue,  in  the  latter  ease  the  effectt 
of  desertion  did.    He  had  found  it  stated,  ao  fsr  ^adk 
as   when   Paley  wrote   his  Moral  Philoaopbr,  thai 
desertion  should  be  a  fl:round  for  divoroe.  After  having 
cited  aud  discussed  Foster  v.  Foster,  1  Hagg.  CoosiBt. 
292,  Duplany  v.  Duflany,  and  Synge  v.  Syngt^  ^s 
learned  Preddent  said  that  in  the  later  oaae  Lord  9t 
Helier  had  said:  *< Perhaps  the  Bodedasticd Oosarts 
wonld  have  gone   further,  and  in  a  oaae  of  evck 
conduct  as  conduced  to  adultery,  when  that  waa  tk« 
basis  of  the  petition  for  judidal  t^paralioii,  it  ia 
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posnble,  I  think,  that  the  Eoolesiastioal  Conrta  might 
We  refused  a  decree,  though  I  do  Dot  desire  to  lay 
that  down  for  certain."  And  it  had  been  held  l^  the 
House  of  LotdB  in  8immond*$  Divorce  BUI,  12  01.  & 
Fio.  339,  that  a  husband  living  separate  from  his  wife 
for  many  years  without  making  any  provision  for  her 
maintenance  from  his  m^ans,  which  were  sufficient, 
was  not  entitled  to  a  divorce  though  the  adultery  of 
the  wife  was  clearly  proved.  That  was  in  1845,  and 
although  he  did  not  say  that  he  could  find  an  exact 
paralldr  in  the  practice  of  the  Ecclesiastical  Courts, 
yet  this  case  was  a  very  strong  one,  and  the  judgment 
showed  what  was  the  attitude  taken  by  the  House  of 
Lords  in  a  divorce  Bill  prior  to  1857,  although  not 
applicable  to  a  divorce  a  mensa  et  thoro.  Acting, 
therefore,  on  the  principles  in  these  cases,  he  thought 
that  it  would  be  wrong  to  hold  that  a  petitioner, 
whose  conduct  had  brought  about  his  wife's  fall, 
should  obtain  a  judicial  separation  by  reason  of  that 
adultery.  He  (the  learned  President)  was  not  going 
to  be  the  first  to  say  that  it  was  the  law  of  this 
country  that  a  man  in  that  position  could  come 
forwam  and  claim  relief  from  this  court.  The  proper 
course  to  pursue,  therefore,  was  to  allow  the  petitioner 
to  amend  the  prayer  in  his  petition,  and  refuse  to 
grant  him  the  rdief  prayea  for  and  dismiss  the 
petition  with  costs. 

Judgment  accordingly. 

Solicitors  for  the  petitioner,  Jaqrne  &  Co.,  for  Net! 
&  Holland,  Bradford. 

SoUdtora  for  the  respondent  and  co-respondent, 
Crampion  <Ss  Co, 


(Itotitt  Of  AppeaU 

From  E.  B.  Div.  i 

(Gollins,  M.B..  and  Mathew  and  '  May  26. 

Oozens-Hardy,  L.JJ.)  ) 

St&ono  &  Co.  OF  BoMSBT  (Ldoted)  v.  Woodi- 

FEBLD.  (a.) 

Inland  revenue — Income  tax — Deductions — ^^  DieburM" 
menU  exclusively  laid  out  for  the  purposes  of  such 
trade''— Income  Tax  Acts,  1842  (5  <fe  6  Vict.  c.  36), 
a.  100,  cases  1  and  2,  r.  1;  and  1853  (16  dh  17  Vict. 
c  34),  Schedule  D. 

By  section  100,  cases  1  and  2,  r.  1,  of  the  Inoome  Tax 
Act,  1842  (5  (fi;  6  Viet.  c.  35),  it  is  laid  down  that  *'no 
9um  shall  he  set  against  or  deducted  from,  or  allowed  to 
he  set  against  or  deducted  from,  auch  profits  or  gains  for 
any  disbursements  or  expenses  whatever^  not  being  money 
wholly  and  exclusively  laid  out  or  expended  for  the  pur- 
poses of  such  trade,  manufacture,  adventure,  or  concern.** 
To  fM  within  the  terms  of  this  rule  it  is  necessary  that 
the  expenses  be  incurred  for  the  purpose  of  earning  the 
profits  of  the  trade,  manufacture,  adventure,  or  concern  ; 
the  expenses  must  not  come  out  of  the  profits  after  they 
have  been  earned. 

JL.,an  innkeeper,  4n  an  action  brought  against  him 
for  negligence,  whereby  B.,  a  guest  at  the  inn,  was 
injured,  was  obliged  to  pay  damages  and  costs.  In 
estimating  the  profits  for  income  tax  purposes, 

Held,  A.  was  not  erUiUed  to  deduct  from  the  year's 
profits  the  damages  and  costs  so  paid,  as  being  an  expense 
wholly  and  exclusively  incurred  for  the  purposes  of  carry- 
ing on  the  inn. 

Appeal  from  the  judgment  of  Phillimore,  reversing 
tlie  decision  of  the  Income  Tax  Commissioners. 


(a.)  Beported  by  MAiTBiCfB  N.  Dbvoqubb,  Esq., 
Barrister-at^LaWf 


At  a  meeting  of  the  commissioners  for  the  p;eneral 
purpoies  of  the  Income  Tax  Acts  for  the  division  of 
Bomsey,  in  the  county  of  Southampton,  held  at  the 
Town  Hall,  Bomsey,  on  the  21st  day  of  April,  1904, 
Strong  &  Co.  of  Bomsey  (Limited)  (hereinafter 
called  the  respondents)  appealed  against  an  estimated 
assessment  of  £60,000  made  upon  tiiem  for  the  year 
ending  the  5th  of  April,  1904,  under  Schedule  D  of 
the  Act  16  &  17  Vict,  c  34. 

The  respondents  are  Inrewers  carryin|;  on  businoM 
at  Bomsey,  and  at  other  places,  principally  in  the 
counties  of  Hampshire,  Wdtshire,  and  Dorsetshire, 
such  business  comprising  the  businesses  of  brewers, 
maltsters,  and  wine  and  spirit  merchants  and  manu- 
facturers and  vendors  of  mineral  waters,  and  any 
other  businesses  subsidiary  or  auxiliary  to  the  said 
businesses  or  any  of  them. 

The  memorandum  and  articles  of  association  of  the 
respondents  and  their  prospectus  accompanied  the 
case,  and  from  pargraph  3  (4)  of  such  memorandum  and 
articles  of  association  it  was  to  be  seen  that  one  of 
the  objects  of  the  company  is  (inter  alia)  the  acquiring 
for  any  of  the  purposes  of  the  company  an^  hotels, 
beerhouses,  public-houses,  or  any  share,  right,  or 
interest  therein. 

Accounts  were  submitted  by  the  respondents,  and 
the  profits  for  the  years  ending  the  30th  of  September, 
1900,  and  the  30fch  of  September,  1901,  were  agreed 
as  £48,359  and  £51,122  respectively. 

For  the  year  ending  the  30th  of  September,  1902,  a 
deduction  was  daimed  by  the  respondents  of  an  item 
of  £1,490,  bemg  damages  and  costs  incurred  by  them 
in  defending  an  action  brought  against  them  for 
injuries  sustained  on  the  2nd  of  March,  1901,  by  a 
guest  at  one  of  their  licensed  houses,  known  as  the 
«<  lion  and  Lamb  Inn,"  Poole,  caused  by  the  falling 
in  of  a  chimney  during  a  gale.  The  house  was  owned 
by  the  respondents,  and  was  under  numagement  at 
the  time  of  the  accident.  If  the  deduction  were  not 
allowable,  the  profiu  for  the  year  in  question  were 
agreed  as  £52,797. 

Before  the  commissioners,  it  was  contended  on 
behalf  of  the  respondents  tliat  as  in  the  course  of 
their  business  as  brewers  it  became  necessary  for  the 
respondents  at  times  to  carry  on  business  as  inn- 
keepers, and  that  the  profits  of  such  business  as  inn- 
keepers were  included  in  the  accounts  of  the  company, 
that  as  the  expenditure  was  incurred  by  the  respon- 
dents in  the  course  of  and  incidental  to  the  conduct 
of  tke  concern  the  profits  of  which  were  assessed, 
allowance  must  be  made  on  account  of  such 
expenditure  bciore  the  profits  for  the  year  in 
question  could  be  ascertained. 

The  commissioners  decided  against  this  contention^ 
and  the  respondents  appealed. 

Phillimore,  J.,  reveraed  the  decision  of  the  com- 
missioners, and  the  surveyor  of  taxes,  on  behalf  of 
the  Crown,  now  appealed. 

Section  100,  r.  1  of  case  1  of  the  Act  of  1842, 
enacts :  "  The  duty  to  be  charged  in  respect  thereof 
shall  be  computed  on  a  sum  not  less  tnan  the  full 
amount  of  the  baUnoe  of  the  profits  or  gains  of  sudi 
trade,  manufacture,  adventure,  or  concern,  upon  a  fair 
and  just  average  of  three  years.    •    .    •" 

Bule  1  of  case  2  enacts:  **ln  estimating  the  balance 
of  the  profits  or  gains  to  be  charged  according  to 
either  of  the  first  or  second  cases,  no  sum  shall  be 
set  against  or  deducted  from  or  allowed  to  be  set 
against  or  deducted  from  such  profits  or  gains  for 
any  disbursements  or  expenses  whatever,  not  being 
money  wholly  or  exclusively  laid  out  or  expended  for 
the  purpose  of  such  trade,  manufacture,  adventure,  or 
Gonoem." 

Sir  R.  Fifday,  AG.  (Sir  E.  Carson,  S.O.,  and 
Bowlatt  with  him),  for  the  appellants.^My  submission 
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Bhorily  if,  that  this  ezpoise  was  not  a  diBbnnement 
for  the  parpose  of  the  trade.  The  expense  wai 
inonrred  by  reason  of  want  of  care  on  the  part 
of  the  respondents  as  innkeepers,  on  the  principle 
laid  down  in  Sandys  v.  Florence^  47  L.  J.  0.  P. 
598,  26  W.  B.  Dig.  107.  This  is  not  a  disburse- 
ment at  all,  bnt  damages  for  negligence.  Many 
illustrations  could  be  given  which  would  show 
into  what  difficulties  the  court  would  be  led  if  it 
decided  against  the  appellants.  For  example,  could 
damages  paid  by  a  newspaper  for  a  libel  which  it 
could  not  justify  be  said  to  be  a  necessary  expense 
wholly  and  exclusively  laid  out  for  the  purpose  of  the 
business.  It  would  amount  to  saying  that  negli^^ce 
must  be  anticipated  in  the  carrying  on  of  busmess. 
Nor  would  it  be  possible  to  stop  there,  for  it  would 
be  found  necessary  to  hold  inqmries  into  the  nature 
of  the  negligence,  to  ascertain  whether  the  person 
assessed  was  justified  under  all  the  circumstances  in 
defending  the  action  which  resulted  in  the  loss  sought 
to  be  deducted.  The  respondents  are  in  fact  seeking 
to  deduct  from  profits  after  they  have  been  earned. 
The  disbursement  was  not  used  to  make  the  profits ; 
it  is  laid  out  for  negligence,  and  negligence  cannot  be 
necessary  for  the  business.  The  whole  object  of  the 
Income  Tax  Acts  is  to  limit  these  deductions.  The 
first  rule  of  case  1  provides  expressly  that  the  duty 
shall  be  "  paid  without  other  deduction  than  is  here- 
inafter allowed."  This  is  again  emphasized  in  section 
159,  "In  the  computation  of  the  duty  ...  it 
shall  not  be  lawful  to  make  any  otiier  deduction  there- 
from than  such  as  are  expressly  enumerated  in  this 
Act.  .  .  ."  The  authorities  referred  to  in  the 
judgment  of  Phillimore,  J.,  do  not  assist.  OresTiam 
Assurance  Society  v.  Styles,  3  T.  0.  185,  decided  that 
annuities  paid  by  theSsooie^  should  be  deducted  from 
tiie  profits ;  these  payments  were  in  the  ordinary  course 
of  business  of  an  insurance  office  and  could  not  be 
disallowed  under  rule  4  of  case  1.  Brickwood  ds 
Co.  V.  Reynolds,  3  T.  C.  600,  illustrates  the  proposi- 
tion that  the  expenditure  must  be  wholly  in  the 
course  of  trade.  Beid^s  Brewery  Co.  v.  Male,  3  T.  C. 
279,  dedded  that  bad  debts  incurred  by  brewers  who 
made  advances  to  their  customers  might  be  deducted ; 
the  ground  of  the  decision  was  mermy  that  it  is  part 
of  the  business  of  such  a  company  to  make  pecuniary 
advances  to  its  customers.  Royal  Insurance  Co,  v. 
Watson,  3  T.  C.  505,  contains  a  dictum  at  p.  506 
upon  which  the  learned  judge  below  placed  the 
greatest  stress.  It  will  be  seen  that  Lords  Herschell, 
Macnaghten,  and  Davey  expressly  leave  the  point 
open. 

He  also  referred  to  Watney  Iron  Co,  v.  Musgrave,  1 
T.  C.  272,  and  Rhymney  Iron  Co.  v.  Fowler,  3  T.  0.  476. 

Danchverts,  K.C,  {Henriques  with  him),  for  the 
respondents. — So  far  as  the  practice  is  concerned  I 
understand  that  tramway  companies  are  invariably 
allowed  to  deduct  what  they  have  paid  by  way  of 
compensation.  It  is  not  a  question  of  skimdness  or 
unaUlf ulness ;  that  has  nothing  to  do  with  the 
matter.  The  profits  to  be  assessed  are  the  gross  profits 
less  necessary  deductions.  The  whole  question  is 
begged  by  saying  that  first  of  all  the  profits  are 
arrived  at  and  tnen  deductions  are  made,  and 
then  argmng  that  the  sum  in  this  case  sought  to 
deducted  is  due  to  negligence.  Part  of  expenses  d 
carrying  on  a  large  bimness  is  to  provide  for  Uie  pay- 
ment of  servants,  and  for  losses  due  to  acts  of  servants  ; 
you  cannot  employ  servants  without  anticipating  they 
will  occasion  at  some  time  or  the  other  loss  by  their 
negligence.  No  man  is  voluntarily  negligoit ;  tiie 
Legislature  assumes  that  he  will  not  be  so.  In  the 
case  before  the  court  the  loss  was  due  to  the 
negligence  of  employees,     [Maxrkw,  W*— l^egU- 


genoe  of  servants  has  nothing  whatever  to  do  with  ifas 
matter.  The  house  was  in  a  dangerous  condition.  It 
was  the  want  of  care  of  the  company.]  Negfigeooe 
in  a  business  is  an  incident  with  which  one  hai  to 
deal ;  the  Inland  Bevenue  is  not  warranted  igainit 
negligence ;  it  takes  the  chance  of  there  being  toj 
pr^ts  after  all  losses  are  deducted.  For  the  purposes  of 
mcome  tax  you  must  arrive  at  the  balance  of  profits, 
and  that  has  been  repeatedly  held  to  be  net  profits: 
Cotness  Iron  Co.  v.  Black,  6  A.  0.  315,  at  p.  333.  It  is  to 
be  noticed  that  section  100  of  the  1842  Act  only  gives  s 
series  of  rules  to  assist  at  arriving  at  net  profits.  Cue 
1,  r.  3,  is  negative  in  form,  but  is  really  pennisii?e ; 
the  importsmt  words  of  that  rule  are  *'  no  sam  shall  bi 
deducted  from  such  profits  ...  on  acooont  of 
loss  not  connected  with  or  arising  out  of  saeh 
trade.  .  .  ."  This  is  a  loss  connected  with  the 
trade :  see  Rtusell  v.  Town  and  County  Bank,  13  A,  C 
418,  Lord  Herschell  at  p.  424.  It  is  important  to 
notice  that  case  1,  r.  3,  allows  deductions  for  the 
negligent  breakage  of  utensils.  Again,  section  101 
indicates  that  the  object  of  the  Act  is  to  arrive  st  set 
profits ;  this  section  allows  a  person  carrying  on  two 
businesses  to  set  off  the  losses  sustained  in  one  agimit 
the  gains  acauired  in  the  other. 

He  referred  to  Brown  v.  Watts,  2  T.  a  143. 

Sir  R.  Finlay,  A.G„  replied. 

The  Coxtbt  (Collots,  M.B.,  and  MATHSwai 
Oozeks-Hasdy,  L.JJ.)  allowed  the  appeal. 

CoLLiKS,  M.B.— This  is  an  appeal  from  the  dsdsos 
of  Phillimore,  J.,  and  the  point,  shortly,  is  wbette 
in  making  out  their  account  of  profits  for  the  potpoa 
of  assessment  of  income  tax  the  respondats  at 
entitled  to  deduct  a  sum  of  money  which  beouse 
payable  by  them  in  their  capacity  as  innkeepen  for 
mjuties  resulting  to  a  customer  enjoying  tbi 
hospitality  of  the  inn,  who  was  sleeping  in  the  mn, 
and  while  sleeping  there  suffered  damage  from  1 
chinmey  falling  upon  him  owing  to  the  negligeooeof 
persons  whose  Dusiness  it  was  to  see  to  the  oondilioo 
of  the  premises.  The  respondents  had  to  pay  il,490 
by  way  of  costs  and  damages.  I  say  the  fault  of  tbe 
chinmey  falling  in  was  due  to  the  persons  who* 
business  it  was  to  see  to  it,  for,  by  the  courtesy  of  1^. 
Danckwerts,  we  now  have  before  us  the  pleadingi  is 
the  action  out  of  which  resulted  the  obligation  to  psf 
the  sum  of  money  I  have  named.  The  ownen  of  tiM 
inn  are  a  brewery  company,  and  as  part  of  that 
business  they  became  owners  of  this  inn  and  pot  is  • 
manap;er.  It  was  their  business,  and  they  wvt 
carrymg  it  on.  They  justify  the  deduction  on  the 
ground  that  the  expenses  were  incidental  to  the 
carrying  on  of  the  business,  and  they  were  thscefbfs 
entitled  to  deduct  That  view  commended  itself  to 
Phillimore,  J.,  who  found  in  their  favour.  The  cski 
are  difficult  to  distinguish,  being  extremely  near  titf 
line  on  one  side  and  the  other.  Mr.  Danckwerto  hsi 
succeeded  in  putting  a  good  many  difficulties  beloce 
the  court,  but  when  one  comes  to  look  at  the  osss  it 
becomes  comparatively  simple.  I  go  to  the  first  zvle 
under  section  100,  cited  at  p.  134  of  Mr.  Dowein 
Acts  Belating  to  the  Income  Tax.*  [Bm  lordship nsd 
the  rule.]  I  now  come  to  the  rules  applicable  to  ^ 
preceding  cases  which  will  be  found  at  p.  152.  [^ 
lordship  read  them.]  It  seems  to  me  that  the  root  of  ^ 
whole  matter  is  this,  all  expenses  necessary  for  v» 

Surposes  of  earning  the  profit  are  properly  to  he 
educted,  but  expenses  to  come  out  of  profits  after  they 
have  been  earned  cannot  be  deducted  unless  there 
is  to  be  found  some  express  provision  in  this  Act 
authorizing  the  deduction.  Umess  it  can  be  shown 
here  that  the  sum  paid  by  way  of  damages,  doe  to 
negligence,  is  an  expense  necessarily  inddenial  w 
the  purpose  of  carrying  on  their  tn^de  it  cannot  hi 


Vol.  Lin, 


[Aug.  5, 1006.1 


THE  WEEKLY  REPORTER. 


627 


Or.  OF  App. 


Imfbrial  and  Grand  Hotels  Go.  v.  Ghbistohuboh  Guardians. 


Ct.  of  App. 


dedaoted.  The  distinotion  is  that  it  is  not  a  sum 
which  had  to  be  paid  as  a  condition  for  earning 
profits,  bat  was  a  sam  which  the  owners  of  the  inn 
were  compelled  to  pay  after  the  profits  had  been 
earned,  and  there  is  no  proyision  which  authoruses 
the  deduction ;  the  words  I  have  read  ne«^tive  such 
a  deduction.  It  seems  to  me  it  would  lead  to  stranse 
consequences  if  the  person  whose  income  is  to  oa 
assessed  were  entitled  to  deduct  claims  for  damaees 
payable  by  him  to  third  persons  in  respect  to  uie 
negligence  of  himself.  That  is  what  we  have  to 
ooniider  in  this  case.  The  negligence  of  servants 
may  be  the  same  case,  but  it ,  is  not  the  point  before 
ui,  and  I  am  dealing  with  this  as  a  case  ot  negligence 
of  the  person  assened.  Tbis  is  a  company,  but  it 
makes  no  difference,  as  it  was  the  negligence  of 
persons  who  stood  for  the  company.  I  tbmk  there 
is  not  very  much  to  bs  gained  by  attempting  to 
follow  out  the  instances  that  have  been  cited  in  the 
course  of  the  argument  when  one  grasps  the  true 
principle :  are  these  expenses  incurred  in  earning  the 

grofits  or  do  they  come  out  of  the  nrofits  after  they 
ave  beon  earned.  In  this  case  oamages  paid  to 
third  persons  cannot  be  said  to  be  expenses  incurred 
in  the  earning  of  the  profits  as  a  condition  of  eamiog 
them.  They  were  incurred  in  the  business,  no  doubt, 
but  only  because  they  were  carrying  on  the  business 
of  the  inn.  It  may  be  that  they  can  only  pay  them 
out  of  the  profits  of  their  business,  but  they  are  not 
incurred  in  the  earning  of  the  profits.  I  think 
Phillimore,  J.,  has  treats  this  expenditure  as  incurred 
in  earning  the  profits.  I  think  he  recognized  the 
distinction,  but  he  has  come  to  the  condusioo,  which 
I  cannot  follow,  that  this  particular  expenditure  wm 
incurred  in  earning  the  profits.  I  cannot  agree  witii 
that    The  appeal  must  De  allowed. 

Mathew  and  Gozsns-Hardy,  L.JJ.,  concurred. 

Appeal  aUowtd  with  eoits* 

Solicitor  for  the  appellant.   The   Solieitor  of  the 
Inland  Revenue. 

Solicitors  for  the  respondents,  Mekal/e,  Birkett,  db 
BowUOL 


From  K  B.  Div.  \ 

(OoUins,  M.B.,  and  Mathew  and  {  May  23. 

Goaens-Hardy,  L.JJ.)  ) 

Imperial  and  Grand  Hoteu  Go.  v.  Ghrist- 
0HT7R0H  Guardians,  (a.) 

Poor  law^Bating — Apjoeal — Time^Poor  Belief  Ad, 
1743  (17  Oeo.  2,  c.  38),  $.  ^— Union  Aeeeeement  Com" 
miUte  Amendment  Ad,  1864  (27  &  28  Vid.  c  39), 
s.  1. 

Batepayere  who  were  aggrieved  hy  a  poor  rate  gave 
notice  of  obfedion  to  the  valuation  list  to  the  aeeeesment 
oommiitee,  hut  not  until  after  tuH>  meetinge  of  the  aeeeee- 
ment  committee  and  one  court  of  quarter  $e$»ion$  had  been 
held  Hnce  tJie  making  of  the  rate.  Having  failed  to 
oUain  relief  from  the  aseeeement  committee  they  gave 
iweniy'One  days*  notice  of  appeal  to  the  then  next  quarter 
eeeeione. 

Held,  thai,  having  regard  to  sedion  1  of  the  Union 
Aeeeeitneat  Committee  Amendment  Ad,  1864,  which  aaye 
that  an  ohfedion  to  a  valuation  li&t  may  he  heard  after 
notice  given  at  any  time,  the  quarter  Beesions  had  juris- 
didion  to  entertain  the  aji>peai. 

Decision  of  the  Divisional  Gourt  (ante,  |>.  349) 
affirmed. 

(a.)  Beported  by  F.  G.  BttoxBR,  Bsq.,  Barrister* 
at-Law« 


Appeal  from  the  judgment  of  a  Divisional  Gourt 
(Lora  Alverstone,  L.G.J.,  and  Kennedy  and  Bidley, 
JJ.)  on  a  case  stated  by  the  Becorder  of  Bourne- 
mouth upon  the  hearing  of  an  appeal  by  the  Imperial 
and  Grand  Hotels  Go.  (Limited)  against  a  poor  rate 
(reported,  ante,  p.  349,  ][l905]  1  E.  B.  89). 

The  rate  against  which  the  company  appealed  was 
made  by  the  overseers  of  the  parish  of  Bournemouth 
in  the  Ghristchurch  Union,  on  the  2l8t  of  April,  1903, 
to  provide  for  expenses  to  be  incurred  before  the  31st 
of  March,  1904,  and  was  made  payable  in  two  instal- 
ments, the  first  payable  on  the  1st  of  May  and  the 
second  on  the  1st  of  November,  1903.  The  assessment 
committee  of  the  Ghristchurch  Union  held  meetings 
for  the  purpose  of  hearing  objections  to  the  valuation 
list  on  the  15th  of  May  and  the  13th  of  August,  1903, 
but  at  neither  of  these  meetings  was  any  objection 
made  by  the  company.  Gourts  of  quarter  sessions 
were  hdd  on  the  27(h  of  June  and  the  27th  of 
October,  1903. 

On  the  26th  of  October,  having  previously,  in 
August,  paid  the  instalment  due  on  the  1st  of  May, 
the  company  gave  notice  of  objection  to  the  list, 
which  objection  was  duly  heard  by  the  assessment 
committee  on  the  12  th  of  November,  when  the 
company  failed  to  obtain  relief. 

Due  notice  of  appeal  to  quarter  sessions  was  given 
on  the  6th  of  December,  1903,  and  the  appeal  was 
heard  on  the  2ad  of  January,  1904. 

It  was  objected  on  behalf  of  the  guardians  of  the 
union  that  there  was  no  jurisdiction  to  hear  the 
appeal,  inasmuch  as  the  company  had  not  appealed 
to  the  next  quarter  sessions,  as  required  by  section  4 
of  the  Poor  Belief  Act,  1743  (17  Geo.  2,  a  38). 

The  recorder  overruled  the  objection,  and,  after 
hearing  the  appeal,  reduced  the  assessment,  but 
inasmuch  as  the  appellants  had  not  taken  steps,  as 
they  might  have  done,  to  appeal  against  the  rate  at 
an  earlier  date,  refused  to  order  the  repaymeot  of  tbe 
excess  paid  by  the  company  in  respect  of  the  first 
instalment. 

The  guardians  appealed  to  the  Divisional  Gourt, 
who  affirmed  the  decision  of  the  recorder  on  the  point 
in  question,  being  of  opinion  that,  as  the  company 
had  given  notice  of  objection  and  had  gone  before 
the  assessment  committee  and  had  appealed  during 
the  currency  of  the  rate,  the  appeal  to  quarter  sessions 
was  in  time. 

The  guardians  appealed  to  the  Gourt  of  Appeal. 

Byde  and  Francke,  for  the  appellants. 

Clavell  Salter,  K,C.,  madHaydon,  for  the  respondent 
company. 

The  following  cases  were  cited :  Beg.  v.  Inhabitants 
of  Sevenoaks,  7  Q.  B.  136 ;  Beg.  v.  Great  Western 
Bailway  Co,,  38  J.  P.  822 ;  Lawes  v.  Chitrehwardeni 
of  Arlsey,  18  W.  B.  293  (reported  under  the  name  of 
Beg.  V.  Biggleswade  Union,  21  L.  T.  494);  Reg.  v. 
WiUshire  Justices,  4  Q.  B.  D.  326,  27  W.  B.  Dig. 
151;  Liverpool  United  Oas  Light  Co,  v.  Overseers  of 
Everton,  19  W.  B.  412,  L.  B.  6  G.  P.  414. 

GoLLiNS,  M.B. — This  is  an  appeal  from  a  judgment  of 
theDivisional  Gourt  affirming  a  decision  of  the  Becorder 
of  Bournemouth.  The  question  is  whether  a  party 
appealing  against  a  poor  rate  has  brought  his  appeal 
in  time.  The  matter  turns  on  the  provisions  of 
certain  statutes,  the  earliest  of  which  is  the  Poor 
Belief  Act,  1743  (17  Geo.  2,  c.  38).  Section  4  of  that 
statute  enacts  that,  in  case  any  person  shall  find 
himself  aggrieved  by  an^  rate  or  assessment  made 
for  the  reUef  of  the  poor,  it  shall  and  may  be  lawful 
for  such  persons,  giving  reasonable  notice  to  the 
churchwardens  or  overseers  of  the  poor  of  the  parish, 
to  appeal  to  the  next  general  or  quarter  sessions  of 
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the  peace.  That  seotion  has  been  oonatraed,  and,  in 
my  ofonion,  neoestarily  oonstnied,  ai  meanmg  tiiat 
the  appiMil  shall  be  to  the  next  praotioable  aesricni. 
The  condition  for  giving  reasonable  notice  requires 
that  the  words  **  the  next  general  or  quarter  sessions 
of  the  peace"  should  be  construed  as  meaning  "the 
next  practicable  general  or  quarter  sessions  of  the 
peace/'  The  Union  Assessment  Oommittee  Act, 
1862,  introduced  a  provision  giving  a  person  who 
desixed  to  appeal  against  a  poor  rate  the  option 
of  going  before  the  assessment  oommittee  and  object- 
inpf  to  the  valuation  list.  Section  18  of  that  Act 
said  that  any  person  who  might  feel  himself  aj^grieved 
by  any  valuation  list  on  the  ground  of  unfairness  or 
incorMotuess  in  the  valuation  of  any  hereditaments 
included  therein,  or  on  the  ground  of  the  omiision  of 
any  rateable  hereditament  from  such  list,  might  at 
any  time  after  the  deposit  of  the  list  and  before  the 
expiration  of  twenty-eight  days  after  public  notice 
of  the  deposit  give  to  we  assessment  committee  and 
to  the  overseers  a  notice  in  writing  of  his  objection, 
specifying  the  grounds  thereof,  ^niis  procedure  was 
optional  at  the  will  of  the  person  who  was  propos- 
ing to  appeal.  Then,  two  years  later,  came  the 
Union  Assessment  Oommittee  Amendment  Act,  1864, 
under  which  this  procedure  is  no  longer  optional, 
but  it  is  compulsory  on  the  would-be  appeUant  to 
go  before  the  assessment  committee.  Seotion  1  of 
that  Act  is  as  follows :  *'  Before  any  appeal  shall  be 
heard  by  any  special  or  quarter  sessions  against  a 
poor  rate  made  for  any  parish  contained  in  any  union 
to  which  the  Union  Assessment  Oonumttee  Act, 
1862,  api^ies,  the  appellant  shall  give  twenty- one 
days*  notice  in  writing  previous  to  the  special  or 
quarter  sessions  to  wUch  such  appeal  is  to  be  made 
of  the  intention  to  appeal,  and  the  grounds  thereof, 
to  the  assessmentcoinmittee  of  such  union;  provided, 
that  after  the  first  day  of  August  no  person  shall 
be  empowered  to  appeal  to  any  sessions  against  a 
poor  rate  made  in  conformity  with  the  valuation 
ust  approved  of  by  such  committee,  unless  he  shall 
have  given  to  suck  committee  notice  of  objection 
against  the  said  list,*  and  shall  have  failed  to  obtain 
such  relief  in  the  matter  as  he  deems  just;  and 
which  objection,  after  notice  given  at  any  time  in 
the  manner  prescribed  hj  the  said  Act  with  respect 
to  objections,  the  committee  shall  hear,  with  full 
powers  to  call  for  and  amend  such  list,  although 
&ie  same  has  been  approved  of,  and  no  subsequent 
list  has  been  transnutted  to  them;  acd  if  they 
amend  the  same  shall  give  notice  of  such  amendment 
to  the  overseers,  who  uball  thereupon  alter  their  then 
current  rate  accordingly." 

The  efiSdct  of  this  section  of  the  Act  of  1864  is  to 
introduce  two  fresh  conditions  precedent  to  the  right 
to  appeaL  The  Act  of  (George  II.  provides  that  the 
appeal  shall  be  brought  to  the  next  quarter  sessions ; 
but  the  requirement  for  giving  reasonable  notice 
involved  a  qualification  of  the  strict  meaning  of  the 
words  of  the  statute  so  as  to  meet  the  case  where  it 
was  impossible  to  appeal  to  the  next  quarter  sessions. 
That  statute  was  therefore  construed  as  meaning  that 
the  appeal  should  be  to  the  next  practicable  quarter 
sessions.  The  two  fresh  conditions  introduced  by  the 
Act  of  1864  are,  first,  that  the  appellant  has  to  go  to 
the  assessment  committee  and  take  his  objection  to 
the  valuation  list  after  notice  which  may  be  given 
at  any  time,  and,  secondly,  that  after  failing  to  main- 
tain his  objection,  he  has  to  give  the  assessment 
committee  twenty-one  days'  notice  of  his  intention 
to  appeal  to  the  quarter  sessions.  Those  conditions 
were  suffidentljr  performed  if  they  were  performed 
in  accordance  with  the  terms  of  the  legislation  which 
imposes  them.  The  only  limit  imposed  on  the  con- 
dition of  gdng  before  the  assessment  oommittee  is 


that  it  is  to  be  after  notice  given  at  any  time.  Tidi 
condition  is  therefore  fulfilled  by  an  appdlsnt  who 
avails  himself  of  the  latitude  allowed  hioi  of  giring 
his  notice  of  objection  at  any  time.  It  is  ssid  tiiat 
some  limitation  must  be  put  on  the  words  "  st  iny 
time."  Probably  that  is  so,  but  it  is  not  neoMnry 
in  this  case  to  attempt  to  lay  down  an  sbidittt 
rule  as  to  what  that  limitation  may  be.  It  is  rafEdflot 
to  say  that  in  my  opinion  the  time  allowed  bj  tb 
statute  has  not  been  exceeded  in  this  case.  I  ^m 
with  the  Divisional  Court  in  thinking  that  the  dseuios 
of  the  learned  recorder  was  right.  The  appssl  sunt 
therefore  be  dismissed. 

Mathew  and  Oozens-Hardy.  L.  JJ.,  coneomd. 

AppecU  dUmi$$ed. 

Solicitors  for  the  appcJlants,  LaveU,  Son,  d:PiiJidi 
for  DruiU  ds  DruiU,  Ohriitohurcu. 

Solicitor  for  the  respondents,  C  F.  Ingram^  for 
0.  J.  Lacey,  Bournemouth. 


Appeal.  \ 

(Collins,  M.B.,  and  Mathew  and  [  May  12,  IS. 

Cozens-Hardy,  L.JJ.)  ) 

BUOKINQHAK  V.  MAYOB,  &0,  OF  FULHAX.  [&) 
MclmUt  and  aervant — Employers*  liability — AcMr' 
CompenBaiian — Warehcme^  Workmen* $  ComptnAt 
Act,  1897,  $.  7,  $ulh9edumB  1  and  2—Factorf  o^ 
Workshop  Ad,  1901,  s.  149,  sub-tecHon  5,  8ciM 
F/.,  PaH  I.  (//.). 

A  yard  is  not  a  warthouse  for  the  purpotet  o/  i^ 
Workmen*s  Compensatum  Act,  1897,  merely  heeum 
waste  material,  some  of  whieJi  is  occasionaUif  scU  » 
order  to  get  rid  of  it,  is  stored  there. 

Appeal  from  award  of  deputy  judge  of  Brooiptes 
County  Court  under  the  Workmen's  Compsomt 
Act,  1897. 

The  applicant  was  accidentally  injured  vfasfl 
removing  old  scrap  iron  at  Mnnster-yard,  FolhaB, 
for  his  employers,  the  respondents,  who  owned  ^ 
yurd.  This  was  a  space  of  two  acres,  on  one  iidi(i< 
which  were  arches,  over  which  ran  a  railway.  CoMBt 
was  stored  under  some  of  these  arches,  and  then 
were  also  in  the  yard  furniture  vans,  a  Uaokiaitfa'i 
forge  and  shop,  stacks  of  old  scrap  iron  and  wood- 
paving,  and  some  stables. 

The  wood-paving  was  sometimea  sold  for  firswooi 
and  the  yard  was  occasionally  used  for  sharpsDiag 
tools  and  repairing  carts. 

The  counfy  court  judge  held  that  the  case  did  sot 
come  within  the  Act,  inasmuch  as  the  yard  was  not  * 
warehouse,  regarding  the  occasional  sale  of  t^ 
wood-paving  as  a  merely  incidental  purpose  to  wbkfe 
the  yard  was  put,  and  finding  as  a  fact  that  it  wis 
chiefly  used  as  a  dumping-ground  for  all  kindiff 
waste  material. 

Ruegg,  K.C.,  and  John  0*Connor,  for  the  appsQtfi 
— ^The  yard  is  a  factory  within  the  meaniDg  ol  ^ 
Workmen's  Compensation  Act,  because  in  the  M 
place  it  is  a  non-textile  factory  within  the  meanfaig  ^ 
the  Factory  and  Workshop  Act,  1901,  since  it  floa- 
tained  a  blacksmith's  forge:  Schedule  YL,  Put  L 
(II.),  and  section  149,  sub-section  5,  of  the  Fsotor^ 
Act,  1901.  Secondly,  it  is  a  warehouse :  WiUmU^- 
Paton,  60  W.  B.  148,  [1902]  1  K.  B.  237.  [OozEW- 
Habdy,  L.  J.— In  that  case  it  was  held  that  coatigiitT 
to  water  was  not  essential ;  moreover,  the  ooesty 

(a.)  Beported  by  D.  B.  Chaxjcees-Hunt,  Biq^ 
Bartister-at-Law. 
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oomt  judge  fonod  that  the  yard  was  in  fact  a  ware- 
house, and  was  justified  in  so  finding.]  The  goods 
were  stored  for  safe  cnstody,  as  in  Green  v.  Britten, 
52  W.  E.  198,  [1904]  1  K.  B.  350 ;  and  see  Henderson 
y.  Qlasgow  Corporation,  2  Fraser  1127. 

DanckwerU,  K.O*,  and  A,  L  Symmom,  for  respon- 
deotf.— Warehonse  implies  something  roofed  oyer. 
[CouJirs,  M.lL.—Middleton  y.  Wade  &  Son  (O.A., 
May,  1905,  unreported)  dedded  that  a  roof  is  neces- 
sary to  constitute  a  warehouse.] 

They  also  referred  to  Haddock  y.  Humphrey,  [1900] 
1  Q.  B.  609,  48  W.  B.  292,  C.A. ;  Oolvine  y.  Anderson, 
5  Fraser  255 ;  and  E.  y.  HiU,  2  M.  ft  B.  458. 

Buegg,  IT. (7.,  in  reply. 

The  Cottbt  dismissed  the  appeal. 

Collins,  M.B.,  said :  This  yard  is  described  by  the 
county  court  judge  as  a  dumping-ground.  The  con- 
tention ^lat  this  was  a  factory  within  the  Factory 
Act,  1901,  has  not,  I  think,  been  seriously  pressed.  It 
is  suggested  on  behalf  of  the  appellant  that  the  county 
court  judge  misdirected  himsdf  in  that  he  found  that 
the  yard  was  not  a  warehouse.  The  only  misdirection 
that  could  possibly  be  sugg^ted  is  the  reference  of 
the  learned  judge  to  the  imot  that  the  goods  were  not 
stored  for  the  purpose  of  sale.  But  he  obyiously  only 
meant  thereby  to  negatiye  an  element  which  might 
constitute  the  yard  a  warehouse.  He  did  not  intend 
an  exdusiye  definition.  The  man  in  the  street,  whose 
terminology  has  been  held  to  be  the  test  in  all  these 
oases,  womd  not  call  this  yard  a  warehouse. 

Mathiw,  L.  J. — I  ag^ree*  The  stuff  was  sold,  not 
for  the  purpose  of  profit  on  sale,  but  in  order  to  get 
rid  of  it.  An  occasional  sale  of  goods  stored  in  a 
yard  will  not  necessarily  constitute  the  place  a 
irarehonse. 

Oozens-Habdy,  L.J. — I  agree.  The  word  ware- 
house seems  to  me  to  inyolye  the  idea  of  a  place  where 
goods  are  stored  for  sale,  or  at  least  for  some  other 
oommerdal  purpose.  But  it  does  not  proye  that  a 
pieoe  of  ground  where  goods  are  stored  for  com- 
mercial purposes  is  neccMarily  a  warehouse  in  law. 
This  is  shown  by  the  decision  in  Middieton  y.  Wade. 

Appeal  ditmiseed* 

Solioitors  for  applicant,  PcOtinson  &  Brewer. 

Solioitor  for  employers.  Fremiti. 


KtiA  ®(mtt  of  gttfrtin. 


Chan.  Diy. ) 
Faryyell,  J.  j 


May  11. 

k>JElBBTT  v.  SoTTTH-EASTBBN    AND    CHATHAM  BAIL- 

WAY  Companies  Managing  CoMMnrBB.  (a.) 

ailway — Private  owner — Agreement — Clause  for  pro- 
tectton  of  landoumer — Third  party — Ultrd  yires — 
Becdey  Heath  BaUway  Act,  1887  J50  <fc  51  Vict.  c. 
laxtuc.).  s.  19 — South- EaHem  and  London,  Chatham, 
and  Dover  BaUway  Companies  Act,  J899  (62  &  63 
Vict.  c.  clxviii.). 

By  a  private  Ad  of  Parliament  a  railway  company 
*re  aut?iorized  to  construct  a  line  through  the  kmd  of  a 
^vate  owner,  H.  B.  By  a  section  of  the  Act,  after 
I  ting  that  it  was  for  the  protection  of  H.  B.,  hie  heirs 
cl  assigns,  and  that  certain  provieions  shotM,  unless 
^ertinse  agreed^  have  effect,  it  provided,  inter  aUa,  that, 

(.)    Beported  by  A.  B.  Tayloxtb,  Esq.,  Barrister- 
at-Law. 


e.g.,  the  company  should  construct  and  maintain  a  station 
with  all  proper  access  and  accommodation  for  passengers 
and  goods  to  and  from  the  estate  of  the  owner,  H.  B.,  at 
a  certain  point.  The  defendants,  as  the  successors  in  title 
to  the  said  railufay  company,  and  in  whom  all  tJieir 
obligations  were  now  vested,  had  agreed  with  Vie  plaintiff, 
the  owner  of  an  adjoining  estate,  to  remove  the  said 
station,  and  in  lieu  thereof  erect  another  on  ground 
adjoining  the  estate  of  the  plaintiff  in  a  more  convenient 
situation.  They  had  acted  in  hoiA  fide  ignorance  of  the 
above-mentioned  provisions.  On  their  discovering  their 
mistake  they  refused  to  carry  out  the  agreement. 

Held,  that  the  provisions  in  the  Act  were  simply  for 
H.  B.*s  benefit,  his  heirs  and  assigns,  and  tJuxt  there  was 
nothing  to  show  it  %oas  for  the  benefit  of  the  public.  That 
that  being  so,  the  provisions  were  capable  of  being 
released  by  H.  B.,  and  that  therefore,  it  being  in  the 
nature  of  an  agreement  to  obtain  such  consent,  it  was  not 
ultri  yires  on  the  part  of  the  defendants,  but  they  would 
be  liable  in  damages  for  breach  of  the  agreement  to  obtain 
such  consent,  though  specific  performance  could  Tiot  be 
enforced  until  such  consent  w<u  obtained* 

Acticm.  « 

The  plaintiff,  a  Mr.  A.  0.  Oorbett,  was  the  owner 
of  a  Im^ e  piece  of  land  situate  at  Bltham  Park, 
Bltham,  m  Kent,  known  as  the  Eltham  Park  Estate, 
and  lying  between  two  stations  on  the  South* 
Bastem  Bailway  Co.'s  line  from  London  to  Bexley 
Heath  and  Erith,  known  as  Well  Hall  and  Welling 
respeotiyely. 

This  land  the  plaintiff  was  desirous  of  deyelopiog 
as  a  building  estate,  proyided  suitable  railway 
accommodation  was  proyided  upon  some  portion  of  it. 

The  defendants  were  a  corporate  body  with  per- 
petual succession,  and  a  common  seal  haying  been 
incorporated  by  the  South-Bastem  and  London, 
Chatham,  and  Doyer  Bailway  Companies  Act,  1899 
(62  &  63  Vict.  0.  dxyiii.},  which  was  passed  for  the 
purpose  of  proyiding  for  the  working  union  of  the 
two  compames ;  and  by  the  said  Act  it  was,  amongst 
other  matters,  proyided  that  from  and  after  we 
passing  thereof  all  the  powers  and  authorities,  duties, 
and  obligations  yesting  in  or  attaching  to  the  two 
companies  or  either  of  them  in  relation  to  the  renewal, 
alteration,  enlargement,  or  improyement  of  stations, 
buildings,  works,  and  other  conyenienoes,  appliances, 
and  things  belonsing  to  the  undertaking  of  the  two 
companies,  and  the  construction  or  proyision  of  addi- 
tional stations  asd  buildiogs  for  the  purposes  of  the 
same  should  be  transferred  to  the  defendants. 

By  an  agreement  in  writing  dated  the  13th  of 
October,  1900,  and  made  between  the  plidntiff  and 
defendants,  after  reciting  that  the  plaintiff  was 
desirous  of  deyelopiug  Sie  said  estate,  and  had 
requested  the  company  to  remoye  the  Well  Hall 
station  to  a  position  nearer  the  Welling  station,  on 
account  of  its  being  more  adyantageous  to  the  siUd 
estate,  and  that  the  company  had  consented  to  do  so 
upon  certain  conditions,  it  was  thereby  mutually 
coyenanted  and  agreed  by  and  between  the  said 
parties  as  follows : 

<*(L}  The  company  will,  as  soon  as  conyeniently 
m%j  be,  discontinue  the  use  of  their  present  Well  Hall 
station,  and  in  lien  thereof  will  eteot  a  new  station 
nearer  Welling  station  and  adjoining  Westmonnt- 
road. 

"(ii)  The  said  Archibald  Cameron  Corbett,  his 
executors  or  adnunistrators,  will  pay  to  the  company 
from  the  date  of  the  first  payment  being  made  by  the 
company  upon  the  certificate  of  their  engineer  for 
work  done  in  connection  with  the  erection  of  the  said 
new  station,  and  the  demolition  of  the  present  Well 
Hall  station,  interest  at  the  rate  of  2  per  cent,  per 
annum  upon  the  moneys  so  expended  by  the  company 
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from  time  to  time  nntil  the  aaid  new  station  shall 
haTe  been  completed,  and  from  the  date  of  the 
opening  of  the  said  new  station  on  or  before  the  1st 
day  of  October,  1902,  at  tiie  rate  of  3  per  cent,  on  the 
sum  of  £20,000  until  the  expiration  of  ten  years  i^m 
the  date  of  the  said  first  payment,  the  said  sum  of 
£20,000  being  hereby  agreed  to  be  the  amouit  of  the 
value  of  the  present  Well  Hall  station  and  the  cost 
of  the  erection  of  the  said  new  station,  such  payments 
of  interest  to  be  made  quarterly  on  the  usual  quarter 
days  in  each  year." 

|n  their  statement  of  daim  the  plaintifliB  alleged 
that  the  defendants  in  breach  of  the  said  agreement 
refused  to  discontinue  the  use  of  the  said  Well  Hall 
station  and  to  erect  in  lieu  thereof  a  station  adjoining 
the  said  Westmount-road,  and  in  consequence  the 
plaintiff  was  unable  to  develop  the  estate  as  a 
building  estate  as  he  wished,  and  to  the  extent  he 
could  have  done  if  tbe  agreement  had  been  carried 
into  effect.  He  alleged  tluit  he  had  suffered  already 
great  damage  by  reason  of  the  non-performance  by 
the  defendants  of  the  said  agreement. 

The  defendants  denied  that  they  had  committed  a 
l^reaoh  of  the  agreement,  and  they  relied  on  the 
Bexley  Heath  BaUway  Act,  1887  (50  &  51  Victclxxx.}, 
B.  19.  By  this  Act  the  then  Bexley  Heath  Bailway 
Co.  were  authorised  to  make  a  railway  from  Eltham 
to  Charlton  (thvough  part  of  the  estate  of  Sir  Henry 
Barron,  Bart.,  by  a  junction  with  the  Ncnrth  Kent 
Bailway  of  the  South-Bastem  Bailway. 

Section  19  of  the  Act  is  as  follows :  "  For  the  pro- 
tection of  Sir  Henry  Barron,  Bart.,  his  heirs  and 
assigns  (hereinafter  referred  to  as  and  induded  in  the 
expression  'the  owner'),  the  following  provisions  shall, 
unless  otherwise  agreed  between  the  company  and  Uie 
owner,  have  effect  (that  is  to  say) :  (1)  No  part  of  the 
garden  or  curtilage  of  Well  Hall  shall  be  entered 
upon,  taken,  or  used  by  ike  company;  (2)  no  spoil 
Mnks  shall  be  made  by  the  company  on  any  land 
forming  part  of  the  estate  of  the  owner ;  (3)  the 
company  shall  construct  and  maintain  a  station  with 
all  proper  and  sufficient  works  and  accommodation 
ana  access  to  and  from  the  estate  of  the  owner,  either 
on  the  boundary  between  the  said  estate  and  the 
adjoioiog  estate  of  the  Earl  of  St.  Overmans  or  within 
100  yards  on  either  side  of  such  boundary,  but  no 
part  of  the  goods  portion  of  the  station  shall  be 
placed  upon  any  part  of  the  estate  of  the  owner ;  (4) 
the  company  shall  construct  and  maintain  a  station 
for  both  passengers  and  goods,  with  all  proper  and 
suffident  works  and  accommodation  and  access  to  and 
from  the  estate  of  the  owner,  at  the  point  of  juncture 
of  the  railway  authorized  by  this  Act  with  railway 
No.  1,  authoriEcd  by  the  Act  of  1883,  or  as  near 
thereto  as  the  levels  and  other  circumstances  will  per- 
mit ;  (5)  no  more  land  forming  part  of  the  estate  of 
the  owner  shall  be  entered  upon,  taken,  or  used  by 
the  company  than  absolutely  required  for  the  purposes 
of  the  railway  by  this  Act  authorized,  and  the  station, 
approaches,  roads,  and  works  connected  therewith ; 
(6)  the  owner  may  at  any  time  hereafter  make  any 
roads,  sewers,  drains,  and  bridges  across  the  railway 
by  this  Act  authorized  in  addition  to  those  to  be  con- 
structed by  the  company,  and  such  roskds,  sewers, 
drains,  and  bridges  shall  be  made  in  all  respects  to 
the  reasonable  satisfaction  of  the  surveyor  or  engineer 
for  the  time  bemg  of  the  company." 

Under  an  Act  of  1900  the  South  Eastern  Bailway 
Co.  took  over  the  Bexley  Heath  Bailway  Oo.,  which 
now  formed  part  of  the  joint  undertaJdng  of  the 
defendants.  The  defendants  contended  that  the 
agreement  of  the  13Ui  of  October,  1900,  was  ultra 
vires  by  reason  of  section  19,  sub-section  4,  of  the 
above-named  Act,  by  which  it  would  be  unlawful  to 
remove  the  existing  Wdl  Hall  station  and  build  a 


new  one  in  lieu  thereof  somewhere  dse,  though  at 
the  date  of  the  agreement  they  had  themaelveB  acted 
in  good  faith  and  in  ignorance  of  the  section.  The 
plaintiffs  replied  that  if  such  were  the  oase  it  wms  a 
mere  parliamentary  bai]gain  whidi  was  oanafale  of 
being  rdeased.  The  action  was  entirdy  oa  the  point 
of  law,  and  the  question  of  damages  was  not  ^nt  m 
evidence  on  behalf  of  the  plaintifL  The  penooi 
entitled  to  Sir  Henry  Barron's  estate  had  never  waived 
their  rights  under  the  Act  of  1887,  and  they  ins' 
upcm  the  strict  performance  by  the  defendants  of  i 
duties  under  sub-section  4  of  section  19. 

Haldane,  K.C-,  and  E.  Courihope-Mtmroe,  lor  the 
plaintiff^ 

They  dted  Qoldsmid  v.  Great  Eastern  Baawaw  Cb.. 
32  W.  B.  341,  25  Oh.  D.  512,  and  judgment  of  Fry, 
L.J.,  on  p.  553,  32  W.  B.  Dig.  127 ;  Samn  v.  IToy- 
lake  Bailway  Co.,  14  W.  B.  109,  L.  B.  1  Bx.  9,  and 
Pollock,  O.B.,  on  p.  11;  Countess  of  Boikea  v. 
KirheaMy  and  Dysart  Waterworks  Commissumers^  7 
App.  Oas.  694 ;  Davis  v.  Taff  Vale  BaUway  Co^  44 
W.  B.  172,  [1895]  A.  0.  542,  on  p.  552;  Baw^sind 
Corporation  v.  Midland  Bailway  (A>.,  53  W.  B.  187, 
[1904]  2  K.  B.  802,  [1905]  1  K  B.  538;  ako 
Leake  on  Oontraots  (3rd  ed.),  at  pp.  590  and  597. 

Neville,  K.C,  and  A.  Adams,  for  the  defendants^ 
Simply  a  question  of  uUrd  vires  or  not.  If  airm 
vires,  damages,  and  specific  performance  will  foflov: 
Ccdedonian  BailuHiy  (h.  v.  Qretnoek  and  Wemym  fiof 
Bailway  Co.,  L.  B.  2  So.  &  Div.  App.  347,  23  ¥.%. 
Dig  13.  Where  you  have  an  agreement  and  cfKt 
given  to  it  by  statute,  though  a  private  Act,  ft 
remains  a  statutory  agrt  ement,  unless  and  until  it  ii 
put  an  end  to  by  the  consent  of  the  parties. 

He  dted  Ashhwry  Bailway  Carriage  Cb.  ▼•  JZidk 
24  W.  B.  794,  L.  B.  7  H.  L.  fEog.  ft  Ir.  App.  Om.) 
653,  and  remarks  of  Lord  Sdbome  on  pw  6M; 
Attorney- Qenerol  v.  Qreat  Eastern  Railway  Csl.  27 
W.  B.  759,  11  Oh.  D.  449,  27  W.  B.  Dig.  163;  Ow- 
field  V.  Manchester  Ship  Canal  Co.,  52  W.  B.  63$, 
[1904]  2  Oh.  123. 

ffaldaney  K.C.,  replied.  ^A.  Adams  mentioMd 
Holibs  V.  Midland  Railway  Co.,  30  W.  B.  516,  9 
Oh.  Div.  418.] 

Fabwell,  J.— The  plaintiff,  Mr.  A.  O.  CSorbett, 
having  bought  a  building  estate  at  Bltham,  vislied  U 
develop  it,  and  accordingly  entered  into  a  coatrsM 
with  the  defendants,  the  joint  committee  of  the  Sootb- 
Eastem  and  Ohatham  Bailway  Oompaniea  that  th^ 
would  move  Well  Hall  station  ^m  its  present  pontioa, 
and  build  another  station,  in  consideration  of  certsia 
payments  to  be  made  by  the  plaintiff.  On  the  face  of  it, 
that  was  a  perfectly  possible  and  proper  oontaract  oa 
the  part  of  all  parties.  When  the  r^way  iiiaa|ijij 
came  to  look  into  the  matter  after  they  entered  iale 
tbe  agreement,  they  found  that  under  one  of  iWr 
private  acts,  there  was  this  section,  section  19  ol  the 
Act  of  1887,  the  Bexley  Heath  Bailway  Go.  Ad, 
that  being  the  Act  of  one  of  tiie  predecessors  in  tida 
of  the  l&uth-Eastem  Bailway  Oa,  iHdch  ia  mm 
represented  by  this  committee  which  is  a  oarporatwa. 
[His  lordship  read  the  Act  down  to  the  beggnmiag  of 
the  first  sub-section,  as  set  out  above.]  I  paoee  thse 
to  say  that  tbe  Act  of  Parliament  has  sara  in  Ikbs 
that  it  is  for  tbe  protection  of  Sir  Henry  Baivon,  las 
heirs  and  assigns,  and  the  provisiona  are  to  apptf 
unless  otherwise  agreed  upon  between  the  oooipaBy 
andthe  owner — ^that  is.  Sir  Henry  Barron,  his  heizs  aad 
assigns.  Down  to  that  point  I  should  have  thought 
the  case  was  too  plain  to  admit  of  argum«it,  tfest 
this  was  a  private  and  statutocy  hazgain  between  fr 
Henry  Barron  and  the  railway  oompany.  These  sis 
items  are  enumerated  in  the  sections.    [His  kt^Ui9 
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read  the  first  two  set  out  aboTe.]  They  obvionily 
oonoem  Sir  Henry  alooe,  and  the  latter  part  of  the 
third,  whatever  the  first  part  may  be.  I  do  not  stop 
to  comment  on  that  sub-sf  ction  because  the  next  one 
is  in  the  same  terms,  and  is  the  one  in  question 
here  [His  lordship  read  it]  I  will  pass  on 
to  the  next  two,  both  of  which  are  obyionsly 
for  the  benefit  of  the  owner  only.  [His  lordship  read 
them.]  Now  it  is  said  that  danse  4  (and  clause  3 
would  follow  the  same  reasoning^  is  not  merely  for 
the  benefit  of  Sir  Henry,  but  is  for  the  benefit 
somehow  or  other  of  the  public  also.  In  my  opinion, 
on  the  construction  of  the  section  that  is  not  so.  I 
haye  already  pointed  out  that  the  section  commences 
with  the  words  that  it  is  for  the  protection  of 
Sir  Henry,  his  heirs  and  assigns.  It  gives  him  a 
power  to  agree  otherwise.  The  station  is  to  be 
built  there  for  the  purpose  of  accommodation  and 
access  to  and  from  the  estate  of  the  owner;  and  I 
can  see  no  ground  whatever  for  the  suggestion  that 
it  is  intended  to  be  for  the  benefit  of  Uie  public  at 
large,  or  any  portion  of  the  public  at  large,  so 
that  therefore  Sir  Henry  can,  if  he  pleases,  at  his 
own  will  and  for  such  consideration  as  he  thinks 
fit,  himself  release  the  company  from  their  liability 
to  maintain  it  there. 

The  different  sorts  of  provisions  in  a  railway  Act 
have  been  considered  in  a  great  many  cases,  and  it  is 
put  by  Lord  Watnon  in  BavU  v.  Tht  Taff  Vale  Bail- 
way  Co.f  at  p.  552,  with  his  usual  lucidity :  *'  The 
provisions  of  a  railway  Act,  even  when  they  impose 
mutual  obligations,  differ  from  private  stipulations  in 
this  essentuu  respect,  that  they  derive  thcdr  existence 
and  their  force,  not  from  the  agreement  of  parties,  but 
from  the  will  of  the  Legislature.  And  whether  pro- 
visions of  that  kind  are  not  limited  to  the  interests  of 
the  parties  mutually  obliged,  but  impose  upon  one  or 
other  or  both  of  them  an  obligation  in  favour  of  third 
parties  who  are  sufficiently  designated,  I  am  of  opinion 
that  the  obligation  so  imposed  must  operate  as  a 
direct  enactment  of  the  Legislature  in  favour  of  these 
parties,  and  cannot  be  regarded  as  a  mere  stipulation 
inier  alios  in  which  they  may  have  an  interest,  but  have 
no  title  to  enforce.  These  observations  are  meant  to 
apply  to  any  case  where  a  private  contract  made 
between  two  companies  is  sohMuled  to  and  confirmed 
by  the  Act ;  because  in  such  a  case  the  form  of  the 
enactment  might  be  held  to  indicate  that  it  is  to 
operate  as  a  contract  and  not  otherwise." 

I  think  it  is  plain  from  that  statement  that 
what  one  has  to  find,  if  one  is  to  say  it  is  for  the 
benefit  of  third  persons,  is  something  to  show  who 
those  persons  are,  and  words  showing  there  is  a 
benefit  intended  for  them.  On  the  construction  of 
this  particular  case  I  have  no  sort  of  doubt  myself 
that  it  is  simply  for  the  benefit  and  protection  of  Sir 
Senry,  his  heirs  and  assigns,  and  concerns  him  and 
the  company  only,  and  t^t  the  Legislature  have  in 
terms  given  both  the  parties  power  to  agree  to  waive 
or  alter  any  of  those  provisions. 

The  seoond  point,  if  I  apprehend  it  rightly,  is  this : 
Gkanted,  it  is  said,  that  Sir  Henry  can,  if  he  chooses, 
agree  with  the  company,  and  that  the  company,  if 
they  make  it  worth  his  while,  may  be  able  to  persuade 
him,  or  they  may  not — I  do  not  know — ^it  is  a  matter 
possibly  of  money  or  feeling  on  the  part  of  Sir  Henry ; 
still,  imless  and  until  the^  have  so  agreed  they  cannot 
enter  into  a  Contract  with  the  plaintiff  to  alter  this 
station*  Now,  in  the  sense  that  the  plaintiff  cannot 
g^et  specific  performance,  I  agree  that  is  one  thing, 
bnt  to  say  that  it  is  uUrd  iHres  1  confess  I  do  not 
follow;  it  is  really  and  merely  a  question  of  title. 
The  railway  company  enter  into  an  agreement  to  deal 
with  land  in  a  way  which  they  can  do  legally  if  they 
can  obtain  the  assent  of  B.,  a  person  competent  so  to 


agree.  I  fail  to  see  anything  uUrd  vires  in  their 
agreeing  that  they  will  obtain  that  consent  whether 
they  do  so  in  terms  or  whether  they  do  so  by  neces- 
sary implication,  because  they  agree  to  do  a  thing 
which  can  only  be  done  with  that  consent.  There  is 
nothing  uUrd  vires  that  I  can  see  in  any  such  agree- 
ment. 

I  think  the  observations  of  Pollock,  O.B.,  in  Savin 
y.  The  Hoylake  Bailway  Oo,,  if  authority  were 
necessary,  would  be  sufficient,  but  I  cannot  myself 
follow  the  argument  which  says  that  it  is  uUrd  vires, 
because  I  can  see  nothing  whatever  in  the  nature  of 
the  bargain  to  make  it  ultrd  vires  for  a  company  to 
agree  to  do  tiiat  which  under  the  statute  they  can  do 
if  they  get  the  consent  of  A.  B.  Pollock,  G.B., 
says  in  this  case:  **A  private  Act  of  Parliament 
is  in  the  nature  of  an  agreement  between  the  parties ; 
why  may  not  an  agreement  be  made  in  derogation  of 
it,  provided  the  agreement  be  not  (as  this  is  not)  in- 
oonaistent  with  Sie  public  interest  or  morality? 
Suppose  the  plaintiff  has  absolutely  released  all 
dai^is  under  the  Act,  could  he  afterwards  have 
recovered  ?  " 

I  believe  in  fact  this  clause  was  overlooked,  but  for 
an3rthing  that  appears  or  was  known  to  the  plaintiff 
when  the  contract  was  entered  into.  Sir  Henry  might 
have  released  it  or  he  might  haye  entered  into  an 
agreement  that  he  would  not  enforce  it.  There  is 
nothing  that  I  can  see  to  render  it  in  any  way  an 
illegal  contract  or  a  contract  uUrd  vires,  that  the 
company  should  have  agreed  to  do  something  which 
they  can  do  if  they  obtain  his  consent.  If  they 
cannot  obtam  his  consent,  then  they  have  contracted 
to  do  it,  and  they  would  be  liable  in  damage  for  not 
having  done  it.  I  am  not,  however,  now  concerned 
with  any  question  of  the  measure  of  damages. 

I  do  not  myself  follow  the  argument  that  has 
been  addressed  to  me  as  to  its  being  ulird 
vires,  because  this  is  contidned  in  an  Act  of  Parlia- 
ment; in  fact,  as  I  understand  the  decision  of 
Bigham,  J.,  and  the  Oourt  of  Appeal  in  the 
HampsUad  CorporaUon  y.  The  Midland  Railway  Co., 
that  point  is  really  covered  by  the  particular  case. 
The  question  there  arose  as  to  whether  a  railway 
company  were  to  be  deemed  an  owner  within  the 
meaning  of  the  Act  imposing  liabilities  on  owners  in 
respect  of  streets.  They  had  got  a  piece  of  land  on 
which  they  were  bound  to  make  and  maintain  planta- 
tions unless  otherwise  agreed.  They  had,  therefore, 
the  power  to  enter  into  an  agreement  which  would 
renaer  that  land  available  for  their  own  purposes  and 
not  sterilized,  to  use  the  word  quoted  in  the  authority. 
If  it  had  been  ultrd  vires  to  enter  into  arrangement 
with  regard  to  the  land  unless  and  imtil  they  had 
obtained  the  agreement,  I  cannot  see  how  Bigham,  J., 
and  the  Court  of  Appeal  could  have  held  the  company 
to  be  in  a  position  of  owners,  so  that  they  must  be 
deemed  to  have  done  something  tUtrd  vires  in  order  to 
expose  them  to  liability.  So  far  as  I  follow  the 
argument,  it  appears  to  me  that  the  decision  is 
distinctly  inconsistent  with  it.  The  result  is  that,  in 
my  opinion,  the  plaintiff  is  entitled  to  recover,  and  I 
suppose  I  had  better  make  a  declaration  which  you 
may  take  further  if  you  like,  and  then  leave  the  rest  of 
the  case  open. 

Solicitors  for  the  plaintiff,  King,  Adams,  &  Co, 

Solicitor  for  the  defendants,  John  W*  Watkin. 
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High  Cotjbt. 

Chan.  Diy.  | 
Baokley,  J.  j 


Edmttkdson  v.  Bbkdbk. 


High  Coitrt. 


June  27. 


EDMUin)SON  V.  Bendbr.  (a.) 

Rutraint  of  trade — **Any  work  or  ad" — Letter  posted 
outeide  prohibited  area  to  person  ttnthin — Articlea  of 
derkehip—SclicHor. 

A  idicUor  by  hie  articles  of  derkehip  covenanted  not 
to**  do  (my  work  or  act**  for  any  person  usually  done 
by  a  solicitor  toithin  a  certain  raditts  from  a  certain 
place.  The  solicitor  carried  on  his  biuiness  from  an 
office  situated  outside  the  radius,  but  he  sent  letters  on 
the  instructions  of  persons  residing  within  the  radius  to 
otJur  persons  within  the  radius  upon  matters  usually  done 
by  solicitors. 

Hdd,  that,  altliough  tJie  letters  were  posted  outside  the 
radius,  the  sending  tJiem  by  post  to  a  person  unthin  the 
radius  was  equivalent  to  going  to  such  person,  and  was 
an  act  done  within  the  radius  and  in  breach  of  the  cove^ 
nant,  and  the  defendant  must  be  restrained. 

Bemble,  it  would  have  been  equally  a  breach  of  the 
covenant  if  the  clients  for  whom  the  letters  were  written 
had  resided  outside  the  radius. 

The  qaestion  in  this  ease  wm  whether  certain  work 
done  by  the  defendant,  who  wat  a  solicitor,  was  in 
breach  of  his  articles  of  clerkship,  by  which  he  was 
restrained  from  practising  within  a  certain  area. 

By  articles  of  agreement  in  Jnly,  1893,  made 
between  the  plaintiff,  who  was  a  soUdtor  practising 
in  the  area  in  qaestion,  and  the  defendant,  the 
defendant  agreed  to  serve  the  j^laintiff  as  his  clerk 
for  three  ^ears  and  the  plaintiff  agreed  to  teach 
the  defendant  in  the  practice  of  solicitor;  and 
the  defendant  covenanted  that  he  "shall  not  at 
any  time  hereafter,  either  on  his  own  account, 
or  as  clerk,  or  partner,  or  otherwise  on  behalf 
of  any  person  or  persons  who  practise,  or  may 
practise  or  carry  on  the  business  or  profession  of  a 
solicitor,  do  any  work  or  act  for  or  on  behalf  of  any 
person  or  persons  usually  done  by  solicitors  within  a 
radius  of  fifteen  miles  of  Masham  Market  Cross" 
without  the  permission  of  the  plaintiff  or  his  firm ; 
and  in  case  of  infringement  of  the  covenant  the 
defendant  would  submit  to  an  injunction  of  a  court 
of  law. 

The  defendant  served  the  plaintiff  as  derk  pur- 
suant to  the  asreement  until  August,  1899.  He  was 
admitted  a  scmcitor  in  August,  1901,  and  opened  an 
office  at  EUoTOgate,  which  is  outside  the  radius  above 
mentioned.  He,  however,  resided  within  about  a 
mile  and  a  quarter  of  Masham  Market  Cross. 

The  defendant  admitted  that  in  October,  1904,  he 
had  on  the  instructions  of  a  client  who  resided  within 
the  radius  written  and  sent  to  a  person  at  the  address 
of  the  latter  within  the  radius  demanding  an  apology 
for  an  alleged  slander,  and  also  costs  and  expenses 
alleged  to  have  been  incurred  by  that  person ;  that  he 
had  on  the  same  date  and  instructions  written  and 
sent  a  similar  letter  to  another  person  within  the 
radius;  and  that  in  November,  1904,  he  had  on  the 
instructions  of  another  client  residing  within  the 
radius  written  and  sent  a  letter  to  a  third  person  at 
his  address  within  tiie  radius  to  collect  a  debt  with 
his  chargfs  as  a  solidtor ;  and  that  in  December,  1904, 
he  had  written  and  sent  a  letter  to  a  fourth  person  at 
his  address  within  the  radius  endeavouring  to  obtain 
evidence  in  a  certain  matter  ;  but  the  instructions  by 
the  clients  were  given  outside  the  radius,  and  the 
letters  also  were  posted  outside  the  radius.  The 
defendant  contended  that  these  acts  were  not  breaches 
of  the  agreement 

(a.)  Beported  by  Nevillb  Tsbbutt,  Esq.,  Bar- 
rister-at-Law. 


The  plaintiff  brought  this  action  asking  for  an 
injunction  in  the  terms  of  the  covenant.  An  injune- 
tion  had  already  been  obtained  against  the  defendant 
for  other  acts  as  regards  the  same  covenant:  see 
Edmundson  v.  Bender,  80  L.  T.  Bep.  814. 

Buckmaster,  K.O.,  and  Maugham,  for  the  platntiir. 

Astbury,  K.C.,  and  0.  Thompson,  tor  the  defendant. 
— ^nie  acts  complained  of  were  not  done  within  tiie 
prohibited  area.  The  letters  were  i>osted  outside  the 
area»  and  the  defendant  did  nothing  farther.  ^Hm 
Postmaster-Gi>neral  is  not  the  agent  of  the  eeoder  of 
a  letter:  Taylor  v.  Jones,  L.  B.  1  Com.  PL  Diy.  87, 
24  W.  B.  Dig.  145. 

BUOELEY,  J. — I  hold,  and  it  is  not  disputed,  ihai 
the  covenant  is  that  the  defendant  will  not  within  tlie 
radius  do  any  work  or  act  for  clients  usuaUy  done 
by  solidtors.  That  is  to  say,  the  words  "within  a 
radius  of  fifteen  miles *'  do  not  qualify  "person  as 
persons,*'  but  "  do  any  work  or  act."  Tbne  are 
certain  instances  alleged  by  the  statement  of  olaas, 
and  admitted  by  the  defendant,  n^on  which,  of  oooxm, 
I  give  judgment,  but  for  the  assistance  of  the  defen- 
ant  I  will  go  a  little  further,  and  point  oat  other 
matters  which  he  may  or  may  not  do.  As  regards 
the  instances  alleged  and  admitted  of  wbat  tiie 
defendant  did,  in  my  opinion  they  were  aets  doee 
within  the  prohibited  district.  The  man  who  woks 
and  posts  a  letter  to  another  addresses  thnt  otfar 
necessarily  at  the  place  of  recdpt,  and  a  lettK  of 
demand  so  addressed  is  an  act  of  demand  withxa  Hh 
district.  To  make  a  demand  you  may  eitbsr  |0 
in  person,  in  which  case  nobody  could  oontest  the 
matter,  or  you  ma^f  go  by  your  agent,  as  by  aondiag 
your  derk,  which  is  the  same  thing,  or  you  may  go 
by  a  communication  handed  in  to  the  post  ofifioe  a»d 
carried  by  the  post  office  as  the  agmit  of  the  sender  to 
the  person  to  whom  it  is  addressed,  and  whom  it 
reaches  as  a  demand.  A  demand  thus  made  lor  a 
debt  is  an  act  done  for  the  dient— no  matter  whsrs 
he  reddes — ^within  the  radius  sudi  as  is  usoally  done 
by  a  solidtor.  Thus,  suppose  a  dient  has  an  estats 
within  the  prohibited'  district.  The  sdUoitor  ooaU 
not  fp  and  collect  the  rents  nor  distrain  for  them 
withm  the  district  It  does  not  matter  whether  he 
goes  himself  or  not.  H  he  sends  his  derk  to  do  it  he 
is  equally  doing  the  act  within  the  district.  Docs  it 
make  any  difference  that  instead  of  going  pecaonaUy 
to  levy  a  distress  or,  say,  recover  possession  of  am 
estate,  he  writes  to  the  debtor  or  the  tenant*  as  the  oass 
may  be,  and  Bxyn,  "  Do  this  thing,"  and  the  ncsnn 
thereupon  does  it.  I  think  not.  He  has  aoted  as  a 
soUdtor  within  the  district.  Let  me  also  add  ttna. 
There  are  two  classes  of  cases  which  may  arise.  One 
is  that  which  I  have  dealt  with— namely,  of  acta  done 
for  a  dient  redding — I  do  not  care  where — hy  way  d 
collection  of  debts,  or  of  demand  for  reparation  for 
injuries  or — I  do  not  care  what — made  on  peraons 
redding  within  the  district.  The  otiber  m  of  oases 
sudi  as  this :  Suppose  a  gentleman  residing  wtthin 
the  prohibited  district  comes  to  Harrogate  to  conaolt 
the  solidtor,  or,  if  you  please,  writes  to  Hanogsta  to 
consult  the  solidtor,  and  he  replies  by  letter  to  the 
gentleman's  address  within  the  distnot  giving  hast 
his  advice.  In  my  opinion  in  these  oases  also  he  is 
acting  as  a  solidtor  within  the  district  I  do  not  see 
that  anythine  torus  on  the  question  where  the  nTieet 
lives.  If  when  the  dient  from  withii#the  disAriet 
consults  the  solidtor  tiiis  latter  does  nothing  within 
the  district  there  is  nothing  to  complain  of.  The  test 
is  whether  the  act  is  done  within  the  radios.  I  hold 
that  such  an  act  is  done  by  the  posting  of  a  letter  to 
an  addressee  within  the  district  giving  advice  cr 
makinp^  a  demand,  as  tiie  case  may  be.  x  do  not  sea 
^any  distinction  between  the  acts  of  the  ^-*— ^" — ^ 
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upon  which  Kekewioh,  J.,  gave  judgment  against  the 

defendant  and  those  in  the  ease  before  me.  Writing 
'  to  the  registrar  o(  the  oonnty  court  within  the  district 
t      and  ^tting  money  from  him  is  the  same  for  all 

material  purposes  as  writing  to  the  debtor  himself 
L      and  recovering  the  money,  as  he  has  done  here.    I 

must  grant  an  injunction  to  restain  Uie  defendant  on 

terms  of  the  covenant. 


Judgmevd  for  the  plaintiff. 

Solicitors,  Arthur  Toovey  ;  Edgar  Bobim  d:  Clark, 


Chan.  Dir.       I 
Swinfen  Eady,  J.  | 


June  5. 


Oabdiff  Bailway  Co.  v.  Taff  Vale  Bailway 
Co.  (a.) 

Mailway  company — Statutory  powers — Junction  of  new 
line  with  existing  railu/ay-^Limits  of  deviation — 
Medium  Sbua—Hailway  Ulauees  Coniolidation  Act, 
1845  (8  <i^  9  Vict.  e.  20),  s.  15. 

Section  15  of  the  Bailway  Clauses  Consolidation  Act, 

i  1845,  as  to  the  distance  to  which  a  railway  company 

I  may  deviate  from  the  line  delineated  on  t?ie  parliamentary 

II  plans,  and  the  decisions  under  that  section  to  tJie  effect 
t  that  the  extreme  limit  of  deviation  is  to  he  found  by 
•i  pliteing  the  medium  fllum  of  the  proposed  line  upon  the 
,  line  of  donation  as  delineated  in  the  parliamentary  plan 
X  apply  only  to  the  construction  of  a  new  line  of  railway, 
,  and  not  to  a  junction  of  a  new  line  with  an  feting  line, 
£  according  to  the  princ^le  laid  down,  with  regard  to  the 
;  tatdening  of  an  eacisting  line,  in  Finck  v.  Lcmdon  and 
^  South- Western  Bailway  Co.,  38  W.  E.  513,  44  Ch.  D. 
\  330. 

\         Action. 

By  section  4  of  the  Cardiff  Bailway  Act,  1897,  the 

>     Cardiff  Bailway  Co.  were  empowered,  inter  alia,  to 

noake  and  maintain,  in  the  lines  and  according  to  the 

\    levels  shown  upon  the  deposited  plans,  a  r^lway 

oommendng  at  a  point  in  tiie  parish  of  Pontypridd 

[     and  terminating  by  a  junction  with  the  main  line  of 

the  Tkff  Yale  Bailway  at  Treforest. 

The  proposed  railway  was  situated  whoUy  to  the 
east  of  the  Taff  Yale  main  line,  and  consisted  only  of 
two  lines  of  rails,  the  Taff  Yale  Bailway  having  four 
[    lines. 

The  line  d  deviation  on  the  deposited  plans,  where 
,  the  proposed  line  intersected  with  the  T^  Yale  line, 
,  -wiM  drawn  on  the  west  side  along  the  centre  of  the 
,  Taff  Yale  line 'to  the  point  marked  as  the  termination 
I  of  the  junction,  including  only  the  two  eastern  and 
,   not  the  two  western  lines. 

By  their  statement  of  claim  the  plaintiff  company 
claimed  a  declaration  that  they  were  entitled  to  rafect 
a  junction  with  all  four  lines  of  the  Taff  Yale  Bailway 
Co.'s  line. 

Upjohn^  K.C.,  Moon,  K,C,,  and  E.  Ford,  iot  the 
plaintiffs. — In  measuring  the  extreme  limit  of  devia- 
tion on  the  western  side  we  are  entitled  under  section 
15  of  the  Bailway  Clauses  Act,  1845,  to  go  beyond 
tlie  limit  of  deviation  as  shown  by  the  line  delineated 
on  the  deposited  plan :  Armistead  v.  North  Stafford- 
Bhire  Bailway  Co.,  (1851)  20  L.  J.  C.  L.  N.  S.  249. 

Cripps,  K.C.,  and  W.  J.  Nolle,  for  the  defendants. — 
The  pJainlaffi  are  not  entitled  to  make  a  junction  with 
either  of  the  westernmost  lines,  but  only  with  the 
trwo  easternmost.  Armistead  v.  North  Staffordshire 
JSailway  Co.  does  not  apply  to  the  case  of  a  junction 
of  a  new  line  with  an  already  existing  line. 


(a.)  Beported  by  £.  Wavxll  Bidgbs,  Esq., 
rister-at-Law. 


The 
Bar- 


prindple  in  this  case  is  governed  by  Finck  v.  London 
and  South'Westem  Bailway  Co.,  38  W.  B.  513,  44 
Oh.  D.  330. 

Bowling  v.  Pontypool,  Caerleon,  and  Newport  Bail- 
way,  18  £q.  714,  was  also  referred  to. 

Upjohn,  K,C,,  in  reply. — In  Finck  v.  London  and 
South'Westem  Bailway  Co.  there  was  no  centre  Ime, 
or  medium  fllum,  delineated  upon  the  deposited  plan ; 
in  this  case  there  is.  Moreover,  that  case  applied 
only  to  the  widening  of  an  existing  line,  and  not  to 
the  junction  of  a  new  line  with  an  old  line.  I  sub- 
mit that  the  principle  decided  in  Armistead  v.  North 
Staffordshire  Bailway  Co,  applies  here. 

Payne  v.  Bristol  and  Exeter  Bailway  Co.,  6  M.  &  W. 
320,  was  also  referred  to. 

Faswbll,  J. — I  do  not  see  any  answer  to  Mr. 
Cripps*8  argument.  By  section  4  of  the  Act  of  1897 
the  Cardiff  Bailway  Co.  is  empowered  to  efflsot  a 
junction  with  the  Taff  Yale  Bailway  Co.  « in  the 
lines  and  according  to  the  levels  shown  on  the 
deposited  plans  and  sections."  According  to  the 
deposited  plan  the  line  of  deviation  is  plaoMl  whoUy 
to  the  east  of  the  two  western  lines.  To  tibis  I  have 
to  apply  section  15  of  the  Bailway  Clauses  Consoli- 
dation Act,  1845.  The  question  is,  do  the  decisions 
on  that  section,  relied  on  by  the  plaintiffs,  as  to  how 
the  extreme  limit  of  deviation  is  to  be  fixed,  apply  to 
the  present  case  of  a  junction  of  a  new  line  with  an 
already  existing  line.  I  do  not  think  so ;  this  case  is 
governed  by  we  principle  laid  down  in  Finck  v. 
London  and  SotUh-JFestem  Bailway  Co.,  and  there  can 
only  be  a  junction  with  the  two  easternmost  lines. 
The  plaintiffs'  claim  must  therefore  be  dismissed  with 
costs. 

Solicitors  for  the  plaintiffs,  Oribhle,  Oddie,  Sinclair, 
A  Johnson,  for  J.  S.  Corhett,  Cardiff. 

Solicitors  for  the  defendants,  Williamson,  Hill,  & 
Co.,  for  Ingledew  A  Sons,  Cardiff. 


K.  B.  Div.  1  .^  •« 

(Kennedy  and  Bidley,    JJ.)/  Apru  IB. 

LiYiRPOOL  Corporation  v.  West  Derby  Union 

ASSBSSMENT  COMMITTEE  AND  THE  WaYERTREB 

Oyerseers.  (a.) 

Bating — Free  library — Bateahle  occupation — Bateahility 
—Scientific  and  Literary  Societies  Act,  1843  (6  <fc  7 
Vict.  c.  36),  s.  1. 

A  free  public  library  established  and  maintained  by  the 
corporation  of  a  borough  under  statutory  provisions 
requiring  the  authority  to  provide  such  a  library,  but 
leaving  it  to  them  to  select  such  premises  as  they  might  be 
able  to  acquire  for  the  purpose,  with  pouters  to  transfer  at 
any  time  tJie  library  to  other  premises  and  to  dispose  of 
the  premises  previously  used  for  thcU  purpose,  in  which 
books,  newspapers,  and  periodicals  are  supplied,  is  not 
exempt  from  rating  on  the  principle  of  Lambetb  Over- 
seers V.  London  County  Council,  [1897]  A.  C,  625,  45 
W.  B.  Dig.  114,  as  capable  of  being  occupied  only  for  the 
benefit  of  the  public  nor  as  being  a  society  instituted  for 
the  purposes  of  literature  within  the  meaning  of  section  1 
of  the  Scientific  and  Literary  Societies  Act,  1843. 

Case  stated  by  the  Becorder  of  Liverpool  on  an 
appeal  against  a  poor  rate. 

The  corporation  of  Liverpool  were  rated  as  the 
occupiers  of  afree  public  library  situate  in  Picton-road, 
Wavertree,  at  £300  gross  and  £255  net  rateable 
value. 

(a.)  Beported  by  Erskine  BEm^Esq.,  Barrister-at- 
Law. 


634 


THE  WEEKLY  REPORTER. 


[Aug,  5,  MOB.]  VoL   UIL 


H.C.   LiYBBPOOL  OoBPH.  V.  WisT  Dkbby  Unioit  AssMirr.  GoHMiTTBB  &  Waysrtess  OvnsKm&s.    H.O. 


They  appealed  agaiost  the  rate  to  quarter  eessioni 
on  the  ground  (1)  uiat  they  were  not  liable  for  the 
rate  inasmnoh  ae  their  ooonpation  of  the  heredita- 
ment in  question  wae  in  respeot  of  a  building 
belonging  to  a  society  instituted  for  the  purpose  of 
Boience,  nterature,  or  the  fine  arts  exclusively  within 
the  meaning  of  the  Scientific  and  Literary  Societies 
Act,  1843,  and  exempt  according  to  the  provisions 
thereof ;  (2)  that  they  were  in  and  by  the  said  rate 
over-rated  in  respect  of  the  said  hereditament ;  and 
(3)  that  the  said  rate  was  in  other  respects  illegal, 
informal,  and  incorrect. 

The  appeal  was  heard  on  the  9th  of  June,  1904,  at 
lAveipool  Quarter  Seisions,  by  the  late  recorder, 
0.  H.  Hop  wood,  Esq.,  K.O.,  when  it  was  agreed 
between  the  parties  that  in  order  to  obtain  a  dednon 
on  the  real  question  whether  either  the  appellants  or  the 
Libraries  and  Museums  Oommittee  were  rateable,  the 
appellants  should  be  permitted  to  bring  forward  two 
additional  grounds  of  appeal — ^namely :  (1)  That  the 
appellants  were  not  occupiers  of  the  said  premises 
and  could  not  be  rated  in  respect  thereof ;  and  (2) 
that  there  was  no  rateable  occupation  of  the  said 
premises  by  the  appellants  or  by  anyone. 

By  consent  the  rate  was  confirmed  subject  to  a  case 
being  stated. 

Before  any  special  case  was  stated  the  late  recorder 
died  and  William  Pickford,  Esq.,  K.G..  was  appointed 
in  his  stead,  who  subsequently  stated  the  following 
oase»  the  shorthand  notes  of  the  proceedings  before 
the  late  recorder  being  by  consent  admitted  as 
evidence  for  the  purposes  of  such  hearing  and  deter- 
mination by  him. 

The  premises  in  question  were  opened  as  a  fx^ 
library  on  the  12th  of  May,  1903,  and  were  placed 
under  the  control  of  the  Libraries  and  Museums  Com- 
mittee by  the  appellants,  acting  under  the  provisions 
of  the  Liverpool  Libraries  and  Museums  Act,  1852, 
the  Liverpool  Improvement  Act,  1867,  the  Liverpool 
Oorporation  Act,  1889,  s.  7,  the  Local  Gbvemment 
Boa^  Provisional  Order  Confirmation  (No.  10)  Act, 
1895,  s.  2,  and  the  Liverpool  Oorporation  Act,  1900, 
B.  30.  The  premises  were  established  hy  the  appel- 
lants as  a  public  library  UDder  the  above  powers 
and  used  by  the  public  under  regulations  made 
by  the  appellants.  They  were  open  to  the  public 
during  the  appointed  hours  without  charge  or 
hindrance  except  as  shown  in  the  regulations. 

The  appellants  from  time  to  time  appointed  a  oom- 
mittae  under  the  Liverpool  Libraries  and  Museums 
Act,  1852,  and  delegated  to  that  comodttee  the  powers 
set  out  in  the  resolution  hereinafter  mentioned.  The 
oommittee  were  appointed  annually,  and  the  exerdse 
of  the  powers  delegated  to  them  was  subject  to  coa- 
firmation  or  rejection  by  the  appellants.  The  oom- 
mittee consisted  in  part  of  members  of  the  council 
and  in  part  of  persons  not  members  of  the  councO. 

The  comodttee  were  invested  with  the  control  and 
management  of  all  the  public  libraries  in  Liverpool, 
including  the  premises  in  question.  The  fund  avail- 
able to  the  appellants  and  the  committee  for  the 
maintenance  of  the  libraries  was  at  the  time  in  question 
derived  from  the  following  sources:  (1)  A  library 
and  museum  rate  of  l^d.  in  the  pound  collected  with  the 
poor  rate.  The  money  raised  by  the  said  rate  can  only 
be  used  for  the  purposes,  or  some  of  them,  which  the 
committee  it  appointed  to  manage  and  control.  (2) 
A  contribution  of  £250  per  annum  from  the  Liverpool 
Education  Oommittee,  being  part  of  the  annual  grant 
made  by  the  Imperial  Exchequer  out  of  the  proceeds 
of  national  taxes  to  that  committee,  and  allocated  by 
them  to  the  Libraries  and  Museums  Oommittee  for 
the  purchase  of  technical  books.  This  contribution 
might,  if  the  Technical  Instruction  Oommittee  so 
decided,  have    been   allocated   and  used  for  other 


technical  instruction  purposes.  (3)  Mooeya  derived 
from  fees  paid  by  the  puUic  for  admiwiosi  to  T 
given  on  premises  other  than  those  in 
arranged  and  controlled  by  the  libraries  and  1 
Oommittee.  (4)  Moneys  derived  from  finoa  imposed 
under  rules  and  regulations  in  respeot  of  booka  kqil 
beyond  tiie  allowed  period.  In  admtionto  the  books, 
newspapers,  and  other  publicationa  perclmaed  oat 
of  the  said  fund  the  app^lants  received  gjfti  of 
books  and  reports  of  societies  from  varions  aooroai. 
All  accounts  and  exposes  incurred  by  the  eoa- 
mittee  were  examined  and  certified  by  them  sal 
paid  by  the  city  treasurer  and  debited  to  the  siid 
fund. 

The  Libraries  and  Museums  Oommittee  eppolBisd 
two  librarians  and  certain  attendanta  to  dean  sad 
keep  order  on  the  premises.  The  books  boogkt  loc 
the  library  were  purchased  by  the  committee,  who 
also  had  the  custody  and  managoneot  of  its  affun 
and  of  the  premiies,  subject  to  oonfirmatioo  or  r^ee- 
tion  of  their  proceedings  by  the  council  as  zeqabed 
by  the  Act  of  1862.  No  person  resided  oo  tk 
premises.  Books,  furniture,  and  effeota  bekNigiag  to 
the  oorporation  and  held  for  the  purposes  of  tfat 
library  were  always  upon  the  premises,  mie  piesasM 
were  in  the  care  of  the  librarians  and  aervuits.  sad 


were! 

open  to  the  public  from  9  a.m.  to  9.30  p.m.    Hetbog 
was  received  by  the  appellants  or  hy  asy  cm  is 
respect  of  the  use  of  the  premises  or   the  omimtB 
except  certain  fines  for  detaining  books  cosinij  t» 
the  regulations.    The  premises  consisted  of  a  pmnl 
reading-room  for  men,  a  reading-room  for  bc^  m& 
a  reading-room  for  women,  and  contained  eoias  %W 
volumes  of  books  and  also  current  magaames,  wgrn- 
papers  and  directories.  Books  and  paperaooold  be  nsi 
on  the  premises,  or,  subject  to  theregulations  bookseorii 
be  taken  to  be  read  outside  by  members  of  tke  poUk 
whose  respectability  was  certified  by  two  livorpod 
ratepayers.    In  the  reading-rooms  booka,  nevipspsB, 
magazines,  and  directories  might  be  read  aodeoa- 
sulted.    The  reading-rooms  were  Isrgely  need  hj  the 
public  for  reading  newspapers  and  i>eriodicels  ol  te 
lighter  kind  as  well  as  for  reading  books.    They  «sn 
also  used  by  ladies  for  reading  ladies'  periodkaals  sad 
by  children  for  looking  at  children's  piotnre-bosta. 
A  minority  only  of  those  using  the  read^ig-roosss  £i 
so  for  the  purpose  of  reading  books  or  periofiesk 
devoted  to  more  serious  literature  or  adenoe  or  fas 
arts.      The  committee  in  1899    applied   vndsr  Iki 
Scientific  and  Literary  Societies  Act,  1843,  for  a  osti- 
fioate   of    exemption   of   the   lands   and    boiVBagi 
occupied  by  them  or  under  their  control  from  paj* 
ment  of  rates,  and  on  the  24th  of  November,  1899,  t 
certificate  of  exemption  was  granted.    That  oartifiosli 
was  duly  enrolled  at  the  quarter  sessiens  for  the  oit;^ 

It  was  contended  for  the  appellants  that  tliey  wsn 
not  the  occupiers  of  the  premises,  and  that  there  m 
no  rateable  occupation  either  by  the  app^lanta  or  bf 
the  oommittee,  and  that,  if  the  committee  were  is 
such  occupation  as  would  otherwise  have  made  tibsa 
rateable  to  the  relief  of  the  poor,  they  were  by  rsasw 
of  the  Scientific  and  Literary  Sodetiea  Aci*  1841 
exempt  from  being  rated. 

The  questions  for  the  court  were : 

1.  Were  the  appellants  in  oooupation  of  tki 
premises  P 

2.  Were  the  Libraries  and  Museums  Oomnittaa  is 
occupation  of  the  premises  ? 

3.  Were  the  premises  in  the  rateable  oecrnpatioB  ef 
the  appellants  or  the  Libraries  and  Museums  Oosb- 
mittee? 

4.  If  the  appellants  were  in  rateable  ooonpation  of 
the  premises,  were  they  exempt  from  rating  b?  ressoa 
of  the  Scientific  and  Literary  Sooietiea  Aflt»  1848,  soi 
the  certificate  ? 
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5.  If  the  Libraries  and  Museums  Oommittee  were 
in  rateable  oooupation,  had  they  become  exempt  from 
ratbg  by  reason  of  the  last-mentioned  Aot  and 
oertifioate? 

Carver,  K,C.,  and  F,  E.  Bmiih^  for  the  appellants. 
— ^Tbeie  is  no  rateable  oooupation  of  the  library  by 
the  oommittee  or  the  appellants,  and  therefore  the 
case  falls  within  the  decision  of  the  House  of  Lords 
in  Lambeth  Oversetrs  ▼.  London  County  Council,  [1897] 
A.  0.  625,  45  W.  B.  Dig.  114.    That  dedded  that 
Brookwell  Park,  a  park  used  by  the  public,  of  whidi 
the  London  County  Council  were  in  legal  possession, 
was  not  the  subject  of  rateable  occupation,  and  for 
the  same  reasons  as  were  there  urged  the  Ubrary  in 
the  present  case  ought  not  to  be  held  to  be  the  subject 
of  rateable  occupattoo.    The  appellants  are  merely 
ouBtodians  for  the  public,  and  the  public  cannot  be 
rated  as  an  occupier.    In  Hare  y.  Putney  Overseers, 
(1881]  29  W.  E.  721.  7  Q.  B.  D.  223,  it  was  held  that 
the  Metropolitan  Board  of  Works  had  no  beneficial 
oocnpation  of  Putney  Bridge  in  respect  of  which  they 
were  liable  to  be  rated,  and  therefore  that  decuion  is 
also  in  favour  of  the  appellants.    So  are  the  decisions 
given  Beg,  ▼.  8i,  Pancrcu  Assessment  Committee,  (1877) 
25  W.  B.  827,  2  a  B.  D.  581.  the  case  of  an  adver- 
tisiog  station,  and  Smith  ▼.  New  Forest  Union,  (1889) 
61  L.  T.  870,  37  W.  B.  Dig.  135,  a  case  of  vacant  land. 
Westminster  Corporation  v.  Johnson,  52  W.  B.  350, 
[1904]  2  K.  B.  737,  as  to  the  assessment  of  public 
sanitury  conveniences  to  the  land  tax,  is  distinguish- 
able, and  London  County  Council  v.  Erith    Church^ 
wardens,  42  W.  B.  330,  [1893]  A.  C.  562.  is  not  in  point, 
as  there  was  there  no  beneficial  occupation.    Farther, 
the  library  is  exempt  under  the  Scientific  and  Literary 
Societies  Act,  1843,  because  there  is  a  purely  voluntary 
element  in  tiie  way  in  which  it  is  supported.    The 
oommittee   is  the  "society"    and   the   library  the 
institution,  and  the   committee   are   not   liable   to 
support  it.    There  was  a  grant  also  by  the  education 
committee  to  the  library  of  books,  which  gift  would 
be  a  voluntary  contribution  within  the  Act:  Man^ 
Chester  Corporation  v.  McAdam,  [1896]  A.  C.  500,  45 
W.  B.  Dig.  68. 

F.  Marshall,  K,C,,  and  F,  A.  Oreer,  for  the  respon- 
dents.— The  present  case  is  not  governed    by  the 
BrockweU  Park  case,  which  was  founded  on  Hare  v. 
Ptiiney    Bridge    Overseers,    and  can  be  clearly  dis- 
tingnished,  for  there  is  a  great  difEerence  between  a 
public  road  and  public  park  and  a  valuable  library. 
The  contention  that  because  a  building  is  held  on 
trust  for  the  public  it  is  therefore  exempt  from  rating 
is  no  longer  tenable  in  view  of  the  decision  io  Jones  v. 
Mersey  Docks,  13  W.  B.  1069,  (1864)  11  H.  L.   C. 
443»    and  upon  the  principle  tnere  laid  down  the 
appellants  are  rateable.    Again,  in  West  Bromwich 
School  Board  v.  West  Bromwich  Overseers,  (1884)  13 
Q.  B.  D.  929,  53  L.  J.  M.  C.  153,  it  was  held  that 
the   school  board  were  rateable  in  respect  of  the 
sohool  because  the  hereditament  there  was  capable 
of    being  beneficially  occupied   by    a   hypothetical 
tenant,  and  the  same  consideration  applies  to  the 
library  in  the  present  case.    The  judgment  of  Bowen, 
li.  J.y  in  that  case  was  referred  to  with  approval  bv 
Ijord  Herschell  in  London  County  Council  v.  Erith 
Overseera.    Therefore,  the  library  being  capable  of 
oconpation   is   rateable.      The   appellants   are   not 
instituted  for  the  purposes  of  science,  literature,  or  the 
fine  arts  arts  exclusively,  nor  can  it  be  said  that  the 
property  belongs  to  the  committee.    Even  if  it  were 
so  beld  that  would  not  constitute  exemption  here  be- 
cause all  the  requirements  of  the  Act  before  exemp- 
tion can  be  claimed  are  not  f  ulfiilled.    In  view  of  the 
fact  that  a  rate  is  specially  levied  to  maintain  the 
librstfy»  it  is  idle  to  suggest  that  it  is  maintained  by 


voluntary  contributions.  A  reading-room  was  exempt 
under  the  Aot — Russell  Institute  v.  8L  Giles* s-in-tfi- 
Fields,  3  El.  &  Bl.  416— but  there  the  facts  were  dis- 
tinguishable, and  that  case  is  not  in  point.  It  is 
clear  that  the  corporation  and  not  the  oommittee  are 
the  occupiers  since  the  former  exercise  control  and 
can  dissolve  the  committee  at  any  time. 

Beg.  V.  London  School  Board,  (1885)  17  Q.  B.  D. 
738,  55  L.  J.  M.  C.  169,  was  also  referred  to. 

Carver,  K.C.,  in  reply,  referred  to  Cory  v.  Bristow, 
25  W.  B.  383,  (1877)  2  App.  Cas.  262. 

Kenksdy,  J. — I  have  come  to  the  conclusion 
myself,  although  I  quite  appreciate  Mr.  Carver's 
argument  and  the  force  of  it,  that  there  is  in  this 
particular  case  no  exemption  of  the  free  public  library 
from  rating.  The  proposition,  as  it  seems  to  me,  is 
this:  Her4  is  a  bmldmg,  with  its  furniture  and  its 
fitting^,  with  its  rules  and  its  regulations,  and  tiie 
land  on  which  it  stands,  which  is  unqnestionaUy 
controlled  by  the  corporation,  acting  through  tiie 
committee,  which  partly  consists  of  actual  members 
of  the  corporation  and  partly  of  persons  appointed 
by  the  corporation  from  outside,  which  praoticdly 
acts  like  any  other  committee  appointed  by  a  corpora- 
tion as  a  department  for  purposes  of  administration. 
That  being  so,  the  corporation  do  a  number  of  acts 
which  would  naturally  be  the  acts  of  those  who  are 
for  the  time  being  occupiers.  One  cannot  therefore 
leave  out  of  sight  the  suoject-matter  of  the  rate  and 
the  relation  of  the  public  authority  to  the  building. 

Now,   in   the    BrockweU   Park   case   and   in   the 
Putney  Bridge  ctue  the  property  was  for  all  purposes 
the  property  of  the  public  in  the  fullest  seme.    It 
teems  to  me,  therefore,  that  dealing  with  the  question 
of  occupation  apart  from  the  question  of  beneficial 
occupation,  a  point   so   much  insisted  on   in  Mr. 
Carver's  argument — rightly  insisted  on   and  fairly 
insisted  on — even  with  regard  to  that,  I  think  that 
the  character  of  the  proper^  cannot  be  left  out  of 
siffht  and  that  acts  which  might  be  in  a  sense  treated, 
when  you  have  property  clearly  not  the  property  of 
the  controlling  body,  as  acts  merely  of  custodians, 
may  nevertheless  be,  when  the  property  is  really  the 
property  of  the  administering  body,  treated  as  acts 
both  in  the  nature  of  and  as  evidence   of   actual 
occupation.     If  the  property  were  not  their*s  we 
might  treat  them  merely  as  custodians.    Now  here 
these     buildings     are     brought     under     statutory 
authority.     They  happen   to   be  buildings  bought 
by  the  corporation,  and  the  acts  in  this  case  are 
referable  to  occupation   and   the  character   of  the 
occupation,  although  the  corporation  are  bound  to  do 
these  acts  for  the  benefit  of  the  public.    Under  the 
Liverpool  Libraries  and  Museums  Act  of  1852  the 
council  first  of  all  is  to  establish  and  maint^iin  a 
"public"  institution.     Then  section  5  provides  for 
these  public  buildings  vesting  in  and  being  held  in 
trust  by  the  corporation,  "  and  shall  for  aU  time  be 
kept  iu  fit  and  proper  order  for  the  benefit  of  the 
inhabitants  of  the  borough  of  Liverpool  and  neigh- 
bourhood  thereof,  and   others   resorting   thereto." 
That  seems  to  be  a  provision  which,  as  applied  to 
property  acquired,  whether  by  purchase  or  lease, 
under  the  powers  of  the  statute,  is  justly  referable  to 
the  council  as  occupiers  iu  the  legal  sense  of  the  word 
and  not  merely  as  "  custodians  "  —  to  borrow  the 
word  of  the  House  of  Lords  in  the  BrockweU  Park 
case.    The  very  fact  that  it  is  only,  as  far  as  I  know 
and  as  far  as  authority  has  been  cited  to  us,  in  those 
two  special  cases  where  property  is  the  property  of 
the  public,  although  admimstered  and  maintained 
under  statutory  authority  by  some  public  body,  that 
any  exemption  has  been  made  from  the  lialulity  to 
rates  of  property  which  public  bodies  with  statutory 
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duties  hold  for  the  benefit  either  of  the  public  or 
portions  of  the  public,  seems  to  me  to  show  that  the 
central  fact,  referred  to  so  often  by  Lord  Halsbury 
and  Lord  Hersohell,  of  the  particular  character  of 
propertY  with  which  they  were  dealing,  or  something 
of  that  kind,  is  required  to  take  a  case  out  of  the  class 
of  cases  where  puluic  bodies  are  administering  property 
for  the  purposes  of  the  public  of  an  area  mote  or  less 
limited,  be  it  schools  or  other  institutiont,  or  pumping 
stations,  as  in  the  Erith  case,  and  are  under  public 
authority,  for  the  time  being  using  land  and  building^ 
thereon  and  machinery  placed  in  those  buildings  lor 
public  punKMet. 

In  all  wese  cases  although  the  purpose  is  public 
and  althoup^h  the  public  can  require  Uie  use 
of  the  particular  property  which  is  held  by  the 
public  body  for  those  purposes,  and  can  require 
it  to  be  dealt  with  in  aocoi  dance  witii  statutory 
rules,  the  property  is  none  the  less  subject  to  rates. 
In  this  case  the  property  unquestionably  may  at  any 
time,  when  it  is  no  longer  required  for  the  purposes 
of  the  Act,  be  sold  or  leased  and  may  be  the  subject  of 
purchase ;  and  the  fact  that  it  is  not  for  the  time 
being  anything  except  a  place  used,  subject  to  certain 
regulations,  for  the  public,  is  not  in  itself  sufficient 
to  take  this  building  out  of  the  list  of  rateable 
buildings  in  respect  of  the  occupancy  of  the  cor- 
poration. 

As  to  the  contention  based  on  the  Scientific  and 
literary  Societies  Act,  1843,  there  seems  to  me 
several  difficulties  against  the  appdlants  which 
,  have  not  been  met.  In  the  first  place  (and 
that  is  sufficient  for  me),  I  do  not  lee  that 
this  particular  society— if  either  the  corporation  or 
the  committee  in  respisct  of  this  library  can  be  cidled  a 
society,  or  treated  as  a  society— is  supported  either 
wholly  or  in  Bart  by  annual  voluntary  contributions. 
Neither  the  jb250  per  annum  from  the  educatbnal 
authority  nor  the  gifts  of  books  appear  to  me  to  be 
Yoluntai^  contributions  within  the  Act.  Farther, 
even  if  the  corporation  or  the  committee  was  "  a 
sodety  instituted  for  purposes  of  science,  literature, 
or  fine  arts  exdusiYely,"  that  would  not  cover  an 
institution  for  the  acquisition  of  knowledge  from 
newspapers.  But,  be  that  as  it  may,  it  is  sufficient 
for  my  view  to  say  that  this  clearly  does  not  fall  as 
an  institution  within  the  meaning  of  the  section. 

I  am  of  opinion,  therefore,  that  the  case  ought  to 
be  decided  in  favour  of  the  respondents. 

BiDLiT,  J. — I  also  have  come  to  the  conclusion 
that  this  rate  ought  to  have  been  maintained.  The 
hereditaments  in  question  are  not  within  the  meaning 
of  the  decision  in  the  Brockwell  Park  and  Putney 
Bridge  ooms,  which,  speaking  generally,  we  may  regard 
as  two  cases  standing  by  themselves,  though  there  is 
another  class  of  property,  which  has  been putalong  with 
them — ^namely,  sewers— which  in  one  of  the  cases  that 
came  before  the  court  were  held  not  to  be  rateable. 
Upon  the  other  side  there  is  a  long  string  of  decisions 
since  the  case  of  Jones  v.  Mersey  Docks,  in  which  it  has 
been  decided  from  time  to  time  that  although  lands 
are  held  for  public  purposes  they  are  not  on  that 
account  exempt  from  rateability*  It  was  held  other- 
wise formerly,  but  since  the  decision  in  Jones  v. 
Mersey  Docks  that  is  the  law  which  has  been  con- 
stantly followed.  I  think  that  the  case  of  Lambeth 
Overseers  v.  London  County  Council  is  the  first  and  the 
main  decision  to  which  we  must  turn,  and  we  must 
look  at  that  and  see  how  it  was  that  Brockwell  Park 
was  there  held  to  be  incapable  of  being  rated.  It 
wa«  for  two  reasons :  First,  that  there  was  no  occu- 
pation of  it  in  anybody ;  and,  lecondly,  if  there  were 
any  occupation,  it  was  not  an  occupation  of  any 
benefit— it  was  not  a  beneficial  occupation.     Lord 


Herschell,  in  giving  his  judgment,  distinguished  that 
case  from  London  County  Couneii  v.  Erith  Overseers. 
Perhaps  Hare  v.  Putney  Overseers  ought  to  be 
mentioned,  as  that  case,  on  the  facts  that  appear  to 
me  material,  cannot  be  distinguished  from  Lambeth 
Overseers  v.  London  County  Council.  1  wish  to  point 
out  the  reason  why  the  cases  are  exactly  alike  is  that 
in  the  Putney  Bridge  case  there  was  an  obligatinB, 
similar  to  that  attaching  to  the  Londoo  County 
Ooundl  in  the  Brockwell  Park  ease,  upon  the  Metro- 
politan Board  of  Works  to  hold  the  bridge  for  ever 
for  the  benefit  of  the  public ;  and  it  was  upon  that 
ground  that  the  bridge  was  held  not  to  be  snbjeet  to 
occupation,  and  therefore  not  rateable.  Thoee  two 
cases  are  the  authorities  upon  which  Mr.  Oarver 
claims  that  this  rate  ought  not  to  have  been  made. 

Upon  the  other  side  there  are  the  sdhocd  board  oasei 
and  the  Erith  case  with  regard  to  the  paniping- 
station,  which  perhaps  is  most  convenient  to  discos, 
although  there  are  man^  others  besides.    ^Die  EriA 
case   was    the   cue   wmch    was    distingniahed    m 
Lambeth  Overseers  v.  London  County  Council  by  Laid 
Herschell,  who  said  it  had  no  application,  beoaoas 
there  the  limd  on  which  the  jpumpog-st^tioBs  wen 
constructed,  and  the  rateabifity  of  whi^  was  ia 
question,  was  not  hy  the  statute  dedicated  to  that 
use.    Nor  was  it  affected  by  any  statute  at  all;  bat 
there  was  a  duty  on  the  Lcmdon  County  Ocmmi  to 
make  outfall  works,  which  would   get  rid  d  fts 
sewage,  and  one  of   those  outfall   sewers   wis.  m 
long    as    they    used    that    method,    of    neoea&y 
a    pumping-station.     So   far    the   duty    was   eae 
to     the     public.      It    was     on    behalf     of    thi 
public   that  the  thing   had   to   be   done.      Tbwe 
was  no  statute  that  dedicated  the  pumping-stetioBstB 
that  use.    On  the  other  hand  mere  was  a 


dedicating  Brockwell  Park  to  the  pubBo  nee.    The 
London  County  Council  could  plaoe  their  pnapiBg- 


station  where  they  pleased ;  they  could  not  take  away 
Brockwell  Park  and  plaoe  it  where  thcY  wiafaed.  U 
they  removed  the  pumping-stations  ebewbere  and 


adopted  some  other  method  of  disposing  of  the  i 
they  coidd  sell  or  let  the  land  to  a  tenant 
the  use  of  it  would  be  unrestricted.  I  think  the  assH 
distinction  can  be  drawn  here  because  there  is  no 
statute  dedicating  this  library  site  to  the  pnblic  ss 
there  was  in  the  Brockwell  Park  case. 

In  the  Erith  case  Lord  Herschell,  •maog  otte 
authorities,  dted  West  Bromwich  School  Board  t.  Wed 
Bromwich  Overseers,  and  quoted  from  the  judgment  ol 
Bowen,  L. J.,  in  that  esse,  and  that  reasoning  ajjpfcs 
exactly  in  the  present  case.  It  was  adopted  by  Lord 
Henchell,  and  it  supplies  a  good  distinction  which  we 
ought  to  follow  between  the  two  cases  whidi  ace  oa 
the  one  side  of  this  question  and  the  long  strmg  oi 
authorities  which  are  upon  the  other.  ^  I  c»tainly 
thhik  it  would  be  an  extension  of  the  principle  upon 
which  the  Brockwell  Park  and  the  Puinejf  Br%dg9  eases 
were  decided  if  we  were  to  hold  that  it  extended  to 
the  present  case. 

Here  it  lies  on  those  who  say  that  the  public  Ufacaiy 
is  not  rateable  to  show  why,  and,  I  think,  for  the 
reatons  I  have  given,  that,  although  the  argumesit  is 
one  well  worthy  of  consideration,  according  to  my 
judgment  it  is  not  well  founded,  and  that  as  theae  two 
authorities  do  not  apfdy  in  their  facts  and  are  not  on 
all  fours  with  the  present  case,  weooght  not  to  extend 
their  principle. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  F.  Venn  db  Oo^  km 
E,  B.  Pickmere,  Liverpool. 

Solicitors  for  the  respondents,  Sharpe,  Pna^xr,  ^  Ce^ 
for  Cleaver,  Eclden,  &  Co.,  liverpooL 
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(Lord  Alyeritone,  L.G.J..  and  >  April  14. 

Kennedy  and  Ridley,  JJ.)     J 

NOBLBTT  V.  HOFKINSON.  (a.) 

Licensing  law — Opening  during  prohibited  Aotira — Com- 
pUtum  of  sale — Appropriation — Delivery,  w?ien  a 
material  part  of  the  contract — Licensing  Act,  1874 
(37  (k  38  Vict.  c.  49),  s.  9. 

If  a  term  of  t?ie  contract  Jor  the  sale  of  intoxicating 
liquor  is  that  it  he  delivered  during  the  period  when  the 
licensed  premises  are  required  to  he  closed,  then — Lord 
AlvOTBtone,  L.O.J.,  avA  Kennedy.  J.  (Ridley,  J.,  die- 
seniing) — whether  the  said  intoxicating  liquor  be  appro- 
jmatA  to  the  purchaser  or  not,  if  delivery  takes  plaoe  in 
purstiance  of  the  contract  during  prohibited  hours,  an 
offence  is  committed  under  section  9  of  the  Licencing  Act, 
1874. 

Case  stated  by  the.  justioes  of  the  oonnty  borongh 
of  Bury. 

The  material  paragraphs  were :  (1)  An  information 
-was  laid  on  the  7th  day  of  NoTember,  1904,  nnder 
aeotion  9  of  the  Licensing  Act,  1874,  by  R.  Noblett, 
snperintendent  of  police  of  Bary,  against  J.  Hopkin- 
aon,  of  the  Hope  and  Anchor  pablio-honse,  Bolton- 
atreet,  Bury,  for  that  the  respondent  on  the  6th  day 
of  November,  1904,  then  being  a  licensed  person  for 
the  sale  of  intoxicating  liqaor  by  retail  in  his  honse, 
did  nnlawfoll]^  open  h&  said  premises  for  the  sale  of 
intoxicating  liqaor  daring  part  of  the  time  that  his 
said  premises  were  reqnirod  to  be  closed — ^to  wit,  at 
7.65  o'clock  in  the  morning,  the  said  day  bttng  Son- 
day,  contrary  to  the  form  of  the  statute  in  soch  case 
made  and  provided,  and  after  hearing  the  evidence 
we  dismissed  the  said  information. 

(6)  It  was  explained  on  behalf  of  the  respondent, 

whioh  explanation  we  accepted  as  the  fact,  Uiat  on 

Saturday,  the  5th  of   November,   1904,  two  men, 

Doherty  and  Shedwell,  were  engaged  deamng  fines 

at  Bory  St.  Edmunds  and  went  to  the  respondent's 

honse  dnrhig  the  time  his  licensed  premises  were 

allowed  to  be  open,  when  Doherty  asked  the  resj^- 

dent  if  he  conld  have  half  a  gallon  of  beer,  and  if  it 

ooold  be  sent  down  to  them  on  Sondav  morning,  the 

6th  of  November,  1904.    Doherty  paid  for  the  beer, 

and  directly  afterwards,  before  dosing  timCi  half  a 

f^aUcfn  of  beer  was  drawn  and  pat  into  a  bottle 

belonging  to  the  respondent  and  then  corked  and  pnt 

oo  the  bar  counter  bv  the  respondent's  son,  and  sub- 

seqaently  taken  by  him,  about  dosing  time,  to  the 

brewhonse  stable  within  the  curtilage  of  the  licensed 

preniises,  whence  it  was  taken  by  him  on  the  said 

Sunday  morning  and  given  to  the  barman  behind  the 

oonnter  on  the  ucensed  premises  to  deliver  to  the  two 

iii<»n.     It  was  admitted  In  evidence  by  the  respondent 

that  at  the  time  of  the  sale  of  the  B%id  beer  on  the 

said  Saturday  he  agreed  to  deliver  the  beer  during 

prohilnted  hours  on  the  said  Sunday  to  the  two  men 

Doherty  and  Shedwell,  and  that  the  beer  was  delivered 

luTinc^  prohibited  hours  on  the  said  Sunday  by  the 


(8)  We,  the  said  justices,  were  of  opinion  that  the 
I  ale  of  beer  referred  to  was  complete  bv  payment  for 
tnd  appropriation  of  the  specific  gooas  on  the  said 
laturaay,  and  we  found  as  a  matter  of  fact  that  the 
>eer  was  paid  for,  drawn,  put  in  a  bottle,  corked  up, 
et  aside  and  specifically  appropriated  on  that  day, 
kzid.  the  proper^  in  the  goods  passed  under  that  con- 
r&ct>  And  that  in  delivering  the  beer  referred  to  on 
be  ssdd  Sunday  during  prohibited  hours  the  respon- 
ent  did  not  open  his  house  for  the  sale  of  intoxicate 

(€K.)  Beported  by  Maubioa  N.  Dbttoqueb,  Esq., 
Barrister-at-Law. 


ing  liquor  within  the  meaning  of  section  9  of  the 
Licensing  Act,  1874. 

The  question  of  law  arising  upon  the  above  state- 
ment is :  Were  we  right  under  the  circumstances  in 
holding  that  intoxicating  liquor  having  been  ordered 
of  the  respondent,  paid  for  and  specifically  appro- 
priated during  the  time  the  licensed  premises  were 
allowed  to  be  open,  the  fact  that  the  beer  was  delivered 
by  him,  through  Ids  barman,  daring  the  period  when 
his  premises  were  required  to  be  closed,  constituted  no 
offence  of  opening  his  house  for  the  sale  of  intoxica- 
ting liquors  during  prohibited  hours. 

Section  9  of  the  Licensing  Act,  1874,  enacts :  "Any 
person  who,  during  the  time  at  whioh  premises  for 
the  sale  of  intoxicating  liquors  are  directed  to  be 
dosed  by  or  in  pursuance  of  this  Act,  seUs  or  exposes 
for  sde  in  such  premises  an^  intoxicating  liquor,  or 
opens  or  keeps  open  his  premises  for  the  sale  of  in- 
toxicating liquors,  or  allo«ra  any  intoxicating  liquors, 
although  piuohased  before  the  hours  of  dodng, 
to  be  consumed  in  such  premises  shall  for  the  first 
offence    .    .    ." 

Kershaw,  for  the  appellant. — ^Assuming  that  the 
beer  was  appropriated  on  the  Saturday  night,  still 
the  delivery  of  the  beer  on  the  Sunday  constituted  a 
sale  for  the  purposes  of  the  Licensing  Acts,  in  which 
the  same  tecbntcd  meaning  is  not  to  be  given  to  the 
word  sale  as  is  in  law  givea  to  it  in  the  general  case. 
The  object  of  the  Acts  it  to  restrict  the  sale  on 
Sundays.  Thus  section  62  of  the  Act  of  1872,  in 
dealin|^  with  the  question  of  evidence  of  sale  or  con- 
sumption of  intoxicating  liquor,  says  :  "If  the  court 
be  satisfied  that  a  transaction  in  the  nature  of 
a  sale  took  place."  There  would  have  been 
no  contract  at  all  if  the  respondent  had  refused  to 
ddiver  the  beer  on  the  Sundav,  and  therefore  the 
delivery  was  a  material  part  of  the  sale,  as  referred  to 
by  Ohanndl,  J.,  in  Saunders  v.  Thorney,  (1898)  62 
J.  P.  404.  [Lord  Alvbestowb,  L.C.J.— Iu  the 
unreported  case  of  Mackenzie  v.  Spear,  referred  to  in 
the  Licensed  Victuallers'  Annual,  1903.  at  p.  197,  the 
court  hdd  that  delivery  to  a  woman  on  Sunday  during 
prohibited  hours  was  not  opening  the  premises.] 
That  case  can  be  distinguished  on  the  ground  that  the 
woman  intended  to  return  on  the  Saturday  and 
obtain  delivery,  bat  droumstances  prevented  her. 
Delivery  on  Sunday  was  no  part  of  the  contract  In 
this  case  the  premises  were  opened  for  the  sale  of 
intoxicating  liquor:  Commissioner  of  Police  v.  Roberts, 
52  W.  B.  560,  [1904]  1  K  B.  369  Secondly.  I  sub- 
mit that  there  wm  no  evidence  of  appropriation.  In 
FletU  V.  BeaUie,  [1896]  1  Q.  B.  519,  44  W.  B.  Dig.  90, 
an  authority  dted  against  me,  the  evidence  of  appro- 
priation was  indisputable. 

Fitch  {Oeo.  Elliott  with  him),  for  the  respondent.— 
Sale  mast  have  its  striot  legal  meaning.  Section  9  of 
the  1874  Act  is  more  stringent  against  opening  during 
prohibited  hours  than  the  amended  section  24  of  the 
1872  Ajoi—e.g.,  "although  purchased  before  the 
hours  of  dosing,"  but  it  does  not  change  **  sale  "  into 
<  <  sale  or  ddivery."  The  j  udgments  of  Day  and  Wills, 
JJ.,  in  Fletts  v.  BeaUie  are  d^nsive  in  my  favour. 

He  referred  also  to  Brewer  v.  Shepherd,  36  J.  P. 
373 ;  Lloyd  v.  Bamett,  82  L.  T.  804,  48  W.  B.  Dig.  95 

Kershaw  replied. 

Lord  ALYBBSTOifB,  L.C.J. — I  confess  I  have  con- 
siderable doubt  as  to  whether  I  have  arrived  at  a 
right  condusion,  but  I  must  give  expression  to  the 
judgment  I  have  formed.  Mr.  Kershaw  took  two 
points.  Firstly,  the  delivery  of  this  beer  on  the 
Sunday  morning  was  of  the  essence  of  the  contract 
between  the  parties.  He  says  he  is  entitled  to  draw 
the  oondnsion  that  the  beer  would  not  have  been 
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purchased  at  all  unleM  it  was  to  be  SaDday-beer. 
Secondly,  there  was  not  sufficient  evidence  of  appro- 
priation.   It  is  said  that  the  licensed  victualler  merely 
put  beer  into  a  bottle  and  put  it  aside  with  the  inten- 
tion to  deliver  it  the  next  morning;   there  was  no 
evidence  that  the  purchaser  consented  to  the  appro- 
priation of  that  beer,  as   was  the  case  in  Pletts  v. 
Beattie,  [1896]  1  Q.  B.  519.    I  think  what  we  have  to 
consider  under  section  9  may  to  a  certain  extent  bn  a 
different  question  to  what  we  have  to  consider  under 
section  3— namely,  as  to  where  the  sale  actually  took 
place.      It   seems   to   me   for   some    purposes   the 
question  may  be  different    Mr.  Fitch  relies  on  the 
statement  that  the  property  had  passed  under  the  con- 
tract.   That  is,  I  think,  an  inference  of  law  drawn 
by  the  magistrate  from  Uie  facts,  and  I  think  it  is 
material  to  see  what  the  facts  are.    They  are  set  out 
in  paragraph  6  :  "  Two  men  went  to  the  respondent's 
house  during  the  time  his  premises  were  allowed  to  be 
open,  when  Doherty  asked  the  respondent  if  he  could 
have  half-a-gallon  of  beer  and  if  it  could  be  sent 
down  to  them  on  Sunday  morning."     I  think  the 
inference  is  that  he  would  not  have  bought  the  beer 
unless  he  got  it  delivered  on  Sunday.    <*  Then  he  paid 
for  the  beer,  and  directly  afterwards,  before  closing 
time,  half-a-gallon  of  beer  was  drawn  and  put  into  a 
bottle  belonging  to  the  respondent,  then  corked  and 
put  upon  the  bar  counter  by  the  son,  and  subse- 
quently taken  by  him  about  (dosing  time  to  the  brew- 
house  stable  within  the  curtilige  of  the  licensed  pre- 
mises."   I  do  not  think  there  was  evidence  that  what 
was  done  was  done  under  license  of  the  purchasers. 
It  was  done  bv  the  vendor  in  the  performance  of  his 
contract.    '<  He  agreed  to  deliver   the  beer  durfaig 
prohibited  hours  on  the  said  Sunday."    That  is  a 
statement  that  he  was  party  to  the  contract  that 
the  beer  should  be  delivered  on  the  Sunday.    Taking 
the  second  point,  I  think  he  was  right  in  his  conten- 
tion that  there  was  not  sufficient  evidence  of  appro- 
priation of  the  beer  in  tiie  sense  that  the  acts  done  by 
the  barman  were  acts  done  as  agent  for  the  purchaser. 
I  should  have  come  to  the  conclusion  that  if  the  beer 
had  been  drawn  on  Saturday  night  and  the  publican 
had  said  **  I  am  sorry  the  bottle  is  broken,"  he  would 
have  had  to  deliver  another  bottle.    I  think,  there- 
fore, there  was  not  sufficient  evidence  of  appropria- 
tion.   It  is  true  that  the  justices  say  *<  paid  for  it  and 
put  it  in  a  bottle,  &o."    1  do  not  think  that  meant 
put  it  aside  witii  the  consent  of  the  purchaser.    That 
oonduiion  would  be  sufficient  to  justify  me  in  allow- 
ing the  appeal.    I  do  not  wish  to  shirk  the  more 
difficult  p^  of   the  question.    I  think  there  was 
evidence  under  section  9.    It  really  comes  to  this, 
whether  we  should  adopt  the  words  of  Channell,  J., 
in  Saunders  v.  Thomey,  where  he  says,  "I  think  a 
person  opens  his  premises  within  the  meaning  of  the 
section  where  he  opens  them  for  carrying  out  any 
material  part  of  the  contract."  . .  ,    .. 

I  shall  adopt  the  rule  of  Ohannell,  J.  I  thmk  if 
any  part  of  the  bargain  and  sale  involves  the  keeping 
open  the  premises  for  the  delivery  of  the  beer,  I 
t>iinV  the  mischief  aimed  at  by  the  section  occurs,  and 
the  offence  has  been  committed.  I  come  to  the  con- 
clusion that  Dohoty  did  bargain  that  if  he  bought 
the  beer  it  should  be  delivered  to  him  from  the  public- 
house  on  the  Sunday.  For  the  purposes  of  to-day  the 
question  in  the  PleU$  case  does  not  affect  us.  The  only 
question  there  under  section  3  was  whether  or  not  the 
transaction  took  place  upon  licensed  premises,  and 
whether  the  purchsser  had  authorized  the  traveller  to 
act  as  his  agent.  With  regard  to  the  Mackenzie  case, 
1  have  no  doubt  that  the  judgment  did  proceed  on 
the  principle  to  which  Channell,  J.,  called  attention, 
and  that  in  that  case  there  had  been  an  ordinary 
bargain  and  eale  and  an  intended  delivery  within 


licensed  hours.  The  goods  had  been  sold  on  thi 
Saturday  and  intended  to  be  delivered  upon  &i 
Saturday  night.  It  was  not  part  of  the  tannetiofi 
at  all  to  deliver  on  the  Sunday,  although  the  voma 
came  on  the  Sunday  and  took  the  boltlei  of  beer 
away.  I  do  not  think  the  decision  in  that  osn  kid 
down  any  principle  which  prevents  me  fron  nm 
that  this  bargain  for  delivery  on  Sunday  necewtitM 
the  premises  being  opened  within  the  mesomg  d 
section  9  for  the  sale  of  intoxioatiog  liquor,  wta 
they  are  open  for  any  material  part  of  thebirgn 
and  sale.  I  have  expressed  my  opinion  on  the  mad 
point.  On  both  grounds  the  ^peal  ihosld  k 
allowed. 

Kennedy,  J. — I  am  of  the  same  opinioD.  It  wm 
to  me  that  nothing  is  more  likely  to  deifaoy^^ 
manifest  intention  of  the  Legislature  in  ereitiii| 
prohibitive  hours  for  the  sale  of  intoxicating  liqaoa 
on  Sunday,  if  a  bargain  is  held  to  be  Koodwbmi 
person  comes  to  licensed  premises:  "I  W*™ 
gallon  of  beer  providing  you  deliver  it  to  medsnii 
prohibited  hours  on  Sunday."  What  ii  thi  ml 
transaction  here.  I  do  not  know  what  the  )««• 
meant  by  sufficient  appropriation.  What  kW"~ 
was  this:  that  Doherty  stid,  «« Gsn  I  hivt  •  Uf 
gallon  of  beer  to  be  sent  down  to  m  mi 
prohibited  hours  on  Sunday?"  The  pohto  ij 
"  Yes,  you  can."  Doherty  pays  the  prioi  lor » 
beer,  but  does  nothing  more.  ,  .   . 

Now  in  PleUs  v.  BeaUie  there  was  •PPWP*' * 
the  strictest  sense  of  the  word,  not  ooly*"*^ 
by  the  purchaser  by  written  notice,  bntaolnM 
the  seller,  who  took  six  botties  and  labdledthea^ 
the  purchaser's  name  and  put  them  into  a  box.  B*i 
all  the  publican  did  was  to  put  the  beer  intoJ^JJ! 
bottie,  cork  it,  and  put  it  on  the  bar  oomiter.  wM"J» 
was  taken  by  the  son  to  the  brewhouse  itobM^ 
the  curtilage  and  handed  to  the  barman  ^^^**l 
on  Sunday  morning.  It  seems  to  me  oieir  m^ 
before  the  beer  reached  the  hands  of  Doho^*^ 


this  particular  half  gallon  of  beer ;  the  thinj;  p«JJf 

for  you.    You  are  the  master,  I  am  not*    WJJ 

not.    No  property  passed  in  that  sense.   8g« 

for  myself,  I  agree  with  what  my  lord hsiMSiy 

the  first  point.    It  seems  to  me  whatever  th^^ 

trates  may  choose  to  say  in  paragraph  \*7"^ 

absolutely  faU  to  justify  the  oooolusion  th^ 

was  a  sale  of  particular  beer,  of  a  partiooUr  WV« 

beer.    I  think,  witii  great  diffidence  to  ^"^^ 

Eidley,  if  a  man,  pointing  to  a  row  of  W»V •• 

shelf  in  a  public-house,  said,  "I   went  tto«  » 

botties,  and  I  will  pay  for  than  now,  bat  yoa sw» 

deliver  them  to  me  to-morrow   duziog  P'^*-* 

hours"  ;  I  think  the  deUvery  under  thoej*^ 

stances  would  be  a  material  psit  of  the  t^^^f^L 

sale  and  would  be  an  act  within  the  stiW»^ 

this  sectioD.    Where  there  is  a  complete  «»^ 

may  be  that  delivery  during  prohibited  hoo«  .^ 

constitute  no   violation    of   the  «*•*'**•»  'VjLji 

ifocAjeiwie  case,  where  it  was  no  term  ofthe  oj^ 

to  deliver  during  prohibited  hours,  buthysa  i«^ 

the  botties  of  beer  remained  on  the  P""2l!*i'ILi 

an  accident  were  delivered  during  P«^fJ?"S 

So  if  a  man  purchases  botties  of  beer  ^»»°J^,2 

anything  about  the  day  for  d^^i^^T*  *^*jrl 

the  next  day  during  prohibited  hours  hett»» 

publican,  "  Will  you  let  me  have  tt»",y^^i, 

not  prepared  to  say  the  publican  woiuahi»o"  ^ 

m^y  handing  him  the  botties.    Thewiois*^ 

opinion  that  the  decision  of  the  justices  wis  wr«s' 

I      Eidley,  J.— Idonot  disMotfromttsHl^ 


VoL  Lm. 


[Aug.  6, 1906.] 


THE  WEEKLY  REPORTER. 


689 


High  Cottbt. 


'  Thb  Abhtow." 


High  Cottbt. 


of  the  oonrt  beoauie  on  the  facts  I  find  there  is  no 
appropriation  of  the  beer.  If  I  had  oome  to  a  di£Fer- 
eat  oonelnsion  on  the  facte,  I  should  have  held  that 
the  decision  of  the  jostioes  was  right.  I  shonld  like 
for  a  moment  to  look  at  the  section  and  see  how  it 
deals  with  the  question  of  sale.  My  brother  Kennedy 
sayi  if  deliyery  on  Sunday  during  prohibited  hours  is 
a  term  of  the  contract,  it  must  come  within  the 
offence  created  by  the  1874  Act.  In  my  opinion  on 
the  words  of  the  section  it  does  not  come  within  the 
Act  [His  lordship  read  the  section.]  I  think  that 
the  section  must  oe  read  in  accordance  with  the 
words  as  they  are,  and  not  as  we  would  wish  to  find 
them.  Section  62  of  the  1872  Act  says,  **  In  proving 
the  sale  or  consumption  of  intoxicating  liquor  for  the 
purpose  of  any  proceeding  relative  to  any  offence 
under  the  Act  ...  if  the  court  be  satisfied  that 
a  transaction  in  the  nature  of  a  sale  took  place.  .  •  ." 
It  is  not  neceisary  that  that  should  be  read  into 
section  9  of  the  1874  Act,  but  it  is  connected  with 
the  subject  and  comes  very  near  to  the  matter  with 
which  section  9  is  dealing— was  there  a  transaction 
"in  the  nature  of  a  sale"  on  Sunday?  I  shoidd 
have  said  not.  Upon  the  question  whether  delivery 
is  to  be  regarded  as  a  necessary  part  of  the  sale,  the 
case  of  Saunders  v.  Thorns  has  been  dted,  in  which 
there  is  an  observation  of  Ghannell,  J.  I  agree  in 
that  case  there  was  no  appropriation  of  the  bmr,  and 
that  was  the  main  consideration  why  Bussell,  L.G.J., 
gave  the  decision  he  did,  with  wmoh  Ohannell.  J., 
agreed.  If  the  appropriation  is  not  complete  delivery 
is  part  of  the  contract.  If  the  appropriation  is  com- 
plete, the  sale  is  at  an  end  and  deuvery  is  no  part  of 
the  sale  itself.  I  should  like  to  refer  to  FletU  v. 
BeaUie.  There  it  was  a  question  whether  the  sale 
was  complete  at  Burnley  although  delivery  took  place 
at  Accriagton.  Day,  J.,  says :  "In  my  judgment 
there  was  a  complete  sale  at  Burnley  and  an  appro- 
priation of  the  goods  there.  Nothing  was  left  but 
to  deliver  and  pay  for  the  goods,  which  was  done  in  due 
oonrse."  Wills,  J.,  uses  expressions  to  the  same  effect. 
I  consider  where  the  appropriation  is  complete 
delivery  is  no  part  of  the  sale. 

Appeal  aUowed. 

Solicitors  for  respondents.  Snow,  Fox,  A  ffiggineon. 

Solicitor   for  respondent,  Bentley,  for  Bertwiaile, 
Bury. 
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(a.) 


AdmiraUy — Colluion — Crosatng  veueU — Arte.  19  and 
22  Riuee  for  Preventing  Collieione  at  SeaSiver 
Mumber, 

The  plaintiffs'  vessel  was  proceeding  up  the  Humber  on 
the  starboard  side  of  the  channel  between  the  Bull  and 
the  Cleeness  buoys  on  a  course  N,  W.  magnetic,  making 
about  eight  knots.  The  defendants'  vessel  was  outward 
hounds  and  making  about  ten  knots  over  the  ground  on  a 
course  S.E.  by  E,iE,  magnetic,  A  collision  occurred 
at  a  place  very  dose  to  the  Cleeness  buoy.  The  vessels 
approached  green  to  red,  and  the  defendants'  vessel,  being 
iatnmed  up  dose  to  the  buoy,  struck  the  plaintiffs*  vessel 
on  the  starboard  side  about  thirty  fed  abaft  the  stern, 
doing  considerable  damage. 

The  Court  hdd  that  the  facts  of  the  case  showed  thai 
both  vessels  were  to  blame.  It  considered  t?uit  the  crossing 
rule  ought  to  have  been  observed  in  that  locality,  and 

(«.}  Beported  by  Gwynns  Hall,  Esq.,  Barrister- 
at-Law. 


therefore  the  plaintiffs'  vessd  ought  to  have  kept  her 
course  and  speed,  and  thai  the  defendants'  vessd  ought 
not  to  have  attempted  to  cross,  buJt  should  have  stopped  her 
engines  and  reversed. 

Action. 

AspinaU,  K.C,  and  Balloch,  for  the  plaintiff f. 

Robson,  K,C.,  and  Butlin,  for  the  defendants. 

The  facts  sufficiently  appear  from  the  judgment. 

GK)SBLL  Basnbs,  J.,  in  giving  judgment,  said :  In 
this  case  a  collision  took  place  between  The  King 
Stephen  and  The  Ashton,  at  about  one  o'clock  in  the 
morning,  on  the  11th  of  May  last.  According  to  the 
two  pr^imtnary  acts  the  collision  is  put  by  the  plaintiff 
as  occurring  <*  in  the  Biver  Humber  in  the  vicinity  of 
Oleeness  buoy,*'  and  by  the  defendants  as  ocouring  in 
the  Biver  Humber  ''a  little  above  Cleeness  huoy.*' 
The  actual  angle  at  which  this  collision  took  place  is 
not  substantiiSly  in  dispute.  Drawings  have  been 
put  in  which  show  it,  I  think.  The  Ashton,  with  the 
starboard  side  some  distance  from  the  stem,  came 
against  the  port  side  of  The  King  Stephen,  and  the 
vessels  were  both  damM^ed.  Now,  the  plaintiffs'  case 
is  that  The  King  Stephen  was  coming  in  from  the 
North  Sea  fishing  grounds  to  Qrimsby,  with  a  cargo 
of  fish,  and  was  comiog  up  on  the  starboard  side  of 
the  channel,  between  tne  Bull  buo^  and  the  Cleeness 
buoy,  heading  N.W.  and  making  about  eight 
knots;  that  the  masthead  and  green  lights  of 
The  Ashton  were  seen  at  first,  at  a  distance  of 
a  mile  and  a-half  or  thereabouts,  two  points  on 
the  port  bow  of  The  King  Stephen ;  that  afterwards 
the  red  light  of  The  Ashton  came  into  view,  and 
thereupon  the  helm  of  The  King  Stephen  was  ported,  one 
short  blast  given  on  her  whistle,  and  the  helm  steadied ; 
that  the  red  light  of  The  Ashton  was  shut  in  and 
again  opened,  and  the  helm  of  The  King  Stephen  was 
ported  a  little  more  and  one  blast  again  sounded,  and 
the  helm  steadied ;  but  that  then  The  Ashton  came  on 
at  a  high  speed,  again  shutting  in  her  red  light,  and 
the  engines  of  The  King  Stephen  were  tJien  stopped 
and  reversed  and  her  helm  put  hard  a -port  The 
effect  of  that  is  to  suggest  that  the  vessels  were  in 
such  a  position  that  Thi  King  Stephen,  seeing  the  red 
light  of  The  Ashton,  ported  and  kept  away,  allowing 
more  room,  but  that  The  Ashton  produced  the 
collision  by  starboarding  and  not  keeping  out  of  the 
way  of  The  King  Stephen,  On  the  other  hand,  the 
story  told  by  those  on  The  Ashton  is  absolutely  incon- 
sistent with  that  told  by  the  plaintiffs.  The  Ashton 
is  a  screw  steamer  of  1,031  tons  gross,  and  she  was 
bound  from  Qrimsby  to  Hamburg  with  cargo  and 
passengers.  She  was  making  a  course  of  S.B.  by  B. 
I  B.,  the  defendants  say,  at  a  speed  of  10  knots  over 
the  ground — allowing  for  the  flood  tide  it  would  be 
about  11^  knots — and  the  defeodsnts'  case  iithattbey 
saw  the  masthead  and  red  lights  of  the  trawler  four 
points  on  the  starboard  bow  and  distant  from  one  and 
a-half  to  two  miles,  and  slightly  starboarded  the  helm, 
and  then  steadied  it,  but  did  not  sound  their  whistle 
because  there  were  some  steamers  on  the  port  bow 
which  might  have  been  hampered  by  the  starboard  helm 
signal ;  that  the  red  light  of  the  trawler  broadened 
on  the  starboard  bow,  and  the  vessels  wotdd  have 
passed  all  clear  without  risk  of  collision,  but  as  the 
trawler  came  nearer  she  was  observed  to  be  closing  in 
under  a  port  helm.  The  defendants  then  say  9iat 
TJie  AshUm's  engines  could  not  be  reversed  without 
certainty  of  collision,  but  they  were  at  once  stopped 
and  the  helm  put  hsfd  a-starboard,  two  blasts  Mng 
blown  on  her  whistle,  but  the  collision  happened  by 
the  other  vessel  porting  and  hard  a-porting.  The 
great  inconiistenoy  between  that  case  and  the  plain- 
tiffs' case  is  that  upon  the  defendants'  case  those  on 
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lh«  pkintiffa*  vesiel  never  could  h&ve  laeo  the  led 
lieht    of    the   defeodaaU'    veisel.      Now,    the    cjae 
inyolveB  certain  oonRidemtionB  of  the  rulea  appiicabla 
to  the  nairfgation  in  thia  locaUty.      Amongit  them 
are    the    gtftrboftrd^hand    rule,    or    narrow  channel 
rule,   and  the  crossing    rule.      The  plaiotiffa    con- 
tend that    they  were    not  in  a   position   in   which 
they    could    be     held    to    be    wrong    with    regard 
to    the   side  of    the  channel    on   which    they  were 
navigating,    and    that    in    a    sense    there    is     no 
chaimeL    The  deieodante  contend  that  the  plaintiffa 
were  in  a  wrong  position  as  regards  the  chanoel,  and 
that  they  are  to  blame  in  that  respect.     The  naviga- 
tion of  this  plaoe  is  perfeoUy  clear  from  the  ohart. 
The  river  runs  from  Hull  downwards  past  the  Middle 
red  light,  out  to  the  Bull,  and  then  the  port  of  anmsby 
liesi  comiDg  down,  on  the  starboard  hand,  and   any 
vessels  coming  out  of  Orimsby  have  to  get  into  the 
main  stream  by  passing  out  first  near  the  Spar  buoy 
and  then  by  the  No.  4  buoy,  whiah  I  think  is  called  the 
Bur^som  buoy,  and  then  have  to  come  round  under 
port  hdm  near  the  Cleeness  buoy,  and  so  get  straight 
down  to  the  BuU,     There  seems  no  doubt  whatever, 
to  my  mind,  that  the  ordinary  course  of  navigatioo 
would  be  what  I  have  jaat  indicated,  and  that  th^ 
traffic  treats  the  part  of  the  river  oppodte  Gleeness 
buoy  as  a  narrow  channel,  in  which  vessela  pais  close 
to  the  CieenesB  buoy  going  down,  and  other  vessels 
Homing    up  ought    to    giire    the    nieeness    buoy    a 
wide     berth    and    keep     wall     to    the     northward 
of  it.     My  impreasbn  is  that  the  narrow  channel 
rule  do&i  apply  to  the  place  where  this  collision  hap- 
peoed,   and  that  vessels   which  come   out  properly 
should  round  the   Cleeness  buoy,   and  that  vessels 
going    in    shonld    keep  well    ov^r    away^  from  the 
Cleeiif^si  buoy,  so  as  to  allow  the  outward  trefhc  to 
pus  between  them  and  ^e  Cleeness  buoy.     1  do  not 
ibiuk,   however,   it    makes   any  practical  differeoee 
whether  the  strict  terms  of  the  narrow  channel  rule 
are  treated  as  applying  or  not,  beoauae  it  is  quite 
obvious  that  any  vessel   coming  out  from  Qiimsby 
must  come  as  the  defendants*  ship  came,  practically 
down  on  the  Hue  of  the  sector  from  the  Spurn  Light, 
and  quite  close  round  the  Cleeness  buoy,  and  that 
any  Tessels  coming  up  must  make  ^  allowance  for 
that  position,  whether  there  were  a  strict  rule  or  not. 
Tne  intjoming  ship  would  have  to  aUow  the  down- 
coming  vessel   room   to  pass  there,  and   so   to  my 
mind  it  does  not  make  inuoh  difference  whether  yon 
treat  the  rule  as  strictly  applying,  or  whether  you  do 
not.  The  first  thing  to  determine  is  whether  the  colli- 
■ion  took  place  close  to  the  buoy  or  whether  it  did  not. 
The  plaintiffs  contend  that  it  was  at  some  distance,  a 
quarter  ol  a  mile,  from  the  buoy,  and  the  defendants 
that    it  was  two  or  three    lengths  from    it.      My 
impression   after  having   heard    the    whole    of    the 
evidence    and    especially  the    ooni?ersaUon   between 
the    two    masters,    or    whoever    it    was,    w     that 
the    collision    took    place    very    close    to    Cieenets 
buoy,    in    such    a    position   that    the    down-commg 
Tcssel  was    jammed  up    dose   to    the    buoy—that, 
in  fact,  there  was  no  room  left  for  that  veeael  to  go 
down  without  difficulty.     1  think  that  must  be  so . 
whichever  case  you  take,  because  when  the  plaintitts 
apeak  of    the    vessel  coming  out    on  a  two  point 
Iwaring  on  their  port  bow  it   puU  the  defeudants 
ireasel  in  a  position  in  which  she  would  be  coming 
from  Grimsby  as  she  says  she  was,  namely,  ^oog  the 
line  of  lights.    Therefore,  if  this  matter  bad  depended 
upon  that  pcint  alone.  I  should  have  thought  that  the 
plaintiffs'  vessel  was  wrong  in  being  iu  t&e  poaitton 
in  which  she  was,   and  that  quite   apart   from  any 
difference  as  to  the  bearing  on  which  the  defendants 
first     saw    the    plaintiffi*    vessel.       My    impression 
upon  that  is  that  the  plaintiffs'   vessel  must   have 


been  very    close   to   the   lim   of    tUt   booy,  Mjd 

that  there  is  some  jubtificalion  for  wbsl  MtM 
defendants  are  contending,  but  I  c«imot  ^  <liiiii 
accept  their  view  of  the  breadth  of  the  bettcms  oa 
which  they  say  the  plainti^a'  vessel  wai  wh^n  tlwy 
made  her  out.  I  think  that  is  quite  coireot,  awal 
think  there  is  some  ex^vgeratiou  on  the  dfif aodM^ 
part  to  relation  to  it  The  ntxt  matter  ii  wbetMr  IM 
Grossing  rule  comes  into  force  in  this  locaM^*  TO 
impresiion  which  I  have  formed  is  that  it  do«s.    tis 
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traffic  going  up  and  down  the  nver  has    to  J|^.  PJ* 

in  this  locality,  the  traffic  coming  out  of   QnmAj, 

which  has.  ppeaking  in  general  tenni,  to  go  »oroiafi 

to  get  into  position;  and  vessels  m%  oert»m  i^»«i  wm 

places  seem  to  me  neoeetarily  to  be  in  the  pommmm 

crossing  vessels.     The  plaintiffs,  in  order  to  ge/t  Md 

that  difficulty,  soggeated  that  they  kept  aeotog  UmM 

of  the  red  light  of  the  defendants'  ship,  aod  thM«fn 

ported.     On  the  other  hand,  the  defendaaH  m£f  ^m 

position  was  such  that  the  red  light  could  imm^m 

be^  seen,  and  that  is  the  view  I  accept.     It  ■imi^ 

me    that  a  vessel  coming  out  of    Gnm^by  in   tit 

natural  course  of  things— and  that  natural  eamtma 

things  is  supported  by  the  evidence  of  the  d 

that    they    were    coming    down    with     tll^ 

Light  sUghtly  on  their  starboard   bow,    ale 

line  of  the  sector  shown  on  the  chart— It  k 

impossible  for  the  plaintiffs   ever    to  hmvt  i»,^ 

red  light  of  the  defeadanU'  ship.      Of  oova^v 

possible  if  the  defeadaDts*  ship  was  finding  hir 

through  different  craft— she  might  then  hawil 

ao  much  as  to  show  her  red  light,  but  thai  «i«! 

really  suggested,  and  my  view  U  that  ^ J^j^^ 

never  were  in  position  to  see  that   reaU^K  ■* 

wrongly  ported  from  first  to  last*  ^  If_  w 

Tuk  appliei,  it  is  quite  clear  that  this  rmmi 

business  to  port  at  all.     She  had  to  keep  hi 

and  speed;    but  even  if  the  rule  does  ^^^^^sfflM 

does  not  ssem  to  make  any  practical  digcBSSic^  wi^ 

cause    you  would  have  the  position  of   am  ^iM» 

approaching    with    her    green    light    ahowEO^  mA 

another  coming  up  with  her  red  light  yboTOlij— ■ 

you  would  have  that  position  for  a  oonddanlilA  *'"*^ 

Yon  have  a  position  of  danger  ahead  whicht  l"^* 

consider  the  angle  ol  the  blow  which  I  b^v* 

to.  shows  that  the  plmnliffia'  vessel  wmrmir 

danger  and  ported  to  such  an  extent  ■* 

create    that    danger     in    a    violent     wmj 

finish,  and  kept  on   without  r^versiBg   b<g  i 

until  the  very  last  moment.      Toe  engiBtM   cl 

plaintiffs'   vessel  said  that  the  vessel's  flOglM  i 

going  astern  ten   or  twelve   revolntioiM,   iM  iM 

the  ordinary  number  of   revolutionfl  at   laE  if«< 

was  eighty  per  minute.    Therefore  the  eitglua  w^ 

have  be**n  reversed  at  the  very  last  moinflnl«  and  Wi 

^iew  is  that  the  great  alteration  which  ptodsad  #i 

blow,  leading  forward,  according  to  the  4r««ii]|E» 

produced  by  the  plaintiffs'  action,  and  that  the  ah 

tionby  the  defendants  was  much  alightor,    $o  _^ 

plaintiffs  were  not  only  running  into  dap^<g  feoiM  lis 

first,  but  bringing  about  that  dang«r  root*  «W^ 

at  the  last,  and  doing  nothing  to  QOonfMM^fi 

stopping  and  reversing  the  enginei.    Wha^jW  fi 

you  take  of  the  rulto,  I  think  the  pJaatittib    w 

must  be  held  to  blame.      Unfortunately    Oat   i 

not  exhaust  this    Cftse,   beoauae  thm  rnmlni 

question  whether  the  defendants*  ve»el  ii  to 

this  coliisionj  for,  I  think,  two  reaflooa,    •* 

those  is   on   the   assumption  that   thm 

appUf  s.  which  1  think  it  does.    With  regard 

aa  i  have  already  said.  I  am  not  qoila  pi 

accept  the  defendanU'  case  that  this  othr 

ao  v^ry  broad  upon  the  bow  as  ih«  witp 

make    out*      The    crossing    rules    whkh 

defendants  are  tht  ISth,  which  is  "  Whm 
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Taisela  are  orosaiDg,  so  as  to  inrolve  risk  of  ooUiaion, 
the  yessel  whioh  has  the  other  on  her  own  starboard 
side  shall  keep  out  of  the  way  of  the  other,"  and 
the  22Qd,  whioh  provides  tiiat  ''Every  yesael 
whioh  is  directed  by  these  rules  to  keep  out  of  the 
way  of  another  veasel  shall,  if  the  oircumstanoes  of 
the  oate  admit,  avoid  crossing  ahead  of  the  other.*' 
The  only  way  in  whioh,  if  that  role  applies,  the 
defendants  can  escape  liability,  on  the  position  of  the 
veiiels,  is  by  ihowiog  that  they  were  orossinff 
so  as  not  to  involve  risk  of  collision.  If  they  could 
make  out  that  the  steamer  was  crossing  so  as  not 
to  involve  risk  of  collision,  then  the  19th  rule 
could  not  apply,  and  as  it  could  not  apply  the  22nd 
would  not  apply.  That  appears  to  have  been  the  way 
in  which  the  defendants  placed  their  case,  because  the 


—stated  this :    "  I  saw   the  red  and  the  masthead 
light,  bearing  about  four  points  on  the  starboard  bow, 
a  mile  and  a-half  off.    I  thought  she  was  inside  the 
buoys,    out   in   the    channel,     and  I    starboarded, 
as  a  matter  of  precaution,  and  then  kept  my  course." 
If  it  was  a  sound  view  to  take,  that  there  was  no  risk 
of  collision  in  the  position  in  whioti  the  vessels  were, 
then   why    starboard   as    an    act    of    precaution? 
That  shows  that  in  acting^  as  he  did,  taking  the  posi- 
tion of  the  other  vessel  to  be  as  broad  as  he  said  it 
was,  which  I  doubt,  he  was  acting  as  a  matter  of  pre- 
caution, and  therefore  was  considering,  on  his  own 
action,  that  there  was  a  risk.     Then  he  described  why 
he  did  not  whistle  for  that  starboarding,  and  then 
he  said :    ''  I  took  a  second   bearing  and  she  had 
broadened  a  point."    That  only  means,  in  reality, 
that  she  had  l»oadened  half  a  point,  because  half  a 
point  had  been  produced  by  the  starboarding  of  the 
defendants'  ship.    He  then  said :    **1  kept  on  on  my 
course  and  the  mate  reported  that  the  vessel  was 
porting.    I  watched  and  found  she  had  done  so,  and 
1  stopped  the  engines,"  &q.    The  question  I  have  to 
consider  is  whether  it  can  be  said  that  at  the  outset 
there  was  no  risk  of  collision,  so  as  to  make  the  rule 
not  applicable.    The  ground  upon  which  the  defend- 
ants put  it  must  be  that,  having  regard  to  their 
speed,  and  the  other  vessel  approaching  them  at  a 
slower  speed   on   the  starboa^  side,   there  really 
was  no  risk  of    collision.        That  is  a  view  that 
neither    I   nor   the   Elder    Brethren    can   accept, 
because     although    it    is    said     that     the    vessel 
broadened,  she  broadened  very  slightly.    Action  had 
been  taken  as  a  precaution  againit  the  very  risk  whioh 
ultimately  turned  out  to  be  a  real  risk,  and  in  those 
oircumstanoes  it  seems  to  me  it  is  impossible  to  ssy 
that  the  rules  as  to  keeping  out  of  the  way  and  not 
crossing  ahead  of  the  othtr  ship  are  not  applicable. 
The  defendants,  it  seems  to  me,  were  withm  those 
roles,  and  their  vessel  ought  not  to  have  attempted 
to  cross  ahead  of  the  other  ship.    If  there  were  any 
difficulty,  with  regard  to  the  buoys,  in  porting  at  that 
time,  then  the  difficulty  could  have  been  avoided  either 
by  stopping  the  engines  and  waiting  until  ihe  red 
light  nad  crosied  their  bows  or  by  running  away 
under   hard    a-starboard    helm,    although    tiiat    is 
probably  not  nearly  so  advisable  a  course  as  stopping 
and  waiting.    In  fact  that  very  point  is  referred  to 
in     the   notes  to   rule  22   in  Ht.  Stuart  Moore's 
oollection  of  Bules  of  the  Bead,  where  he  says :  "  By 
this  rule  a  steam  vessel  should  port  to  a  red  light  on 
ber  starboard  bow.    She  may,  however,  stop  without 
porting  and  wait  till  the  other  vessel  has  passed."  Then 
there  is  this  further  view  of  this  matter  upon  whioh  the 
Slder  Brethren  also  advise  me,  and  that  is,  supposing 
the  rules  do  not  apply— if  you  say  tiiat,  for  any 
reason  that  would  bear  investigation,  the  crossing  | 


rule  is  not  to  apply,  then  you  have  still  two  vessels 
approaching,  one  showing  a  green  light  and  tbe  other 
showing  a  red  light,  and  at  a  certain  period  risk  is 
created  by  the  plaintiffs'  vessel  porting  her  helm  and 
ruiming  up  to  the  northward  and  N.E.  under  that 
port  helm.  The  captain  of  the  defendants'  vessel  said 
substantially  that  he  stopped  his  engines  and  put  his 
helm  hurd  a-starboard,  blowinff  two  blasts,  when  the 
other  ship  was  about  a  length  off,  and  that  he  did 
not  reverse  as  it  would  have  canted  the  defendants' 
steamer  towards  the  other  vesseL  Now,  if  you  assume, 
at  I  have  done,  that  the  most  alteration  was  by  the 
plaintiffs'  vessel,  that  alteration  was  a  very  large  one. 
It  was  an  alteration  which,  even  taking  into  con- 
sideration the  smallness  of  the  vessel  which  effected 
it,  would  require  time  to  execute ;  and  the  moment  it 
was  seen  that  this  other  vessel  was  not  going  on 
broadening,  and  was  porting,  the  engines  of  the 
defendants'  vessel,  in  the  opinion  of  the  Elder 
Brethren,  should  have  been  stopped  and  reversed. 
Tliat,  I  tliink,  is  in  accordance  with  sound  good  sense 
and  sound  judgment,  because  then  this  collision  could 
not  have  happened.  The  other  vessel  would  have 
ported  right  across  the  defendants'  vessel.  The 
result,  in  my  judgment,  must  be  that,  although  I 
caimot  help  thinking  the  main  blame  rests  with  the 
trawler,  both  ships  must  be  held  to  blame  for  the 
collision. 

Solicitors  for  the  plaintift.  Deacon,  Gibson,  <k  Co., 
for  Orange  A  Winteringham,  Qrimsby. 

Solicitors  for  defendants,  Crwnp  A  Son,  for  Jackson 
A  Co.,  Hull. 


fl}ou0e  of  EorlNi. 

Prom  O.A.  )  .^  .|  - . 

(Eughind).  \  ^^  ^^' 

Bbintons  (LnaTKD)  v.  Tubvby.  (a.) 

Master  and  servant — Employers'  liability — Accident — 

Compensation  —  Disease  —  Anthrax  contracted  from 

infected  wool — Workmen's  Compensation  Act,   1897 

(60  &  61  Vict.  c.  37).  s.  1. 

A  workman  employed  in  a  vx)ol  factory  contracted 
anthrax  in  one  of  his  eyes  from  the  wool  which  he  was 
sorting, 

HM,  that  this  wcu  an  accident  arising  out  of  and  in 
the  course  of  his  employment  within  the  meaning  of  the 
Workmen's  Compeneation  Act,  1897. 

Decision  of  the  Court  of  Appeal  (62  W.  R  195,  [1904] 
1  K.  B.  328)  affirmed  (Lord  Bobertson  dissenting). 

Appeal  from  a  decision  of  the  Court  of  Appeal 
(Collins,    M.B..   and   Mathew   and   Cozens-Btardy. 

Ljj.). 

The  respondent's  husband  was  a  wool-sorter  in  the 
appellants'  factory,  and  while  employed  one  of  his 
eyes  became  affected  with  an  anthrax  germ  from  the 
wool  whioh  he  was  sorting.  His  death  resulted  from 
an  operation  which  became  necessary. 

The  county  court  judge  made  an  award  in  favour 
of  the  widow  and  c^dren  of  £201,  which  was 
affirmed  by  the  Court  of  Appeal. 

Buegg,  K.C.,  and  A.  Parsons,  for  the  appellants. — 
The  courts  have  distinguished  between  disease  and 
accident :  Sinclair  v.  Maritime  Passengers*  Assurance 
Co.,  3  E.  &  B.  478 ;  Walker  v.  LilleshaU  Goal  Co.,  48 
W.  B.  257,  [1905]  1  Q.  B.  481.  In  Fenion  v.  Thorley 
A  Co.,  52  W.  B.  81,  [1908]  A.  C.  443,  the  hijury  was 
caused  by  an  overstrain  which  was  accidental. 

(o.)  Beported  by  C.  H.  Orafton,  Esq.,  Barrister- 
at-Law. 
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J.  8.  Pritchett  and  E,  Norton,  for  the  repondent.— 
The  iDJnry  arose  out  of  and  in  the  ooone  of  the 
employment,  and  was  an  accident  within  the  interpre- 
tation of  the  word  given  in  Fenton  ▼.  Thorley  &  Co. 

Buegg,  K.C.,  replied. 

The  House  took  time  for  consideration. 

Earl  of  Halsbttry,  L.C.^I  am  not  able  to  deny 
the  cogency  of  the  reasoning  of  my  noble  friend  Lord 
Robertson,  when  he  contests  that  this  Hoose  is  con- 
cluded by  its  decision  in  Fenton  y.  Tliorley  <k  Co.  I 
do  not  think  the  point  which  now  stands  for  decision 
was  either  argued  or  upon  the  facts  open  for  decision. 
Ntvertbeless,  I  am  of  opinion  that  the  judgment  now 
under  appeal  is  right. 

One  proposition  which,  to  my  mind,  goes  far  to 
solve  the  question  under  debate  appears  to  have  been 
accepted  by  all  the  judicial  minds  which  have  been 
directed  to  the  subject,  and  that  is  that  the  language 
of  the  statute  we  are  called  upon  to  constrae  must  be 
interpreted  in  its  ordinary  and  popular  meaning. 
The  use  of  language  preceded  scientific  investigation. 
Probably  it  is  true  to  say  that  in  the  strictest  sense, 
and  doling  with  the  region  of  physical  nature,  there 
is  no  such  thing  as  an  accident.  The  smallest  particle 
of  dust  swept  by  a  storm  is  where  it  is  by  the  opera- 
tion of  physical  causes,  which,  if  you  knew  before- 
hand, you  coald  predict  with  absolute  certainty  that 
it  would  alight  where  it  did ;  but  when  the  Act  now 
under  construction  enacted  that  if  in  any  employ- 
ment to  which  the  Act  applied  personal  injury 
**  by  accident "  arising  out  of  and  in  the  course  of 
his  employment  is  caused  to  a  workman  his  employers 
shall  pay  compensation,  I  think  it  meant  that,  apart 
from  negligence  rf  any  sort — either  employers  or 
employed — ^the  industry  itself  should  be  taxed  with 
an  obligation  to  indemnify  the  sufferer  for  what 
was  '*  an  accident  **  causing  damage.  I  do  not  stop 
to  discuss  the  provisions  which  disentitle  a  sufferer, 
beoause  they  are  not  relevant  to  the  question  now 
under  debate. 

I  so  far  agree  with  my  noble  friend  that  I  think,  in 
popular  phraseology,  from  which  we  are  to  seek  our 
f^mdance,  it  excludes,  and  was  intended  to  exclude, 
idiopathic  disease ;  but  when  some  affection  of  our 
physical  frame  is  in  any  way  injured  by  an  accident, 
we  must  be  on  our  guard  that  we  are  not  misled  by 
medical  phrases  to  alter  the  pro^  application  of  the 
phrase  "accident  causing  injury"  because  the 
injury  iLflicted  by  accident  sets  up  a  condition  of 
things  which  medical  men  describe  as  disease. 
Suppose  in  this  case  a  tack  or  some  poisoned  substance 
had  cut  the  skin  and  set  up  tetanus.  Tetanus  is  a 
disease ;  but  would  anybody  contend  that  it  was  an 
accident  causing  damage  P  An  injury  to  the  head 
has  been  known  to  set  up  septic  pneumonia,  and 
many  years  ago  I  remembor,  when  that  accident  had 
m  fact  occurred,  it  was  sought  to  excuse  the  person 
who  inflicted  the  blow  on  the  head  from  the  conse- 
quences of  his  crime  beoause  his  victim  had  died  of 
pneumonia,  and  not,  as  it  was  contended,  of  the  blow 
on  the  head.  It  does  not  appear  to  me  that  by  calling 
the  consequences  of  an  accidental  injury  a  disease  one 
alters  the  nature  or  the  consequential  results  of  the 
injury  that  has  been  inflicted.  Many  illustrations  of 
what  I  am  insisting  on  might  be  given.  A  workman 
in  the  course  of  his  employment  spills  some  corrosive 
add  on  his  hands ;  the  mjury  causidd  thereby  sets  up 
erysipelas — a  deflate  disease ;  some  tnfling  injury 
by  a  needle  sets  up  tetanus.  Are  these  not  within 
the  Act,  because  the  immediate  injury  is  not  per- 
ceptible until  it  shows  itself  in  some  morbid  change 
in  the  structure  of  the  human  body,  and  which  when 
^hown  we  call  a  disease  ?     I  cannot  think  so.     I  am 


therefore  of  opinion  that  the  county  court  judge  ' 
quite  right. 

Lord  Macnaqhten.— Oo  the  facts  found  by  tha 
learned  county  court  judge  I  am  of  opinion  that  the 
decision  of  the  Court  of  Appeal  was  ri^t.  It  is 
plain,  I  think,  that  the  mischief  which  befal  the 
workman  in  the  present  case  was  due  to  aooideat,  or 
rather,  I  should  say,  to  a  chapter  of  acotdenta.  It 
was  an  accident  that  the  noxious  thing  had  aettled  on 
the  man's  face  happened  to  be  present  in  the  matmals 
which  he  was  engaged  in  sorting.  It  was  an  aocidsnt 
that  this  noxious  tlSng  escaped  the  dowo-draught  or 
suck  of  the  fan  which  the  Board  of  Trade,  ma  we 
were  told,  requires  to  be  in  use  while  work  la  going 
on  in  such  a  factory  as  that  where  the  m«Q  wa« 
employed.  It  was  an  accident  that  the  thin^  stmck 
the  man  on  a  delicate  and  tender  spot  in  the  ooraer 
of  his  eye.  It  must  have  been  through  some  aocideot 
that  the  poison  found  entrance  into  the  man*8  syates, 
for  the  jadge  finds  that  there  was  no  abrasion  abooc 
the  eye,  wlule  the  medical  evidence  seems  to  be  that 
without  some  abrasion  infection  is  hardly  poanble.  Ta« 
result  was  anthrax,  and  the  end  came  very  apeedQr. 

Speaking    for  myself,    I  cannot    donbt   that  tbt 
man's  death  was   atttibutable   to  personal   injmiei 
by    accident    arising   out   of    and    in    the    ooane 
of    his    employment.       The    acoidental     chsneCer 
of  the  injury  is  not,  I  think,  removed  or  diyianrf 
by    the    fact   that,     like     many    other     moatotsi 
injuries,  it  set  up  a  well-known  disease  wkikk  vm 
immediately  the   cause  of  the    death,  and    wosikl 
no  doubt  oe  certified  as  sach  in  the  usual  death  certi- 
ficate.   I  have  nothing  more  to  add,   becanse  ^ 
meaning  of  the  expression  personal  injury  by  aeeideat, 
as  used  in  the  Act  of  1897,  was  very  folly  ooosidflred 
in  the  case  of  Fenton  v.  Thorley  &  Co,  in  this  House. 
I  am  content  to  abide  by  what  I  am  reported  to  have 
said  in  that  case.    It  had  the  express  concorraooe  of 
my  noble  and  learned  friends.  Lord  Shand  and  Lord 
Davey,  and  the  approval,  I  think,  of  my  noble  and 
learned  friend   Lord   Undley.       I  agree  that  th4 
appeal  must  be  dismissed  with  costs. 

Lord  BOBERTSON.— This  man  died  of  M»tft>m<r. 
having  become  infected  in  his  eye  from  th^  wool  »t 
which  he  was  working.  It  is  clear  that  the  maa's 
being  attacked  by  anthrax  arose  *'  out  of  and  ia  the 
course  of  his  employment,"  and  the  question  is,  wm 
his  catching  anthrax  an  '*  accident"  in  sense  of  the 
Act  of  1897  P  The  language  in  which  the  conaty 
court  judge  describes  the  "  aoddent "  puts  the  case  k 
tbe  most  favourable  way  possible  for  the  theory  of  the 
respondent ;  for  he  speaks  of  **  the  accidental  ali^tiBg 
of  a  bacillus  from  the  infected  wool  on  "  the  laaa's 
eye.  But,  while  scientifically  accurate,  this  vivid 
presentment  as  of  a  concrete,  although  occult,  xnoideat 
must  not  blind  us  to  the  fact  that  any  other  cese  of 
disease  falling  within  the  wide  scope  of  baoterioliQigy 
might  with  equal  accuracy  be  traced  to  the  oocorreooe 
of  a  similiar  *-  accident."  Anthrax  is  a  disoese.  a»i 
unless  the  contracting  of  infectious  disease  (arising 
out  of  and  in  the  course  of  the  employment)  ia  sa 
"accident"  in  the  sense  of  the  Act,  I  do  not 
see  how  this  judgment  can  stand.  If  it  does 
stand,  then,  in  every  case  in  whi<di  a  man  dies  of 
any  infectious  disease  (his  taking  which  arose  oat  of 
and  in  the  course  of  his  employment),  aU  he  has  got 
to  do  is  to  get  the  doctor  to  prove  (what  ooold  not  to 
disputed)  that  a  bacillus  did  it,  and  the  aooidsat  m 
there.  It  may  be  rash  to  say  that  a  similar  pcostsi 
of  illustration  and  reasoning  inight  not  t-xtoid  tto 
application  to  non-infectious  diseases  besides ;  bat  I 
wish  to  confine  the  argument  to  what  is  dear.  Aad 
I  must  add  that  the  '*  illustrations  "  (|iven  by  esis  of 
my  noble  friends)  of  tetanus,  ^eumoiua,  or  r — '    *  ^ 


VoLUn.             [Aug.  18,1905.5 

THE  WEEKLY  REPORTER. 

648 

H.  L.            Bbintons  (Limited)  v. 

TcmvBY.-— BoRTHWioK  V.  Eldkbslib  Steamship  Co. 

0.  A, 

ensaiog  on  aooidents  differ  from  the  present  case  in 
the  one  point  essential  to  the  controversy,  for  in  the 
illostrattons  there  is  postulated  an  accident  distinct 
from  the  disease,  while  in  the  case  before  your  lord- 
ships the  *'  accident "  so-called  is  simply  the  incep- 
tion of  the  disease. 

Now  it  is  necessary  steadily  to  have  in  mind  that 
the  qaestion  is  whether,  in  the  sense  of  the  Act  of 
1 897,  this  man's  catching  anthrax  was  an  accident.  It 
is  nothing  (or  little)  to  the  purpose  to  say  Uiat  it  was 
an  accidental  occurrence.  Colloquially  and  accurately 
we  say  that  So-and-so  accidentally  caught  cold  or  any 
other  disease ;  and  yet  no  one  would  think  of  saying 
that  he  had  met  with  an  accident.  It  is  not  every- 
thing that  happens  accidentally  that  is  an  accident. 
Aoccrdiogly,  when  the  learned  county  court  judfl^e,  in 
what  is  a  very  well-expressed  judgment,  bases  it  on 
the  fact  that  there  was  here  "  a  fortuitous  intrusion  of 
a  foreign  substance  into  the  eye,*'  the  word  *'  for- 
tuitons  "  does  not  convince  me,  and  the  rest  is  merely 
once  more  the  graphic  description  of  the  occult 
initiation  of  disease. 

Did  the  Legislature,  then,  mean,  inter  alia,  the 
catching  of  infectious  disease  when  it  spoke  of 
"personal  injury  by  accident"?  I  cannot  bring 
myself  to  think  so.  The  class  of  mishaps  now  pro- 
posed to  be  included  is  so  wide,  and  so  heterogeneous 
to  those  dangers  to  life  and  limb  which  admittedly 
are  included,  that  I  do  not  believe  that  language  so 
remote  was  intended  to  have  this  result* 

But  then  the  question  is  a  good  deal  clarified  n,nd 
brought  up  to  the  matter  in  hand  by  the  argument  of 
Mr.  Buegg  and  Mr.  Parsons.  This  establishment, 
where  the  man  took  ill,  comes  under  the  Workmen's 
Dompensatioa  Act  as  being  a  **  factory"  in  the  sense 
3f  the  Factory  Acts.  Now,  in  the  existing  Factory 
Aot  of  1901,  which  is  subspquent  to  that  directly  in 
juestion,  and  may  therefore  be  referred  to  for  a  gloss 
>r  implication  of  the  meaning  of  the  Aot  of  1897, 
;here  are  careful  provisions  about  various  diseases, 
md  among  them  anthrax ;  and  the  medical  officer  is 
«quired  to  send,  in  the  case  el  an  outbreak  of  any  of 
hose  diseases,  certain  notices,  which  are  to  be  the 
ame  as  in  the  case  of  "  accidents."  It  is  diffioult  to 
ead  this  section  73  otherwise  than  as  speaking  on 
he  aesumption  that  an  attack  of  anthrax  is  not  an 
ooident  in  the  sense  of  such  legislation. 

The  respondent's  main  reliance  was  placed  on  the 
3cent  case  of  Fenton  v.  Thorley  &  Co,  Now,  first  of 
Li,  what  are  tue  facts  of  that  case!  Ttiey  are  the 
Bry  simplest  possible ;  the  man  ruptured  himself,  or, 
I  other  words,  broke  a  part  of  his  body,  by  over- 
certion  in  his  work.  No  one  grasping  this  fact 
>TiId  possibly  say  that  this  was  a  diseaiie ;  and  there- 
»re  the  question  now  before  your  lordships  was  not 
dsed.  It  is  true  that  Lord  Maonaghten  used  the 
Lpresaions  on  which  tha  Courc  of  Appeal  founded 
i  judi^ment.  It  seems  to  me  that  those  expressions 
ere  obiter  dicta  only.  My  noble  friend^s  judgment, 
isides  being  very  able,  is  very  long;  and  in  dis- 
ursing^  of  the  section,  he  was  so  enterprizing  as  to 
tzard  a  definition.  He  was  not  thinking  of  disease, 
>  at  least  toat  was  not  the  matter  in  hand,  and  is 
yt  referred  to  in  his  or  any  other  judgment ;  but  I 
a11  aseume  that  it  turns  out  that  the  words  used 
9  80  wide  as  to  cover  disease.  Now  I  must  respeot- 
lly  protest  against  this  House  beins  held  bound  by 
7t<tt  and  above  all  by  the  most  cbugerous  of  all 
jta — namely,  definitions,  except  in  so  far  as  they 
Late  to  or  are  involved  in  the  matter  then  in  hand. 
^old  myself  free  on  the  present  occasion  to  con- 
Ler  on  its  merits  the  question  now  raised,  and  I 
onld  think  it  much  to  be  regretted  if  this  House 
ire  preoluded  from  doing  so  by  observations  made 
len    the  question  of   disease  had  not  been  con- 


sidered.   On  the  merits,  and  for  the  reasons  I  have 
stated,  I  thmk  that  these  judgments  ought  to  reversed. 

Lord  LiMDLvr. — I  hope  that  the  decision  in  this 
case  will  not  be  regarded  as  involving  the  doctrine 
that  all  diseases  caught  by  a  workman  in  the  course 
of  bis  employment  are  to  be  regarded  as  accidents 
witkin  the  meaning  of  the  Workmen's  Compensation 
Act.  That  is  very  far  from  being  my  view  of  the  Act, 
and  I  concur  witL  the  observations  made  by  Cozens- 
Hardy,  L.J.,  on  this  point  at  the  end  of  his  judg- 
ment. 

In  this  case  your  lordships  have  to  deal  with  death 
resulting  from  dis^tse  caused  by  an  injury  which  I 
am  myself  unable  to  describe  more  accurately  than 
by  calling  it  purely  accidental.  The  fact  that  an 
accident  causes  injury  in  the  shape  of  disease  does 
not  render  the  cause  not  an  accident.  Whether  ia 
any  particular  case  an  injury  in  the  shape  of  disease 
is  caused  by  an  accident  or  by  some  other  cause 
depends  on  the  circumstances  of  that  case  and  on  the 
meaning  to  be  attributed  to  the  word  "  accident." 
The  meaning  of  the  word  as  used  in  the  Workmen's 
Compensation  Act  was  settled  by  this  House  in 
Fenton  ▼.  Thorley  &  Co.,  and,  having  regard  to  that 
authorify,  and  to  the  facts  of  this  case  as  stated  by 
the  learned  county  court  judge,  his  decision,  and  the 
decision  of  the  Court  of  Appeal  were,  in  my  opinion, 
quite  right,  and  this  appeal  ought  to  be  dismissed. 

Appeal  diemisBed. 

Solicitors  for  the  appellants,  Hdder,  BohertB,  &  Co,^ 
for  Tunhridge  &  Co.,  fiirmingham. 

Solicitors  for  the  respondent,  BobertB,  Billing,  & 
Co.,  for  W.  Waldron,  Brierley  HilL 
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Original  Motion.  \ 

(Collins,  M.B.,  and  Bomer,  L.J.)  j 

BOBTHWIOK  V.  ElDBRSLIB  STEAMSHIP  CO.   (a.) 
Practice— Judgment — Inlerest — Action  for  unliquidated 
damages — Judgment  reversed  by  Court  of  Appeal  and 
entered  for  plaintiff —Date  from  which  interest  runs-^ 
Ord.  41,  r.  3;  ord.  58,  rr.  1,  4. 

Where  in  an  action  in  the  High  Court  to  recover  tin- 
liquidated  damages  Judgment  is  entered  for  the  defendants 
at  the  trial,  but  this  judgment  is  reversed  on  appeal  and 
directed  to  be  entered  for  the  plaintiff  for  damages  to  be 
(tssessed,  interest  is  payable  on  the  amount  of  the  damages 
when  assessed  as  from  the  date  of  the  judgment  of  the 
Court  of  Appeal  and  not  as  from  the  date  of  the  original 
judgment  at  the  trial,  unless  the  Court  of  Appeal,  acting 
under  ord.  41,  r.  3,  ante-dcUes  the  judgment.  The  power 
of  ante- dating  a  judgment  ought  only  to  be  exercised 
upon  some  good  ground,  as,  for  instance,  where  the 
damages  have  been  torongfuUy  withheld,  or  where  there 
has  been  some  unrecuonable  act  on  the  part  of  the  defend^ 
ant  causing  the  delay  in  the  ascertainment  of  liahility. 

Application  by  the  plaintiff  for  directions  as  to  the 
amount  for  which  judgment  should  be  entered. 

The  action  was  brought  against  shipowners  to 
recover  damage  for  injury  to  a  carg^  of  meat  owing 
to  the  ship  being  unfit  to  carry  the  cargo.  At  the 
trial  on  the  9th  of  March,  1903,  Walton,  J.,  came  to 
the  conclusion  that  the  damage  arose  from  the  con* 
dition  of  the  ship  at  the  commencement  of  the  voyage, 

(a.)  Reported  by  W.  F.  Barry,  Bsq.,  Barrister- 
at-Law. 
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btiihetidd  that  the  dtfetuJanta  were  prot«eted  by 
ceftbin  exceptioDS  in  the  bUl  of  kdtngr  (^  Com.  Cw, 
150).  The  Court  of  Appeal^  od  the  25th  of  Januftry, 
1904|  reversed  this  ju<3gment,  and  gave  judgment  for 
the  plaintiffi  holding  that  the  defetitlauta  were  not 
protected  by  tbe  exceptione  (52  W.  R.  439p  [1904]  1 
K.  B»  319,  0  Com.  Cai,  126),  The  following  was  the 
material  part  of  the  judirment  ai  drawn  np:  "It  ia 
ordered  that  tbe  pUinti£Ptj  appeal  he  allowed ;  that 
the  ftb jve-mentioned  judgment  of  the  Honourable 
Mr*  Justice  Walton  ol  the  9th  day  of  March,  1903, 
ho  wholly  Bet  aside,  and  instead  thereof,  that  judg- 
ment be  entered  in  the  actioo  for  the  plaintiff  agamtt 
tbe  defendanti  on  all  isaues  for  such  sum  as  damages 
aa  may  be  aaieHsed  by  a  referee  to  be  agreed  upon  by 
tbe  partieir."  Toe  House  of  Lords,  on  the  ICth  of 
February,  1905,  aflirnied  tbe  de<n«ion  of  the  Court  of 
Appeal  (ante,  p.  401,  [1905]  A.  a  03,  10  Com.  Caa. 
100).  Tbe  asaesament  of  dttiaages  was  not  referred, 
the  parties,  on  tbe  10th  of  May,  1905,  agreeing  tbem 
at  £3 J50  with  interest.  On  the  23fd  of  May  the 
defendants  paid  the  £3,750  to  the  plaintiff,  the  time 
from  which  interest  f&u  btiog  in  dispute.  Tbe  plain- 
tiff claimed  interest  on  tbe  £3,750  from  the  date  of 
the  judgment  of  Walton,  J.,  which  the  defendants 
refmed  to  pay,  Tbe  plaintiff  thereupon  applied  to 
the  Ooutt  of  Appeal  for  a  formal  order  that  the 
judgioent  direeted  by  tbe  eoart  on  tbe  25th  of 
January,  1004,  should  be  entered  for  the  plaintiff  fur 
£3,730,  the  agreed  amount  of  damages,  together  with 
interest  thereon  at  the  rate  of  £4  percent,  per  aunum 
from  the  9th  of  March,  1903* 

J.  A.  Ilnmilton,  K.C.,  and  Maurlcf  ZTi?;,  for  the 
plamtiE— By  ord.  M^  r,  1,  an  appeal  is  a  rehearing, 
and  by  rule  4  the  Coiut  of  Appeal  has  power  to  make 
any  order  which  the  court  appealed  from  ought  to  have 
made,  Walton,  J.,  o tight  to  bave  given  judgment 
fur  the  plaintiff,  and  if  he  bad  done  so  interest  would 
have  run  from  tbe  date  of  his  judgment*  Tbe  plaintiff 
has  been  wrongfully  kept  out  of  bis  money  sinee  that 
date.  If  n'icessary  the  court  will,  under  ord,  41,  r.  3, 
ante-date  the  judgmeut—tbe  Court  of  Appeal  haviog 
by  ord.  58,  r,  4,  all  the  powers  of  the  High  Court— so 
aa  to  cany  out  the  intention  of  the  court,  which  is 
shown  by  the  formal  order  as  drawn  np  directiug  that 
'*  instead  "  of  the  judgment  of  Walton,  J.,  judgment 
should  be  entered  for  the  plaintiff*  Tbe  judgment, 
therefore  should  be  for  interest  on  tbe  £3,750  from 
tbe  9th  of  March,  1903, 

Carver,  KX\f  and  D,  C*  Lech,  for  tbe  defeudanta.— 
Until  tbe  judgment  of  tbe  Court  of  Appeal  there  was 
no  sum  ascertained  as  payable  by  the  defendants,  and 
interest  only  becomes  payable  when  a  party  comes 
under  a  duty  to  pay  it.  There  was  no  duty  ta  pay 
until  the  judgment  of  tbe  Court  of  Appeal  By  ord. 
41,  r.  3,  the  judgment  of  tbe  Court  of  Appeal  is  to  be 
held  as  of  the  day  on  which  it  is  pronounced ,  and 
that  waa  the  course  pursued  her©.  It  is  now  too  late 
to  ask  tbe  court  to  ante -date  its  judgment,  Interest, 
therefore,  ought  only  to  b«  allowed  from  the  date  of 
tli«  judgment  of  tbe  Court  of  Appeal. 

OaM&nian  Railway  Go.  v*  Carmkhad,  L*  R,  2  H-  L* 
Sc,  56 ;  In  re  Eichard  and  Grmt  Wedem  lUtilwai/  Co*, 
ante,  p.  83,  [1905]  1  K,  B.  68 ;  and  Ir^  rt  London 
Wharf tng  and  WarehatMing  Co*,  33  W*  E.  836,  54  L.  J, 
Ch,  1137,  were  referred  to, 

Collins,  M,E,— This  is  an  application  by  the 
plainUff  that  judgment  should  be  entered  for  bim  for 
an  agreed  sum,  together  with  interest  t hereon  at  tbe 
rate  of  £4  per  cent,  per  annum  from  tbe  date  of  the 
original  judgment.  The  learned  judge  at  tbe  trial 
gave  judgment  for  the  defend anti.  That  judgment 
was  reversed  upon  appeal  to  this  courts  and  judgment 
was  ordered  to  be  entered  for  the  plaintiff  for  a  turn 


to  be  ascertained  by  a  referee.     Tbvt  dadHoii  was 
affirmed  by  the  House  of  Lordl,    Tbia  retitll  of  sll 
those    proceedings    was    that  a    comidsrable 
elapsed  between  tbe  date  of  tbe  judgmant 
trial  and  the  date  of  the  jaigmeut  of  the  H< 
L^rds.     After  this  latter  judgment,  the  acnaq 
tbe    damages    was    agreed  at  a  oetiaiu   autii    witk 
interest.      The  plaintiff    now  contenda   tb^C 
<?ntitled  to  interest  not  merely  from  tbe  djftta 
the  Court  of  Appeal  decided  that  the  plalatij 
entitled  to  a  sum  of  money  as  damages  mad  ^V¥«|a4f-^ 
ment  to  that  effect,  but  from  the  d»to  of  t£#  a     ' 
judgment  at  the  trial,  basing  hie  claim  upott  tte| 
that,  if  tbe  rights  of  the  parties  had  be«ai  |K 
understood  at  that  time,   the  learned   jadge 
have  pronounced  him  entitled  to  judgaieut  far  a  i 
to  be  ascertained  by  a  ref^reo,  which  would,  acar-" 
to  the  pra<5tice,  c^irry  interest  upon  tbe  •Qto  so  I 
tained  from  tbe  dite  of  the  judgment.     Tti«  j a^i.^^ 
of  the  Court  of  Appeal,  however,  for  the  &nc  tiaa 
decided  that  tbe  plaintiff  had  a  right    to    rmomt 
damages  at  all;   and,  if  we  take   tha  p^modiaB  hd 
doivn  in  ord,  41,  r«  3,  the  result  will  ho  ffcai  IW 
plaintiff  will  only   get    intirest  from   tli#    ilfei  «l 
the    judgment    of     the    Court    of     Appeal* 
rule  provides   that    "where    any  judgriXMut  iij 
uounced    by    the    court    or  a  jud^e   in    ooo 
entry  of  the  judgment  shall  be  dated  as  of  tW4 
which  such  judgment  is  pronounced,  nnloaa  tlii 
or  judge  shall  other  wis  a  order,  and  the  judgiiMMld 
take  i^ffdct  from  that  date;  provided  thAt  by  if 
leave  of  the  court  or  judge  a  juiigment  niAj  bai 
dated  or  post-dated."     Now,  no  doubt  hj  otd.  M«  r.  l* 
an  appeal  to  the  Court  of  Appeal  it  by  w»y  a*  iK 
hearing  and,  thfiugh  by  rule  4  the  court  ham  all  ill 
powers  of  tbe  High  Court,  and  has  power  t^  gttii^ 
judgment  and  make  any  order  which  Qugbt  to  Wi  , 
been  made,  still,  in  my  opinion,  the  jadg^siaai «  *  ""' 
Court  of  Appeal  is  a  judgment  as  of  Itie  ^cIjIs  ^ 
is  pronounced,  and  it  would  ra^^uire  the  inTOOi 
the  power  conferred  u^mdu  the  court  by  ofd*  41,  r^  ^ 
to  ante-date  tt*    The  judgment  clearly  wcMitd  aol  ov 
fa  eio  be  ante  -  dated ,  That  po  wer  of  ante-da  tiiiK  a  j«^ 
ment  ought  only  to  be  invoked  upon  some  ^ya  ^t9m^ 
shown  by  the  party  making  tbe  applic^tioiL  Xij  fvd 
ground   has  been  shown  in  tbe  prevent   c&sa.    Tit  ! 
delay  was  not  the  fault  of  either  partf »  bist  of  I 
law,  or  rather  of  those  wbo  administer  tbe  lav«  Tlfli 
w«s  no  wrongful  act  of  the  defendanti  oa^asi 
delay.    There  was  no  unreasonable  oli8ta«le   ] 
by  the  defendants  in  the  way  of  settling  th^  qn 
of  their  liability.     Therefore,  I  think  that  ko  a*  { 
has  been  shown  for  havin$r  the  judgoieiit  mo^tm^m 
in  order  that  the  plaintiff'  may  get  iaterMl  im 
interval  between  the  origiual  jndfrmant  aa^  th»  ja 
ment  of  the  Court  of  Appeal.     When  the  pmmkti 
the  decision  of  the  House  of  Lords   in    Cal^m 
Railway  Co.  V.  Carmkhof!,  which  waa  folio w«|  ml 
rt  Richard  and  Gre^l  WtiiU^n  Railwuiif  Ca„  ia  i 
we  are  assisted  in  arrlTing  at  a  datcnBawt 
the    present    caie.      In    CurmicAo^ri    com    a 
owner  claimed  oompensatton  from  a  railwmy  oo€ 
under  the  Lands  Clauses  (Scotland)  Act,  l^l«$. 
bead-note  runs  as  follows:    ** Where   a 
claim  has  been  left  by  tbe  creditor  for 
certained  and  nnexaminedi  the  debtor  havisig  all 
been  ready  and  willing  to  meet  the  detnand »  it 
held  by  the  House,  reversing  the  decision  biloir.  1 
the  right  to  interest  on  the  principal  tiiai  ^U 
commence  until  after  the  debt  bad  bean 
and  the  precise  amount  settled.     A  ahati^Ti 
awarding  compensation  to   a  land  own 
railway  company  in  la 64,  found  that  so  far 
1852  he  was  entitled  to   £5,272  ;  saying,  l»« 

The  ooQTt  bel0W  Mdti  to  t^ 


nothing  as  to  interests 
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prindpal  ram  twelre  years'  interest.  Their  order 
reyereed.  Per  Lord  Wegtbury.  —  Interest  oan  be 
demaoded  only  in  virtue  of  a  contract,  or  where  the 
priodpal  money  has  been  wrongfully^  withheld." 
Now,  though  the  point  which  was  decided  in  that 
case  does  not  ariie  here,  the  principle  of  that  case 
assists  the  court,  as  I  have  said,  in  determining  the 
present  case.  In  that  case  there  was  a  long  delay 
and  consequent  loss,  but  the  principle  of  the  decision 
is  that  the  sum  was  not  one  in  respect  of  which  the 
railway  company  could  haye  been  called  upon  to  pay 
interest,  there  being  no  exigency  upon  them  to  pay 
the  sum  until  it  had  been  ascertiined.  In  the  present 
case  the  damages  could  not  be  regarded  as  haying 
been  wrongfully  withheld.  The  question  whether 
the  princioal  sum  has  been  wrongfully  withheld 
is,  no  doubt,  an  important  factor  in  aetermining 
whether  the  judgment  should  be  ante-dated  ;  but 
when  the  delay  is  part  of  the  ordinary  process  of 
ascertaining  liability  there  is  no  wrongful  withholding 
of  the  money.  As  a  matter  of  fact,  the  plaintiff  here 
was  in  the  position  in  which  the  landowner  was 
placed  in  that  case.  There  there  was  dday  in  ascer- 
taining the  amount  of  the  daim,  and  in  the  result  an 
obb'gation  arose  to  pay  the  ascertained  sum.  It  was 
held  that  the  landowner  was  not  entitled  to  recoyer 
interest  I  think,  therefore,  that  the  principle  of  that 
case  helps  us  in  deciding  whether,  having  jurisdiction 
to  ante-date  the  jud^ent,  the  court  ought  to  ante- 
date it  so  as  to  give  mterest  to  the  plaint^.  In  these 
drcumstanoes  we  ought  not  to  interfere  with  the 
judgment.  I  say  nothing  as  to  the  case  where  the 
sum  is  a  fixed  sum,  which  is  either  due  or  not  due, 
uid  the  qaestion  whether  it  is  due  is  the  only  ques- 
tion for  decision.  Here  the  sum  was  one  which  could 
not  be  ascertained  without  a  further  inquiry.  I 
desire,  as  I  understand  Bomer,  L.J.,  also  desires,  to 
express  no  opinion  where  the  sum  is  one  which  is  an 
ascertained  sum  without  any  inquiry. 

Judgment  will  therefore  be  entered  for  the  agreed 
sum,  with  interest  thereon  from  the  date  of  the  judg- 
ment of  the  Oourt  of  Appeal  until  payment. 

BoHSB,  L.  J.— I  am  of  the  same  opinion.  It  ought 
to  be  borne  in  mind  that  when  an  appeal  comes 
before  the  Gourt  of  Appeal  it  comes  by  way  of  re- 
hearing. That  is  very  forcibly  shown  by  the  case  of 
Quilter  y.  Mapleaon,  31  W.  B.  76,  9  Q.  B.  D.  672. 
Where  a  plaintiff  who  fails  at  the  trial,  and  whose 
action  is  dismissed  appeals,  and  succeeds  on  the 
appeal,  and  the  judgment  is  reversed  and  entered 
for  him,  it  oannot  properly  be  said  that  the  judgment 
of  the  Court  of  Appeal  is  to  be  regarded  as  if  for  all 
purposes  it  were  the  judgment  of  the  court  appealed 
from.  The  judgment  of  the  Oourt  of  Appeal  in 
favour  of  the  appellant  must  be  regarded  as  pro- 
nounced upon  the  day  on  which  the  Gourt  of  Appeal 
pronounced  it,  subject  to  the  power  of  the  court  to 
antedate  it.  The  Ck>urt  of  Appeal  has  powers  given 
to  it  to  remedy  any  possible  injury  to  the  appellant 
hj  reason  of  his  not  having  judgment  entered  for 
hmi  in  the  oourt  below,  as,  for  instance,  the  power  to 
antedate  the  judgment.  But  that  power  uiould  be 
Exercised  with  great  caution.  In  the  present  case 
there  was  a  daim  for  damages.  The  judgment  of  the 
Court  of  Appeal,  reversing  the  judgment  of  the  court 
below,  was  that  the  plaintiff  was  entitled  to  damages 
to  be  assessed  by  a  referee.  In  my  opinion,  the 
judgment  must  be  regarded  as  a  judgment  of  the 
date  on  which  it  was  pronounced,  and  I  can  see  no 
sufBcient  ground  for  ante-dating  it.  This  is  not  a  case 
in  which  the  court,  in  the  exercise  of  its  jurisdiction, 
should  ante-date  the  judgment.  That  to  my  mind  is 
the  true  view  of  the  matter  upon  principle.  What 
then  happened  was  this.   The  parties  agreed  upon  the 


amount  of  the  damages  and  that  the  amount  so 
agreed  upon  should  bear  interest,  but  from  what  date 
the  interest  should  run  was  not  expressly  stated.  As 
a  matter  of  construction  I  think  that  the  interest 
runs  from  the  date  of  the  judgment  of  the  Court  of 
Appeal.  Therefore,  both  upon  principle  and  upon 
construction,  interest  can  only  be  allowed  to  the 
plaintiff  from  the  date  of  the  judgment  of  the  Oourt 
of  Appeal. 

Order  accordingly. 

Solicitors  for  the  plaintiff,  WaUotu,  Johmon,  Buhh, 
&  WhaUon. 

Solicitors  for  the  defendants,  Lowlesa  db  Co. 


June  2. 


From  E.  B.  Div.  ) 

(OoUhis,  M.R.  and  Mathew  and  [ 

Cozens-Hardy,  L.JJ.)  ) 

Attobney-Osnibal  v.  Lsthbsidob.  (a.) 

Inland  revenue — Estate  duty— Property  deemed  to  paw 
on  death—Interest  provided  hy  deceased  hy  arrange^ 
ment  mth  other  person — Policy  of  life  insurance — 
Family  arrangement — Finance  Act,  1894  (57  d:  58 
Vict,  c.  30),  a.  2,  sub-section  1  (d). 

The  tenant  for  life  of  certain  estates,  who  Jiad  raised  a 
sum  of  money  on  the  security  of  his  life  estate  and  of 
fifteen  policies  of  insurance  on  his  life^  entered  into  an 
arrangement  vnth  his  son,  t?ie  tenant  in  tail,  in  accord- 
ance with  which  the  entail  was  barred,  a  sum  of  money 
ufas  raised  on  a  mortgage  of  the  fee  simple,  out  of  whidi 
the  charges  on  the  father's  life  estate  ana  on  the  policies 
were  paid  off,  and  the  policies  were  assigned  to  the  son. 
By  a  deed  of  settlement  tJie  income  of  the  estates  was  to  be 
applied,  first,  in  paying  the  interest  on  the  mortgage 
debt;  next,  in  paying  the  premiums  on  the  policies  or 
substituted  policies,  a^id,  if  any  policies  sJiould  he  sur- 
rendered,  tJie  amount  of  the  premiums  on  such  policies 
were  to  be  paid  to  the  son;  and  next,  in  paying  £1,000 
a  year  to  the  son*  The  son  mortgaged  the  policies, 
assigning  to  the  mortgagees  the  benefit  of  the  provisions 
in  the  sMement  for  keeping  up  the  policies,  but  witJumt 
any  covenant  by  himself  to  keep  up  the  policies.  The 
father  having  surrendered  his  life  interest  in  the  estates 
to  the  son,  subject  to  the  trusts  for  keeping  up  the  policies, 
the  son  paid  off  the  mortgage  on  the  policies  and  tlien 
remortgaged  them,  covenanting  in  the  new  mortgage  to 
pay  the  premiums.  Shortly  after  the  new  mortgage  the 
father  died,  and  all  the  policy  moneys  were  duly  paid  to 
the  son.  No  premium  in  respect  of  five  of  the  policies 
fell  due  or  was  paid  after  t?^  date  of  t?ie  new  mortgage. 
In  respect  of  each  of  the  remaining  ten  policies  the 
defendant  himself  paid  one  premium  under  his  covenant. 
The  Crown  claimed  estate  duty  on  the  death  of  tJ^  father 
in  respect  of  the  policy  moneys. 

Held,  that  the  estate  duty  claimed  was  payable,  as  the 
policies  were  an  interest  provided  hy  the  deceased  by 
arrangement  with  his  son  within  the  meaning  of  section  2, 
subsection  1  (d),  of  the  Finance  Act,  1894. 

Appeal  by  the  Crown  from  the  judgment  Of 
Phillunore,  J.,  on  an  information  by  the  Attozney- 
Qeneral  claiming  estate  duty. 

The  information  claimed  that  on  the  death  of  Sir 
Wroth  Adand  Lethbridge  estate  duty  became  payable 
under  the  provisions  of  the  Finance  Act,  1894,  upon 
the  principal  value  received  under  certain  policies  of 
insurance. 

The  information  stated  that  by  an  indenture  dated 
the  19th  of  August,  1886,  and  made  between  Sir 

(a.)  Beported  by  F.  O.  BtroxxB,  Esq.,  Barrister- 
^  at-Law. 
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Court  of  Apfxal. 


Tl 


Wroth  Adaiid  Lethbridge  and  his  eldest  son,  the 
defendant,  reciting  that  under  the  will  of  Sir  Thomas 
Lethbiidge  (the  grandfather  of  Sir  Wroth  Lethbridge) 
oeitain  estates  were  vested  in  trustees  upon  trust 
for  the  payment  of  certain  annuities  and  subject 
thereto  upon  trust  to  pay  the  income  thereof  to  Sir 
Wroth  Lethbridge  for  life,  and  after  his  death  in 
trust  for  the  defendant  in  tail  male  with  equitable 
remainders  over ;  and  reciting  that  at  the  date  of  the 
indenture  next  hereafter  mentioned  Sir  Wroth  Leth- 
bridge had  raised  by  way  of  charge  upon  his  life 
estate  and  sundry  policies  of  assurance  on  his  life 
(including  the  fifteen  policies  hereinafter  mentioned) 
sums  amounting  to  £59,121 ;  and  reciting  that  by  an 
Indenture  dateo  the  4th  of  March,  1885,  and  made 
between  Sir  Wroth  Lethbridge  of  the  first  part,  the 
defendant  of  the  second  part,  and  Charles  Longboume 
of  the  third  part,  which  indenture  was  executed  as 
rsfuet  of  family  arrangement  between  Sir  Wroth 
Lethbridge  and  the  defendant,  and  was  duly  enrolled 
as  a  disentailing  assurance  on  the  6th  of  March,  1885, 
the  estates  were  limited  to  Charles  Longboume  and 
his  heirs  subject  to  the  several  annuities,  mortgages, 
and  encumbrances  afiEecting  the  same,  but  freed  and 
discharged  from  the  estate  in  tail  male  of  the 
defendant  and  the  remainders  thereon  upon  such 
trust  as  Sir  Wroth  Lethbridge  and  the  defendant 
should  by  deed  jointly  appoint,  and  in  default  of 
appointment  upon  the  trusts  therein  referred  to 
being  the  tnuts  subsisting  under  the  will  of  Sir 
"^homas  Lethbridge) ;  and  reciting  that  as  a  further 
part  of  the  family  arrangement,  and  by  an  indenture 
dated  the  10th  of  June,  1885,  and  made  between  Sir 
Wroth  Lethbridge  and  the  defendant  of  the  first  part, 
Ambrose  Lethbridge  and  others  of  the  second  part, 
and  Sir  W.  F.  Pollock  and  others  of  the  third 
part.  Sir  Wroth  Lethbridge  and  the  defendant  in 
consideration  of  J£71,U00  paid  to  them,  appointed  and 
conveyed  ceriain  portions  of  the  estate  to  Sir  W.  F. 
Pollock  and  others  by  way  of  mortgage  for  securing 
the  said  sum  of  £71,000  and  interest;  and  reciting 
that  the  said  sums,  amounting  to  £59,121,  charged 
on  the  life  estate  of  Sir  Wroth  Lethbridge  and  on  the 
said  policies  of  assurance,  were  paid  off  out  of  the 
said  sum  of  £71,000,  and  that  the  said  several 
policies  on  the  life  of  Sir  Wroth  Lethbridge,  including 
the  fifteen  policies,  had  been  reasugned  to,  and  were 
then  vested  in.  Sir  Wroth  Lethbridge ;  and  reciting 
that  it  was  further  part  of  the  family  arrangement 
that  the  fifteen  policies  of  assurance  should  thence- 
forth be  kept  up  out  of  the  rents  of  the  estates,  and 
that  the  policies  should  be  assigned  to  the  defendant 
absolutely;  and  reciting  that  by  an  indenture  also 
dated  the  19th  of  August,  1885,  the  estates  had, 
subject  to  certain  rent-charges,  been  appointed  and 
granted  to  the  use  of  Thomas  Benyon,  his  executors, 
administrators,  and  assigns,  during  the  life  of  Sir 
Wroth  Lethbridge  upon  trust  for  the  management  of 
the  estates,  and  out  of  the  rents  to  pay  expenses  of  the 
management,  the  said  rent-charges  and  annuities, 
and  the  interest  on  the  mortgage  debt,  and  in  the 
next  place  to  pay  the  annual  premiums  and  other 
sums  which  were  then  and  from  time  to  time  should 
bajieoessary  for  keeping  on  foot  the  said  policies  of 
assurance  specified  m  the  schedule  thereto,  and  any 
policy  or  policies  effected  as  thereinafter  mentioned, 
or  for  restoring  the  same  respectively  if  the  same 
respectively  shoxdd  become  voidable,  and  in  case  the 
said  policies  or  any  of  them  should  become  void  to 
effect  a  new  policy  or  policies  to  be  delivered  to  the 
defendant,  his  executors,  administrators,  or  assigns, 
with  SUCH  office  or  offices  as  he  or  they  should  direct, 
and  in  his  or  their  name  or  names  on  the  life  of  Sir 
Wroth  Lethbridge  in  such  sum  or  sums  as  should 
amount  to  the  sum  or  sums  which  would  have  become 


payable  under  the  policy  or  policies  so  beooine  void  if 
Sir  Wroth  Lethbridge  had  then  died,  but  so  that  ia 
case  any  such  policy  or  policies  should  during  ths 
life  of  Sir  Wroth  Lethbridge  be  surrendered  by  th« 
defendant  to  the  office  granting  thesame,  and  thftannml 
premium  or  premiums   payable  io   respect    thccetrf 
should    in    consequence  cease    to    be    payable,   tht 
amount  of  such  premium  or  premiums  shoold  nd 
cease  to  be  raisable,  but  should  be  raised  and  paid  to 
the  defendant,  and  to  apply  the  r^idae  of  tha  s«ii 
rents  and  profits  as  therein  mentioned,  that  i«  to  say, 
in  the  next  place  to  pay  to  the  defendant  the  sum  of 
£1.000  a  year,  and,  subject  to  the  tmats  aforcssiij 
the  premises  thei^by  appointed  and  granted  woe  to 
be  in  trust  for  Sir  Wroth  Lethbridge  as  tenant  for 
life  with  remainder,  to  the  use  of  the  defendant,  ba 
heirs  and  assigns;   by  the  now  statins    indeBtm 
it   was    witneued   that    in    further    pnrtoanes  of 
the  said  family  arrangement  and  in   ooliatdecatios 
thereof  Sir  Wroth  Lembridge,  as  beneficial  owmc, 
assigned  to  the  defendant,  his  executors,  adsnoii- 
trators,    and    assigns,    all    those     fifteen     poboa 
of  assurance  on  the  life  of  Sir  Wroth  Le^badgt 
specified  in  the  schedule  to  the  indentarea,  aad  w 
moneys  to  become  payable  thereunder,  to  hold  ib 
same  to  the  defendant,  his  executora,  adminlatnttn, 
and  assigns,  for  his    and    their    own   benefit.    Hi 
amount  of  the  fifteen  polides  in  question*  widtk  had 
been  taken  out  at  various  dates  between  Fetnny, 
1856,   and  December,   1872,   was  £26,500,  ni  tk» 
annual  premiums  payable  in  respect  thereof  ift  ^ 
date  of  tiie  said  indenture  amounted  to  £864.  Bosnsa 
to  the  amount  of  £3,567  4s.  2d.  had  been  dedarai  as 
the  policies  prior  to  June,  1885.    The  defends^  ^ 
indentures  dated  the  1st  of  November,  1892,  ths  Itt 
of  November,  1893,  and  by  four  snbseqoent  isda- 
tures,   mortgaged   the    policies    to    secure   luoiyi 
advanced  to  him.    The  said  mortgage  ocntaiDsdw 
covenant  by  the  defendant  himself   to  keep  op  tk 
policies,  but  the  defendant  assigned  to  the 
mortgagees  the  benefit  of  the  provision  for  ' 
up  the  same  contained  in  the  indsntore  of  set 
of  the  19th  of  August,  1885.    Thus  by  an  todentand 
the  24th  of  October,  1899.  made  b^ween  the  deisadsst 
of  the  one  part  and  W.  J.  Trevelyanof  the  other  pait. 
reciting  that  the   defendant   was   entitled   to  ik 
policies  specified  in  the  schedule  thereto  (being  ssvn 
of  the  fifteen  policies)  and  was  entitled  to  the  bearfl 
of  the  provisions  contained  in  the  indenture  ol  fts 
18th  of  August,  1885,  for  keeping  on  foot  the  as  as  cr 
any  new  policies  in  lieu  thereof,  the  defendaat,  it 
consideration  of  £3,000  advanced  to  him,  co^ensiitsi 
for  the  repayment  of   the   sum  so  advanced,  aai 
assigned  to  W.  J.  Trevelyan  the  said  seven  pobciss  d 
assurance,  together  with  the  full  benefit  of  the  pss- 
vision  for  keeping  on  foot  the  same  polidee  coataimd 
in  the  indenture  of  settlement  of  the  19ih  of  Ai^^ 
1885.    By  an  indenture  dated  the  StU  of  Bepbe^bm, 
1898,  in  consideration  of  £4,100,  Sir  Wroth  Lsb- 
bridge  assigned  (by  way  of  surrender)  to  the  dafiwi 
ant  his  life  interest  in  the  estates  compriaed  in  iim 
indenture  of  August,  1885  (subject,  inter  a/uB,  to  tie 
indenture  of  mortgage  of  June,   1885,  and  to  tit 
trusts  by  the  indenture  of  August,  1885,  dedazed  iv 
keeping  on  foot  the  said  fifteen  poHoies,  so  far  as  wm 
necessary  for  the   security  and   protectioa   of   tib 
respective  mortgagees  of  the  policies,  but  discharged 
from   the   other   trusts    thereby   declared    lor  8k 
Wroth  Lethbridge  and  his  assigns),  to  hold  aalB 
and  to  the  use  of  the  defendant,  his  hcdrs  and  ssnigTii 
during  the  life  of  Sir  Wroth   Lethbridgep   to  tte 
intent  that  the  life  estate  might  merge  in  tlie  imm 
sion.    The  purchase-monejr  of  £4,100  was  mloalatsd 
on  the  footing  that  the  defendant  was  entitled  vm^ 
the  provisions  contained  in  the  settlement  to  have  thi 


fdiih. 


tAii9.1d,190S.] 


THE  WEEKLY  REPORTER. 


647 


COTJBT  OP  ApFIAL. 


AtTOBRSY-^GSNBRAL  tr.  LXTHBRIDaB* 


GOITBT  OF  APPBIL. 


memiams  on  all  the  policies  during  the  life  of  Sir 
Wfoth  Lethbridge  paid  oat  of  the  rents  and  profits  of 
the  estotes.  The  mortgages  by  the  defendant  of  the 
fifteen  polides  continued  until  the  8th  of  January, 
1902,  when  the  defendant  paid  off  the  same,  and  by 
an  indenture  of  the  9th  of  January,  1902,  he  again 
mortgaged  the  same  policies,  oorenantinfl:  in  the  new 
mortgage  to  pay  the  premiums.  Sir  Wroth  Leth- 
bridge died  on  the  25th  of  November,  1902.  All  the 
moneys  (including  bonuses)  secured  by  the  fifteen 
polidei  then  became  payable,  and  had  bieen  duly  paid 
or  aoooonted  for  to  the  defendant.  No  premium  in 
re>p"ot  of  five  of  the  policies  fell  due  or  was  paid  after 
the  8tb  of  January,  1902.  In  respect  of  each  of  tiie 
ten  remaining  policies  the  defendant  himself  paid  one 
premium  under  his  covenant. 

The  information  claimed  that,  in  these  droum- 
stances,  estate  duty  under  the  provisions  of  the 
Finance  Act,  1894,  ss.  1  and  2  (1)  (c)  and  2  (!)  (d),  or 
one  or  more  of  those  sections  became  payable  in 
respect  of  the  moneys  received  under  all  the  said 
policies  of  assurance,  or,  alternatively,  in  respect  of 
such  moneys,  less  a  sum  in  proportion  to  the  premiums 
paid  in  respect  of  any  of  the  policies  dated  the  8th  of 
January,  1902,  or,  alternatively,  on  the  moneys 
received  under  the  said  policies  in  respect  of  which 
no  premium  had  been  paid  after  the  8th  of  January, 
1902. 

Tne  defendant  refused  to  pay  duty  according  to  any 
of  the  alternative  claims,  and  contended  that  no 
estate  duty  was  payable  in  respect  of  the  moneys 
received  under  any  of  the  policies. 

By  section  2  (l)  (d)  of  the  Finance  Act,  1894, 
property  passing  on  the  death  of  the  deocNEwed  is 
deemed  to  include  "any  annuity  or  other  interest 
provided  by  the  deceased,  either  by  himself  alone  or 
in  concert  or  by  arrangement  with  any  other  jjerson, 
to  the  extent  of  the  beneficial  interest  accruing  or 
arising  by  survivorship  or  otherwise  on  the  death  of 
the  deceased." 

PhiUimore,  J.,  was  of  opinion  that  the  effect  of  the 

family  arrangement  was  that  the  deceased  assigned 

the  policies  of  insurance  on  his  life  to  the  defen&nt, 

and  also  assigned  to  him  an  income  wherewith  to  pay 

the  premiums  on  the  policies.     And  he  held  that, 

inasmuch  as  the  policies  were  given  to  the  defendant 

and  had  been  kept  up  by  him,  the  defendant  was  not 

liable  on  the  death  of  his  father  to  pay  estate  duty 

under  section  2  (1)  {d)  in  respect  of  tiie  moneys  received 

under  the  policies. 

The  Crown  appealed. 

Sir  RohtH  Finlay,  A.O,,  Sir  Edward  Carson,  8.G., 
and  Vatighan  Hawkins,  lot  the  Crown* 

Montague  Lush,  K.C.,  and  A*  dB,  Terrell,  for  the 
defendant. 

The  following  cases  were  cited :  Attorney -Qeneral  v. 
Murray,  62  W.  B.  258,  [1904]  1  K.  B.  165;  Attorney- 
aeneral  v.  Hawkins,  49  W.  E.  320.  [1901]  1  Q.  B.  285  ; 
Lord  AdvooaU  v.  Fleming,  45  W.  B.  674.  [1897]  A.  C. 
145. 

Cur,  adv.  vidt, 

Jane  2. — Cozbns-Habdy,  L.J.,  read  the  judgment 
3f  the  oourt  as  follows:  This  is  an  appeal  by  the 
ALttomey-General  from  a  judgment  of  Phillimore,  J., 
lisnaiaajfig  an  information  which  claimed  estate  duty 
ia  payabto  on  certain  policy  moneys  under  section  2 
1)  (d)  of  the  Finance  Act,  1894. 

In  1885  Sir  Wroth  Adand  Lethbridge,  the  late 
>aronet,  hereinafter  called  the  father,  was  equitable 
enant  for  life  of  the  Lethbridge  estates,  and  his  son, 
hd  defendant,  the  present  l»ronet,  was  equitable 
enant  in  taU.  The  father  had  raised  J&59,121 
pcm  tlie  security  of  his  life  interest  and  of  fifteen 


policies  on  his  life  for  £26,500,  on  which  bonuses  to 
the  amount  of  £3,567  4s.  2d.  had  been  declared.  A 
family  arrangement  was  entered  into,  by  virtue  of 
which  (1)  the  estate  tail  was  barred,  and  the  son 
became  equitable  tenant  in  fee  simple  in  remainder 
after  his  father's  death ;  (2)  a  sum  of  £71,000  was 
raised  on  the  security  of  the  fee  simple ;  (3) 
out  of  the  £71,000  the  charges  on  the  father's  life 
interest  and  on  the  policies  were  paid  off;  (4)  £1,000 
a  year  was  provided  for  the  son  during  the  joint  Uves 
of  the  father  and  the  son  out  of  the  father's  life 
interest ;  (5)  the  policies  were  assigned  to  the  son 
absolutely ;  and  (6)  provision  was  miade  for  payment 
of  the  premiums  on  the  polides.  Of  these  various 
transactions  the  last  is  the  only  one  to  which 
attention  need  be  called  in  detaiL  It  is  part  of  the 
provisions  of  the  settlement  or  resettlement  dated  the 
19th  of  August,  1885.  The  father's  life  interest  was 
vested  in  trustees  upon  trust  out  of  the  net  rents  and 
profits  to  pay  the  interest  on  the  mortgage  debt  of 
£71,000,  and  in  the  next  place  to  *'  pay  the  annual 
premiums  and  other  sums  which  are  now  or  from 
time  to  time  shall  be  necessary  for  keeping  on  foot " 
the  fifteen  policies,  "or  for  restoring  the  same 
respectively  if  the  same  respectively  shall  become 
voidable,  and  in  case"  the  fifteen  polides  **  or  any  of 
them  or  any  poliov  or  polides  effected  as  herdnaf  ter 
mentioned  shall  become  void  effect  a  new  policy  or 
polides  of  assurance,  to  be  delivered  to  "  the  son,  his 
ezecutorf ,  administrators,  or  assigns,  with  such  office 
or  offices  as  the  son,  his  executors,  administrators,  or 
assigns,  should  direct,  and  in  his  or  their  name  or 
names,  on  the  life  of  the  father  in  such  sam  or  sums 
of  money  as  should  be  or  amount  to  the  sum  or  sums 
which  would  have  been  payable  under  the  policy  or 
policies  so  become  void  if  the  father  had  then  died, 
but  so  that  in  case  any  such  policy  or  policies  should 
during  the  life  of  the  father  be  surrendered  by  the 
son,  ms  executors,  administrators,  or  assigns,  to  the 
office  or  offices  granting  the  same  and  the  annual 
premium  or  premiums  payable  in  respect  thereof 
should  in  consequence  cease  to  be  payable  to  such  office 
or  offices  respectively,  the  amount  of  the  premium  or 
premiums  which  would  have  been  payable  in  respect 
of  such  surrendered  policy  or  polides  respectivdy  in 
case  the  same  had  not  been  so  surrendered  should  not 
cease  to  be  raiseable  under  the  present  trust,  but 
should  be  raised  in  the  same  manner  in  all  respects  as 
if  such  policy  or  polides  had  continu<)d  in  force,  and 
should  be  paid  to  the  son,  his  executors,  adminis- 
trators, ana  assigns.  Subject  as  above,  the  trust  was 
for  payment  to  the  son  of  £1,000  a  year  during  the 
joint  lives  and  then  for  the  father  and  his  assigns. 

The  first  question  that  arises  is  whether  under  this 
transaction  the  fifteen  polides  were  an  "  interest  pur- 
chased or  provided  "  by  the  father,  dther  by  himself 
alone,  or  in  concert  or  by  arrangement  with  the  soo, 
within  the  meaning  of  section  2(1)  (<f).  It  has  been 
hdd  by  this  court  that  a  policy  may  fM  within  this 
dause:  Attorney-General  v,  Murray,  [1904]  1  E.  B. 
165.  And  in  our  opinion  the  fifteen  poBdes  were 
''provided"  by  the  father  by  arrangement  with  the 
son  by  means  of  the  application  of  part  of  his  income 
in  paying  the  premiums  which  kept  the  policies  alive. 
PhiUimore,  J.,  seems  to  have  hdd  that  this  daburate 
arrangement  was  nothing  more  than  a  trust  to  pay  to 
the  son,  or  for  his  sole  benefit,  an  annual  sum  of 
£864  (the  amount  of  the  then  i)remiums),  plus  £1,000 
a  year,  but  we  cannot  adopt  this  view.  In  one  event 
oi^y  could  the  son  daim  to  be  paid  the  £864 — viz.,  in 
the  event  of  his  decting  to  surrender  the  polides. 
Moreover,  the  £864  was  not  a  fixed  charge  upon  the 
father's  income.  It  might  be  increased  if  a  fresh 
policy  had  to  be  effected.  It  would  be  reduced  when- 
ever a  boooB  was  dedaced,  lor  the  son  could  not  call 
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upon  the  trustees  to  apply  ont  of  the  father's  income 
anything  more  than  the  preminms  "necessary  for 
keeping  on  foot"  the  policies.  But  however  that 
may  be,  we  thmk  that,  if  nothing  else  had  happened 
and  the  policies  had  been  kept  np  nnder  the  trust  of 
1885  until  the  father's  death  in  November,  1902,  the 
case  would  clearly  have  fallen  within  sub-section 


'if- 


It  was  urged  that  the  policies  were  really  pur- 
chased by  the  son,  and  therefore  were  exempt  from 
estate  duty.  But  the  language  of  section  3  does  not 
justify  this  argimient.  A  family  arrangement  of  the 
nature  above  described  is  not  "  a  bond  fide  purchase 
for  full  consideration  in  money  or  money's  worth  "  ; 
and  the  transactions  of  1885  were,  both  in  form  and 
in  fact,  a  family  arrangement,  although  there  was 
ample  consideration  on  each  side. 

It  remains  to  consider  whetiier  the  subsequent  deal- 
ings of  the  father  and  son  have  materially  altered  the 
position,  (a)  The  son  mortgaged  the  policies  by  six 
deeds,  in  each  of  which  he  assigned  the  benefit  of  the 
provisions  for  keeping  up  the  policies  contained  in  the 
settlement  of  1885,  but  without  any  personal  covenant 
for  payment  of  the  premiums.  This  left  the  position 
unchanged.  (6)  In  September,  1898,  the  son  pur- 
chased his  father*s  life  interest  for  £4,100.  The 
father  surrendered  his  life  interest  to  the  son  to  the 
intent  that  the  life  interest  might  merge  in  the 
reversion.  But  the  surrender  was  subject  (inter  alia) 
to  the  trusts  for  keeping  on  foot  the  policies  so  f  4r  as 
was  necessary  for  the  security  or  protection  of  the 
respective  mortgagees,  (c)  In  October,  1899,  the 
defendant  mortgaged  the  policies  with  the  full 
benefit  of  the  provisions  for  keeping  on  foot 
the  policies.  This  is  remarkable  as  indicatiDg 
an  intention  to  keep  alive  the  trust,  in  spite  of 
his  being  then  the  absolute  owner  of  the  Leth- 
bridge  estates,  {d)  In  January,  1902,  the  defendant 
paid  cff  the  mortgages  of  the  policies  and  again  mort- 
gaged them,  but  without  assigning  the  benefit  of  the 
provisions  for  keeping  on  foot  the  policies ;  and  he 
covenanted  in  the  usual  way  to  pay  the  premiums. 
Ko  premium  fell  due  or  was  paid  on  five  out  of  the 
fifteen  policies  after  the  date  of  this  mortgage,  the 
father  having  died  in  November,  1902.  The  result  is 
that  these  five  policies  were  kept  on  foot  solely  by 
virtue  of  the  triist  in  the  settlement  of  1885.  and  we 
think  that  they  clearly  fall  within  sub-section  1  (d). 

With  regard  to  the  remaining  ten  policies  there  is 
rather  more  difficulty,  inasmucE  as  one  premium  was 
paid  by  the  d^endant  pursuant  to  his  covenant, 
although  with  that  exception  they  were  likewise  kept 
on  foot  by  virtue  of  the  trust.  Upon  the  whole,  how- 
ever, we  think  that  they  were  "provided"  by  the 
father,  a  part  of  whose  income  was  ap^opriated  for 
the  purpose  of  keeping  them  on  foot.  The  merger  of 
the  life  interest  in  the  son's  reversion  did  not  sub- 
stantially affect  this.  The  son  never  ceased  during 
his  father's  life  to  have  the  benefit  of  this  appropriated 
fund,  and  when  he  purchased  his  father's  life  interest 
the  price  paid  was  calculated  on  the  footing  that 
this  prior  trust  was  subsisting.  The  drcumstance 
that  the  last  premium  was  not  paid  through  the  hands 
of  the  trustees,  but  directiy  by  the  son,  does  not 
suffice  to  alter  the  nature  or  effect  of  the  provinon 
made  by  the  father  and  retained  by  the  son.  In  our 
opinion,  therefore,  this  appeal  ought  to  be  allowed 
and  estate  duty  must  be  paid  on  the  full  amount 
received  in  respect  of  all  the  fifteen  policies. 

Appeal  allowed. 

Solicitor  for  the  Crown,  Solicitor  of  Inland 
Bevenue. 

Solicitors  for  the  defendant,  Tamlin  A  Ohitty. 


From  K.  B.  Div.  "J         *,^^  an 

(Biathew  and  Cozens-Hardy,  HJJ.)  J        ^"^  ^' 

Nelson  v.  Empress  Assuk^lvcb  Corporatiov 
(Limited). 
Fabeb,  Thibd  Pabtt.  (a.) 

Practice — Third  party — Reinsurance — Action  on  poUcy 
of  marine  insurance — Eight  of  underwriter  to  hrimg  w 
reinsuring  underwriter — Ord,  16,  r.  48. 

In  an  action  on  a  policy  of  marine  insurctnee  afedad 
an  underwriter  who  has  effected  a  policy  of  reinsurance^ 
the  original  underwriter  cannot  bring  in  the  rdnrntrimg 
underwriter  as  a  third  party  under  ord.  16,  r.  48. 

An  appeal  from  the  refusal  of  Bigham,  J.,  to  Re- 
charge an  order  of  a  master  giving  the  defeodant 
corporation  leave  to  issue  and  serve  a  third-party 
notice  under  ord.  16,  r.  48.  The  action  was  bsought 
on  a  policy  of  marine  insurance. 

The  policy,  which  was   dated  the  30Ch  of  May, 
1902,  was  effected  by  James  Hartley  Oooper  ft  Co. 
(Limited)  on  behalf  of  the  plaintiff  with  the  defsnd- 
aot  corporation.    The  subject-matter  of  the  insor^ 
ance  was  seven  bulls,  thirty  heifers,  and  one  oow  aad 
calf  on  board    the  steamship  Highland  Scat  <m  a 
voyage  from  the  United  Kingdom  to  Buenoa  Ayim 
The  policy  contained  the  following  cUnuea:    "Os 
and/or  under  deck.    Including  all  risks  of  mortsitf, 
jettison,  and  washing  overboard.     Warranted  to 
from  all  claim  (except  for  g&aenl  average,  aabigB, 
and  special  charges)  in  respect  of  animals  wliidi  aif 
walk  ashore  or  are  capable  of  walking  after  lassi^ 
the  ship  at  port  of  destination,  but  to  indwie  risk  i 
mortality  for  three  days  after  landing  of  w^>»wt^  .  . . 
each  animal  to  be  deemed  a  separate  insnranoe.'* 

The  insurance  was  expressed  to  be  agaiiist  fts 
usual  perils,  and  the  sue  and  labour  daoae  was  si 
follows :  '*  And  in  case  of  any  loss  or  misfortaiia,  it 
shall  be  lawful  to  the  assured,  their  factors,  aernoitB. 
and  assigns,  to  sue,  labour,  and  travel  for,  in,  aad 
about  the  defence,  safeg^uard,  and  recovery  of  the  Hid 
subject-matter  of  assurance,  without  prejudice  to  tkii 
assurance ;  to  the  charges  whereof  the  said  oorpoca- 
tion  will  contribute  according  to  the  rate  and  qaaBtilj 
of  the  sum  hereia  assured." 

On  the  5th  of  June,  1902,  a  policy  of 
was  subscribed  by  G.  H.  Faber  and  other 
writers  at  Lloyd's.  This  policy  was  described  on  tks 
face  of  it  as  being  a  reinsurance  of  the  Smpnsi 
Assurance  Corporation  and  as  applying  to  the  above 
policy,  and  as  being  subject  to  tiie  same  oliQeea  aad 
conditions  as  the  original  policy  and  to  pay  aa  mi^kt 
be  paid  thereon.  It  was  expressed  to  be  on  oattia 
as  per  original  policy,  and  it  contained  the  lollowing 
clause:  *<  Warranted  free  from  particular  average, 
jettison,  washing  overboard,  and  mortality,  nnlias 
caused  bv  the  ship  being  stranded,  sunk,  on  fire,  or  m 
collision.*'    It  also  contained  a  sue  and  labour  r'— 


similar  to  that  in  the  original  policy. 

The  plaintiff  alleged  that  during  the  oorreswy  of 
his  policy  a  total  loss  arose  of  each  and  all  of  the  said 
animals  by  perils  insured  against — namely,  mortality, 
and  arrests,  restraints,  and  detainments  of  Unga, 
princes,  and  people  and  other  like  perils.  One  hetfsr 
died  on  the  voyage  to  Buenos  Ayres,  and  tiie  reat  of 
the  animals  were  prevented  from  landing  at  Boenoa 
Ayres  by  order  of  tiie  Argentine  Gk>vemment.  Kolioe 
of  abandonment  of  such  animals  was  duly  given. 

The  plaintiff  claimed  for  a  constructive  total  losa 
and  also  for  sue  and  labour  expenses,  and  apeoial 
oharses  in  respect  of  the  animals.  In  the  altvnative, 
the  plaintiff  claimed  for  a  partial  loss,  and  alao  for  a 

(a.)  Eeportad  by  F.  G.  BfToKEB,  Bsq.,  BanMac^ 
at-Law. 


Vol.  tm.       [A«ir.i5i.  190ft.]        THE  WEEKLY  REPORTER. 


64d 


0,  A.  Nblsow  v.  E1CPBE88  AsBURAiroK  OoRPDRATiON  (Limited).— Kblly  v.  Sblwyn.  H.  0. 


proportion  of  a  sum  which  represented  sue  and  labour 
expenses  and  other  spedal  charges. 

The  defendants,  in  pursuance  of  an  order  obtained 
by  them,  issued  and  served  upon  Faber  a  third-party 
notioe.  By  this  notice  they  claimed  to  be  indemnified 
by  him  against  liability  in  respect  of  the  claim  made 
against  them  under  the  originiu  policy,  on  the  ground 
that  they  had  effected  with  him  a  policy  of  re- insur- 
ance of  the  cattle  insured  in  the  original  policy. 

Faber  applied  to  the  judge  at  chambers  that  the 
order  giving  leave  to  serve  the  third-party  notice 
upon  him  might  be  rescinded,  and  that  all   pro- 
ceedings thereunder  might  be  set  aside. 
Bigham,  J.,  refused  the  application. 
The  third  party  appealed. 

ScrutUm,  K.C.f  and  Leek,  for  the  third  party. — A 

contract  of  reinsurance  is  not  a  contract  of  indeomity 

to  which  third-party  procedure   is  applicable.    In 

order  to  constitute  a  case  of  indenmity  within  the 

meaning  of  ord.  16,  r.  48,  it  is  necessary  that  there 

ahonld  be  a  contract  to  indemnify  the  defendant 

against  the  claim  of  the  plaintiff.    A  contract  of 

reinsurance  is  not  a  contract  of  indenmity  in  that 

sense.      For  the  difference  between  a  contract  of 

indenmity  in  this  sense  and  in  the  sense  in  which 

every  contract  of  marine  insurance  is  a  contract  of 

indenmity,  see  the  judgment  of  Lindley,  L.J.,  in 

Johmton  V.   Salvage    AssocicUion,  36  W.  E.   56,   19 

Q.  B.  D.  458.    Secondly,  it  would  be  inconvenient  in 

this  case  to  adopt  third-party  procedure,  for  the  claim 

of  the  plaintiff  against  his  underwriters  is  different 

from  their  claim  against  the  reinsuring  underwriters. 

The  original  policy  covers  partial  loss ;  the  policy  of 

reinstirance  is  for  total  loss  only.    And,  although  the 

sue  and  labour  clauses  in   the  two  policies  are  in 

similar  terms,  the  measure  of  their  application  is  not 

the  same ;  for  one  applies  to  work  done  by  the  factors, 

servants,  and  assigns  of  the  assured,  the  other  to 

work  done  by  the  factors,  servants,  and  assigns  of  the 

corporation :  Uzielli  v.  Bo$Um  Marine  Insurance  Co.,  33 

W.  B.  293,  15  a  B.  D.  11. 

Carver,  K.C.,  and  F.  T.  B,  Bigham,  for  the  defend- 
ants.— The  plaintiff  claims  either  to  recover  as  on  a 
constructive  total  loss  by  restraint  of  princes,  or  to 
recover,  under  the  sue  and  labour  clause,  expenses 
inoorred  in  avoiding  restraint  of  princes.  If  he 
succeeds  in  either  part  of  his  claim ,  the  defendants 
are  entitled  under  the  policy  of  reinsurance  to  be 
indemnified  by  the  third  party.  In  Uzielli  v.  Boston 
Marine  Insurance  Co.  there  were  intermediate  under- 
writers, and  the  expenses  claimed  were  expenses 
incnrred  by  them.  In  this  case  tne  expenses  claimed 
are  expenses  incurred  by  the  original  assured.  There 
being  a  question  proper  to  be  tned  as  to  the  liability 
of  the  third  partv  to  make  indenmity,  the  third-party 
procedure  is  appUoable. 

Mathsw,  L.  J. — I  am  of  opinion  that  the  appeal 
must  be  allowed.  The  rule  under  which  the  defend- 
ants apply  to  bring  in  the  third  party  has  been  in 
Bzistenoe  for  many  years,  and  policies  of  reinsurance 
hare  been  in  existence  for  a  still  longer  period,  but 
bhis  appears  to  be  the  first  occasion  on  which  it  has 
been  sought  to  apply  the  third-party  rule  to  a  case  of 
reinsurance.  The  authorities  show  that  a  contract 
>f  insurance  and  a  contract  of  reinsurance  are 
ndependent  of  each  other.  This  is  an  attempt 
o  treat  a  policy  of  reinsurance  as  a  mere 
(ontraot  of  indemnity.  In  my  opinion  the  promise 
>y  the  reinsuring  underwriter  to  pay  as  may 
>e  paid  on  the  original  policy  does  not  make  the 
contract  of  reinsurance  a  contract  of  indemnity.  If 
b  "were  a  contract  of  indemnity,  the  underwriter  of 
he  orifi^inal  policy  might,  on  being  sued,  give  notice 
o  the  reinsuring  underwriter  that  he  did  not  wish 


to  contest  the  claim,  and  that,  if  the  reinsuring^  under- 
writer did  not  pay,  he  would  defend  the  action  and 
then  claim  to  be  indenmified  against  the  costs.  No 
one  has  ev^r  heard  of  a  policy  of  reinsurance  being  so 
treated.  Fortiier,  in  this  case,  the  third  party  is 
alleged  to  be  liable  only  in  respect  of  some  part  of 
the  plaintiff's  claim.  I  think  that  great  inconvenience 
would  arise  if  a  third  party  were  allowed  to  be 
brought  in  with  regard  to  some  part  only  of  the 
subject-matter  of  the  action.  It  might  be  that  at  the 
trial  it  would  turn  out  that  there  was  no  point  of 
common  liability  at  all ;  and  then  the  third  party 
would  have  appeared  and  incurred  expense  for 
nothinff.  I  therefore  think  the  appeal  must  be 
allowed. 

Cozbns-Hakdt,  L.J.,  concurred. 
Appeal  allowed^ 

Solicitors  for  the  third  party,    Waltons,  Johnson, 
Buhb,  &  Whatton. 

Solicitors  for  the  defendants,  W.  A.  Crump  <k  Son* 
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EsLLT  V.  Selwyn.  (a.) 


Conflict  of  lawe— Assignment  abroad  of  reversionary 
interest  —  Personal  estate  in  England  —  Notice  — 
Priority. 

In  June,  1S9\,  A.  H.  S ,  being  then  domiciled  in  the 
State  of  New  Yorkj  assigned  to  his  wife  by  deed  his 
reversionary  interest  under  his  late  father^  s  will  absolutely. 
The  estate  was  invested  in  English  trust  securities. 
Notice  to  the  trustees  of  the  will  was  not  necessary  to 
complete  an  assignment  of  a  chose  in  action  or  rever' 
sionary  interest  in  personalty  according  to  the  law  in  the 
State  of  New  York,  and  notice  of  this  assignment  vfas 
not  sent  to  the  English  trustees.  In  August,  1894, 
A.  H,  S.,  being  then  in  England,  assigned  by  deed  his 
reversionary  interest  in  hu  father* s  estate  to  the  plaintiff 
to  secure  £400  by  way  of  mortgage.  The  plaintiff  forth- 
with gave  notice  of  this  assignment  to  the  trustees  of  tfie 
will.  In  September,  1908,  the  wife  gave  notice  to  the 
trustees  of  the  (usignment  made  to  her.  In  an  action  to 
settle  the  priorities  of  these  two  assignments, 

Held,  that,  as  the  court  uhis  administering  an  English 
trust  fund  settled  by  the  will  of  an  English  testator,  the 
rights  of  the  claimants  to  that  fund  must  be  regulated  by 
English  law,  and,  accordingly,  that  the  plaintiff  was 
entitled  to  priority  by  virtue  of  the  notice  he  had  given  to 
the  trustees. 

Witness  action. 

The  important  question  raised  in  this  action  was 
whether  the  validity  and  consequent  priority  of  an 
assigument  of  a  reversionary  interest  in  Bnglish  trust 
funds  was  to  be  determined  by  the  law  of  New  York, 
where  the  assignment  was  executed  by  deed  dated 
July,  1891,  or  by  the  law  of  England,  where  the  fond 
was  being  administered. 

Under  the  will  of  his  father,  A.  H.  Solomon,  who 
died  in  March,  1888,  Arthur  Hammond  Selwyn  was 
entitied  to  a  protected  life  interest  in  a  legacy  of 
£20,000,  and  was  also  contingentiy  entitied  in  reversion 
to  certain  other  legacies  bequeathed  to  various 
members  of  the  testator's  family.  The  will  contained 
a  trust  for  sale,  under  which,  at  the  time  of  events 

(a.)   Beported  by  Pbroy  H.  Winfikld,  Esq., 
Barrister-at-Law, 
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refarred  to  hereunder,  all  the  teal  estate  had  been 
converted^    and  the  vbole    eitate   wae    iiiYeflted    in 

English  trust  »eouriHefl. 

By  an  mdenture  of  the  8tli  of  June,  1991,  A>  H» 
Relwyn,  hmng  then  domi<!iIed  m  the  3tftt«  of  New 
Yorkp  assigned  to  his  wife,  an  American  lady,  all  bia 
share  »nd  interest  of  what  nature  or  kind  soever 
which  he  then  bad  or  mtgbt  thereafter  bavc  in  the 
estate  of  his  latfi  father,  A,  H.  Solomoni  under  or  by 
virtue  of  his  said  will  or  otherwise  (except  his  life 
interest  in  the  £20.000  legacy),  whether  in  poas^^Bsioii, 
reversion,  renoamder,  or  expectancyp  for  her  sole  and 
eep&rate  use  absoltitely.  According  to  the  law  of  the 
8tate  of  New  York,  notice  to  the  trnsteea  of  tbe  will 
wm  not  neceBsary  to  complete  an  as»igDment  of  a 
chose  I'n  action  or  reverrionary  interest  in  Deraonalty, 
and  no  notice  of  the  deed  of  the  8th  of  June,  1891^ 
wafl  sent  to  the  Eogliib  trustees* 

By  an  indenture  of  the  10th  of  August,  1S94,  A.  H. 
Selwyp,  being  then  in  England,  assigned  all  hii 
sbare  and  interest  in  the  earate  of  Ms  late  father, 
whether  under  bis  said  will  or  otherwiHe,  or  whether 
in  reoiaindeT,  reversion »  or  expectancy  (except  his  life 
interest  in  the  £'20,000  legacy  j,  to  the  plain tifiT.  Thomas 
SeUy,  by  way  of  mortgage  to  secure  £4(10  and 
interest. 

Notice  of  this  assign  men  t  was  forthwith  given  by 
the  plaintiff  to  tbe  trustees  of  A.  H.  Solomon's  will- 

Suhiequently  A.  H«  Selwyn  created  vartons  other 
incumbrances  on  his  said  reveraionary  interest,  of 
■which  notice  was  in  due  course  given  to  the  trustees 
of  the  will,  one  of  the  trustees  being  himself  an 
incumbrancer. 

In  September,  1903,  notice  of  the  assif^nment  of 
the  8th  of  Junei  1S£)1,  waa  given  to  the  trustees  of  the 
will  on  behalf  of  Mrs.  Belwyn. 

A  reversionary  interest  in  A.  H.  Solomon^s  estate 
hftvins  fallen  in,  a  portion  of  which  would  have  been 
payable  to  A.  H,  St^lwyn  or  persons  claiming  under 
tiim,  the  plaintiff  commenced  the  present  action 
against  the  trustees  of  the  will,  Mrs.  8elwyn,  and 
the  other  incumbrancers,  claiming  a  declaration  that 
he  was  entitled  by  virtue  of  his  aeimriiy  of  the  10th 
of  August r  139-1,  to  a  Brst  charge  on  A.  H.  Selwyn^s 
interest  in  his  father* s  estate  in  priority  to  any  right 
ni  claim  of  Xrs*  Seiwyn  under  the  assignment  in 
her  favour  of  the  8th  of  Junet  1891, 

H.  Terrelh  ^*C.^  and  Lyiidtm  Chuhh,  for  the 
plaintiff. 

Norton t  K.O*t  mnd  A,  H,  Jtaael^  for  Mrs.  Selwyn, 

Cavt^  K.C.f  and  Htnry  T*  Thomacfih  iot  otbet 
Euglisb  incumbrancers. 

Waarinoton,  J* — The  important  question  in  this 
case  has  resolved  itself  into  one  of  law  upon  which 
there  doea  not  seem  to  be  any  direct  authority,  though 
the  caae,  I  thinks  comes  within  certain  well-known 
principles.  The  question  I  have  to  determine  is 
which  of  these  twa  aa»ignmentB  is  to  have  priority, 
But  for  one  circumatance,  which  I  will  mention 
directly,  there  cau  be  no  doubt,  in  the  ca^e  of  an 
EngUbh  trust  fund  created  by  an  English  testator  with 
truAtees  in  Eagland^  that  by  the  law  of  England,  if 
that  is  the  proper  law  to  apply  to  this  case^  the 
mortgagee  who  ^rst  gave  to  the  trustees  notice  of  his 
security  would  take  priority  over  the  secret  assign - 
ment  (as  I  may  call  it]  in  favour  of  tbe  wife,  who  did 
not  give  notice  of  it  till  later.  But  it  ia  said  on 
behalf  of  tbe  wife  (and  this  is  the  circumstance  I 
referred  to  just  now)  that  owing  to  the  accident  of 
the  assignment  in  favour  of  the  wife  havicg  been 
executed  iu  the  State  of  New  York,  where  the 
English  doctrines  of  notice  are  not  recognised  or  are 
not  in  force^  the  law  which  I  ought  to  regard  myaelf 


as  adminitteriog  is  not  tbe  law  of  Euglandi  but  tk 

law  of  New  York,  at  any  rate  as  far  as  that  aanga* 

ment  ia  ooucemed.     A  number  of  (^tes  ha?s  wm 

cited  to  me,  none  of  which  are  actually  in  pomt.   In 

fact,  I  do  not  think  they  were  at  aU  in  poiut  an  tkt 

actual  queitioD  which  I  have  to  determine^    Tbelitt 

cate.    In    re    Qafeti^Uitid  Mtrcantilr   anff   Agtnqf  (X, 

39  W,  R.  447,   [1891]  1   Ch.  536,  [1892]  I  Ch.  219,10 

W-  E,  Dt|r.  55,  mireiy  decided  that  where  thei^iii 

chose  in  action  owini^    from  persona  r^atdisg  ia  t 

particular    country    (in    that    case  In   Bootlatid)  m 

assignment  in  that  case  by  proceia  of  taw  of  tboap 

chv3(^4    itt    adioti,    valid    according    to    the   law  at 

Scotland,  would  be  valid  elsewhere*     I  do  a4t  tki^ 

that  caso  decided  anything  more.     If  it  ii  of  tnf 

value  in   assisting  me    in    the    present  c«a— I  ^ 

not    think    it    is— it    is    rather    in    favour   of   tbi 

defendant  Mn,  Selwyn  than  in  favour  of  the  plss- 

tiff ;   but  I  do  not  think  that   is  the  point  whiA 

I  have  to  decide.      The   asiignmeot  in  N*w  Y«i 

h  valid,  but  what  I  have  to  determine  in  adis*oi»»- 

ing  an  Englieh  trust  fund,  constituted  bf  aa  EJi|M 

testator  J  who  may  be  taken  to  have  made  bia  will  wili 

the  English  law  in  his  mind,  is,  in  what  o*d»s»I 

to  treat  the  aevpral  claimants  who  come  htra  witi 

charges  on  the  tmat   fund?     The  doctrine c^ ofl*M^ 

ftH  I  understand  it,  is  that,  till  notice  is  gww^ 

assignee  of  a  share  in  a  trust  fund  ii  not 

constituted  a  ctstui  que  tnut,  and  that  the 

which  the  fund  ia  to  be  ad  mini  iter  ed  is  the 

which  the  aeveral  claim  ante  claiming  to  be 

completely  conatituted  themselves  Ci'dni*  qm    ^^ 

Another  case  that  was  cited,  and  a  good  d»lf#4 

on,  is  Lf€  V.  Abdjj,  (1386)  34  W,  E,  653,  17  Q.BJ^ 

309,    which   seema  to    me    Uke     In    r<*     fluww^ 

Mermntite  Agmrjj  Co-,  and  merely  decided  tlui, 

if  a  question  anses  whether  an  assignment  of  s 

in  action  is  valid   according   to  the  law  wb«i 

ex;eciited,  that  question  will  be  (ieterminfd  *~ 

law  of  place  where  it  if  executed*      The  QH 

Lte  V,  Abdy  was  whether  an  aaaignment  in*d«  Df* 

husband  to  hia  wife,  which  according  to  ths  lai^* 

Cape  Colony  was  for  that  reason  void,  ^  *jJ; 

treated  as  a  good  asaig^ment  of  an  EcgHah  p»»J 

of  aisaranoe,  ^_ 

I  have  listened  to  the  citations  from  Foot«,  IW' 

and  Westlake,  but  I  do  nnt  think  there  ta  anfthiflf  B 

those  passages  that  actually  gui  ies  me  in  whsl  I^J* 

to  decide  in  thif  case.      The  ground  on  which  I  wj 

it  is  that,  the  fand  here  being  auE  igliah  truft  foai 

and  thii  being  the  court   which  the  teatater  flij 

have  contemplated  as  the  court  which  woalJ  bJ* 

administered  that  trust  fund,  the  order  in  wMcliwJ 

parties  are  to  be  held  entitled  to  the  truit  fundw 

be    regulated    by   the  law    of    the  coort  *^* 

adroiuisK^ring  that  fund.     On  that  footing  it  "••^JJ 

me  that  the  aasigument  to  the  plaintJH  j**_^^jj^ 

1694,  18  entitled  to  priority  over  the  anigaw^  * 

Mra.  Selwyn  of  June,   imi,  by  reafon  of  &•  »fl"J 

gi?en  by  the  plaintiff  to  the  trustees  of  the  wiHf  ■* 

I  will  make  a  declaration  to  that  effects 

Sglicitori,    Farmr,    PoricTt    dt    Op-;     l'^  * 

ygUiioiM 


f*r-f 


%l  tiht. 
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Chan.  Div.     )  ^^^^  ^4  ^5  1^ 

Warrington,  J,  ( 

Bbyan  v.  Wbbb.  (a.) 

Par<f»cr«A*p — Trustee — Reversion  purchoHd  hy  truetee 

— Leaseholds  forming  part  of  the  trust  estate — No  right 

of  renewal —  Ownership  of  the  fee. 

The  doctrine  that  wherever  the  reversion  on  a  lease 
which  forms  part  of  a  trust  estate  is  purchased  hy  the 
trustee  of  the  lease  the  purchase  is  for  the  benefit  of  the 
tnist  estate  applies  only  to  leaseholds  which  are  renewable 
hy  custom  or  contract.  Consequently,  in  the  case  of  a 
lease  which  is  not  thus  renewable^  the  trustee  may  buy  the 
reversion  on  the  lease  and,  in  the  absence  of  fraud,  hold 
it  for  his  own  benefit 

Longton  v.  Wilaby,  76  L.  T.  770,  45  W.  B,  Dig. 
165,  eioplained  and  followed. 

This  aotion  was  brought  to  obtain  a  declaration 
that  in  making  a  valuation  of  a  shnre  in  a  brewery 
partnership  the  freehold  of  the  business  premises 
ought  to  l^  treated  as  forming  part  of  the  avsets. 

jm  1854  William  Webb  was  possessed  of  certain 
leasehold  properties  at  Aberbeeg,  partly  under  a  lease 
of  1839,  which  expired  in  1901.  partly  under  a  lease 
of  1840,  which  expired  in  1903,  and  the  remainder 
under  a  yearly  tenancy.  On  the  premises  he  was 
carrying  on  three  separate  businesses — namely,  those 
of  a  brewer,  a  maltster,  and  a  wine  and  spirit 
merchant. 

On  the  16th  of  June,  1854,  he  made  over  the 
brewery  business  to  his  sons  W.  H.  Webb  and  J.  B. 
Webb,  and  his  son-in-law,  J.  Crook.  The  partner- 
ship was  to  continue  for  seven  years ;  the  partners 
were  to  hold  equal  shares,  and  were  to  pay  to  W. 
Webb  £70  a  yisar  rent  and  interest  on  the  value  of 
the  brewery  phmt.  No  lease  of  the  premises  to  the 
partners  was  executed.  W.  Webb  continued  to  carry 
on  the  other  businesses  on  another  part  of  the  same 
premises. 

In  1857  T.  A.  Bevan,  another  son-in-law,  was 
admitted  into  the  partnership. 

In  1863  Crook  retired. 

In  1864  Bevan  assigned  his  share  to  W.  Webb  and 
Crook  as  trustees  for  his  wife  and  children.  The 
brewery  was  still  carried  on  under  the  terms  of  the 
original  agreement,  and  the  partners  were  W.  H. 
W^b  and  J.  B.  Webb,  who  eaoh  held  a  third,  and 
the  trustees,  who  held  the  remaining  third. 

In  1865  T.  A.  Webb,  another  son  of  W.  Webb,  be- 
came a  partner  and  the  shares  were  thenceforth  held 
in  fourths. 

In  1866  W.  H.  Webb  died,  and  W.  Webb  succeeded 
to  his  share. 

In  1871  Bevan  died. 

In  1876  a  partnership  deed  was  executed ;  the 
partnership  was  to  continue  till  1903,  but  no  lease  of 
the  premises  was  granted. 

In  1880,  the  widow  and  children  of  Bevan  assigned 
their  share  by  deed  to  the  other  partners  upon  trutt 
to  carry  on  the  business  and  make  certain  payments 
to  the  Bevans. 

Also,  in  1880,  one  moiety  of  the  reversion  expectant 
on  the  two  leases  of  1839  and  1840  and  of  the  pro- 
per^, of  which  W.  Webb  was  yearly  tenant,  was  put 
up  for  sale  by  auction ;  it  was  bought  by  W.  Webb 
and  conveyed  to  him  in  January,  1881.  There  was 
nothing  to  show  that  he  bought  that  reversion  other- 
wise tlmn  for  his  own  benefit. 

In  1882  Crook  died.  In  1883  W.  Webb  died, 
leaving  J.  B.  Webb  and  T.  A.  Webb,  his  executors, 
and  giving  them  beneficially  his  interest  in  the  lease- 
« 

(a.)  Beported  by  Pbbot  H.  Winfibld,  Esq., 
Barrister-at-Law. 


holds  and  the  reversion.  They  also  became  entitled 
under  his  will  to  the  other  businesses. 

In  1893  J.  B.  Webb  and  T.  A.  Webb  bought  the 
other  moiety  of  the  reversion.  In  the  same  year 
articles  of  1  artnersbip  were  agreed  to  as  the  result  of 
(k  compromise  of  litigation,  and  under  th^m  the  Bevans 
took  a  one-fourth  share.  By  the  articles  the  partner- 
ship beoamA  tenants  to  the  owners  of  the  brewery 
premises.  In  1900  J.  B.  and  T.  A.  Webb  turned  the 
mal  icg  hutinesB  into  a  limited  company  by  the  name 
of  J.  B.  &  T.  A.  Webb  (Limited). 

In  1901  another  aotion  was  commenced  by  the 
Bevans;  a  preliminary  point  was  decided — Bevan  v. 
Webb,  49  W.  B.  548.  [1901]  2  Ch.  59— and  this  action 
was  also  compromised. 

In  1902,  a  third  action  was  brought  by  them  for  a 
dissolution  and  an  account.  That  action  was  com- 
promised by  an  agreement  that  the  Webbs  should 
purchase  the  interest  of  the  Bevans  in  the  partnership 
at  a  sum  to  be  ascertained  by  valuation.  In  making 
the  valuation  the  question  arose  whether  the  reversion 
belorged  to  the  bre«very  partnership  on  the  ground 
that  W.  Webb  was  a  trustee  for  the  Bevans  when  he 
bought  one  moiety,  and  that  J.  B.  and  T.  A.  Webb 
were  co-partners  with  the  Bevans  when  they  boughi 
the  second  half.  The  Bevans  brought  this  action 
against  the  other  partners  and  the  representatives  of 
W.  Webb  for  a  declaration  that  the  reversion  formed 
part  of  the  aseets. 

H,  Terrell,  K.C.,  and  C.  LytteUon  Chubb,  for  the 
plaintiffs. 

Warmington,  K.C,  and  J.  Bolt,  for  the  defendants 
other  than  the  malting  company. 

Warbington,  J.,  in  the  course  of  an  exhaustive 
judgment,  said :  This  is  beyond  dispute,  that  if  a 
trustee,  or  a  person  in  the  position  of  a  trustee,  hold- 
ing as  part  of  his  trust  property  a  lease,  takes  the 
renewal  of  that  lease,  that  renewed  lease  is  treated  as 
a  graft  or  addition  to  the  trust  property  and  itself 
forms  part  of  the  trust  property.  And  I  think  also 
there  is  no  doubt  that  the  principle  is  applicable  to 
the  relations  between  partners,  and  if  part  of  the 
assets  of  the  firm  consists  of  leasehold  premises,  one 
partner  cannot  take  a  new  lease  of  ^  those 
premises  and  then  iu»ist  on  keeping  that  for  his  own 
benefit.  But  it  is  sought  to  extend  that  further  by 
saying,  in  equally  general  terms,  that  no  such  trustee 
or  parrner  is  capable  of  taking  to  himself  the  rever- 
sion expectant  on  a  lease  of  which  the  trust  estate  or 
the  partnership,  as  the  case  may  be,  is  possessed. 
Now,  is  that  proposition  sound  ?  In  my  opinion,  in 
the  wide  terms  in  which  I  have  expressed  it,  and  in 
which  alone  it  must  be  expressed  if  the  plaintiffi  are 
to  succeed,  it  is  not  sound.  The  question  was  first 
raised  in  a  suit  of  Bandall  v.  Bussell,  (1817)  3  Mer. 
190,  17  B.  B.  56.  before  Sir  William  Grant. 

In  that  case  a  testator  had  been  possessed  of  certain 
premises  held  under  a  college  lease.  He  had  given 
these  premises,  with  others,  to  his  wife  during  her 
widowhood,  with  gifts  to  other  persons  after  her 
second  marriage.  After  his  death  his  widow  took  a 
new  lease,  and  she  subsequently  purchased  the 
reversion,  not  from  the  college,  but  from  a  man  to 
whom  the  college  had  conveyed  it  Now,  it  will  be 
noticed,  therefore,  that  that  case  raised  both  the 
question  as  to  the  renewed  lease  and  the  question  as 
to  the  title  to  the  reversion.  Sir  William  Grant  held, 
in  accordance  with  the  general  principle  which  I  hav«^ 
stated,  that  the  new  lease  did  belong  to  the  estate  of 
which  the  widow  had  been  tenant  for  life,  but  that 
the  reversion  did  not.  Aud  the  grounds  on  which  he 
so  held  are  most  important.  His  judgment  is  on 
page  197  on  this  point,  and  he  says :  *'  No  case  was 
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meatioaed,  ia  whwk  thii  iort  of  equity  bad  been 
c&nied  to  m^cb   a  lengtb*     The  ground  commonly 
eta  ted,  on  whicb  tbe  renewed  le&fle  becomei  eubjeot 
to  the  trusts  of  a  will  dis^posinfj  of  the  original  leaae 
is,  tbat  tbe  one  is  merely  an  extenaion  or  cDntinttation 
of  tbe  otber*     But    the    fee    is   a  totally   different 
inbjegt;  which  the  testator  bad   it  not  in  bis  con- 
templatinti  to  acquire  or  dispose  of.     Yet^  if  Mrs, 
Bussell  bad  purchased  from  tbe  college,  it  migbt  be 
faid  that  she  thereby  iatercepted  and  cut  off  tbe 
chance     of     future    renewals,     and,     consequently, 
made    use    of     her     situation    to     prejudice     the 
interests    of    those    who    stood    behind    her;     and 
there    might    be    some     sort    of    equity    in    tbeir 
claioi  to  ba^e  tbe  reversion  considered  as  a  sub- 
stitution  for  those  interests ;    although,    as   I  baTe 
already  said,  I  am  not  aware  of  any  decision  to  that 
effect.     But  J   here,  the  situation  of  the  parties  was 
altered  by  the  act  of  the  landlord,  without  any  inter- 
vention  of    the  tea  ant   for  life,     Tlje    college    hal 
^iened  the  property  to  an  indiTiduaL    I'he  benefit 
attending  tbe  tenant-right  of  renewal  with  a  public 
body  waa  gone.     A  lease  at  a  raolE-r^nt  wss  all  that 
was   to   be  expected  frota    the    privata  proprietor. 
Mrs,  Busseirs  purchase  from  the  first  vendee  wrought 
no  change  whateveT  in  tbe  situation  of  those  who 
had  had  interests  in  the   lease  as  a  college  lease* 
Before  sbe  bought,  it  had  become  a  leave  tbat  muBt 
expire  at  the  end  of  fourteen  years.     Whether  Mr. 
Hull'^   (who  was  the   purchaser    of    the  reversion] 
"  sold  or  kept  the  reyereion,  was  a   matter  of  in- 
difference to  them**'    And  then  he  pro  needed  to  hold 
that  the  tenant  for  life  did  not  bold  the  reversion  in 
trust  for  tbe  persons  intereated  under  tbe  will,  and  fee 
makf  s  his  reasons  as  plain  as  reasons  can  be  made. 
Holding  under  a  coUef^e  lease  there  wm  a  reasonable 
expectation  of  renewal  at  the  old  rent  and  nuder  tbe 
old  terma  ;  holdiog  from  a  private  individual  there 
was  no  sucb  expectation,  and  tbe  tenant  could  not 
expect  to  get  as  j thing  but  an  ordinary  lease ^  if  be 
got  it  at  aU,   in  competition  with  other  persons ^  and 
at  a    rack-rent,  and   tbe  learned    judge    distinctly 
refused  to  apply  to  iucb  a  case  the  principle  whicb  be 
■aid  he  thought  might  be  applied  if  the  lease  had 
remained  a  college  lease .     In  tbe  same  volume  of 
Me ri vale   is  another  eace  before  the  same  learned 
judge,  the  case  of  Hardnian  v,  Johnson,  (ISlo)  3  Mer. 
347,  17  E.  E.  96;  but  I  do  not  refer  to  it  further, 
because,  although  in  that  particular  caie  be  alio  held 
that  tbe  reversion  did  not  belong  to  tbe  trust  estate, 
tbe  reasons  for  that  decision  are  not  given,  and  it  is 
therefore,  of  not  very  much  value  as  ao  authority. 

No  cases  bearing  on  the  decision  in  Eandall  v. 
JJf/sir// have  been  referriHi  to  until  tbe  year  1885,  when 
Fhiltipt  V,  Fhitliji^  (1885),  33  W.  B.  663,  29  Cb.  D. 
6 73,  came  before  the  Oourt  of  AppeaL  Phillips  v* 
FJiitlips  was  just  the  case  which  Sir  William  Grant 
said  be  thongbt  might  be  determined  iu  favour  of  the 
trust  estate.  In  that  case  a  testatrix  bad  certain 
leaseholds  which  were  rfnewable  by  ouatom,  tbat  is 
to  say,  they  were  leaseholds  held  under  tbe  Bishop  of 
London,  the  lease  of  which  the  Bishop  for  many  years 
bad  been  in  tbe  habit  of  renewing  on  payment  of  a 
certain  £^ne.  The  testatrixdevised  those  leaseholds  to 
one  James  Phillips  for  the  residue  of  his  term,  and  after 
tbe  death  of  James  to  his  children.  James  renewed 
tbe  leases  more  than  once,  and  be  afterwards 
purchased  the  reversion.  There  was  no  dispute  as  to 
the  renewed  lease,  but  tbe  question  was  whether  his 
cbildren  became  entitled  to  tbe  reversion.  It  was 
held  in  the  Oourt  of  Appeal  that  they  did,  but  why  f 
I  thiBk  quite  plaiiily,  because  the  esse  was  just  that 
which  Str  William  Grant  referred  to  in  EujidaU  v, 
EttBstii  as  a  ease  in  which  tbat  equity  might  be 
appUed.     The  Master  of  the  Bolls,  who  gives  the 


6rst  judgment  there,  puts  it  in  perfectly  plain  tanas* 
He  says  :  **  The  will  mast  be  consbiied  with  refeireiijoa 
to    the    facts    wbiob    exifted    at    a    time    wb«ii    it 
was  made,  and  which  must  be  presumed  to  bava  been 
known  to  the  testatrix.     She  was  possesied  of  a  term 
for  twenty -oce  years  created  by    a    lease  granted 
eboftly  before  she  made  her  will;  her  interest  was  ei 
a  somewhat  pecoliar  natnre,  for  the  yearly  rent  waa 
only  ,£3,  but  it  was  an  ecclesiastical  leaie^  and  upon 
payment  of  a  fine  and  upon  surrender  within  a  limSbad 
time,  it  gave  a  right  to  renewal.    She  would,  tbart- 
fore,  consider  herself  to  be  possessed  of  a  res^efrablt 
lease,  and  she  must  be  assumed  to  have  intended  lo 
dispose  of  a  renewable  lease  by  her  wilL      It  li  s 
well -established    doctrine     of    a    court     cd     tc^mkf 
that  tbe  trustee  or  tenant  for  life  of  a  lease  cao  rtmam 
it  only  for  the  benefit  of  the  estate.     We  mn  now 
asked   to  apply  this  doctrine   to  a  case  where  tfai 
tenant  for  life  has  purchased  tbe  revirnon.     Tbk  ti, 
no    doubt,    an    extension    of     the     principle ;    bat 
I  think  that  it  is  an  extension  which  we  oiiglulla 
sftuction**' 

I  ought  to  mention  that  RaUfkLll  v^  EtAMell  had  hum 
cited  there,  bat  cited  to  distiogaish  it  so  far  mm  tba 
decision  was  concerned,  and  to  rely  upon  it  so  f«r  ««th« 
dictum  of  Sir  WUHam  Grant  was  concerned.  Wh^i  I 
think  the  Master  of  the  Eolls  in  that  case  intasided  19 
do  was  to  turn  the  dictum  of  Sir  William  Or^uit  iste 
a  decision  of  his  own,  and  not  to  go  further.  M§Si 
not  intend  to  overrule  the  decision  in  Eandali  v.  BmM 
in  the  least. 

Cotton,  L.J.,  gives  judgment  to  the  B^mm  ^^ 
premising  it  by  the  statement  that  tbe  qaetti0fi  wm, 
**  VYno  has  tbe  right  to  what  was  a  reversion  to  «Q« 
pel  ty  comprised  in  an  ecelesiasUcal  lease 't  **  UmOtf, 
L«J>,  concurred  in  the  judgment. 

In  my  judgment  that  oase  carries  the  maHar  so 
further  forwards  It  is  a  decision  which  is  perfectly 
consistent  with  Rafifii^U  v.  RMSfU,  It  carries  ofit  ihik 
whicb  Sir  William  Grant,  though  hesitating  to  a&B 
it  positively,  thought  possibly  might  be  tbe  law. 

But  the  matter  does  not  stay  there.  Sj  far  I  havi 
expressed  my  own  view  upon  the  effect  of  thoae  l«v» 
cases ;  but  the  matter  came  distinctly  for  dmtMom 
before  Btirliog,  J,,  in  Lomtou  v.  WiMut  ClB&Ti  Ttt 
L.  T,  7T0,  45  W,  E.  Dig.  165. 

Now,  there  tbe  testator  had  bsen  pQiaoioiDfl  dl 
certain  leasebalds  not  renewable,  and 
them  to  a  brother  for  life  with  certain  reo 
The  second  tenant  for  life  (not  the  first)  dmi^  th$ 
life  of  tbe  first,  bad  purchased  the  re  version,  sod  tisa 
question  there  was.  whether  he  was  a  triwiaa  lor  tiM 
remainderman.  This  is  the  exact  question  wMell  Ib^v 
to  decide*  Randall  v.  Ri^sell  was  referred  to«  m»  wm 
FhillipB  V.  FhtUipit  and  Stirling^  J.»  in  bis  judsiiiSBt 
stated  Randall  v.  Riimdlt  quoting  that  part  of  tkm 
judgment  which  I  have  read»  and  then  said:  **^gf 
is  tho  decision  eighty  years  ago  of  a  Yvtj  mniTiiMit 
judge,  and,  as  far  as  I  can  find,  it  has  not  baan 
overruled  nor  dissented  from/-  Th^i  thare  te  S 
reference  to  FhiUJps  v.  PhiHipif  stating  in  osprnai 
terms  that  that  was  a  oase  with  referfinoi  to  loaae 
hold  raoewal  by  custom.  Then  it  goea  on  :  **  Asd 
the  grounds  of  the  decision  are  given  by  tlia  Maafas 
of  the  Eolls,  He  says :  *  Bhe  was  potpeased  of  m  tar^ 
of  twenty -one  years  created  by  a  lease  granted  ftboitly 
before  she  made  her  will ;  her  interest  was  of  m  womm^ 
what  peculiar  nature,  for  tbe  yearly  r«ttt  waa  anlj 
£3  ;  but  it  was  an  ecclesiastical  lease,  and  npoe  p«^ 
ment  of  a  fine,  and  upon  surrender  within  % 
limited  time,  it  gave  a  right  to  renewaL  Sba  woold 
therefore  consider  herself  to  be  poamiad  of  • 
renewable  leasee  and  she  must  be  aasnmad  CD  blEV* 
intended  to  dispose  of  a  renewable  leaM  hf  bm 
[  will.     It  is  a  well-established  doctrine  of  a  oamt  of 
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equity  that  the  trustee  or  tenant  for  life  of  a  lease  can 
renew  it  only  for  the  benefit  of  the  estate.  We  are 
now  asked  to  apply  this  doctrine  to  a  case  where  a 
tenant  for  Ufe  has  parohased  the  reversion.  This  is 
no  doabt  an  extension  of  the  principle,  but  I  think 
that  it  is  an  extension  which  we  ought  to  sanction. 
Cotton  and  L*.ndley,  L.JJ.,  take  the  same  view. 
But  none  of  the  learned  judges  indicated  any  inten- 
tion of  overruline  Bandall  v.  Buasell,  or  of  departing 
from  what  was  there  laid  down.  That  ca^ie  was  oited 
and  the  passage  I  have  read,  from  *  if  Mrs.  Bussell 
had  purchased  from  the  college,'  down  to  *  decision 
to  that  effect '  was  referred  to  aod  relied  on  on  behalf 
of  the  remaindermen,  and  the  court  adopted  the  view 
expressed  by  Grant,  M.B.,  in  that  passage.  If 
Bandall  v.  ItuMell  is,  as  I  think,  a  binding  authority, 
the  present  case  falls  well  within  it,  because  it  is  less 
favourable  to  the  purchaser  in  two  respects.  First, 
the  purchase  there  was  made  by  an  actual  tenant 
for  life  in  possession,  whereas  here  it  was  made  by  a 
reversioner,  and,  secondly,  in  that  case  the  leases 
were  at  one  time  renewable  by  custom,  whereas  here 
it  is  not  so.  Not  fioding  any  caie  in  which  the 
doctrine  of  Keech  v.  Bandford,  (1726)  Sel.  Cas.  61, 
2  W.  &  T.  (7th  ed.),  p.  693,  has  been  applied  to  lease- 
holds which  were  not  renewable  by  contract  or 
custom,  and  finding  that  the  case  of  Randall  v. 
Ruuell  has  not  been  overruled,  I  shall  follow  it,  and 
I  therefore  hold  that  that  case  applies."  I  think 
there  has  been  a  slip  in  taking  down  the  learned 
judge's  judgment.  What  he  meant  in  his  last  sentence 
obnously  is:  *'Not  fioding  any  case  in  which  the 
doctrine  of  Ketch  v.  Sand/ord  has  been  applied  to  the 
purchase  of  the  reversion  of  leases  whicU  were  not 
renewable,*'  &c.  He  obviously  meant  that ;  the  rest 
of  the  judgment  shows  it. 

Now,  even  if  I  thought  differently,  as  I  do  not, 
even  if  I  did  not  agree  with  that  judgment  of 
Stirling,  J.,  I  should  be  bound  by  it.  It  seems  to 
me,  therefore,  both  on  principle  and  on  authority, 
that  the  purchase  of  the  reversioa  in  this  case  did  not 
in  the  least  enure  for  the  benefit  of  the  partnership 
firm,  either  on  any  doctrine  based  on  the  considera- 
tion of  the  relations  of  trustee  and  cestui  que  trust, 
or  by  regarding  William  Webb,  or  the  purcUasers  of 
the  other  moiety,  as  trustees  for  the  Bevan  family. 
On  that  ground  that  part  of  the  case  fails. 

But  I  think  it  fails  on  another  grouod,  which  is 
this:  In  my  judgpnent,  even  if  the  reversion  could 
be  treated  as  a  graft  or  an  addition  to  something 
possessed  by  the  firm,  or  by  the  cestuis  que  trust,  there 
is  not  in  this  case  anything  to  which  it  could  be 
grafted.  I  need  not  repeat  what  I  said  when  I  was 
reading  the  documents  in  the  case.  In  my  judgment 
the  true  effect  of  those  documents  was,  not  to  create 
an  interest  in  the  firm  in  these  leasehold  premises,  but 
to  give  them  by  contract  a  right  to  carry  on  the 
business.  If  so,  there  is  nothing  to  which,  even  if  a 
zenewed  lease  were  granted,  it  could  attach  under 
the  equitable  doctrines  which  I  have  referred  to.  In 
my  judgment,  therefore,  on  this  part  of  the  case, 
instead  of  the  declaration  asked  for  by  the  plaintiffs, 
I  think  there  ought  to  be  a  declaration  that  the  fee 
jiinple — the  freehold  and  inheritance  of  the  brewery 
premises— ought  not  to  be  treated  as  part  of  the 
'  I  of  the  firm. 


SoHoitors,  Andrew  Wood,  Purves,  &  Sutton,  for 
JPawell  &  Hughes,  Brynmawr ;  Le  Brasseur  &  Oakley, 
for  Le  Brasseur  &  Bowen,  Newport,  Monmouthshire. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  >  April  12,  18, 

Kennedy  and  Bidley,  JJ.)     ) 

Squire  v.  Midland  Laoe  Co.  (a.) 

Master  and  servant — Truck  Acts— ;*^  Lace  dippers^* — 
Wages  paid  for  piece-work  done  at  workman* s  home 
— Deductions  from  wages  ^**  Workman^* — Truck  Act, 
1896  (69  &  60  Vict.  c.  44),  s.  2.  sub-section  (i.)— 
Employers  and  Workmen  Act,  1875  (38  &  39  Via. 
c.  90),  s.  10. 

The  provisions  of  the  Truck  Ads  are  only  applicable 
to  payments  made  to  a  workman  whose  contrad  with  the ' 
employer  requires  that  the  whole  or  part  of  the  work  con- 
traded  to  be  paid  for  is  to  be  done  personally  by  the  work" 
man. 

Ingram  v.  Barnes,  5  W.  B,  232,  1  E.  Jb  B.  115, 
followed. 

Case  stated  by  justices  of  Nottingham. 

The  appellant,  Miss  Squire,  an  inspector  of 
factories,  appeared  bafore  the  justices  to  support  two 
summonses  against  the  respondents,  who  were  lace 
manufacturers  and  occupiers  of  a  factory. 

The  first  summons  charged  the  respondents  that 
they,  being  the  occupiers  of  a  factory  and  employers 
within  the  meaning  of  the  Truck  Act,  1896,  did 
unlawfully  make  a  deduction  from  the  sum  contracted 
to  be  paid  to  a  workman — to  wit,  a  Mrs.  A.  L. 
Flinders—in  that  the  deduction  was  not  made  in 
pursuance  of  such  contract  as  is  required  by  sec- 
tion 2  (i.)  of  that  Act.  The  second  summons  charged 
a  like  offence  in  the  case  of  a  Mrs.  Amy  Lamb. 

At  the  hearing  it  was  admitted  or  proved  that 
after  lace  has  l^n  removed  from  the  machines  it 
has  to  go  through  the  process  of  being  clipped — that 
is,  supeifiuous  threads  and  material  have  to  be 
removed;  that  in  the  dty  of  Nottingham  there  are 
a  large  number  of  women  known  as  clippers  who 
carry  on  the  business  of  clipping,  undertake  to  get 
laces  clipped,  and  with  that  intent  apply  to  the  manu- 
facturers for  and  take  lace  home  to  oe  clipped ;  that 
such  dippers  are  not  employed  exclusively  by  any 
one  firm  or  for  any  defimte  time,  but  are  independ- 
ent and  may  and  do  take  laces  from  different  firms ; 
they  may  and  do  employ  other  persons  to  assist 
them,  the  firm  having  no  control  whatsoever  over 
them  ;  clippers  may  refuse  to  take  work,  and,  having 
taken  it,  may  execute  it  or  give  it  to  other 
persons  to  execute,  or  may  return  it  unexecuted, 
and  the  manufacturers  may  refuse  to  give  them  work 
as  they  please;  clippers  are  responsible  in  case  of 
non-return  of  the  lace ;  that  such  clippers  are  paid 
at  the  end  of  each  week,  when  the  account  is  made 
up  according  to  the  amount  of  work  done;  that  the 
liu)e  is  examined,  and,  if  any  damage  has  been  done 
to  the  lace,  the  clipper  is  required  to  pay  damages 
in  respect  thereof ;  that  this  course  of  business  has 
been  in  vogue  in  Nottingham  for  considerably  over 
twenty-five  years  and  clippers  are  generally  well 
aware  of  it ;  that  the  said  Mrs.  Flinders  sought  to 
obtiiin  lace  for  clipping  from  the  res]^ndents  and 
some  was  handed  to  her;  she  took  it  home,  and 
subsequently  returned  it  clipped  but  damaged,  and  on 
the  13th  of  June,  1904,  a  sum  of  6d.  was  deducted 
from  the  amount  due  to  her  for  clipping ;  that  the 
said  Mrs.  Lamb,  under  circumstances  similar  to  the 
above,  obtained  laces  from  the  respondents  and 
returned  them  damaged ;  on  the  23rd  of  June,  1904, 
the  sum  of  6d.  was  deducted  for  such  damage 
from  the  amount  due  to  her ;  that  the  respondents 
were  not  aware  of  the  person  or  persons  who  actually 

(a.)  Reported  by  Erskinb  Bsid,  Esq.,  Barriiter-at- 
Law. 
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did  tbe  dipping ;    that  there  were  no  notioea  posted 

up  in  the  retpoadenta'  factory  relative  to  the  alleged 
offences  under  the  Truck  Acta,  nor  was  there  any  con- 
tract in  wiititig  ftigxiftd  by  the  clippers;  that  tbe 
deductions  did  Dote^cead  the  amouutof  damage  done 
and  were  fair  and  rf>aionftbIe. 

Iti  the  case  of  Mrt,  FUuders  it  wai  farther  proved 
thftt  the  Lirje  waa  given  out  to  her  only  as  an  out- 
woFker,  that  she  had  never  worked  iQ  the  factory,  and 
that  she  did  the  clipping  at  home  hiirself.  In  the 
cajie  of  Mrs.  tjamb  it  was  also  further  proved  tbit 
ihe  had  ceen  emplojed  daily  in  the  reipondentB* 
factory  iince  a  ypar  last;  Whitsuntide,  and  occasion - 
ally  after  tbe  factory  oloaed  at  night  took  work  hom« 
to  do ;  that  she  knew  that  ber  home  work  was  not 
oonsiderrtd  as  part  of  her  work  at  the  factory  ;  that 
ahe  also  knew  that  dednctions  were  made  for  damaged 
goods  from  h^r  wages^  and  that  her  daughter  aaeiated 
her  in  the  clipping  an  i  did  part  of  the  damage  in 
respect  of  which  the  deiii'ition  was  maie. 

For  the  respondents  it  was  o  intended  that  the 
appellant  bad  failed  to  prove  in  both  cutes  any  eon- 
tract  of  service*  that  the  term  wage*  had  been  wrongly 
used  and  was  simply  money  for  work  done,  that  there 
was  no  contract  to  ejt Rente  the  work  personally,  and 
that  ntitber  Mrs*  Fiindwrs  nor  Mrs.  Limb  was  a  work- 
man within  ttie  de>6nition  contained  in  section  10  of 
tbe  Employers  and  Workmen  Act,  1875. 

The  juattcefi,  being  of  opinion  that  neither  Mrs« 
Flitider*  not  Mra.  L«mb  wa«  a  **  workman'*  within 
the  meaning  of  the  Track  Acts,  dismiasei  b^tb  sum- 
monses, but  stattfd  this  ciae,  tbe  question  for  tha 
opinion  of  the  court  being  whether  npon  the  fact« 
their  deter cni nation  in  either  or  both  c^aea  was  right 
or  not. 

Section  10  of  the  Em  ploy  erg  and  Workni*^n  Aet^ 
1875  (the  definition  of  '*  workman  *'  in  which  is  made 
applicable  to  the  Truck  Acts^sea  Trues k  Amendoient 
Aot»  1887,  s.  2),  provides  ae  follows :  *^  Tbe  expression 
*■  workman  *  does  not  include  a  dome  ttie  or  menial 
servant,  but,  save  as  aforesaid,  means  anv  person 
who,  being  a  labourer,  servant  in  buabiudry,  journey > 
man,  artiticer,  handioraftsmani  miner,  or  otherwise 
engaged  in  luanual  labour,  ,  ,  ,  has  enter^  into 
or  works  under  a  contract  with  an  employer,  whether 
the  contract  be  made  bef t^r^  or  after  tbe  passing  ol 
this  Act,  be  expreis  or  implied,  oral  or  iu  writing, 
and  be  a  contract  of  service  or  a  contract  personally 
to  execute  any  work  or  labour.^' 

(?.  S.  liiihvrisont  for  the  appellants,— Th©  juttices 
were  wrong  m  holding  that  neither  Mrs*  Fiindera 
nor  Mrs.  L%mb  were  ^*  workmen  ^^  within  tbn  mean- 
ing of  section  10  of  the  Employers  and  Workmen 
Act,  1875,  and  so  within  th«  provisions  of  the  Truck 
Act.  Tne  test  is  whether  the  work  to  be  done 
r»*quires  manual  labour,  and  not  whether  tbe  person 
who  contracts  to  wofk  for  an  employer  is  boutjd  by 
his  contract  to  exercise  his  own  skill  and  labour 
wholly  or  in  part  in  doing  the  work.  The  women 
went  to  the  factory  for  the  work,  and  they  were  jntt 
as  mucb  personally  responsible  for  it  as  the  ordinary 
hand  who  works  only  in  the  factory*  In  Gminqer  v, 
Aymlmf,  29  W.  E,  2-12,  6  Q.  B,  D.  182,  a  potter'a 
aisiitant  engaged  by  the  potter  was  held  ft  be  a 
workman  of  the  firm,  Tn  BrQum  ▼.  Bulttrley  C<*fd  Ct>*, 
53  L.  T.  96i,  34  W,  R*  Dig*  US,  a  slater  employed  oo 
piecework  by  a  builder  who  found  him  material  was 
held  to  be  a  workman  within  aection  8  of  the 
Bmploy*'Ts*  LiabiUty  Aet,  \mO. 

BtuaH  V,  Evam,  31  W.  E*  706,  49  L.  T.  138,  wi« 
alio  referred  to. 

Stisnger^  KM.,  and  Timhy  LindUy^  for  tbe  respon- 
dents,— The  test  is  wheiher  a  man  eugag^^s  merely  to 
get  work  done  for  bii  f^oiployer  or  m  bound  by  hie 


contract  to  do  tbe  work  himself.  If  ha  ccatncti  to 
do  the  work  himself,  be  does  not  cease  to  bi  awDtl> 
man  merely  because  he  gets  aomeone  elae  to  da  part 
of  tbe  work  for  him.  In  Skanr^^in  v.  t?ai(twfim,  I 
W.  E,  152,  13  0,  B.  161),  which  affirmed  M<j^  t. 
Warden.  C184&)  2  Ex.  o9,  it  waa  held  that  &  p^'noa 
who  undertikea  work  under  a  con*Tact  and  emploji 
several  men  to  aisiat  in  doing  tbe  work  is  not  t 
workman  or  an  employer  within  the  Truck  Act  of 
1S3L  Weaver  v,  Floyd,  21  L.  T.  Q.  B.  151,  U  sJsa  is 
point.  In  Ingram  v,  BamcA,  fi  W.  B.  232,  7  R  4  E 
Ho,  tbe  distiction  between  wages  atid  reumcsntiflo 
for  personal  services  is  very  clearly  put  ia  tht  ja4|- 
meufr  of  Gockbum,  C  J.  Grainger  v.  Ayntlr^,  rt^k 
on  by  the  appellant,  is  really  not  in  hia  favour  (off  qq 
other  deoiiion  was  there  possible,  as  the  man  in  tbit 
case  was  engaged  personally  to  work  for  tht  reipoa- 
dents  and  in  their  factory.  Harts  the  womem  wm 
free  to  get  tne  work  done  by  somebody  eU»,  aai  mm 
therefore  not  **  workmen/' 

O,    8,    Et^hertaont  in  reply,  cited   Pillar  v.  U^ 
Uoal  and  Iron  Co.,  17  W,  E.  1123,  39  L.J.  aESH. 


SIP 


Cur.  a<iff,  tali 

April    18.— Kekniidy,    J.,    read    the    f»Uosa| 
judgment  of  the  court :     This  is  an  appeal  on  a  m 
stated  by  two  of  the  justices  of  Nottingham  ipit 
the  dta missal  of  a  summons  agamst  the  respcaJMli 
for  an  alleged  unlawful  deduction  from  the  tun  i* 
tract ed   to   be  paid  by  ttie  respondents  to  a  vnk^ 
woman,  Mra,  Aouie  Lizzie  Funders,  contrary  lo 
provisions  of  the  Truck  Act,    1896^  section  2, 
aeotiou    1 ;     and    against  their  dismissal  of  a 
aiiDiuiona  ia  the  case  of  another  workwomso,  V)^ 
Amy    Lamb.       The    justices   were   of    opimoa  tli 
neither    Mrs.   Flinders,   in  the  one  case,  nor  M& 
Lamb,  in  the  other  C4se,  was  a  workwoman  vithtilte 
meaning  of  the  Truck  Acts,  and  on  that  grouix)  ^ 
missed  both  summonses.     After  carefully  odEiidirng 
the    findings    of    fact  stated  in  tbe  cata  bf  vtstb 
we  are  bound,  we  find  ouraelvea  nnablet  iu  liav  d 
the  language  of  the  Acts  of  Fafli&ment  which  sp^iif 
to  these  cases  and  of  judicial  deciaions  which  *vt 
given  upon  a  practioaliy  identical  statute,  and 
are  binding  upon  this  court,  to  hold  that  tha 
mination    of  the  justioea  was  erroneous  in  p^til 
law.    The  detiaition  of  workman    (which  indodsti 
workwoman)    is    contained    in     section    10   of   1^ 
Employers  and  Workmen  Act,  1875  (33  4  3&  Tiot  c 
90)t     We  may  summariise  it  for  the  purpoaei  Of  ^ 
caie  as  including  any  person,  not  being  a  dooitfliB^ 
a  menial  servant,    who,    being   engaged  In  tsaau^ 
labour,  has  entered  into,  or  works  under,  a  flodlivl 
with  an  employer,  the  contract  being  a  ooatnal  ^ 
aervice  or  a  contract  personally  to  execute  mmf  «>k 
or  labour.  The  ma'  erial  facts  iu  relation  In  ttie  etaplof 
ment  of  '*  clippers  *'  tn  the  lace  tr«de  at  Nottiughtai* 
generally,  are  set  forth  in  the  caae,  and  tue  furtkr 
psirticular  facts    in   regard  to  the   two   ''  dipp^*' 
whose  cases  form  the  subject  of  tbe  present  appwtf* 
these.     Mrs.    Flinders   never  worked   in  the  rnp<)^ 
dents*  factory,     Hhe  applied  for  and  obtained  wm  ■« 
a  **  clipper  *'  and  did  the  clipping    beraelf  at  hwi* 
Mrs.  L^imb  was  regularly  employed  in  th«  iSip^' 
denta*  factory  durmg  the  day,  and  oooaaiaaaif  KO^ 
home  cUppiug  work,  which  aba  Jmetir  wws  net  •i^ 
aider  ed  part  of  the  work  at  the  factory.  Hirdtafhl> 
helped   her  with  the    dtpping    work  at  hooi^   ^ 
neither  case  were  the  respondenta  awwe  of  the  pv^ 
or  peraons  who  aotually  did  the  work.     It  wM  m^ 
stated  by  counsel  that  the  clipping  work  waa  an^*J" 
in  the  wages  book  and  the  women  were  paid  PiW* 
subject  to  deductiona  from   their  pay  for 
work.     We    feel    ourzielvea    prt*cliid»Hi    by 
from  cotisideiing,  upon  thit  atut^  of  facta. 


Fordm^ 


%l  TiTTT. 
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might  not  give  seotion  10  of  the  Aot  of  1875  an 

interpretation  suffidently  liberal  to  inolnde  these  two 

persona  as  workt^omen  entitled  to  the  protection  of 

the  Track  Acti.    The  basis  of  the  deoieinn  of   the 

Exchequer  Chamber  in  the  leading  case  of  Ingram  y. 

Bame»,  5  W.  B.  232,  7  B.  &  B.  132,  affirming  the 

jadgment  of  the  majority  of  the  Court  of  Qaeen's 

Bench  {ibid^  p.  115),  noqaestionably  is  that  to  be  a 

'* workman "  or  *' artificer"  within  the  protection  of 

the  Track  Aoto  the  person  who  contracts  to  do  work 

for  an  employer  must  be  a  person  absolutely  bound  by 

the  terms  of  the  oon tract  to  work  with  his  own  hands 

in  the  performance  of  it.    The  fact  that  he  may  work, 

or  will  probably  work  with  his  own  bands  in  the 

performance   of   the  contract   is   insufficient.     The 

principle  of  Ingrain  ▼.  Barnes  was  distinctly  ri'cog- 

m'zdd  in  the  judgment  of  the  Court  of  Common  Pleas 

in  tbe  later  •case  of  Pillar  v.  Llynvi  Coal  and  Iron  Co,, 

17  W.  B.  1123,  38  L.  J.  C.  P.  394.    MonUgue  Smith, 

J.,  delivering  the  judgment  of  the  court,  said  (p. 

297) :  "The  result  of  that  decision  [Ingram y.  Barnes] 

is  tnat  a  msn  is  not  an  artificer  witnin  the  Act  unless 

the  employer  has,  b?  the  contraot  of  hiring,  a  right 

to  require  his  personal  work  and  labour  in  return  for 

*  wages  * — of  course  as  wages  are  defined  by  the  Act." 

la  the  present   case    the  justices    have  found    the 

employment    of    these  women    clippers    to    be    the 

employment  of  persons  who  may  execute  the  work 

or  give  it  to  other  persons  to  execute.     In  fact  Mrs. 

Flinders  herself  executed  at  home  the  work  she  got ; 

so    did    Mrs.    Lamb,    with    the   assistance    of    her 

daughter.    But  neither  of  them  was  bound  by  the 

terms  of  the  contract  with  the  employer  to  do  any 

part  of  the  work  personally;  and  this,  as  we  have 

already  said,  appears  to  be  established  by  the  jadg- 

znents  of  the  judges  in  the  Excheqaer  Chamber  in 

Ingram  v.  Barnes  to  be  essential  in  order  to  coostitute 

a  workman  under  the  Truck  Act.    It  is  true  that 

Ingram  ▼.  Barnes  was  decided,  not  in  regard  to  the 

Employers  and  Workmen  Act,  1875,  s.  10,  but  upon 

tbe  interpretation  of  an  earlier  Act  (1  &  2  Will.  4,  c. 

37) ;  but  the  learned  counsel  for  the  appellant  was 

unable  to  point  out  to  us,  and  we  have  been  unable 

bo  discover,  any  real  or  material  distinction  in  the 

lomewhat  different  wording  of  the  two  Acts  in  regard 

x>  the  definition  of  '*  workman."    We  must  therefore 

lismiss  the  appeal.    We  do  so  with  some  reluctance, 

laving  regard  to  the  facts  disclosed  in  this  case  as  to 

;he  nature  of  the  employment  and  the  i)osition  of  the 

vomen  dippers,  who,   though  they   do   sometimes 

imploy  assistants,  are  evidently,  as   a  dsss,  wage- 

aming  manual  labourers,  and  not  "contractors"  in 

he    ordinary  and   popular   sense,   or  persons  who 

'  specolate  on  the  state  of  the  labour  market "  ;  and 

Re  venture  to  express  the  hope  that  some  amendment 

f  the  law  may  be  made,  so  as  to  extend  the  pro- 

BCtion  of  the  Truck  Act  to  a  dass  of  workpeople 

ractioally  indistinguishable  from  those  already  within 

'M  proyisions. 

Appeal  dismissed* 

Solicitor  for  the  appellant,  The  Treasury  Solicitor. 

Solicitors  for  the  respondents,  Hind  &  Robinson^  for 
VelU  db  Hind^  Nottingham. 


K.  B.  Div.  \ 

(Lord  Alverstone,  L.C.J.,  and  [  April  11. 

Kennedy  and  Bidley,  JJ.)     ) 

Kmo  V.  Johnson  and  Othbbs  (Jitstioeb  for  the 
City  of  Worobstkr).  (a.) 

Licensing — Exempiton  from  closing — **  Populous  places  " 
—  Public  market  or  lawful  trade  —  Certiorari  — 
Licensing  Act,  1872  (35  &  36  Vid,  c.  94),  s.  26. 

In  order  to  ground  jurisdiction  under  section  26  of  the 
Licensing  Ad,  1872,  to  grant  an  order  exempting  from 
the  provisions  of  the  Act  with  respect  to  the  dosing  of 
licensed  premises,  the  local  authority  must  take  into  con^ 
sideration  some  evidence  that  it  would  be  for  the  accom- 
modation of  a  considerable  number  of  persons  attending  a 
public  market  or  following  a  lawful  trade,  that  is  to  say, 
a  market  which  is  hdd  as  a  matter  of  course  or  a  trade 
that  is  habitually  carried  on  at  hours  during  which,  but 
for  the  order  of  exemption,  t?ie  licensed  premises  would 
be  closed. 

When  justices  are  sitting  in  petty  sessions  to  ad  upon 
evidence  which  is  brought  before  them,  then,  if  they  ad 
beyond  their  jurisdidion  by  ading  upon  evidence  which  is 
not  legal  evidence  of  any  matter  which  may  be  tried 
before  them,  certiorari  will  lie. 

Queen  v.  Sharman,  46  W.  B.  367,  [1898]  1  Q,  B.  578, 
discussed, 

Bule  calling  upon  the  justices  for  the  city  of 
Worcester  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  into  this  court  all  and 
several  the  orders  under  the  hands  of  Chas.  C 
Johnson,  E^q.,  and  Bev.  B.  8.  Bagnall,  justices  of 
the  peace,  ex<»mpting  one  Isaac  Bandell  Budden,  of 
the  Lion  Hotel,  Upton-on-Sdvem,  being  a  person 
duly  licensed  to  sdl  intoxicating  liquor  at  the  said 
Lion  Hotd,  from  the  provisions  of  the  Licensing  Acts, 
1872-1902,  with  respect  to  the  closing  of  tbe  said 
premises  between  the  hours  of  ten  and  eleven  at 
night  from  the  date  thereof  until  the  30th  day  of 
September,  1904,  upon  tne  ground  of  want  or  excess 
of  jurisdiction. 

The  rule  nisi  for  a  writ  of  mandamus  was  not 
argued  and  was  dismisied. 

The  msterial  facts  were  as  follows :  In  the  year 
1874,  the  justices,  acting  under  section  32  of  the 
Licensing  Act,  1874,  declared  Upton-on-Sevem  to  be 
a  ** populous  place"  whereby  by  section  3  of  that 
Act  the  licensed  premises  of  the  district  might  be 
kept  open  till  eleven  o'dock  instead  of  tc^n  o*dook  at 
night.  The  order  was  duly  renewed  after  the  taking 
of  the  census,  as  required  by  the  Act,  but  after  the 
1901  census  the  licensing  committee  dedded  that  Ihe 
order  should  not  be  renewed,  and  the  order  was 
definitely  revoked  as  from  the  18th  of  December, 
1902.  After  much  discussion  at  subsequent  meetings, 
section  26  of  the  licensing  Act,  1872,  was  brought 
to  the  notice  of  the  justices,  which  enacts  as 
follows :  *'  The  local  authority  of  any  licensing  district, 
upon  the  production  of  such  evidence  as  such 
authority  may  deem  suffident  to  show  that  it  is 
necessary  or  desirable  so  to  do  for  the  accommodation 
of  any  considerable  number  of  persons  attending  any 

fmblio  market  or  following  any  lawful  trade  or  calling 
or  attending  any  theatre)  may  grant,  if  such  authority 
think  fit  .  •  •  in  respect  of  premises  in  the 
immediate  ndghbourhood  of  any  such  market  or  of 
the  place  where  the  persons  follow  such  lawful  trade 
or  calling,  an  order  exempting  such  persons  from 
the  providons  of  this  Act  with  respect  to  the  dosing 
of  his  premises  on  such  days  and  during  such  time 
•    .    .    as  may  be  specified  in  such  order." 

(a.)  Bepotted  by  Mattriob  N.  Druoqxtxr,  Esq., 
Barrister-at-Law. 


Hh,  Ct,  Kino  v.  Johnsojt  akd  OrEEfta  ( JusTicsa  fob  thk  Gitt  of  Woaoiaxia), 


Accordtoglj  on  tbe  22Gd  of  October,  1£M)3,  the 
JTUtioes  present  mada  leparAte  orders  to  twelve 
iioensed  houaeft,  purporting  to  atit  uod-'f  tbii  aectioti^ 
and  they  intimated  that  they  would  grant  aimtlar 
ordera  to  all  who  applied*  The  order  made  iii  reepeot 
to  the  Lion  Hotel,  Up  t  on  -  on- B^  vera,  wat  oi  follows : 
"  We,  the  nndeTRiffaed  justices  of  the  peace,  usually 
aQting  at  the  petty  sessioui  for  the  petty  Beiaional 
di?isioii  of  TJptoa- on -Severn,  within  wbioh  diwtrtct 
the  Lion  Hotel,  hereinafter  mantioaedi  ii  aituatel, 
and  having  heard  evidence  to  show  that  this  waa 
neoeaairy  and  desirable  ao  to  do  for  the  aooommoda* 
tion  of  a  considefablo  number  of  pefjo&s  following 
the  lawful  trade  or  calling  of  gardeners,  fruit  atid  pea 
dealers^  murket  gardeners,  in  the  immediate  neighbour- 
hood of  the  said  premises,  and  b^ing  satisfied  that  it 
is  ao  neoeesary  and  desirable  as  aforesaid,  and  that  the 
S^d  premises  are  in  the  imLinediate  neiichboTirhood  of 
iueh  lawful  trade  or  calling  aforesaid,  do  hereby 
consent  to  the  fiffant  and  do  grant  nn  order  wieiupting 
Isaao  Eaudell  Buddeo,  of  the  Lion  HotaU  Upton-on- 
Se^ern^  being  a  person  duly  lioaosed  to  spU  intoxioat- 
ing  liquors  at  the  said  Liou  Hotnpil,  from  the  pro vii tons 
of  the  Licensing  Acti,  Ib7 2-1902,  with  respect  to  the 
closing  of  the  said  premises  bat  wee  u  the  hoiira  of  10 
and  11  o*aloGk  at  night  from  the  date  hereof  until 
the  30th  of  September.  1904,  Given  under  our  hands 
p    .    ,    Ohaa.  C.  Johnson,  E,  S.  BaguaU.** 

Amphktt,  K.C.  {Coventrtf  with  him),  showed  eante; 
I  lubmit  that  the  justices  acted  after  careful  considera- 
tion of  all  the  evidence,    that   there   were  persons 
carrying  on  lawful  trades  for  whose  ao^^ommodation 
the  order  of  exempt  ion  was  made ;  a^d  if  there  be 
any  evidence,    thia    court    ought  not    to  interfere. 
Secondly!  the  writ  of  CJ^rtiorarl  wid  not  lie  at  all  here, 
because  the    order  complained  of  was  made  by  the 
justices  aa  an  admiuistrative  act  and  not  a  judicial 
act.    1^0  evidence  under  the  section  is  heard  against 
the  grant  of  the  ordt^r,  no  notice  is  given  to  any  persoos. 
The  Queen  v,  HMrman,  [1898]  1  Q,  B.  578.  which  was 
decided  on  Soultcr  v*  Kent  Jmtitest  [1897]  A.  0.  556,  has 
laid  down  the  principle  that  before  c^rU^rttri  will  lie 
you  must  have  a  judicial  proceeding.     [Lord  Alvke^ 
STONE,  L.C-J, — That  was  a  case  of  a  licensing  qom* 
mittee,  not  of  justices  sitting  in  petty  suasions.]     See 
the  judgment  of  Lord  Henchell  at  p*  569  of  Boulter 
V,  Jmtict&  of  Kmt;  *' The  queetion  is  not  one  iater 
paries  at  all.    Tbe  justices  have  ao  absolute  discretion 
to  determine  in  the  intarests  of  tbe  public  whether  a 
licence  ought  to  be  granted,  and  every  member  of  the 
public  may  object  to  the  grant  on  public  grounds. 
«     ,     ^     A  member  of  the  public  merely  informs  the 
mind  of  the  court  to  enable  it  rightly  to  exercise 
its  discretion**'      [Lord  Alvekstone,   L  C,  J,— Lord 
Hftlabury^  in   his  judgment,   calls  attention   to  the 
distinction  between  a  licensing  committee  aud  courts 
of  petty  seision.     Do  you  mean  to  contend  that,  there 
is  no  remedy  here  in  the  case  of  error  in  jurisdictioDp] 
!riii8E0  might  be  a  remedy  against  the  publican  for 
leeoptng  open  daring  prohibited  boors.     The  Qttem  v, 
Sharnian  ha«  brought  back  the  law  to  the  position  in 
wbicb  it  stood  many  years  ago*    [The  following  cases 
on  this  point  were  referred  to:  King  v.  Sunderland 
Jmii<xs,imn]  2  Q.  B*  356;  Q.  v.  Bomnati,  [1898]  1 
Q,  B.  663,  46  W*  E.  Dig*  83 ;  Q.  r.  Votham,  46  W*  R* 
512,  ibid.  Sl>2  ;  Q.  v*  Mancheiter  JmtkiSt  47  W*  E. 
-410,  [1899]  I  Q    B.  571;  Laceby  v,  Lucon  ^  Co.,  47 
W*  E*  497,  [1899]  App*  Cas,  222;  Q.  v*   Nkhohon, 
1899]  2  Ci*  B,  455 ;  Q.  v*  BalUm,  1  Q.  B.  66 ;  Q.  v. 
Chu^itt,  8  A*  &  B.  3980    thirdly,  in  this  case  the 
mischief  gought  to  be  remedied  is  over,  as  the  order 
baa  expired,  and  under  auch  circumstances  the  court 
will  not  exercise  its  dLscretion  to  grant  a  writ  of 
<£TtioTaTi :   Q,  T.  Sarrty  Jtaticei,  L.  E.  5  Q*  B.  472 ; 


/?.  V.  TiimU>n  SL  Mar^\  3  Bt  &  S.  461 ;  Q.w.Imi 
NmhoroagK  17  W.  E*  861,  L  E.  4  Q.  B,  585. 

MaUhewt,--TlnA  court  cannot  othtoIb  ikmoi'i 
mHj  but  the  narrowest  construotiou  ought  toblj 
to  it    In  all  the  old  cases  the  term  *'  adoiimitlll 
in  respect  to  aats  of  justices  did  net  oacor. 
diatiuction  th«n  was  between  **  judicitl"  aui*'i_^ 
atrial/'     In  the  case  of  the  former,  certiorafi wsal^ 
go,  but  m  the  case  of  ministerial  acts  it  would  cot, 
becau'^o  there  was  auother  remedy.   The  tami  udmim- 
strative  cropped  up  in  connection  with  loctl  hdim 
other  than  justices. 

He  referred  to  Uardiffe  i?ri%e  tme^Ji  Ml  1*6; 
IC  V.  Glamorf^aftshire,  1  Bavm.  580;  K>  ▼.  U^ca^, 
1  Bott'i  Poor  Law  292;  (?•  w.  ArktffrigM,ltQ,t 
960* 

Tub  Coubt  (Lord  Alysbstoxz*  I^W.t  td 
Kr.'^nedt  and  RtDLETt  J  JO  ^na^^  the  rulefcriiet 
of  certwrari  absolute, 

Lird  Alveestoxk,  L.OJ*— The  quettioa  aW 

upon    one    part    of    the    case    eutaili   emMm 

difficulty— viz.,  whether  what  the  juslkw  hmm 

h'-re  can  be  questioned  by  artwrari  at  tht^tt* 

rule  WHS  moved.     If  the  whole  matter  had 

an  end    before  the   rule  was    moveii^ 

should  not  have  interfered >  but  the  only 

the    one    Mr*    Coventry    oited^the    cai 

Ne  who  rough— and  I  tiud  after  inquiry,  ai  I 

that  in  tbat  case  the  rule  was  moved  alter  * 

effect  of  tbe  order  bad  been  carried  out    -r-*^ 

no  proooediogs  were  taken.     Strictly  ^P**^^ 

ml©  might  have  been  argued  in  July  last,  ™2 

ware  yet  two  months  to  ran  ^iiring  which  tMWi 

w«t  operative.     As  to  the  f*ct«,  I  pass  V[^£*J 

Mr,  Amphlett  told  us  with  regard  to  ths  mm* 

*Hhe  populous    place*'*      It  waa  an   eit»«»I 

thing  that  a  place  such  as  this  abonld  ewr  !**•*• 

deemed  a   populous  place ;  but   anyway,  if  i*JJ* 

thought  that  tbe  effect  of  the  r^oisiiou  of  W*^ 

oould  be  got  over  by  tome  operfttion  of  %w  ^Jj* 

I  do  not  think  the  justic^^  cansidered  thf  F^f^ 

of  the  statute,  Section  26  says:  *'  The  local  ittttwg; 

(and  in  that  case  it  wai  two  juitioei  ^{^^ 

in    petty  session    assembled)*      [His  ^<'™^*^ 

tinned  to  read  the  aectim  set  out  above,]    "^ 

no  question    that  in    this    case    the   juttioa  >^ 

purported  to  exempt  twplve  out  of  f ourteso  fjij^ 

houses  that  applied  in  this  appareutlf  siaaU  ii«»" 

ship  contained  within  some  bai^y  1,500  "1^    ,, 

from  keeping  their   premiaeB   closed  from  IvPjJ 

o'clock.     They  have  purp:>rted  to  repeal  P^**!? 

of  tbe  Liceniing  Acts  witbont  any«vidflnci  '^^^ 

it  seems  to  me,  of  those  facts  which  they  art  ^*" 

to  t^ke    into    onsi  deration    under   the 

understand  tbe  law  with  regard  to  cerii*miri 

in  these  oases  to  be  this ;  If  th«*re  ji  aa 

deci*ion  of   the  justices    either   in  fact  W  » 

cerUorari  does  not  lie.      If    there  is  «- 

assumption  of  jurisdiction  in  point  of  lawbastdi 

e?id<;nce  whieh  is  not  legal  evidence  of  ■»▼  ■■ 

which  may  be  tried  before  ttiem,  c*Hi^/rari  «iil|^ 

the  existence  of  want  of  junsdiction  might  b*  ■ 

lished  by  affidavit.    I  thiuk  that  follows  ff0«  Q*^ 

Bowman.  There  has,  no  doubt,  grown  mpa 

of  cases  where  ctrtic^ari  has  been  held  not 

BouUer  v.  Knit  JastictSt  where  the  justioti 

iog  as  a  licensing  committee,   mnd  th»  }«H 

Hogmai^  v.    Wihon  Omnetn,   [I9CH]  2  i* 

and  there  are  others*      Bat  I  must  say, 

justices  are  sitting   in    petty    fessbn  t^  •*  - 

evidence  which  is  brooght  before  theakl 

beyond  their  jurisdiction  1  should  have  t 

it  required  strong  ground  to  oom«  to  tht  < 


Vol  un. 


[Ai]ff.l9,190B.] 
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that  certiorari  does  not  lie.  The  order  which  they 
have  made  exceeded  thdr  jurisdiotion.  The  facts  of 
this  case  bring  it  within  those  two  propositions.  Mr. 
Amphlett  says  yon  cannot  question  the  weight 
of  evidence.    If  there  had  been  any  evidence  at  all 

2  of  the  matters  which  may  fairly  be  considered  within 
^  this  section  I  shoold  think  this  application  ought  to 
^           be  dismissed.    Now,  the  first  point  is  eridence  of 

"  persons  attending  any  public  market."    It  is  per- 

\  f ectly  well  koo  im  that  some  markets,  begin  early  in 

the  morning  and  others  late  at  night ;  the  business  is 

done  in  the  early  hours  of  the  momiog  or  late  hours 

of  night.     In  this  case  there  is  no  evidence  except  of 

market  gardeners.    Then  *'  or  following  any  lawful 

trade  of  calling  " — what  does  that  mean  ?    There  are 

trades  which  require  to  be  carried  on  during  the 

early  hours  of  morning.    Take  for  example  employees 

at  railway  stations.    If  it  had  been  the  case  that  the 

magistrates  had  evidence  before  them  that  a  p«r- 

s  ticdar  public-house  was  necassanr  for  such  a  class 

of  peo^e  we  should  not  have  interfered.    Again,  '*  or 

attendmg  any  theatre"  (now  repealed),  referring  to 

^  a  laudable  dass  of  people  who  go  to  such  places.    It 

!  would  be  an  abuse  of  language  to  suggest  where  the 

3  magistrates  said  **  for  the  accommodation  of  a  con- 
i'  sidmble  number  of  persons  following  the  lawful 
!)         trade  or  callinff  of  gardeners,  tradesmeut  fruit  and 

pea  dealers,"  that  they  meant  a  market  or  particular 

trade.    What  they  did  mean  was  that  they  hoped,  by 

SI         means  of  this  section,  to  allow  the  inhabitants  of  this 

I  small  district  to  get  drink  from  ten  to  eleven,  and 

0         therefore  they  stated  that  any  other  publican  might 

X         have  the  same  order.    It  shows  they  were  not  acting 

('         under  this  section.    Unless  the  authorities  prevent  us, 

i  I  coma  to  the  conduaion  that  the  magistrates  assumed 

n         a  jurisdiction  tiiey  have  not  got — ?iz  ,  the  jurisdiction 

^         to  extend  the  hours  of  closing  because  the  general 

inhabitants  desire  to  get  drink  and  not  because  it  is 

"for  the  accommodation  of  any  considerable  number 

;<(         of  persons  attending  any  public  market.    •    .    •" 

K  I  tmnk  the  object  of  the  section  is  strengthened  when 

you  notice  th%t  the  order  is  to  be  granted  in  respect 

t)  particular  premises,  on  partiouuir  days,  during* 

partionlar  hours,  not  for  every  day  of  the  week,  for 

'I         foccd  needs  and  local  requirements  of  persons.    The 

^t  order  is  to  be  made  by  two  justices  of  the  peace  in 

petty   sessions  assembled.    I  should  have  thought, 

apart  hrom  authority,  there  would  be  no  doubt  that 

certiorari  would  lie.    Is  the  state  of  the  authorities 

J         such  as  to  prevent  usP     I  think  there  are  certain 

y,         expressions  of  opinion  to  be  found  in  m«ny  j  ndgments 

wmdh,  without  beins  bindiog  upon  us,  so  nearly 

direct  us  upon  this  pomt  that  lam  not  prepared  to  go 

^  against  them.    There  is  so  much  opinion  on  the  point 

thiat  I  think  we  ought  not  to  act  against  it  unless  a 

;)  court  of  higher  authority  says  it  is  wroug.     Queen  v. 

Sharman  is  rdied  on  by  Mr.  Amphlett,  but  if  the 

judgment  is  looked  at  it  is  obvious  that  Wright,  J., 

could  not  have  included  this  case  because  he  excpts 

the  case  of  justioes  who  are  making  a  judicial  order 

and  sitting  as  a  court.    I  thiok  for  the  purpose!  of 

to-day  I  need  oi^y  refer  to  three  judgmeats.    Smith, 

'  M.B.,  in  The  Queen  v.  Sunderland,  at  p.  368,  referring 

to  Boulter  v.  Kent  Jueticee,  says :"  I  see  no  grouad  for 

extending  the  efiSect  of  that  dedston  to  the  present 

\  ca  e.    The  decision  in  Boulter  v.  Keni  Justices  related 

only  to  prooeediogs  before  the  licensing  meetiug." 

Yaughan   Williams,  L.J.,  in  a  passa^^e  on  p.  370, 

says :   "  It  is  not  necessary  to  decide  this  point,  but  I 

-  can  only  say,  speaking  for  myself,  that  having  regard 

to   the   genenu  principles   of  tiie  common  law,  I 

should  have  been  dispoasd  to  think  that  wherever  a 

'  body  such  as  jnetices  have  under  the  provisions  of  a 

'  statute  to  grant  or  withhold  a  certificate,  such  as  a 

^  certificate  for  a  licence,  and  it  appears   from  the 


statute  that  they  have  to  exerdse  a  judicial  discretion 
in  so  doing,  a  certiorari  would  lie  to  bring  up  the 
proceedings  before  them,  in  the  case  of  erroneous 
exercise  or  excess  of  jurisdiction,  whether  they  could 
or  could  not  be  said  to  have  acted  as  a  court  in  the 
strict  sense  of  the  term.  If  the  proceedings  are  in 
the  nature  of  judicial  proceedings  cerfiorart  will  lie  for 
the  reasons  stated  in  the  judgment  of  Ohaunell,  J.,  in 
King  v.  Manchester  Justices,  which  I  need  not  read. 
I  think  that  the  fact  that  evidence  is  taken  before 
them,  and  taken  before  them  as  sitting  in  petty 
sessions,  is  another  argument  in  support  of  the  view 
I  am  tikiuff ;  and  the  fact  that  the  evidence  is  such 
as  they  shill  deem  sufficient  does  not  justify  them  in 
taking  evidence  which  has  no  bearing  upon  the 
matter.  I  do  not  think  that  the  Lord  Ohanoellor  in 
Lacehy  v.  Lacon  A  Co.,  [1899]  App.  Cas.  222,  used 
language  contrary  to  the  view  I  am  taking.  In  this 
case  the  magistrates  had  in  fact  exceeded  the  jurisdic- 
tion oonf  dnid  upon  them  by  the  section.  They  acted 
upon  evidence  which  had  no  reference  to  the  matter 
before  them.  The  rule  must  be  made  absolute.  The 
rule  for  mandamus  will  be  discharged. 

Kennedy  and  Ridley,  JJ.,  concurred. 

Sjlicifcors  for  the  appellants,  Blundell,  Gordon,  A 
Co.,  for  S.  Thorneley,  Worcester. 

Solicitor  for  the  respondent.  Brook,  for  Geo,  Coventry, 
Upton-on-Severn . 


Ctcurt  of  AyyeaU 


From  E.  B.  DIv.  i 

(Gullins,  M.B.,  and  Bomer  and  >  July  14. 

Mathew.  L.JJ.)  ) 

Fbanois  Walton  &  Co.  v,  Topakyan,  Kkvobkian, 
AND  Ma&lbb.  (a.) 

Practice— Joint  debtors— Judgment  signed  against  one 

Joint  debtor — Bar  to  further  proceedings—Ord.   14, 

r.  5. 

Ord.  14,  r.  5:1/  it  appears  to  the  judge  tJuU  any 
defendant  has  a  good  defence  to  or  ought  to  be  permitted 
to  defend  tJie  action,  and  that  any  other  defendant  has 
not  sitch  defence  and  ought  not  to  bis  permitted  to  defend, 
the  former  may  be  permitted  to  defend,  and  the  plaintiff 
shall  be  entitled  to  enter  fined  Judgment  against  the  latter, 
and  m%y  issue  execution  upon  such  Judgment  toithout 
prefudice  to  his  right  to  proceed  with  his  action  against 
the  former* 

A,  took  out  a  summons  under  ord,  14,  r.  2,  against 
B,,  C,  and  D.,  who  were  alleged  to  be  Jointly  indebted  to 
him.  B,  took  no  further  part  in  the  proceedings,  but  C. 
and  D,  showed  cause  byJUing  affidavits.  On  the  hearing 
of  the  summons  leave  was  given  to  sign  Judgment  against 
JB.,  and  liberty  to  C,  and  D,  to  defend.  A,  signed  Judg- 
ment against  B. 

Held,  although  B,,  C,  and  D.  were  sued  as  Jointly 
liable  and  fudgment  was  signed  against  B„  yet  that  was 
not  a  bar  to  further  proceedings  against  C,  and  D„  the 
general  ride  of  law,  as  laid  down  in  McLeod  v.  Powell, 
[1898]  2  Ch,  295,  being  no  longer  applicable  to  cases 
falling  under  ord.  14,  r.  5. 

Appeal  from  the  judgment  of  Walton,  J.,  sitting 
with  a  jury. 

The  plaiotiffi  in  this  action  on  the  18th  of  August, 
1904,  served  a  writ  on  each  of  the  three  defendants, 
the  special  endorsement  being  as  follows:     "The 

(a.)  Beported  by  Maurice  N.  Dbxtoqubb,  Esq., 
Barrister-at-Law. 
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plaintifEB*  oUiiii  if  £337  IBs.  4d.  for  work  and  labour 
done  for  and  at  the  request  of  the  defendants  for 
advertising  the  wreetUng  competition  at  the  Boval 
Albert  H&,  Kensington  Gore,  on  the  2nd  of  Jmy, 

18U4*     •     •     • 

A  summons  was  then  taken  out  by  the  plaintiffs 
under  ord.  14,  r.  2,  and  the  plaintifEs'  affidavit  did  not 
displace  the  prtmi /ocie  implication  that  the  defend- 
ants were  being  sued  as  joint  debtors. 

l^e  defendant  Topakyan,  having  entered  an 
appearance,  took  no  further  part  in  the  prooeedinffs, 
but  tlie  defendants  Kevorkian  and  Marler  filed 
affidavits  showing  cause. 

The  summons  came  on  for  hearing  before  Master 
Wilberforoe,  who  gave  leave  to  sign  judgment  against 
the  defendant  Topakyan,  and  libsr^  to  the 
def endimts  Kevorkian  and  Marler  to  defend. 

The  plaintifBi  signed  judgment  against  the  defend- 
ants Topakyan,  and  proceeded  to  trial  against  the 
remaining  defendants;  the  plaintiffs  succeeded  in 
their  action. 

The  defendants  appealed. 

Warren,  for  the  appellants. — I  take  the  preliminary 
point  of  law,  that  proceedings  against  the  present 
appeOants  were  barrod  by  reason  of  the  fact  that 
judgment  has  been  signed  against  one  joint  debtor. 
Ord.  14,  r.  5  hss  not  alterod  the  old  rule  of  law 
laid  down  in  King  v.  Hoare,  13  M  ft  W.  494,  and 
Kendall  v.  Hamilton^  4  App.  Oas.  504.  See  the  recent 
oases  of  Morel  Bro$.  &  Co.  (LimiUdyv.  Westmoreland, 
Earl  of,  61  W.  B.  290.  [1903]  1  K.  B.  64,  affirmed 
52  W. B.  353.  [1904]  A.  0. 11 ;  MeLeodY.  Powell,  [1898] 
2  Gh.  295,  46  W.  B.  Diff.  133.  The  latter  case 
is  indistin^^uishable  from  wis.  [Gollins,  M.B.— It 
is  distinguished  by  the  fact  that  proceedings  were  not 
there  taken  under  ord.  14,  r.  5,  and  on  p.  30fO  of  the 
report  you  will  find  Byrne,  J.,  dearly  reserves  the 
point.]  The  plaintiffs  could  have  made  themselves 
quite  safe  by  not  signing  judgment  against  Topakyan 
whom  they  knew  to  be  a  man  of  no  financial 
resources. 

HoTUer  and  0.  M.  Pitman,  for  the  respondents,  were 
not  called  upon. 

Thb  Goxtbt  (Gollins,  M.B.,  and  Bombb  and 
Mathbw,  L.  JJ.)  dismissed  the  appeaL 

GoLLiNS,  M.B.  In  the  course  of  these  proceedings 
judgment  was  signed  under  ord.  14,  r.  15,  against 
one  of  three  joint  debtors.  It  was  contended  that 
that  was  a  release  of  the  others.    I  agree  that  under 

general  conditions  that  contention  would  prevail. 
Eat  the  Judicature  Act  prevents  the  operation  of  the 
general  rule  of  law  in  those  cases  in  which  ord.  14, 
r.  5  applies.  Proceediogs  were  taken  under  order  14, 
and  the  machineryof  oroT  14,  r.  5,  came  into  play.  [His 
lordship  read  the  rule  set  out  above.]  That  is  the 
rule  applicable  to  this  case  and  enabled  the  plaintiffs 
to  sign  judgment  without  prejudice  to  their  rights 
against  we  present  appellants.  The  appeal  on  this 
point  fails. 

Bombb,  L.J. — ^It  was  intended  by  the  mle  to  allow 
a  plaintiff  to  obtain  an  interlocutory  judgment 
against  one  of  the  co-contractors  and  still  proceed 
with  the  action  against  the  others.  I  think  that  was 
pointed  out  by  Byrne,  J.,  in  McLeod  v.  Powell, 
where  he  held  that  the  rule  in  question  would  not 
apply  to  the  case  before  him,  but  his  observations 
show  that  he  considered  that  if  the  role  had  been 
applicable,  then  judgment  agaist  one  co-contractor 
would  have  been  no  bar  to  proceedings  against  the 
others.  The  same  view  was  expressed  by  liord  Davey 
in  Morel  Brcih&rs  v.  Weetmoreland ;  on  p.  15  he 
says :  "  I  am  disposed  to  think  that  if  the  proof  had 
established  a  joint  liability,  the  plaintiffs  would  not 


have  been  prejudiced  by  signing  judgment  under 
order  14  against  one  of  the  joint  debtors.  I  think 
that  they  might  then  go  on  and  show  that 
the  other  debtor  was  also  a  joint  debtor."  I  have  no 
doubt  about  the  true  construction  of  the  rule,  and  I 
think,  therefore,  the  appeal  fails. 

Mathbw,  L.J.,  I  have  nothing  to  add. 

Appeal  diemieeed. 

Solicitors    for    appellants,     Valpy,    Peekham,    Jt 
Chaplin, 

Solicitor  for  defendant,  T.  W.  Wood-Boherii. 


fttirt  Ctoitrt  of  9tt0tice. 


Ghan.  Div.      ] 
Swinfen  Eady,  J.  j 


May  26,  30. 


ViLLAB  V.  GiLBEY.  (a.) 

WUl — Conetrttdion^Deviie  to  aon$  *•  horn  in  the  tetbda^i 
lifetime'* — Divesting  clause — Children  en  ventre  sa 
mdre — Practice  of  conveyancers. 

A  teetator  by  his  will  gave  and  devised  certain  here- 
ditaments  to  his  brother,  A.  B..  for  life,  remaindtr  to 
A,  B,*s  two  eldest  sons,  then  living ^  one  after  the  other, 
remainder  to  the  third,  fourth,  and  every  son  or  sons  ef 
A,  B.,  cuid  he  further  declared  that  any  such  third  or 
fourth  son,  born  in  the  testator's  lifetime,  sJiould  not  taJm 
a  larger  interest  in  the  said  estates  than  for  life  witk 
remainder  to  his  issue  in  tail.  At  the  death  of  tkt 
testator,  A.  B.  had  only  two  sons,  but  two  weeks  after  tht 
death  of  the  testator  a  third  son,  W.  B.  B.,  was  bom. 
A.  B.  and  the  two  eldest  sons  having  died,  ike  quediam 
arose  whether  W.  B.  B.  took  an  estate  tail  or  only  cmsfst 
life. 

Held,  that  the  dear  intention  of  the  testator  must  he 
given  effed  to,  that  the  words  **hcm  in  my  lifetims'' 
meant  eooaeUy  what  they  said,  and  that  W.  B.  B.^  hawimg 
not  been  bom  within  the  prescribed  time,  took  an  estate 
taU. 

Action. 

The  testator,  G^ige  William  Bush,  by  his  will 
dated  the  22nd  of  Jane,  1854.  gave  and  d«viaed 
certain  hereditaments  to  his  brother,  Alfred  Bash,  tat 
life,  with  remainder  to  his  brother's  eldest  aoo,  Alfred 
G^rge  A.  Bush,  for  life,  with  divers  remainden  m 
tail,  remainder  to  his  brother's  second  son,  G«om 
Adand  G.  Bush,  for  life,  with  remainders  in  tsA. 
And  in  default  of  such  issue  he  gave  and  devised  tks 
same  hereditaments  unto  the  third,  fourth,  and 
other  son  and  sons  of  the  body  of  his  said 
Alfred  Bush,  severally,  successively,  and  in  i 
one  after  the  other  according  to  priority  of  birtti,  mad 
to  the  heirs  of  the  body  ana  bocues  of  such  eon  and 
sons  lawfully  issuing.  And  the  testator  deolarad 
that  any  third  or  other  son  or  sons  of  his  said  brotlMr 
bom  in  the  testator's  lifetime  should  not  take  a  lai^is 
interest  in  the  said  estates  than  for  life  only,  witk 
remainder  to  his  issue  in  taiL 

The  testator  died  on  the  18th  of  September.  18M, 
and  a  third  son,  William  Beanmaurioe  Bush,  wm 
bom  to  his  brother  on  the  9th  of  October,  1854.  Tte 
testator's  brother,  Alfred  Bosh,  died,  and  his  i 
and  third  sons  both  died  aUo  without  having 
issue.  William  Beaumaurice  Bosh  became  insolv^ 
and  an  action  was  brought  by  a  person  who  nlalmo^ 
under  a  disentailing  deed  executed  by  his  trostoe  f 

(a.)  Beported  by  A.  B.  Taylottb,  Esq., 
at-Law. 
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bankruptoy  for  a  deolaration  that  his  interest  under 
the  wiu  was  an  estate  tail,  and  not  mmly  one  for 
life.  The  defendant  to  the  action  was  the  porchaser 
of  the  interest  of  the  fourth  son  of  the  testator's 
brother  under  the  will.  The  question  was  whether 
William  Beaumaurice  Bush  took  an  estate  tail  or  only 
«n  estate  for  life  under  the  will. 

Eve,  K.O.t  and  B.  J.  Parker ^  for  the  plaintiff. 

They  cited  In  re  Wilmer*$  TrwU,  Motre  ▼.  Wingfield^ 
51  W.  B.  395  and  609,  [1903]  1  Oh.  874,  [1903]  2  Ch. 
411. 

MuMem,  K.C,  and  Wace,  for  the  defendant. 

They  cited  Trovfer  ▼.  BuUa,  1  S.  ft  St.  181,  and 
referred  to  Davidson's  Precedents  (3rd  ed.),  vol.  4 
(Wills),  p.  391. 

Eve^  K.C.f  replied. 

Our,  adv.  vuU. 

May  30.— SwiNFEN  Eady,  J.,  delivered  the  follow- 
ing written  judgment :  [After  stating  the  facts  as 
■ec  out  above,  it  continued :]  William  Beaumaurice 
Bush  is  still  living,  and  the  question  is,  Did  he  take 
under  the  will  in  the  events  which  happened  an  estate 
tail,  or  only  a  life  estate  P  Although  not  actually 
bom  until  three  weeks  after  the  testator's  death,  is  he 
to  be  deemed  to  have  been  *'  bom  in  the  testator's 
lifetime  "  within  the  meaning  of  the  wiU  P  Oonstru- 
ing  the  will  according  to  the  primary  or  natural 
meaning  of  the  words  used,  it  is  clear  that  William 
B.  Bush  was  not  bom  in  the  testator's  lifetime,  but 
twenty-one  days  after  the  testator's  death.  No  doubt 
it  has  been  held  that  for  the  purpose  of  taking  under 
or  fulfilling  the  condition  of  a  gift,  a  child  en  ventre 
9a  mire  will  come  within  such  words  as  child  or  issue 
"living"  or  "  bom"  at  a  certain  time  (Trotoer  v. 
ButU,  1  S.  &  St.  181 ;  In  re  Burrows,  Oleghome  v. 
Burrow,  43  W.  B.  683,  [1895]  2  Oh.  497} ;  but  con- 
siderations of  this  kind  do  not  arise  in  the  present 
case,  where  the  only  result  of  holding  that  the  child 
was  bom  at  the  testator's  death  would  be  to  reduce 
his  interest  from  an  estate  tail  to  a  life  estate.  Again, 
in  considering  the  rule  of  law  as  to  remoteness,  and 
deciding  a  question  of  perpetuity,  a  child  en  venire  sa 
mere  at  the  testator's  death,  and  subsequently  bom, 
is  considered  as  a  "life  in  being"  at  the  testator's 
death:  Long  ▼.  BJachall,  7  Term  Bep.  100;  In  re 
WUmer,  Moore  v.  WingfiM,  51  W.  B.  395  and 
609,  [1903]  2  Ch.  411.  But  no  such  question 
arises  here.  If  the  language  of  the  will  had 
referred  to  any  third  or  subsequent  son  "bom 
in  the  testator's  lifetime  or  in  due  time  after 
his  decease,"  William  B.  Bush  would  dearly  have 
taken  only  an  estate  for  life,  with  remainders  in  tul; 
and  such  remainders  would  have  been  perfectly  vidid, 
and  would  not  have  infringed  the  rule  of  law  as  to 
remoteness.  I  have  only  to  consider  what  the  testator 
meant.  Did  he  mean  actually  born  in  his  lifetime, 
or  did  he  mean  bom  in  his  Uf  etime  or  in  due  time 
after  his  death  P  In  my  opinion  he  meant  exactly 
what  he  said,  and  there  is  no  rule  of  law  compelling 
me  to  hold  that  by  the  phrase  "  born  in  his  lifetime  " 
he  included  a  child  not  Dom  in  his  lifetime,  but  three 
weeks  after  his  death.  The  practice  of  conveyancers 
has  not  been  uniform  with  regard  to  the  provisions  of 
the  clause  in  wills  reducing  to  Uf  e  tenancies  the  estates 
tail  of  persons  bom  in  the  testator's  lifetime,  made 
tenants  in  tail  by  the  will.  In  Davidson's  Preoedents 
(3rd  ed.),  voL  4  (Wills),  p.  391,  there  is  a  proviso 
that  no  person  en  venire  m  mere  at  the  testator's 
decease  shall  be  considered  as  bom  in  the  testator*s 
lifetime,  with  reference  to  the  operation  of  the  clause 
reducing  an  estate  tail  to  a  tenancy  for  life ;  but  a 
note  appears  on  p.  392  that  the  proviso  is  probably 
superfluous.    In  other  boo)(s  of  ^ireoodei^tB  the  proviso 


does  not  find  any  place.  In  any  case,  it  is  not,  in  my 
opinion,  neceisarjr.  The  true  construction  of  the 
claute  in  question  is  to  confer  an  estate  tail  on  all 
persons  born  after  the  testator's  decease,  by  the  will 
made  tenants  in  tail ;  and  this  estate  is  not  reduced 
to  a  life  estate  merely  because,  although  bom  after 
the  testator's  death,  they  are  nevertheless  bom  within 
the  period  of  gestation.  There  will  be  a  declaration 
as  asked  by  the  statement  of  daim. 

Solicitors,  Reed  dh  Seed,  for  Beed  <k  Oot,  Taunton ; 
BaUey,  Shaw,  &  Gillett. 


Warringtonix}  June  21. 

In  re  Ohio  (Lxmitsd).  (a.) 

Company  —  Winding  up  —  Practice  —  Debentwree  — 
Beceiver  and  manager — No  eurplua  asaete-^PetUion  to 
wind  up — Juet  and  equitable — Companies  Act,  1862 
(25  dh  26  Vict.  e.  89). «.  79,  sub-section  {5)'-0ompanies 
Winding-up  Bules,  1903,  r.  186. 

Since  the  Company  Winding-up  Bales,  1903  (contain-- 
ing  rule  186),  were  made,  it  is  no  longer  a  rule  of 
practice  t?iat  a  petition  to  wind  up  a  limited  company 
mtut  in  aU  cases  contain  an  allegation  of  available  assets 
from  which  the  petitioner  has  a  reasonable  probability  of 
obtaining  something  in  the  event  of  a  winding  up.  If  it 
is  desirable  that  a  company  should  be  wound  up,  an  order 
may  be  made,  although  the  petitioner  can  derive  no 
advantage  from  the  assets. 

The  business  of  a  company  was  being  carried  on  by  a 
receiver  and  manager  appointed  by  its  debenture-holders, 
AU  the  assets  were  charged  by  tJie  debentures,  and  were 
insufficient  to  pay  what  was  due  upon  the  debentures,  A 
Jttdgment  creditor  presented  a  petition  to  have  t?ie  com- 
pany wound  up  by  the  court  compulsorily. 

Held,  thcU  the  company  was  a  mere  nominis  umbra, 
and  that  it  was  desirable  that  it  should  be  wound  up,  and 
the  order  was  made  under  section  79,  sub-section  (5),  of 
the  Companies  Act,  1903. 

This  was  a  petition  to  wind  up  the  above  company 

S resented  by  Messrs.  Harrison,  trading  as  Harrison  & 
ons,  ^o  were  judgment  creditors  of  the  company 
for  £924  odd  recovered  by  them  in  an  action  in 
March,  1904. 

The  company  had  issued  debentures  to  the  amount 
of  £47,000,  wluch  were  outstanding,  and  upon  which 
£678  was  due  for  interest.  Toe  debentures  were 
charged  upon  the  undertaking  of  the  company  and 
all  its  property,  both  present  and  future,  including 
unciJled  capital. 

Immediately  upon  execution  being  threatened  by 
the  judgment  creditors,  on  the  2lst  of  May,  1904,  the 
debenture-holders  appointed  a  receiver,  who  carried 
on  the  business  of  the  company  (which  was  the  publi- 
cation of  the  paper  csUed  Chic),  and  incurred 
liabilities  on  behalf  of  the  company  to  the  amount  of 
£1.360  10s.  Ud. 

In  September,  1904,  the  debenture-holders  removed 
the  receiver,  and  appointed  B.  T.  Oarr  receiver  and 
manager  of  all  the  property  comprised  in  the 
debentures.  B.  T.  Oarr  carried  on  the  bushiess,  and 
incurred  further  liabilities  to  the  extent  of  £2,752, 
which  were  still  outstanding. 

The  assete  of  the  company  consisted  of  the  fwA- 
will  of  the  paper  called  Chic,  certain  office  f  umiture, 
and  certain  book  debts,  estimated  at  about  £800. 
»^— ^— ^— ^^»i^^  .'§  •      •        ■"" 

(d.)  ^epo^te^  by  NeyiUiH  Tsbbxttt,  ^st^.,  Qar-i 
^^ey^i^rj^w. 
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J.  W.  Manning,  for  the  petitioners. — ^The  bnainest 
is  being  carried  on,  not  for  the  company  at  all,  bat  for 
the  deboitnre- holders.  The  pnrpote  for  which  the 
company  was  constituted  is  gone,  and  it  is  jost  and 
eqtdtable  that  it  shoold  be  wound  ap.  The  role  of 
practice  that  the  petitioner  must  show  that  he  will 
derive  some  benefit  from  the  winding  np  no  longer 
applies  in  all  cases,  as  is  shown  by  rule  186  of  the 
Companies  Winding-np  Bnles,  1903. 

ABhion  Cro8$,  for  the  company.— The  assets  are  not 
sufficient  to  pay  the  debentures,  and  consequently 
judgment  creditors  have  no  interest  in  obtaining  a 
winding-up  order:  In  re  London  Presied  Hinge  Co, 
{Limited),  53  W.  E.  407,  [1905]  1  Oh.  676.  It  is 
against  the  settled  practice  of  the  court  to  make 
an  order  for  winding  up  under  such  drcnmstances : 
Practice  Note,  [1902]  W.  N.  77. 

Wabbikoton^  J.— The  only  answer  to  the  petition 
is  that  all  the  assets  of  the  company  are  chafed  by 
the  debentures,  and  are  not  sufficient  to  pay  them, 
at)d  that  there  will  be  no  assets  to  administer  in  a 
winding  up.  It  is  said  that  the  company  is  being 
kept  on  foot  not  for  the  purpose  of  carrying  on  the 
business  for  which  it  was  constituted,  but  for  other 
purposes,  and  that  it  is  carrying  on  a  similar  business 
for  tiie  benefit  of  somebody  else.  The  order  asked  is  said 
to  be  the  only  way  of  getting  rid  of  this  nominis  umbra. 
If  the  order  is  made  at  all  it  must  be  made  under 
sub-sections  (4)  or  ^5)  of  seotion  79  of  the  Companies 
Act,  1862.  It  is  Clear  that  the  company  is  unable  to 
pay  its  debts.  It  has  been  the  practice,  and  Bu(^ey,  J., 
at  one  time  laid  down  a  practice  rule  that  every  petition 
must  contain  an  allegation  that  the  company  has 
surplus  assets,  and  it  has  been  the  generid  rule  not  to 
make  a  winding-up  order  unless  the  petitioner  shows 
a  reasonable  probability  that  he  will  get  something. 
It  must,  however,  be  borne  in  mind  that  by  rule  186 
of  the  Comi>anies  Winding-up  Bnles,  1903,  where  a 
company  against  whom  a  winding-up  order  has  been 
made  has  no  available  assets,  the  official  receiver  may 
not  incur  certain  expenses  without  the  direction  of  the 
Board  of  Trade.  That  rule  seems  to  contemplate  a 
state  of  things  in  which  it  may  be  desirable  to  make 
a  winding-up  order,  even  when  there  will  be  no 
surplus  assets.  Before  I  state  what  I  propose  to  do, 
I  will  refer  to  the  decision  of  Buckley,  J.,  in  In  re 
The  London  Freued  Hinge  Co.  {LimiUd),  not  as  an 
authority  for  the  course  I  intend  to  take,  but  as  an 
expression  of  opinion  by  a  learned  judge  of  great 
experience  in  these  matters.  Buckley,  J.,  in  that  case 
caUed  attention  to  what  he  called  **the  injustice" 
that  a  company  could  incur  any  amount  of  debts, 
and  that  diroctiy  a  creditor  tried  to  enforce  payment 
of  his  debt  the  debenture-holders  could  take  posses- 
sion of  the  whole  of  the  assets,  and  carry  on  the 
business  without  being  under  any  liability  for  the 
debts  of  the  company.  That  is  the  state  of  things  in 
the  case  before  me.  The  business  is  really  thebusmess 
of  the  debenture-holders.  I  think  that  it  is  **  just  and 
equitable  *'  under  section  79,  sub-section  5,  of  the 
Companies  Act,  1862,  that  this  company  should  be 
wound  up.  It  is  true  that  the  petitioning  creditors 
cannot  show  that  they  will  get  any  advantage  from 
a  winding  up ;  but  this  is  a  spedsl  case  in  whidi  I 
think  that  I  ought  to  make  the  usual  compulsory 
winding-up  order. 

Order  for  winding  up  eompuUorily, 

Solicitors,  Claremont  Jb  Haynee  ;  H,  NeUon  Paisley, 


E.  B.  Div.  i 

(Lord  Alverstone,  L.C.J.,  and  }  May  3,  4;  June  1. 
Wills  and  Kennedy,  JJ.)      ) 

Wbst  Band  Cbntbal  Gold  Miirnca  Go.   v. 
Thb  King,  (a.) 

Internationcd  Law — Crown — Conquered  iUUe — Annexa^ 
Hon — Petition  of  right — Demurrer — Liabilities  of  ctm- 
quering  atate, 

A  conquering  state  i$  not  bound  by  any  generul  rale  of 
international  law  to  fulfil  the  obligatione  of  the  conquered 
state. 

Demurrer  to  petition  of  right  (trial  at  bar). 

The  petition  of  right  in  this  case  was  preaented  by 
the  West  Band  Central  Gbld  Mining  Co.,  and  it  alla^ 
that  two  parcels  of  gold  of  the  value  of  £3.804  had 
been  seized  by  the  officials  of  the  South  Afruaa 
Eepublic  on  the  2nd  of  October,  1899. 

No  reference  was  made  in  the  petition  to  any  right 
or  alleged  right  under  which  the  Transvaal  Govern- 
ment seized  the  gold,  but  it  was  stated  that  **  the 
gold  was  in  each  case  taken  possession  of  by  and  on 
behalf  of  and  for  the  purposes  of  the  then  existiag 
government  of  the  said  Bepublic,  and  that  ^a  sm 
government,  by  the  laws  of  the  said  repnblie,  wm 
under  a  liability  to  return  the  said  gold,  or  ita  valos, 
to  yotur  suppliants.  None  of  the  said  gold  has  besa 
returned  to  your  luppliants,  nor  did  the  eaid  gotera 
ment  make  any  p%yment  in  respect  thereof.*' 

The  petition  then  alleged  that  a  state  of  war  oom- 
menced  at  five  p.m.  on  the  11th  of  October.  1899, 
that  the  forces  of  the  late  Qoeen  oonquot^d  tbe 
republic,  and  that  by  a  proclamation  of  the  1st  of 
S^tember,  1900,  the  whole  of  the  territoriea  of  thi 
republic  were  annexed  to  and  became  part  of  her  Asa 
l^jesty's  dominion,  and  thU  the  government  of  the 
republic  ceased  to  exist  The  petition  next  averrsd 
that  by  reason  of  the  conquest  and  anoaxatioa  het 
Majesty  succeeded  to  the  sovereignty  of  the  Transvaal 
BepubUc,  and  became  entitled  to  its  property ;  and 
that  the  obligation  which  vested  in  the  governseat 
of  that  state  was  binding  upon  his  Majesty  te 
King. 

The  Crown  demurred  to  the  petition. 

Sir  Robert  Finiay,  A.G.,  Sir  Edward  Carmm.  8,0^ 
and  Henry  Sutton,  for  the  Crown. — ^The  act  ooa- 
plained  of  is  an  act  of  state,  and  the  qoeetion  involved 
is  one  of  purely  international  law;  the  petitioa  there- 
fore disclosed  no  issue  of  right  which  the  ooorts  of 
this  country  are  competent  to  determine:  Cook  v. 
Sprigg,  [1899]  A.  C.  527,  at  p.  579;  Nabob  of  tie 
Camatic  v.  East  India  Company,  1  Yes.  37 1 ;  ElpkimMtmm 
V.  Bedreechuhad,  I  Knapp  P. C.  316;  Secretarwof  SiA 
for  India  v.  Kanochee  Boye  Sahaba,  13  Moo.  P.  O.  22 ; 
Does  V.  Secretary  of  StaU  for  India,  L.  E.  19  Bq.  50i  ; 
Ruetomjee  v.  Reg.,  24  W.  B.  428,  1  Q.  B.  D.  487,  and 
25  W.  B.  333,  29  Q.  B.  D.  69. 

Lord  Robert  CecU,  K.C.,  J.  A.  HamOiom,  JT-O, 
Theobald  Mathew,  and  A,  M.  Talbot,  for  the  snpplimta. 
— First,  by  international  law,  the  sovereign  of  a 
conquering  state  is  liable  for  the  obligationa  of  the 
conquered  state  ;  secondly,  international  law  fdcsed 
part  of  the  law  of  England ;  and,  thirdly,  rights  and 
obligations  which  were  binding  upon  the  oooqnered 
state  must  be  protected,  and  were  enforceable  tgj  tbs 
municipal  courts  of  the  conquering  state. 

Various  passages  from  Hall,  Halliok  (Baker's  ed.}. 
Calvo,  Heffcer,  and  Hnber  were  cited,  and  the  foUowiag 

(a.)  Beported  by  D.  B.  Chaucxrs  Hxtbt,  Bsq^ 
Banister-at-Law. 
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oaaes  were  referred  to:  THquet  ▼.  Bath,  3  Burr. 
1478;  HecUhfield  ▼.  Chilton,  4  Burr.  2016;  Dower  v. 
JJi«n«iifl[/S«W,  11  Yw.  JQD.  283;  ^egr.  ▼.  Keyn,  2 Ex.  D. 
68,  25  W.  B.  Dig.  87 ;  HaU  ▼.  Camphdl,  2  Oowp.  209 ; 
UnUed  States  t.  PrioUau,  2  Hem.  ft  Mill.  559 ;  United 
States  ▼.  Macrae,  17  W.  B.  764,  L.  B.  8  Eq.  69 ; 
BepuUicof  Peru  ▼.  Peruvian  Guano  Co.,  36  Ch.  D.  489 ; 
Frith  V.  Reg.,  B.  7  Ex.  365,  20  W.  B.  Dig.  61. 

Lord  Alysbstonb,  L  G.  J.,  in  deliveriDg  the  jodg- 
ment  of  the  oonrt,  referred  to  Chutret  ▼.  Egorton, 
li.  B.  2  0.  P.,  at  p.  374,  and  laid  that  npon  all  lonnd 
principles  of  pleading  it  was  neoesiary  to  allege  what 
mnst,  and  not  what  might  be  the  oaaie  of  action, 
and  unless  the  obligation  alleged  in  the  present 
instance  arose  out  of  contract,  which  had  not  been 
alleged  in  the  petition,  it  was  dear  that  no  petition 
of  right  conld  be  maintained.  Discussion  on  this 
point,  however,  was  academical,  as  the  Attomey- 
Qeneral,  on  behalf  of  the  Crown,  had  consented  that 
the  court  should  deal  with  the  case  as  if  any  necessary 
amendment  had  been  made.  The  proposition,  how- 
erer,  that  by  international  law  the  conquering  country 
was  bound  to  fulfil  the  obligations  of  the  conquered 
state  could  not,  on  principle,  be  sustained.  The  broad 
proposition  which  had  been  advanced  on  behalf  of  the 
suppliant  company  almost  answered  itself;  for  there 
must  hare  been  in  all  times  contracts  made  br  states 
before  conquest  such  as  no  conqueror  would  eyer 
think  of  carrying  out  or  agree  to  carry  out.  Various 
writers  upon  intemationsl  law  had  been  dted,  and 
the  opinions  of  those  writers  had  doubtless  done,  and 
would  continue  to  do,  viduable  serrice  in  hdping  to 
create  the  opinion  by  which  the  range  of  the  consensus 
of  ciTiliz«d  nations  was  enlarged.  But  these  pro- 
nouncements must  nevertheless  DC  regarded  rather  as 
the  embodiments  of  their  views  as  to  what  ought  to 
be,  from  the  ethical  standpoint,  the  conduct  of 
nations  inter  ee,  rather  than  the  enunciation  of  a 
rule  or  practice  so  universally  approved  or  assented 
to  as  to  be  fairly  termed,  even  in  a  qualified  sense, 
law.  The  court  would  adopt  the  language  of  Lord 
Bussell  of  Killowen  in  his  address  at  Saratoga  in 
1896  :  **What,  then,  is  international  law?  I  know 
of  no  better  definition  than  that  it  is  the  sum  of  the 
rales  or  usages  which  dvilized  states  have  agreed 
shall  be  binding  upon  them  in  their  dealings  with  one 
another." 

When  makiog  peace  the  conquering  soverdg^n  could 
make  any  conoitions  he  thought  fit  respecting  the 
finandal  obligations  of  the  conquered  country,  and 
it  was  entirdy  in  his  option  to  what  extent  he  would 
adopt  them.  This,  indeed,  was  not  disputed  by 
conned  for  the  suppliants ;  but  it  was  suggested  that, 
although  the  sovereign,  when  making  peace,  might 
limit  the  oblisations  to  be  taken  over,  and  if  he 
did  not  do  so  they  were  all  taken  over,  and  no  subse- 
quent limitation  could  be  put  on  them.  What  posdble 
reason  could  be  a«dgned  for  such  a  distinction  ?  They 
conld  see  no  reason  why  silence  should  be  supposed  to 
be  equivalent  to  a  promise  of  universal  novation  of 
exiatmg  contracts  with  the  government  of  the  con- 
quered state.  Whatever  view  might  be  taken  of  the 
opinions  of  the  writers  on  international  law,  they 
were,  in  their  judgment,  inconsistent  with  the  law  as 
recognized  for  many  years  in  the  Bnglish  courts. 
That  law  was  clearly  stated  by  Lord  Ifansfidd  in 
HaU  V.  CampML  As  to  the  propodtion  that  inter- 
national law  formed  part  of  the  law  of  Bogland,  any 
doctrine  invoked  must  be  one  really  bindins  between 
nations,  and  the  international  law  sought  tone  applied 
must,  like  anything  dse,  be  proved  by  satisfactory 
evidence.  This  was  not  so  in  this  case.  The  other 
propodtion,  that  the  claim  of  the  suppliants  could  be 
enforced  by  petition  of  right,  brought  out  in  the 


strongest  rdief  the  difficulties  which  existed  in  the 
way  of  the  suppliants. 

Demurrer  allowed. 

Solidtor   for    the    Crown,    The   Solicitor   to    the 
Treasury, 

Solidtors  for  the  suppliants,    Waltons,    Johnson, 
Bubb,  &  WhoXton. 


May  18,  29. 


K  B.  Div.  ] 

(Kennedy  and  Bidley,  JJ.)  j 

Austin  Fbiabs  Stjum  Shipping  Co.  {A'^lanis) 
V.  St&aok  [Res-pondtnt). 
Samh  {^A'pipelXants)  v.  St&aok  and  Othbbs 
(Respondents),  (a.) 

Ship— Seaman-— Contract  /or  service — Increase  of  risk — 
Carrying  contraband  of  war— Termination  of  voyage 
by  capture — **  JLoss  of  the  ship** — Right  to  wages — 
Damages — Merduint  Shipping  Act,  1894  (57  dk  68 
Vict.  c.  60),  s.  158. 

A  British  seaman  signed  ship's  articles  to  serve  on  an 
ordinary  trading  voyage  on  a  British  ship  between  ports 
in  ths  East  for  two  years,  the  engagement  to  end  at  a 
port  of  discharge  in  the  United  Kingdom  or  certain  ports 
on  the  Continent  of  Europe.  While  the  ship  was  in  the 
East,  after  the  outbreak  of  war  between  Russia  and 
Japan,  she  was  chartered  by  the  owners  for  six  months  to 
carry  railway  materials  from  Japan  to  Korean  ports, 
and  was  captured  by  one  of  the  belligerents  and  confis^ 
cated  by  a  Prize  Court.  Tlie  eumers  knew,  but  the  sea^ 
man  dtd  not,  that  railway  materials  had  been  declared 
canirahand  of  war.  The  crew  were  sent  back  to  London, 
and  suffered  hardships  on  the  journey. 

Held,  thaJt  as  the  shipowners  had  broken  the  agreement 
by  altering  the  character  of  the  voyage,  and  the  ship  was 
captured  owing  to  the  wilful  action  of  the  owners  in 
carrying  contraband  of  war,  the  voyage  was  not  ter^ 
minuted  "  by  reason  of  the  loss  of  the  vessel**  within  the 
meaning  of  section  158  of  the  Merchant  Shipping  Act, 
1894,  and  therefore  t?ie  seaman  was  entitled  to  wages  up 
to  t?ie  date  of  his  arrival  in  London. 

Queore.  whether  in  any  ease  the  capture  of  a  ship  con- 
fiscated for  carrying  contraband  of  war  wotdd  be  included 
in  the  word  **loss**  in  section  158  cm  terminating  the 
voyage  before  t?^  date  contemplated  in  the  agreement. 

These  were  two  cases  stated  by  an  alderman  of  the 
City  of  London  upon  the  heariog  of  two  summonses 
tanng  out  by  the  respondents,  who  had  been  members 
of  the  crew  of  the  steamship  Cheltenham,  against  the 
appdlants,  who  had  previously  been  owners  of  the 
vend. 

The  question  was  whether  the  respondents  were 
entitled  to  certain  wages  and  damages  daimed  by 
them  under  the  circumstances  mentioned  bdow  : 

In  the  first  case,  on  the  10th  of  September  1904,  the 
respondent  Strack  had  taken  out  a  summons  under 
section  164  of  the  Merchant  Shipping  Act,  1894, 
claiming  from  the  appellants  £35  2«.  2d.,  balance  of 
wages  alleged  to  be  due  to  him  as  a  seaman  on  board 
the  steamship  Cheltenham  from  the  24th  of  November, 
1903,  to  the  30th  of  August,  1904,  and  continuing 
wages  up  to  the  date  of  final  settlement  under  section 
134  of  the  Merchant  Shipping  Act,  1894. 

The  appdlants  admitted  the  resnondent's  daim  up 
to  the  2nd  of  July,  1904,  and  judgment  was  given 
for  that  sum,  and  the  appellants  were  ordered  to  pay 
the  balance  of  wages  up  to  the  30th  of  August,  1904 
— -namely,  £9  13s.  4d.,  and  costs. 

(a.)  Beported  by  Ebsxinb  Bxed,  Esq.,  Barrister- 
at-Law. 
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In  the  second  oftse  the  reBpondents  olaimed  damages 
for  eaoh  man  for  breaoh  of  the  contract  of  employment 
contained  in  the  ship's  articles. 

The  material  facts  set  out  in  the  case  were  as 
follows : 

The  respondent  on  the  24th  of  November,  1903, 
signed  on  the  articles  of  Tht  CheUenham^  then  at 
Bremerhayen,  to  serve  asboatsvrain  on  the  said  vessel 
at  the  rate  of  £6  per  month. 

The  said  articles  of  agreement,  so  far  as  is  material, 
were  as  follows : 

•<The  several  persons  whose  names  are  hereto 
subscribed  and  whose  descriptions  are  contained 
herehi,  and  of  whom  five  are  engaged  as  sailors, 
hereby  agree  to  serve  on  board  the  said  ship  in  the 
several  capacities  expressed  against  their  respective 
names  on  a  voyage  from  Bremerhaven  via  port  in 
Bristol  Ohannef  to  Colombo  and  (or)  any  ports  or 
nlaoes  within  the  limits  of  75deg.  N*.  and  63deg.  8. 
latitude,  trading  in  any  rotation,  and  to  end  at  a 
final  port  of  discharge  in  the  United  Kingdom  or 
Continent  of  Europe  between  the  Elbe  and  Brest 
inclusive.  Period  not  to  exceed  two  years'  trading 
and  time  to  reach  the  United  Kingdom  or  Continent 
if  vessel  so  bound  direct  at  end  of  trading  term.  If 
above  trading  ends,  from  any  cause  except  wreck,  or 
if  sudi  time  expires  while  vessel  is  abroad  and  not 
bound  direct  for  United  Kingdom  or  Continoit  as 
stated,  the  crew  agree  to  ship  in  any  other  British 
vessel  provided  by  the  master  (bound  direct  for 
United  Kingdom  or  Continent)  at  not  less  than  the 
same  rate  of  wages.  It  is  agreed  that  when  British 
seamen  shipped  in  the  United  Kingdom  are  discharged 
on  the  Continent  as  above  the  master  *  shall  f  ormsh 
the  means  of  sending  them  back '  (witii  maintenance) 
to  the  nearest  port  in  the  United  Kingdom  served  by 
regular  steamers,  and  the  crew  agree  to  such  port  as 
the  port  in  the  United  Kingdom  to  which  they  may 
be  so  sent  back.  The  crew  fivther  agree  at  master's 
option  to  proceed  from  the  port  of  fmal  discharge  as 
above  to  a  port  in  the  United  Kingdom  for  loading 
or  otherwise." 

The  Cheltenham  left  Bremerhaven  on  the  25tii  of 
November,  1903,  and,  after  loading  a  cargo  of  coals 
at  Barry,  arrived  at  Colcmibo  on  the  10th  of  January, 
1904.  Thence  she  proceeded  to  Bangoon,  where  she 
arrived  on  the  26th  of  January,  and  loaded  a  cargo 
of  rice,  and  sailed  for  Yokohama  on  the  9th  of 
February,  where  she  arrived  on  the  7th  of  March, 
1904.  Early  in  February,  1904,  war  was  declared 
between  Bussia  and  Japan.  On  the  12th  of  that 
month  a  Boyal  Proclamation  announcing  that  fact 
appeared  in  the  London  Cfazette,  and  on  the  19th  of 
Febraarv,  the  1st  of  ICarcb,  the  18th  of  March,  and 
the  22nd  of  March  tiiere  appeared  various  notices  ai 
to  contraband  of  war  in  the  London  Oaaette,  which 
were  produced. 

On  the  11th  of  March,  1904,  The  OheUenham  was 
chartered  by  the  appellants  to  Messrs.  Makino  ft 
Umeura,  contractors  for  the  Chemidpo  Bailway  Co., 
for  the  term  of  six  calendar  months,  to  be  employed 
in  trading  between  Maroran  and  Ottan  and  Japan 
coast  ports  and  Chemulpo  and  Southern  Korean  ports 
in  sucn  lawful  trades  as  the  charterers  or  their  agents 
should  direct.  The  OheUenham  then  made  several 
voya|;es  between  Japan  and  Korea,  carrying  various 
descriptions  of  railway  material  whioh  had  been 
declared  contraband  of  war  by  the  Japanese  and 
Bnssian  Qoveniments.  Whilst  at  Yokohama,  between 
the  17th  and  19th  of  March,  the  respondent 
endeavoured  to  obtain  information  as  to  what  was 
contraband  of  war,  a  letter  being  written  by  one  of 
the  crew  to  the  German  Consul  at  Yokohama  for 
information  on  the  subject,  but  no  reply  was  received. 


This  was  the  only  step  taken  by  respondent  or  any  of 
the  crew  to  ascertain  if  the  cargo  was  oontraband 
of  war. 

On  the  2nd  of  July,  1904,  whilst  proceeding  fcom 
Otaru  to  Fusan,  in  Korea,  witii  a  similar  cirgo.  The 
OheUenham  was  captured  by  the  gunboat  OromolM, 
belonging  to  the  Bussian  Yladivostok  Squadron.  A 
prize  crew  was  put  on  board  and  she  was  taken  aa  a 
prize  of  war  to  Yladivostok,  where  she  arrived  on  the 
4th  of  July.  On  the  7th  ol  Julv  a  prize  ooort  was 
held  at  Yladivostok  and  the  vessel  andher  cargo  w«n 
confiscated.  The  decision  of  the  prize  court  was 
declared  to  the  captain  and  crew  of  The  OheUenham 
on  the  11th  of  July.  The  appellants  did  not  appeal 
from  such  decision.    . 

There  was  no  veesel  at  Yladivoetok  in  whieii  tke 
crew  could  be  sent  home,  and  the  captain  at  ones 
applied  to  the  proper  authority  at  Yladivostok  to  hafse 
them  sent  home  via  St  Petersburg.  Thia  was 
ultimately  arranged;  and  on  the  29^  of  July  the 
captain  and  the  respondent  and  the  rest  of  the  ecev 
left  Yladtvostok  via  the  Trans-Siberian  Bail  way  lor 
St.  Petersburg,  where  they  arrived  on  the  ISth  of 
August  On  the  23rd  of  August  thojr  Ml  8L 
Petersburg  as  passengers  in  the  steamship  farfs, 
and  arriv^  in  London  on  the  SOtii  of  August,  190i 
The  travelling  expenses  and  maintenaaoe  ol  the 
respondent  were  provided  partiy  by  the  Hyisi 
Government  and  partiy  by  the  appcdlanta  until  ike 
arrival  in  London.  At  St  Petersbarsr  the  resposidsai 
was  offered  his  wages  up  to  the  2nd  of  July,  1901, 
the  date  when  The  Ohdienham  was  oaptnred.  TUs 
was  refused.  Subseqnentiy  he  was  offered  his  wages 
up  to  and  faiduding  the  30th  of  August,  1904,  the 
date  of  arrival  in  London.  Tliis  offer  waa  also 
refused  by  the  respondent  who  intimated  his  intentiea 
of  claiming  damaees  for  breaoh  of  contraot  oootunsd 
in  the  ship's  articles,  ^e  respondent  did  not  kaov 
that  The  OheUenham  was  carrying  such  cargo  as  wai 
within  the  declaration  of  Bussia  and  J^^an  as  ts 
contraband  of  war.  Tbe  appellants'  ag«it.  Ihs 
master  of  the  ship,  did  know,  but  did  not  oomnauai- 
cate  his  knowledge  to  any  of  the  crew.  An  aoooeat 
of  wages,  made  up  to  the  dOth  of  August,  1904,  wai 
made  up  by  the  master  and  given  to  the  respoodeat 
in  accordance  with  section  132  of  the  Merehaet 
Shipping  Act  1894.  showing  a  balance  due  to  ths 
respondent  of  £35  2s.  2d.  On  the  1st  of 
1904,  the  respondent  and  other  members  of  the 
of  The  OheUenham  issued  a  summons  under  ths 
Employers  and  Workmen  Act,  1875,  as  amended  by 
section  11  of  43  ft  44  Yict  c.  16.  claiming  daoMcss 
against  the  present  appeUanti  for  breaoh  of  the  agree- 
ment contained  in  the  ship's  articles  for  the  voyage  ia 
questicm.  The  mattercame  before  the  same  ma^^iatnlB, 
sitting  as  a  court  of  summary  juriadictusi,  at 
the  Guildhall  Justice-room  on  tiie  9th  of  Bept— bsr, 
1904;  and  he  found  that  the  appellants  had  ooa^ 
mitted  a  breach  of  the  said  ag^reement  and  awacded 
the  respondent  and  the  other  members  of  tiieeraw  te 
sum  of  £10  eaoh  as  damages  for  breadi  of  the  assd 
agreement  On  bdialf  of  the  respondent  it  waa  oos- 
tended  that  he  was  still  on  the  artiblea  and  was 
entitied  to  wages  as  a  debt  to  the  30th  of  Awgesl, 
1904,  and  to  continuing  wages  under  section  134  of 
the  Merchant  Shipping  Act  fiom  determinatioa  of  the 
voyage  until  a  nnal  settiement  The  foUowiag 
authority  was  referred  to  as  showing  that  a  seamia 
was  entitied  to  wages  for  a  period  during  whioh  he 
was  not  actually  engaged  as  a  seaman — ^vta.,  Beai  v. 
Thompeon,  Dowling  299.  On  behalf  of  the  appeUaala 
it  was  contended  (1)  that  the  respondent'a  right  te 
wages  terminated  wim  the  oi^ytare  of  the  veval  oa 
the  2nd  of  Julv,  1904,  or  at  latest  on  tiie  11th  of  July, 
1904,  when   the  decision  of   the  piiso  court  waa 


VoL  TiTTT. 


[Aug.  19. 1906]        THE  WEEKLY  REPORTER. 


668 


High  Gottbt.        Axtstik  Fbiabs  Stbam  Smppmo  Co.  (Applts.)  v.  Stsaok  (Bspt.)*        High  Ooitbt. 


knowo,  the  yetiel  being  **  lost  **  within  the  me«ning 
of  section  158  of  the  Merchant  Shipping  Act,  1894, 
immediately  the  was  seized.  (2)  That,  haTing 
recovered  judgment  for  damages  for  breach  of  the 
■aid  agreement,  he  conld  not  be  entitled  to  wages 
under  the  agreement  after  the  date  of  the  breach 
thereof.  The  magistrates  held  that,  as  alter  the  30th 
of  Aognst,  1904,  there  was  a  Jxmdfide  dispute  within 
the  meaning  of  section  134  of  the  Merchant  Shipping 
Act,  1894,  the  rem>ndent  was  not  entitled  to  wages 
after  that  date.  He  decided  that  he  was  entitled  to 
wages  up  to  that  date,  and  adjudged  the  appellants  to 
pay  him  the  balance  from  the  2nd  of  July,  1904,  to  the 
30th  of  August,  1904— viz.,  £9  ISs.  4d.,  and  the  sum 
of  £16  16s.  for  costs.  The  question  of  law  for  the 
opinion  of  the  honourable  court  was  whether  the 
magistrate  was  right  in  holding  that  the  respondent 
was  entitled  to  wages  up  to  the  30th  of  August,  1904. 

The  second  case  stated  that  on  the  1st  of  September, 
1904,  a  summons  was  issued  by  the  respouaent  and 
eighteen  others,  who  were  members  of  the  crew  of  the 
steamship  Cheltenham^  against  the  appellants  (who 
are  the  owners)  under  the  Employers  and  Workmen 
Act,  1875  (as  amended  by  43  &44  Yiot  o.  16,  s.  11), 
claiming  £10  damages  for  each  man  for  breach  of  the 
agreement  contained  in  the  ship's  articles.  The  case 
was  heard  on  the  9th  of  September,  1904,  when  the 
appellants  were  ordered  to  pay  to  etch  of  the 
respondents  the  sum  of  £10  as  damages  and  one  sum 
of  £10  10s.  for  costs.  The  facts  proved  in  this  cue 
were  the  same  as  in  the  first  case,  with  the  following 
addition :  The  trayelling  expenses  of  the  respondents 
from  Vladivostok  were  paid  partly  by  the  Russian 
Government  and  partly  by  the  appellants.  In  addi- 
tion to  certain  provisions  supplied  by  the  captain  to 
each  of  the  seamen  they  were  also  provided  l^  the 
appellants  with  a  sum  of  one  rouble  per  day  for  the 
first  five  days  of  the  journey  to  St.  Petersburg, 
and  afterwards  with  one  rouble  25  copeks  per  day 
in  order  to  purchase  food,  but  which  sums  the 
respondents  complained  were  not  sufficient  to  get 
them  one  good  meal  a  day,  in  consequence  of  uie 
soarcity  of  provisions.  The  respondents  complained 
at  the  trial  of  the  sleeping  accommodation  on  the 
railway  and  of  the  difficulty  of  obtaining  sufficient 
food  during  the  joumev,  and  afterwards  of  the 
aooommodation  and  food  at  St.  Petersburg.  The 
respondents  contended  that  there  had  been  in  law  a 
breach  of  the  agreement  contained  in  the  articles  and 
they  were  entitled  to  damages  in  consequence  of  such 
breach.  They  did  not  claim  damages  in  the  nature 
of  wages,  as  the  appellants  had  offerSl  the  respondents 
their  wages  up  to  the  30th  of  August,  but  only  for  the 
risks  aud  privations  the  respondents  had  endured  by 
reason  of  the  breach  of  contract.  It  was  argued  that 
the  appellants'  action  was  iUeffal,  but  that,  whether 
it  was  illegal  or  not,  the  appellants  had  broken  their 
oontraots  with  the  respondents  in  exposing  them  to 
risks  ihey  had  not  contracted  for.  The  case  of  The 
JuttiHa,  12  P.  145,  was  referred  to.  It  was  further 
oontended  that  the  respondents  declined  to  take  their 
wages,  as  to  have  done  so  would  have  precluded  their 
taking  these  proceedings,  and  section  136  of  the 
Merchant  Shipping  Act,  1894,  in  support  of  that  con- 
tention was  referred  to. 

On  behalf  of  the  appellants  it  was  contended  that 
there  was  nothing  illegal  in  carrying  contraband  of 
war ;  that  the  vessel  was  lost  within  the  meaning  of 
section  158  of  the  Merchant  Shipping  Act,  1894, 
immediately  the  was  seizid ;  and  that  the  agreement 
was  then  put  an  end  to,  and  that  there  was  no  breach 
of  contract.  The  case  of  The  Friends,  4  Oh.  Bob. 
143,  was  referred  to. 

The  respondentf ,  in  reply,  contended  that  loss  only 
meant  destruction  by  penis  of  the  sea  or  capture  by 


the   king's   enemies,  and  that   the  appellants  had 
brought  about  the  loss  by  their  own  acts. 

The  magistrate  held  that  in  law  there  had  been  a 
breach  of  the  agreement  by  the  appellants.  He  found 
that  the  respondents  had  sustained  injury  in  conse- 
quence, and  assessed  the  damages  at  £10  in  respect 
of  each  man.  The  questions  for  the  opinion  of  the 
court  were — (1)  Whether  on  the  facts  above  stated  the 
magistrate  was  right  in  holding  that  the  appelluits 
had  committed  a  breach  of  contract  and  the  respon* 
dents  were  enttled  to  recover  damages  P  and  (2) 
whether  he  was  right  in  holding  that  the  respondent 
Straok  was  entitled  to  wages  up  to  the  30th  of 
August,  1904  P 

Scrutton,  K.O,,  and  DawBon  MiUer,  for  the  appell* 
ants. — By  section  158  of  the  Merchant  Shipping  Act, 
1894,  when  the  services  of  a  seaman  under  signed 
artides  end  by  reason  of  the  wreck  or  loss  of  a  ship  or 
from  his  inability  or  unfitness  to  proceed  on  the 
▼oyage,  he  is  entitled  to  wages  up  to  the  time  of 
such  termination,  but  not  for  any  longer  period. 
Therefore,  if  there  was  a  "loss"  of  the  ship  here 
within  the  meaning  of  that  section  there  has  been  no 
breach  of  agreement,  and  no  damages  after  that  date 
can  properly  be  demanded.  **  Loss '*  in  that  section  is 
distixiguished  from  "  wreck  "  and  includes  everything 
that  deprives  the  owner  of  the  possession  of  the  vess^ 
and  frustrates  the  adventure.  It  is  not  illegal  to 
carry  contraband  :  Ex  parte  Chavaeee,  In  re  Graze- 
hroohe,  13  W.  B.  627,  (1865)  34  L.  J.  Bank.  17.  The 
case  of  The  JueUtia,  (1887)  12  P.  D.  145,  35  W.  B.  Dig. 
191,  does  not  apply,  for  there  was  in  that  case  a  clear 
breach  of  the  agreement,  whereas  here  the  voyage  was 
in  accorduice  with  the  agreement,  and  the  loss  arose 
in  the  course  of  legal  trading. 

Boheon,  K.C,  and  J.  E.  W.  Pilcher,  for  the  re- 
spondents.— The  voyage  here  was  entirely  beyond  the 
scope  of  an  ordinary  trading  voyage  for  which  the 
men  signed  on  for.  It  involved  greater  risks  and 
greater  perils.  By  carrying  contraband  unknown  to 
the  crew  the  appellants  committed  a  breach  of  their 
agreement  with  the  men  and  became  liable  in  the 
circumstances  to  pay  damages.  The  decision  in  The 
Justitia,  (1887)  12  P.  145,  35  W.  B.  Di^.  191,  does  not 
apply  to  this  case,  and  the  men  are  entitled  to  be  paid 
wages  up  to  the  date  of  their  arrival  in  London : 
BurUm  v.  Pinkerton,  15  W.  B.  1139,  (1867)  L.  B.  2 
Ex.  340;  O'NeU  v.  Armeirimg,  Mitchell,  &  Co.,  43 
W.  B.  554,  [1895]  2  a  B.  70,  418.  The  capture  was 
not  a  "  loss,^'  and  even  if  it  were  it  would  be  a  loss 
brought  about  by  the  appellants*  own  wrongful  act, 
and  even  they  could  not  claim  to  be  relieved  thereby 
from  liability. 

Dawton  J(ft2^  replied. 

Cur,  adv.  vtdt. 

May  29.— The  judgment  of  the  Ooubt  (EsNinsDY 
and  BiDLBT,  JJ.)  was  read  by 

BiDLEY,  J.— These  were  two  cases  stated  for  the 
opinion  of  the  court  by  an  alderman  of  the  City  of 
Ix>ndon  sitting  at  the  Guildhall  Justice-room,  the 
first  relating  to  a  daim  for  wages  made  by  a  seaman 
under  tiie  Merchant  Shipping  Act,  1894,  and  the 
latter  to  a  daim  for  damages  in  respect  of  the  same 
employment  made  by  him  and  the  others  under  the 
Employers  and  Workmen  Act,  1875,  as  amended  by 
43  &  44  Yict  c  16,  s.  11.  The  facts  proved  or 
adoiitted  were  as  foUow :  [His  lordship  then  stated 
the  facts  substantifdly  as  they  are  set  out  in  the 
two  cases  respectively,  and  continued :]  It  was  argued 
for  the  appellants  that  the  ship  when  she  was  token 
was  "  lost "  within  the  meaning  of  section  158  of  the 
Merchant  Shipping  Act,  1904,  and  that  Straok  was, 
therefore,  entitted  to  wages  only  up  to  that  date — 
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that  IB  to  Bay,  the  2od  of  July,  1904.  By  that  Beotion, 
'*  When  the  Berrice  of  a  Beaman  terminateB  before  the 
date  contemplated  in  the  agreement  by  reaBon  of  the 
wreck  or  Iobb  of  the  Bhip.  ...  he  Bhall  be  entitled 
to  wagCB  up  to  the  time  of  Bach  termiDation,  bnt  not 
for  any  longer  period."  It  BeemB  to  nB  very  doubtful 
whether  the  word  **  Iobb'*  would  in  any  obbo  indnde 
a  capture  Buch  as  thiB,  which  ib  not  in  the  Bame 
category  aB  wreck,  fire,  or  Btranding,  or  Buoh 
terminationB  of  a  voyage  as  are  brought  about  by 
the  perilB  of  the  Bea.  But,  however  t£ftt  may  be,  it 
seemB  clear  that  the  eeotion  wae  not  intended  to 
include  casee  where  the  service  terminates  not  owiuff 
to  capture  by  the  king's  enemies,  but  from  the  wilfi2 
action  of  the  captain  and  owners,  and  not  resulting 
either  directly  or  indirectly  from  any  peril  or  hurt 
affectiog  the  ship  itself  or  preventing  the  continuance 
of  the  voyage.  The  case  of  O'Neil  v.  Armstrong, 
MitcheU,  A  Co.,  43  W.  B.  554,  [1895]  2  Q  B.  70  and 
418,  was  referred  to  in  the  argument,  and  appears  to  us 
to  have  a  dedded  bearing  upon  the  question  before 
OS*  In  that  case  tbe  plaintiff  shipped  as  fireman  iv  a 
torpedo-boat  constructed  for  the  Japanese  Government 
by  the  defendants  for  a  voyage  to  Yokohama.  The 
ship  left  the  Tyne  on  the  Slst  of  July,  1894,  and  war 
was  declared  between  China  and  Japan  on  the  8rd  of 
Aogust.  The  plaintiffs  became  aware  of  this,  and  at 
Aden,  after  a  proclamation  had  been  read  on  board 
warning  the  crew  against  any  breach  of  the  Foreign 
Bnlistment  Act,  1870,  he  and  his  fellow  sailors  left 
the  ship  and  were  sent  home  by  the  Board  of  ^ade. 
The  pliuntiff  sued  for  balance  of  wages  and  for  damages 
for  non-fulfilment  of  the  contract.  The  nominal 
defendants  accepted  responsibility  for  the  satbf  action 
of  the  plaintiff's  daim  to  the  extent  of  the  liability,  if 
any,  of  the  captain  of  the  vessel.  It  was  held  in  the 
Queen's  Bench  Division  and  in  the  Court  of  Appeal 
that  the  plaintiff  was  entitled  to  recover  both  wages 
and  damages,  inasmuch  as  the  defendants  admitted 
responsibility  for  the  captain  of  a  vessel  whose  owners 

a  presented  for  the  purpose  of  the  action  by  the 
endants)  had  by  the  declaration  of  war  idtered  the 
character  of  the  voyage  during  its  continuance,  and 
exposed  the  plaintiff  and  crew  to  dangers  greater  and 
other  than  those  originally  anticipated.  It  was  not  a 
case  in  which  something  had  occurred  beyond  tiie 
control  of  either  party,  such  as  was  Applely  v.  Myers, 
14  W.  B.  885,  (1866)  L.  B.  1  C.  P.  615,  35  L.  J.  C.  P. 
293,  by  which  the  voyage  had  been  terminated,  but  a 
case  in  which  its  diicontinusnoe  resulted  directly  from 
the  action  of  the  owners.  There  the  risk  was  altered 
became  after  the  outbreak  of  hostilities  the  Japanese 
vessel  of  war  became  liable  to  capture  by  the  enemy, 
and  for  that  outbreak  of  hostiUties  the  owners  were 
liable.  In  the  present  case  the  risk  was  altered 
because  after  the  outbreak  of  hostilities  betireen 
Japan  and  Bussia  the  captain,  acting  for 
and  as  agent  for  the  owners,  and  therefore 
the  owners,  undertook  a  venture  materially 
different  from  the  character  of  the  voyage  in 
regard  to  which  the  seaman's  contract  was  made. 
They  knew  (although  the  crew  did  not)  that  railway 
material  had  been  declared  to  be  contraband  when 
thej  chartered  the  vessel  for  itie  voyages,  on  one  of 
which  she  was  seized  and  captured:  see  Burton  v. 
Pinkerton,  15  W.  B.  1139,  L.  B.  2  Ex.  340.  It  is  true 
that  the  carrying  of  contrdband  is  not  illegal  (Ex 
parte  Ohavasae,  In  re  Glazehrook,  13  W.  B.  627), 
but  merely  exposes  the  neutral  who  engages  in  such 
a  venture  to  the  risk  of  seizure  and  confiscation;  bnt 
the  question  does  not  turn  upon  the  legality  or  ille- 
gality of  thevoysge  and  its  object,  but  u^on  whether, 
after  its  inception,  the  risk  and  danger  is  materiallv 
varied  by  any  alteration  in  its  conditions  for  which 
the  owners  axe  responsible.    It  seems  clear  that, 


when  the  owners  engaged  in  carrying  cargo  irtiiflb 
they  knew  to  be  contraband,  they  d£i  so  alter  the 
condition  of  the  voyage.  That  was  the  caoae  of  its 
termination,  and  not  a  loss  of  the  ship  within  tlie 
meaning  of  section  158  of  the  Merchant  Shipping  AeL 
In  (TNea  v.  Arm$irong,  MiUikdl,  A  Co.  the  plantiff 
was  entitled  by  the  articles  to  the  lump  sum  of  £90 
on  arriving  at  YofaAama,  and  having  reoeivod  a 
portion  of  that  sum  on  account,  the  ocrart  gvie  hisi 
judgment  for  the  balance.  Upon  this  oootracS  Stia^ 
was  entitled  to  be  paid  at  the  rate  of  £5  a  month  tiB 
his  arrival  in  the  United  Kingdom— that  is  to  hj, 
the  SOth  of  August  We  are  of  opiniosi  that  tlia 
magistrate's  dedsion  was  right.  These  was  no 
juSdiction,  in  the  view  wmoh  we  have  already 
expressed  as  to  the  breach  of  the  contract  to  award 
damages  (see  The  Jvaii^ia),  and  we  see  no  reaeon, 
considering  the  hardships  involved  in  the  homewaid 
journey,  in  holding  that  the  amount  awarded  in  tte 
present  otte  is  in  paint  of  amount  unreasonable. 

The  appeals  will  therefore  be  dismissed  in  both 
oases. 

Solicitors  for  the  appellant,  BiMnreQ.  ds  Boche^ 

Solicitors  for  the  respondents,  PaUinmm  A  Brewer. 


E.  B.  Div. 
(Lord  Alverstone,  L.C.J 
Kennedy  and  Bidley, 

EVSBALL  V.  B&OWN. 


IJ.,  and  I 


May  22. 


(«.) 


County  court — BemiUed  cuUon — CoeU  —  DieereUomanf 
power  of  county  court  Judge  to  deprive  tuoeeee/ul  partff 
of  coBte—Chunty  Courts  Act,  1888  (51  <fc  62  VicL  c 
43),  M.  65,  113. 

In  an  action  remitted  to  the  county  court  under  eedUm 
65  of  the  County  Courts  Act,  1888,  which  prwndee  tkU 
in  the  case  of  remitted  actions  "  the  coets  of  the  partiee  im 
respect  of  proceedings  subsequent  to  the  order  of  the  judge 
of  the  High  Court  shaU  be  allowed  according  to  the  eeds 
of  costs  for  the  time  being  in  uee  in  the  amnty  conrfs,** 
the  county  court  judge  has  the  same  discretion  under 
section  113  over  the  costs  in  the  county  court  cu  if  the 
action  hctd  been  commenced  in  that  court. 

Appeal  by  the  plaintiff  from  an  order  of  the  jndge 
of  the  Ludlow  County  Court  depriving  him  otf  oom 
in  the  following  circumstances. 

The  action  was  originally  brought  under  order  14 
on  a  specially  indorsed  writ  in  the  High  Oonrl^  to 
recover  £40,  the  balanoe  of  the  price  of  some  oows 
which  the  plaintiff  had  sold  to  the  defendant.  TIm 
master  ordered  indgment  to  be  signed  bv  the  plaintiff 
for  £21  18s.  9a.,  and  gave  the  defendant  leave  to 
defend  as  to  the  bilance — £8  Is.  3d. ;  and  rsmittad 
the  action  as  to  the  balance  to  the  county  eocnt, 
where  the  question  raised  by  the  defeodaafs  oownteg 
claim  was  directed  to  be  tried. 

The  case  having  been  remitted  aooordxDgiy,  tte 
learned  county  court  judge  found  that  the  r*^^***^* 
was  entitled  to  judgment  for  £8  Is.  3d.,  and  tiia 
defendant  on  his  oounterolaim  to  judgssent  lor 
£7  8s.  9d. 

As  the  plaintiff  had  thus  only  reoovered  12s.  6d.  in 
addition  to  the  judgment  already  obtained  in  the 
High  Court,  it  seemed  to  the  learned  judge  that  1m 
had  a  discretion  as  to  costs,  and  that  the  peeper  ws^ 
to  exerdse  it  was  to  award  none. 

From  this  decision  as  to  costs  the  plaintiff  appealod« 

W.  J.  Diitumal,  for  the  plaintiff!.— In  the  eaae  of  a 

(a.)  Beported  by  Bbskhtb  Bsm,  Esq., 
at-Law. 
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remitted  aotion  a  ooanty  court  jadg«  has  no  duoretion, 
M  under  wotione  65  and  113  of  the  Ooanty  Oonrt 
Aot,  1888,  oosts  follow  the  event.  Horeover,  in 
l^iTing  ooets  the  jadge  ought  to  consider  the  fact  that 
in  these  proceedings  the  sums  recovered  under  this 
jadgment  and  that  in  the  High  Oourt  together 
•mount  to  the  sum  of  £30,  and  that  entiUes  the 
plainti£f  to  an  order  for  costs  on  the  High  Court 
Mile.  Separate  judgments  ought  to  have  been 
entered  on  the  claim  and  the  counterclaim,  and  not 
one  jadgment  for  the  balance. 

White  V.  Headland' 9  Patent  Electric  Storage  Battery 
Co.,  47  W.  B.  278,  [1899]  1  Q.  B.  607,  was  referred  to. 

Micklethwaite,  for  the  defendent. — In  Aaton  Tube 
Works  {Limited)  v.  Dumhell,  62  W.  E.  444,  [1904]  1 
E.  B.  636,  the  coort  assumed  that  the  county  court 
judge  had  a  disoretbn  as  to  oosts  in  the  case  of 
remitted  actions.  Lord  Alverstone,  L.C.J.,  there 
laid:  "It  must,  I  think,  be  admitted  that,  if  the 
action  is  an  action  in  the  county  court,  the  judg«  has 
discretion  under  section  113.  In  my  opinion  the 
action,  when  transferred  to  the  county  court,  must  be 
oondaoted  in  the  same  way  and  with  the  same  con- 
sequences as  if  it  had  been  commenced  in  that  court ; 
and  seotioa  113  applies."  That  is  a  decision  which,  it 
is  sabmittedf  governs  the  present  case.  It  is  supported 
also  by  Spencer  v.  Foeier,  [1906]  1  K.  B.  434,  where 
it  was  held  that  the  county  court  judge  had  power 
to  amend  particulars  of  claim  by  substituting  a  daim 
for  unliquidated  damages  for  the  amount  indorsed  on 
the  writ. 

Lord  ALYEBSTOirB,  L.C.J. — ^In  my  judgment  this 
appeal  fails.  If  there  is  a  discretion  m  &e  county 
oourt  judge  to  make  the  order  which  he  did,  I  see 
no  reason  for  interfering  with  the  exercise  of  it.  The 
queition  is  whether  the  judge  had  a  discretion.  The 
point  is  indirectly  referred  to  in  Aston  Tube  Works 
(Limited)  v.  Dumhdl,  and  I  think,  if  it  had  been 
intended  that  the  judge  should  in  remitted  actions  be 
deprived  of  the  discretion  given  to  him  by  section  113, 
clearer  words  than  those  of  section  66  would  have 
been  used  for  that  purpose.  In  Spencer  v.  Foster  it 
was  decided  that  the  county  court  judge  had  powers 
of  amendment  in  a  remitted  action,  and,  that  being 
•0,  it  would  be  a  strong  thing  to  hold  that  he  had  no 
discretion  as  to  costs. 

The  words  of  section  66  as  to  the  costs  being 
allowed  on  the  scale  for  the  time  being  in  use  ia  the 
ooanty  courtf  mean,  in  my  judgment,  that  the  taadng 
officer  was  to  tax  the  costs  according  to  the  scale 
allowed.  It  is  contended  that  that  section  is  impera- 
tive both  as  to  the  scale  and  also  as  to  the  allow- 
ance. I  do  not  accept  that  view.  It  is  nothing  more 
tlum  a  direction  to  the  taxing  officers  as  to  the  scale 
which  they  shall  apply  in  taxing  the  costs,  if  oosts 
are  allowed  at  all,  and  if  not  special  direction  is  given 
hj  the  oourt  that  they  shall  apply  some  other  scale. 
It  does  not  in  any  way  fetter  the  discretion  of  the 
jod^e.  This  seems  clear  from  the  latter  words  in  the 
lection— *<  and  the  costs  of  the  order  and  all  pro- 
oeedings  previously  thereto  shidl  be  allowed  according 
to  the  scale  of  costs  for  the  time  being  in  use  in  the 
Sopreme  Oourt."  The  words  there  used  are  the 
nune— *«  shall  be  allowed."  It  is  not  suggested  that 
^th  respect  to  those  proceedings  the  High  Court  had 
not  a  diMretion  over  the  costs.  In  the  Aston  Tube 
Works  ctue  I  expressed  the  opinion  that  where  a  case 
was  remitted  the  judge  in  the  ooun^  court  has  the 
same  discretion  utider  section  113  as  if  the  action  had 
been  commenced  in  that  court.  And  Wills,  J.,  in 
his  jadgment  also  proceeded  upon  the  assumption 
that  the  judge  had  discretion.  But  although  that 
opinion  was  obiter  1  adhere  to  it  now.  I  desire  only 
to  add  that  in  the  present  case  the  costs  in  the  High 


Court  were  dealt  with  by  the  judge  prior  to  remittal, 
and  therefore  the  only  costs  upon  which  the  county 
oourt  judge  exeroiied  his  discretion  were  those  in 
reference  to  the  proceedings  in  his  own  court. 

KxNNBDT,  J.— I  am  of  the  same  opinion.  In  the 
circumstances  the  county  court  judge  thought  that 
this  was  a  case  in  which  he  ought  to  disallow  any 
costs  on  either  side.  The  question  before  us  is,  Was 
he  entitled  to  do  that  P  I  think  he  was.  I  agree  with 
what  my  lord  raid  in  Aston  Tube  Works  {Limited)  v. 
DumbelU  1  think  the  language  of  section  66  was 
not  intended  to  interfere  with  the  discretion  of  the 
judge  over  costs  of  that  part  of  the  proceedings  which 
took  place  in  his  court.  This  is  not  one  of  those 
cases  "otherwise  provided  for"  within  section  113. 
All  I  think  section  66  means  is  that  where  no  special 
direction  is  made  the  oosts  of  the  portion  of  the 
proceedings  in  the  High  Court  shall  be  taxed  on  the 
High  Court  scale  and  those  proceedings  in  the  county 
oourt  upon  tiie  county  oourt  scale. 

Bidlby,  J.— I  agree.  I  think  the  county  court 
judge  had  a  discretion. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Jaques  <k  Co.,  for  C.  B, 
Cottam,  Ludlow. 
Solicitor  for  the  defendant,  W.  0.  Tyrrell,  Ludlow. 


Z.  B.IHv.  I  An«l  in 

(Kennedy  and  Bidley,  JJ.)  ]  ^^^  ^"• 

FATTLKiniB  V.  Bbx.  (a.} 

Criminal  law — Previous  conviction — Arraignmenl — 
Error^Larceny  Act,  1861  (24  &  26  Vict.  c.  96), 
s.  116. 

The  prisoner  was  indicted  at  quarter  sessions  for 
attempting  to  commit  a  larceny ;  ana  a  subsequent  count 
in  the  indictment  charged  a  previous  conviction.  The 
prisoner  was  arraigned  upon  and  pleaded  to  both  counts. 
Objection  was  taken  on  his  behalf  that  the  arraignment 
contravened  Hction  116  o/  the  Larceny  Act,  1861,  which 
provides  thai  on  an  indictment  for  an  offence  after  a 
previous  conviction  the  offender  shall^  in  the  first  instance, 
be  arraigned  upon  so  much  only  of  the  indictment  as 
charges  the  subsequent  offence,  and  tJtat  until  he  be  found 
guilty  of  that  ojfence  he  shall  not  be  called  on  to  plead  to 
the  charge  of  the  previous  convieUon.  The  recorder 
adjourned  the  trial  to  the  neact  sessions.  At  that  sessions 
there  toas  no  fresh  arraignment,  but  the  former  pleas  of 
tJie  prisoner  were  treated  as  standing.  He  was,  however, 
given  in  charge  of  the  jury  on  the  first  count  only^  and 
tvas  found  guilty  and  sentenced  upon  that  count 

Held,  that,  although  the  arraignment  did  not  take 
place  at  the  sessions  at  which  the  prisoner  was  tried,  and 
altJiough  the  fact  of  the  previous  conviction  was  not  diS' 
closed  to  the  jury  by  whom  he  uxu  convicted,  yet  t?ke  fact 
that  the  arraignment  did  not  comply  vnth  the  provisions 
of  section  116,  was  such  a  substantial  defect  as  could  not 
be  cured  by  verdict ;  and  accordingly  that  the  conviction 
sJiould  be  quashed. 

Writ  of  error. 

The  prisoner  was  charged  at  the  Birmingham 
Quarter  Sessions,  held  in  February,  1904,  on  an 
indictment  containing  ^ree  counts.  The  first  count 
charged  him  with  having,  on  the  8th  of  December, 
1903,  unlawfully  and  feloniously  attempted  to  steal 
£1  IBs.,  the  moneys  of  Albert  Grove ;  the  second 
charged  an  offeDce  under  section  7  of  the  Prevention 

(a.)  Beported  by  Alan  Hoog,  Bsq.,  Barrister- 
at-Law. 
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of  Crimea  Act,  1871— namely,  that  on  the  20tb  of 
February,  1899,  he  was  oonTioted  at  the  Birmingham 
Quarter  Seeaions  of  felony,  and  a  prerions  oonyiotion 
for  felony  was  then  proyed  against  him,  and  that 
afterwards,  within  seren  years  f3ter  expiration  of  the 
sentenoe  passed  on  him  for  the  last  of  saoh  orimes — 
to  wit,  on  the  8th  of  Deoember,  1903,  he  was  found  in 
the  shop  of  the  said  Albert  Gbove  under  suchoiroum- 
stanoes  as  to  show  that  he  was  about  to  oommit 
laroeny  of  the  moneys  of  Albert  Gkove.  The  third 
oount  charged  that  previously  to  ttie  commission  of 
the  misdemeanour  charged  in  the  first  count— to  wit, 
in  July,  1902,  he  was  oonyioted  of  felony  at  the 
Stafford  Quarter  Sessions. 

The  prisoner  was  arraigned  upon  all  three  counts 
at  the  same  time,  and  pleaded  not  guilty  to  all  three. 
He  was  given  in  charge  to  the  jury  upon  the  whole 
indictment,  and  the  trial  proceeded  until  the  whole  of 
the  evidence  had  been  £^ven;  and  then,  before  the 
jury  considered  their  yerdict,  the  prisoner's  counsel 
objected  to  the  validity  of  the  arraignment  as  being 
contrary  to  the  provisions  of  section  116  of  the 
Laroeny  Act,  1861.  The  assistant  recorder  upheld 
the  objection  and  discharged  the  jury  and  the  case 
was  remitted  for  trial  to  the  next  sessions.  On  the 
17th  of  May,  at  the  Easter  Sessions,  the  prisoner  was 
again  brought  up  for  trial  before  the  recorder.  He 
was  not  freshly  amugned,  nor  was  any  fresh  plea 
taken,  and  he  was  given  in  charge  to  the  jury  upon 
the  first  count  only.  The  jury  convicted  theprisoner, 
and  he  was  sentenced  on  the  first  count  He  subse- 
quently sued  out  a  writ  of  error,  assigning  as  error 
appeanng  upon  the  record  that  the  provisions  of 
section  116  of  the  Larceny  Act,  1861,  had  been 
contravened  inasmuch  as  he  was  arraigned  and  called 
upon  to  plead,  and  did  plead,  to  the  three  counta  in 
the  indictment  at  one  and  the  same  time. 

By  section  116  of  the  Larceny  Act:  "In  any 
indictment  for  any  offence  punishable  under  this 
.^st  committed  after  a  previous  conviction  or  con- 
victions for  any^  felony,  miidemeanour,  or  offence 
or  offences  punishable  upon  summary  conviction 
it  shall  be  sufficient  after  charging  the  subse- 
quent offences  to  state  that  the  offender  was  at  a 
certidn  time  and  place  or  at  certain  times  and  places 
convicted  of  felony  or  of  an  iodictaUe  misdemeanour 
punishable  upon  summary  conviction  as  the  oase  may 
be  without  describing  the  previous  felony,  misdemean- 
our, offence  or  offences  .  .  •  And  the  proceedings 
upon  any  indictment  for  committing  any  offence  after 
a  previous  conviction  shall  be  as  follows — that  is  to  say, 
the  offender  shall  in  the  first  instance  be  arraigned 
upon  so  much  only  of  the  indictment  as  charges 
the  subsequent  offence,  and  if  he  plead  not  guuty 
•  •  .  the  jury  shall  be  charged  in  the  first  instance 
to  ioquire  concerning  such  subsequent  offences  only, 
and  if  they  find  him  guilty  ...  he  shall  then, 
and  not  before^  be  asked  whether  he  had  been 
previously  convicted  as  alleged  in  the  indictment." 

H.  E.  Jay,  for  the  prisoner,  as  amtcw  curice, — ^The 
words  in  section  116  are  perfecUy  general,  and  are 
not  confined  to  cases  punishable  under  the  Act.  The 
fact  that  the  arraignment  was  not  in  the  presence  of 
the  jury  makes  no  difference,  as  the  section  is  impera- 
tive.   The  first  arraignment  was  admittedly  bad. 

He  cited  Jn  re  Fen/old,  60  W.  B.  671,  [1902]  1 K.  B. 

J.  O.  Burst,  for  the  Grown.— Section  118  of  the 
Larceny  Act  is  limited  to  offences  punishable  under 
the  Act.  In  any  caie  this  is  a  merely  formal  defect 
which  is  cured  by  verdict. 

KEsmsDY,  J.— In  my  view  this  application  must 
succeed.  The  prisoner  was  charged  upon  an  indict- 
ment   containing    three   counts.      The   first   count 


charged  the  misdemeanour  of  attempting  to  ( 
laroeny.  The  second  charged  that  after  two 
convictions  for  felony  he  was  found  in  the  proaecntoc^s 
shop  under  such  droumstances  as  to  show  that  he  was 
about  to  oomoiit  larceny,  thereby  oommftting  aa 
offence  under  section  7  of  the  Prevention  of  Criiass 
Act,  1871.  While  the  thiid  count  charged  that 
before  the  commission  of  the  misdemeanor  in  the  first 
count  mentioned  he  had  been  guilty  of  felony. 

He  was  arraigned  on  all  thiie  counta,  and  plaadsd 
not  guilty  to  them  alL     At  the  trial  oouneel  for  tht 

Srisoner  took  obiection  to  the  arraignment.  Ihi 
eputy  recorder  allowed  the  objection,  diacharged  t^ 
jury  and  remanded  the  prisoner  to  the  next  aaasioM, 
where  the  prisoner  was  again  brought  ap  for  trial, 
this  time  before  the  recorder.  There  was  no  frssk 
arraignment,  and  the  prisoner  was  treated  ae  havinf 
pleaded  guilty  to  the  whole  indictment,  bnt  waa  gxvsB 
m  charge  to  the  jury  upon  the  first  ooont  oalj. 
Under  these  droumstances  the  prisoner  his 
moved  to  have  the  conviction  quashed,  and,  ia 
my  opinion,  the  application  ought  to  saoeesd 
on  the  grounds  set  out  in  the  writ  of  error.  To  te 
general  rule  laid  down  by  section  116  of  the  iMnmj 
Act,  that  no  mention  shall  be  made  of  the  pr 
conviction,  there  is,  so  far  as  I  know,  only  one  i 
tion — ^namely,  where  the  previous  oonyiotion  is  a 
necessary  ingredient  in  the  offence,  as  is  the  oaae  wiA 
the  offences  created  under  section  7  of  the  Prevwtioa 
of  Orimes  Act :  B,  y.  Pen/old.  But  in  all  other  essas 
the  provisions  of  section  116  must  be  followed,  aad 
the  neglect  to  follow  them  entitles  the  priaopsr  to 
haye  the  conviction  quashed  upon  writ  of  erroc  A 
defect  of  that  kind  cannot  be  cured  by  yerdiet.  B  m 
further  said  that  section  116  of  the  LaroGiy  Aet  doa 
not  apply  to  this,  as  t^t  section,  it  waa  aasd,  is  eea- 
fined  to  offences  punishable  under  the  Aot.  I  do  aoC 
agree  that  its  application  is  so  confined.  The  werii 
are  quite  g^enal,  and  include  the  offence 
here.    The  conviction  must  therefore  be  quashed. 

BiDLBY,  J. — I  agree.  Li  the  absenoe  of  a  frsii 
arraignment  and  a  fresh  plea  the  defect  in  the  pro- 
ceedings at  the  first  trial  is  one  that  oannot  be  got  zii 
of.  The  language  of  the  section  is  expreas,  and «« 
are  not  entitled  to  disregard  a  nonomnpHanne  wiA 
its  provisions  merely  because  we  may  thmk  ttat  ae 
practical  injustice  has  been  done. 

Conviction  qwuhed. 

Solicitor  for  the  prosecution,  J.  E,  HiU^ 
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HUKTBB    V.     HUNTEB     (ThE     KiNQ'S     PsOCTOa 

Showinq  Causb).  (a.) 

Divorce-'Iniervention'^King^B  Proctor — Suppimmvm  ^f 
facU^McUrimonial  Cautu  Act,  1867,  •,  31— Dif 
cretion  of  court. 

The  Court  held  that  the  mere  non^disdotmrt  iy  « 
petitioner  be/ore  a  decree  nisi  of  material  JacU  witkim  tit 
meaning  of  section  31  of  the  Matrimonial  Gamma  J<i 
1 857,  is  not  sufficient  to  disentitle  such  petijiomer  U  ti^ 
diaeretion  of  the  court  in  making  absolute  the  decres  ma 
It  oh$erved  that  the  facts  suppressed  must  he  of  smA  ■ 
nature  as  would  have  made  the  court  ad  differemil§  tfcat 
it  did  at  the  trial, 

Alexandre  v.  Alexandre,  2  P.  <f:  2>.  164./bUo«Mri: 

This  was  a  motion  on  behalf  of  the  King;'s  Proelar 

(a.)  Beported  by  QwYNiTB  Hall,  Eeq.,  Banatar- 
at-Law. 
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for  zesoittioii  of  a  decree  nUi  obtained  on  the  2drd  of 
April,  1904,  by  the  petitioner. 

The  partiee — ^Isabel  Hanter  and  William  Henry 
Joseph  Unnter — were  married  on  the  19th  of  July, 
1884.    On  the  27th  of  June,  1903,  the  wife  filed  a 

Setition  for  divoroe  on  the  groondt  of  her  husband's 
esertion  since  1891,  and  adultery. 

On  the  4th  of  November,  1904,  the  King's  Prootor 
filed  his  |4ea,  alleging  {inter  cUia)  that  the  petitioner 
had  committed  adultery  with  oneUharles  Tomer  on  the 
steamship  Anito  dnring  July,  August,  and  September, 
1889,  ana  that  she  had  given  birth  to  a  child  by  him 
at  Hull  on  the  26th  of  l^y,  1890.  Adultery  was  also 
charged  down  to  the  16th  of  April,  1891,  at  HulL 

The  petitioner  in  her  answer  pleaded  that  at  the 
time  she  committed  adultery  she  believed  her  husband 
to  be  dead. 

At  the  hearing  of  the  petition  before  the  late 
President  the  petitioner  admitted  that  on  the  14th  of 
July,  1891,  she  had  gone  through  a  ceremony  of 
marriage  with  a  man  named  Thomas  Overstall,  and 
that  after  his  death  in  a  railway  accident  she  had,  on 
the  22nd  of  December,  1892,  asain  gone  through  a 
ceremony  of  marriage  with  WiUiam  Robert  Ashton. 
She  farther  stated  tl^t  at  those  dates  she  believed  her 
husband  to  be  dead.  The  late  President  had  accord- 
ingly exercised  his  statutory  discretion  in  her  favour 
and  pronounced  a  decree  ni$i» 

Jan.  n.^WillU,  for  the  King's  Proctor.— The 
petitioner  having  concealed  the  fact  of  her  adultery 
with  Turner,  she  should  not  now  be  entitled  to  the 
favourable  disoretion  of  the  court:  Boche  v.  Boche, 
[1905]  P.  142. 

Willock,  for  the  petitioner. — The  motion  should  be 
dismissed.  By  not  traversing  the  petitioner's  answer 
that  she  believed  her  husband  to  be  dead,  the  Eios's 
Proctor  admits  it,  and  such  an  answer  is  a  bar  to  the 
intervention. 

QoBBLL  Babnbs,  P.— StrioUy,  the  Kios's  Proctor 
ihonld  join  issue  by  deliveriug  a  reply,  and  he  must 
tiave  leave  to  do  so,  ss  the  case  cannot  properly  be 
lisposed  of  in  its  present  form.  The  case  can  then  be 
»et  down  and  disposed  of. 

June  2. — At  the  hearing  of  the  intervention, 

Willock,  for  the  petitioner,  cited  Burdon  v.  Burdon, 
1901]  P.  62.  49  W.  B.  Dig.  63;  8ymon$  v.  8ymon$, 
1897]  P.  167,  46  W.  E.  Dig.  46. 

Willis,  for  the  Kins's  Proctor,  contended  that  in 
^7ie  V.  Boche  it  had  t>een  held  that  the  suppression 
if  any  facts,  whatever  those  facts  might  be,  was  a 
^und  for  rescinding  a  decree. 

GK>BBLL  Babnbs,  p.— That  is  contrary  to  all  pre- 
iooa  oases,  and  would  be  a  new  ground  for  ref asiuff 

decree.  Collusion  is  an  absolute  bsr,  but  materied 
ftcta  depend  on  their  materiality.  It  does  not  seem 
>  be  in  aocOTdance  with  what  Lord  Pemstnoe  held 
liirty-five  years  i^  in  AleoDandre  v.  Alexandre,  2  P. 
;  D.  264,  18  W.  K.  Dig.  4.  The  facts  suppressed 
inat  be  of  such  a  nature  as  would  have  made  the 
>art  act  differently  than  it  did.  Boche  v.  Boche,  must 
are  becoi  decided  on  its  own  special  facts. 

Cfur.  adv.  vuU, 

GoBSLL  Babnes,  p.,  in  delivering  a  considered 
id^ment,  after  reviewing  the  facts  of  the  case,  said 
lat  the  purt*ly  legal  question  which  remained  to  be 
voided  was  whether  the  mere  fact  that  the  adultery  of 
le  petitioner  had  been  suppressed  was  tuffioient  of 
self  to  require  the  court  to  rescind  the  decree  P  He 
he  learned  I^esident)  would  not  have  experienced 
ly  substantial  difficulty  about  the  point  were  it  not 
>r  the  case  of  Boche  v.  Boche.  But  Alexandre  v. 
leaxmdre  was  the  leading  authority  on  the  subject, 


and  was  a  much  stronger  one  than  the  present,  for  in 
that  case  there  had  been  debberate  falsehood.  He 
did  not  know  whether  that  had  been  referred  to  in 
Boche  V.  Boche.  The  only  acts  which  could  deprive 
a  petitioner  of  a  decree  were  those  set  out  in  20  &  21 
Yict.  c.  86,  s.  31,  and  section  7  of  23  &  24  Yiot.  c. 
144.  [The  learned  President  here  read  the  sections.] 
Oontinuing,  he  said  that  that  amounted  to  saying 
that  if  a  petitioner  so  acted  as  to  withhold  from  the 
court  facts  which  if  disclosed  would  have  led  the 
court  to  have  acted  differentiy  than  it  had  acted, 
such  conduct  would  prevent  a  decree  from  being 
pronounced.  The  conduding  words  of  section  7,  '*  or 
otherwise  as  justice  ma^  require,"  in  the  latter  Act, 
pointed  to  the  conclusion  that  if  it  was  just  and 
proper  that  a  decree  should  be  granted  it  was  not  a 
case  for  the  discretion  of  the  court.  The  section  ffave 
no  new  ground  for  depriving  a  petitioner  of  rdief , 
and  that  view  had  been  acted  upon  in  Alexandre  v. 
Alexandre,  Symone  v.  Symons,  Burdon  v.  Burdon^ 
Haradine  v.  aaradine,  Timee,  June  3,  1904. 

If  a  decree  was  rescinded  merely  because  facts  had 
been  withheld  from  the  court,  it  would  become  neces- 
sary to  state  what  facts  must  be  disclosed,  and  it  was 
impossible  to  draw  such  a  line,  for  if  the  mere  keep- 
ing back  of  facts  were  sufficient,  a  difficulty  would 
arise  in  deciding  how  much  or  how  littie  would  be 
sufficient  to  rescind  a  decree.  It  was  not  necessary  to 
say  that  fraud  was  essential  in  order  to  stop  a  decree 
from  going  through,  nor  was  any  court  bound  to  abide 
by  a  decree  ni$i  obtained  by  fraud,  nor  was  it  neces- 
sary to  determine  what  should  be  done  in  a  case  of 
deliberate  fraud,  although  if  he  had  to  decide  in  such 
a  case  he  thought  that  he  should  follow  Alexandre  v. 
Alexandre*  These  considerations  seemed  to  lead  to 
the  conclusion  that  if  all  the  facts  had  been  made 
known  to  the  court  this  was  a  case  in  which  the 
decree  would  have  been  granted.  He  had  dealt  with 
the  case  at  some  length  because  of  the  decision  in 
Boche  V.  Boche  but  he  now  felt  himself  in  a  position 
to  say  that  the  present  case  was  one  in  wmch,  aU 
the  facts  being  known  to  the  court,  the  petitioner 
was  entitled  to  her  decree.  He  tiierefore  held  that 
the  intervention  failed,  but  he  also  considered  that 
the  Eiog*s  Proctor  had  been  fully  justified  in  having 
all  the  facts  investigated  and  laid  before  the  court, 
and  that  the  petitioner  must  bear  the  oosts  of  the 
intervention. 

Solicitor,  King'e  Proctor. 


April  14. 


3Qou0e  Of  Hotbii. 

From  C.  A.  ) 
(England).  } 
YoRKSHiRK  Miners'  Assooiation  and  Others  v. 

HOWDBN  AND  OTHERS,   (a.) 
Trcute  union  —  Application  of  funde  to  unauthorized 

purpoeee — Action  by  individual  member — Injunction — 

Form  of  order-^Trade  Union  Act,  1871  (34  <fc  36  VicL 

c.  31),  B.  4,  eub'Sedion  3. 

An  action  i$  maintainable  by  a  member  of  a  trade 
union  to  restrain  the  union  from  dealing  with  its  funde 
in  a  manner  contrary  to  its  then  existing  rules.  8uch  an 
action  is  not  prohibited  by  section  4,  sub-section  3,  of  the 
Trade  Union  Act,  1871. 

Decision  of  the  Coutt  of  Appeal  ( [1903]  1  K.  B  308, 
61  W.  B.  Dig.  162)  (Lords  Davey  and  James  of 
Hereford  dissenting)  affirmed,  but  form  of  order  varied. 

(a.)  Beported  by  C.  H.  Qrafton,  Bsq.,  Barrister- 
at-Law. 
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Appeal  from  the  deoiston  of  the  Ooart  of  Appeal 
(Yanghan  Williams,  Stirliog,  and  Mather,  KJiT.). 

The  action  was  brought  by  the  respondent, 
Howden,  a  mioer  and  a  member  of  the  appellant 
associfttioo,  and  others,  to  restrain  the  association,  its 
general  treasurer,  and  the  treasurers  of  its  branch 
associations,  from  misapplying  the  funds  of  the 
association  and  dealing  with  them  in  contravention 
.of  the  rules  of  the  association,  and  an  injunction  was 
granted. 

The  question  here  dealt  with  was  whether  it  was 
competent  for  an  iodindual  member  of  a  trades 
union  to  bring  such  an  action. 

The  facts  and  statute  are,  so  far  as  is  necessary, 
referred  to  in  the  judgments. 

Rufus  laaacs,  K,C,,  a,n<i  DanckwerU,  K.C,  {Compsiofi 
with  them),  for  the  appellants. 

Atherley  Jones,  K.C,  and  B,  K  L.  Vataghan 
WiUiarM,  for  the  trustees. 

Montague  Lush,  K.C.  {H.  T.  Waddy  and  H.  W.  W. 
Wilber/orce  with  him),  for  the  respondent. 

DanckwerU,  IT. (7.,  in  reply. 

Thb  House  took  time  for  comideration. 

Earl  of  Halsbuby,  L.O.— In  this  case  the  plaintiff, 
a  member  of  the  Yorkshire  Miners'  Association,  a 
trades  union  registered  under  the  Act  of  1871,  com- 
plains that  the  funds  of  the  society  are  being  diverted 
from  their  proper  object,  and  seeks  by  injunction  to 
prevent  that  misapplication. 

It  appears  to  me  that  the  sole  question  in  this  case 
la  whether  the  plaintiff  is  at  liberty  to  bring  the  action, 
or  whether  the  action  is  one  which  is  prohibited  by 
the  proviaion  in  the  Act  of  1871  which  provides  that 
nothing  in  the  Act  shall  enable  any  court  to  entertain 
any  legal  proceeding  with  the  object  of  directly 
enforcing  or  recovering  damages  for  the  breach  of 
any  of  the  following  agreement ;  and  then  the  agree- 
ments are  inserted  whidi  the  courts  are  in  effiect 
prohibited  from  directly  enforcing.  But  for  the 
differences  of  judicial  opinion  which  have  arisen  upon 
the  construction  of  this  provision,  it  would  have  b^m, 
to  my  mind,  enough  to  say  that  this  action  does  not 
seek  directly  to  enforce  any  one  of  the  agreements 
referred  to  in  the  statute,  or  to  seek  damages  for  their 
breach  ;  but,  inaimuch  as  th^  question  has  been  raised 
and  argued  at  great  length,  I  do  not  feel  at  liberty  to 
dispose  of  it  in  so  summary  a  manner. 

The  question  is  not  a  new  one.  It  was  raised 
twenty-three  years  a^^o  before  Fry,  J.,  and  in  my 
judgment  rightly  decided.  Fry,  J.,  says,  upon  the 
exact  question  which  is  here  in  debate — Wolfe  v. 
Matthews,  30  W.  B.  838.  21  Oh.  D.  194 :  «« An  order 
that  the  defeodant  should  pay  money  to  the  plaintiff 
would  be  a  direct  enforcement  of  the  agreement  for 
the  application  of  the  funds,  but  all  that  is  sought 
here  is  to  prevent  the  payment  of  the  money  to  some- 
body else.  Either  that  is  no  OLforcement  of  an 
agreement  at  all  or  it  is  an  indirect  enforcement." 

I  cannot  escape  from  this  reasoning,  nor  do  I  see 
any  inconsistency  between  that  decidon  and  the  case 
bsfore  Sir  Oecrge  Jess^l ;  and  a  long  line  of  judicial 
decisions  has  recognized  the  distinction  wmch  the 
learned  judge  himself  pointed  out,  and  the  decision 
given  by  Sir  George  Jessel.  I  am  bound,  however, 
to  say  that  if  that  decision  ever  came  up  for  review  I 
think  it  would  have  to  be  considered  whether  it  does 
not  strike  the  word  **  direct "  out  of  the  statute. 

I  do  not  think  that,  if  this  provision  is  out  of  the 
way,  the  plaintiff's  claim  can  be  seriously  contested. 
That  the  proposed  use  of  the  funds  which  he  seeks  to 
restrain  is  a  flagrant  violation  of  their  own  rules 
seems  to  me  to  be  proved,  and  the  language  and 
object  of  section  4  of  the  Act  seems  to  me  not  at 


all  what  the  argument  on  the  other  side  assumes  H  to 
be.  That  argument  seems  to  asume  that  the  object 
of  the  enactment  was  to  keep  the  trades  nnioiis  out 
of  the  jurisdiction  of  the  court  altogether.  I  do  not 
think  it  does  anything  of  the  kind.  It  reoitea  with 
great  care  what  the  courts  are  not  to  interfere  wi&, 
and  that  exemption  from  their  jurisdictioo  is  very 
precisely  limited. 

It  seems  to  me  that  it  would  have  baem  m  wry 
oolourable  concession  to  the  trades  unions  if  the 
Legislature  had  left  tiieir  funds,  which  under  the 
arrangement  made  constituted  a  trust  for  ps^rtseote 
purposes,  without  any  protection  against  those 
entrusted  with  the  distribution  of  their  limds. 
That  tiie  court  should  not  interfere  witii  thsir 
distribution  according  to  their  own  rules  whea  seek 
distribution  was  within  the  purposes  of  the  trast  is 
one  thing,  but  that  there  should  be  no  reooorse  to 
the  courts  where  it  is  threatened  to  divert  tiiem  is 
another  thing. 

What  can  be  the  object  of  registering,  as  is  reoniied 
by  section  3,  the  purposes  for  which  the  fono  are 
available?  Its  trustees  are  the  persons  in  whom  their 
property  is  vested.  What  is  there  to  prerent  the 
operation  of  the  ordinary  law  which  proteets  trast 
property  from  being  diverted  from  its  propw  objeels  f 

Of  course,  there  is  nothing  except  the  section  to 
which  I  have  referred ;  and  surely  that  I 


mean  that  because  the  preservation  of  the  pitysrty 
in  trust  is  one  that  indirectly  will  benefit  the  best- 
fldaries,  that  therefore  it  is  a  suit  for  enf<Hwtg  one 
of  tiie  recited  agreements  which  certainly  in  tMr 
terms  are  inapplicable. 

I  therefore  move  your  lordships  that  the  appeal  he 
dismissed  with  costs. 

Lord  Magnaohtbn.—I  cannot  help  thinking  ttsi 
if  the  plaintiff  had  only  taken  the  trouble  to  indissfe 
in  his  writ  or  in  a  statement  of  daim  the  ground  of 
his  complaint,  and  if,  instead  of  layins  his  oeee  betee 
a  jury,  he  had  resorted  to  a  tribunal  more  familiBr 
with  the  subject,  and  perhaps  better  fitted  to  dssl 
with  it,  some  confusion  imd  a  good  deal  of  delay  mi. 
expense  would  have  been  avoided. 

The  case  in  itself,  when  understood,  is»  I  thiak, 
simple  enough.  Was  the  matter  of  whioh  the  phis 
tiff,  as  a  member  of  the  Yorkshire  Miners' . 
complains  beyond  the  powers  of  the 
Was  the  plaintiff  in  his  isolated  position— 
of  the  association  standing  alone — entitled  to  see? 
Is  the  fact  that  the  association  is  a  registered  tade 
union  a  bar  to  relief  in  such  an  action?  These. I 
think,  are  the  only  questions  to  be  oonaideTed,  mi 
there  is  only  one  of  them,  as  it  seems  to  me,  thai  ^m 
rise  to  any  difficulty. 

The  Trade  ITnion  Act,  1871,  requires  that  the  raks 
of  every  registered  trade  union  shall  oontaia  pro- 
visions in  respect  of  the  several  matters  mentJoswd  ia 
the  first  schedule  to  the  Act.  Amon^  thoee 
are  included  **  the  whole  of  the  objects  for 
the  trade  union  is  established,"  and  "  the  parpmn 
for  which  the  funds  thereof  shall  be  »pplmMe.*' 
Now  the  rules  of  the  Yorkshire  mners*  Aasooietioe 
as  registered  set  forth  in  plain  and  distinct  langaagw 
the  objects  of  the  aisodatico,  and  the  poipoees  for 
whioh  its  funds  may  be  applied.  Olanse  3,  snb  eeetios 
(;'),  declares  that  the  whole  of  the  money  received  by 
the  association  shall  be  applied  in  carrying  o«t  the 
objects  specified  in  the  foregofaig  snb-secliosis  m 
accordance  with  the  rules.  In  an  earlier  ilaess 
(dause  1)  there  is  an  express  direction  that  tiie  fads 
of  the  association  shall  not  be  appropriated  to  say 
other  use.  It  is  therefore  beyond  the  powers  ol  lis 
association  to  apply  its  funds,  or  any  part  ol 
I  to  any  purpose  not  authorized  by  its  roliM. 
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Wat,  then,  the  payment  of  strike  money  in  the 
present  com  anthorized  by  the  roles  of  the  associa- 
tion P  On  this  point  your  lordships  did  not  think  it 
neoMsary  to  oall  npon  the  r^pondent.  The  question  is 
folly  dif  oussed  and  completely  disposed  of  by  the  opinion 
of  the  learned  judges  in  the  Ck>urt  of  Appeal,  and  I 
haTe  nothiog  to  Md  to  wh^t  they  said.  Then  if  the 
action  of  the  association,  which  was  challenged  by  the 
plaintiff,  was  beyond  the  powers  of  the  association,  it 
seems  clear,  apart,  of  course,  fcom  any  objection 
arisiog  under  the  Act  of  1871,  that  in  an  unincor- 
poratM  society  like  this  any  single  member  suing 
alont  would  have  a  right  to  resist  it,  and  to  call  upon 
the  court  to  interpose  by  injunction.  That  was 
sstablished  in  this  House  in  the  case  of  Simpson  y. 
WestminsUr  Palace  Hotel  Oo.,  8  H.  L.  G.  712,  and  is, 
I  apprehend,  beyond  question. 

m>  far  it  is  all  plain  suling.  The  difficulty,  such 
as  it  is,  is  found  in  the  Act  of  1871.  But  the 
difficulty,  if  I  may  presume  to  say  so,  in,  I  think,  not 
so  mudi  in  the  language  of  the  Act  as  in  the 
language  of  the  learned  judges  who  have  expounded 
it.  The  commentaries  are  in  fault  rather  Uian  the 
text. 

Tiie  Act  of  1871  relieres  trade  unions  from  conse- 
quenoee  whioh  would  otherwise  result  from  the 
purposes  of  the  union  bdng  in  restraint  of  trade. 
That  droumstance  by  itself  is  not  to  render  void  or 
Toidable  any  agreement  or  trust.  But  on  the  other 
hand  this  concession  to  modem  ideas  is  not  to  make 
all  trade  union  contracts  enforceable  at  la«7.  Nothing 
in  the  Act  is  to  "  enable  any  court  to  entertain  any 
legsl  proceedings  instituted  with  the  object  of  directly 
enforcing  or  recoTcring  damages  for  the  breach  of 
any  of  the  several  agreements  which  the  enactment 
goes  on  to  specify. 

Now,  the  first  question  that  arises  on  this  part  of 
the  eractment  is,  what  is  the  mesning  of  the  ezpres- 
non  **  directly  f  nfordng  "PI  cannot  think  that  the 
Legislatu^'e  intended  to  strike  at  proceedings  for 
diieotly  enforcing  certain  agreements,  leaving  un- 
touohed  and  uni^eoted  all  proceedings  (other  than 
actions  for  damages)  designed  to  enforce  those  parti- 
cular agreements  indirectly.  To  forbid  direct  action 
in  language  that  suggests  that  the  object  of  the  action 
so  forbidden  may  be  attained  by  a  side  wind  seems  to 
me  somewhat  of  a  novelty  in  legislation.  I  venture 
to  think  that  the  word  **  directly  "  is  only  put  in  to 
give  point  to  the  antithesis  between  proceedings  to 
enforce  agreements  directly  and  proceeding*  to 
recover  damages  for  breach  of  contract  which  tend, 
though  indirectly,  to  give  force  and  strength  to  the 
agreement  for  breach  of  whioh  an  action  may  be 
brought.  However,  I  need  not  dwell  on  this  point, 
far  it  seems  to  me  that  for  the  present  purpose  the 
result  must  be  the  fame  whatever  meaoing  or  effect 
may  be  attached  to  the  expression  '*  directly." 

The  agreements  whioh  the  court  is  not  at  liberty  to 
deal  with  axe  arranged  under  five  headings  or  classes. 
The  first  class  comprises  a  set  of  agreements  with 
which  it  would  be  obviously  inexpedient  or  impossible 
for  the  court  to  deal.  In  Uie  second  class  is  included 
any  **  agreement  for  the  payment  by  any  person  of 
sny  subscription  or  penalty  to  a  trade  union."  One 
would  expect  to  find  next  some  such  clause  as  this — 
"  any  agreement  for  the  payment  to  any  member  of 
anv  benefit  secured  by  the  rmes  of  the  trade  union  " 
—following  the  language  of  the  second  clause  of  the 
first  schedule  to  the  Act.  If  that  had  bsen  the 
language  we  should  have  had  a  clause  pointing  to  a 
personal  benefit  conferred  on  a  member,  which  is 
what  Yaughan  Williams,  L  J.,  takes  sub-section  3  (a) 
to  be.  It  no  doubt  includes  that,  but  I  think  it  goes 
much  further.  The  words  are :  *'  (3)  Any  agreement 
for  the  application  of  the  funds  of  a  trade  union — (a) 


to  provide  benefits  to  members."  At  first  sight  it  is 
not  very  easy  to  see  why  the  clause  took  this  shape. 
I  cannot  help  thinking  that  it  comes  from  the  appre- 
hension whidi  the  leaders  of  the  workmen  then  felt, 
of  the  extreme  danger  to  their  combinations  which 
might  result  from  an^r  attempt  to  separate  the  funds 
of  the  union,  distinguishing  between  those  collected 
or  intended  for  benevolent  purposes  and  those 
collected  or  intended  for  ordinary  trade  purposes. 

Then  I  come  to  the  question,  what  was  the 
"object"  of  the  present  litigation P  Was  it  to 
enforce  an  agreement  for  the  application  of  the 
funds  of  the  union  to  provide  benefits  to  members  P 
I  should  say  certainly  not.  The  object  of  the  litiga- 
tion was  to  obtain  an  authoritative  decision  uiat 
the  action  of  the  union  which  wai  challenged  by  the 
plaintiff  was  not  authorized  by  the  rules  of  the  union. 
The  decision  might  take  the  form  of  a  declaration  or 
the  form  of  an  injunction,  or  both  comHned.  But  the 
decision,  whatever  form  it  might  take,  would  bs  tiie 
end  of  the  litigation.  No  administration  or  applica- 
tion of  the  funds  of  the  union  was  sought  or  desired. 
The  object  of  the  litigation  was  simply  to  prevent 
misapplication  of  the  funds  of  the  union,  not  to 
administer  those  funds,  or  to  apply  them  for  the  pur- 
poses of  providing  benefits  to  members. 

I  am  aware  that  in  expressing  this  view  I  am  dis- 
senting from  the  opinion  of  Sir  Oeorge  Jessel  in  the 
case  of  Bigby  v.  Connol,  28  W.  B.  650,  14  Oh.  D.  482. 
In  that  case,  after  referring  to  section  4,  sub-section 
3  (a),  of  the  Act  of  1871,  which  is  quoted  accurately 
by  the  learned  judge,  or  it  may  be  by  the  reporter, 
lus  lordship  makes  the  following  obsorvatioDs : 

"  I  am  satisfied  that  the  agreement  contained  in 
the  rules  is  an  agreement  to  provide  benefits  for  mem- 
bers, and  that  if  I  decide  in  favour  of  the  plaintiff  I 
direoUy  enforce  that  agreement,  because  I  declare  him 
entitled  to  participate  in  the  property  of  the  union, 
and  the  only  property  they  have  is  their  subscription 
and  fines,  and  I  restraui  the  society  from  pre- 
venting that  participation.  It  seems  to  me  that  is 
directly  enforcing  that  agreement;  in  fact,  it  is  in 
substance  enforcing  the  specific  performance  of  it, 
nothiog  more  or  less." 

There  I  think  the  learned  judge  departs  rather 
widely  from  the  language  of  the  enactment.  If  the 
Act  had  said  that  no  court  should  enforce  an  agree- 
ment to  provide  bf'nefits  for  members,  there  wou^d 
have  been  an  end  of  the  matter.  But  the  Act  does 
not  say  that,  or  anything  like  it.  It  is  not  every 
trade  union  agreement  that  the  court  is  forbidden  to 
enforce.  The  effect  of  Sir  George  Jessel's  decision,  in 
conjunction  with  the  other  cases  of  unenforceable 
contracts  specified  in  the  Act,  makes  trade  union 
agreements  one  and  all  alike  unenforceable.  There  is 
really  nothing  left.  The  Act,  however,  proposes 
only  to  strike  at  certain  agreements,  leaving  the  juris- 
diction of  the  court  untouched  as  to  everything  else. 

The  proceedings  which  the  plaintiff  has  instituted 
do  not,  I  think,  involve  the  administration  of  the 
funds  of  the  Yorkshire  Miners'  Association  collected 
for  benevolent  purposes  or  the  application  of  those 
funds  to  provide  benefits  to  memoes.  Nor  was  the 
litigation,  as  it  seems  to  me,  instituted  with  that 
object.  In  substance,  it  was  really  little  or  nothing 
more  than  an  application  to  the  court  to  determine 
the  true  construction  of  certain  rules  whioh,  as  the 
plaintiff  contended,  had  been  misconstrued  by  the 
executive  of  the  association. 

I  need  hardly  point  out  how  disastrous  it  might  be 
to  the  funds  ox  this  union,  and  to  trade  unions 
generally,  if  there  were  no  means  of  preventing  the 
managers  and  masters  of  the  union  from  diverting 
its  funds  from  their  legitimate  and  authorized  pur- 
poses. 
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Oae  word  as  to  the  form  of  the  order  aader  appeal. 
I  think  it  is  moat  objeottooable,  and  I  trait  it  will 
not  form  a  precedent.  Bven  at  this  late  honr  I 
should  prefer  that  the  order  should  be  yaried  by 
prohibiting  direody  and  in  terms,  either  in  the  form 
of  a  declaration  or  in  the  form  of  aa  iaj unction,  the 
diversion  of  the  funds  of  the  union  to  the  particular 
purpose  which  the  court  holds  to  be  unsuthorized. 
This  proposed  variation,  if  your  losdships  should 
accept  it,  would,  of  course,  m%ke  no  difference  in 
the  costs  of  the  action,  which,  I  think,  should  be  borne 
by  the  appellants  both  here  and  below. 

Lord  Dayby.— The  plaintiff  in  this  action  is  an 
Individual  member  of  a  trade  union  registered  under 
the  provisions  of  the  Trade  Union  Act,  1871,  and  he 
sued  the  association,  the  general  treasurer,  and  the 
two  treasurers  of  the  branches  concerned  for  an 
injunction  to  restrain  them  from  misapplying  the 
funds  of  the  union,  and  dealing  with  the  same 
contrary  to  the  rules  of  the  said  association  and  the 
providons  contained  therein.  The  misapplication 
complained  of  is  the  payment  of  strike  pay  to  certain 
members  of  the  union  who  were  on  strike  under 
droumstances  which  did  not  entitle  them,  according 
to  the  rules  of  the  union,  to  the  receipt  of  that 
benefit 

I  have  come  to  the  opinion  that  this  action  cannot 
be  maintained  by  the  plaintiff.  The  question  turns  on 
the  proper  construction  to  be  put  on  the  language  of 
section  4  of  the  Act  of  1871.  By  section  3  of  that 
Act  it  is  enacted  that  the  purposes  of  any  trade  union 
shall  not,  by  reason  merely  that  they  are  in  restraint 
of  trade,  be  unlawful  so  as  to  render  void  or  voidable 
any  agreement  or  trust.  The  language  is  not  <}uite 
accurate,  but  I  think  the  meaning  and  effect  is  to 
enable  such  actions  to  be  brought  on  any  agreement 
or  trust  affecting  the  union,  or  the  rights  of  the 
members  inter  se,  as  might  have  been  brought  if  the 
purposes  of  the  union  were  free  from  the  objection 
that  they  are  in  restraint  of  trade.  By  section  4, 
however,  it  is  enacted  that  nothing  in  this  Act  shall 
enable  any  court  to  entertain  any  legal  proceeding 
instituted  with  the  object  of  directiy  enforcing  or 
recovering  damages  for  the  breach  of  any  of  the  fol- 
lowing agreements — namely  {inter  alia),  *<  (3)  any 
agreement  for  the  application  of  the  funds  of  a  trade 
union — (a)  to  provide  benefits  to  members,  subject  to  a 
proviso  that  nothing  in  the  section  is  to  be  deemed  to 
constitute  any  of  the  before-mentioned  agreements 
nnlawfuL'*  By  section  8  all  the  real  and  personal 
property  of  the  trade  union  is  vested  in  trustees ;  and 
**  (9)  the  trustees,  or  any  other  officer  of  the  trade 
union  who  may  be  authorized  to  do  so  by  the  rules 
thereof,  are  empowered  to  bring  or  defend  any  action, 
suit,  prosecution,  or  complaint  in  any  court  of  law  or 
equity,  touching  or  concerning  the  proper^,  right, 
or  claim  to  property  of  the  trade  union."  It  is  not 
denied  that  this  action  could  not  bemtintained  under 
the  common  law.  The  question,  therefore,  comes  to 
be  whether  it  is  authorized  by  the  provisions  of 
section  3  of  the  Act,  as  qualified  by  the  provisions  of 
section  4. 

I  assent  to  the  very  jutt  observation  made  by  Mr. 
Lush  in  the  course  of  his  able  argument,  that  one 
should  endeavour  to  give  a  meaning  to  every  word  in 
a  statutory  enaotment.  And  I  will  endeavour  to  do 
so  in  construing  the  words  of  the  section  in  question. 
I  am  of  opinion  that  **  an  agreement  for  the  applica- 
tion of  the  funds  of  a  trade  union  to  provide  bniefits 
to  members  '*  means  an  agreement  to  the  benefit  of 
which  the  members  as  such  are  entitied,  and  not 
merely  a  particular  agreement  witii  the  individual 
who  sues.  Such  an  agreement  is  to  be  found  in  the 
rules  by  which  the  association  is  governed.    These 


rules,  in  fact,  form  the  sodsl  contract  betwses  tin 
members,  and  every  person  on  becoming  a  maabs 
accedes  to  them  and  is  bound  by  thean,  sad  oa  tbi 
other  hand  is  entitled  to  whatever  benvflfts  sre  thenbf 
secured  for  members.  The  particular  miss  is  tb 
case  are  those  numbered  64  and  65,  which  pmerik 
the  conditions  under  which  a  member  mtj  hwm 
entitied  to  iriiat  I  have  oaUed  <'  strike  pay.'*  ]Uh3 
U)  prescribes  that  *<  the  whole  of  the  mcoeys  tmM 
by  tnis  association  shall  be  applied  to  ourjia^  oot 
the  foregoing  objects  according  to  rules."  Bit  em 
if  there  were  not  this  rule  I  should  be  of  obisioi 
that  rules  64  and  65  are  exclusive,  or  (in  oter 
words)  that  according  to  their  true  ooostneiioi 
they  mean  that  strike  pay  shall  not  be  gifes  Sufi 
under  the  prescribed  conditions,  as  well  as  tfait  it 
may  be  given  under  those  conditions.  And  I  thai 
that  the  negative  stipulation  is  just  as  trnlj  mdM 
much  part  of  the  agreement  for  applioatioQ  of  At 
funds  to  provide  benefit  to  members  as  ths  sfitat- 
tive  stipulation.  ISie  next  question  is,  Whtt  iitti 
**  object "  of  this  proceeding  ?  I  am  of  opanoBiU 
this  must  be  discovered  from  a  oonsidsntioB  of  tk 
relief  souj^ht,  the  grounds  upon  which  it  ii  n^ 
and  the  right  of  action  of  the  plaintiff  which  «ms 
him  to  that  relief.  I  do  not  think  that  anj  ooati 
entitied  to  look  outside  the  proceedings  theoMilms 
Mr.  Lush  invited  us  to  do,  and  oonsidsr  what  mtki 
motives  of  the  plaintiff,  or  those  who  are  proaodif 
the  action,  or  the  ulterior  purposes  or  ooosiqMM 
which  they  hope  to  attain  by  means  of  the  Mtia> 
Sach  an  in  ' 
admissible 

doubt  that  the  obje 

what  I  have  called  the  negative  stipolatioQ  is  ^ 
agreement,  and  that  it  is  in  fact  and  in  tnth  n 
specific  performance  of  the  agreement  In  L^ 
V.  Wagner,  IDe  G.  M.  ft  G.  604, Loid St Lnsiii 
could  not  compel  Miss  Wagnw  to  sing  fv  *^ 
Lumley,  but  he  could  prevent  her  from  ■ff^jjfj 
where  in  breach  of  her  agreement.  Is  it  doiNV^ 
that  the  court  was  thereby  directiy  eofbniBf  tH 
performance  of  the  agreement  in  the  only  f^**^ 
which  it  could  be  enforced  by  a  court  of  eqsityP  P* 
words  are  not,  I  will  observe,  to  enforce  tbs  s|I(ise>|' 
tion  or  distribution,  but  to  enforce  an  sj^ini"*** 
those  purposes.  This  is  an  aotion  for  ooopsUiif^ 
council  and  other  officers  of  the  union  to  o^MnM* 
govern  themselves  by  the  terms  of  the  H^^ 
contained  in  the  rules;  andIamatalosstcnsWi|» 
what  right  of  action  the  plaintiff  had.  s«ap*fli* 
allegation  that  tiie  payments  sought  to  bs  n^asf^ 
were  contrary  to  the  rules.  This  writ  is  i^ ' 
properly  framed  on  that  hypothesis.  It  is,  of  «>^ 
easy  to  say  that  the  action  is  in  one  ugtdvtw 
execution  of  a  trust,  and  not  for  enforcing ^taj^ 
ment  The  association  not  being  an  incogp*^i 
body,  the  appointment  of  trustees  and  ^  P*^ 
given  to  them  are  the  machinery  provided  lywy* 
for  carrying  out  its  purposes.  The  tmstsss,  io^ 
have  no  powers  of  management.  No  oos»p|^a< 
made  against  them,  and  they  were  not  svsn  ^v^ 
defendants  to  the  action.  They  were  only  m«^ 
the  Oourt  of  Appeal  with  the  intention  of  g<*n 
over  a  technical  d«^feot.  whether  effeotoaUyors^ 
will  discuss  presentiy.  The  real  defsoda^g^ 
association  itself  and  its  executive  offioecs  f^f^f^ 
the  majority  of  the  members  oppossd  to  tbs  ^, 
the  plaintiff,  and  the  only  injunction  adnd  for  1^ 
writ  was  against  them.  I  cannot  regard  ths  tn« 
when  addM  to  the  record  otherwiss  tiiaa  si  bi^ 
formal  and  passive  defendants,  and  I  doso<j^ 
that  the  addition  of  the  names  of  tbelm^JJ^ 
record  has  had  the  effect  of  ooutsiiiBC  *•  ^^ 
into  a  trust  action,  which  it  davly  ifU^^ 
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aotion  was  ori^ally  framed.  The  trust  is  bat  the 
xnadunery  deyised  for  seouring  the  performaaoe  of 
the  agreement  and  the  other  purposes  of  the  associa- 
tion, and  if  you  are  entitled  to  treat  an  aotion  like 
the  present  one  as  one  for  the  ezeoution  of  \trast  and 
not  for  the  direot  enforcement  of  the  agreement,  there 
is  no  oonceiTable  case  (at  least  I  cannot  think  of  one) 
coming  within  the  description  in  section  4  (3)  (a)  of 
which  you  might  not  say  tiie  same,  and  the  enactment 
would  become  quite  inoperative.  The  form  of  the 
aotion  would  not  affect  the  substance  of  it,  but  in  this 
case  the  form  expresses  the  substance. 

It  will  be  dear  from  what  I  have  said  that,  in  my 
opinion,  the  object  of  this  action  is  that  of  directly 
enforcing  the  agreement  in  the  rules.    I  wish  to  give 
full  force  and  effect  to  that  word  **  directly,'*  and  I 
think  it  means  this :  Where  the  primary  object  of  the 
aotion  is  to  enforce  the  agreement,  and  the  right  of 
the  plaintiff  to  maintain  the  action  is  founded  on  his 
right  to  have  the  rules  observed,  I  think  that  the 
aotion  must  be  deemed  to  be  one  for  directly  enforc- 
ing the  agreement.    But  where  the  right  of  aotion  is 
of  a  different  character,  and  the  construction  and 
effect  of  the  rules  (if  it  comes  in  at  all)  only  comes  in 
as  evidence  in  support  of  the  particular  relief  claimed, 
I    think   that   the   action   would    not   be  one  for 
"  directly  "  enforcing  the  agreement.     1  will  illus- 
trate my  meaning  thus :  I  am  disposed  to  think  th%t 
the   trustees   might    have   maintained   this    action 
against  the  original  defendants  under  the  powers 
given  to  them  by  section  9  of  the  Act.    In  this  union 
the  trustees  must  be  members,  but  it  is  not  necessary 
under  the  Act  that  they  should  be  so.    They  would 
sue  as  owners  of  the  property  of  which  they  are  the 
statutory  owners  and  guardians.    In  an  action  to 
recover  or  protect  the  property  of  the  union  the  con- 
struction or  effect  of  the  rules  might  not  come  into 
question  at  all ;   as,  for  instance,  where  the  action 
WAS  against  a  treasurer  or  other  executive  officer  who 
set  np  a  claim  to  the  ownership  of  the  property  or 
money  in  question  or  threatened  to  deal  with  it  as 
hia   own.    But  In  other  cases  the  rules  might  be 
material,  but  only  as  evidence  in  support  of  the 
claim.    In  such  cases  I  think  the  object  of  the  action 
mi^ht  properly  be  described  as  omy  indirectly  for 
enfordog  the  agreement. 

It  is  a  satisfaction  to  me  to  know  that  the  opinion 
wliioh  I  have  come  to  has  the  support  of  Sir  George 
Jesael  in  Eighy  v.  Connol  and  Denman,  J.,  in  Duke  v. 
LitUeboy.  28  W.  B.,  p.  977.  In  Righy  v.  Connol  the 
plaintiff  alleged  that  he  had  been  wrongfully  expelled 
from  a  trade  union,  and  claimed  a  declaration  that  he 
weM  entitled  to  participate  in  the  enjoyment  of  the 
property  and  effects  of  the  trade  union  and  in  its  right, 
privileges,  and  benefits,  and  for  an  iu junction  to  re- 
itrson  the  defendants  from  excluding  lum.  Sir  George 
Jeasel  dismissed  the  action.  In  his  judgment  the 
learned  judge  said :  [The  noble  and  learned  lord  then 
quoted  the  words  already  quoted  by  Lord  Mac- 
nag^bten.] 

And  after  pointing  out  that  the  rules  oontained 
stipulations  in  restraint  of  trade,  he  added :  ''If 
nothing  in  the  Act,  therefore,  will  assist  the  plaintiff, 
he  arnst  still  be  in  the  position  of  a  member  of  an 
illegal  association  coming  to  a  court  of  justice  to  assist 
hiiu  to  enforce  his  rights  under  that  illegd  associa- 
tion.  If  that  is  so,  it  is  impossible  for  me,  and  I  do 
not  think  it  ever  was  intendel  by  the  Legislature, 
looking  to  the  terms  of  the  Act  of  Parliament,  to 
enable  the  courts  to  interfere  on  behalf  of  the  mem- 
^bers  of  these  sodetief  for  the  purpose  of  getting  relief 
^  inter  ss  with  respect  to  rights  and  liabilities  contrary 
to  the  Act." 

I  cannot  myself  see  any  distinction  in  principle 
^between  an  injunction  to  retrain  the  exdosion  of  the 


plaintiff  from  a  rip^ht  to  partidpation  in  the  property, 
and  one  to  restram  the  removal  or  diveruon  of  the 
property  in  which  he  daims  to  participate.  Righy  v. 
Connol  has  be^n  folio w^'d  by  the  Court  of  Appeal  in 
Ckamherlain*s  Wharf  {Limited)  v.  Smith,  49  W.  B.  91, 
[1900]  2  Ch.  605. 

In  Duke  v.  LitUehoy  the  action  was  by  the  executive 
council  of  a  trade  union  assodation  against  the  execu- 
tive offioers  and  trustees  of  a  branch  of  the  society  for 
an  injunction  to  restrain  the  defendants  from  dividing 
funds  belonging  to  the  central  society  amongst 
members  of  the  branch  contrary  to  the  rules.  The 
central  executive  had  refused  to  sanction  a  strike  by 
members  of  the  branch. 

It  was  attempted  to  distinguish  the  case  from  Righy 
V.  Connol  on  the  same  grounds  as  have  been  arguea 
bsfore  your  lordships.  Denman,  J.,  hdd  that  was 
too  great  a  refinement  when  you  looked  at  the  true 
object  and  the  words  of  the  Act,  and  he  oonduded 
his  judgment  in  these  words :  *'  Righy  v.  Connol  was 
an  action  to  restore  a  member.  This  is  to  prevent 
funds  being  dealt  with  in  any  other  manner  except 
according  to  the  rules,  and  I  think  it  would  be 
frittering  away  the  meaning  of  this  dause  if  I  were  to 
put  any  other  construction  upon  it  than  that  this  is  a 
proceeding  to  directly  enforce  an  agreement  for  the 
application  of  the  funds  of  a  trade  union  to  provide 
benefits  for  members." 

On  the  other  hand,  Wolfe  v.  Matthewe  is  relied  on 
by  the  reipondents,  and  has  been  followed  in  the 
courts  bdow.  In  that  case  the  plaintiffs  sued,  on 
behalf  of  themselves  and  other  members  of  a  trade 
sodety,  to  restrain  the  defendants  from  carrying  out 
an  amalgamation  with  another  sodety,  and  pleaded 
that  the  defendants  intended,  unless  restrained  by 
injunction,  to  pay  money  out  of  the  funds  to  the 
amalgamating  society.  Fry,  J.,  hdd  that  the  judg- 
ment of  Sir  George  Jessel  did  not  apply  to  the  case. 
He  said :  "  An  oraer  that  the  defendants  should  pay 
money  to  the  plainti£b  would  be  a  direct  enforcement 
of  an  agreement  for  the  application  of  the  funds,  but 
all  that  is  sought  here  is  to  prevent  the  payment  of  the 
moneys  to  somebody  else.  Bither  that  is  no  enforce- 
ment of  an  agreement  at  all,  or  it  is  an  indirect 
enforoement.  To  take  a  simple  case,  if  there  is  a 
contract  by  A.  to  pay  £100  to  B.,  that  contract  is 
directly  enforced  by  a  judgment  of  the  court  directing 
A.  to  pay  to  B. ;  and  the  contract  is  only  indirectly 
enforced,  if  at  all,  by  a  judgment  restraining  A.  from 
payinsT  tiie  money  to  someone  else.  It  is  only  by  a 
strotch  of  language  that  such  an  order  can  be  said  to 
enforce  A.'s  contract ;  the  utmost  that  can  be  said  is 
that  it  is  then  more  than  likdy  that  A.  will  pay 
toB." 

I  never  differ  from  Sir  Edward  Fry  vrithout  great 
hedtation,  but  in  this  case  I  must  fnmkly  say  that  I 
do  not  follow  his  reasoning.  Of  course,  a  creditor 
cannot  restrain  his  debtor  from  disposing  of  his 
money  until  he  has  recovered  judgment  and  issued 
execution.  But  if  the  learned  judge  means  by  his 
illustration  an  earmarked  bag  of  sovereigns  which  A. 
has  contracted  to  deliver  to  B.  and  no  one  dse,  I  take 
the  liberty  of  saying  that  an  action  to  restrain  A.  from 
delivering  it  to  a  third  person  coidd  dearly  be  one 
for  direcdy  enforcing  the  agreement,  and  that  seems 
to  me  the  only  way  of  making  the  illustration 
relevant  to  tiie  case  then  before  the  court.  The 
learned  judge  cannot  have  meant  that  an  order  for 
payment  to  the  plaintiffil  was  the  only  mode  of 
directly  enf  ordng  the  agreement,  and  he  appears  to 
me  to  ignore  the  existence  of  the  agreement  that 
benefits  should  be  given  to  members  according  to  the 
rules,  aod  not  otherwise.  It  is  not,  however,  stated 
in  the  report  that  the  amalgamation  complained  of 
was  ^eged  to  be  ultra  vireB^  and  it  may  be  that  the 
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aotion  wai  founded  only  on  the  allegstion  that  the 
amalgamation  would  be  prejadioial  to  the  plaintifff 
by  diminishing  the  lands  applicable  for  their  benefit. 
If  so,  the  learned  jndge*B  reasoning  is  intelligible,  and 
his  illostrataon  wonld  be  relevant.  Bat  in  that  case 
the  decision  woald  be  wholly  irrelevant  to  the  ques- 
tion now  before  your  lordships. 

In  the  Scotch  case  of  TruaieeB  of  the  Amalgamated 
Riilway  Servants  y.  Motherwell  Branchy  7  Ct  of  Bess. 
Oasi.  867,  it  appears  from  the  statement  of  the  case 
to  have  been  on  a  closed  record,  bat  one  of  the  learned 
jadges  speaks  as  if  the  only  interdict  granted  was  to 
keep  things  in  ttaJtu  quo  nntil  the  rights  of  the  parties 
should  be  ascertalQea.  Ic  was,  however,  an  aotion 
by  trustees  under  leotion  9,  to  which,  I  think, 
different  considerations  may  apply.  If  and  so  far  as 
it  is  a  decision  against  the  opinion  I  have  already 
exprejsed  on  the  construction  of  the  Act,  I  think  it 
was  wrongly  decided. 

I  gather  from  Stirling,  L.J.'s,  judgment  that  he  also 
felt  some  diffioalty  as  to  the  respondent's  right  to 
maintain  this  action.  But  he  thought  that  the 
analogy  of  the  procedure  in  the  Chancery  Division, 
by  which  a  shareholder  is  allowed  to  sue  for  his  indi- 
vidual interest  where  the  company  refuses  to  sue  to 
reitrain  the  commission  of  an  act  which  is  ultra  vtres 
the  company,  oaght  to  be  applied  to  trade  Ubions.  I 
have  aooae  doubt  whether,  having  regard  to  the  wide 
language  in  which  the  objects  of  the  society  are  stated 
in  rule  3,  and  the  power  of  the  members  to  alter  the 
rules,  the  acts  complained  of  were  tdtrd  vires  the 
association  or  more  than  a  breach  of  the  regulations 
which  the  majority  of  the  n^embers  might  condone. 
Bat  I  will  assume  the  former  view  is  the  correct  one. 
The  suggestion  of  the  learned  Lord  Justice  then  seems 
to  bring  you  back  to  the  point  from  wldch  I  started, 
whether  an  action  by  an  individual  shareholder  to 
restrain  a  breach  of  the  agreement  contained  in  the 
rules  respecting  benefits  to  members  is  not  such  an 
aotion  as  is  described  in  section  4  (3)  (a)  of  the  Act. 

I  must  apologise  for  having  troubled  you  at  such 
great  length,  but  as  I  have  the  misfortune  to  differ 
from  the  unanimous  judgment  of  the  court  below  and 
from  the  majority  of  your  lordships,  I  thought  it  my 
duty  to  state  the  reasons  for  the  opinion  I  have 
formed  fully,  even  at  the  risk  of  trespassing  on  the 
patience  of  your  lordships. 

In  my  opinion  the  appeal  should  be  allowed,  and 
the  action  dismissed  with  costs  here  and  below. 

L)rd  James  of  Hxbbfobd. — I  have  entertained 
considerable  doubts  as  to  the  decision  that  should  be 
arrived  at  in  this  case,  but  in  the  result  I  have  come 
to  the  oondasion  that  the  appellants  are  entitled  to 
sacci-ed  in  their  appeal. 

The  circumstances  under  which  this  action  has  been 
instituted  have  already  been  fully  stated  to  your 
lordships,  and  I  shall  only  briefly  refer  to  them. 

The  first  question  to  be  determined  is  whether 
section  3  of  the  Trade  Union  Act  of  1871  prevented 
the  action  under  discussion  from  being  brought. 

That  Act  amounted  to  a  very  cluurter  of  legal 
fxistence.  Before  the  passing  of  it,  trades  unions 
had  no  legal  recognition.  The  Act  effected  it,  but  at 
the  same  time  did  not  afford  access  to  the  public  legal 
tribanals  for  ell  purposes.  For  some  purposes  Uie 
trade  unions  were  left  to  determine  their  own  differ- 
ences, and  so  section  4  provided  <*  that  nothing  in  this 
Act  shall  enable  any  court  to  entertain  any  legal  pro- 
ceeding instituted  with  the  object  of  diregtly  enforcing 
or  recovering  damages  for  the  breach  of  any  of  the 
following  agreements:  ...  (3)  An  agreement 
for  the  application  of  the  funds  of  a  trade  union  (a) 
to  provide  benefits  to  members,  or  (6)  to  furnish 
contributions." 


Mathew,  LJ.,  in  his  judgment,  terms  this  seotion 
"  a  remarkable  relic  of  prejudice.*'  It  was  rather  the 
result  of  great  legislative  timidity.  If  the  legalisation 
of  trade  unions  could  no  longer  be  resisted,  a  modift^ 
legalijiatien  only,  the  Legislature  said,  should  be  con- 
ferred upon  them.  The  courts  of  law  should  not  be 
csUed  upon  to  enforce  certain  rights  of  m«mben 
amongst  each  other.  Trade  unionists  must  manage 
their  own  internal  affairs  as  best  they  could  amongst 
themselvep. 

Now  your  lordships  have  to  deteroune  whether  the 
plaintiff's  action  was  daly  brought  before  the  court, 
or  whether  it  comes  witldn  the  prohibition  oontained 
in  section  4  of  the  Act  of  1871. 

We  must  first  ascertain  the  purposes  for  which  the 
action  was  instituted. 

The  record  affords  us  but  little  assistance.  Save 
the  writ,  there  are  no  pleadinjrp.  But  from  the  writ 
we  gather  that  the  action  was  brought  by  the  plaintiff, 
as  a  member  of  a  registered  trade  union,  against  that 
union  and  its  officers,  for  the  purpose  of  restrdninir 
them  by  injunction  from  misapplying  the  fond*  of 
the  association  contrary  to  its  rules  and  the  provisions 
contained  therein. 

But  the  plaintiff,  on  his  eridence  given  at  the  trial 
before  Grantham,  J.,  stated  that  he  had  brought  ths 
action  because,  being  entitled  to  the  benefit  of  the 
funds  of  the  trade  union,  he  desire  1  to  protect  them 
and  have  them  used  in  a  right  way  and  aooording  to 
the  rules  of  the  association.  The  plaintiff  also  based 
his  daim  for  an  injunction  on  the  ground  that  the 
defendants  wronsly  applied  the  funds  of  the  aaeoda- 
tion,  and  intended  to  apply  them  in  making  payments 
to  members  of  the  union  who  had  struck  work,  and 
that  such  strike  was  contrary  to  the  rules  of  the 
association. 

In  order  to  sustain  the  case  the  plaintiff  had  to  rely 
upon  the  rules  of  the  union.  These  rules  form  the 
constitution  of  the  association,  and  by  these  terms  all 
the  members  of  it  are  bound.  Both  the  member's 
contributions  and  the  benefits  he  is  to  receive  are 
contributed  by,  and  dealt  with,  under  these  rules,  of 
which  Nos.  2, 3, 62,  and  64  are  the  principal  in  rdatiosi 
to  this  case. 

Bule  2  states :  "  These  rules  shall  be  for  the  govern- 
ment of  the  association  and  the  protection  of  the 
members."  Bule  3  sets  out  the  objects  for  which  the 
imion  was  established : 

"  (a)  To  raise  funds  for  mutual  help. 

*<  (c)  To  secure  the  fines  and  wages  bargained  for  by 
the  members,  and  to  protect  members  when  unjustly 
dealt  with  by  the  masters  or  managers. 

"  (g)  To  provide  a  weekly  aUowanoe  for  the  support 
of  members  and  their  families  who  may  be  looked  out 
or  on  strike. 

"  {h)  An  allowance  to  all  full  members,  half  members, 
and  members'  wives  at  death  who  are  ftnaadaliy  on 
the  books. 

"  (y)  The  whole  of  the  moneys  received  by  the  asso- 
ciation shall  be  applied  to  carrying  out  the  foregoing 
objects,  subject  to  the  rales." 

Then  rules  64  and  65  provide  for  the  ooii.ditions 
under  which  a  strike  might  be  constituted  and 
carried  on. 

Now  these  rules  appear  to  me  to  o>nttitate  an 
agreement  between  the  members  of  the  nxdon  to  the 
effect  that  it  shall  be  carried  on  in  aooordanoe  with 
the  terms  and  conditions  set  out  in  such  rules. 

It  now  remains  to  be  determined  whether  the  soit 
thus  instituted  is  a  legal  proceeding  with  tho  object 
of  directly  enforcing  an  agreement  for  the  applieatioa 
of  the  funds  of  a  trade  union  to  provide  benefits  to 
members. 

In  substance  the  plaintiff  is  seeking  to  prevent 
the  defendants  from  breaking  the  rules  of  tbe  onion 


VoL  IHL  [Aiiff.9S,U0S.l 


THE  WEEKLY  REPORTER. 


6^3 


H.L. 


Y0BX8HIBX  MnrsBS'  Assooiation  avd  Othbrs  v.  Howdbn  ajstd  Othbbs. 


H.  L. 


—  that  if,  from  breaking  the  agreement  created 
hj  thoM  roles.  He  bases  his  claim  to  interfere  npon 
the  fact  he  is  entitled  to  participate  in  the  distriba- 
tion  of  the  funds  according  to  the  rales.  Yaughan 
Williams, L. J.,  says:  '* Theplaintiff  does  not  claim  to 
participate  in  the  funds.  There  is  no  question  as  to 
his  right  to  participate.  He  claims  only  to  restrain 
miupplioation  of  uie  funds."  I  do  not  think  that 
this  18  correct.  It  is  true  that  the  plaintiff  does  not 
daim  any  immediate  payment  of  money  to  him.  But 
ha  does  daim  that  he  has  the  right  to  partidpate  in 
the  union  funds  under  drcumstanoes  that  ma^r  arise, 
and  it  is  to  protect  such  right  of  full  partidpation 
that  he  has  brought  this  action.  His  whole  conten- 
tion is  that  if  the  defendant!  continue  improperly  to 
expend  the  funds  for  strike  purposes,  he,  the  plain- 
tiff, might  be  prevented  from  fully  partidpating  in 
them,  according  to  his  right  under  Uie  agreement 
contained  in  the  rules. 

In  order  to  secure  the  maintenance  of  the  fund  the 

plaintiff  has  no  other  weapon  than  the  enforcement  of 

the  agreement.    If  he  were  to  say,  Qive  me  so  much 

money  under  the  rules,  it  is  admitted  that  that  would 

bean  enforcement  of  the  agreement;   equally  so,  I 

think,  if  he  says.  Put  so  much  money  by  to  protect 

my  rights  within  the  rules.    Then  if  he  says,  Stop 

spending  money  in  breach  of  the  rules  so  that  you 

may  not  deprive  me  of  my  rights,  is  he  not  equally 

enforcing  the  agreement  ?    It  cannot,  I  think,  be  said 

that  in  order  to  bring  the  action  within  section  4  the 

daim  must  necessarily  be  for  money  to  be  at  once 

paid  to  the  plaintiff;  and  if  this  be  not  the  extent  of 

the  limitation,  I  think   the   present  action  comes 

within  the  true  and  correct  reading  of  the  action.    I 

do  not  forget  that  the  word  "  directly  '*  is  to  be  found 

in  section  4  of  the  Act,  and  that  effect  has  to  be  given 

to  it.     But  this  action  appears  to  me  to  seek  to 

*'  directl J  "  enforce  an  agreement.    The  assertions  on 

which  the  action  is  based  are  certainly  direct    "  I. 

the  plaintiff,  and  you,  the  defendants,  have  entered 

into  an  agreement;    you  are  about  to  break  that 

ement ;  I  seek  to  prevent  you,  and  I  do  so  by 

Qg  the  court  to  enforce  it." 

Your  lordships'  attention  has  already  been  called 

to  the  authorities  bearing  npon  this  case.    On  the  one 

band  the  judgments  of  Sir  Qeorge  Jessd  in  Bighy  v. 

Connol  (where  the  plaintiff  soufrht  to  restrain  the 

trade  nnion  from  expelling  him),  followed  by  that  of 

Denman,  J.,  in  Duke  v.  LiUlelxn/t  are  dted  in  support 

of  the  defendants'  contention,  whilst  the  plaintiff  can 

rely   npon  the  judgment  of  Fry,  J.,  in   Wolfe  v. 

McUthewi,  and  upon  the  judgment  in  the  Scotdi  case 

of  AmalgiMmaied  Society  of  Railway  Servants. 

In  my  opinion,  the  judgment  of  Sir  Ghorge  Jessel, 
vrhiob  has  been  recognisM  by  the  Court  of  Appeal  in 
Chamberlain*$  Wharf  v.  Smithy  bears  directly  upon 
bhe  qaestion  now  before  your  lordships.  That  learned 
fudge  said:  "  I  am  satisfied  that  the  agreement  con- 
tained in  the  mles  is  an  agreement  to  provide  benefits 
-or  members,  and  that  if  I  dedde  in  favour  of  the 
>laintiff  I  dkectly  enforce  that  agreement,  because  I 
leclare  him  entitled  to  partidpate  in  the  property  of 
he  ODion,  and  the  only  property  they  have  is  tiidr 
inee  and  subscriptions,  and  I  restrain  the  sodety 
rom  preventing  ttiat  partidpation,  It  seems  to  me 
hat  it  is  directly  enforcing  tue  agreement ;  in  fact, 
t  is  in  sabstance  directing  and  enforcing  the  specific 
performance  of  it,  nothing  more  or  less." 
In  my  opinion  there  is  no  valid  distinction  between 
suit  to  prevent  the  plaibtiff  from  being  deprived  of 
artioip»tion  in  the  funds  by  exduding  him  from  mem- 
erahip  and  a  suit  to  prevent  his  being  deprived  of  such 
artioapation  by  virtue  of  the  funds  bung  wrongly 
ftkan  away  and  wrongfully  appUedto  other  pu 
For  these  reasons  I  have  ajrrived  at  the  < 


that  this  action  comes  within  section  4  of  the  Act  of 
1871,  and  cannot  be  maintained.  This  view  renders 
it  unnecessary  that  I  should  deal  with  other  points 
raised  in  the  case.  My  judgment  is  thus  in  favour  of 
the  allowance  of  the  appeal. 

Lord  BoBBBTSON. — I  am  of  opinion  that  the  judg- 
ment appealed  against  is  right. 

My  construction  of  the  statute  is  that  adopted  by 
the  Court  of  Appeal,  and  I  cannot  usefully  add  to 
what  has  been  said  by  the  learned  judges  there  and 
by  my  noble  and  learned  friends  m  this  House  in 
support  of  that  view. 

Lord  LiNDLBY. — Before  the  Trades  ITnion  Act, 
1871,  was  passed,  trades  unions  were  unincorporated 
sodeties,  not  recognized  as  lesal,  and  in  that  sense,  at 
least,  they  were  hdd  to  be  ilMgal  on  the  ground  that 
their  objects  were  to  restrain  freedom  of  trade  and 
were  against  public  policy.  Ndther  courts  of  law  nor 
courts  of  equity  would  recognize  or  enforce  the  rules 
of  such  societies  or  the  trusts  on  which  their  funds 
were  hdd.  By  the  Act  in  question  trades  unions 
were  freed  from  the  illegality  which  was  the  cons«- 

![uence  of  being  regarded  as  against  public  policy 
section  2).  Their  rules  and  trusts  can  no  longer  be 
treated  as  invalid  by  reason  of  their  being  in  restraint 
of  trade  (section  3).  They  may  be  illegal  or  un- 
enforceable on  some  other  ground,  and  if  they  are, 
the  Act  of  1871  does  not  in  any  way  legalize  them 
or  affect  them. 

But  the  Act  of  1871  does  more  for  trades  unions 
than  remove  the  consequences  of  being  regarded  as 
illegal  sodeties;  it  allows  them  to  a  great  extent 
to  manage  their  own  affairs  free  from  the  control  of 
the  ordinary  courts  of  the  country  (section  4),  and 
enables  them  to  r^^ter  themsdves  under  a  name 
(sections  13,  14,  and  First  Schedule),  and  to  obtain 
summary  redress  against  thdr  officials  in  cases  of 
misconduct  (section  12). 

Further,  it  enables  tuem  to  hold  property  by  trus- 
tees (section  8),  and  enables  the  trustees  to  sue  and 
be  sued  in  respect  of  such  property  (section  9). 

One  thing,  however,  the  Act  of  1871  did  not  do.  It 
did  not  incorporate  trades  unions  even  when  regis- 
tered under  the  Act  with  a  name.  A  trade  union 
holds  property  by  trustees ;  but,  not  being  incorpor- 
ated, there  is  no  one  legal  person  or  entity  in  whom 
thebenefidal  interest  in  the  property  of  a  trade  union 
is  vested.  The  benefidaries  are  its  members  colleo- 
tivdy  and  severally.  This  is  plain  from  section  8, 
which  vests  the  property  of  every  registered  trade 
union  in  trustees  for  the  use  and  b^efit  of  such  trade 
union  and  the  members  thereof.  A  trade  union  is, 
and  its  name  is  orAj  a  convenient  dedgnation  for,  an 
unincorporated  society  of  individvals,  and  this  obser- 
vation must  not  be  lost  sight  of  on  the  present  occa- 
don.  Prior  to  the  decision  of  this  House  in  Taff  Vale 
Railway  v.  Amalgamated  Society  of  Engineered  60  W.  B. 
44,  [1901]  A.  0.  426,  it  was  doubtful  whether  a  regis- 
tered trade  union  could  sue  or  be  sued  in  its  regis- 
tered name.  The  House  dedded  that  it  could  be  so 
sued  in  an  action  for  damages  committed  by  its  agents. 
But  care  was  taken  in  that  case  to  point  out  diat  a 
trade  union  is  not  an  incorporated  sode^,  although 
it  may  be  sued  in  its  registered  name. 

The  Trade  Union  Act,  1871,  contains  a  carefully 
framed  scheme  to  enable  trade  unions  to  acquire,  and 
to  hold,  through  the  medium  of  trustees,  funds  for 
the  benefit  of  tlidr  members  who,  as  already  observed, 
are  expresdy  mentioned  in  section  8.  Unless  some- 
thing can  be  found  in  the  Act  to  the  contrary,  the 
natural  legal  inference  would  be  that  the  ordinary 
equitable  machinery  for  preserving  the  trust  property 
and  for  executing  the  trusts  on  which  it  is  held  would 
be  available  for  uie  members. 

43 
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Upon  this  point  there  is  a  Talnable  reoent  dedrion 
by  Farwell,  J.  {Stevens  v.  Chown,  49  W.  B.  460,  [1901] 
1  Ctu  894),  where  the  older  Mithorities  will  be  fonnd. 

Bat  it  is  said  that  section  4  of  the  Act  of  1871 
expressly  ezclndes  the  jurisdiction  of  the  oonrts  from 
interfering  in  this  case.  I  confess  I  cannot  adopt 
this  condiision.  Before  turning  to  the  section  let  me 
remind  your  lordships  what  the  object  of  this  action 
is,  and  what  the  judgment  appealed  from  really  does. 

The  action  is  not  to  enforce  a  contract  between  the 
plaintiff  and  the  defendants ;  its  object  is  to  vindicate 
a  right  to  property.  All  trusts,  except  those  crested 
by  statute  or  by  mil,  may  be  said  to  be  created  by  a 
contract  between  the  parties  to  the  instrument 
creating  the  trusts.  But  those  trusts  can  be  enforced 
in  equity  by  any  person  entitled  to  the  benefit  of  tiiiem. 
A  suit  by  a  cestui  qtie  trust  against  his  trustee  is  not 
what  is  usually  understood  as  a  proceeding  to  enforce 
an  agreement ;  if  it  were,  the  suit  could  only  be  main- 
tains by  some  person  who  was  a  party  to  the  agree- 
ment creating  the  trust. 

But,  further,  the  object  of  this  action  is  not  to 
distribute  funds  held  in  trust  for  the  membras  of  the 
trade  union  nor  to  obtain  payment  of  any  money  out 
of  them,  nor  in  any  way  to  administer  those  funds. 
The  plaintiff,  who  is  a  member  of  the  trade  union, 
and  who  is  beneficially  interested  in  its  funds,  com- 
plains that  those  who  have  control  of  them  threaten 
and  intend  to  apply  them  to  purposes  not  authorized 
by  the  rules  of  the  association;  and  the  whole  object 
of  tbe  action  is  to  obtain  an  injunction  to  restrain 
that  intended  misapplication  of  the  funds.  The  order 
appealed  from  does  this,  and,  when  properly  under- 
stood, does  no  more.  Owing  to  the  absence  of 
pleadings,  and  to  the  fact  that  the  order  was  drawn 
up  by  someone  not  accustomed  to  the  forms  used  in 
the  Chancery  Division,  the  order  is  not  in  terms 
directed  to  the  specific  misapplication  sought  to  be 
restrained  but  is  m  quite  general  terms.  But  this  is 
of  no  real  importance  when  once  the  true  object  of 
the  action  is  understood.  The  order  is  not  a  first  step 
to  ulterior  proceedings  with  a  view  to  administration. 
The  action  is  at  an  end,  except  as  regards  this  appeal 
and  any  breach  of  the  injunction  granted. 

Such  being  the  object  of  the  action  and  the  effect 
of  the  order  appealed  from,  let  us  see  what  there  is 
in  section  4  of  the  Act  which  excludes  the  jurisdic- 
tion of  the  court  to  entertain  the  action. 

The  words  are :  <*  Nothing  in  this  Act  shall  enable 
any  court  to  entertain  any  legal  proceeding  instituted 
with  the  object  of  directly  enforcing  or  recovering 
damages  for  the  breach  of  any  of  the  following 
agreements." 

Pausing  here  for  a  moment,  the  words  just  quoted 
suggest  the  following  observations.  The  section 
extends  not  only  to  courts  of  law  but  also  to  courts 
of  equity ;  secondly,  the  section  does  not  prohibit  any 
court  from  exercising  in  any  case  any  jurisdiction 
which  it  could  have  exercised  before  the  Act  passed ; 
the  section  simply  prevents  any  court  from  emending 
its  jurisdiction  and  interfering  in  cases  in  which  the 
Act  would  authorize  interference  if  it  were  not  for 
the  direct  prohibition  contained  in  the  section ;  and 
thirdly,  no  legal  proceeding  which  might  be  tslcen  if 
the  section  did  not  prohibit  it  is  prohibited,  except  a 
legal  proceeding  instituted  with  the  object  of  directly 
enforcing  or  recovering  damages  for  the  breach  of  the 
specified  agreements.  The  word  "  directly ''  is  impor- 
tant, and  Omits  the  application  of  the  section.  I>gal 
prooeedings  for  other  purposes  than  those  specified 
are  not  prohibited,  although  they  may  iodirectly 
affect  agreements  on  which  no  action  can  be  brought* 

Passing  now  to  the  agreements  specified,  those 
numbered  1,  2, 4,  and  5,  may  be  disremrded  as  clearly 
inapplicable  to  the  present  case.     The  third  is  tJ^e 


only  one  which  has  to  be  oonsidered.  The  words  are : 
"  An  agreement  for  the  application  of  the  funds  of  a 
trade  union— (a)  to  provide  benefits  to  members ;  or 
(b)  to  furnish  contributions  •  •  • ;  or  (c)  to  dis- 
charge any  fine.    •    .    •" 

I  am  myself  quite  unable  to  see  that  tiieae  words 
include  sudi  an  action  at  that  which  has  been  brought 
in  this  case.  The  object  of  this  action  is  not  direotly 
to  enforce  any  agreement  for  the  application  of  the 
funds  of  the  trade  union  in  any  of  the  ways  ^odftsd 
under  the  third  head.  The  object  of  the  aotkm  is 
not  to  apply  the  funds,  but  to  preserve  tham  ior 
future  appu<»tion ;  and  to  my  mind  this  aotion  m  ao 
more  struck  at  by  section  4  tlian  is  an  action  bronf^ 
by  the  trustees  for  the  recovery  of  the  fnada  of  the 
trade  union  from  some  person  wrongfully  in  poanaioa 
of  them. 

The  question  for  decision  is  not  new.  It  osbs 
before  Fry,  J.,  in  1882  in  Wolfe  v.  MaUhewB^  30  W.  R. 
838,  and  was  decided  in  aooordanoe  with  the  above 
view,  and,  so  far  as  I  know,  this  case  has  neiver  besa 
questioned,  and  has  always  been  considered  liiii^ 
A  similar  view  was  taken  of  the  Act  of  Sootlaad  ia 
Amalgamated  Society  of  Ba/Uwa/y  ServoMU  ▼.  MMtr- 
toeU  Bratuh  and  Wolfe  v.  Matthews. 

It  is  not  in  conflict  with  any  other  deoioion,  vakm 
it  be  Duke  v.  LitiUboy,  decided  by  Demnao,  J^  ia 
1880,  but  the  object  of  the  action  in  that  eaaa  ms 
wider  than  it  was  in  Wolfe  v.  MaUkews,  and  wider 
than  it  is  in  this  case. 

The  cases  in  which  the  court  has  refused  to  i«stae 
expelled  members — namely,  Righy  v.  Ccnnol  and 
ChamberlaifCs  Wharf  (Limiiid)  v.  iSm»<A— are  also  <£•- 
tingnishable.  The  object  of  tbe  action  in  eeeh  of 
those  cases  was  directly  to  establish  and  enloroa  te 
plaintiff's  rights  as  a  member  of  the  trade  nmon  to 
the  benefits  conferred  by  the  rules  on  the  men&bect. 

Oonftidering  the  object  of  the  action,  it  eppeaa  to 
me  competent  for  any  member  who  has  a  DencfioU 
interest  in  the  funds  of  the  union  to  sue  to  pteieal 
their  application  to  purposes  not  warranted  bj  te 
rules  as  they  stand.  It  is  true  the  mleo  may  bs 
altered  (see  rules  2  and  12),  but  it  does  not  foOev 
that  the  court  ought  not  to  enforce  the  tmat  oiaatid 
b^  them  as  they  stand.  Stirling,  L  J.,  has  fiJIy  dsah 
with  this  point,  and  I  agree  with  him. 

Upon  the  question  whether  the  applioatlon  of  thi 
funds  of  the  society  which  has  been  restrained  wm 
authorized  by  the  rules,  I  do  not  think  it 
to  add  anything.  The  strikers  from  the  firsts 
legally  in  the  wrong,  and  they  never  got  right;  Thaf 
cannot  bring  themselves  within  the  rules  64  or  65. 

The  apped  fails  on  all  points,  and  ouglit  to  Vs 
dismissed  with  costs. 

I  agree  to  the  suggested  form  of  the  order. 

Appeal  {with  a  variation  m  to  the  form  of  order  m 
suggested  by  Lord  Macnaghten)  dismissed. 

Solicitors  for  the  appellants,  GbrHa,  Qrmmer,  4 
Cook,  for  Baley  db  Sons,  Bamsley. 

Solicitors  for  the  trustees.  Marsh,  Sherwood,  ^  Earij 
for  Carrington  A  Co.,  Bamsley* 

Solicitors  for  the  respondent,  St^adman  A  Fas 
Fraagh,  for  Arthur  Neal,  Sheffield. 
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Ooutt  Of  AppeaU 

From  P.  D.  ft  Ad.  Div.         1  *  «^  o« 

(Cdliiis,  M.B.,  and  Eomer,  L.J.)  /  ''^^  ^^' 

"  Thb  Haybbsham  Qbanob."  (a.) 

Ship^Damage — OottUion — Injured  $hip  damaged  by 
eeoond  coUieion — Ship  dry  docked  for  repaire—Appor- 
Uonnnttd  of  expeneea  of  dry  docking. 

The  plaintiffe*  ehip  vhu  injured  by  a  coUieion  with 
andther  ehip,  and  the  ownere  of  the  IMer  ehip  admitted 
liahiliiy  for  60  per  cent,  of  the  damage  euetained.  It 
woe  neeeeeary  to  dry  dock  the  pkdntiffe*  ehip  to  repair 
the  damage  caueed  by  that  eoUieion.  Before  the  ehip  w<u 
taken  into  dry  dock  ehe  received  ftirther  injuriee  through 
coUieion  with  the  defendante*  ehip,  for  which  the  defend- 
ante  admitted  liaJnlitu,  It  woe  neeeeeary  to  dry  dock  the 
plaifiHffe*  ehip  in  oraer  to  repair  the  damage  caueed  hy 
the  eeoond  cdHeion.  The  ehip  toae  taken  into  dry  dock 
and  both  eete  of  damage  were  repaired  at  the  eame  time. 
The  time  occupied  in  repairing  the  dam^e  caueed  by  the 
first  coUieion  eoneiderably  eooceeded  tJie  time  occupied  in 
repairing  the  damage  caueed  by  the  eeoond  coUieion,  and 
the  ship  woe  not  ddUiined  in  dock  longer  than  it  would 
have  been  detained  if  the  damage  caueed  by  the  first 
coUieion  ?iad  aJone  to  be  repaired, 

HM,  upon  the  authority  of  Marine  Ihsnranoe  Oo.  v. 
China  Tranepacific  Steamship  Ck>.»  36  W,  R.  169,  11 
App»  Cae.  673,  that  the  plaintiffe  were  entitled  to  recover 
from  the  defendants  a  proportionate  part — viz.,  one-JMlf 
— o/  the  eoopeneee  of  dry  docking  tlie  ehip  during  the  time 
that  the  damage  caused  by  the  eeoond  coUieion  woe  being 
repaired,  bui  that  they  were  not  entiUed  to  recover  any  sum 
for  demurrage. 

Appeal  from  an  order  made  hy  Sir  Qorell  Bamee, 
P.y  affirming  the  report  of  the  registrar. 

On  the  26th  of  December,  1904,  the  steamship 
Maureen  was  coming  np  the  Thames  when  she 
oolHded  with  the  stesSuhin  CaraveUas  and  sustained 
damage  on  her  nort  siae.  The  owners  of  The 
CarawOae  admitted  liability  for  60  per  cent,  of  the 
damage  sustained  by  that  collision.  In  order  to 
repair  that  damage  it  was  necessary  that  TTi^Maureeh 
■honld  go  into  dry  dock,  and  the  repairs  would  have 
taken  twenty-two  days  to  do.  On  the  26th  of 
Deoember,  1904,  before  T?ie  Maureen  had  been  pnt 
into  dry  dock,  The  Havereliam  Change  collided  with 
ber  and  damaged  the  starboard  side  of  The  Maureen, 
The  owners  of  The  Havereliam  Orange  admitted 
liability  for  that  damase.  The  Maureen,  even  if  she 
bad  been  an  tmdamaged  ship,  wonld  have  had  to  dry 
locAc  to  repair  that  damage,  and  the  repairs  would 
bave  lasted  six  days.  The  Maureen  went  into  dry 
looky  and  both  sets  of  damage  were  repaired  at  the 
lame  time.  The  damase  done  by  The  Havereham 
Irange  did  not  detain  The  Maureen  in  dry  dock  for  a 
onger  time  than  she  would  have  been  detained  if  the 
iamage  done  by  The  CaraveUas  alone  had  to  be 
^paired. 

Upon  the  reference  before  the  registrar  as  to  the 
lamagea,  the  owners  of  The  Maureen  claimed  from 
he  owners  of  The  Haversham  Orange  a  proportionate 
Murt  of  t^e  expenses  of  dry  docking— viz.,  uree  days* 
ocpensee,  and  also  three  days'  demurrage. 

The  regutrar  disallowed  both  these  items  on  the 
^rotmd  that  they  were  not  damage  which  resulted 
rem  the  collision  with  The  Havereham  Orange. 

The  President  affirmed  the  decision  of  tbe  registrar. 

The  plaintifls  appealed. 

J^.     Laing^   K,0,f    and    Dawson  Miller,    for   the 

Co.)  Beported  by  W.  F.  Babby,  Bsq.,  Barrister-at- 
Law. 


plaintiflk — A  proportionate  part  of  the  expenses  of 
dry  docking  are  recoverable  from  the  defendants  : 
Marine  Insurance  Co,  v.  China  Tranepacific  Co., 
The  Vancouver,  36  W.  B.  169,  11  App.  Cas.  673. 
It  was  neoesstfy  to  dry  dock  the  vessel  for  the  pur- 
pose of  repairing  each  set  of  damage.  Buabon  Steam- 
ehip  Co,  V.  London  Aeeurance,  48  W.  B.  226,  [1900] 
A.  C.  6.  and  The  Acanthus,  [1902]  P.  17,  60  W.  B. 
Dig.  161,  were  distinguishable,  because  in  those 
cases  the  owners  merely  took  advantage  of  their 
vessel  being  in  dry  dock  to  have,  in  the  one  case  a 
survey  of  the  vessel  made,  and  in  the  other  case  bilge 
keels  fitted  to  her,  and  it  was  held  that  the  owners 
were  not  liable  to  contribute  towards  the  expenses 
of  dry  docking.  Secondly,  three  days'  demurrage 
ought  to  have  been  allowed. 

Maurice  HiU  {BuOer  Aepinall,  K,C,,  with  him), 
for  the  defendants.— The  defendants  were  wrongdoers 
and  were  only  liable  for  the  consequences  of  their 
wrongful  act.  They  injured  a  damaged  ship,  which 
at  the  time  of  the  injurv  was  bound  to  go  into  dry 
dock  for  repairs.  The  defendants'  wrongfulact  did  not 
cause  the  ship  to  go  into  dry  dock,  and  therefore  tbe 
expenses  of  dry  docking  were  not  incurred  in  conse- 
quence of  the  wrongful  act.  The  Vancouver  was  a  case 
between  shipowners  and  underwriters  upon  a  policy 
of  insurance,  and  it  has  no  application  to  an  action 
to  recover  damages  for  a  tori  [He  was  not  called 
upon  on  the  question  of  demurrage.] 

Laing,  KC,  in  reply. — A  wrongdoer  cannot  be  in 
a  better  position  than  an  underwriter. 

Collins,  M.B.— This  is  an  appeal  from  a  judgment 
of  the  President  upon  the  question  whether  or  not  one 
of  two  independent  tortfeasors — I  call  them  tort- 
feasors because  it  has  be^i  pressed  upon  us  that  they 
are  tortfeasors— is  entitled  to  say  tiiat  the  damage 
for  which  he  is  liable  must  be  measured  by  exdudioff 
altogether  the  expense  to  which  the  injured  vessd 
was  put  in  going  into  dry  dock,  because  she  must 
necessarily  have  gone  into  dr^  dock  to  repair  the 
injury  caused  by  an  earlier  colliaion.  Tbe  facts  were 
that  the  plaintiffs'  ship  was  coming  up  the  Thames 
when  The  CaraveUae  came  into  collision  with  her, 
which  necessitated  her  going  into  drv  dock.  After- 
wards The  Havereham  Orange  collided  with  her  and 
damaged  her,  though  the  dsmMge  was  not  nearly  so 
ffreat  as  that  caused  by  the  earlier  collision.  The 
ship  had  to  be  put  into  dry  dock,  and  both  sets  of 
d%mage  were  repaired  at  the  same  time.  The  plain- 
tiffs contend  that  they  are  entitled  to  recover  ^om  the 
defendants,  the  owners  of  The  Havereham  Orange,  as 
part  of  the  damaffes,  their  propor  proportion  of  the 
expenses  of  dry  docking.  The  defen^mts  contend 
that  the  plaintiflii  are  not  entitled  to  recover  any  part 
of  the  expenses  of  dry  docking,  because  at  the  time 
of  the  collision  with  The  Havereham  Orange  tbe  plain- 
tiffs' ship  was  a  damaged  ship  and  was  bound  to  go 
into  dry  dock  to  repair  that  damage  whatever  hap- 
pened, and  that  therefore  no  part  of  the  expenses  of 
dry  docking  is  attributable  to  the  collision  with  The 
Havereham  Orange,  those  expenses  being  attributable 
to  the  first  collision.  The  question  it,  which  conten- 
tion is  the  right  one.  The  teamed  President,  affirm- 
ing the  report  of  the  registrar,  held  that  no  part  of 
the  expenses  of  putting  the  ship  into  dry  dock  or  of 
the  oae  of  the  dock  ought  to  be  allowed  as  against 
the  defendants.  Upon  considering  the  whole  matter 
I  have  come  to  the  conclusion  uiat  the  principle 
laid  down  in  The  Vancouver  covers  this  case.  It 
seems  to  me  that,  according  to  the  weU-known 
practice  in  Admiralty,  all  tmtt  we  have  to  ascer- 
tain is  what  ought  to  be  taken  as  the  cost  of 
repairing  the  danuige  done  by  the  wrongdoer.    Un- 
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qaestionably  this  was  a  tort,  and  a  tortfeaior  is 
uable  for  the  damage  done  by  him,  whether  the  ship 
is  rejMdred  or  not.  But  practioally  the  damages 
recoverable  are  the  oost  of  the  repairs  rendered 
neoessary  by  the  damage  done.  The  right  of  the 
shipowner  is  to  recover  all  the  cost  of  repairing  the 
dMnage  caused  by  the  wrongful  act.  The  resmt  of 
the  two  wrongs  in  the  present  case  was  that  the 
damaged  ship  had  to  go  into  dry  dock.  Some 
apportionment  of  that  expense  has  to  be  made,  and 
it  was  laid  down  in  The  Vancouvtr  that,  so  f^  as 
there  was  a  common  factor  in  the  case  and  to  the 
extent  of  the  time  oooapied  in  common  in  repairing 
the  mischief  caused  by  the  two  ships  in  default,  that 
expense  ought  to  be  apportioned.  In  my  opinion, 
what  I  said  in  Rudbon  Steamship  Co,  y.  London  AmuV' 
ance,  46  W.  B.  417,  [1898]  1  a  B.  722,  as  to  the 
principle  laid  down  in  The  Vancouver  is  right,  subject 
to  one  qualification.  I  there  said :  "  I  think  the 
principle  of  that  case  is  that,  where  repairs  in  respect 
of  damage  for  which  underwriters  are  liable  have 
been  executed  simultaneously  with  repairs  as  to 
which  the  owner  is  uninsured,  and  an  expense  has 
been  incurred  which  would  have  been  necessary  for 
either  purpose  alone,  such  expense  is  not  to  be  wholly 
attributed  to  one  set  of  repairs  alone,  but  forms  a 
factor  in  the  oost  of  each,  and  must  therefore  be 
divided  between  them  in  some  proportion,  which 
primd  facie  would  be  equally.  The  problem  really  is 
to  find  the  oost  at  which  eadi  set  of  repairs  has  been 
executed.  Each  has  been  executed  at  a  less  cost, 
because  there  is  a  common  factor  in  the  expenses 
which  has  enured  to  the  benefit  of  both,  and,  in 
stating  an  account  of  the  oost  of  eadi,  the  person 
oarrying  out  the  repairs  would  be  bound  to 
debit  each  set  with  a  proportion  of  the  oommon 
items.  This  Is  a  perfectly  simple  and  in- 
telligible principle,  and  applies  to  this  case." 
I  adhere  to  that  statement,  subject  to  this  qualifi- 
cation, that  the  repairs  must  be  such  that  the  ship- 
owner has  no  alternative  but  to  have  them  executed. 
It  does  not  apply  where  the  shipowner  simply  avails 
himself  of  the  opportunity  of  the  ship  being  in  dry 
dock  to  have  something  done  to  her.  I  find  this 
statement  of  the  principle  in  Lord  Brampton's 
judgment  in  Buabon  Steamship  Co.  v.  Lwdm 
Assurance :  "  Since  the  decision  of  TJie  Vancouver  case 
...  it  is  not,  in  my  opinion,  open  to  question 
that  where  two  operations  are  essentially  neoessary  to 
be  performed  upon  the  hull  of  a  ship  in  order  to 
render  her  in  a  condition  to  justify  a  prudent  owner 
in  sending  her  again  to  sea — one  ox  such  operations 
being  to  effect  repairs  for  the  cost  of  which  under- 
writers are  retponsible,  the  other  to  dean  and  scrape 
the  ship  necessitated  by  wear  and  tear,  the  cost  of 
which  must  be  borne  by  the  owners  theniselves,  and 
neither  of  such  operations  could  be  performed  uiless 
the  ship  were  dry  docked,  and  both  of  which  opera- 
tions the  owners  and  underwriters,  or  owners  acting 
for  themselves  and  also  for  the  underwriters,  deem  it 
ocpedient  should  be  performed  at  one  and  the  same 
time,  or  that  one  should  immediately  follow  the  other 
without  any  substantial  interval  unoer  one  continuous 
dry  docking;  in  such  cases  the  cost  of  docking  and 
all  dock  dues  during  the  period  the  vessel  is  in  dock 
must  be  shared  in  proportion,  having  regard  to  the 
period  of  joint  or  separate  actual  use  of  it'*  There 
IS  no  doubt  in  the  present  case  that  it  was  essentially 
necessary  for  the  two  operations  of  repair  to  be  per- 
formed upon  the  ship,  and  neither  of  the  operations 
could  be  performed  without  dry  docking  the  ship. 
The  conditions  laid  down  in  the  above  passage  are, 
therefore,  fulfilled.  The  case,  therefore,  comes 
directiy  within  the  principle  laid  down  in  The 
Vaneouver. 


It  is  said,  however,  that  The  Vaneowver  daalt  only 
with  the  case  of  insured  owner  and  nnderwriisr, 
whereas  this  is  a  case  of  tortfeasors.  No  oomplio^Ma 
arises  here  as  to  contribution  between  joint  toitfeaaoa. 
The  two  tortfeasors  are  independent  tortfeasors.  Us 
argument  comes  to  this,  that  a  tortfeaaor  is  in  a 
position  different  from  and  bstter  than  an  undsr- 
writer.  I  confess  that  I  fail  to  realise  that  diatiiiotioB* 
When  once  one  arrives  at  this,  that  the  measure  of 
liability  is  the  oost  of  repiiring  the  damage  done,  it 
becomes  a  mere  matter  of  arithmetio,  ana  th«  pda- 
ciple  laid  down  in  The  Vancouver  is  applioaMa,  It  is 
impossible,  in  making  that  oalonlatuMi,  to  ^^^a^*^ 
the  fact  that  it  was  neoessary  ior  the  ship  to  go  into 
dry  dock  to  execute  the  repairs  meralv  beoaoae  owiag 
to  some  earlier  damage  it  was  already  nooossary  isr 
her  to  go  there.  A  tortfeasor  is  bound  to  in^»  good 
the  damase  done,  and  he  is  in  the  same  poaitioA  as  a 
person  who  is  bound  to  indemnify  anothgr.  Tks 
principle  of  The  Vancouver  applies,  and  the  < 
factor  in  these  expenses  must  be  divided 
ately  between  the  two  ships  in  default  TIm  \ 
of  the  learned  President  upon  this  point 
reversed. 

"^th  regard  to  the  daim  for  three  days' < 
the  ship  was  detained  in  dry  dock  during  tiia  wt3s 
time  for  the  purpose  of  executing  the  ropaira  readmd 
necessary  by  the  first  ooliision.  The  repaiia  reDdaei 
neoessary  by  the  collision  with  The  Hovenhmm  iTrniji 
were  executed  simultaneously,  and  those  repaiia  m 
not  detain  the  ship  in  dock  at  alL  Upon  mm  jfdUL 
the  learned  President  was  right 

BoidB,  Ii.J. — I  am  of  the  same  opinion.  Tve 
sets  of  damage  were  oooasioned  to  this  vsMai  by  tve 
collisions.  The  ooliision  with  The  Haverehetm  Ormgi 
came  second.  After  both  nnliifimif  the  yens!  wss 
taken  into  dry  dook.  While  she  was  than  tht 
damage  caused  t^  the  two  collisions  was  repaired,  h 
is  dear  to  me  that  the  vessel  was  taken  into  dook  lor 
the  purpose  of  repairing  both  sets  of  damage,  to  tibi 
the  defendants  cannot  sav  that  the  <iAft^«g  ^gm  nst 
done  for  the  purpose  of  repairing  the  iaiewi  for 
which  they  were  liable.  The  defendaati  weKelUla 
for  the  damage  caused  by  the  seoond  nnlliMon,  sei 
the  dock  was  used  for  the  purpose  of  •m^m.^i.jy  tht 
repairs  rendered  necesssry  by  that  ooUisifliuTMB- 
fore  the  dock  was  used  for  two  porpooea,  eask  sf 
which  was  neoessary  for  the  repair  of  the  paifkirin 
injury.  So  far  as  the  oommon  days  oaaote  fki 
repair  of  both  sets  of  damage  are  oonosmed,  fti 
expense  of  those  days  must  be  divided  between  sesk. 
That  seems  to  be  the  principle  laid  down  ki  Tit 
Vancouver  and  in  Buabon  Steamship  Cb.  y.  ~ 
Assurance^  and  most  explidtly  in  Lord  Brei 

judgement  in  the  latter  case.    It  is  said  that 

the  injury  inflicted  by  The  Haversham  Oramge  wm 
seoond  in  point  of  time,  a  special  prirfl^ge  etfteebn 
on  that  account  to  The  Eaversham  Grange  thst 
inasmuch  as  the  plaintiffs'  vesssl  woold  have  hni  to 
ffo  into  dry  dook  in  any  event  to  repair  tiie  daaisp 
done  by  the  first  collision,  uid  as  the  repeiia  rnnilmiil 
neoessary  by  the  seoond  ooliision  did  not  detain  hsria 
dook  beyond  the  time  occupied  in  repairing  tks 
damage  caused  t^  the  first  ooliision,  the  fizet  tort- 
feasor was  liable  to  pay  all  the  expenses  of  dry  dockb|t 
and  that  the  defendants  were  not  liable  to  pay  eay 
part  of  those  expenses.  In  other  words,  ^"^^r^^rrh  m 
the  injury  infiicted  by  The  Eaversham  Qram§t  wm 
second  in  point  of  time,  the  defendants  ought  to  have 
the  full  benefit  of  the  ship  going  into  dry  debk 
without  paying  anything  towards  it  I  cannot  agiesL 
That  oannot  m  my  opinion,  relieye  them  fkoas  Iks 
obligation  to  pay  a  due  proportion  of  ttie  expesMH  of 
dry  docking.  lagree  with  my  lord  upon  the  qnsstioi 
of  demurrage. 


YoLLItt. 


tAng.9B.i9(^.]      tfi^W]s£:Kl.ir  R£t^o&tl:tL 
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Appnl  ailmoed  in  paH. 

Solicitor  for  the  plaintiffs,  C.  E.  Harvey. 

Solidtors  for  the  defendants,  William  Crump  &  Son, 


June  8. 


From  E.  B.  Diy. 

(OoUini,  M.B.,  and  Mathew  and 

Oosens-Hardy,  L.JJ.) 

Attokney-Gbkebal  v.   London   County 

OOXTNOIL.  (a.) 

Irdand  revenue^ Income  tax — Deduction  of  tax — Interest 
on  stock — Land  charged  with  payment  o/intereet — Right 
to  deduct  tax  paid  on  annual  voiue  of  land — "  Payable 
out  of  profits  or  gains  brought  into  charge  " — Income 
Tax  Act,  1842  (5  <£;  6  Vict.  c.  35),  $.  60,  Schedule  A, 
No,  IV,,  r.  10;  a.  102 — Customs  and  Inland  Revenue 
Ad,  1888  (51  &  52  Vict.  c.  8),  s.  24,  sub-section  3. 

The  London  County  Council  raised  money  on  loan  by 
the  creation  and  issue  of  Metropolitan  Consolidated  Stocky 
which  stock  and  the  dividends  thereon  were  charged  on 
the  lands,  rents,  and  property  of  the  council,  and  in 
addition  the  stodcholders  had  the  security  of  the  rates. 
The  council  were  in  receipt  of  an  annual  income  of 
£837,000  in  cash,  consisting  of  rents  and  interest  on  loans, 
on  which  income  tax  was  paid  under  Schedules  A  and 
D  of  the  Income  Tax  Acts.  They  were  also  possessed  of 
lands  and  buildings,  which  they  occupied  themselves,  of 
the  annual  value  of  £118,000,  and  on  this  annual  value 
they  paid  income  tax  under  Schedule  A.  The  annual 
interest  on  the  Metropolitan  Consolidated  Stock  was 
£1,371,000.  The  council  used  the  whole  of  their  cash 
income  of  £837,000  towards  the  payment  of  this  interest, 
and  they  made  up  the  deficiency  ouJt  of  the  rates.  On 
paying  the  interesi  to  the  stockholders  they  deducted 
income  tax  thereon. 

Held,  that  the  council  were  entitled  to  retain  for  their 
own  use  so  much  of  t?ie  income  tax  thus  deducted  as  would 
recoup  t?iem  not  only  the  tax  which  had  been  paid  on  the 
sum  of  £837,000,  but  also  the  tax  which  they  had  paid 
on  the  sum  of  £118,000,  the  annudt  value  of  the  lands 
and  buildings  occupied  by  them. 

Judgment  of  ChanneU,  J.  ( [1904]  2  K.  B.  635), 
affirmed. 

Appeal  from  the  judgment  of  Ghannell,  J.,  on  an 
information  by  the  Attorney- General  against  the 
Xiondoii  County  CounoQ  ( [1904]  2  K.  B.  635). 

The  question  was  whether  the  London  County 
Connoil,  when  they  deducted  income  tax  on  paying 
the  interest  on  the  Metropolitan  Consolidated  Stock, 
were  entitled  to  retain  for  their  own  use  so  much  of 
the  amount  so  deducted  as  was  sufficient  to  recoup 
bhem  the  income  tax  paid  by  them  under  Schedule  A 
>f  the  Income  Tisx  Acts  upon  land  occupied  by  them. 

The  London  County  CounoQ  were  in  receipt  of  an 
mnnal  income  derived  from  interest  on  loans,  rents, 
vnd,  other  income  taxed  for  income  tax  under 
iohednlefl  A  and  D.  The  income  so  received  by  them 
or  the  year  ending  the  dlstof  March,  1901,  amounted 
o  J£897,728  10s.  M.,  and  on  that  amount  income  tax 
^BB  duly  paid.  They  were  also  possessed  of  certain 
ands  said  buildings,  which  they  occupied  themselves, 
>f  the  annual  value  of  £118,306  6s.  Id.,  and  upon  this 
nnnal  Talue  they  paid  income  tax  under  Schedule  A. 
They  sdao  possessed  a  large  source  of  income  in  their 
ov^er  of  rating,  which  was  practically  unlimited. 

The  liondoh  County  Coundl,  or  their  predecessors, 
be  Metropolitan  Board  of  Works,  had  from  time  to 
Lme   undMT  their  statutory  powers  borrowed  large 
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sums  of  money,  and  in  respect  thereof  had  created 
capital  stock,  called  the  Metropolitan  Consolidated 
Stock.  This  stock  and  the  dividends  thereon  were, 
by  statutory  authority,  to  be  charged  indifferently  on 
the  whole  of  the  lands,  rents,  and  property  belonging 
to  the  county  council,  and  on  all  moneys  raised  by 
rates  and  on  an  improvement  fund ;  and  all  moneys 
required  for  payment  of  the  dividends  on  the  stock 
and  for  the  redemption  of  the  stock  were  to  be  raised 
out  of  the  improvement  fund  and  the  metropolitan 
consolidated  rate.  The  interest  payable  to  the  stock- 
holders on  the  total  amount  of  t^e  stock  for  the  year 
ending  the  31st  of  March,  1901,  was  £1,371,633  6s.  9d. 
In  order  to  pay  this  interest  the  county  council 
had,  to  the  extent  to  which  it  exceeded  uieirNcash 
income— viz.,  £837,728  10s.  5d.,  to  resort  to  their 
power  of  ratinff  to  make  up  the  deficiency — ^via., 
£533,904  168.  4d.  The  county  council,  on  paying  the 
interest  to  the  stockholders,  deducted  the  income  tax 
thereon,  pursuant  to  section  24,  sub-section  3,  of  the 
Customs  and  Inland  Revenue  Act,  1888. 

The  matter  in  dispute  was  to  what  extent  the 
county  counoQ  were  accountable  to  the  Crown  for 
the  sum  so  deducted  by  them,  as  having  coUeoted  it 
from  the  stockholders  on  the  Crown's  behalf,  and 
to  what  extent  they  were  entitled  to  retain  it  for 
their  own  use.  The  county  council  admitted  that 
they  were  accountable  to  the  Crown  for  the  tax  on 
the  stmi  of  £415,598  10s.  3d.,  being  the  amount  by 
which  the  entire  interest  exceeded  the  total  annual 
value  of  their  property,  which  consisted  of  the  two 
sums  of  £837,728  10s.  5d.  and  £118,306  6s.  Id.  But 
they  contended  that  they  were  entitled  to  retain  to 
theLr  use  the  tax  on  the  two  last-mentioned  sums. 
It  was  decided  in  the  case  of  London  Coutdy  Council 
V.  AUomey-Qenetal,  49  W.  B.  686,  [1901]  A.  C.  26, 
that  they  were  entitled  to  retain  the  tax  on  the  sum 
of  £837,728  10s.  5d.  The  question  to  be  decided  in 
this  case  was  whether  they  were  also  entitled  to  retain 
the  tax  on  £118,306  68.  Id.,  in  order  to  recoup  them- 
selves for  the  tax  which  they  had  paid  to  the  Crown 
upon  that  sum  under  Schedule  A. 

The  county  council  relied  on  section  60  of  the 
Income  Tax  Act,  1842,  Schedule  A,  No.  lY.,  r.  10, 
which  enacts  as  follows:  "Where  any  such  lands, 
tenements,  or  hereditaments  are  subject  or  liable  to 
the  payment  of  any  rent-charge  ...  or  other 
rent  or  annual  payment  thereupon  reserved  or 
charged,  the  landlord,  owner,  or  proprietor  by  whom 
any  deduction  shall  have  been  allowed  as  aforesaid, 
ana  the  owner  or  proprietor  being  also  occupier  and 
charged  with  the  said  duties,  shall  deduct  and  retain 
out  of  every  such  rent-charge  ...  or  other  rent 
or  annual  payment  aforesaid,  so  much  of  the  said 
duties  or  payments  on  account  of  the  same  .  .  • 
as  a  like  rate  ...  on  such  rent-charge  •  .  • 
or  other  rent  or  annual  payment  aforesaid  .  •  • 
shall  by  a  just  proportion  amount  unto.'* 

By  section  102  of  the  Act  of  1842  income  tax  is 
chareeable  on  all  annuities,  yearly  interest  of  money* 
or  other  annual  payments,  under  Schedule  D,  provided 
that  in  every  case  where  the  same  shall  be  payable 
out  of  profits  or  gains  brought  into  charge  by  virtue 
of  the  Act  no  assessment  shall  be  made  upon  the 
person  entitled  to  such  annuity,  interest,  or  other 
annual  payment,  but  the  whole  of  such  profits  or 
gains  shall  be  charged  with  duty  on  the  person  liable 
to  such  annual  payment,  without  distinguishing  such 
annual  payment,  and  the  person  so  liable  to  make 
such  annual  payment,  whether  out  of  the  profits  or 
gains  charged  with  duty,  or  out  of  any  annual 
I>ayment  liable  to  deduction  or  from  which  a  deduc- 
tion has  been  made,  shall  be  authorized  to  deduct 
out  of  such  payment  the  proportional  income  tax: 
"  Provided  always,  that  where  any  creditor  on  any 
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rates  or  MMMments  not  ohargeable  by  thii  Act  as 
promts  shall  be  entitled  to  suoh  interest,  it  shall  be 
Liwfnl  to  charge  the  proper  officer  having  the 
management  of  the  aoconnts  with  the  daty  payable 
on  suoh  interest." 

The  Customs  and  Inland  Bevenue  Act,  1888,  s.  24, 
snb-seotion  3,  provides  as  follows :  "  Upon  payment 
of  any  interest  of  money  or  annuities  charged  with 
income  tax  under  Schedule  D  and  not  payable,  or 
not  wholly  payable,  out  of  profits  or  gains  broaght 
into  charge  to  such  tax,  the  person  by  or  through 
whom  sudi  interest  or  annuities  shall  be  paid  shall 
deduct  thereout  the  rate  of  income  tax  in  force  at 
the  time  of  such  payment,  and  shall  forthwith  render 
an  account  to  the  Goomiissioners  of  Inland  Beyenue 
of  the  amount  so  deducted,  or  of  the  amount  deducted 
out  of  so  much  of  the  interest  or  annuities  as  is  not 
paid  out  of  profits  or  gains  brought  into  chargi»,  as 
the  case  may  be ;  and  such  amount  shall  be  a  debt 
from  such  person  to  her  Majesty,  and  reooyerable  as 
sudi  accordingly." 

Ohannell,  J.,  held  that  the  county  council  were 
entitled  to  retain  the  tax  on  the  sum  of  £1 18,306  6fl.  Id. 

The  drown  appealed. 

Sir  Bohtrt  Firday,  A.O.^  Sir  Edward  Caraon,  8,0. ^ 
and  BowlaU,  for  the  Crown. 

Sir  Edward  Clarke^  K.C.,  Dickens,  K.O.,  and  Eyde, 
for  the  London  County  Council. 

Our*  adv,  vult. 

June  8.— CoLLnrs,  M.B.,  read  the  foUowmg  judg- 
ment of  the  court :  We  do  not  think  that  there  is 
any  dispute  as  to  the  le|;al  principles  applicable  to 
this  case.  The  puzzle  is  one  of  arithmetic.  The 
London  County  C$onncil  are  in  actual  occupation  of 
property  the  annual  yalue  of  which  is  £118,000. 
The  whole  of  their  property,  including  that  of  which 
they  are  themselyes  in  occupation,  is  charged  with 
the  payment  of  the  Metropolitan  Consolidated  Stock, 
the  annual  interest  on  which  far  exceeds  the  annual 
yalue  of  all  their  property.  The  deficit  has  to  be 
supplied  out  of  the  rates.  The  London  County 
Council  haye  bem  assessed  to  income  tax  under 
Schedule  A  in  respect  of  the  annual  yalue  of  the  pro- 
perty so  occupied  oy  the  council  themselyes,  and  haye 
duly  paid  it.  They  claim  to  retain  an  equiyalent 
amount  out  of  the  sum  deducted  for  income  tax  from 
the  diyidends  paid  to  the  holders  of  the  Metropolitan 
Stock.  The  C&own  disputes  their  right  to  such  reten- 
tion, and  claims  a  sum  of  £5,913.  Channell,  J.,  has 
decided  against  the  Crown,  who  now  appeals.  The 
Crown  contends  that  the  case  falls  under  the  last 
proyiso  in  section  102  of  the  Income  Tax  Act,  1842, 
and  is  coyered  by  the  decision  of  the  Court  of  Session 
in  Scotland  in  Aberdeen  Oommi$$ionera  y.  BuieeU,  17 
Bettie,  942.  It  is  said  on  behalf  of  the  Crown  that 
the  interest  in  this  case  has  been  paid  out  of  the  rates, 
in  respect  of  which  no  income  tax  has  been  paid,  and 
there  is  therefore  no  more  right  in  the  council  to  keep 
in  their  own  pockets  the  amount  retained  from  the 
diyidends  than  there  was  in  the  case  dted,  and  that 
in  both  cases  the  public  authority  merely  collected  for 
the  Crown,  and  cannot  discharffe  themselyes  except 
as  proyided  by  section  24,  sub-section  3,  of  the 
Customs  and  Inland  Beyenue  Act,  1888,  by  showinsr 
that  the  payment  of  diyidend  was  itself  made  out  m 
profits  or  gains  brought  into  charge,  which  in  the  cir- 
cumstances Ihey  cannot  do.  The  contention  on  the 
other  side  is  that  the  case  is  distinguishable  from  Aber^ 
deen  Commie$ionera  y.  RuaeeU,  inasmuch  as  in  that  case 
the  borrowed  money,  which  represented  the  cost  of  the 
buildings  assessed,  was  not  charged  upon  the  build- 
ings, but  only  upon  the  rates,  whereas  here  there  is  a 
charge  upon  the  property  itself  for  interest  greatly 
exceeding  its  annual  wue ;  that  in  point  of  fact  there 


was  no  taxable  annual  yalue  in  the  propetty  at  •&  in 
the  hands  of  the  council  inasmuch  as  tha  dtarga  fsr 
exceeded  the  benefit  enjoyed;  and  that  theretes 
the  ooundl,  in  recouping  themsehres,  as  they  bays 
done,  to  the  amount  that  they  had  been  compiled  to 
pay  under  Schedule  A,  could  not  be  oalisd  upon  to 
hand  the  sum  back  to  the  Crown,  who  had  wlxmAf 
receiyed  from  them  an  equiyalent  sum  under  Seiiadali 
A,  to  which  they  had  no  right.  It  is  dear  from  the 
decision  of  tiie  House  of  Lords  in  Londtm  Oomt^ 
Ooundl  y.  AUomey'(hneral  that  inoome  tax  vate 
Schedule  A  can  be  deducted  as  well  as  undar  Soliadak 
D,  and  it  is  equally  dear  from  section  60.  rola  Ha 
lY.,  sub-rule  10,  as  explained  by  Lord  Davey  is 
that  case^  that  the  real  income  of  an  owner  of  ineos- 
bered  property  is  the  annual  income  of  the  pcoperty 
less  the  interest  on  the  incumbrance,  and  thas  tbt 
Crown  cannot  demand  the  tax  twioe  cm  the  saat 
income.  It  follows  therefore  that  the  Grown,  kayiag 
recdyed  income  tax  once  under  Sohedola  ▲  oo  tba  foU 
annual  yalue  of  the  property  in  questioo,  oan  haye  so 
possible  riffht  to  recdye  it  a  second  time.  It  is  tra^ 
as  contended  by  the  Crown  and  pointed  out  by 
COianndl,  J.,  that  the  London  Counl^  Oooneil  havt 
in  fact  been  obliged  to  find  out  of  the  rates  tba  sm 
of  £118,000,  which  is  treated  as  the  amraal  yalasof 
thdr  occupation,  and  that  in  that  sense  the  ^yidsd 
out  of  whu)h  income  tax  has  been  dednoted  has  bea 
pdd  out  of  a  fund  not  ^'brought  into  charge  **  w&ha 
section  24,  sub-section  3,  of  the  Customs  and  Uvd 
Beyenue  Act,  1888.  But  it  was  out  of  that  fmd 
that  they  had  already  pdd  the  income  tax  wmmmi 
on  them  under  Schedule  A,  and  the  sobstanoe  oi  thi 
matter  is  that  there  is  no  further  sum  due  from  iktm 
to  the  6rown.  The  appeal  must  be  dismiaaad. 
Appeal  dismiued, 

Solidtor  for  the  Crown,  SolicOor  o/Iniand 
Solidtor  for  the  defendants,  W^  A.  BlaxUmd. 


Still  ttOttd  Of  9WttCf. 


Kekewich,  J, 


.! 


April  12,  13,  14 ;  May  2«l 


BONNABB  V.   DOTT.  (o.) 

Money-lending — Bu$ine$$  — •*  Primary  obfed**-^  Gb»- 
pany  promoting — Advancing  money — Banut  of  itsra 
— ImpecuniouB  person  —  '*  Harsh  and  wsamseiamAt 
bargain^'^Money-lenders  Ad,  1900  (63  «ife  64  Hd. 
c.  51),  s.  6. 

When  a  lender  is  in  (he  hahii  of  lending  momey  tr 
impecunious  persons  who  are  engaged  in  jii  vm0ti»s 
companies  and  taking  shares  in  such  ffimpnmies  /rem 
them  by  way  of  bonus  for  so  doing,  withtmi  the  mmm 
so  advanced  being  necessarily  lent  to  fariliU^  CiW 
promoting  of  such  companies,  such  a  lender  is  a  "ii; 
lender  "  within  the  meaning  of  the  MoneyAemden  A^ 
1900. 

Where  the  amount  of  such  bonus  has  no  aiiwftiiaiiTi 
relation  to  the  accommodation  rendered^  UU  tt  Jlrni 
arbitrarily  with  more  regard  to  the  nteessitim  ef  ^ 
borrower  than  the  risks  which  the  vendor  raas,  tke  «■«< 
wiU  order  the  transactions  to  be  reopened,  on  tko  i 
that  tliey  are  "  harsh  and  unconscionable,*^ 

Witness  action. 

The  plaintiff  sought  to  set  aside  certain  \ 

(a.)  Beported  by  C.  W.  Msa2>,  Esq., 
Law. 
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in  regtrd  to  loMii  whiob  he  had  had  from  the 
defenaant  on  the  ground  that  they  were  harsh  and 
nnoonioionable  under  the  Money-lenders  Aot,  1900. 

The  defendant  desoribed  hlnuself  as  a  colliery  pro- 
prietor, a  director  of  pnbUc  companies,  and  a 
speoolstor  in  mining  shares.  He  had  no  office  of  his 
own,  bat  had  a  seat  in  his  brother's  office.  He  was 
not  registered  as  a  money-lender  under  the  Act  of 
1900,  and  alleged  that  his  money-lending^  was  only 
incidental  to  and  in  connection  with  his  company 
promoting  and  specolation  in  shares,  and  that  he  was 
not  a  "money-lender"  within  the  meaning  of  the 
Money-lenders  Act,  1900. 

By  section  6  of  that  Act :  ''  The  expression  money- 
lender •  .  •  shaU  include  every  person  whose 
business  is  that  of  money-lending,  or  who  advertises 
or  snnonnces  himself  or  holds  himself  out  in  any  way 
as  carrying  on  that  business ;  but  shall  not  include 
...  (J)  anv  person  bond  fide  carrying  on  the 
bnsmess  of  banking  or  insurance,  or  bond  fide  carrying 
on  any  business  not  having  for  its  primary  object  the 
lending  of  money  in  the  course  of  which  and  for  the 
purposes  whereof  he  lends  money." 

T&e  plaintiff  was  a  company  promoter  and  an 
undischarged  bankrupt. 

In  1903,  being  in  need  of  money,  the  plaintiff 
borrowed  £50  from  the  defendant,  and  subsequently 
further  sums  were  advanced  by  the  defendant  to  the 
plaintiff,  the  total  sums  so  borrowed  amounting  to 
Jb940. 

For  these  advances  the  plaintiff  gave  the  defendant 
various  promissory  notes  and  Imls  of  exchange. 
These  notes  and  bills  were  renewed  from  time 
to  time,  and  ultimately,  in  June,  1904,  the 
plaintiff  gave  the  defendant  two  promissory  notes 
for  £840  and  £200  at  two  months,  making  together 
a  sum  of  £1,040,  the  £100  in  excess  of  the  debt 
being  a  cash  bonus  to  the  defendant  In  addition 
the  plaintiff  also  gave  by  way  of  bonus  or  considera- 
tion for  these  loans  and  renewals,  1,100  shares  in  the 
Manioa  Oopper  Oo.  (Limited)  and  3,700  shares  in  the 
Dayleeford  Qold  Mine  (Limited),  and  an  undertaking 
to  deliver  4,800  shares  in  the  Victorian  Oomish  GK>ld 
Mines  (Limited).  The  plaintiff  valued  these  shares  at 
£6,000,  but  tlM  defendant  disputed  this  valuation 
and  alleged  that  these  shaMs  were  practically 
valueless  at  the  time  he  received  them. 

The  plaintiff  now  brought  this  action  for  relief 
under  the  Money-lenders  Act,  1900,  on  the  ground 
that  the  transactions  were  harsh  and  unconscionable, 
ind  graying  that  they  might  be  reopened,  and  that 
le  might  be  relieved  from  payment  of  any  sum  in 
»xoesfl  of  what  mif^ht  be  adjudged  by  the  court  to  be 
'airly  due  from  hmi  to  the  defenduit  for  principal, 
nterest,  and  costs,  and  claimed  an  cnrder  for  the 
etom  to  him  of  the  shares  and  the  undertaking  to 
leUver  on  his  submitting  to  pay  what  should  be 
djudged  to  be  fairly  due  from  him  to  the  defendant. 

P.  Ogden  Lawrence^  K.C.^  Oore-Broume,  K,0.,  and 
^emon,  for  the  plaintiff.^The  defendant  is  a  money- 
ander  as  defined  by  the  Act,  and  does  not  come 
dthin  the  exceptions  mentioned  in  section  6.  His 
inaineas  was  really  money-lending,  and  not  dealing  in 
hares.  These  transactions  are  harsh  and  un- 
onaoionable  having  re^d  to  the  relations  between 
tiese  parties,  the  necessities  of  the  plaintiff,  and  the 
ust  thmt  he  was  wholly  in  the  def endsnt's  power,  and 
le  fact  that  these  bonuses  as  given  have  no  ascertain- 
Ue  relation  to  the  value  of  the  advances  uumIc. 

Bobaon,  K,C.,  and  J.  B,  M<Uhew$,  for  the  defendant. 
-Thesw  advances  were  all  made  in  connection  wiUi 
[unpaniea  which  the  plaintiff  was  promoting,  and 
rith  trafficking  in  shsMS.  The  defendant  is  within 
Koeptum  (d)  of  seotioii  6  of  the  Act    Having  regard 


to  the  risks  run  by  the  defendant  the  bonuses  which 
he  received  were  not  excessive,  and  the  court  will  not 
interfere. 

April  15.— Kekbwioh,  J.— On  the  first  question  I 
find  that  the  defendant  had  lent  money  again  and 
again,  and  he  wrote  letters  according  to  the  usage  of 
money-lenders  as  to  the  manner  bom,  but  that  of 
itself  is  not  sufficient  to  constitute  the  defendant  a 
money-lender  within  the  meaning  of  the  Act.  To 
come  within  the  Act  he  must  not  merely  be  a  man 
who  lent  money,  but  a  man  whose  business  it  was  to 
lend  money.  Was  the  defendant's  business  that  of 
mon^-lending  F  When  asked  in  the  witness  box  to 
describe  his  various  businesses  he  enumerated  three. 
He  said  that  his  first  business  was  that  of  coUieij 
proprietor.  That  was  not  naturally  connected  with 
money-lending.  His  second  bosioess,  he  said ,  was  that 
of  director  of  public  companies,  but  he  did  not  inform 
the  oourt  of  what  class  ox  oompanies  he  was  director 
or  what  he  did  in  that  capacity.  I  am  not  sure 
whether  that  can  be  properly  described  as  a  business 
at  all.  His  third  business,  he  said,  was  that  of  specu- 
lator in  mining  shares,  especiallv  of  West  Austoilian 
shares,  and  in  connection  with  that  buidness  he  said 
that  he  had  from  time  to  time  lent  money.  Assum- 
ing that  to  be  so,  the  defendant  misht  come  within 
the  exception  (d)  in  section  6.  [His lordship  read  the 
exception  in  question,  and  continued :]  That  was  the 
defendant's  contention.  He  said:  "I  carry  on  the 
business  of  speculating  in  shares  of  companies,  and  in 
connection  with  that  business  I  from  time  to  time  lend 
money.  I  do  not  carry  on  the  business  of  money- 
lender." Now  I  have  before  me  the  evidence  of  a  great 
many  gentlemen  to  whom  the  defendant  had  from 
time  to  time  lent  money.  I  take  these  cases  merelv 
as  samples,  and  I  assume  that  aU  other  cases  which 
have  been  brought  to  my  notice  are  of  a  similar  charac- 
ter. They  are  all  of  a  certain  dass.  The  defendant 
depended  upon  the  character  of  these  transactions  to 
support  the  view  that  he  came  withhi  the  exception 
mentioned  in  clause  (d)  of  section  6  and  was  not  a 
money-lender.  He  alleged  that  he  lent  money  to 
promoters  of  oompanies  and  in  connection  with  the 
companies  which  were  bemff  promoted,  and  that  that 
was  the  only  way  in  which  he  lent  money.  The 
defendant  has  no  office  of  his  own,  but  he  had  a  seat 
in  an  office  belonging  to  his  brother,  and  he  went 
about  the  city  calling  on  persons  who  required 
asaistanoe  and  who  were  concerned  in  promoting 
oompanies,  and  therefore  came  within  the  purview  of 
what  he  called  his  busmess.  It  was  possible  that 
there  might  be  strictly  a  business  such  as  the  defend- 
ant described — ^viz.,  advancing  monevs  to  persons 
engaged  in  floating  companies  for  the  purpose  of 
enabling  them  to  float  the  oompanies  in  which  they 
were  interested  and  acquiring  the  necessary  shares. 
That  is  just  conceivable,  though  practically  speaking 
I  do  not  think  it  probable.  The  defendant  wishes 
the  oourt  to  understand  that  that  was  the  only  way  in 
which  he  lent  money.  But  on  the  evidence  I  do  not 
find  one  single  transaction  of  that  kind.  What  the 
defendant  has  done  is  to  lend  money  to  persons  who, 
like  the  plaintiff,  were  impecunious  and  wanted  money 
for  their  own  private  purposes.  It  is  true  that  in 
every  case  the  borrower  was  concerned  in  company 
promoting  and  was  willing  to  give  to  the  defoidant  a 
bonus  in  shares  or  an  interest  in  the  company  which 
he  was  promoting  as  compensation  for  money 
advanced,  but  in  every  case  the  money  was  lent 
to  an  impecunious  person  and  was  not  necessarily 
lent  to  fadlitate  the  business  of  promoting  oompanies. 
There  was  no  evidence  to  show  that  the  defendant 
took  pains  to  see  that  the  money  was  applied  to  any 
such  purpose     He  advanced  money  to  the  needy 
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borrower  and  took  by  way  of  boniia  sbarea  or  bti 
nndertfttbg  to  give  ahaream  aome  cotnpany  in  whiob 
the  borrower  was  iut  ores  ted.  He  was  not  carry  in  p 
on  the  business  of  traffictinR  in  sbarei  and  landing 
money  in  connection  therewith,  but  was  cnrrying  on 
the  busitiesi  of  a  money-lender  and  acquiring-  shares 
in  oonneotion  with  that  baHinesB,  [His  lordship 
res  erred  judgment  on  the  rest  of  the  case.] 

May  10.— Having  concluded  at  the  trial  that 
the  defeudaut  carries  on  busine^a  as  a  money-lender 
within  the  n^eaning  of  the  Act  of  19U0  (a  conclusion 
which  further  reflection  kaa  abundantly  confirmed), 
it  now  temains  to  consider  whether  the  circumatances 
attending  the  bargain  or  aeriea  of  bargains  with  the 
plaintiff  are  auch  as  to  justify  the  court  in  reopening 
the  traniactions  between  them.  This,  of  course, 
df panda  on  the  applioation  to  the  facts  of  the 
provisions  of  the  first  aettion  of  the  Act.  It  ia 
well  in  the  first  instance  to  have  clearly  before  one*s 
mind  the  poaitiocs  of  plaintiff  and  defendant  and 
their  relation  to  on©  another.  First  as  r'^gards  the 
defendant.  He  describea  himself  as  a  director  of 
public  corcpaniefl  and  a  spfrculatcrin  shares,  especially 
mining  (jharea,  and  of  thoi^e  more  particularly  West 
Australian  mining  shares.  He  goes  about  the  city  call- 
ing on  thoae  who  need  his  asaistance  (they  sf^ldom  or 
never  call  upon  him),  but  preferring,  it  not  ei.ci naively 
selecting,  those  who  are  engaged  in  prrmoting  com- 
panies or  have  such  an  interest  in  thtir  promotion  as 
gives  thetn  a  title  to  shares.  He  advancta  such  men 
money  to  meet  their  urgent  needa,  taking  from  them 
bills  over  short  periods,  and  by  way  of  remuneration 
a  bonus  in  the  shape  of  shares.  His  knowledge 
acquired  as  a  director  and  speculator  must  be  in- 
valuable to  him  in  determining  what  shares  he  will 
accept  and  how  many  will  make  a  bonus  adequate  to 
the  advance  in  each  particular  case.  It  may  be  taken 
for  granted  that  aa  he  demands  no  security  and  is 
always  deajing  with  impecunious  people  he  satis- 
fied himEelf  before  completifig  a  transaction  that 
the  shares  oft'ered  ai  a  bonus  have  at  least  a  reason- 
able proifiiaH  of  ultimate  value.  He  keeps  a  con- 
siderable balance  available  at  his  bank  ;  but^  as  usual 
with  his  fraternity,  always  insiflts  on  the  difficulty  of 
finding  the  money  required ,  ar;d  lends  only  a  email 
aum  at  a  time.  He  ia  urgent  in  his  demands  for 
repay  metit  at  the  appointed  time  and  does 
not  tefiitate  to  take  proceedings  to  enforce  bis 
rightEii.  Turn  to  the  plainiiU'.  He  may  be  a 
shrewd  m*n  of  business,  but  up  to  the  data  o£  the  fall 
of  the  curtain  on  the  drama  which  h*ifl  been  repre- 
sented before  me  he  bai  not  been  successful ,  He  ia 
an  undi* charged  bankrupt  constantly  in  need  of  money 
to  meet  hia  ordinary  expenses,  quite  at  a  loaa  to  defray 
the  coat  of  ft  sudden  demand  for  medical  attendance  on 
hjs  wife  and  daughter,  and,  to  use  hia  own  Unguage. 
*'  helpless/'  **  simply  in  despair,''  and  *'  beside  him- 
self." In  November,  1900,  he  became  the  tenant  to 
the  defendant  of  an  of&ce  at  the  nominal  rent  of  i!  1 25, 
payable  monthly.  From  the  flrnt  he  was  unable  to 
pay  the  rent,  and  in  June,  HiOl,  he  commeuced 
borrowingi  From  that  time  forward  xmXiX  September, 
1901,  he  continued  to  borrow,  and  oxi  each  occasion 
hH  gave  bills  which  were  from  time  to  time  renewed* 
Throughout  the  ppriod  ha  had  no  means  of  meeting, 
and  apparently  no  prospect  of  meeting  those  bills,  but 
it  was  necessary  for  him  to  go  on  borrowing  and  rt^- 
newing,  because  a  rupture  with  bii  creditor,  the 
defendant,  would  have  taken  him  again  into  the 
Bankruptcy  Court  and  deprived  him  of  the  hope 
throughout  entertained,  that  the  ihaTea  which  he  had 
or  which  were  coming  to  him  would  ultimately  prove 
valuable.  Hia  only  basin  ass  seems  to  have  been  of 
tMi  charactei^vi^^.j  he  waa  engaged  with  others  in 


the  promotion  of  companies,  such  ptomotioiii  \m% 
effected  by  forming  syndtcatei.  ^keie  lyndiflitai 
brought  out  the  promoted  companies,  ind  m  xi- 
muneration  for  their  services  obtained  aUoiiMt 
of  a  large  number  of  shares  in  sooh  compniiM. 
which  in  due  course  were  distfibnled  amoDg  tk 
members  of  the  syndicates.  SometimeB  then  wm 
delay  in  the  allotment,  sometitnM  in  the  dii- 
tribution,  but  time  and  patience  were  alfiyi 
required  for  the  realization  of  the  ibaiw.  It  gM 
without  saying  it,  that  when  onoa  theie  two  an 
were  brought  together  one  was  entirely  ixnd»  tbi 
influence  and  control  of  the  other.  It  wii  the 
business  of  the  defendant  to  keep  the  plaintiff  aloo^ 
and  it  was  the  urgent  need  of  the  plaintiff  to  behpt 
on  foot  on  any  terms.  It  was,  of  ooone,  ^ 
possible  for  the  business  of  lending  and  bonowingto 
be  transacted  between  them  on  fair  tenni;  hut tk 
temptation  was  great  on  the  one  side  to  ezict  luob 
termi,  and  there  could  be  no  power  of  r«Bit«i» 
[Hia  lordship  referred  to  the  evidence  and  foondMi 
frtct  that  there  was  proof  of  serero  and  i«p« 
pressure,  and  continued  :]  Bearing  in  mind  w^w 
plaintiff  had  no  means  of  payment,  no  tf^Mttm 
prospect  of  having  such  means,  and  no  leoantfli 
offer,  the  defendant  would  have  been  joftifitd  is 
asking  or  accepting  large  bonuses,  and  ODe  ™"*** 
readily  conclude  that  those  actually  asked  Iccw 
accepted  were  excessive.  Before  conaidenng  wh»« 
they  were  excessive  or  not,  it  is  well  to  inqnin  kw 
they  came  to  be  given,  because  the  defendant  ma* 
that  it  was  the  voluntary  act  of  the  plainti£^  ""^*u 
there  was  no  exaction  on  his  part.  ItmaywdlJ^ 
and  probably  is,  true  in  the  first  instanoe  atlmt,"! 
plaintiff  offered  a  bonus  in  shares,  and  the  offer  aif 
have  been  made  without  any  suggestioo  oo  tbt  pin 
of  the  defendant.  I  doubt,  however,  whetiw  Hf 
such  offer  could  be  strictly  termed  voluntary,  tadl* 
certain  that  there  was  no  voluntary  offsr  ia  ^  *5 
transactions.  Even  if  the  amount  of  the  bonus  wmW 
by  the  plaintiff,  I  have  no  doubt  that  it  wis loW 
because  he  well  knew  that  nothing  less  would  V? 
the  defendant,  and  that  the  question  whe4b«  tM 
amount  of  any  particular  bonus  waa  fixed  byooB* 
father  is  merely  one  of  words  and  not  of  wfc*^^ 
Tne  bonus  given  in  each  case  was  the  pneeatiwt 
the  defendant  was  prepared  to  furnish  the  W9*J* 
accommodation.  The  serious  qnestion  is  whstbtf** 
bonuses  were  excessive— that  is,  out  of  pwporhosJJ 
the  advances  made  and  the  risks  incaned  ty^ 
defendant*  If  the  shares  were  really  valiiel««--*|| 
is,  if  no  money  could  be  obtained  for  them,  and  tM» 
was  no  reasonable  prospect  of  obtaining  anyafl^ 
for  them — there  can  be  no  question  of  exosMt  ** 
caun  ..t  arrive  at  any  product  by  mnltiplying  notWC 
even  indefinitely.  It  ii  absurd  to  suppose  ttit  ■• 
shares  were  valueless  in  this  aenee^  No  one  cm  ojj 
cliide  from  the  correspondence  and  evidenos wMt*| 
defendant  advanced  money  or  renewed  *"•  W* 
mere  good  nature  \  be  did  it  as  a  matter  of  boBB* 
He  may  have  committed  gross  mistakes  in  oilesl*^ 
but  he  must  have  calculated  that  sooner  or  W*^ 
would  get  something  out  of  the  shares,  and  hs  ■* 
have  believed,  as  of  course  he  hoped,  thatthsssBM*! 
companies  would  ultimately  prove  soooesi^il  ■  ^ 
eenue  that  their  shares  would  become  ^h**^^  2 
the  other  hand,  it  is  impossible  to  bdiefS  thsl  ^ 
plaintiff  would  have  given  away  «o  ^■'P'^^ 
of  shares  if  he  could  have  then  "■P^^fJ! 
them  at  a  price  which  would  h»'«  'SSS! 
him  sufficient  to  satisfy  his  urgent  needi,^  M*^ 
it)g  that  of  meeting  the  defendant's  ^•■J'* 
TCe  plaintiff  has  endeavoured  to  show  that  thSPj* 
or  some  of  them,  were  saleable,  if  not  ^  J^*^!^ 
by  negotiation ;  and  no  doubt  tnasaotioBi  ■*  ■'" 
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•haret  took  plaoe  irom  time  to  time.  They  may  be 
asiuned  to  be  valuable  now  and  to  have  been  yalu- 
able  before  writ  iftned ;  but  I  cannot  satiBfy  myself 
from  the  eridenoe  that  any  of  the  aharei  were  vala- 
able  at  any  partioolar  time  ooyered  by  the  tranaaotioni 
in  queition  m  the  sense  that  the  shares  given  as  bonai 
oomd  have  been  disposed  of  at  a  prtoe  oapable  of 
ascertainment.  lampressedonbehalf  of  the  plaintiff 
with  a  subscription  for  Manioa  shares  for  a  gentle- 
man in  good  financial  position,  but  it  is  impossible 
to  aoc^t  that  subscription  as  indicating  the  price 
obtainable  for  the  shares  by  any  person  desiring  to 
dispose  of  them,  and  I  doubt  whether  it  was  reimy  a 
oommerdal  transaction.  On  the  other  hand,  it  is 
reasonably  clear  that  the  shares  had  throughout  a 
speculatiye  value,  b^  which  phrase  I  mean  tlmt  to  those 
who  made  it  a  busmess  to  speculate  in  mining  shares 
and  to  learn  the  position  of  mining  companies  and 
their  properties,  those  shares  possessed  the  attraction 
of  prospectiye  merit  of  which  there  was  reasonable 
antusipation.  And  I  have  no  doubt  that  at  the  dates 
of  the  later  transactions  between  the  plaintiff  and 
defendant  this  anticipation  was  more  and  more 
reasonably  entertained.  The  defendant,  then,  was 
receiving  his  largest  bonus  just  when  those  of 
earlier  dates  were  promising  to  be  remunerative 
and  there  was  less  reason  to  insist  on  them.  I  bdLieve 
the  plaintiff's  evidence,  which  is  consistent  with  the 
oorren>ondence  and  idl  the  droumstances,  that  the 
defendant  required  as  a  condition  of  financial  assist- 
ance a  liberal  participation  in  shares.  I  cannot  say 
that  the  shares  given  by  way  of  bonus  on  any  psr- 
tioular  transaction  were  worth  a  certain  amount.  I 
cannot  fix  their  value  even  approximately,  and  there- 
fore I  cannot  conclude  that  the  value  of  ^e  bonus  was 
out  of  proportion  to  the  accommodation  rendered,  but 
my  view  is  that  the  defenduit  demanded  and  exacted 
a  bonus  fixed  arbitrarily  for  his  own  purposes  and 
without  any  stated  asoertaiuable  proportion  to  the 
iooommodation  rendered.  He  took  a^rantage  of  the 
plaintiff's  necessities  to  insist  on  appropriating  to 
tiimself  a  large  number  of  shares  which  he  hoped  and 
believed  womd  ultimately  .(and  he  could  afford  to 
wait)  turn  out  to  be  a  suoMssful  speoidation.  Under 
&ese  drcumstanoes  I  should  be  prepared  to  hold  that 
the  amounts  charged  for  these  bonuses  were  "  exces- 
dve  *'  within  the  meaning  of  the  Act,  but  I  recognise 
I  difficulty  which  may  press  on  others  more  than  on 
nyself  in  the  construction  of  the  word  «  excessive." 
[t  may  be  said  to  connote  a  datum  point  or  line,  and 
IS  I  am  unable  to  fix  any  such  point  or  line  it  maybe 
laid  that  there  is  none  which  it  capable  of  being 
ixoeeded.  But  I  have  no  hesitation  in  holding  that 
he  transactions  were  "harsh  and  unconscionable," 
ind  that  therefore  they  ought  to  be  re-opened. 

It  remains  to  be  considered  on  what  terms 
Ms  should  be  done.  The  plaintiff  admits  having 
>f  the  defendant  sums  amounting  to  £940,  and  on 
ihe  last  renewed  transaction  he  gave  the  defendant 
iromissc^  notes  or  bills  (I  am  not  certain  which)  for 
Bl,040.  Tlie  additional  £100  represented,  according  to 
he  plaintiff's  statement,  a  cash  bonus  to  the  defendant 
That  standing  alone  is  not  unreasonable,  and  seeing 
hat  the  defendant  will  have  to  give  up  tiie  shares  he 
>nght  to  be  allowed  to  retain  this.  The  plaintiff  must 
herefore  pay  £1,040. 

Then  comes  the  queition  at  what  rate  interest  ought 
o  be  calculated  on  the  advances.  In  Saunders  v. 
^ewhold,  63  W.  B.  162,  [1906]  1  Oh.  260,  I 
Ilowed  the  money-lender  interest  at  the  rate  of  ten 
»er  cent,  and  with  that  the  Oourt  of  Appeal  expressed 
\o  dissatisfaction,  though  perhaps  under  the  dr- 
mnstances  of  that  particular  case  it  was  sufficiently 
;enefous.  The  oroumstances  here  are  entirely 
ifliorent,  and  it  woidd  be  wrong  to  compel  a  money- 


lender to  accept  interest  at  that  rate  on  loans  made 
to  a  needy  person  without  security.  The  plaintiff 
must  therefore  pay  at  the  rate  of  twenty  per  cent., 
and  if  the  amount  cannot  be  agreed  on  an  account 
must  be  directed.  The  shares  must  be  released.  I 
have  not  in  the  above  judgment  referred  to  any 
authorities,  because  they  are<S  little  or  no  use  except 
as  indicating  the  general  view  which  guides  the  court, 
and  there  is  no  case  the  facts  of  whidi  are  at  all  like 
this  one.  The  most  recent  oaie  is  Saunden  v.  Newbold 
already  mentioned.  There  is  a  short  note  on  that  in 
the  April  number  of  the  Law  Quarterly  Review. 
With  the  criticism  in  that  note,  not  excepting  the 
concluding  remarks,  I  on  reflection  concur. 

It  follows  that  the  counterclaim  fails,  and  I 
think  it  better  altogether  to  avoid  the  question  raised 
thereon — ^viz.,  wheUier,  insomuch  as  the  defendant  is 
a  "  money-lender "  within  the  meaning  of  the  Act 
and  has  not  complied  with  the  provisions  of  the  Act 
respecting  registration,  he  is  oompetent  to  sue  for 
debt  inciured  in  a  moneylendmg  transaction.  The 
defendant  must  pay  the  costs  of  the  action  and 
counterclaim. 

Solicitors,  John  Vernon^  Bcn^  dt  Stephen;  Morton 
A  Patterson. 


iv.     ) 


April  3,  4,  14. 


Ohan.  Div. 
Warrington, 

BoBiNSON  PBiNTma  Oo.  (LtioTBD)  V.  Ohio 
(LnciTBD).  (a.) 

Company  —  Debentures  —  Receiver  —  Assets  charged  hy 
receiver — Receiver  agent  of  dehenturt^holders^Personal 
liahility  of  debenture-holders  and  receiver^Principal 
and  agent. 

Dsbenture^holders  were  given  power  to  appoint  a 
receiver  to  take  possession  of  the  assets,  carry  on  the 
business^  sell  the  property,  make  any  arrangements  he  should 
think  advisable  in  the  interests  of  the  debenture-holderSt 
and  amply  moneys  received  to  certain  specified  purposes. 
Bui  the  debentures  did  not  provide  that  the  receiver  was 
to  be  the  agent  of  the  mortgagors.  A  receiver  appointed 
under  this  pouw  made  an  agreement  ufith  the  plaintiffs 
whereby  he  assigned  to  them  book  debts  of  the  company  in 
consideration  of  their  doing  certain  work  for  the  com- 
pany. Subsequently  the  debenture-holders  apooinied 
another  receiver  in  the  place  of  the  first  one.  The  new 
receiver  repudiated  tJie  agreement,  but  offered  by  letter  to 
pay  the  plaintiffs  for  certain  work.  The  ufork  was  done 
but  not  paid  for. 

Held  {following  In  re  Yimbos  (Limited),  48  W.  R. 
620,  [1900]  1  Ch.  470),  that  the  receiver  was  the  agent 
of  the  debenture-liolders  ;  that  he  had  authority  to  pledge 
the  assets  in  priority  to  the  debentures;  that  the  agree- 
ment  was  a  valid  assignment  of  book  debts  paid  to  the 
receiver  during  his  agency  so  far  as  was  necessary  to 
secure  payment  to  the  plaintiffs  ;  that  the  plaintiffs  were, 
therefore,  entitled  to  have  the  money  received  in  respect  of 
these  debts  paid  over  to  them;  that  t?ie  debenture-holders 
were  themselves  personally  liable  to  pay  the  plaintiffs  the 
amount  due  to  them;  and  that  the  Hcond  receiver  was, 
by  ths  terms  of  his  letter,  personally  liable  to  pay  for  the 
work  thereby  ordered* 

This  was  an  action  brought  against  Ohio  (Limited) 
for  work  done,  against  the  rcMverof  the  assets  of 
Ohio  (limited)  (appointed  by  holders  of  debentures  of 
that  company),  and  against  the  debenture-holders 
themselves. 

The  plaintiflii  claimed  a  charge  on  all  advertising 
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book-debts  belonging  to  Ohio  (Limited),  or  to  the 
receiver  until  the  aocoont  due  to  them  6y  the  oom- 
pany  wai  paid,  and  they  also  daimed  that  the 
reoeiver  ana  the  debenture-holders  were  personally 
liable  to  pay  the  amount  due. 

The  two  main  questions  for  decision  were,  first, 
whether  the  plaintms  were  entitled  in  priority  to  the 
defendants  0*Malley,  Fuller,  and  Mustart,  holders  of 
debentures  in  the  defendant  company,  to  reoeiye 
certain  moneys  due  from  advertisers  in  a  paper  called 
Chic;  and,  secondly,  whether  the  three  defendants 
were  personally  liable  for  the  moneys  due  to  the 
plaintifiiB. 

In  May,  1904,  the  plaintiffs  were  printing  Chic  ior 
the  company  upon  certain  terms  expressed  in  a  letter 
of  the  5th  of  March,  1904.  The  cootipany  had  issued 
debentures  to  the  amount  of  £4,700,  and  they  were 
then  all  held  by  0*Malley  and  Fuller ;  Mustart  had 
since  acquired  some.  The  debentures  were  all  in  the 
same  form,  and  contained  a  charge  on  the  undertaking 
of  the  company  and  on  all  its  property  present  and 
future,  including  its  uncalled  capital  for  the  time 
being.  The  conditions  indorsed  contained  the  follow- 
ing material  provisions:  "(6)  Tbe  principal  moneys 
hereby  secured  shall  immediately  become  payable  (o)  if 
the  company  makes  default  for  a  period  of  six  calendar 
months  in  the  payment  of  any  interest  hereby 
secured,  and  the  registered  holder  hereof  before  such 
interest  is  paid  by  notice  in  writing  to  the  company 
calls  in  stush  principal  moneys;  or  (b)  if  an  order 
is  made  or  an  effective  resolution  passed  for  the 
winding  up  of  the  company.  (7)  At  anv  time 
after  the  principal  monevs  hereby  secured  become 
payable,  the  registered  holder  of  tnis  debenture  may, 
with  the  consent  in  writing  of  the  holders  of  the 
majority  in  value  of  the  outstanding  debentures, 
appoint  by  writing  any  person  or  persons  to  be  a 
receiver  or  receivers  of  Uie  property  charged  by  the 
debentures,  and  such  appointment  shall  be  as  effec- 
tive as  if  all  the  holders  of  debentures  had  oonourred 
in  such  appointment.  And  a  receiver  so  appointed 
shall  have  power  (1)  to  take  possession  of  the 
property  charged  by  the  debentures ;  (2)  to  carry  on 
or  concur  in  carrying  on  the  business  of  the  company ; 
(3)  to  sell  or  concur  in  selling  any  of  the  property 
charged  by  the  debentures ;  (4)  to  make  any  arrange- 
ment or  compromise  which  he  shall  think  eoqpedient 
in  the  interests  of  the  debenture-holders.  And  all 
moneys  received  by  such  receiver  shall,  after  pro- 
viding for  the  matters  specified  in  the  first  tnree 
paragraphs  of  sub-section  8  of  section  24  of  the  Oon- 
veyandDg  and  Law  of  Property  Act,  1881,  and  for 
the  purposes  aforesaid  be  applied  in  or  towards  satis- 
faction pari  pa$au  of  the  debentures,  ^e  first  thioe 
paragraphs  A  sub-section  8  of  section  24  of  the  Con- 
Teyandng  Act,  1881,  are  as  foUows :  '*  The  receiver 
shall  apfuy  all  moneys  received  by  him  as  follows — 
namely,  (1)  In  discharge  of  all  rents,  taxes,  rates, 
and  outgoings  whatever  affecting  the  mortgaged 
propwty ;  and  (2)  in  keeping  down  i^  annual  sums 
or  other  payments,  and  the  interest  on  all  principal 
sums,  having  priority  to  the  mortgage  in  right 
whereof  he  is  receiver;  and  (3)  in  payment  of  his 
commission  and  of  the  premiums  on  fire,  life,  or  otiier 
insurances,  if  any,  properly  payable  under  the  mort- 
gage deed  or  under  this  Act,  and  the  cost  of  execut- 
ing necessasy  or  proper  repairs  directed  in  writing  by 
the  mortgag^." 

The  principal  moneys  having  become  payable,  the 
defendants  0*Malley  and  Fuller,  on  the  21st  of  May, 
appointed  one  Buniay  CoUes  to  be  receiver  on 
Mhalf  of  the  debenture-holders.  OoUes  accordingly 
took  possession  of  the  undertaking  and  assets  of  the 
company  and  proceeded  to  carry  on  the  boshiess,  the 
plaintiffs  continuing  to  print  the  paper. 


On  the  26th  of  Joly  a  large  sum  was  dot  to  Oi 
plaintiffi,  and  they  held  some  dishoooued  oheqw 
and  bills  of  Ck>lles;  there  was  another  hiUidiig 
due  and  OoUes  had  no  funds  to  meet  it.    Undv  tben 

mrCTmstllftftffy  ^^  plajntaffli  FftfMad  tO  gO  CD  priotBg 

the  paper,  or  even  to  deliver  the  issue  of  the  30ft  d 
July,  unless  they  were  paid,  and  on  the  26di  of  Jiij, 
1904,  the  defendant  0*MaUey  and  Oolles  nw  Bobii- 
son,  a  representative  of  the  plaintiff^  with  a  new  to 
inducing  t^em  to  continue  to  print  and  to  delinr  fte 
issue  of  the  30th  of  July.  The  result  wai  the wiitag 
to  the  plaintiffs  by  OoUes  and  O'Malleyof  thefoOov 
ing  letter:  "  Bef erring  to  our  oonversation  with  ynr 
Mr.  Bobinson  this  morning  I  am  wilUng  and  hmfaf 
agree  toaasiffu  you  aU  advertising  book-deUsbsksf- 
inff  to  Ohio  (Limited},  or  to  me  as  reostter  for  tk 
debenture-holders,  and  I  further  agree  to  asdga  isd 
hereby  authorize  you  to  oolleot  the  refennsfNa 
advertisements  in  the  present  week*s  issue  erf  thspspa 
and  each  week  hereafter  untQ  your  aoooaafts,  botk 
present  and  futoze,  are  cleared.  It  is  undenftoodtbt 
the  said  accounts  are  colleoted  in  the  naiasof  C« 
(limited),  and  that  you  appoint  me  cos  of  ]W 
asents  at  3,  Anmdel-street,  Strand,  to  nmn  m 
give  receipts  on  your  account,  suoh  remtttaooMtote 
sent  daily  to  you  or  paid  to  your  OTder.  Aseoaato^ 
ation  herafor  you  agree  to  deliver  ooptos  (st(|pniHt 
week's  issue  immediately,  and  to  deliver  ail  fttn 
copies  punctualiy  to  time  arranged,  also  thsft^M 
arrange  to  take  u^  the  bills  and  drafts  st  pnfft 
outstanding.  It  is  understood  that  the  saoot 
of  the  printing  and  paper  (which  papsr  ]« 
will  supply  for  the  present)  will  be  oofcnd  If 
the  advertisement  revenue  of  eadi  ksus  sBb^** 
arrangement  or  costs  of  collection*  Any  difEenacec 
dispute  as  to  the  meaning  or  oonstrootioo  ol « 
letter  is  to  be  referred  to  the  arbitratiaa  of  «> 
arbitrator  as  is  agreed  upon  by  Mr.  Thomas  BoUbss 
and  Mr.  Wm.  ()*Malley,  M.P.,  or  in  theefwtof  «f 
dimgreement  by  the  president  lor  thetiaebaBf  f 
the  London  Ohamber  of  Oommeroe.  (Signed)  BstfV 
Oolles,  receiver  for  the  debenture-holden.  1ob<2 
in  the  above  arrangement,  W.  O'MaUey."  v 
p^i^ntifff  thereupon  oonsented  to  dehter,  ssd^ 
deliver,  the  current  issue,  and  oontinned  to  (dst  «■ 
the  occurrence  of  the  following  events : 

On  the  27th  of  September  the  defendants  0*lUl9 
Fuller,  and  Mustart  appointed  the  deloodsBEtO«r» 
be  receiver  and  manager  of  the  business  of  ^.y 
pany,  and  of  all  its  property  and  effects  oosqihvs 
the  debentures,  in  tbs  place  of  OoUes. 

On  the  28th  of  September  the  defendant  (kir«i^ 
the  following  li^tter  to  the  plaintiffs:  "CUe  (U^ 
—I  beg  to  inform  you  that  I  have  besn  eppcisP 
receiver  for  the  detienture-holdaa  in  the  sbo^ 
named  company.  I  also  beg  to  inform  you  tbt  p* 
letter  given  to  you  on  the  26th  of  July  last,  flhv^ 
the  book-debts  of  Ohio  (limited)  to  your  •oaui^ 
irregular  and  cannot  be  recognixed  by  me,  sad  1 1^ 
to  request  i^ou  not  to  make  application  for  soj  ofv 
said  book-debts.  The  work  whidh  yon  Iwvs  ^  ""j 
for  the  next  issue— 7,000  copies  and  600  V^^ 
shall  be  prepared  to  pay  for  on  the  vV  ^ 
delivered  at  Arundel-street  on  Tncsd^  SS 
next'*  The  work,  in  hand  was  ddiy  ^^^'^^ 
but  the  defendant  Oarr  failed  to  nsy  ^^ 
thereof,  amounting  to  £63  Os.  Sd.,  bat  ^^■' 
defence  he  had  paid  that  sum  into  covt  vnj 
denial  of  his  liabifity.  The  writ  was  issaed  «  >* 
14th  of  October,  1904,  and  applioation  wss  aads  v 
a  receiver  of  the  advertising  book-ddyts.  fm^ 
refused,  but  by  an  order  of  the  Ooort  ci  M^ 
dated  the  24th  of  Novonber,  1904.  to  dsJ^g 
Oarr  was  appointed  receiver  of  the  adiiaUinf  "S' 
debts  belong  to  Ohio  (limited)  esistiiig  on  *•  ^ 
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of  September,  1904.  The  defenduit  Oarr  had  carried 
in  an  aoeoont  as  reoeiTer  nnder  this  order,  and  from 
that  aoooimt  it  appeared  that  at  the  date  of  the  iasne 
of  tiie  writ  he  had  reoeiyed  a  lom  of  £17  178.  in 
respect  of  debts  becoming  payable  before  the  27th  of 
September. 

LeveUf  K.C.^  and  Etuiace  Smtih,  for  the  plaintiffs. 

E.  Terrell^  K,Q.^  and  J.  Aahton  Oroe$,  for  the  oom- 
pany  and  the  debaitnre-holdars. 

W.  J.  L,  Amhro&et  for  the  reoeiyer. 

WABBorGTON,  J.,  haying  stated  the  facts  as  aboye, 
and  from  whose  judgment  they  are  set  oat,  said : 
The  pkintiffs  contend,  first,  that  they  are  entitled  to 
a  charge  in  priority  to  the  debentures  on  all  the 
adyertinng  book-debts  coyered  by  the  letter  of  the 
26th  of  July,  with  necessary  ancillary  relief,  indad- 
ing  payment  by  the  defendant  Oarr  of  the  £17  17s. 
as  moneys  of  the  plaintiffs  in  his  hands  at  the  date  of 
the  issue  of  the  writ.  They  contend,  secondly,  that 
the  three  debenture-holders  are  personally  liable  for 
the  moneys  due  to  the  plaintiff  on  the  footing  that 
OoUes  was  their  agent  and  had  authority  to  pledge 
their  credit  to  the  plaintiffB.  They  also  contend  that 
Oarr  is  personally  liable  for  the  £63  Os.  8d.  The 
plaintiffs'  first  contention  inyolyes  the  coDsideration 
of  the  position  of  the  receiyer  appointed  under  the 
debentures,  whose  agent  he  was,  and  what  was  the 
extent  of  his  authority,  and,  also,  the  true  ooDstruotion 
and  effect  of  the  letter  of  the  26th  of  July.  First,  then, 
as  to  the  position  of  the  receiyer.  There  is  no  general 
rule  of  law  which  is  of  any  assistance.  In  Jeffery$ 
w.  Diduon,  (1866)  14  W.  B.  322,  L.  B.  1  Ch.  183, 
190,  Lord  (ffanworth,  L.O.,  said:  *<A  receiyer  who 
has  been  i^pointed  by  a  mortgagee  under  the 
ordinary  power  for  the  purpose  is  in  possession  as 
agent,  not  of  the  mortgagee,  but  of  the  mortgagor, 
and  it  cannot  be  that  the  mortgagor,  if  his  agent  is 
receiyinff  and  misapplying  the  rente,  has  no  means  of 
calling  him  to  account  without  paying  off  the 
mortgage.  It  may  be  that  he  could  not  make  the 
mortgagee  party  to  a  bill  against  the  receiyer  without 
offering  to  redeem ;  but  if  that  be  so  it  must  follow 
that  he  might  file  a  bill  asrainst  the  receiyer  alone, 
treating  him  as  his  agent,  bound  to  account  for  all 
his  receipte  after  keeping  down  the  interest  due  to 
the  mortgagee.  Ana  tmsmay  well  be;  for  though 
Lt  is  the  mortgagee  who  in  fact  appointe  the  receiyer, 
yet  in  making  the  appointment  the  mortgagee  acte, 
and  it  is  the  object  of  the  parties  that  he  should  act, 
as  agent  for  the  mortgagor.  He,  as  agent  for  the 
mortgi^g;or ,  appointe  a  person  to  receiye  the  rente, 
with  directions  to  keep  down  the  interest  of  the 
mortgage,  and  to  account  for  the  surplus  to  the 
mortgagor  as  his  principal.  These  directions  are 
rapposed  to  emanate,  not  from  the  mortgi^g^, 
but  from  the  mortgagor,  and  the  receiyer, 
bherefore,  in  the  relation  between  himself  and  the 
mortgagor,  stands  in  the  position  of  a  person 
appointed  by  a  deed  to  which  the  mortgagee  was  no 
party."  The  Lord  Chancellor  is  there  deafing  with  a 
reoeiyer  appoiuted  under  the  ordinary  power — ^that  is 
to  say,  either  by  the  mortgagor  himself  in  pursuance 
>f  proyisions  in  the  mortgage  deed,  or  by  the  mort- 
g^agee  under  similar  proyisions,  or  under  the  Act  then 
lubeisting— namely,  Iiord  Granworth's  Act.  In  all 
these  cases  there  was  an  express  proyision  that  the 
receiyer  should  be  the  agent  of  the  mortgagor :  see  the 
remarks  of  Bigby,  L  J.,  in  Gatkdlh.  Chaling.  [1896] 
L  a  B.  669,  692,  44  W.  B.  Dig.  132.  This  case, 
bherefore,  and,  for  similar  reasons,  Owen  ds  Co.  y. 
Cronk,  [1895]  1  a  B.  265,  43  W.  B.  Dig.  147,  and 
Bikling  y.  Qatkdl;  46  W.  B.  208,  [1897]  A.  O.  575, 
tfe  of  no  assistance  to  me  in  deciding  the  question , 


now  before  the  court.  I  now  turn,  therefore,  to  the 
construction  of  the  debenture,  and  notice  the  follow- 
ing pointe :  The  receiyer  is  ap^nted  receiyer  of  the 
property  charged.  His  appointment  is  to  be  as 
effectiye  as  if  im  the  debentim-holders  had  concurred. 
He  is  to  haye  power  not  only  to  take  possession  of  the 
property  and  to  carry  on  voa  business,  but  he  is  to 
sell  the  property  comprised  in  the  debentures.  He 
may  make  arrangemente  in  the  intereste  of  the 
debiBnture-holders ;  and,  finally,  any  moneys  in  his 
hands  are  to  be  applied  in  satisfaction  of  the  deben- 
tures* If  he  exercises  his  powers  to  sell  it  must  be 
by  yirtue  of  and  for  the  purpose  of  realizing  the 
charge  created  by  the  debentures.  The  business  is 
carried  on  for  the  sole  benefit,  so  far  as  the  pro- 
yisions of  the  document  are  concerned,  of  the  deoen- 
ture-holders,  and  in  my  opinion,  hayinff  regard  to  all 
the  pointe  I  haye  mentioned,  he  is  their  agent.  I 
think  he  is  also  for  some  purposes  the  agent  of  the 
company,  and  certainly  to  such  an  extent  as  may  be 
necessary  to  enable  him  to  exercise  the  powers  con- 
ferred upon  him  by  the  debenture.  I  am  glad  to  be 
supported  in  the  yiew  that  the  receiyer  is  the  agent 
of  the  debenture-holders  by  the  judgment  of  Ckniens- 
Hardy,  L.J.,  in  In  re  Vimboa  {Limited), 

Next,  as  to  the  extent  of  the  receiyer's  authority. 
Appointed  as  he  was  by  the  debenture-holders  as  their 
own  agent,  and  authoruBcd  to  make  such  arrange* 
mente  as  he  might  think  expedient  in  their  interests, 
I  am  of  opinion  that  he  had  authority  to  pledge  the 
assete  in  priority  to  their  charge,  if ,  as  in  the  present 
case,  he  tnought  it  desirable  so  to  do  to  ensure  the 
effectual  carrying  on  of  the  business,  and,  further,  so 
far  as  the  au&onty  of  the  company  was  required  to 
make  such  charge  effectual,  he  had  their  authority. 

I  now  come  to  the  letter  of  the  26th  of  July.  If  I 
am  right  in  the  yiews  I  haye  expressed,  the  receiyer 
had  power  to  dispose  of  debte  due  to  tiie  company, 
and  the  date  of  his  appointment,  and  those  subse- 
quently becoming  due  to  himself  as  agent  of  the 
debenture-holders  during  the  continuance  of  his 
agency,  but  he  would  haye  no  authority  to  dispose  of 
debte  becoming  due  to  a  subsequent  receiyer.  In  my 
judgment  the  true  effect  of  the  letter  of  the  26th  of 
July  is  to  assign  in  equity  to  the  plaintiffs  the  debte 
of  which  he  had  power  to  dispose  to  such  an  extent 
as  was  necessary  to  secure  payment  of  the  moneys 
then  due  and  Uiereafter  to  become  due  to  them. 
The  plaintifib  are  therefore  entitled  to  a  declaration 
substantiaUy  in  accordance  with  paragraph  1  of  the 
daim — ^namely,  to  receiye  the  adyertising  book-debte 
belonging  to  Ohic  (Limited),  or  to  the  receiyer  for 
the  debenture-holders,  and  to  reyenue  from  adyertise- 
mente  until  the  account  due  is  paid,  limited  to  debte 
existing  on  the  27th  of  September,  1904,  and  to 
ancillary  relief.  Secondly,  as  to  the  personal  liabOi^ 
of  the  debenture-holders.  The  receiyer  is  their 
agent;  he  is  authorized  by  them  to  carry  on  a 
business  on  their  behalf  and  for  their  benefit; 
according  to  principles  of  law  recognized  in 
Cox  y.  Hickman,  (I860}  8  H.  L.  0.  268,  304,  306. 
The  principals  are  in  such  a  case  liable  for  debts 
properly  incurred  iti  the  ordinary  course  of  the 
business  in  question.  The  original  contract  of  the 
5th  of  March  was,  I  think,  determined  by  the  change 
of  j^ersonality  inyolyed  in  the  appointment  of  £e 
receiyer,  and  the  subsequent  employment  of  the 
plaintifib  was  a  ftresh  contract  between  them  and  the 
receiyer,  and  they  are  entitled  to  look  to  the  debenture- 
holders  for  payment.  As  regards  Mnstart,  howeyer, 
I  do  not  see  how  he  can  be  lisble  for  any  debt 
incurred  before  he  became  a  debenture-holder.  There 
mutt  therefore  be  an  order  against  the  defendante 
O'Malley  and  Fuller  to  pay  to  the  plaintiffs  the 
amount   of    their    daim    lAiUk    ascertained,     and 
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ftgainit  the  detead^nt  MaBt&rt  a  Aimilaf  order  con* 
fined  to  io  much  of  their  elaim  hs  arose  emce  ha 

beo&me  a  debenture- holder. 

Ai  to  Carr,  tlie  kttar  of  the  2t*tli  of  Septemher 
ooDtaiBB,  in  m^  opimoD,  a  person a1  promise  to  pa^. 
and  the  £G3  Oi«  8d.  maati  therefore^  be  paid  out  to  tie 
platDtiEs.  The  ddfeodant  Ctirr  has  also  admittai  bj 
his  account  that  he  had  in  hia  hands  at  the  date  of 
the  writ  £17  17*,^  which »  according  to  the  Tienri  I 
have  e^preited,  should  have  heen  psid  to  the  plain* 
tiffSi  There  muit  he  an  order  on  him  to  pay  this 
lum,  I  do  not  see  how  I  can  make  any  diati notion 
in  the  matter  of  costs,  and  there  must  be  an  order  on 
the  defendants  generally  to  pay  the  costs. 


Solicitors,  Claudim  George  Algmr;  H,  Ntlson  Puulejf, 


Chan*  Div.     J 

Warrington,  J,  J 


AprU  a 


CORFORATIOW     OF     SUBBUET    if.     ElCFiaS    ElECTMIO 

LiaHT  A2m  Power  Co,  (Ldhted),  (a*) 

Eletirk  lighting-^ Eledric  Lighting  Act,  1882  (45  dfc  46 
Vict  c.  56),  J.  ll'-'Contrad  by  undeftakf^i — Local 
authcrUy  jwwwd  at  tmdtrUik&rM^Fnivmonal  order — 
Transfer  of  powers — Comtnt  of  Board  of  Tradc-^ 
Local  governmenL 

A  corporation  obtained  a  proviHonml  order  for  the 
*npply  of  tltdrical  energy  u?ithin.  ilitir  dUtrkL  Thty 
mttrid  ijiio  an  agreement  with  the  d«fmdtint  company 
which  pfomdtd  that  the  company  should  eomtruct  all 
mcesiary  works  for  the  manufacture,  Bupply,  and  dta- 
trihation  of  electricitg  fmthin  the  area  of  mpptyt  and 
should  manufacture,  distfibute,  and  iupply  eUctrkity 
tktrein^  Nothing  in  the  agreement  ix^iit  to  be  deemed  to 
tramfer  to  the  compuny  any  potoer»  which  the  corpora^ 
tion  were  by  the  order  or  by  the  Electric  Lighting  Act$t 
1882  and  1888,  proh ibittd  from  tran^ferr tng.  No  appli- 
ooMon  mat  made  to  the  Board  of  Trade  to  mnction  this 
agreement.  The  company  did  not  construct  the  workif 
and  the  corporation  brought  an  action  agaimt  them  for 
damayee  for  breach  of  conirad^ 

Held,  that  the  Jint  part  of  section  11  of  the  Electric 
Lighting  Ad,  1882,  only  authorized  a  corporation  which 
hctd  obtained  a  prouieiofial  order  for  the  supply  of 
eUdricity  to  enter  into  contracts  for  the  construdion  of 
wurk4  and  for  the  supply  to  iUtlf  of  electricity.  That 
the  iecond  part  of  the  aection  prohibited  corporations  and 
others  who  had  obtained  orders  from  transferring  thern 
or  digesting  themeelve^  of  any  legal  potoers  giv&n  to  them. 
Of  amf  legal  liabilities  imposed  on  them  by  the  Ad  or  the 
orders,  without  the  consent  of  the  Board  of  Trade.  That 
the  agreement  was  on  Us  true  construction  a  transfer  of 
the  duties  and  liabilitiee  of  the  plaintiff  corporatioii^  to  the 
defendant  company,  and  that  it  waa  therefore  prohibited 
hy  the  $edion  and  could  not  be  enforced* 

In  1900  the  Corporation  of  Budbnry  obtained  a 
provisional  order  from  the  Board  of  Trade  authorizing 
them  to  supply  electrical  energy  within  their  district, 
and  ooofirmation  was  obtained  by  the  Electric 
Lighting  Orders  Oonfirmation  Act,  19Q0. 

By  clauee  2  of  that  order  the  provisions  contained 
in  the  schedule  to  the  Electric  Lighting  (Clauses)  Act, 
1899  (with  the  exception  of  secticns  83  and  84  of 
that  Bohediile),   were  in  oorp  orated  with  tbe  order. 

Clause  3  provided  that  Uie  undertakers,  for  the  por- 

(aO  Beported  by  Pmbot  H.  WmFSXLB,  £i^«, 
B  amater-at-La  w, 


poses  of  the  order  and  within  the  meaxnng  of  wmdikm 
2  of  the  lohednle  to  the  Act  of  1899*  wmm  t^ 
corporation. 

By  ciauie  5,  inbjeot  to  the  proviaiona  inGOfpanated 
with  the  order,  the  undertakers  wero  wpvduH^ 
authorized  to  break  up  itiects  not  repmnbla  bf  f^ 
local  authority* 

Clause  6  stated  that  the  uamei  of  the  itrali 
throughout  which  the  undertaken  were  to  lay  ■»« 
within  two  years  after  the  oommenoement  oi  Ai 
order  were  mentioned  in  the  third  sobodole  Co  tk 
order. 

Clause  7  said  that  the  maximuni  prices  wbidk  lalgM 
be  charged  by  the  undertakers,  as  meiitiotifld  k 
section  32  of  the  sobedule  to  the  Act  of  1899,  w«t 
those  etated  in  the  4th  schedule  to  the  order. 

And  by  clame  9  the  order  waa  to  coxae  into  t^m 
upon  the  day  when  the  Aot  confirming  tb#  order  «« 
paiiaed. 

On  the  ISth  of  October,  1902,  the  oQrpor«ti<a  wiom 
to  the  Board  of  Trade  that  they  deiired  to  m^bm  iito 
an  agreement  with  a  company  for  oarrymg  out  tti 
order  and  asked  their  sanction* 

On  the  23rd  the  board  replied  that  Oki^  did  Ml 
appear  to  have  any  authority  to  sang^ott  mtk  m 
arrangement*  and  labaeque&tly  asked  to  be  lniofSii 
of  the  terms  of  any  arranf^ement  made. 

On  the  30th  of  May,  1904,  the  oorpor&tioa  Mftsii 
into  an  agreement  with  the  defendant  cotupaaj»  wM 
red  ted  the  order,  and  th%t  under  seetioii  11  of  Ihl 
Electrio  Lighting  Act,  1882,  the  oorpoiwtMA  W 
power  to  contract  with  the  company  oti  tils  tmm 
thereinafter  contained. 

Clause  4  of  the  agreement  provided  tb&t  th&  cam- 
pany  were  to  pay  all  the  expeuaes.    The  i 
were  to  be  uader  no  obligation  to  pay  any  miNM 
were  to  be  in  the  same  position  as  reg^arda  pM 
tiabiltty  as  if  the  order  could  be  and  had  beaa  1ft 
transferred  to  the  company  with  the  coDMet 
Board  of  Trade,  and  the  corporation  had  bta 
charged  from  all  liability* 

Clause  14  :  In  breaking  tip  the  itre»ti  thm  on 
were  to  obaerve  the  provisions  of  the  BleoMa  J 
ing  Acts  as  if  they,  and  not  the  corporfttioo^  w% 
undertakers  under    the  order;    and    ih9f 
indemnify  the  company  against  any   oo 
expensea  caused  in  that  way, 

Claiue  27  provided  that  nothing  in  the  i  _ 
was  to  oonst^tnte  a  lease  or  partnenhip  or 
agency  between  the  parties,  or  *"  to  trantte' 
company  any  powers  or  to  create  any  relaHc 
between  the  corporation  and  the  company  wlhish 
corporation    are    prohibited     from    tranateriw 
creating  by  the  order  and  the  El  eu  trio  Ligh^Q^jL 
1882  to  1S88,  and  particularly  by  lection   11  of 
Act  of  1882,  the  intention  being  for  tha  o( 
to  give  to  the  company  every  facility  in  ^i«nr 
for  carrying  out  this  agreement  withoo.t 
or  assigning  any  of  their  povrers  or  dntiei  uadar  t^ 
order,'* 

The  material  olansei  of  the  agreement  mrm  Ml  psi 
in  the  judgment  of  Warringtoii,  J< 

No  application  was  made  to  the  Board  ol  Tr«dt  w 
sanction  this  agreement. 

The  company  never  commenced  the  OUtuUiiatloftCf 
the  works,  and  on  the  14th  of  OctoWer,  IMi,  ft* 
corporation  served  them  with  formal  uotioa  to  mi/lm 
into  the  bond  (provided  in  clause  7)  witMo  twely* 
one  days,  and  warning  them  that  if  tMi  waea  mI 
done  they  would,  under  olaasa  2S«  dttariBliM  ll# 
agreement  and  enforce  payment  of  tba  £t,OdO  ps^' 
vided  in  clause  7  at  •eeozity  for  aanyuif  osl  llhi 
provisions  of  the  agreement. 

The  notice  was  not  oomplied  wtth,  a&d  tbft  teiMV 
^ttoit  brought  this  action  agafnat  tha  oovpaiyfef  * 
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deoiAFAtion  t1i«t  the  Agreemeat  had  been  Talidly 
determined  by  the  oorporationy  and  thftt  the  earn  of 
iS.OOO  was  payable  by  the  oompaoy  to  them  as 
liqmdated  damages. 

The  company  set  up  (inter  alia)  the  defence  that  by 
the  agreement  the  corporation  purported  to  transfer 
to  them  the  powers  and  liabilities  given  to  and 
imposed  on  them  by  the  provisional  wder  and  the 
Bleotric  Lighting  Acts,  and  that  the  agreement, 
having  been  entered  into  by  the  corporation  without 
the  consent  of  the  Board  of  Tnde  as  required  by 
Motion  11  of  the  Act  of  1882,  was  nnll  and  void. 


E.  P.  ffewiU  and  F.  E.  Farrer,  for  the  plaintifEs.— 
Hie  refusal  of  the  Board  of  Trade  to  sanction  the 
oontraot  of  1902  was  understood  to  mean  that  an 
agreement  of  this  sort  did  not  require  their  sanc^n, 
provided  the  powers  and  liabilities  of  the  corporation 
were  not  transferred  to  the  company  so  as  to  bring  it 
within  the  latter  part  of  section  11  of  the  Electric 
lightini^  Act,  1882.  This  agreement  was  carefully 
drawn  with  the  express  object  of  not  transferring  any 
of  these  things  to  the  company. 

a.  Oave,  K.O.,  J.  Bolt,  and  Tylde9Uy  Janu,  for  the 
oompany»  were  not  called  upon  to  argue» 

Wabbinoton,  J.— This  is  an  action  brought  by  the 
Goiporation  of  Sudbury  against  an  electric  supply 
company,  to  recover  damages  for  breach  of  an  agree- 
ment dated  the  30th  of  May,  1904.  The  defence  is 
that  the  agreement  was  an  illegal  agreement,  one 
into  whioh  the  corporation  were  prohibited  from 
SDteiing  by  the  11th  section  of  the  Electric  Lighting 
lot,  1882.  In  the  year  1900  the  Ooiporatton  (3 
SndbniT  were  promoting  a  provisional  order  intended 
to  confer  upon  them  the  power  of  lighting  their 
borouffh  by  dectridty.  The  Electric  Idghung  (dauies) 
Act  of  1899  contains  in  its  schedule  the  regulations 
sod  provisions  which  prior  to  that  time  were  usually 
inserted  in  the  electric  lighting  orders.  There  is  one 
point  which  comes  up  in  every  part  of  those  regu- 
lations, and  that  is  the  distinction  between  cases  in 
which  the  local  authority  are  the  undertakers  and 
OBses  in  which  persons  other  than  the  local  authorities 
are  undertakers.  That  is  a  distinction  whidi  has  a 
prominent  part  in  the  schedule  to  the  Electric 
Lighting  (Glauses)  Act,  1899.  It  is  dear,  therefore, 
that  Paniament  in  dealing  with  these  matters  drew  a 
strong  distinction  between  the  dass  of  cases  in  whidi 
the  focal  authority  itsdf  undertakes  tiie  duty  of 
lighting  its  town  or  district  and  where  the  du^  is 
undertaken  for  its  own  profit  by  some  outside  person 
or  oompany • 

Mow  I  wiU  read  the  11th  section  of  the  Act  of 
1882,  on  whidi  this  ouestion  turns.  The  first  part  of 
itdsiils  with  one,  and  one  only,  of  the  two  classes  of 
ossss  whioh  I  have  just  mentioned — namdy,  that  in 
which  the  local  authority  is  the  undertaker.  It 
provides  this :  **  Any  local  authoriinr  who  have 
obtained  a  licence,  order,  or  special  Act  for  the  supply 
of  dectridty  may  contract  with  any  company  or 
person  for  the  execution  and  maintenance  of  any 
works  needed  for  the  purposes  of  such  supply, 
or  for  the  supply  of  dectridty  within  any  area 
mentioned  in  such  licence,  order,  or  spedd  Act,  or 
m  any  part  of  sudi  area;  but  no  lo^  authority, 
oompany,  or  penon  shall  hy  any  contract  or  asdgn- 
menfe  transfer  to  any  other  company  or  person 
or  divest  themsdves  of  any  legal  powers  given 
to  them,  or  any  legal  liabilities  imposed  on  them 
by  this  Act,  or  by  any  licence,  order,  or  special 
Act,  without  the  consent  of  the  Board  of  Trade." 
Now,  what  is  reaUy  the  meaning  of  the  first  part, 
which  relates  to  local  authorities  only  P  Dfhat  does 
it  empower  them  to  do?    It  first  describes  the  per- 


son to  whom  the  anthoribr  is  to  be  given  as  the 
local  authority  who  have  obtained  an  order  for  the 
supply  of  dectridty.  Now  that  means  an  order  for 
the  supply  by  itself  to  its  district  of  dectridty ;  and 
it  enables  that  authority  to  contract  wi^  any  com- 
pany or  person  for  the  execution  and  maintenance  of 
any  works  needed  for  the  purposes  of  inch  supply — 
that  is,  for  a  supply  by  the  local  authority.  It  is 
still  the  locd  authority  who  are  the  persons  supplying 
the  dectridty.  All  that  this  part  of  the  section 
enables  them  to  do  is  to  contract  witii  persons  for 
the  construction  of  works  and  the  execution  and 
maintenance  of  works  enabling  the  locd  authority 
to  carry  *out  their  undertsking  of  supplying  dec- 
tridty. That  is  the  first  thing.  The  next  sentence 
rdates  to  a  different  matter.  It  may  be  that  the  local 
authority  iind  it  convenient  not  themsdves  to  con- 
struct generating  stations  and  so  forth.  In  that  case 
they  may  make  contracts  with  other  persons  for  the 
supply  of  the  dectridty.  That  only  means  that  the 
looid  authoritr  who  are  the  undertskecs  may  buy  the 
current  in  buUc  or  in  some  other  way  according  to  the 
terms  of  the  contract  from  the  outdde  person  or 
company. 

The  second  part  of  the'section,  which  deals  not  only 
with  locd  authorities  but  with  both  the  classes  to 
whom  provisional  orders  may  be  granted,  prohibits 
the  undertakers  by  any  contract  or  asdgnment  from 
transferring  to  another  company  or  person,  or  divest- 
ing themsdves  of  any^  legal  powers  given  to  them  or 
any  legd  liabilities  imposed  on  them  l^  the  Act 
without  the  consent  of  the  Board  of  Traae.  Now 
take  the  case  of  a  locd  authority.  It  seems  to  me 
that  the  section  means  that  the  power  whidi  the 
providond  order  gives  to  the  locd  autiiority  of 
itsdf  suralying  the  district  with  dectridty  is  not 
without  the  consent  of  tlie  Board  of  Trade  to  be  put 
into  the  hands  of  any  other  company  or  person. 

I  now  come  to  the  facts  of  this  pwticdar  case. 
The  Sudbury  Corporation  got  their  (Mer,  and  it  was 
confirmed  l^  Act  of  Parliiment  on  the  26th  of  June, 
1900.  They  could  not,  or  were  unwilling  to,  carry 
out  the  supply  to  the  borough  themsdves,  and  after 
considerable  delay,  on  the  80th  of  May,  1904^  they  made 
the  agreement  in  question.  That  agreement  redtes 
that  the  corporation,  bdng  the  looaf  authority,  have 
obtained  a  providond  order,  and  that  it  was  con- 
firmed, and  that  "  in  pursuance  of  the  powers  nanted 
in  that  respect  by  section  11  of  the  Electric  Lighthig 
Act,  1882,  the  corporation  have  power  to  contract 
with  the  company  for  the  execution  and  maintenance 
of  the  works  needed  for  the  purposes  of  the  supply  of 
dectridty  within  the  area  mentioned  in  the  oroer  and 
for  the  supply  of  dectridty  therein  on  lUhe  terms  and 
conditions  nerdnafter  contained.**  That  fdlows  the 
exact  words  of  section  11.  Whether  they  have  the 
power  to  contract  for  the  things  whidi  they  there 
mention  "on  the  terms  and  conditions  hereinafter 
contained  "  is  the  question  I  have  to  determine. 

Then  the  agreement  provides,  by  dause  1,  tiiat  the 
company  are  within  a  certain  date  to  **  commence  to 
construct,  erect,  provide,  and  eouip  aU  necessary 
works,  and  proviae  and  lay  and  fix  aU  necessary 
thinss  for  the  manufacture,  supply,  and  distribution 
of  electridty  within  the  area  of  supply,'*  and  to 
complete  the  same  in  accordance  with  uie  order,  the 
Acts,  and  the  regulations  of  the  Board  of  T^e 
within  a  certain  pwiod. 

Then:  "From  that  date  and  until  the  purchase  by 
the  corporation  hereinafter  mentioned,  or  the  deter- 
mination of  this  agreement  under  the  powers  or  in 
the  dronmstances  herein  mentioned,  will  manufacture, 
distribute,  and  supply  dectridty  for,  to,  and  within 


the  sdd  area  of  supply,  and  the  severd  persons, 
paniesy  and  bodies  who  diall  be  entitled  to  the 


com- 
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lor  nse  therein,  and  will  during  the  oontiniuuioe  of 
this  agreement  and  nntil  snoh  pnrohase  continue 
eudh  manufacture,  distribution,  and  supply^  and  in  all 
of  the  said  matters  aforesaid,  and  in  aU  other  respects 
as  between  the  oompany  and  the  cOTporation,  carry 
out  the  provisions  of  the  siid  order  as  fully  as  if  the 
oompany  were  the  undertakers  thereunder,  except  as 
in  this  agreement  is  otherwise  provided."  B^  the 
terms  of  wat  clause,  if  there  was  nothing  else  m  the 
agreement,  it  seems  to  me  plain  that  not  only  is  the 
company  to  construct  the  necessary  works  and  supply 
the  electricity,  but  they  are  to  carry  on  the  budness. 
They  are  to  do  that  which  the  provisional  order 
auUiorized  the  corporation  to  do.  Then  clause  3  is 
somewhat  important:  *'The  company  shall,  whilst 
they  manufacture  and  supply  electricity  in  the  said 
area  under  this  contract,  be  entitled  for  their  ovn 
benefit  to  the  revenue  and  receipts  to  be  derived 
from  the  installation  and  supply  of  electricity 
within  the  said  area  of  supply,''  thus  apparently 
realizing  that  they  might  be  unable  to  treiftt  them- 
selves as  regards  third  persons  as  the  undertakers. 
Thea  the  clause  goes  on  to  provide  that  if  learal 
proceedings  are  required  the  corporation  shall 
take  them«  but  that  the  moneys  that  may^  be  received 
by  the  corporation  in  respect  of  electzidty  supplied 
by  the  company  under  this  agreement  "  shall  be  held 
by  the  corporation  to  the  use  of  and  be  paid  to  the 
company:  subject  nevertheless  to  the  deductions  of 
any  costs  or  expenses  incurred  in  respect  thereof  or 
due  to  the  corporation  in  respect  of  any  other  matter 
under  this  agreement." 

Then  comes  clause  4,  which  is  a  very  important 
dause :  "  The  company  shall  pay  all  costs,  charges, 
and  expenses  whatsoever  of  and  in  connection  with 
the  manufacture,  supply,  and  distribution  of  electricity 
within  the  said  area  and  of  the  collection  and  recovery 
of  the  revenue  and  receipts  arising  from  the  sale  of 
electricity — and  all  rates,  taxes,  assessments,  out- 
gdngs,  duties,  charges,  impositions,  and  liabilities 
whatsoever,  it  being  the  true  intent  and  meaning  of 
these  presents  that  (subject  to  the  provisions  of  clauses 
8  ana  9  hereof)  the  corporation  are  not  by  reason  of 
tiiese  presents  or  of  anything  herein  contained  or 
done  or  omitted  hereunder  to  be  under  any  obligation 
to  pay  any  money  whatever  or  to  incur  any  liabuity  to 
any  one,  and  are  to  be  in  the  same  position  as  regards 
pecuniary  lialulity  as  fully  and  effectually  as  &  the 
order  could  be  and  had  been  lawfully  transferred  to 
the  company  with  the  consent  of  the  Board  of  Trade 
and  the  corporation  had  been  discharged  from  all 
liability  thereunder."  Now,  if  words  mean  anything 
they  mean  that  as  between  these  parties  the  corpora- 
tion intended  to  transfer  or  to  do  that  which  would 
have  the  same  effect  (perhaps  that  is  the  better  way 
of  putting  it)  as  a  transfer  with  the  consent  of  the 
Boud  of  Trade. 

His  lordship,  after  referring  to  a  number  of  other 
clauses  and  passing  over  a  number  of  clauses  as  being 
unimportant,  read  dause  22 :  "  The  company  shafl 
conduct  and  manage  the  said  business  of  manufacture, 
distribution,  and  supply  so  as  not  to  cause  any  injury, 
loss,  damage,  or  nuisance  or  annoyance  to  persons  or 
property  whether  in  the  neighbourhood  of  the  works 
or  otherwise,  and  so  as  not  to  render  the  corporation 
liable  to  any  injunction  or  order  or  to  render  the 
said  supply  liable  to  be  stopped  by  anv  injunction  or 
order,"  and  so  on,  again  treating  the  business  as 
being  that  of  the  conipany  and  not  of  the  corporation. 
Clause  26  is  also  ox  importance.  That  provides: 
«<  The  corporation  hereby  authorize  the  company  to 
give,  if  necessary,  in  the  name  of  and  as  agents  for  the 
corporation,  all  notices  which  by  the  order  are 
anukorized  or  required  to  be  given  to  public  and  local 
anthoritiee  and  to  penona^  oompaniesy  and  consumers 


for  the  purpose  of  and  iu  aooordanoe  with  fht  oric 
If  any  notice  has  to  be  served  by  <s  thioo|^  tki 
corporation  the  company  shall  draw  up  the  mm  nl 
aU  necessary  plans  and  forward  the  same  ta  tbe 
corporation,  and  the  ocmoration  will  tbm  Mrvstb 
same  accordingly  and  uie  oompany  will  psy  uf 
expense  incurred  by  the  corporation  in  zdi&a 
thereto."  Then,  again,  any  power  which  ths  oorpm- 
tion  have  of  giving  notices  is  by  the  dense  ttwaiad 
to  the  company.  [Beferriug  to  drase  27,  nt  «t 
above,  his  lordship  said:]  It  is  an  attsmptbyfti 
parties  to  get  out  of  the  difficulty  whioh  the  vltk 
tenor  of  the  agreement  has  created.  It  seemi  to  k, 
if  you  take  the  agreement  as  a  iHiole  lad  ms  tkt 
it  does  transfer  "powers  or  duties  under  the  ords ' 
it  is  impossible  to  give  any  effiBct  to  a  ititsswa^ty 
the  parties  that  nothing  shall  be  deemed  to  do  n. 
If  the  agreement  does  transfer  them  it  doss  tmriar 
them.  That  clause  is  merdy  a  stateount  tbt  s 
between  themsdves,  so  far  as  they  are  capsbis  d  ei- 
tracting,  it  shall  not  be  treated  as  traosfsnanf  or 
assigning  any  of  their  powers  or  duties.  If  tb 
agreement  in  fact  does  i^  I  do  not  think  loisgiw 
any  effisct  to  the  declaration  that  they  do  not  law 
to  do  it. 

The  agreement  is  a  very  long  one,  hot  tbets 
nothing  else  I  need  refer  to  except  the  liistclsQiB,ni 
only  to  the  provision  that  the  oorporatioe  eiF 
after  a  certain  time  compulsorQy  purohsse  not  oolf 
the  building,  machinery,  lines,  plant,  and  so  0D,bi 
the  goodwill  of  the  business.  If  anythiaf  wn 
wanted  to  confirm  the  remarks  which  I  mide  at  tti 
first  dause  of  the  agreement,  it  is  supplied  by  im 
last  dause.  It  is  obvious  that  the  ides  d  M 
parties  was  to  transfer  the  entire  business  of  iapptjB{ 
dectridty  to  the  town  of  Sudbury  from  the  eorpoa- 
tion,  who  had  obtained  parliamentary  powen,t0ttt 
company,  and  to  do  so  without  the  oonseot  d  ^ 
Board  of  Trade. 

That  makes  it  unnecessarv  to  oondder  soyM* 
question.  This  agreement  is  prohibited  by  &•  ^ 
and  cannot  be  enforced.  Therafore  the  aolioaai^ 
be  dismissed  with  costs. 

Solidtors,  B^flrage  A  Co.,  for  W.  Bsfy  Bmm 
Town  Clerk  of  l^dbury ;  Le  Bra$§ewrS  Oakbf. 


} 


Ibyl^ 


K.  B.  Div. 

(Lord  Alverstone,  L.O.J.,  and 

Kennedy  and  Ridley,  JJ.) 

Jblks  v.  Hatwasd. 
BjLioKJsrsY  FuBNiSHiiro  Co.,  Gladcabtb.  (••! 

GotUfUy  eowrt^Hire^purekoBe  agreement — Wrnff'^  «•' 
by  high  bailiff  of  good$  taken  in  eseearfiM. 

A  hire-purchoie  agreement  contained  a  eUam  v^"^ 
the  owners  had  the  right,  without  premcmi  9tf^  ^ 
determine  the  hiring  and  retake  poseeeeion  of  the  f^ 
ture  if  it  should  at  any  time  be  aeited  in  esBtcM^  ^ 
was  seized  in  execution  by  the  high  bailiff  of  a  ft^ 
court,  and,  no  claim  having  been  made,  it  M  f^ 
delivered  to  the  purchaser,  and  the  proceeds  fs^  ^ 
court.  Interpleader  proceedings  were  taken  by  (he  sv^^ 
who  only  heard  of  the  seizure  after  the  sale  wtu  oBm^ 
and  the  execution  creditor  during  those  ffoew^^ 
admitted  the  title  of  the  claimants,  who  gam  •  "^ 

(a.)  Beported  by  Maubiob  N.  Dbuoquh,  ^ 
Barcister-at-Law. 
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High  Ooubt. 


claimiing  damagea  againri  the  high  hailif/or  alleged  wn- 
vertien  of  ihe  furniture  hf  ieUing  it, 

Hdd,  thai  the  daimatUe,  inaemueh  €U  they  were  entitied 
iopoeeeenon  of  ihe  furnUwre  fnm  the  time  of  ite  leing 
taken  in  execvHonf  could  recover  damagee  from  the  high 
haUiff  by  reaeon  of  hie  ad  of  convereion  in  eelling. 

Appeal  from  ihe  deoision  oi  the  jadge  of  the 
Soatiiend  Oonnty  Ooort 

By  a  hiie-pnrohaie  agreement  dated  the  25th  of 
Marob,  1904.  in  reapeot  to  certain  artioles  of  fami- 
tnre,  the  daimanta  (Hackney  Famishing  do.)  agreed 
with  the  defendant!  that  they  ihonld  have  the  ripht  to 
determine  the  hiring  and  retake  poiaoerion  without 
notioe  in  the  event  of  the  said  fomitore  being  taken 
in  execution. 

On  the  7th  of  June  the  high  bailiff  levied  execution 
upon  the  defendant* •  goods,  ineladiag  the  said 
fuDiture,  under  »  warrant  of  execution  dated  the  1st 
of  June  isaued  in  respect  of  the  plaintiffs*  judgment 
debt  recoTered  on  the  18th  of  ApriL 

On  tiie  18th  of  June  the  g^oods  were  sold  under  the 
execution  and  proceeds  paid  into  court.  Thedaimants 
heard  of  this  matter  for  the  first  time  on  the  19th  of 
Jane,  and  on  the  21st  of  June  gave  formal  notice 
claimiTig  the  proceeds. 

Upcn  the  application  of  the  hiffh  bailiff  an  ioter- 
pleader  summons  was  issued,  and  m  the  course  of  the 
proceedings  taken  thereon  the  judgment  creditor 
admitted  the  title  of  the  claimants.  They  then  gave 
notioe  under  ord.  27,  r.  8,  of  the  County  Gourt  Bules 
daiming  damages  from  the  high  bailiff  for  that  he 
"  seized  and  took  away  the  ffoods  and  chattds,  the 
property  of  the  claimants,  and  converted  them  to  his 
own  use.'* 

The  learned  county  court  judge  gave  judgment  for 
the  claimants,  and  the  high  bailiff  appealed. 

Montague  Lueh,  K»0.  (Edge  with  him).— The  crucial 
point  in  the  judgment  of  the  learned  county  oourt 
lodge  is  where  he  holds  that  by  the  seizure  the  hirer 
lost  all  r^ht  of  property  and  possession  in  the  goods, 
and  that  therefore  the  sale  was  tortious.  That  is 
eironeous  (1)  under  the  hiring  agreement,  (2)  under 
the  County  Uourts  Act,  1888.  The  important  clause 
of  the  agreement  is  clause  7.  The  high  bailiff  did  not 
commit  a  conyersion  by  seizure.  There  was  no 
termination  of  the  hire  till  after  the  seizure.  The 
goods  were  in  the  custody  of  the  law  for  the  purpose 
of  the  sale,  and  the  high  bailiff  cannot  commit  a  tort 
by  sale:  Cknmty  Courto  Act,  1888,  s.  156.  The  high 
bailiff  seised  the  hirer's  goods.  At  the  moment  of  Uke 
leizare  the  claimants  had  no  right  to  the  possession 
of  the  goods.  Therefore  there  was  no  tort  by  the 
leizare,  and  as  there  is  a  statutory  duty  to  sell  there 
oaonot  be  a  tort  by  selling.  In  Orane  y.  Omerod, 
[1903]  2  K.  B.  37,  51  W.  B.  Digest  44,  the  point  was 
not  taken  that  the  original  seizure  of  the  mgh  bailiff 
was  lawful;  it  was  conceded  that  it  was  wrongful. 
The  reasoning  in  Goodlock  y.  Cozme,  46  W.  B.  369, 
[1897]  1  Q.  B.  348,  applies  to  the  present  case. 

W.  de  B.  Herbert  (Fooie^  K.O.^  with  him),  for  the 
reipondents. — ^Immediately  the  high  bailiff  seized  the 
goods  the  respondents  were  entitled  to  their 
possession:  Uorence  y.  MuUineon^  3  Q.  B.  D.  484. 
They  were  therefore  entitled  to  maintain  trover.  In 
Pain  v.  WhitttJeer,  (1824)  By.  &  Mood.  99.  there  was 
no  defeasance  clause,  and  in  Dean  y.  Whittaher,  1 
G.  ft  P.  347,  there  was  no  sale.  Mandere  v.  WiUiame, 
4  Ezch.  339,  shows  that  the  tort  was  committed  by 
the  sale  and  delivery.  G^ooci^ocA;  v.  Coseiu,  45  W.  B.  303, 
[1897]  1  Q.  B.  348,  and  Orcme  v.  Omerod  turned  upon 
the  opening  words  of  section  156  of  the  County  Courts 
Act,  1888.  [EXNNBDT,  J.,  referred  to  Bradley  v. 
Oofiey^  1  0.  B.  685.]    In  that  case  there  was  no 


demand  for  possession,  and  no  right  to  seize  the 
goods  till  default  in  payment  and  demand. 

Lameoihire  Wagon  Co,  v.  Fihhugh,  6  H.  &  N.  502, 
was  also  referred  to. 

Edgct  in  reply. — ^The  respondents  were  not  entitled 
to  take  possession  until  they  had  exercised  their 
option  under  clause  7  of  the  agreement.  That  they 
did  not  do. 

Lord  Alybbbtonb,  L.C.J. — ^I  have  come  to  the 
conclusion  that  we  ought  not  to  interfere  with  the 
decision  of  the  learned  county  court  judse.     The 
right  to  the  possession  of  the  furniture  depended 
upon   the  terms  of   the   hire-purchase  agreement. 
t    adhere    to   the    view   which    we    expressed   in 
Orane     v.     Omerod     that     there     is     no     special 
privilege  in  favour  of  a  high  bailiff  which  does  not 
apply  in  the  case  of  a  sheriff.     Apart  from   the 
question  raised  under  section  156   of   the   County 
Courts  Act,  1888,  it  is  contended  that  proceedings 
aeainst  the  high  bailiff  are  not  maintainable,  because 
although  the  property  was  in  the  claimants,  the 
goods  were  held  under  an  agreement  which  save 
the  claimants   the   right  to  determine   the   hiring 
and   retake   possession  without   notioe   upon  ^eir 
being     seized     in     execution.     After    considering 
the   authorities   dealt  with   by   the   county   court 
jud^  in  his  judgment,  I  have  come  to  the  con- 
duBion  that  in  this  court  we  must  hold  that  if  the 
high  bailiff  sells  goods  of  which  the  owner  is  entitled 
at  the  time  of  sale  to  retake  possession  he  is  liable  in 
trover.    It  is  unnecessary  for  me  to  deal  at  length 
with  the  string  of  cases  cited,  because  the  county 
court  judge  fuUy  recognizes  that  if  it  were  a  mere 
question  of  seizing  the  goods  and  holding  them  the 
high  bailiff  might  be  protected,  inasmuch  as  up  to  a 
certain  point  the  owner  of  the  goods  was  not  entitled 
to  possession.    I  need  only  refer  to  the  passage  of 
Bayley,  J.,  in  Dean  v.  WhiUaker  in  which  he  said 
that  the  sheriff  might  have  sold  the  interest  of  the 
judgment  debtor  in  the  goods.    Having  recognized 
that  to  be  the  law,  the  county  court  judge  dealt  with 
the  cases  of  Bradley  v.  OopUy  and  Mcuydere  v.  Willvame, 
To  my  mind  the  ^ect  of  the  decision  in  the  latter 
case  is  that  if  at  the  time  of  the  sale  the  owner  is 
entitled   to   take   possession  the  sale  is  an  act  of 
conversion  as  against  him,  and  I  am  unable  to  see 
that  the  right  to  sue  in  trover  depends  upon  any 
notioe   to   Sie  sheriff  or   the  high   bailifll     It    is 
a  brandi  of  the  general  law  that  the  sheriff  seizes 
and  sells  goods  at  nis  peril,  and  I  see  no  reason  why 
a  county  court  bailiff  is  in  any  better  position  in  that 
respect  than  the  sheriff.    Bef erence  was  also  made  to 
Bradley  v.   CopUy,  which,  when  carefully  examined, 
seems  to  me  to  differ  from  Mandere  v.  WiUiame,  because 
although  there  had  been  a  sale  there  had  been  no 
demand  entitling  the  owner  of  the  goods  to  resume 
possession.    That  must,  I  think,  be  the  true  distinc- 
tion between  the  cases,  because  in  Mandere  v.  WilUame 
Parke,  B.,  when  deaUng  with  Gordon  v.  Harper,  7 
T.  B.  9,  and  Bradley  v.   Copley,  recognized  that  a 
person  not  entitled  to  posiession   cannot  maintain 
trover,  and  then  went  on  to  say  that  inaunuch  as  tiie 
owners  of  the  casks  were  entitied  to  their  possession 
when  they  were  empty  the  right  of  possession  reverted 
to  them,  and  the  person  in  whose  actual  possession 
th^y  were  was  in  the  position  of  a  mere  bailee  during 
pleasure  and  the  action  could  therefore  be  brought  by 
the  bailor.    It  has  been  suggested  during  the  present 
argument  that  the  fact  that  the  hirer  was  going  to 
pay  for  the  goods  made  a  distinction,  and  that  the 
rule  was  not  the  same  where  the  person  in  possession 
was  not  a   gratuitous  bailee  during  pleasure.    In 
my  opinion  that  fact  cannot  make  any  real  difference 
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ToLLH 

HioH  CoimT, 

Jblks  «.  Katwabd, 

HiaE  (kvn. 

!f  by  tbt  tennff  of  ihe  kiriiif  agrdemsal  thdre  ia  the 
right  to  take  poiiessioQ. 

BaliMio@  was  placed  upon  the  g^ctiona  of  the  County 
Conrta  Aot,  1838,  deaUnf^  with  the  rights  aud  duties  of 
high  baiUffo ;  but  no  patticaiar  section  eould  be  poioted 
out  affording  any  proteotion  other  than  section  i3S, 
which  was  ducuss^d  in  Goodhck  t.  Cozent,  I  think 
that  thd  view  of  thai  case  which  we  took  in  Crane  r. 
Omerod  wa«  correct.  AH  that  the  conrt  decided  was 
that  where  the  proeednre  of  section  156  had  been 
followed,  and  the  claim ant»  having  gi^en  a  notice  of 
hii  claim  pursuant  to  that  section,  afterwards  laiLed 
to  fulfil  the  conditions  imposed  by  that  section  upon 
a  claiomnt,  it  was  not  for  him  to  say  that  the  sale 
was  wrongfnlf  and  that  the  pnrchaser  did  not  acquire 


a  good  title  to  the  goods  aoldr    There  ii  nolMof  m 

that  decision  which  confliots  with  the  gea«f«I  % 

ciple  that  if  a  sheriff  or  a  county  court  bttltf  ^ 

I  goodg  under  an  emecutiou  which  are  not  io  £»€t  tb 

goods  of  the  execntion  debtor^  and  if  the  tme  ovw 

I  has  a  right  to  take  poiseosion  of  theie  g>^  »^ 

I  sheri^  or  bailiff  is  Mable  in  an  actiom  m  t rover.   For 

the  reaions  which  I  hftve  given  this  appial  aoit  k 

di«  missed. 

Krnnedt  and  Eidley^  J  J.,  conciirred, 

Apipeal  dismiased* 

Solicitors  for  appellant,  Tmid,  Denni§,  A  lani. 

BolidlOTs  for  respondentA,  8^m  <^  Som* 
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A     DIGEST 


OF  ALL  THB 


CASES   DECIDED   IN   ENGLAND, 

PBOM 

THE  24th  of  OCTOBER,  1904,  TO  THE  12th  OF  AUGUST,  1905, 


AS  SBPOBTBD  IN 


VOL  Lin.  OF  THE  WEEKLY  EEPOETER,  1904-1905 ; 


CERTAIN  OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOGETHER  ALSO  WITH  CERTAIN  OTHER  CASES  REPORTED  THEREIN  DURING  THE 
SAME  PERIOD,  BUT  DECIDED  PREVIOUSLY  THERETO. 


•»•  In  the  following  Digest  the  letters  h.l.  after  a  case  indicate  the  House  of  Lords;  P.O.,  the  Privy 
k>ancil ;  O.A.,  the  Court  of  Appeal;  lun.,  Lunacy;  oh.d.,  the  Chancery  Division ;  K.B.D.,  the  King's  Bench 
Hvision;  bkoy.,  the  King's  Bench  Division  sitting  in  Bankruptcy;  p.d.  &  AD.D.,  the  Probate,  Divorce, 
nd  Admiralty  Division ;  o.o.B.,  the  Court  for  Crown  Cases  Reserved. 

\*  This  Digest  will  contain  at  the  end  thereof  a  Tabular  Index  of  the  Names  of  all  Cases 
Reported  up  to  the  end  of  August,  1905,  as  well  in  this  Volume  (53)  of  the  Weekly 
Ieporter  (w  in  certain  other  Contemporaneous  Reports.  In  this  Digest,  figwres  following  the 
am£  of  a  case  denote  the  page  in  the  Weekly  Eeporter  at  which  it  vnU  be  found.  Where 
ie  name  of  a  case  has  no  figures  attached,  the  case  is  not  reported  in  this  Volume  of  the 
Veekly  Eeporter  ;  hU  the  references  to  the  case  in  other  Reports  are  given  in  this  Digest. 


ACCUMULATIONS:— 

Infani — Mairdenance —  Cont  ingent  Ugcicy — Legacy 
from  parent  to  child — Contingent  life  interest — Right 
to  aurpltis  income  and  accumttkUiona — Conveyancing 
and  Law  of  Property  Act,  1881  (44  <fe  45  Vict.  e.  41), 
«.  43,  Bub'Sectione  1,  2,  and  3.— A  legacy  given  by  a 
testator  to  his  infant  child,  made  contingent  on  the 
infant  attaining  twenty-one,  bears  interest  for  the 
maintenance  of  the  infant,  if,  and  for  such  period 
as,  no  maintenance  is  expressly  provided.  Bat  all 
that  the  infant  is  entitled  to  have  is  maintenance, 
and  he  does  not  take  any  immediate  vested  interest 
in  the  income,  so  that  should  there  be  a  surplus  not 
required  for  maintenance,  the  surplus  does  not 
become  the  property  of  the  child  or  pass  to  his 
personal  representative  if  he  dies  a  minor,  but  is 
regarded  at  an  accretion  to  the  corpus  of  the  con- 
tingent legacy.  Nor  does  the  setting  apart  of  a 
fund  by  we  testator  to  answer   the  contingent 


legacy  alter  the  character  of  the  child's  interest 
therein,  but  subject  only  to  the  right  of  mainten- 
ance thereout  of  the  child,  the  income  of  the  fund 
so  set  apart  ought  to  be  accumulated  and  added  to 
corpus. 

Consequently  where  a  life  interest  in  a  legacy 
was  given  to  a  child,  oontiogently  on  such  child 
attaining  twenty-one,  the  chud  was  held  entitled 
only  to  the  income  of  the  ultimate  fund  arisiDg 
from  the  original  fund  and  the  surplus  accumulated 
fund  combined.  By  sub- section  2,  of  section  43,  of 
the  Conveyancing  Act,  1881,  the  persons  for  whose 
benefit  surplus  income,  after  providing  for  mainten- 
ance is  to  be  accumulated,  are  the  persons  who 
become  entitled  to  the  corpus  of  the  fund  set  apart. 

In  re  8coU,  50  W.  B.  454,  [1902]  1  Ch.  918,  over- 
ruled.— BowLBY,  Be,  Bowlbt  v.  Bowlby,  C.A., 
270  ;  [1904]  2  Oh.  685;  73  L.  J.  Ch.  810;  91  L.  T. 
573. 
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ADTJLTERATION  :— 

L  Article  purchoMed  for  Usi  purpoiu—Time  for 
imtitutijig  pToiecutimi  —  Xnft/rTmtion  within  time 
ipccijisd — l»iue  of  summons  afUt  Ume — Buh  0/  Food 
and  Drugs  Act,  1899  (62  dSr  63  Vid,  c.  51).  1,  19,  »uh- 
B^etion  I,— By  lectioii  19  (1)  of  tha  Sale  of  Food 
and  Dmga  Act,  1809,  wb«re  any  artiale  of  food  or 
drug  h&B  boi-ii  purchased  for  teat  purposes,  m  prose- 
cution  under  the  Act  iball  not  be  instituted  after 
the  expiration  of  twenty-eight  dayi  from  the  time 
of  poroliaae. 

Held,  that  the  pfosecution  waa  "  inutitnted  "  If 
the  luforcQation  wa«  laid  within  twenty-eigbt  dayfl» 
and  that  a  flummona,  though  not  issued  until  after 
that  time  had  elap*ed,  waa  not  too  late* 

Btardiley  t,  Oiddingt,  [1904]  I  K.  B.  847,  con- 
iideredp  —  Brooks  v.  baADSHAw,  K.B,D.t  13; 
[1004]  2  K.  B.  796;  73  K  J.  K*  B.  839;  91  L.  T- 

dsa* 

2»  Imtittition  of  proseeution — Sah  of  Food  and 
Drugs  Act,  1899  (62  dt  63  Vict  c.  54),  a,  19  (1).— By 
Beotion  19  (l)  of  the  Food  and  Dmgi  Act,  1899,  it 
Is  provided :  **  Where  any  artiole  of  food  or  drn(f 
has  been  purchaaed  from  any  perion  for  test 
purposei,  any  prosecution  under  the  Sale  of  Food 
and  Drugs  Act  in  recpect  of  the  sale  thereof  ahaU 
not  be  instituted  after  the  expiration  of  twenty- 
eight  days  from  the  time  of  the  purchaae." 

Held,  that  the  laying  of  the  information  wai  the 
institution  of  the  prosecution,  and  not  the  service 
of  the mmmons— Beabdsley v.  QiDDlNOa,  K.B.D., 
78;  [1904]  1  K.  B.  847;  73  L,  X  K.  B,  378  ;  90 
L*T;65L 

3,  Margafint  in  tub  in  Bhf>p—Fackag€—Margaritie 
Ad,  1887  {50  cfr  51  Vid.  e.  29),  a.  6.— A  tub  standing 
at  the  back  of  tbe  counter  from  which  margarine  is 
scooped  to  be  supplied  to  a  customer  is  a  **  package  *' 
within  section  6  of  the  Margarine  Act,  1887,  and 
must  be  marked  in  accordance  with  that  section*— 
MoNaik  V,  HOEAN.  K.B.D. ;  91  L,  T*  555. 

4,  Milh^ Analyst' a  cetiificatt^  mjicimcy  of—Sah 
iifFood  and  Druga  AcU,  1875  [38  d&  39  Vkt  c.  63), 
s.  6;  1899  (62  ifc  63  Vict  c.  51),  i.  4.—Sak  of  Milk 
Megulationa,  1901.  L — In  a  prosecution  under  the 
Sale  of  Food  and  Drugs  Acts,  1875  and  1899,  the 
certificate  of  the  analyst  is  bad  for  want  of 
suMcif^ncy  if  it  does  not  indicate  the  amount,  nature, 
or  character  of  the  adulteration  ;  and  the  fact  that 
the  Board  of  Agriculture,  under  powers  given  by 
the  Act  of  1899,  has  published  regulations  (Sale  of 
Milk  Begulations,  1901)  prescribing  tbe  standard 
percentage  of  ingredients  in  no  way  removes  the 
necessity  to  indicate  theae  matters  on  the  face  of 
the  certificate.  For  this  purpose  it  is  not  sufficient 
to  r^fer  to  the  particular  regulation  fixing  the 
standard. 

Fortune  v*  Baruon,  44  W.  E.  431,  [1896] 
1  Q.  B*  202,*xtended.— Baylet  1^-  Cooke,  K,B,I}., 
410 ;  92  L.  T.  170. 

5.  Milk — Defiden  cy  in  fat — Bold  m  from  mxiv — Not 
tamper &i  mth  or  adulterated— Sale  of  Food  and  Drugs 
Ad,  mi  a  (38  &  39  Vict  c.  63).  a.  6.— The  appellant 
was  cb urged  under  section  6  of  the  Sale  of  Food 
and  Drugs  Aot,  I875|  for  selling  milk  not  of  the 
nature^  substance,  aixd  quality  demandi-d,  as  such 
milk  contained  only  2 '81  per  cent,  of  milk  lat. 

It  was  proved  that  there  had  been  no  adultera- 
tion of  or  abstraction  from  the  milk^  but  that  the 
dfificiency  of  fat  was  due  to  the  cows  not  having 
been  mdked  for  fooitaen  hours,  and  the  fat 
becoming  absorbed  by  tbe  cows.  The  hoars  of 
milking  adopted  by  the  appellant  were  thft  Uq^^ 
niually  adopted  in  the  district. 


The  jcMtioet  were  of  opinion  that  tlwy  i« 
bound  to  convict  by  the  decisiou  10  .?imti»f  f. 
Bridge,  87  L.  T,  Bep.  167,  [1902]  2  K  B.  11 

Held,  that  the  juaUces  ought  ti  tiavs  moiSmi 
whether  the  milk  was  of  the  nature,  tubetm^.  *1 
quility  dematkded ;  that,  unless  tbe  qcuatirj  J 
milk  fat  which  was  absent  was  so  larg*  1*  to  \^ 
to  an  abnormal  state  of  things,  tberc  wy  a 
evidence  upon  whinh  they  conld  convict  ^^^f  ^ 
circumstances.  —  Wolfkndkt  w*  KflCuLUiei 
K.B.D.s  92  K  T.  857. 

6.  Milk— Demand  for  sample  from  «*«^ 
dmiand  for  milk^Salt  of  Food  and  Dfutji  Ad,  10 
(38  &  39  Vicl  c.  63),  «*  6.— An  lEipectar,  h*i^ 
asked  tbe  respondent  for  a  aample  torn  ortit 
milk  chnms,  was  supplied  with  such  iwupka 
the  inspector  made  no  reqnest  in  teflw  ^  ■ 
suppli«;d  with  milk* 

A  sample  having  been  given,  it  wm  lamm 
analysis  to  be  deficient  in  milk  fat 

Held,  that  there  was  no  sale  to  the  pfiJBn»» 
the  purchaser  witbin  secfiou  6  of  the  SaI?  <?(  F^ 
and  Drugs  Act.  1875.— Bajtbtb  p.  jAXSEmsJS.X 
92  L.  T*  646, 

7.  Preserved  pmt^Sulphat^  «/  «f9*-|?J*5 
to  health— Certifiaite  of  tiTialt/it^Sak  t/  W«* 
DrugB  Act,  lS7o  (38  ^  39  Fid,  «*  ^\'kl^ 
tJnder  section  3  of  tbe  Sale  of  Food  mw_W 
Act.  1875,  the  article  of  food  mustbai«W««*' 
jurious  to  health  by  being  mixed  with  wm^ 
gredient.  It  is  not  suffici-nt  that  ths  *o^~ 
with  which  the  food  is  mixed  is  iojarioaitoW^ 

The  certificate  of  the  analyat  in  th«  c«i!«« 
alleged  off^-nce  under  this  section  ii  not  ttiMm0f 
if  it  complies  with  the  form  in  the  ithi^oJ*  w*^ 
Act  of  1875,  mereljr  because  it  does  not  *ij»^ 
the  ingredient  so  mixed  "  rendered  thi  •'5!??- 
jorious  to  healtb."— Hiii^  v,  HoB£2rtt^ 
92  L.  T,  81. 

8.  Sample  purehased  for  tmaltfiis—^^^ 
four  packtta  of  an  arlicle^Canienik  of  p»*  ^ 
togHher  and  thin  divided — Compliance  \^  'Jjj 
ment  of  Act— Sale  of  Food  and  th-ugt  M  j*? - 
d&  39  Vict  c.  63).  M.  6,  14.— The  »PJ^' 
inspector  under  the  Sale  of  Food  and  Wj^j^ 
purchased  four  penny  packets  from  the  «»J^*" 
a  grocer,  labelled  **  Finest  cr#am  of  t«tj.^ 
cent*  bi-cartxjnate  of  potaisium.  ^"J^ 
The  packets,  which  were  all  sioiilar  ini»«Mf^ 
ance.  and  label,  were  taken  by  the  respofi»»^ 
the  same  box*  The  appellant  havings  *!JI5m 
the  contents  of  the  four  packets  and  ™^  JJj 
together,  divided  them  into  th£«a  parti,  »y**^ 
up,  and  sent  one  of  the  sealed  paAetiteW 
analyst,  who  certified  that  the  samplt  ^J"^ 
lead*  At  the  bearing  of  an  "i^ormstioo  PfJ 
by  the  appellant  against  the  respondeoU  wi*^ 
section  14  of  the  Sale  of  Food  "i^^*^, 
1875^  tbe  respondent  raised  the  obj«ti<»  w*^ 
appellant  bad  made  four  s^^patrnte  parcb^i^M' 
packet  was  an  article,  and  tuat  by  mixioi^^ 
tfie  contents  of  the  four  ptcki^ts  and  ^°^^ 
the  sabstance  S'l  mixed  into  threw  parti  twyi^ 
menta  of  section  14  had  not  bsto  floa^**  ^ 
The  justices  dismissed  tbe  iowrmii*"' 
inspector  appealed. 

Held,  aUowing  the  appeal,  tbatP*  . ■  ..^ 
taken  by  the  respondent  wai  not  a  |«2lv!Ti 

Mason  v.  Cowdray,  49  W.  E*  38  [l»i  tjjt 
419.  d»«tiniruis''ed— SMirn  n  ^ATAflJ  *L^g 
477;  [1905]  2  K.  B.  88;  74  L.  J.  K-  !•  ^'•^H 
li^  T.  77&< 

9,  WarraniM'-Miik^JmimafM'n^'^ 
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pmd  with  in  iran$it — Sale  of  Food  and  DrugB  Ad, 
1899  (62  (k  63  Vict.  c.  51). «.  20  (6).^Ttie  reepondoDt, 
a  farmer  at  S.»  entered  into  a  oontraot  to  supply  to 
a  retail  purveyor  at  A«-road  Station,  new  milk  with 
all  its  oream,with  a  written  warranty  to  that  effect. 
Oo  arrival  it  was  found  that  the  mUk  had  had 
abstracted  16  per  centum  of  its  fat,  and  upon  the 
retailer  being  summoned  under  section  9  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  he  showed  that 
it  was  part  of  a  consignment  received  at  A.-road 
Station  from  the  respondent  with  the  warranty. 

Toe  respondent,  haying  been  summoned  under 
section  20  (6)  of  the  Sale  of  Food  and  Drugs  Act, 
1899,  for  having  given  a   false  warranty,  while 
admitting  the  abstraction  of  fat  between  8.  and 
A-road  Stations,  proved  to  the  magistrate's  satis- 
faction that  at  and  from  the  handling  over  of  the 
milk  to  the  railway  company  at  S.  to  the  delivery 
at  A-road  he  had  reason  to  believe  the  statements 
in  the  warranty  were  trae. 
The  magistrate  thereupon  dismissed  the  summons* 
Held,  that  the  magistrate  was  right.— Oatlxy  v, 
Lbmok,  K.B.D.  ;  92  L.  T.  200. 

UPPBAL:— 

1»  Action  re/erred  to  mcuter — Bight  of  appeal  from 
maiter^Ord.  14,  r.  7. — Where  an  order  is  made 
nnder  ord.  14,  r.  7,  referring  an  action  to  a  master 
for  trial,  an  appeal  lies  Srom  his  decision  to  a 
DivisionaJ  Oourt. 

Decision  of  theDivi»ional  Oourt  {ante,  p.  47,  [1904] 
2  E.  B  245)  reversed.— Fkasbb  v,  Fbaseb.  C.A., 
310;  [1905]  1  K.  B.  368;  74  L.  J.  E.  B.  183;  92 
li.  T.  341. 

2,  Practice — Appeal   from   chambers — **  Practice 
and  procedure** — Order  to  arbitrator  to  state  ccue — 
—Arbitration  Act,  1889  (52  df  58  Vict,  c  49),  s.  Id- 
Judicature  Act,  1894  (57  db  58  Vict,  c  16),  s.  1,  sub- 
section  4. — Proceedings  in  an  action  were  stayed 
und^r  section  4  of  the  Arbitration  Act,  1889,  upon 
the  ground  that  there  was  an  agreement  to  refer 
the  matter  to  arbitration,  and  the  matter  was  accord- 
ingly referred.    In  the  course   of   the   reference 
questions  of  law  arose,  and   one  of   the  parties 
obtained  an  order  under  section  19  from  the  judge 
in  chambers  directing  the  arbitrator  to  state  a  case 
for  the  opinion  of  the  court. 

Held,  that  an  appeal  from  the  order  directing  the 
arbitrator  to  state  a  case  did  not  lie  direct  to  the 
Ooart  of  Appeal— Fbebb  Aim  Stayblit  Taylob 
&  Co.,  Be.  O.A.,  242;  [1905]  1KB.  366;  74  L.  J. 
K.  B.  208 ;  92  L.  T.  194. 

See  also  Australia,  1,2;  Interpleader,  1 ;  Justices, 
2  ;  Ship,  1 ;  Trustee,  4. 

?POINTMBNT.— See  Election,  1,  2;  Lunacy,  3; 
Power,  1,2;  Trustee,  1. 

>POBTIONMBNT.— See   Bent-charge,  1;    Local 
GK>verzunent,  11. 

>PBOPBIATI0N.— See  Company,  10;  Dentist,  1. 

tBITBATION:— 

1.  Award  bad  in  point  of  law — Marine  insurance 
— Depreciation  in  vnlvte  of  gr>ods  covered  by  policy — 
Undertaking— Covering  note — Usage. — ^A  contract  of 
i&le  contams  a  term  that  A.,  the  vendor,  shall 
^fPect  on  account  of  L.,  the  vendee,  iosuraoce  for  5 
per  cent,  over  net  invoice  price.  Subsequently  to 
^e  8sde  A.  receives  an  undertaking  from  his  vendor 
x>  hold  a  policy  of  insurance  for  account  of  A.  to 
;lLe  extent  of  the  value  of  the  goods  sold  to  A. — 
Hz.,  jS  1,280,  which  goods  A.  has  by  the  old  contract 
resold  to  L.  at  a  depredated  price— viz.,  £1,107. 
[j.  having  paid  the  contract  price,  A.  hands  over  to 
bixn   the  shipping  documents,  including  the  said 


undertaking.  A.  alleges  that  the  mercantile  usage 
in  such  cases  is  not  to  hand  over  the  undertaking 
but  a  covering  note  for  the  actual  value  of  the 
goods  insured,  and  that  it  was  owing  to  a  mistake 
of  a  clerk  that  it  was  not  the  course  pursued  in  this 
case.  Tue  goods  were  destroyed  by  fire  after  the 
property  in  them  had  passed  to  L.  Tbe  under- 
writer paid  L.  £1.280  in  pursuance  of  the  under- 
taking. A.  claims  the  amount  represented  by  the 
diff«*rence  between  £1,280  and  £1,107,  and  goes  to 
arbitration  under  a  clause  in  the  contract.  The 
award  delivered  pursuant  to  these  proceedings 
stated  that  under  the  contract  A.  was  entitled  to 
the  sum  in  dispute. 

Held,  that  uasmuch  as  it  was  not  a  term  of  the 
contract  that  A.  should  be  entitled  to  the  sum  in 
dispute,  the  award  was  bad  in  point  of  law  on  its 
face,  and  therefore  must  be  set  aside;  that  A. 
having  no  legal  title  to  recover  anything  from  the 
underwriters  bv  reason  of  the  fact  that  he  had  lost 
all  interest  in  the  property  insured,  he  could  have 
no  better  title  against  L.  unless  under  an  express  or 
implied  stipulation  to  that  effect. 

Held,  further,  that  even  if  there  were  a  mercantile 
usage  supporting  A.'s  contention,  yet  the  umpire 
had  not  so  found  in  his  award. 

Qufxre  (Kennedy,  J.),  whether  such  a  usage  could 
be  supported  in  a  court  of  law. — ^Lanbauxb  v. 
ASSBB.  K.B.D.,  534  ;  [1905]  2  K  B.  184;  74  L.  J. 
E.  B.  659. 

2.  Beference  to  arbOration — Condition  precedent  to 
right  to  sue — 8tay  of  proceedings — Bailway  Passengers 
Assurance  CompanyU  Act,  1864  (27  A  28  Vict.  c. 
caoxv.),  ss.  3,  16,  ^Z— Bailway  Passengers  Assurance 
{Consolidation)  Act,  1892  (55  Vict.  c.  viii.)  ss.  3,  7— 
ArbUration  Act,  1889  (52  &  53  Vict,  c  49),  s.  4.— 
The  Bailway  Passengers  Assurance  Company's 
Act,  1864,  provided  by  sections  3  and  16  that  any 
question  or  difference  arising  on  any  contract  of 
insurance  entered  into  by  the  company  should,  if 
either  tbe  company  or  the  person  claiming  under 
the  contract  required  it,  be  referred  to  arbitration 
as  a  condition  precedent  to  the  eofordng  of  any 
claim  to  which  the  question  or  difference  related. 

The  Bailway  Passengers  Assurance  (Oonsolida- 
tion)  Act,  1892,  repealed  the  Act  of  1864,  but  by 
section  7  it  provides  that,  notwithstanding  the 
repeal,  all  contracts  entered  into  by  the  company 
and  in  force  at  the  date  of  the  repeal  shall  be  valid 
and  effectual  to  all  intents  as  if  the  Act  had  not 
been  passed. 

After  the  passing  of  the  Act  of  1864,  and  before 
the  passing  of  the  Act  of  1892,  the  company 
entered  into  a  contract  of  insurance,  one  of  the 
conditions  of  which  was  that  any  question  as  to 
the  liability  of  the  company  to  pay  the  sum  assured 
by  the  policy  should,  if  the  company  or  the 
assured  or  his  legal  representatives  required  it,  be 
referred  to  arbitration  in  the  manner  specified  in 
the  Oompan/s  Act  of  1864. 

Li  1904  the  legal  representative  of  the  assured 
claimed  payment  from  the  company  of  the  sum 
assured.  The  company  disputed  their  liability,  and 
required  the  question  to  be  referred  to  arbitration. 

Upon  an  action  being  afterwards  brought  by  the 
legal  representative  to  recover  the  amount  of  tbe 
policy,  the  company  api^ed  at  chambers  for  an 
order  that  all  proceedings  in  the  action  should  be 
stayed. 

Held,  that,  upon  the  condition  of  the  contract 
referring  to  the  Act  of  1864,  the  parties  had  agreed 
that  the  question  of  the  liability  of  the  company 
should,  if  «ither  partv  required  it,  be  referred  to 
arbitration  as  a  condition  precedent  to  enforcing 
tiie  claim  by  action,  and  that,  imder  the  drcnm- 
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stanoesy  the  oompany  were  entitled,  under  section 
4  of  the  Arbitretion  Aot,  1889,  to  an  order  itaying 
all  proceedings  in  the  action. — HoDSOV  v.  Bailway 
Pasbsnoebs  AssuBAivoB  Oc,  C.A, ;  [1904]  2KB. 
833 ;  73  L.  J.  K.  B.  1001 ;  91  L.  T.  648. 
See  also  Appeal,  2 ;  Building  Oontraot,  1. 

ABCHITECT: 

Employment — General  retainer — Work  completed 
and  remuneration  paid — BigJU  of  employer  to  have  tJie 
plane  and  apecificatione. — An  architect,  who  has 
under  a  general  retainer  prepared  plans  and  speci- 
fications, is  not  entitled  to  keep  the  plans  on  being 
paid  his  agreed  fee,  which  thenbeoome  the  property 
of  the  bnilding  owner. 

Ehdy  y.  McGowan,  2  Hudson  on  Building  Oon- 
tracts,  7,  followed  and  approved. — Gibbon  v. 
Pbasb,  G.A.,  417;  [1905]  1  K.  B.  810;  74  L.  J. 
E.  B.  502 ;  92  L.  T.  433. 

ASSIGNMENT: 

1.  Debt—OhiMe  in  action — Maintenance — Indirect 
motive  on  part  of  assignee — Truait  in  respect  of  moneys 
recovered— Judicature  Act,  1873  (36  &  87  Vict.  c.  66), 
«.  25,  sub-section  6.— The  plaintiff  sued  as  the 
assignee  of  certain  debts.  Oreditorsof  the  defendant 
to  whom  respectiyely  debts  of  various  amounts 
were  due  from  the  defendant,  amounting  in  the 
whole  to  £90  lis.  5d.,  assigned  those  debts  by  deed 
to  the  plaintiff  absolutely,  in  consideration  of  a 
covenant  by  him  to  the  effect  that,  in  case  he  should 
be  able  to  recover  and  realize  the  amount  of  the 

•  said  debts,  he  would  inmiediately  thereupon  pay 
over  to  them  the  said  respective  amounts,  or  so 
much  thereof  as  he  might  be  able  to  recover  or 
realize  after  payment  of  all  costs  necessarily  incurred 
by  him.  Notice  in  writing  of  the  assignment  had 
been  given  to  the  defendimt.  It  appeared  tiiat  the 
plaintiff  was  interested  in,  and  a  director  of,  a  com- 
pany, of  which  the  defendant  was  a  co-director, 
and  that  the  plaintiff,  being  dissatisfied  with  the 
action  of  the  defendant  as  a  director  of  the  com- 
pany, had,  acting  under  the  advice  of  a  solicitor, 
taken  the  astignment  of  the  before-mentioned  debts 
with  the  view  of  procuring  an  adjudication  in  bank- 
ruptcy against  the  defendant,  and  so  getting  him 
removed  from  the  directorate  of  the  company. 

The  Court  of  Appeal  (Collins,  M.B.,  and  Mathew 
and  Cozens-Hardy,  L.JJ.,  the  first-mentioned 
doubting)  held,  following  the  decision  in  Corr^fort 
V.  BetU,  [1891]  1  Q.  B.  737,  that  the  assignment  of 
debts  was  valid.  They  therefore  allowed  the  appeaL 
— .FrrzBOY  v.  Cave,  (7.-4. ;  [1905]  2  K.  B.  364. 

ATTACHMENT  :^ 

Practice — Disobedience  of  order — Personal 
Knowledge  of  order — Evasion  of  service. — On  an 
application  for  a  writ  of  attachment  for  disobedi- 
ence of  an  order  of  the  court,  if  it  appears  that  the 
person  against  whom  the  attachment  is  sought 
knew  of  the  existence  of  the  order  and  evaded 
service  of  it,  he  cannot  avail  himself  of  ^e  objec- 
tion that  personal  service  has  not  been  affected 
upon  him.— EiSTLEB  v,  Tetticab,  (7.^.,  230; 
[1905]  1  K  B.  39;  74  L.  J.  K  B.  1 ;  92  L.  T.  3a 

AUCTIONBBB:— 

Public  auction — Sale  of  chattel  of  value  exceeding 
£10 — No  signed  **  note  or  memorandum  "  of  contract 
— Action  for  refusal  to  deliver  —  Liability  of 
auctioneer-'Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c. 
11),  s.  4. — The  defendant,  who  was  an  auctioneer, 
was  instructed  by  the  owner  of  a  pony  to  put  it  up 
for  sale  at  a  pubhc  auction  with  a  reserve  price  of  £25. 
At  the  auction  the  defendant  put  the  pony  up  for  sale 
and  disclosed  the  owner's  name,  but,  forgetting 
his   instructions   as   to  the  reserve  price,   orally 


announced  that  the  pony  would  sold  without 
reserve.  The  plamtiff  bid  fifteen  guineas,  and 
bdng  the  highest  bidder  the  pony  was  knocked 
down  to  him.  The  defendant  made  no  note  or 
memorandum  in  writing  of  the  sale  in  his  book. 
Immediately  after  the  sale  the  defendant  diaoov^ied 
and  informed  the  plaintiff  that  he  had  made  a 
mistake  in  offering  the  pony  for  sale  without 
reserve,  and  he  thereupon  put  it  up  for  sale  again, 
when  it  was  bought  in  for  seventeen  guineas.  In 
an  action  brought  by  the  plaintiff  for  the  delivery 
up  of  the  pony,  or,  alternatively,  for  damages  lor 
breach  of  warranty  of  authority  by  the  defendant 
to  sell  it  without  reserve. 

Held,  (1)  that  the  value  of  the  pony  being  more 
than  £10,  tiie  action  failed  by  reason  of  the  abeenoe 
of  a  written  memorandum  or  note  of  the  sale  in 
accordance  with  section  4  of  the  Sale  of  Goods  Act, 
1893 ;  and  (2)  that  there  had  been  no  breach  of 
warranty  of  authori^  to  sell  the  pony  withont 
.  reserve,  as,  the  principal's  name  having  been  dis- 
closed, there  was  a  contract  binding  on  the 
principal  on  which  he  could,  but  for  the  non- 
compliance with  section  4,  have  been  suooessfnUy 
sued  by  the  plaintiff. 

Warlow  V.  Harrison,  8  W.  B.  95.  1  E.  &  E.  309, 
distingaished.— Rainbow  V.  HowEms,  K.B.D,,  46; 
[1904]  2  K.  B.  322 ;  73  L.  J.  E.  B.  641 ;  91  L.  T. 
149. 

AUSTEALIA,  LAW  of  :— 

1.  Australian  Commonv>edUh  Act,  1903,  s  99— Ad 
not  retrospective— Bight  of  appeal  in  suit  pending  wlun 
Act  vms  pcMM(2.— Although  tbe  right  of  appeal  from 
the  Supreme  Court  of  Queensland  to  his  Majesty  m 
Council  is  taken  away  by  the  Australian  CS<Miimon- 
wealth  Act,  1903,  yet  the  Act  is  not  retrospective, 
and  a  right  of  appeal  to  the  Eing  in  Ooundl  in  a 
suit  x>ending  when  the  Act  was  passed  and  deciied 
by  the  Supreme  Court  afterwards  is  not  taken  away. 
— Colonial  Sugab  Ebfinino  Co.  v.  I&vino,  P.O. ; 
[1905]  A.  C.  369;  92  L.  T.  738. 

2.  Practice — Special  leave  to  appeal — Circumstances 
under  which  granted — Questions  of  fact. — Oa  a 
petition  for  special  leave,  by  virtue  of  the  Eoyal 
prerogative,  to  appeal  from  the  High  Court  of 
Australia,  or  the  Supreme  Court  of  Canada,  the 
Judicial  Committee  will  apply  their  judicial  dii- 
cretion  to  the  particular  facts  and  drcnmstanoss  of 
each  case,  and  no  absolute  rule  csn  be  laid  down  as 
to  the  principles  upon  which  sudi  an  appeal  should 
be  allowed. 

A  case  may  be  of  a  substantial  character,  and 
may  involve  questions  of  great  public  interest,  and 
raise  an  important  question  of  law,  yet  if  the  judg- 
ment of  the  court  bielow  is  plainly  right,  or  at  leait 
not  attended  with  an^r  substantial  doubt,  their 
lordships  will  not  advise  his  Majesty  to  grant 
leave  to  appeal.  Therefore  where  the  court  below 
had,  upon  a  careful  review  of  the  facts,  set  aside  a 
power  of  attorney,  on  the  ground  that  the  plaintiff 
was  not  of  unsound  mind  and  capable  of  under- 
standing what  he  was  doing  when  he  executed  it, 
leave  to  appeal  was  refused,  though  the  amoost 
in  dispute  was  very  large. 

City  of  Montreal  v.  EcelSsiasHques  de  St.  Sulpies, 
61  L.  T.  Eep.  653,  14  App.  Cat.  660,  followed.— 
Daily  Telbgrafh  Co.  v.  MoLaughlot.  P.C; 
[1904]  A.  C.  776;  73  L.  J.  P.  C.  95 ;  91  L.  T.  238. 

BAILMENT— 

Contract  to  supply  carriage  and  driver  to  owi- 
mercial  traveller — Duty  of  driver  to  safeguard  goodt 
in  carriage — Larceny  of  driver — Loss  of  goods. — ^Tbe 
defendant,  who  was  a  jobmaster,  agreed  to  let  to 
the  plaintiff,  who  was  a  wholesale  silveramith,  s 
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oommercial  brougham,  horse,  and  a  ooaohman,  for 
the  use  of  the  plaintiff's  traveller  when  taking 
.  samples  to  customers.  The  defendant  did  not 
know  the  nature  of  the  plaintiff's  trade  nor  the 
character  of  the  samples  to  be  carried.  While  the 
brougham  was  being  so  used  the  traveller  went  to 
lunch,  leaving  the  brougham  with  tiie  samples  in 
it  in  the  charge  of  the  coachman,  when,  with  the 
connivance  of  the  coachman,  the  samples  were 
stolen.  The  coachman  had  always  borne  a  good 
character.  In  an  action  to  recover  the  value  of  the 
samples. 

Held,  that  although  the  defendant  had  under- 
taken by  his  coachman  to  use  due  care  in  safe- 
guarding the  samples  in  the  brougham  during  the 
temporary  absence  of  the  traveller,  and  though  he 
wotud  therefore  have  been  liable  for  the  negligent 
act  of  the  servant  within  the  scope  of  his  employ- 
ment, he  was  not  liable  for  the  felony  of  lus  servant 
acting  outside  the  scope  of  his  employment. 

Ahraham  v.  Bullock,  50  W.  B.  626,  86  L.  T. 
796,  considered. 

Judgment  of  Walton,  J.  (52  W.  B.  631). 
reversed.— Chsshibb  v,  Bailbt,  C.A.,  322 ;  [1905] 
1  Ch.  237 ;  74  L.  J.  Ch.  176 ;  92  L.  T.  142. 

BANKBUPTOY— 

1.  Act  of  bankruptcy — Notice  to  Stock  Exchange 
creditoTB  to  close  account — Marriage  settlement 
— Covenant  to  settle  all  after-acquired  property 
eoDcept  business  assets — Fraud  against  creditors — 
Vagueness — Liability — Release  by  discharge  in  bank- 
ru^tcy — Assignment  of  furniture — Bill  of  Sale  Ad, 
1878  (41  &  42  Vict.  c.  54),  «.  4r-Bankruptcy  Act, 
1869  (32  &  33  Vict.  c.  71).  ss.  12,  31,  and  49— 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss.  47 
and  49  — A  statement  by  a  debtor  that  he  is  unable 
to  pay  his  debts  in  full  is  not  an  act  of  bankruptcy, 
imless  it  amounts  to  a  statement  that  he  intends  to 
deal  with  his  creditors  as  a  body.  Permission  given 
by  a  debtor  to  each  of  his  Stock  Exchange  oreaitors 
individually  to  dose  his  account  at  once  does  not 
amount  to  such  a  statement. 

Decision  of  Wright,  J.  (52  W.  B.  302),  reversed. 

A  covenant  by  a  husband  in  a  settlement,  made 
in  consideration  of  marriage,  to  settle  all  his  after- 
acquired  property  except  business  assets  is  not 
fraudulent  and  void  against  creditors  under  13 
Bliz.  c.  5,  nor  is  it  too  vague  and  uncertain  to  be 
enforced.  Such  a  covenant,  for  a  breach  of  which 
specific  performance  would  be  an  appropriate 
remedy,  is  not  barred  on  the  covenanter  obtuning 
his  discharge  from  bankruptcy. 

An  assignment  of  personal  chattels  in  pursuance 
'  of  such  a  covenant  is  a  marriage  settlement  within 
the  exception  contained  in  section  4  of  the  Bills  of 
Sale  Act,  1878,  and  does  not  require  registration 
ss  a  bill  of  sale.^BBi8,  Bb.  Clouoh.  Ex  pabte. 
C.A.,  122;  [1904]  2  K.  B.  769;  73  L.  J.  K  B.  929; 
.  91  L.  T.  592. 

2.  Adjudication  —  Practice  —  Notice  to  debtor — 
Adjudication  under  Bankruptcy  Act,  1883  (46  <fc  47 
Vict.  c.  52),  s.  20.  subjection  1 — Bankruptcy  Rtdes, 
rr.  27,  28,  190-192a.— D  a  receiving  order  is  made 
against  a  debtor,  and  the  creditors  pass  a  resolution 
that  he  be  adjudged  bankrupt,  it  is  in  the  power  of 
the  court,  under  section  20,  sub-section  1,  of  the 
Bankruptcy  Act,  1883,  on  the  application  of  the 
official  receiver,  to  make  such  an  adjudication, 
although  no  noUoe  has  been  given  to  the  debtor 
that  such  an  application  is  intended  to  be  made. 
But,  as  a  genend  rule,  it  is  more  convenient  that 
notice  should  be  giveo.^PoirsFOBD,  Bb,  Ponstobd. 
Ex  FABTB,  O.A.,  120;  [1904]  2  E.  B.  704 ;  73 L.  J. 
K.B.  913;  91L.T.  82. 


3.  Anntdment  of  adjudication — Payment  of  debts  in 
fulln-Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  35. — Where  a  bankrupt  has  obtiuned  from  hts 
creditors  an  absolute  release  of  all  his  debts,  the 
court  may,  in  its  discretion,  order  the  annulment  of 
his  adjudication,  upon  the  ground  that  all  his  debts 
are  paid  in  full. 

In  re  Burnett,  Ex  parte  The  Official  Receiver,  42 
W.  B.  368,  differed  from.— Kbet,  Bb,  Official 
Bbobiyxb,  Ex  fabte,  Bkcy.,  416 ;  92  L.  T.  640. 

4.  Appeal^Dispensing  with  security — Bankruptcy 
Act,  1883  (46  &  47  Vict,  c  52),  s.  27  {l)'-Bankruptcy 
Rule  131. — ^Where  there  is  no  respondent  to  an 
appeal,  the  court  will  dispense  with  the  security 
required  by  rule  131.— Gabbabd,  Bb,  ^A^.;  92 
L.  T.  779. 

5.  Assignment  for  benefit  of  creditors—Effect  of 
payment  to  trustee — Act  of  bankruptcy — Relation  back 
—Bankruptcy  Act,  1883  (46  <£;  47  Vict.  c.  52),  ss.  43, 
49— Payment  with  full  knowledge  to  the  trustee 
under  a  deed  of  assigment  for  the  benefit  of  creditors 
is  not  a  protected  transaction,  where  within  three 
months  of  the  execution  of  the  deed,  a  receiving 
order  is  made  against  tbe  grantor. — Dayis  v. 
Pbtrib,  K.B.D.  ;    [1905]  2  E.  B.  528. 

6.  BiU  ofsale^Bais  of  Sale  Act,  1878  (41  ik  42 
Vict.  c.  31),  s,  4.— Letters  of  lien  on  goods  in  the 
actual  possession  of  third  parties,  given  by 
merchants  to  bankers  as  seounty  for  loans  come 
within  the  exceptions  specified  in  section  4  of  the 
Bills  of  Sale  Act.  1878,  and  therefore  do  not  require 
registration.— Hamilton,  Youno,  &  Co.,  Bb,  Bkw.^ 
5S9  ;  [1905]  2  E.  B.  381 ;  74  L.  J.  K  B.  677  ;  92 
L.  T.  779. 

7.  Bill  of  sale — Hire  and  purcJuue  agreement — 
Colourable  transaction — Inference  of  fact — Registrar 
tion—Bills  of  Sale  Ads,  1878  (41  <fc  42  Vict,  c  31) 
and  1882  (45  &  46  Vict.  c.  43),  s.  8.— The  appellant 
advanced  £2,000  to  a  publican  to  enable  him  to 
complete  the  nurchase  of  an  hotel.  It  was  arranged 
that  the  appellant  should  buy  the  furniture  in  the 
hotel  from  tbe  vendor  for  £2,000,  and  should  sell 
it  to  the  publican  under  a  hire-purchase  agreement. 
This  was  carried  out,  the  purdiase  was  completed 
and  the  hotel  carried  on  for  some  time.  The 
publican  became  bankrupt,  and  his  trustee  claimed 
ttie  furniture,  which  had  already  been  seized  by  the 
appellant  on  default  made  in  payment  of  one  of  the 
inst^nento  under  the  hire-purchase  agreement. 

Held,  that  the  £2,000  was  a  loan  to  the  purchaser 
of  the  hotel,  and  that  the  hire-purchase  agreement 
was  a  security  for  the  loan,  which  was  void  for 
want  of  registration  as  a  bill  of  sale. 

Decision  of  the  Court  of  Appeal  {Mdlor*s  Trustee 
V.  Maas  A  Co.)  affirmed.— Maas  v.  ^vptvb,  H.L., 
513  ;  [1905  A.  C.  102 ;  74  L  J.  E.  B.  452 ;  92  L.  T. 
371. 

8.  Debt  due  to  a  partnership — Partnership  dis' 
solved — Appointment  of  a  rectiver  in  partnership 
adion  —  Assignment  of  judgment  debt  —  Leave  to 
receiver  to  issue  execution — Bankruptcy  Ad,  1883  (46 
d:  47  Vid.  c.  52),  s.  6. — Where  a  receiver  has 
obtained  an  assignment  of  a  judgment  debt  he  is 
entiUed  to  present  a  bankrupted  petition,  as  a 
creditor,  aijalnst  the  debtor. 

In  re  Sacker,  37  W.  B.  204,  22  a  B.  D.  179, 
explained  and  distinguished.— Maoouit,  Bb,  C.A., 
197;  [1904]  2  E.  B.  700;  73  L.  J.  E.  B.  892;  91 
L.  T.  276. 

9.  Goods  obtained  by  bankrupt  on  credit  witJumt 
intention  to  pay  for  them — Contrad  induced  by  fraud 
— RiglU  of  creditor  to  take  back  goods — Bankruptcy 
Ad,  1883  (46  d&47  Vid.  c  52),  m.43,  44.— Where  a 
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bftnkmpt  bM  obtfttned  goods  on  credit  witbomt  an; 

inteution  of  paving  for  them  the  vemJor  la  entitled 
to  tivfti  the  eon  tract  of  sale  m  h^vmg  been  induce^i 
bf  fr&nd^  find  to  diaaffinn  the  contr&ot  and  take 
baok  hia  goods  after  notice  of  act  of  backruptcf , 
proTiied  that  he  disaffirms  the  contract  wirhia  a 
real Dr> able  tim^  of  bia  dUcovery  of  tho  frauds- — 
Bastgate.  Rb,  Ward.  Ex  paetb,  Bkci^,,  4^2; 
[1005]  1  K.  B,  485  ;  74  L,  J,  K.  B.  324 ;  92  L.  T. 
207, 

10*  Judgment  Summont^^Mectimng  order  in  tteu 
of  tommHUil  ord^ — EHdencB  of  mmn^—Dthiin^  Act, 
1869  {32  <fc  33  Vict,  c  62),  9.  5,  sub-it^ctiofi  2—Bmk- 
ruptqf  Ad,  l&83(46(fc47  Vict.  c.  52),  $,  103,  »ub- 
tedion  5.  —  Upon  the  hearing  of  a  judgment 
Biimmons  a  judge  hat  no  power  to  make  a  re^i-iTing 
order  in  Heu  of  a  committal  order  if  there  is  no 
evidence  before  him  that  the  debtor  baa  meant  to 
pay  the  judgment  debt. 

Btg.  V.  Judge  of  Cminiy  (Jtmrt  of  Suistx,  59  Lt  T* 
32,  35  W.  R.  D  g.  104  di»tingaiflhed.— Debtor,  4. 
Re  Baker  (LmrxED),  Ex  parte,  Bkqf.,  29;  [1905] 
1  E,  B.  374 ;  74  L.  J.  E.  B.  362 ;  91  K  T.  32L 

U*  LuKt '^Disclaimers-Mortgage  by  aub-dcmiu^ 
VeUin^  order— Liah It HtM  of  mortgage — Discttikm  qf 
Oour^—Bankruptq/  Act,  1883  (46  tt  47  Vict,  c.  52). 
r  65  (1)  (2)  {ij—Batikruptcy  Ad,  1890  (53  tfc  64 
Vict.  c.  71),  t,  13, — Toe  intention  of  the  Legislanir© 
in  enablLDg  the  trustee  of  a  bankrupt  to  duel  aim 
onproQB  property  is  to  interfere  aa  little  ae  pOiBible 
with  the  rights  and  liabiliries  of  third  partiei.  In 
ft^tfTcising  the  wide  discretion  given  to  it,  in  the 
caae  of  a  diaolaimer  of  leasehold  property,  by  sec- 
tion 13  of  the  fiankraptoy  Act,  1890,  the  oonrC 
ibonld  give  effect  as  far  as  possible  to  this  inten- 
tion, and  see  that  its  discretion  Is  so  exercised  that 
not  only  do  the  sub-tesseei,  or  mortgagees  by  snb- 
demise,  gain  no  advantage,  but  aho  that  no  in- 
jneHce  is  thereby  done  to  the  landlords. — Carter 
^  Ellis.  Rb,  Bavill,  Ex  parte,  C,A  ,433;  [1906] 
1  K,  B.  755  ;  74  L.  J,  K.  B.  442 ;  92  L.  T.  o23. 

12.  Money  paid  to  hunker  for  remitttinee  to  a  third 
person  —  Trust  —  Bigh  t  to  follow.  —  The  ban  kru  pt  s 
were  bankers  carry  ing  on  bcainess  in  London  and 
India,  Two  sums  of  money  were  paid  to  tbem  in 
liondon  to  be  remitted  through  their  Bombay 
branch  to  a  third  person  about  to  proceed  to  India* 
Neither  the  person  who  paid  the  money  nor  the 
person  to  whom  it  was  to  be  remitted  were 
customers  of  the  bankrupts.  The  receiving  order 
was  made  before  the  arrival  at  Bombay  of  the 
person  to  whom  the  money  was  to  be  retnitt:ed> 

Hi-ldf  (1)  that  no  trust  was  constituted,  and  that 
the  person  who  paid  the  money  had  no  right  to  b«% 
paid  in  full  in  priority  to  the  other  creditors^  (2) 
That  the  ordinary  relationship  of  debtor  and  creditor 
was  established  between  the  bankrupts  and  the 
person  to  whom  the  money  was  to  have  b^en 
remitted, — Watbo??  ^  Co.,  EE|  I^^yd,  Ex  parte, 
Bkcy.i  91  L.  T.  665, 

13.  Order  and  di9po§ition — B^uted  ownership — 
Qooda  in  posseeaion  of  bankrupt  in  his  tradt  or  husiticis 
'^SampUs  in  show^cas^ — Gona^it  of  tfne  awner— 
Bankrupky  Act,  1883  (46  <fe  47  Vict.  c.  52),  $.  44, 
§ub' section  2  {Hi. ).'^ln  ordeiT  that  another  person's 
goods  may  be  taken  under  si-ction  44,  sub-SfClion  2 
fiiip)p  of  the  Bankruptcy  Act^  1883,  to  pay  a  bank- 
rupt's d^bts  in  coi  sequence  of  the  reputt;:d  owner- 
ship of  the  bankrupt,  it  is  eesential  that  the  true 
owner  of  the  goods  should  have  consented  to  m 
stste  of  things  from  which  he  must  have  known,  if 
he  had  considered  the  matter,  that  the  inference  of 
ownership  by  the  bankrupt  must  arise* 


The  bankmpte  oanied  on  bnitneo  ••  hmism 
and  agents,  and  they  told  goods  on  oomittiMM. 
In  their  ofl&oe  were  show-cases,  some  of  wbiob  eoa* 
tained  plated  goo^ls  which,  at  the  BUgg«*ttcni  of  tfaa 
bankrupts,  had  be^^n  sent  by  the  appellants*  «ks 
were  wholesale  silversmiths,  as  sample  for  t^hibi^ 
tion,  but  their  names  were  not  oo  tb«  oa»#f.  Wkift 
customers  of  the  bankrupts  wished  lo  bavft  aof 
good 4  so  exhibited  the  bankrapta  introduetd  tiMtt 
to  the  appellants,  who  supplied  them  fron  tWr 
warehouse;  hut  in  a  lew  oases  of  nrscooj  1M 
bankrupts  bad  sold  some  of  the  samplefi« 

Held,  that  the  goods  were  not  in  lh«  ofder  aa4 
dts posit  inn  of  the  bankrupts* 

Sharman  v.  MaiOUf  [18&9]  2  Q.  6.  675,  ^ 
tiogmshed. 

Decision  of  Wright,  J.,  reversed,— WATsoar  k 
Co.,  Re,  Atkik,  Ex  parts,  U.A, ;  ri9(H]  1  K.  M, 
753  ;  73  L*  J.  K*  B*  854  ;  91  L.  T,  ?09, 

14.  Pttition — AH  of  bankruptcy — Detd  t*/  asaigm*- 
meni—Conditd  ofpHitioninq  creditor — Su^fficiemt  mwt 
for  rtfmal  of  reteim'^g  order — Bankruptcy  ^d^  1SS3 
(46  and  47  Vict,  c  52),  s.  7,  suh-sed^on  X^Whm9% 
debtor  had  olFf red  a  compoeittcn  to  hu  credifeaft  a 
creditor  ref  as ed  to  asieut  to  the  dead  of  aatig:ii]&ciet 
by  means  of  which  the  compoaitioii  w«a  to  kt 
oarrif'd  out,  and  threatened  bankruptcy  prnnnrrtinfl 
unless  be  were  paid  in  full* 

Held,  that  the  credimr  was  not  tntitbd  It 
succeed  upon  the  presentation  of  m 
p-titioei,  as  hia  ooudact  cwnstitnted 
cau^e"  within  seotton  7,  sub-iectjjoo  S,  cif  lia 
Bankruptcy  Act|  18S3,  for  refuaiD^  to  Bika  a 
receiviog  order. 

In  re  Shato,  Ex  pitU  GiU,  49  W.  fi  264.  foU^ivii. 
—A  Destor,  Ee.  The  Debtqb,  fix  FAftrs^  ^M^ 
233 ;  91  L.  T.  664. 

16,  Pditioti — Secured  creditor — Eitimai^  ^f  mim 
of  securittf — Proof  tn  btinkruptcif — Uwi^wtim 
Mistake-^Banktuptey  Ad,  1883  (46  Jt  47  VitL  c*  •!), 
ss.  6  (2).  7  (3)* — If  in  a  petition  in  buikmcytxy. 
presented  by  a  secured  creditor,  an  estimare  of  th^ 
value  of  the  security  is  u\^en  in  accord&tifiv  M^ 
sttb- section  2  of  section  6  of  the  Bankrttpt^  Ail^ 
1883.  the  court  wiU  not  inquire  into  the 
of  the  estimate,  provided  that  th<i 
genuine  and  not  a  mere  sham.  But  tb# 
creditor  cannot  take  any  benefit  from  Xh/m 
tration  in  b4Tikruptcy  except  on  the  basi*  of  ikii 
estimate*  Whether  he  may  amend  hia  ««ti«ate 
upon  proof  of  mutike  as  to  value*  qntBr^ 

Ex  parU  Tagh^,  In  re  Laa^y.  IS  Q.  B.  D,  ISI^Mii 
In  re  Vautin,  Ex  parte  Saffertf,  48  W.  B^  96*  te» 
cusbh!. — BuTTOFr,  Re  Yosa,  Ex  fabti  C*A,.  f3T; 
[1905]  1  K.  B.  602;  74  L,  J*  E.  B,  403;  ft2  L*  T. 
250* 

16,  Pradice — Claim  hy  hanJerupi 
record  of  minutcM  of  committee  of  ins 
ruptcy  Ad,  1883  (46  <fc  47  Vid  €.52) 
rupt^y  Mules,  18§6,  rr,  12,  16,  285«  292.->K««h«'  bj 
the  Baukruptcy  Act  nor  the  Bankmptiov  Mml^  h^  ^ 
bankrupt  the  right  to  inspect  the  reoo^ra  bonk  hmgit 
by  his  truatee  under  section  80  and  rii]«  2S5  ;  wmA 
therefore  the  court  will  not  give  leavo  lor  •wk 
inspection,  nor  take  notice  o(  the  circiyifeitSMMS  oa 
which  the  application  is  based* 

Decision  of  Binham,  J.  (ante,  p,  30,  [^ISDi^  2 
K.  B*  760),  affi  med*--?^oLOMOBii,  JBLm  Boumamm^ 
Ex  PARTE.  C.A.  49;  [1904]  2  K,  B,  917;  "It..  J 
K.  B.  1,029;  91  L.  T.  512, 

17*  Proof  ^Guarantee  of  int&rmi 
Esdindion  of  debt  by  operation  of  Isitf^i 
liability  of  guarantor. — ^Tiie  bankmpihttd 
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the  intereet  on  a  debenture  in  a  limited  oompany 
whiob  was  afterwards  dissolved,  the  debt  bung 
thereby  extingaiihed. 

Held,  on  tbe  bankmptoy  of  the  guarantor,  that 
the  debentnre-holder  was  entitled  to  prove  as  a 
creditor  on  the  gnantotee,  as  the  debt  had  been 
discharged  bv  operation  of  law  and  not  by  any  act 
of  the  creditor.— FiTzGiOBOi,  Bi,  Bobson,  Ex 
PABTB,  Bkcy.  384 ;  [1905]  1  K.  B.  462 ;  74  L.  J. 
E.B.   322;  92  L.  T.  206. 

18.  Proof— Principal  and  surety — Gtuiraniee  of 
interest — Covenant  to  pay  premiums  on  policy  of 
insurance — Bankruptcy  Act,  1683  (46  ik  47  Vist.  e. 
52),  s.  37,  Schedule  IL,  r.  12.— The  debtor  borrowed 
£500,  and  oovenanted  jointly  and  severally  with  a 
third  party  to  pay  interest  upon  the  loan  so  long  as 
any  part  of  the  principal  sum  should  remain  due, 
and  alio  to  keep  np  tbe  premiums  upon  a  policy 
assigned  by  him  to  the  leader  as  security.  Upon 
the  bankruptcy  of  the  debtor  the  lender  put  in  a 
proof  assessing  the  value  of  his  security  at  £100, 
and  proving  for  the  balance  of  the  principal  sum 
advanced.  Tbe  third  party  also  claimed  to  prove 
on  the  estate  by  way  of  indemnity  for  his  liability 
for  interest  and  premiums  to  the  lender. 

Held,  that  the  principal  sum  oeased  to  be  due 
upon  the  bankruptcy  of  the  borrower,  and  that  the 
secuvity  having  be^  valued  must  be  deemed  to 
have  been  realised,  consequently  the  third  party 
was  vmder  no  liability  to  the  lender,  and  bis  proof 
musti  be  rejected.— Moss,  Bb,  Hallvtt.  Expabtb, 
Bkcy^,  558;  [1905]  2  K.  B.  307;  74  L.  J.  K.  B. 
764;   92L.  T.  777. 

19*  Proof— Secured  creditor — Amendment  of  proof 
hy  rW'Valuation  of  security — Bankruptcy  Ad,  1883 
(46  cfc  47  Vict,  c  52),  Schedule  IL,  rr,  9-14.— A 
credi^r  may  amend  his  proof  by  assessing  his 
security  at  an  increased  value,  even  though  the 
origimid  under-valuation  of  his  security  caused  the 
failure  of  a  scheme  to  pay  the  unsecured  creditors 
78.  6dl.  in  the  £.— Fanshawb,  Be,  Le  Mabohant, 
Ex  PARTE, -Bifccy.,  222;  [1905]  1  K.  B.  170;  74 
L.  J.  E.  B.  153;  92  L.  T.  32. 

20.  Scheme  of  arrangement — Consetit  of  creditors — 
Beeuo^iahle  security — Speculative  scheme — Approval  by 
couH — Bankruptcy  Act,  1890  (53  &  54  Vict,  c.  71),  s. 
3  (9). — ^Thoagh  the  court  is  reluctant  to  refuse  to 
approve  a  scheme  which  has  been  pasted  unani- 
mously by  the  creditors,  it  is  always  open  to  the 
court  to  consider  whether  the  scheme  is  or  is  not 
for  tiie  benefit  of  the  creditors,  and  if  the  scheme 
appear  to  be  too  speculative,  the  court  may  with- 
hold its  approval  notwithstanding  that  the  creditors 
are  unanimous  in  support  of  the  scheme.  W&ere 
the  court  refuses  to  approve  a  scheme  an  immediate 
adjudication  of  bankruptcy  against  the  debtor  will 
only  be  made  in  very  exceptional  circumstance*. — 
Plbw,  Be,  Flew,  Ex  pabte,  O.A.,  438 ;  [1905] 
1  E.  B.  278 ;  74  L.  J.  E.  B.  280 ;  92  L.  T.  333. 

BECHU  AN  ALAND,  LAW  of  :— 

Mining  regulaJtions  —  Certificate,  of  registration 
Forfeiture  of  daim— Reman  Dutch  foiw.— The  pos- 
session of  a  *' certificate  of  registration"  of  a 
mining  claim  issued  under  the  rules  and  regulations 
of  a  minine  company  is  not  equivalent  to  a  lease  of 
tbe  ground  undt-r  the  Boman  Batch  law;  and, 
therefore,  where  the  rules  and  regulations  neces- 
sarily imply  a  liability  to  forfeiture  of  the  claim  for 
non-payment  of  rent,  even  though  there  is  no 
express  provision  to  that  effect,  such  claim  may  be 
foHeited  by  summary  process. 

Judgment  of  the  court  below  reversed. — Tati 
Concessions  (Limited)  v.  Hepple,  P.C7. ;  [1905] 
A.C.  139;92L.  T.  245. 


BILL  OF  EXOHANGB  :— 

Cheque^ Negotiable  instrument — Fictitious  or  non- 
existing  persim — Beliff  or  intention  of  drawer — Bills 
of  Exchange  Act,  1882  (45  &  46  Vict  c,  61),  s.  7  (3). 
— A  cheque  payable  to  the  order  of  the  payee  was 
signed  by  the  drawer  under  the  erroneous  belief, 
induced  by  the  fraod  of  his  derk,  that  the  sum  for 
which  the  cheque  was  drawn  was  owing  by  the 
drawer  to  the  person  named  as  payee.  There  was 
in  fact  such  a  per»on  as  the  payee.  The  derk 
having  forged  the  payee's  name  on  the  back  of  the 
cheque,  a  third  person  (the  defendant)  took  it  in 
good  faith  for  value,  and  cashed  it. 

Held,  that  as  at  ^e  time  when  the  cheque  was 
drawn  the  drawer  believed  that  the  name  of  the 
payee  was  inserted  as  part  of  a  real  transaction,  and 
not  as  a  pretence,  the  payee  was  not  a  "  fictitious 
person  "  within  the  meaning  of  the  Bills  of 
Exchange  Act,  1882,  s.  7  (3),  and  that,  therefore, 
.  the  cheque  could  not  be  treated  as  payable  to  bearer, 
and  was  not  a  negotiable  instrument,  and  that  the 
defendant  must  refund  the  money  he  had  obtained 
by  means  of  it. 

Bank  of  England  v.  Vagliano,  39  W.  B.  657, 
[1891]  A.  C.  107,  distioffuisbed.  —  YlNBEN  v. 
HUGIIES,  KB,D.,  429;  [1905]  1  E.  B.  795;  74 
L.  J.  E.  B.  410. 

See  also  Cheque,  1 

BILL  OF  SALE:— 

1.  Statutory  form— Amount  of  interest  and  period 
when  amount  payable  uncertain — Validity — Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882  (45  ik  46  Vict. 

c.  43),  schedule.^  By  a  bill  of  sale,  in  consider- 
ation  of  £50  due  and  owing  from  the  grantor  to  the 
grantee,  the  grantor  assigned  to  the  grantee  certain 
diattels  in  tbe  schedule  "  by  way  of  seourity  for 
the  payment  of  tbe  said  sum  of  £50."  Tbe  grantor 
further  agreed  that  he  would  pay  the  grantee  *'  the 
said  principal  sum  with  interest  thereon  after  the 
rate  of  £5  per  centum  per  annum  by  the  following 
instalments — namely,  £10  on  tbe  25th  of  December^ 
1903,  and  the  like  sum  of  £10  on  the  25th  of 
March,  the  24th  of  June,  the  29th  of  September, 
aod  the  25th  of  December  in  each  year  succeeding, 
until  the  whole  amount  be  duly  paid." 

Held,  that  the  bill  of  sale  was  void,  as  not  being 
in  accordance  with  the  statutory  form  in  the  Bills 
of  Hale  Act  (1878)  Amendment  Act  1882.— Attia 
V.  Finch.  K.B,D.  ;  91  L.  T.  70. 

2.  Verbal  agreement  for  sale  of  goods — ValuaUon 
and  inverttory — Lease  of  chattels  in  schedtUe, — L 
being  indebted  to  H.,  agreed  to  sell  his  *'  valua- 
tion "  at  the  M.  S.  Hotel  to  him,  T.  to  value  for 
both. 

T.  then  prepared  and  signed  an  inventory  and 
valuation  for  £930  128.  7d.,  which  was  stamped  and 
dttted  the  9th  of  August,  1902. 

Subsequently,  on  the  12th  of  September,  1902,  H. 
granted  I.  a  quarterly  leAse  of  the  H.  S.  Hotel,  and 
also  let  to  him  the  fixtures  and  effects  set  out  in  the 
schedide,  and  at  the  end  of  tbe  lease  it  was  stated, 
"  the  whole  of  tbe  valuation  as  per  inventory  is  the 
property  of  J.  B.  Holmes  &  Sons,  brewers,  Bingley," 
snd  this  was  signed  by  I. 

Held,  that  neither  the  document  of  the  9th  of 
August  nor  the  lease  of  the  12th  of  September  con- 
stituted a  bill  of  sale,  as  there  was  a  goud  sale, 
which  passed  the  property  indepcDdeotly  of  the 
documents.— Claphah  v.  Ives,  K.B,D.  ;  91  L.  T. 
69. 

See  also  Bankruptcy,  6,  7. 

BBBAD  :— 

Sale  otherwise  than  by  weight — Loaf  weighed  with 
others— Bread  Act,  1836  (6  <£;  7  WiU.  4,  c  37),  s.  4.— 
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A  piirchaier  having  aiked  *or  a  loal  of  bread  was 
eorved  yaith  &  loaf  for  whicli  lia  paid  3d*  It 
purported  to  be  a  21b.  ]oaf,  bol  on  being  weighed 
waa  |oz.  tshoTf  of  21b.  The  &©Uer  proved  that  all 
the  loavea  of  bread  were  weighed  thf  ee-quartera  of 
an  hour  alt*T  tbey  vere  baked,  three  loavee  at  » 
time,  and  that  aQ  the  bitches  of  three  loaves 
wdi^hed  61b. 

Held,  that  this  was  a  sale  otherwise  than  by 
weight  within  Bection  4  of  the  Bread  Act.  1836. 
The  wt-ighing  of  the  bread  must  be  suf&cietit  to 
aacertain  the  quantity  or  weight  of  bread  in  the 
partieuJar  loaf  that  is  h landed  tn  the  pnrohaaer« — 
Weloh  v.  Cutleb,  K,B,D,  ;  92  L.  T,  MB, 

BUILDING  CONTRACT  :— 

Cotiiitruclkm  ^A  rch  iU  d  'a  certijimte— A  rlitrut  ion 
claiue — Condu3hfciiesB  of  certifimU — Action  by  huUd- 
ing  mvj^t  for  dumages. — ^By  n  building  oontract  i^ 
was  provided  that  a  builder  should  cairy  out  the 
work  iu  accordance  with  the  direotious  and  to  the 
satisfaotioQ  of  the  afcbitect ;  that  the  arohiteet 
during  the  progteas  of  the  work  shoald  ha?e  the 
power  to  order  in  writing  the  remoral  of  any  defec- 
tive material  and  the  re -execution  of  any  defective 
work ;  and  that  any  defects  which  should  appear 
within  twelve  months  after  completion  of  the  work, 
arising  in  the  opinion  of  the  architect  from  defec- 
tive material  or  work,  should  be  made  good  by  the 
builder. 

It  was  further  provided  that  the  builder  ahould 
be  entitled  to  pa^pment  from  time  to  time  upon  the 
certificatea  of  the  architect ;  but  that  '*  no  eertifi- 
-  cate  of  the  architect  shall  be  considered  conclusive 
evidence  as  to  the  auffiuiency  of  any  work  or 
materials  to  which  ic  rf^lates,  nor  ahall  it  relieve 
the  contractor  from  his  liability  to  make  good  all 
defects  es  provided  by  this  agreement*^' 

The  contract  also  provided  that  any  dispute  or 
differ ence  between  the  building  owner  and  the 
builder,  arising  during  the  progress  of  the  work  or 
afterwards,  **  as  to  ttie  construction  of  the  contract 
or  as  to  any  matter  or  thing  arising  thereunder,  or 
as  to  the  withholding  by  tbe  architect  of  any 
certiBcate,^*  should  be  referred  to  arbitration. 

Held  (reversing  the  judgment  of  FarweJl,  J«),  in 
an  action  by  the  builder  upon  certificates  of  the 
architect,  that  the  certificates  were  not  conclusive 
io  as  to  prevent  tbe  bailding  owner  from  setting  up 
a  claim  for  damages  in  respect  of  defective  work 
and  material,— Eo BIN"  v.  Goddaed,  O.A^  ;  [1905] 
1  K,  B,  294 ;  74  K  J,  K  B,  167;  92  L,  T.  IQ. 

BURIAL :— 

Burial  ground— Land  set  apart  for^  in  breach  of 
Order  in  (Jonncil — I^itusfd  burial  gr^und-^ Power  to 
huiM  on — MtiropoUtan  Open  Spaces  Act^  1881  (44  t£ 
45  VicL  c.  34),  f»  I — BUused  Burial  OrouniU  Act^ 
1884  (47  rt:  48  Fid.  c*  72),  s.  '4— Open  Spaces  Ad, 
1887  (bOJb  61  Vict  c.  32),  s.  4,  and  Schfdul^.— The 
prohibicion  imposed  by  section  3  of  the  Disused 
Burial  Grounds  Act,  18S4,  against  tbe  erection  of 
buUdings  upon  a  disused  burial  ground,  applies  to 
any  land  which  has  been  *'Bet  apart  for  the  pur- 
poses of  interment**  within  section  1  of  the  Metro- 
politan Open  Spaces  Act,  1881 ,  even  it  it  was  so  set 
apart  in  breach  of  an  Order  in  Council  prohibiting 
tbe  opening  of  any  new  buri^  gronnd  in  the 
district,  and  oonaequently  could  never  have  been 
lawfully  used  for  the  purpoies  of  internient— Bos- 
WORTH  AKD  Gravbseitd  Ooepohatiow,  Ee,  0,A*  I 
[1905]  2  K.  B.  426. 

BUEIAL :— 

Nq  service  rendtred — Ineumbmt  cf  parhk^ Right 
i0fee$i — A  certain  burial  ground  was  divided  ioto 


four  plots  A,  B,  C,  and  B.  In  1379  a  {^  vm 
submitted  to  tbe  Secretary  of  Statr,  who  aueb,^ 
the  division  into  consecrated  and  uncoEfwaid 
ground,  in  accordance  with  the  plan,  wludi  ikv«i 
that  plot  A  was  to  be  the  coneecr»t^  part  Io  1^ 
the  bishop  consecrated  both  plots  A  and  C. 

Two  persona  were  buried  in  plotC  vhaw«reX(f^ 
conformists,  and  no  sort  of  service  was  rsidtndk 
tbe  incumbent  of  the  parish  oi  B*  F.  In  retpeei  d 
theie  burials* 

Held,  tliat  tbe  plaintiff,  the  inmmibitit,  v«  ta 
entitled  to  fees  in  respect  of  th^s  bmuli- 
WiixuMS  IK  Britoit  Ferry  Burial  Boia%££l 
92  L.  T*  696. 

8^  also  Charity,  6,  1\ 

CANADA,  LAW  of  :— 

1,  Aueammt  Ad,  1&92  (5d  Fid.  e.  4i)-£U% 
for  taa^— Covenant  in  im$e^lnlar^mrmtmmm^ 
—The  effect  of  the  Canadian  Aasetamcnt  A^},  IMl 
is  to  impose  a  Liabiiity  for  taxes  upon  lbs  Immi 
a  municipal  corporation  without  any  pscoutseiot^ 
corporation* 

Held,  therefore,  that  a  covenaat  on  thi  Vftf< 
the  lessee  to  pay  taxes  is  a  ^*  usual  oovinaiU  ifti 
lease  granted  by  a  muDicipal  corporatiOD. 

In  a  case  in  which  the  letaee  had  beeo  bpasi' 
aion  for  some  time  before  tbe  cofpovttiiiD  fsM 
ahow  a  good  title  to  grant  a  leaM : 

Held,  that  interest  on  rent  in  airear  «u  t^ 
payable  from  the  date  at  which  a  good  tstk  m 
■faown. 

Judgment  of  the  court  below  affirmed  wiU  * 
variation.— Cak^diait  Pacific  EiU-iriYO^* 
Toronto  Coeforatioh,  F.C,  ;  [1905]  A  CI  fi; 
74L.  J.  P.  C.  15;  91L,  T.703. 


2,  Bij€»hw—Y'ilidity—Guaranim  pf 
Approval  &♦/  ratejMiycri — Quehet  AH  (60  ricttt^f 
it  7  (e).— A  contract  by  which  a  ootpttJ* 
guarantees  the  debentures  of  a  company  if  icoi' 
tract  involving  financial  obligations  on  tht  l^  ' 
the  corporation  within  section  T  (e)  of  tl^s  Q^ 
Water  Company's  Act,  1897  ;  and  a  mnnic^)4ip' 
law  under  which  such  contract  was  made  rf!{V* 
the  approval  of  a  majority  of  tbe  wbel^  hdfi 
ratepayers  when  passed  in  order  to  be  TaUl 

Judgment  of  the  court  bdow  affirmsi:^ 
V,  Gband  MiiisE  Corporation*  F.  C.  : 
789  I  73  K  J.  P.  C*  lOo;  91  L    T.  30:;. 

3,  Canadian  Ad  4$  dh  49  Vict,  c,  50— Trvn^V 
lajidi  from  Domini/onty  province ^ProJiU  ^i*"*- 
Period  af  enjopmmL — The  Canadian  Aol  i^  &  ^-^ 
Vict.  c.  50,  B.  I,  which  was  re-enacted  ssiPii** 
of  the  Revised  Statutes  of  Canada*  c  47^  t^*^^*? 
that  certidu  Crown  lands  in  the  praviDOi  d  31 
'*  sbail  be  transferred  to  the  provinoa,  iQ4  ^^ 
wholly  to  ita  benefit  and  uies*" 

Heldt  that  the  province  was  entitled  to  the fi^ 
of  the  lands  transferred  only  from  tba  dste  eC  t» 
actnat  transfer^  and  not  from  the  date  td  ^ 
statute. 

Judgtuent  of  the  court  belov  sfim^^ 
AttohneT'Ge>t:eal  fob  Maj^itoba  V,  -Aiwn** 
General  foe  Canada,  PM,  ;  [1904]  A  C  Ti»; 
73  lu  J,  P-  C.  100;  91  U  T,  300. 

4,  Dominian  Ady  1867 — Fou^ert  of  Ihmimi^  P^ 

Ha mf^t  a  nd  Prov in cial Leqidaturf^ — . 


pany,  incorporated  by  a  Dominion  ilateltiliiM' 
of  whose  business  is  not  confined  within  iSbi  6^ 
of  any  one  province  of  Canada,  is  under  the  iid«* 
legialsfive  authority  of  the  Parliament  d  Cia»^ 
under  sections  91  and  92  of  the  Dooiiiiioil  AA  i^ 
withstanding  the  fact  that  it  haa  ap^U  tb  • 
Provincial  Legisiaturm  for  authority  to  cxsm  <* 
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powers  by  oarrying  on  local  basineM  within  the 
province,  and  has  not  in  fact  extended  its  business 
beyond  the  province. 

Judgment  of  the  court  below  affirmed. 

Reg.  V.  Mohr,  7  Quebec  L.  Eep.  183,  2  Cart- 
wright  257,  disapproved, — ^Toeonto  Cobpobation 
V.  Bbll  Tblbphonb  Co.,  P.O. ;  [1905]  A.  0.  52: 
74  L.  J.  P.  0.  22 ;  91  L.  T.  700. 

5.  Dominion  Lands  Ad,  ISSe—Beguiaiions  of  1889 
— IU$ervation  of  mines  and  minerah, — ^The  enact- 
ments and  regulations  relating  to  Crown  lands 
reserved  for  sale  or  homesteads  have  no  application 
to  lands  granted  by  way  of  subsidies  for  public 
works. 

Held,  therefore  (reversing  the  judgment  of  the 
court  below),  that  patents  issued  for  land  to  be 
granted  to  a  railway  company  bv  way  of  bounty  or 
subsidy,  under  a  special  Act  and  Order  in  Council 
which  contained  no  reference  to  mines  and  minerals, 
were  not  subject  to  the  Begulations  of  1889  made 
under  the  Dominion  Lands  Act,  1886,  and  should 
be  free  from  any  reservation  of  mines  or  minerals, 
except  gold  and  silver.— Oalgaby  and  Edmonton 
Bailwat  Co.  V.  Ebx,  P.C;  [1904]  A.  C.  765;  73 
Ii.J.P.C.  110;91L.T.30l. 

6.  Habeas  corpus— J^rodttum  offence — Jurisdic- 
tion of  Judge — Conspiracy — Larceny — Practice. — 
Where  a  prisoner  is  brought  before  a  oompeteot 
tribunal,  and  charged  with  an  offence  within  the 
meaning  of  an  extradition  trea^,  and  remanded 
in  order  that  the  prosecution  may  bring  forward 
the  evidence  by  which  it  is  proposed  to  support  the 
charge,  a  judge  has  no  jurisdiction,  under  the 
Canadian  law,  to  treat  the  remand  warrant  as  a 
nullity,  and  adjudicate  upon  the  case  as  though  the 
whole  evidence  were  before  him. 

Judgment  of  the  Superior  Court  for  Lower 
Caoada  reversed. 

Where  an  indictment  for  conspiracy  has  been 
framed  in  which  acts  of  larceny  are  charged  as 
overt  acts  of  the  conspiracy,  the  prosecution  are  not 
estopped  from  treatmg  them  as  distinct  and  inde- 
pend^it  acts  of  larceny.  —  United  States  of 
Amebioa  v.  Gaynob,  P.O.;  [1905]  A.  C.  128;  74 
L.  J.P.  C.  44;  92  L.  T.  276. 

7.  Ontario—Assessment  Act  {Revised  Statutes  of 
Ontario,  1897,  c.  224)— iJeoZ  estate— EUc^ic  cars— 
Liability  to  <usessmenJt — Court  of  Revision — Jurisdic- 
Won — Bes  judicata. — Cars  running  upon  a  system 
of  electric  tramways  are  not  liable  to  ba  taxed  as 
*<real  estate  "or  as  '*  fixtures"  under  the  Assess- 
ment Act  of  Ontario. 

Judgment  of  the  court  below  reversed. 

Bank  of  Montreal  v.  Kirhpatrkk,  2  Oat.  L.  Bep. 
lis.  disapproved. 

The  junsdiction  of  the  ''Court  of  Bevision" 
under  the  Assessment  Act  is  confined  to  the  question 
of  the  amount  of  the  assessment,  and  does  not 
extend  to  the  question  whether  the  property  is  by 
law  assessable  at  all  Therefore  where  the  assess- 
ment is  ah  initio  a  nullity  they  have  no  power  to 
confirm  it  or  give  it  validity. 

NicJde  V.  Douglas,  37  TJ.  C.  Q.  B.  51,  approved.— 
ToBONTO  Bailwat  Co.  v.  Tobonto  Cobfobation, 
P.O.;  [1904]  A.  C.  809;  73  L.  J.  P.  C.  120;  91 
L.  T.  541. 

8.  RepresmUUion  of  provinces — Readjustment — 
Number  of  members  in  proportion  to  population — 
British  North  America  Act,  1867,  s,  51.— The  British 
North  American  Act,  1 867  (30  &  31  Vict.  c.  3),  provides 
by  section  51  that  the  number  of  members  for  a 
province  ma^  be  readjusted  in  the  manner  provided 
by  the  Act,  m  the  proportion  which  the  population 


of  the  province  bears  to  the  aggregate  population 
of  Canada. 

Held  (affirming  the  judgment  of  the  court  below), 
that  "Canada"  in  the  section  must  be  taken  to 
mean  the  whole  Dominion  of  Canada,  and  not  only 
the  lour  original  provinces  existing  at  the  date  of 
the  passing  of  the  Act;  and  that  the  section  applied 
to  the  representatives  of  provinces  subsequently  in- 
corporated; and  that  the  representation  of  such 
provinces  might  be  decreased  on  a  first  readjust- 
ment.— Attobnsy-Genbbal  fob  Pbince  Edwabd 
Island  v.  Attobney-Gbnebal  fob  Canada,  P.O.; 
[1905]  A,  0.  37  ;  74  L.  J.  P.  C.  9 ;  91  L.  T.  636. 

CEYLON,  LAW  of  :— 

Charter  of  Justice  of  ISSS— Civil  Procedure  Code, 
1899,  s.  641— Administration — Small  estate— Partition 
action— Ordinance  No,  12  of  1904.— By  section  547 
of  the  Ceylon  Civil  Procedure  Code,  1889,  no  action 
is  maintainable  for  the  recovery  of  any  property 
included  in  the  estate  of  a  deceased  person  where 
such  estate  exceeds  in  value  1,000  rupees  unless 
grant  of  probate  or  letters  of  administration  have 
first  been  issued  to  some  person. 

Held,  that  this  applies  to  an  action  for  partition, 
and  Uiat  the  action  could  not  be  maintained,  where 
no  administration  had  been  taken  out. 

Held  further,  that  this  was  not  affected  by  the 
provisioosof  Ordoance  No.  12  of  1904.— Ponnahha 
V.  Abumooam,  P.C.  ;  [1905]  A.  C.  383 ;  92  L.  T.  740. 

OHABGING  OBDEB:— 

Judgment  ^Interest  of  judgment  debtor  in  stock — 
Stock  vested  in  trustees — Trustees  to  divide  capital  at 
end  of  six  years — Power  to  change  investment — Judg- 
menu  Acts,  1838(1   &  2   Vict.  c.  110),  s.  14;    and 
1840  (3  <£;  4  Vict.  c.  82),  s.  I.— A  testatrix,  who  was 
domiciled  in  America,  by  her  will,  which  extended 
only  to  her  property  in  England,  appointed  two 
persons  to  be  executors  and  trustees  thereof,  and 
directed  them  to  collect  all  her  estate  in  England, 
buUi   capitel   and   income,    and    to    invest   and 
re-invest  the  same  as  from  time  to  time  might  be 
prudent,  and  to  manage  the  whole  fund,  and  to 
invett  all  interest  or  income  accumulating  after  her 
death  as  well  as  the  capital ;  and  she  directed  them 
at  the  end  of  six  years  after  her  death  to  divide  the 
accumulated   interest  and  income  among  certain 
persons,  and  to  divide  the  capital  of  her  estate  then 
in  their  custody  and  control  into  three  equal  parts, 
one  of  soch  parts  to  be  paid  to  and  to  become  the 
sole  property  of  the  defendant,  with  remainder  in 
case  of  his  death  before  the  expiration  of  the  six 
years.    The  testatrix  died  in  August,  1903,  and  her 
will  was  duly  proved.    Her  property  in  England 
was  invested  by  the  trustees  of  the  will  in  the  pur- 
chase of  £4,442  Transvaal  Government  Ghiaranteed 
Stock,  and  this  stock  ktoodin  the  books  of  the 
Bank  of  England  in  their  names.     The  plaintiff 
subsequently   recovered     judgment     against    the 
defeodant  for  £216,  and  applied  for  an  order  under 
1  &  2  Vict,  c  110,  s.  14,  and  3  &  4  Vict.  c.  82,  s.  1, 
charging  the  defendant's  interest  in  the  ssid  stock 
with  the  payment  of  the  amount  of  the  judgment 
deht. 

Held,  that  the  will  imposed  no  obligation  on  the 
trustees  to  sell  the  stock  or  to  change  the  invest- 
ment, and  that  tiie  defendant  had  an  interest  in 
the  stock  whioh  oovld  be  charged  under  the  Acts. — 
BOLLAND  V.  YOTJNO,  O.ii.,  67 ;  [1904]2K.  B.  824; 
73  L.  J.  K  B.  1030 ;  91  L.  T.  746. 

CHAErrY:— 

1.  Advowson — WiU— Trust  to  present  fU  and  pious 
person. — A  oharitaUe  trust  can  be  created  of  an 
advowson  as  of  other  civil  propeity,  but  such  a 
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cbantob]€  tnut  mmt  be  for  the  beoeii  of  tbo 
pubiio,  or  a  oloii  of  thd  pubUo,  ftad  eAtutot  be 
implied  from  a  direction  to  ebooFe  fit  nod  proper 
p^rvoDV,  Buch  baing  the  duty  impOBed  bj  Iaw  upoa 
every  o^a«r  of  aa  advowBon. 

Dmaiou  of  Buckley,  J.,  52  W.  B,  106  [1904]  1 
Oh.  41).(iffiriDei.— Chubch  Patronage  TmuaT,  Rk, 

LaWIiIB  V,  AlTOEIf EY-OknbbAL,  a-4.,  S5;  [1904] 
2  Oh.  643;  73  L,  J.  Oil.  712  ;  91  K  T,  ?05. 

2,  Certifieate  of  Charity  Oommi'monen^Oharit' 
ahh  Trufta  Act  1853  (16  it  17  Vid,  c.  137),  a.  62. 
— Bj  a  will  Ian  da  were  given  and  bf'queatbed  to 
the  Hiz  clerkt  or  petty  oanom  in  Cheater  OithedraL 
The  dean  and  chapter  were  not  direotiT  iotereated 
in  the  lands  settled  by  the  will,  but  by  an  Aot  of 
Parliament  and  Order  in  Counoil  they  wer©  re- 
quired to  provide  that  the  sripends  of  the  minor 
canons  should  not  be  han  than  £150  e^ch. 

Held,  that  such  an  interest  waa  not  sufficient  to 
bring  the  c&ae  within  tbe  excieption  god  rained  in 
the  Cbaritable  Truatfl  Act,  1853,  s.  62.  The  ex^ 
ception  of  "any  cathedral  Or  coUejfiate  church  " 
cannot  be  iutfrpreted  io  m  to  exclude  from  the 
operation  of  the  Act  every  endonrment  in  which 
at^y  miQlBter  or  officer  of  tbe  cathedral  i«  interested. 
The  exception  does  not  extend  to  an  endowment 
over  whiuh  the  dean  a-od  chapter  have  not  any 
control,  ai'd  which  does  not  form  portion  of  their 
capitular  estate«»  and  is  not  held  by  them  upon  aoy 
trnsti. 

In  re  Meyrick'i  Charity,  3  W.  R.  435,  ooufiider^d. 
— DOD'fl  CSABITY,  Re,  Ch.D,  Swin/en  Euffy,  J^ 
314;  [IfiOo]  1  Oh.  442;  74  L.  J,  Oh.  260;  92 
L,  T,  260. 

3.  Conditiim  precedent — Efmotmtsi — Perptiuiiy — 
Pottponeme  nt  of  enjoy  men  i — Ruftve  fun  d —  Uncertain 
evcnir^Vaiidittf  of  gift— Charity,  Gift  to—Wtll— 
Oimttruction.—A  tesiator  gave  his  residuary  real 
and  personal  estate  to  a  trustee  upon  trust  there- 
out to  form  a  '* reserve  fund*'  for  the  purposes 
thereinafter  mentioned,  and  to  pay  the  balance  of 
the  iocotne  of  his  said  reaidnary  eat  ate,  after  pay- 
ment of  outgoings^  to  his  niece  during  her  life^  and 
after  her  death  to  pay  auch  income  (after  payment 
into  tfae  said  reserve  fund  every  quarter  of  a  year 
of  10  per  cent,  of  such  income,  aud  also  oertain 
outgoiDg^)  by  equal  monthly  payments  to  three 
annnttauta  for  their  respective  livest  who  should  be 
poor  inbabitanis  of  M*  And  the  testator  directed 
that  ''  the  said  anuyities  shall  not  bpcome  pa^ahle 
until  the  said  reserve  fund  shall  amount  to  £400." 
and  that  the  said  reserve  fond  should  be  invested 
and  only  used  in  case  of  dire  ne«d|  but  be  always 
kept  up  at  £400;  and  that  if,  after  the  said 
annuities  were  payable,  it  ■hould  exoeod  £400,  then 
the  overplus  might  be  used  either  to  increase  tha 
amounta  of  the  said  three  annuities  or  to  create 
another  annuity. 

The  testator* s  net  residue  oonsisted  solely  of  real 
estate,  and  during  the  lifetime  of  the  niece,  tho 
tec  ant  for  life,  there  was  no  in  come  available  for  form- 
ing a  reserve  fund.  On  the  death  of  the  nleco 
que«itioDs  arose  upon  tbe  oonstruotion  of  the  wilf — 
(1)  w  bet  her  the  charitable  gifts  of  the  annul  tiee 
failed  by  reason  of  tbe  direction  that  the  annul riea 
should  not  come  into  op^-ration  u^ntil  after  the 
reserve  fund  amounted  to  £400,  which  might  be  at 
a  date  bryond  the  limits  of  the  inile  a  gams  t 
perpetuities  ;  and  (2)  whether  there  had  bf^en  an 
effectual  devotion  of  the  *'  reserve  fund "  to 
oharitable  purposes, 

Hsld,  by  the  Court  of  Appeal  {revendng  BiicMey. 
J.),  that,  subject  to  the  life  eatatOi  the  residue  had 
been  effectually    devoted  to  charity  as  from  the 


teitator'a  dm^^  md  thai  the  direotitm 
postpone  the  payment  of  tb^  annuitiei  nffl 
the  reserve  fund  reached  £400  vsi  not  s 
ooudition  precedent  to  the  ohari table  gift  ooficaf 
into  effect,  but  was  only  a  direction  u  to 
the  particular  application  of  the  oharitabls  fold 
and  intended  to  secure  theben^fioial  wtrkiof  of  Ifas 
obaritv,  and  that  the  case,  therefore,  fell  withiate 
second  principle  in  Qhamherlfiynt  v.  Brocket,  (UTQ 
L.  B.  8  Oh.  206.  211;  also  t£iat  the  rastrvteai 
was  equ-dly  d^votod  to  &  charitable  paipomr- 
SwAm,  Rb.  Moncktow  v*  Hasdb,  C.A,:  pflJfl 
1  Oh,  669;  74  L,  J.  Oh.  354;    92  L,  T.  716. 

4.  Landi  dedicate  hy  deed — Qtfdtimi  aa  k  §i 
p^ion  mtUkd—Summtmi  hy  trtiMa^Chof^  €m^ 
miBiimitrs — Content  to  applimlion  tianiessiBfy-^ 
strurtwn—Charitahh  TrusU  ^cl,  1S33  (U  4  It  Fit 
c.  137),  6. 17. — Where  there  is  a  queatioii  is  toltii 
whether  tbey  are  held  upon  chantable  truftsorosi 
the  trustee  may  apply  to  the  court  to  bavtthiqis- 
tion  determined  without  £rst  obtain! og  the  ooiwct 
of  thft  Oharity  Commissioner!* — Seiim,  St 
Priohaed  w.  BKmABDaoiTt  UkD*  F^rmil,^^*;^ 
K  T.  192. 

5.  Land  tranaftT — Charity  lands— Sch&m  Imff 
titahlishefi — Boy  at  Charter — ConMjtt  of  Charity  w 
miMioners^ Entry  on  rfgi*ter  with  r«itn"dr<m— f*^ 
of  entry — Charttabk  TrasU  AmtndTnerit  Ad.  ISS^  [\f 
&  19  Vict,  c.  124),  s.  29 ;  Lund  Tmmfer  Mukt^mk 
ruhi  29,  83.—"  A  scheme  legally  estahliahed '*  m^ 
section  29  of  tbe  Charitable  Trmts  kmta^m^ 
Act.  1855,  does  not  in  the  case  of  fto  exiftiiig  qhieff 
include  a  Royal  Charter  oontaiulDg  proriiioei  br 
the  management  of  the  oharif^y.  Therefore^  ink 
the  Land  Transfer  Rules.  1903.  the  entry  ^  ^ 
register  of  oharity  land  b^lon^iog  to  a  prtrw*^ 
existing  society,  subsequently  inoorpoiatid  ^ 
Eoyal  Charter,  must  be  subjc^ot  to  a  reiitk^ 
stating  that  no  dispoaition  is  to  be  regi«ter«d  vt)^ 
out  the  consent  of  the  Charity  Commiasiouen  or  ii 
order  of  the  registrar. 

Observations  In  re  Maton^i  Orphaxagt  ^ti 
Londnn  and  North' Western  Hail  way  OxJ|73Ll 
R^'p,  463,  rifi96]  1  Cb.  54  ;  on  appeml,  7i  L  iS'f' 
161,  [1896]  1  Ob.  596,  explsiuKl  &nd  the  d^dsto&a 
that  case  applied*  —  Attobuxy  -  GcffXUL  * 
Natioitaj*  Hospital  fok  ths  PAJUxtmi,  €lti 
Ktkewich,  J. ;  [1904]  2  Oh.  252 ;  73  L.  X  €h.C> 
91  L.  T,  63 

6.  Lwaey — Repair  of  hmal  groundi^Mt^n^ 
to  members  of  a  particular  *eU — AdvoMsm^  f 
re?i'^*on.— A  bequest  for  the  purpoid  of  Iwifiii* 
order  burial  grounds  which  are  restricted  to  ihi* 
of  the  Society  of  Prieods  is  a  gift  for  the  sdus^ 
meut  of  reliiEion,  and,  consequently,  a  **■ 
charitable  bequest,  —  Makske.  Be,  AttoiWI^ 
GUNERAX^  y.  Luc  AS,  Ch.D.  WarringUm^  J^  *&*' 
[1905]  1  Ch.  mi  74  L.  J.  Oh.  95  ;  92  L.  !•  Tl 

7*  Mrtrtmnin — Oift  for  maintcn^nm  tf^i^nkf^ 
-- Statute— Implied  repeal— QifU  far  C^ufti^s  iA 
1803  (43  Qm.  3,  r,  109).  s,  X^M^r^mam  m 
Charitabie  mt»  Act,  1891  (54  d-  55  Ti^e.  HX^i- 
— The  reitriction  oontaued  in  tba  Qifli  ^ 
Churches  Act,  1803.  s.  1.  is  impliedly  repesM  ^ 
section  7  of  the  Murtmain  and  Charitable  Vtm  ^ 
1891. 

Held,  therefor«,  tbftt  m  revduary  gift  l?^ 
testatrix  of  property  excosding  £500  in  ^'•^ 
the  maintenance  of  a  ch  arch  yard  vras  a  w^ 
charitable  gifr.  —  DotJOLAS.  Rl  DotTOIJ*  * 
SlMPSOif.  Ch.D.  Ktk^mich,  J,;  [i90J]  I  Ok.  O* 
74  L.  J.  Oh.  196;  92  L.  T.  78. 

8,  Sole  ofchapet-CoMmU  of  Chari^  i 
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— Voluntary  eonMbutiom — Charitable  Trusta  Act, 
1853  (16  ik  17  Vict.  c.  137).  $.  62.— The  trusteet  of 
the  Welsh  Oalvinutio  Methodiat  Connezion  sold  m 
ohapel  which  was  oonveyed  to  them  by  an  iodenture 
dated  the  3l8t  of  Ootober,  1879,  to  hold  onto  and 
to  the  use  of  themielyes,  their  heirs  and  assigos, 
npon  trust  for  the  Oonnezion,  and  also  npon  trust 
to  sell,  exchange,  mortgage,  demise,  or  let  the 
chap<>l;  and  it  was  deolured  that  the  trustees 
should  hold  the  proceeds  of  sale  upon  trust  for  the 
Oonuezion. 

The  consideration  money  of  the  conyeyanoe  of 
the  3lBt  of  Ootober,  1879,  was  paid  by  the  vendors 
out  of  moneys  which  they  had  borrowed  on 
promissory  notes  signed  by  soma  of  them,  the 
principal  and  interest  of  which  was  afterwards  paid 
out  of  a  fund  formed  by  Toluntary  contributions 
subsequently  made  or  collected  by  members  of  the 
congregation. 

S^d  (it  being  admitted  that  the  proceeds  of  sale 
were  applicable  as  income),  that  the  money  raised 
lor  the  purchase  of  the  chapel  was  not  a  donation 
or  bf  quest  unto  and  in  trust  for  the  charity,  but 
was  raised  by  Toluutary  contributioos,  and  as  such 
came  within  the  exceptions  in  section  62  of  the 
Oharitable  Trusts  Act,  and  the  consent  of  the 
Charity  Commissioners  to  a  sale  was  unnecessary. 

In  re  Clergy  Orphan  Corporation,  [1894]  3  Ch. 
145,  considered. — Hasdhtg  and  Welsh  Calyin- 
isTio  Methodist  CoNiraxioir,  Be,  Ch.D.  Buckley, 
J.;  921u  T.  641, 

9.  Will— '*  Charitable  and  benevolent ''-^Validity 
of  gift — Conetruction, — Where  a  testator  by  his  will 
gave  the  residue  of  his  real  and  personal  estate  to 
**  oharitable  and  benevolent "  institutions. 

Held,  that  there  was  no  uncertainty,  and  that  the 
gift  took  effect  as  a  oharitable  bequest. 

In  re  Sutton,  Stone  v.  Attorney- General,  28  Ch.  D. 
464,  followed. — Best,  Be,  Jabyis  v.  Bibminoham 
COBPOBATIOW,  Ch.D.  Farwell,  J,,  21 ;  [1904]  2 
Ch.  354 ;  73  L.  J.  Oh.  808. 

10.  WiU^Perpetuity^Oi/t  to  officer's  mess  for  un- 
keep  of  library.— ^itt  of  residiuary  estate  for  unkeep 
of  a  mess  library  held  to  be  a  oharitable  gift  within 
the  Statute  of  Elizabeth  (43  Eliz.  c.  4}.  Gift  of 
leasehold  houses  for  old  officers  of  a  regiment  at  a 
■mall  rent  during  their  life  held  void  for  perpetuity. 

Income  Tax  Commieiionere  v.  Pemetly  [1891]  A.  C. 
683,  39  W.  B.  Big.  217,  discussed  and  explidned. 

In  re  Stratheden,  42  W.  B.  647,  [1894]  3  Co.  265, 
•pproved.  —  Good,  Be,  Habinoton  v.  Watts, 
Ch.D.  Farwell,  J.,  476;  [1906]  2  Ch.  60;  74 
li.  J.  Ch.  612  ;  92  L.  T.  796. 

See  also  Will,  4,  6,  29. 

OHBQXJE  :— 

Stolen  cheque — Forged  indoreement — Foreign  law — 
Conflict  o/law^BilU  of  Exchange  Act,  1882  (46  <fe  46 
Vict.  c.  61),  M  24,  72. — Where  a  foreign  bank  cashes 
A  cheque,  drawn  in  a  foreign  countiy  on  a  bank  in 
England,  the  indorsement  of  which  cheque  is  forged, 
the  foreign  bank  acquires  a  good  title  wbdch  is 
passed  to  an  English  bank  obtaining  payment  of  the 
cheque  from  the  baok  on  which  it  u  drawn,  if  the 
foreign  law  identifies,  as  proprietor  of  the  cheque 
and  entitled  to  the  proceeds  thereof,  a  holder  who 
has  bought  it  bond  fide  and  without  gross  negUgencp, 
notwithstanding  the  cheque  has  been  stolen  and  its 
indorsement  foreed.  The  general  rule  of  inter- 
national law  whion  applies  to  moveables  is  applicable 
to  negotiable  instruments,  and  any  question  of  title 
srismg  out  of  the  transfer  of  the  cheque  must  be 
determined  by  the  foreign  and  not  the  EogUsh 
law. 


Judgment  of  Walton,  J.  {ante,  p.  92).  affirmed. — 
EicBniioos  V.  Anolo- Austrian  Bank,  C.A.  306: 
[1906]  1  K.  B.  677 ;  74  L.  J.  K.  B.  326  ;  92  L.  T. 
306. 

See  also  Bill  of  Exchange,  1. 

CLUB:- 

Begietered^Retume — Liability  of  retired  Beerelary 
—Licensing  Act,  1902  (2  Ed.  7,  e.  28),  ss.  26,  30.— 
The  appellant  was  in  1903  the  secretary  of  a  regis- 
tered club  and  no  return  was  made  during  January, 
1904.  Duriog  January,  1904,  tiie  appellant  resigned 
the  secretarsrship.  and  his  suocessor  was  appointed* 
On  the  1st  of  February  the  appellant  called  at  tiie 
office  of  the  derk  to  tiie  justices  for  tiie  necessary 
forms,  and  a  return  was  made  by  the  appellant's 
successor  on  the  4th  of  February. 

Held,  that  the  appeUant  had  committed  no 
offence  in  not  making  tiie  return  in  proper  time,  as 
at  the  end  of  January,  1904,  he  was  not  the  secre- 
tary, nor  was  he  performing  secretarial  duties  on 
the  1st  of  February. — BoOTH  v.  Wuohtman, 
K.B.D.;  91L.  T.  632. 

See  also  Gkming,  1. 

COMPANY:— 

1.  Articles  of  tusociation  —  Form  of  proxy  — 
Validity. — ^The  articles  of  association  of  a  limited 
company  provided  that  "  eveiy  instrument  appoint- 
ing a  proxy  may  be  in  the  following  form,  or  as 
nearly  therein  as  may  be,"  and,  further,  '*No 
person  shall  be  appointed  to  act  as  a  proxy  who  is 
not  a  shareholder  in  the  company."  Another 
article  referred  to  "the  person  named  in  such 
instrument." 

A  shareholder  executed  a  power  of  attorney  to 
act  generally  for  the  shareholder  in  all  matters 
connected  with  the  company.  The  document 
appointed  certain  persons  by  name,  and  proceeded 
'*  in  the  absence  from  B.  of  all  the  said  persons, 
then  the  persons  or  person  for  the  time  managing 
the  said  business  jomtiy  and  each  of  them  sevenUly 
to  be  my  attorneys  or  attorney." 

The  proxy  was  used  at  a  meeting  by  the  managing 
director  for  the  time  being,  who  was  not  one  of  the 
persons  expressly  named  in  the  power  of  attorney, 
and  was  not  a  shareholder  in  the  company  at  the 
time  when  it  was  esecuted,  but  was  a  shareholder 
at  the  time  when  he  used  the  proxy. 

Held  (reversing  the  judgment  of  tiie  court  below), 
that  the  articles  had  been  suffidenUy  complied  with, 
and  that  tbe  proxy  was  valid. — Bombay  and 
BxTBMAH  Trading  Corpokation  v.  Shroff,  P.C.  ; 
[1905]  A.  C.  213 ;  74  L.  J.  P.  C.  41 ;  91  L.  T.  812. 

2.  Bonds — Interest  payable  out  of  net  earnings  a$ 
and  when  available — Proceeds  of  scUe — Capital  or  in- 
come— Tenant  for  life  and  remaindermen. — ^A  settie- 
ment  comprised  bonds  which  carried  cumulative 
interest  at  six  per  cent.,  payable  "as  and  when 
earned  out  of  any  net  eamfiigs  of  any  year  remain- 
ing after  interest  on "  certain  bonds,  which  con- 
stituted a  prior  charge,  "  shall  have  been  paid  for 
such  yesr,  and  if  in  anv  year  the  net  earnings  so 
remaiDing  available  shsll  not  be  saffident  to  pay 
such  interest  in  full  there  shall  be  paid  any  part 
thereof  earned  and  available,  and  any  deficiency 
shall  not  be  waived  but  shall  be  paid  •  •  .  out 
of  the  net  earnings  of  any  subsequent  year  or  years 
as  and  when  there  shall  be  any  net  earnings  avail- 
able for  such  purpose."  Upon  a  sale  of  the  bonds 
by  the  trustees, 

Held,  that  the  whole  of  the  proceeds  of  sale  of 
the  bonds  was  capital  money,  and  that  the  tenant 
for  life  under  the  settiement  was  not  entitied  to  any 
part  tiiereof  as  arrears  of  income.— Tatlob,  Bi, 
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Matiieson  v.  Taylor,    <7A>Z>*     Bucklet/t  J*i  ^*l  J 
[1905]  1  Ch.  734 ;  74  L,  J,   Ch,  419  j  92  L,  T,  558. 

3.  Debenture — Borrowmg  powers — Ultrii  virei^ 
Funds  used  for  HnaiUkorized  purposei—DiMty  of  hnder 
0  inquire— Krwivleti/je  hy  director  of  hfiding  com- 
pany— Imputed  notjc?.— Where  a  company  has  a 
potrer  to  borrow  money  generftlly  for  the  purpoiw 
of  the  oompany  a  lender  ii  not  bound  to  inquire  ai 
to  the  purpoHs  to  whioh  the  borrowing  company  h 
about  to  apply  the  money ;  and  iJ  tQe  money  is 
applied  for  unauthftriKed  pnrpOHes  the  validity  of 
the  loan  i«  not  affected*  in  the  abaanoe  of  know- 
ledge on  the  part  of  the  lender,  by  the  fact  that  it 
wat  ID  tended  that  the  money  should  be  misapplied. 
1%  re  Durham  GoitnUj  Fermamnt  fnveitment  i^nd 
Muildituf  Socifittf,  Davis* B  rmt,  L.  E.  12  Bq,  516, 
QTemiled  on  thii  point. 

A  company  lent  another  company  a  turn  of 
money  ftocutftd  by  a  debenture  of  the  borrowing 
company.  The  lending  company  was  induced  to 
lend  the  money  by  K.,  one  of  its  directori,  who  was 
interested  in  the  borrowing  company  and  in  hia 
private  capacity  had  acq  aired  the  knowledge  tliat 
the  dtreotors  of  the  borrowing  company  intended  to 
nse  the  money  borrowed  for  purpoaea  outside  the 
purpoics  authorised  by  their  memorandum  and 
artielfs  o!  association,  which,  however,  gave  the 
company  a  general  power  of  borrowing  for  the 
pnrpoaes  of  its  buiinesa.  E.  was  the  only  director 
of  the  lending  company  who  knew  how  the  money 
was  to  be  applied. 

Held,  that  the  knowledge  of  K.  ought  not  to  be 
Imputed  to  the  lending  company,  as  there  was  no 
legal  duty  on  the  director  to  impart  hit  knowledge, 
nor  any  duty  on  the  lending  qompany  to  have 
acquired  the  knowledge^  and  the  debenture  was  a 
valid  security. 

DeoiBion  of  Bncklflf,  J.,  affirtaed,— Dated  Payne 
&  Co  .  Be,  Youno  v.  David  Paynb  &  Co.,  C.A.; 
[1904]  2  Ch.  008  ;  73  L.  J.  Ch-  S49 ;  91  L  T,  777, 

4,  Dihenture»—Uimm»  upon  regiitered  Holder — 
Tramfcf—Ri^fds  of  transferee— Comditiona  of  deben- 
^iir« — Right  to  he  rtguttrtd* — A  company  ismed 
debentures  to  B,  under  the  miiapprehension  that  B. 
had  given  value  for  them,  which  was  not  the  case. 
The  moneys  aecur€d  were  expressed  to  be  payable 
to  B.  "or  the  registered  holder  thereof  for  the  time 
being."  One  of  the  indorsed  oonditiona  was  that 
the  moneys  seoured  would  be  paid  **  without  regard 
to  any  equities  between  the  company  and  the 
original  holder,"  and  that  the  receipt  of  the  regii- 
tered  holder  should  be  a  good  discharge  to  the  com- 
pany for  the  moneys  payable.  Another  condition  was 
that  a  transfer  must  be  delivered  with  such  evidence 
of  title  as  the  com  puny  might  reasonably  require. 

B.  deposited  those  debentnrM  with  C,  to  saoure 
moneys  owiog  to  0.  by  B.  0,  had  no  knowledge 
of  the  defectiveness  of  B/a  title.  C.  afterwards 
procured  a  transfer  from  B.|  but  be  did  not  get  him- 
self registered,  or  demand  to  be  registered,  as  the 
holder  of  the  debentures,  The  corap*ny  having 
gone  into  liquidation,  C  demanded  to  be  paid  the 
sums  sicnred  by  the  debentures*  without  regard  to 
the  claims  of  the  company  upon  B. 

Held,  that,  under  debentures  drawn  in  that  form, 

C.  had  no  right  to  demand  to  be  registered  ns 
holder,  and  that  not  being  registered  he  waa  only 
entitled  to  the  debentures  anbject  to  all  equitiea 
ejii&ting  between  the  company  and  B.  with  regard 
to  tbem. 

Held,  also,  that  under  the  indoried  condition  the 
company  could  refuse  to  register  C.^  as  not  having 
ihown  a  good  title  to  the  dehentureii 

In  n  a<^^  Ca-  (Limited),  48  W*  E.  425,  [19O0] 


2  Ch,  149,  explained  and  diitinguiahed.— PJtLMHR*8 
Decokatiox  anb  FtTumsHiNQ  Co.,  El,  Gh.B> 
Buckley,  J„  142;  [1904]  2  Ch.  743;  73  L.  J-  Ck 
828 ;  91  L,  T.  772. 

5.  Deheniutes—FlooMng  securit}f—Appointmmi  qf 
receiver — Judgment  creditor^No  primipaj  or  imiwmi 
til  arrear — Jeopardy .  —  The  court  wUl»  at  tht 
imtance  of  the  holder  of  a  deheature  oreatiiig  a 
floating  charge  upon  the  nadertaking  and  property 
of  a  limited  company,  appoint  a  receiver  of  tka 
property  comprised  in  the  debenture  whera  %hm 
property  is  in  danger  of  execution  being  lovied 
upon  it  by  a  jui;3gment  creditor,  notwithetaadiog 
ttjst  no  principal  moneys  or  interest  are  in  arra^r 
under  the  debenture,  and  that  the  jadgmMii 
creditor  appears  and  objects. ^LoifDOSr  Pi^ssKD 
HiEfOE  Co.,  Kb,  Ch.D.  Buckie^.  J^.  407 ;  [1905}  I 
Ch.  676  ;  74  L.  J.  Cb.  321 ;  92  L,  T.  409. 

6.  Debentures — Issue  as  security  for  loan^I^^mtmnm 
returned  to  eomjian^  with  hiank  transfer  om  repflymawl 
—Registered  owner— Subseqv^ent  transfer  to  purchmt^ 
for  vvduG^  Priorities.— The  company  duly  itiiiad  a 
smet  of  debentures  each  of  which  wms  tonahfmi 
passu  with  the  others.  Certain  of  these  debeotant 
werd  issued  as  security  for  loans,  and  on  repay iv€Bt 
were  returned  to  the  compmy  with  blank  tranallll^ 
but  they  were  not  transferred  to  the  oompaDy«  mat 
was  the  company  entered  on  the  regiatCEr  ««  tli* 
owner  of  the  debentures.  8ubsequ6Q.tl3r  thii 
debentures  were  transferred  to  other  pervoos  lior 
value  by  oompleting  the  blank  transfers. 

Held,  that  the  debentures  so  dealt  with  ilid  ool 
rank  pfirl  pissu  with  the  other  debentures  of  t^ 
same  aeries,  and  that  the  company  acting  aa  Ubay 
did  had  made  a  new  issue  of  debentures. — ^Taskzs 
&  Sons,  Bk,  Ho  ark  v.  Tasser  &  8o:t8,  Ck^D* 
Kekewich,  J,  247  j  [190S]  1  Ch.  283;  74  L.  J.  du 
141 ;  92  L.  T,  17. 

7.  Dsbcutures  issued  joinUy  bg  three  enmfmmhi 
Validity— Vitri  vires — Ctmenanito  pay  b<dh  faimi^md 
several^  Compame^^  undtfrtakings  ehta^ged  wiiA  «ae4 
debefUurts— Application  of  proceeds — ComirtsdUms  ^ 
articles  of  association. — Three  companisa  by  ffa^ 
memorandum  and  articles  of  assootatkm  bftd  pomr 
to  borrow  money  on  the  seourity  of  deboiitiiii 
charged  upon  the  property  of  tbe  company.  Tbif 
Bubsequently»  in  order  to  raise  money  ta  mirel 
certain  Uabilitiea,  issued  joint  debentures,  by  wleidll 
they  jointly  and  severally  agreed  to  pay  to  At 
holder  for  the  time  being  the  money  to  Imt* 
together  with  interest  on  the  same,  and  they  tli«»^ 
by  respectively  charged  with  such  paymentt  tliiir 
several  undertakings,  and  all  their  pres^it  and 
future  property  and  asaets. 

Held,  that  the  debentures  conititnted  m  vbIM 
charge  upon  the  assets  of  the  company ,  so  far  aa 
the  money  so  advanced  had  come  into  the  hatidi  of 
each  company,  although  it  was  an  tdtrt*  virc$  aci 
for  any  company  to  charge  iti  assets  with  mamnf 
advanced  to  another  company. 

Held,  also,  that  a  clause  in  the  arUeleiof  aiJuk 
tion  of  a  company  which  empowered  tha  dsTMlan 
to  borrow  any  sum  of  money,  not  exoeedia^  Ibii 
amount  of  the  preference  ihare  capital  of  tJbt  lOM- 
pany,  on  the  security  of  the  propertjr  ol  llna  «oia- 
paoy  by,  e*g.f  debtnturei,  did  not  limit  tb^  aianwmt 
which  oonid  be  raised  on  the  security  of  deboBlsra^ 
when  no  preference  aharet  had  been  issued* 

Decision  of  Byrne,  J-,  on  the  first  point  tpjifraii* 
—JowNSTOlx  FonKiON  Patkjsts Co,,  Rb*  C.4.,  189; 
[1904]  2  Ch,  234  ;  73  L,  J,  Ch*  617  ;  91  L.  T.  I2i, 

8,  Dtbenturee^E^iper^A$S€t$  ehmf$d  hjf  rmnrnr 
~  Receiver   agent   o/  ifekndiire  -  A«l(Jsfa  —  Ptwmm^ 
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lidbUUy  of  deberUure-holder$  and  receiver — Principal 
and  agent. — ^Debenture-holden  were  given  power  to 
appoint  a  receiver  to  take  possession  of  the  assets, 
carry  on  the  bosiness,  sell  the  property,  make  any 
arrangements  he  should  think  advisable  in  the 
interests  of  the  debenture-holders,  and  apply 
moneys  received  to  certain  specified  purposes.  Bat 
the  debentnres  did  not  provide  that  tne  receiver 
was  to  be  the  agent  of  the  mortgagors.  A  receiver 
appointed  under  this  power  made  an  agreement 
with  the  plaintiffs  wherel^  he  assigned  to  them 
book  debts  of  the  company  m  consideration  of  their 
doing  certain  work  for  the  company.  Subsequently 
the  debenture-holders  appointed  another  receiver 
in  the  place  of  the  first  one.  The  new  receiver 
repudiated  the  agreement,  but  offered  by  letter  to 

Say  the  plaintiffs  for  certain  work.  The  work  was 
one  but  not  paid  for. 

Held  (followiog  In  re  Vimboe  {Limited},  48  W.  B. 
520,  [1900]  1  Oh.  470),  that  the  receiver  was  the 
agent  of  the  debenture-holders;  that  he  had 
authority  to  pledge  the  assets  in  priority  to  the 
debentures ;  that  the  agreement  wss  a  valid  assign- 
ment of  book  debts  paid  to  the  receiver  during  his 
agency  so  far  as  was  necess^y  to  secure  payment 
to  the  plaintiffs ;  that  the  plaintiffs  were,  therefore, 
entitled  to  have  the  money  received  in  respect  of 
these  debts  paid  over  to  them ;  that  the  debmiture- 
holders  were  themselves  personally  liable  to  pay 
the  plaintiffs  the  amount  due  to  them;  and  tiiat 
the  second  receiver  was,  by  the  terms  of  his  letter, 
personally  litble  to  pay  for  the  work  thi>reby 
ordered.  —  Bobinson  P&mnNa  Oo.  v.  Ohio 
(LnciTBD).  Ch,D,  WarringUm,  J.,  681;  [1905]  2 
Oh.  123;  74  L.  J.  Oh.  399. 

9.  Deheniuree — Series — Transfer  of  some  debentures 
to  company  —  Subsequent  transfer  by  company  — 
Validity. — A  limited  company  duly  issued  a  series 
of  dcMiturei,  each  of  which  was  to  rank  pari 
passu  with  the  others.  Oertain  of  these  debentures 
were,  for  value,  transferred  to  the  company  itself, 
and  afterwards  re-transferred,  likewise  for  value, 
by  the  company  to  other  persons. 

Held,  that  the  debentures  so  dealt  with  did  not 
rank  pari  passu  with  the  other  debentures  of  the 
same  series.— Botttledob  &  Sons,  Bb,  Hxtmmbl  v. 
BouTLBDGE  &  8oN8,  Ch.D.  Buckley,  /.,  44;  [1904] 
2  Oh.  474;  91  L.  T.  288. 

10.  Debenture  trust  deed — Deficient  security — Fay" 
ment  of  interest  emd  principal — DefauU — Realization 
of  securities — Appropriation  by  payees  to  principal 
and  interest — Income  tax, — ^The  trustees  of  a  deben- 
ture trust  deed  were  thereby  directed,  in  case  of 
default  by  the  trust  company  wliich  created  it,  to 
pay  the  principal  moneys  and  interest  for  which  the 
trust  company  should  become  liable  under  its 
lebcmtures,  to  realize  the  securities,  and  apply  the 
>roceeds  in  tiie  first  place  in  or  towards  payment  of 
til  arrears  of  interest  on  the  debentures,  and, 
lecondly,  in  or  towards  payment  of  priocipil. 

The  trust  company  havinff  made  default,  a  deben- 
nre-holders'  action  was  brought,  and  an  order 
vas  made  in  that  action  for  the  trusts  of  the 
lebenture  deed  to  be  carried  into  execution.  The 
leourities  were  gradually  realized. 

Under  numerous  orders  made  in  the  action  certain 
ums  were  paid  to  the  debenture-holders  on  account 
K>th  of  interest,  after  deducting  income  tax,  and 
i  principal  and  interest  generally.  The  realization 
lavine  Men  practically  complecea,  the  trustees  had 
n  then*  huidis  a  sum  of  money  out  of  which  it  was 
oroposed  to  pay  a  final  dividend  to  the  debenture- 
lolders. 

Held,  that  all  payments  hitherto  made  by  the 


trustees  on  account  generally  might  be  attributed 
as  payments  on  account  of  prindipil ;  and  that  no 
income  tax  would  therefore  be  payable. 

Order  of  Byrne,  J.,  varied.  —  Smith  v.  Law 
GuASAirrEB  and  Trust  Sooibty,  G.A,  ;  [1904]  2 
Oh.  569;  73  L.  J.  Cq.  733;  91  L.  T.  545. 

11.  Directors — Remuneration — Travelling  and  hotel 
expenses — Attending  board  meetings — Resolutions  of 
directors — Reimbursement  inter  se — Articles  of  asso^ 
daJtion  of  company — Special  circumstances. — Directors 
of  public  companies  who  receive  payment  for 
attend^  to  the  business  of  the  company  are  not 
entitied  to  be  paid  their  travelling  expenses  to  and 
from  board  meetings  out  of  the  company's  assets  in 
addition,  unless  there  are  special  droumstances 
existing,  or  there  is  an  authority  in  the  instrument 
which  reffulates  the  company  or  the  shareholders  at 
a  property  convened  meeting  to  sanction  it.  There- 
fore a  resolution  of  the  directors,  general  in  terms, 
purporting  to  give  their  travelling  expenses  to  all 
the  directors  is  clearly  bad  in  the  abience  of  such 
special  circumstances  or  authority.  —  Yottng  v. 
Naval  and  Military  Socibty  of  South  Africa, 
K.B.D..  447;  [1905]  1  K.  B.  687;  74  L.  J.  K.  B. 
302 ;  92  L.  T.  458. 

12.  Floating  charge — Assignment  of  present  and 
future  book  debts — Registration — Companies  Act,  1900 
(63  dt  64  Vict.  c.  48),  s.  14.— A  mortgage  of  the 
present  and  future  book  debts  of  a  trading  com- 
pany which  contemplates  the  carrying  on  of  the 
bushiess  in  the  ordmsry  way,  and  leaving  such 
debts  for  the  time  being  under  the  control  of  the 
directors,  is  a  fioating  charge  within  the  meaninff 
of  section  14  of  the  Oompanies  Act,  1900,  and 
therefore  void,  if  not  registered,  as  against  the 
creditors  of  the  company. 

Decision  of  the  Oourt  of  Appeal  {sub.  nom. 
Houldeworth  v.  Yorkshire  WooUombers  Association^ 
[1903]  2  Oh.  284)  affirmed.  —  Ilunqworth  v. 
HouLDSWORTH,  H.L.,  113;  [1904]  A.  0.  355;  73 
L.  J.  Oh.  739;  91  L.  T.  602. 

13.  Foreign  lawi  —  Limited  liability  —  Company 
formed  for  purpose  of  trading  in  foreign  country^"" 
Personal  liability  of  shareholders  under  the  foreign 
law — Conflict  of  laws. — An  Eofflish  compNEmy  in- 
corporated under  the  Joint  Stock  Oompanies  Acts 
as  a  limited  company  was,  as  the  memorandum  of 
association  stated,  formed  for  the  purpose  of 
acquiriDg  and  working  mines  in  (amongst  other 
countries)  the  United  States  of  America,  and  by  the 
articles  of  association  the  directors  were  empowered 
to  do  all  things  necessary  to  comply  with  the 
requirements  of  the  law  of  any  country  where  the 
company  might  carry  on  business.  The  company 
acquired  and  worked  mines  in  the  State  of  Oali- 
fomia,  and  for  the  purpores  of  those  mines  purchased 
from  the  plaintiff*,  manufacturers  in  Oalifomia, 
certain  machinery.  By  the  law  of  Oalifomia  every 
shareholder  of  a  company,  whether  incorporated  in 
Oalifomia  or  elsewhere,  trading  within  that  State  is 
personally  liable  for  such  proportion  of  the  com- 
pany's debts  as  the  amount  of  his  shares  bears  to 
the  whole  of  the  subscribed  capital  of  the  company. 
Tbe  company  having  become  insolvent,  the  plain- 
tiffs sued  tbe  defendant,  a  shareholder  of  the 
company,  in  this  country  for  his  proportion  of  the 
price  of  the  machinery. 

Held,  that  the  defendant  did  not  by  becoming  a 
member  of  the  company  upon  the  terms  of  tiie 
memorandum  and  articles  of  association  authorize 
the  directors  to  pledge  his  personal  credit  for  the 
price  of  the  goods  suppUea,  and  that  the  action 
coidd  not  be  maintained. — Bisdon  Iron  and  Logo- 
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the   contract   does   not  apply,  and  the  contract 
remains  voidable  without  such  time  limit. 

If  a  company  states  in  its  prospectus  the  number 
of  shares  as  the  minimum  upon  which  it  will  pro- 
ceed to  allotment,  that  is  a  condition  upon  which  an 
applicant  takes  his  shares,  and  if  that  condition  is 
not  complied  with  the  applicant  is  entitled  under 
the  general  law  to  repudiate  the  contract.  A  com- 
pany having  fixed  in  its  prospectus  a  minimum 
number  of  shares  upon  whidi  it  would  proceed  to 
allotment,  inadvertently  allotted  shares  before  the 
minimum  number  had  been  applied  for.  The  com- 
pany was  registered  before  1900,  but  the  allotment 
was  after  1900,  and  was  the  first  allotment  to  the 
public.  Upon  the  mistake  beiog  discovered  its 
directors  proceeded  to  return  the  application  moneys 
and  canc^  the  allotment. 

Held,  that,  although  the  limitation  of  the  period 
during  which  an  allotment  is  voidable,  imposed  by 
section  5  of  the  Companies  Act,  1900,  could  not 
apply,  yet  the  contract  to  take  the  shares  was  void- 
able, both  as  a  breach  of  section  4  of  the  Act  and 
also  under  the  general  law,  as  in  breach  of  the  con- 
ditions mentioned  in  the  prospectus,  and  conse- 
quently a  motion  to  restrain  the  compaoy  returning 
the  allotment  and  cancelling  the  shares  failed. — 
Finance  and  Issue  (Limited)  v.  Canadian 
Pkoduob  Cobpobation,  Ch,D,  Buckley,  J,,  170; 
[1905]  1  Ch.  37 ;  73  L.  J.  Cii.  751 ;  91  L.  T.  685. 

26.  8hare$ — I$iue  of  $hare$  at  discount — Issue  of 
debentures  at  discount — Option  of  dehenture-holderB  to 
take  fully-paid  shares, — A  company  proposed  to 
issue  debentures  at  a  discount  of  20  per  cent.  The 
debentures  were  to  be  payable  on  the  Ist  of 
November,  1909,  and  any  debentute-holder  was, 
up  to  the  1st  of  May,  1909,  to  have  the  option  of 
exchanging  his  deb^ture  for  fully  paid-up  shares 
in  the  company  at  the  rate  of  one  £1  share  for 
every  £1  secured  by  the  debenture.  By  the  condi- 
tions of  the  debentures  the  debenture  was  to  be- 
come immediately  payable  on  the  holder  giving 
written  notice  to  the  company  that  he  wished  to 
exercise  his  option. 

Held,  that  the  scheme  ought  to  be  restrained  by 
injunction,  on  the  ground  that  it  might  be  used  as 
a  means  for  issuing  shares  at  a  discount. — Moseley 

V.   KOFFTFONTEIN  MiNBS    (LiMITBD),    C,A.,    140  ; 

[1904]  2  Ch.  108 ;  73  L.  J.  Ch.  569;  91  L.  T.  266. 

27.  Shares — Transfer  of  shares^Registering  trans- 
fer  without  production  of  share  certificate— Note  on 
certifiooUe — False  declaration — Reasonable  inquiry — 
Notice — Agency — Articles— Liability  of  company — 
Companus  Act,  1862  (25  <fc  25  Vict.  c.  89).  m.  22,  30. 
— ^Tne  articles  of  a  limited  company  provided  that 
the  company  should  not  be  bound  to  regard  or  see 
to  the  execution  of  any  trusts,  whether  express, 
implied  or  constructive,  to  which  any  share  might 
be  subject;  and  that  before  registration  of  any 
transfer  of  shares,  the  instrument  of  transfer  should 
be  left  at  the  office  of  the  company,  together  with 
sny  evidence  the  company  might  require  to  prove 
the  title  of  the  transferor.  C.  was  the  registered 
bolder  of  shares  in  the  company,  and  in  May,  1903, 
be  deposited  the  certificate  of  his  shares,  and  an 
executed  transfer  of  the  shares  with  the  date  in 
blank,  with  B.  as  security  for  a  loan.  Upon  the 
certificate  was  this  note:  ''Without  the  produc- 
tion of  this  certifioate  no  transfer  of  the  shares 
mentioEel  therein  can  be  registered."  In  June, 
1903,  C,  unknown  to  B.,  sold  the  shares  to  Y.,  and 
lodged  with  the  company  for  registration  a  transfer 
to  Y.  of  the  shares,  without  the  certificate,  but  with  a 
written  declaration  by  C.  stating  that  the  certificate 
was  in  the  possession  of  a  friend,  but  not  as  security 


for  a  loan  or  other  consideration.  C.  wss  s  lerful 
of  the  company,  and  the  directors,  actmg  in  good 
faith,  accepted  his  declaration  as  sofficieni  lad 
registered  tne  shares  in  Y/s  name,  and  ianfid  to 
him  a  fresh  certificate  for  the  shares.  In  Septem- 
ber, 1903,  B.  filled  in  the  date  of  his  trmifer  nd 
lodged  it  with  the  company  for  registntba,  t> 
ge^er  with  the  original  certifioate ;  bat  the  am- 
pany  declined  to  reg^ter  his  transfer  beesme  tin 
shares  had  been  already  transferred  to  and  regn- 
t^red  in  the  name  of  Y.  In  an  action  by  B. 
against  the  company  for  damages  for  htrias 
wrongfully  registered  the  shades  in  Y.'s  name, 

Far  well,  J.,  dismissed  the  action  ([1905]  1  CI 
296). 

Held,  upon  the  facts,  that  the  oompany  maitW 
treated  as  having  had,  through  three  offieen  d 
theirs,  notices  of  the  plaintiffs  charge  at  the  tiae 
they  registered  the  transfer ;  and  accordingly  tbi 
oompany  were  ordered  to  repay  to  the  pluntiff  tbe 
proceeds  of  the  shares  which  had  been  pttidhy  tk 
purchaser  to  the  company  by  the  direotien  of  ^ 
vendor  in  part  payment  of  a  loan  made  to  hns  out 
of  the  company's  funds,  the  loan  transactios  kl^ 
ing  been  arranged  by  the  three  officers  of  the  eoe- 
pany,  but  without  its  having  been  formally  broogkt 
before  or  considered  hy  the  board  of  direetois.  The 
appeal  wa^  therefore  allowed. — BAiwoRDr.JAiE 
Keith  &  Blackman  Co.,  C.A. ;  [1905]  2  Ch.  H' ; 
74  L.  J.  Ch.  531 ;  92  L.  T.  786. 

28.  Shares— Unpaid  calis— Forfeiture  —  hfsM 
by  former  holder — Liability  of  purchaser  of  fcrftSd 
shares— Companies  Ad,  1862  (25  cfc  26  Vid»  c  &]• 
s.  38  (4),  Table  A,  aH.  22.— A  oompany  nnderte 
articles  declared  certain  of  their  shares  (wfaicb  wen 
5s.  shares,  upon  which  3s.  4d.  had  been  psid  sp) 
to  be  forfeit^  for  non-payment  by  A.,th6b  holdff, 
of  a  further  caU  of  the  remaining  Is.  8d.,iadtbi 
company  then  sold  these  shares  to  N.,  withseerti- 
ficate  following  the  words  of  article  22  of  Tible  i 
The  company  after  the  sale  made  a  further  odtt«p<s 
N.  of  Is.  3d.  per  share,  which  was  paid,  leafing  ^i 
of  the  nominal  amount  unpaid.  Bubsetiomtly  tki 
liquidator  of  th9  company,  which  had  gooeista 
liqaidation,  obtained  from  A.,  tbe  f ormer  holdff . » 
sum  equal  to  nearly  5d.  per  share  in  reipeciof  ta 
liability  after  forfeiture  under  the  articlei  of  tk 
company  which  were  substantially  the  same  for  ttf 
purpose  as  those  of  Table  A.  The  Uqnidator  of  ^ 
company  also  claimed  to  place  N.  upontiie^" 
oontributories  for  a  sum  equal  to  5d.  per  ^ 
held  by  them,  notinthstandiog  the  payment  ■•* 
by  A. 

Held,  that  although  A.  was  not  a  cootriMa^ 
yet  his  payment  was  made  in  respect  of  the  sop* 
nominal  amount  due  upon  the  sbares,  and  that  u 
the  extent  of  this  payment  nothing  was  die  h^ 
N.  upon  the  shares. — Bandt  Qold  Mnrare  C^ 
Be.  Ch.D.  BuckUy,  Jl,  90;  [1901]  2  Ch.  468;  - 
L.  J.  Oh.  698;91L.T.  174. 

29.  Spea'al  resolution  —  Confirmaium—y<^  '' 
meetings— Contingent  notice — Arii6U$  of  attoekH^ 
Companies  Act,  1862  (26  &  26  VicL  c  89),  i.  ^l- 
A  provieion  in  the  articles  of  assooiatiao  of  s  eor 
pany  to  the  effect  that  whenever  it  is  intssM  j 
pass  a  special  resolution  the  two  meetings  nsf' 
convened  by  one  notice,  and  that  it  shall  he  i* 
objection  that  the  notice  convenes  the  seoond  w0^ 
ing  contingently  on  the  resolution  beiaf  i^ 
passed  at  the  first  meeting,  is  not  uUra  timtheco^ 
pany  as  being  inconsistent  with  seotioo  dl  (i<  f 
Companies  Act,  1862,  and  a  contingent  a^ 
given  in  conformance  with  sudi  a  pioiiM'' 
valid. 


treekly  Reporter,  depL  9,  IMS.] 
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Alexander  r.  Simpson,  38  W.  B,  161,  43  Cb.  D. 
139,  diBtiogniabed. 

Decirion  of  BnoUey,  J.  {ante,  p.  442,  [1905]  1  Gb. 
609)  reversed. — North  of  England  Steamship 
Co,  Eb,  C.A.,  499;  [1905]  2  Cb.  15;  74  L.  J.  Ch. 
404. 

30.  Winding-up— Appeal  from  registrar— CompanieB 
{Winding-up)  Bulee,  1903,  r.  7.— Tbe  Court  of 
Appeal  will  not  entertain  an  appeal  direct  from  tbe 
registrar  in  obambers  in  tbe  winding  up  of  a  com- 
pany. Motion  to  discbarge  tbe  order  sbonld  be 
made  before  tbe  judge. — PBEXOBiA-PiBTERSBURa 
Kailwat  Co.,  Eb,  C.A.,  41 ;  [1904]  2  Ob.  170;  73 
L.J.  Cb.  661;  91  L.  T.  274. 

31.  Winding  up — Bankruptcy  of  contributory — 
Liability  on  shares — Proof  in  bankruptcy — Surplus 
assets—Eight  of  participation.— The  holder  of  shares 
in  a  limited  company  which  has  gone  into  liquida- 
tion, upon  whioh  shares  there  is  a  liability  for  calls, 
cannot  share  in  the  distribution  of  toe  surplus 
asf  ets  of  the  company  until  he  has  paid  all  sums 
due  to  the  company  in  respect  of  his  liability  on 
tbe  shares,  and  this  is  so  with  regard  to  his  trustee 
in  bankruptcy  where  the  shareholder  has  become 
bankrupt,  even  when  the  company  have  proved 
against  his  estate  for  the  amount  of  tbe  liability, 
and  have  receiTod  a  dividend  tiiereon  before  they 
went  into  liquidation. 

The  principle  of  In  re  Ooerend,  Oumey,  <fe  Co., 
Ex  parte  Qrissell,  14  W.  E.  1015,  L.  E.  1  Gb.  628, 
applied.— West  Coabt  Gold  Fields  (  Lmitbd),  Eb, 
Ch.D.  Buckley,  J.,  455;  [1905]  1  Gn.  597 ;  74  L.  J. 
Gb.  347. 

32.  Winding  up — Claim  for  debt — Creditor  resident 
abroad — Security  for  costs — Companies  {Winding-up) 
Bulei,  1903,  r.  201.— A  person  resident  abroad 
claiming  by  summons  as  creditor  in  the  voluntary 
winding  up  of  a  company  must  give  security  for 
costs,  the  ordinary  practice  of  the  High  Court,  and 
not  that  of  bankruptcy,  being  applicable  under  rule 
201  of  the  Gompaoies  (Winding-up)  Eules,  1903.— 

PBBTOBIA-PlETBRSBUBa  EAILWAY  GO.  (NO.  2),  EB, 
Ch.D.  Buckley,  J.,  74;  [1904]  2  Ch.  359;  73 
L.  J.  Ch.  704 ;  91  L.  T.  285. 

33.  Winding  up^Contributory — Discharge  of  con- 
tributory on  coni^f)osition — BedudUm  of  discharge  on 
ground  of  concealment— Lapse  of  time — ^The  House 
reversed  with  costs  the  decisions  of  the  majority  of 
the  Beoond  Division,  given  with  the  assistance  of  tbe 
judges  of  the  First  Division  of  the  Court  of  Session, 
aod  restored  the  Lord  Ordinary's  interlocutor 
(1904, 6  P.  754,  692).— Watts  v.  Assbts  Co.,  Bain 
V.  Assets  Co.,  H.L.\  [1905]  A.  C.  317. 

34.  Winding  up  —  Debentures  —  Receiver  and 
manager — No  surplus  assets — Petition  to  wind  up — 
Just  and  equitable— Companies  Act,  1862  (25  &  26 
Vict,  c.  89),  «.  79,  sub-section  5 — Companies  ( Wind- 
ing-up) Bales,  1903,  r.  186. — Since  the  Companies 
(Winding-up)  Eules,  1903  (containing  rule  186), 
were  made,  it  is  no  longer  a  rule  of  practice  that  a 
petition  to  wind  up  a  limited  company  must  in  all 
cases  contain  an  allegation  of  available  assets  from 
which  tbe  petitioner  has  a  reasonable  probability  of 
obtaining  something  in  the  event  of  winding  up. 
If  it  is  desirable  that  a  company  should  be  wound 
up,  an  order  may  be  made,  although  the  petitioner 
can  derive  no  advantage  from  the  assets. 

Thebutineesof  acompany  wasbemg  carried  on  by  a 
receiver  and  manager  appointed  by  its  debenture- 
holders.  All  the  assets  were  charged  by  the 
dttbentores,  and  were  insufficient  to  p^y  what  was 
due  upon  the  debentures.  A  judgment  creditor 
presented  a  petition  to  have  tbe  company  wound 
up  by  the  court  compulsorily. 


Held,  that  the  company  was  a  mere  nominis  umbra, 
and  that  it  was  desirable  that  it  should  be  wound 
up,  and  tbe  order  was  made  under  section  79,  sub- 
section 5.  of  the  Companies  Act,  1903.  —  Chio 
(Limited),  Eb,  Ch.D,  Warrington,  J.,  659. 

35.  Winding  up  —  Examination  of  directors  — 
Allegations  of  misfeasance — Bepresentation  by  solicitors 
and  counsel-jurisdiction  as  to  costs  of  examination — 
Judicature  Act,  1890  (53  d:  64  Vict.  c.  44),  s.  6— 
Companies  Act,  1862  (25  <fe  26  Vict.  c.  89).  s.  115.— 
The  examination  of  officers  of  a  company  in  liquida- 
tion under  section  115  of  the  Companies  Act,  1862, 
is  *'a  proceeding  in  the  Supreme  Court "  within 
section  5  of  the  Judicature  Act,  1890 ;  and  there- 
fore the  costs  of  tbe  attendance  of  the  witnesses, 
and  of  their  being  represented  by  solicitors  and 
counsel,  are  within  tbe  discretion  of  tbe  court,  and 
may,  if  the  court  thinks  fit,  be  ordered  to  be  paid 
by  the  parties  at  whose  instance  the  examination  is 
heard  — Afflbton,  Fbenoh,  &  Scbapton  (Limited), 
Eb.  Ch.D.  Warrington,  J.  601 ;  [1905]  1  Ch.  749: 
74  L.  J.  Ch.  471. 

36.  Winding  up — Life  assurance  —  Scheme  for 
reduction  of  contracts — OtJier  business — Separate 
accounts — Mixed  payments — Pension  tea— Inequality 
of  reduction — Life  Assurance  Companies  Act,  1870  (34 
&  35  Vict.  c.  61),  ss.  4  and  22. — A  company  sold  tea 
to  women  at  a  price  above  tbe  market  price  upon 
the  terms  that  it  would  grant  to  various  classes  of 
customers  in  certain  events  weekly  sums  as  pensions 
for  life  so  long  as  the  customers  bought  tbe  tea  of 
the  company  and  remained  widows.  Tbe  company 
became  insolvent,  and  a  petition  was  presented  to 
have  it  wound  up.  Tbe  company  proposed  to 
continue  business,  and  put  forward  a  scheme  for 
reduction  of  their  contracts  to  pay  the  pensions, 
by  which  a  new  company  was  to  be  formed,  which 
would  sell  the  tea  and  pay  75  per  cent,  of  the  extra 
price  to  the  old  company,  wbidi  shoidd  insure  the 
payment  of  the  pensions.  The  reduction  proposed 
was  unequal  as  between  the  various  oasses  of 
customers. 

Held,  that  such  a  scheme  of  reduction  would  not 
be  approved,  because  (1)  it  involved  the  peniioners 
making  new  contracts  with  a  new  company,  and 
therefore  was  not  within  section  22  of  the  Life 
Assurance  Companies  Act,  1870;  (2)  the  business 
of  life  insurance  could  not  be  carried  out  in  com- 
pliance with  section  4  of  the  same  Act,  as  tbe 
premiums  to  be  taken  could  not  be  dealt  with  as 
separate  sums  and  be  carried  to  a  separate  account ; 
and  (3)  the  proposed  reduction  bsong  unequal  as 
between  the  various  classes  of  pensioners  was  not 
autborized  by  section  22  of  the  Act. — Nelson  &  Co. 
(Limited),  eb,  Ch.D.  Buckley,  J.,Sei;  [1905]  1 
Ch.  551 ;  74  L  J.  Cb.  290 ;  92  L.  T.  404. 

37.  Winding  up — Liquidator — Invalid  appointmetti 
— Claim  for  remuneration— Companies  Act,  1862  (25 
&  26  Vict.  c.  89),  s.  67.— A  limited  company  resolved 
on  a  voluntaiy  winding  up  and  appointed  tbe 
appellant  liquidator.  This  resolution  was  subse- 
Quently  set  aside  ss  invalid  by  an  order  of  the  court. 
On  a  compulsory  winding  up  of  tbe  company  the 
appellant  claimed  to  prove  as  a  creditor  for  work 
done  by  him  while  purporting  to  act  as  liquidator 
prior  to  the  order  of  tbe  court. 

Held,  that  section  67  of  the  Companies  Act,  1862, 
could  not  be  used  to  justify  the  appellant's  claim 
against  the  company  for  services  as  liquidator,  as 
he  had  never  had  vidid  authority  from  the  company 
to  act  as  h'quidator,  nor  was  tbe  appellant  entitled 
at  common  law  to  be  paid  on  a  quantum  meruit  for 
such  services ;  but  that  the  appellant  was  entitled 
to  claim  reasonable  remuneration  for  such  work  as 
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he  had  done  for  the  oompany  for  business  purposes 
nnoonnecfed  with  the  volnntaxy  winding  np,  or 
which  had  been  nsed  by  the  official  receiver  and 
liquidator  in  the  compulsory  winding  np  with  full 
knowledge  of  the  facts.— Allison,  Johnson,  & 
Foster,  Rb.  K.B.D..  285;  [1904]  2  K.  B.  327;  73 
L.  J.  K.  B.763;91L.T.66. 

38.  Winding  up— Liquidator — Security  for  costs — 
Practice— Companies  {Winding-up)  Act,  1890  (53  & 
54  Vict.  c.  63).  «.  10. — According  to  the  practice  of 
the  court  the  h'quidator  of  a  oompany  is  not  bound 
to  give  security  for  costs  in  respect  of  a  misfeas* 
ance  summons  taken  out  by  him.— SxaAND  Wood 
Co.,  Kb,  C.A.,  69;  [1904]  2  Ch.  1 ;  73  L.  J.  Oh. 
550  ;   90  L.  T.  800. 

39.  Winding  up — Powir  to  horrow— 'Irredeemable 
debenture  stock — Floating  security — Perpetual  annuity 
— Explanation  of  memorandum  by  articUi* — A  rail- 
way company  incorporated  under  the  Oompanies 
Acts,  1862  to  1880,  one  of  whose  objects,  ai  stated 
in  the  memorandum  of  association,  is  to  borrow 
money  by  the  issue  of  debenture  stock,  cannot  in 
consequence  grant  perpetual  annuities  by  the  issue 
of  such  stock.  The  granting  of  such  annuities  is  not 
borrowing,  nor  is  it  a  purpose  subsidiary  to  the 
objects  of  a  commercial  company,  and  therefore 
contemporaneous  articles  of  association  of  such  a 
oompany  cannot  be  looked  at  for  the  purpose  of 
construing  the  above-mentioned  object  to  mean  the 
raising  of  money  by  the  granting  of  perpetual 
annuities.  And  when  such  a  oompaiiv  is  wound  up 
the  debenture  stockholders  are  entitled  to  nothing 
more  than  the  payment  of  the  amount  secured  by 
the  stock  with  interest.— Southebn  Beazill^nBio 
Gbande  do  Sul  Bailway  Co.,  Be  Ch.D.  Buckley, 
J.,  489;  [1905]  2  Ch.  78;  74  L.  J.  Ch.  392  ;  92 
L.  T.  598. 

40.  Winding  up —  Voluntary  liquidation — Ap- 
proaching dissolution — Stay  of  proceedings — Postpone- 
ment of  dissolution — Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  M.  89,  143.— The  voluntary  winding  up 
of  a  company  continues  after  the  meeting  has  been 
called  and  the  return  made  to  the  registrar  under 
sections  142  and  143  of  the  Oompanies  Act,  1862, 
and  during  the  three  months  appomted  by  the  latter 
section,  at  the  expiration  of  which  the  dissolution 
of  the  company  takes  place;  and  the  court  has 
during  those  tli^  months,  under  sections  89  and 
138,  jurisdiction  to  stay  the  proceedings  in  the 
winding  up  for  the  purpose  of  keeping  the  oompany 
on  foot  and  preventing  the  operation  of  section  143, 
and  will  in  a  proper  case  make  such  an  order. 

Semble,  such  an  order  as  above-mentioned  will 
prevent  the  dissolution  of  the  company  at  the 
expiration  of  the  three  months.—EASTEBN  Invest- 
ment Co.,  Be,  Ch.D.  Warrington,  J.,  186;  [1905] 
1  Ch.  352 ;  74  L.  J.  Oh.  281 ;  92  L.  T.  359. 

41.  Winding  up — Voluntary  winding  up — Pending 
action  against  company — Adoption  of  defence  by 
liquidator— Plaintiffs  costs  of  action— Gosts  out  of 
assets  of  company. — If  the  liquidator  of  a  company 
in  liquidation,  whether  voluntary  or  compulsory, 
elects  either  to  prosecute  or  defend  proceedings  in  a 
pending  action  to  which  the  company  is  a  party  on 
behalf  of  the  estate,  the  company  must  be  treated 
as  an  ordinarjr  litigant,  and  if  costs  are  given 
against  it  the  bquidator  must  pay  those  costs  in  full 
to  the  plaintiff  out  of  the  assets  of  the  company. 

The  liquidator  of  a  company  in  voluntary  h'qoida- 
tion,  which  was  defendant  in  an  action  pendmg  at 
the  date  of  liquidation,  upon  the  demand  of  the 
plaintiff  as  to  his  intentions,  adopted  the  defence, 
and  refused  to  admit  the  plaintiff*s  daim.  The 
oompany  had  judgment  given  against  it  with  costs. 


Held,  that  the  plaintiff  was  entitled  to  hif«te 
costs  paid  out  of  the  assets  of  the  oompany,  nd 
was  not  obliged  to  add  them  to  hit  clsimfor|ioQ( 
in  the  winding  up.— Wsnbobn  &  Sons,  Bi,  (XI 
Buckley,  J.,  332  ;  [1905]  1  Oh.  413;  74  L  J.  a 
283  ;  92  L.  T.  228. 

See  also  Criminal  Law,  7 ;  Inland  Bereoitf,  16, 
20,  30;  Insurance,  2;  libel,  1. 

COMPBOMISE:— 

Legal  rights — Agreement— Family  solidiar  omm 
agent — Mistake  —  Setting  aside.— k  oompnaii 
between  members  of  a  family,  made  after  OMlti- 
tion  with  the  family  solicitor,  is  in  general  bindisg, 
even  though  it  may  not  be  quite  in  aooordsnee  fi& 
their  exact  legal  rights,  provided  the  solieiteb 
fully  explained  to  the  parties  what  those  ri^  n. 
But  if  any  one  of  the  parties  has  altered  into  tke 
oompromisa  in  consequence  of  what  sftertirii 
proves  to  have  been  an  erroneous  visw  takan  by  & 
soUoitor  of  the  facts  or  of  the  law,  or  mtn)? 
because  the  solicitor  may  have  considefed  %  oos- 
promise  would  be  for  the  advantage  of  all  paitis 
irrespective  of  their  legal  rights,  that  partj  m 
have  the  oompromise  set  asidsL— Bobkus,  Ii, 
BoBBBTSv.  BOBBBTS,  C.A.\  [1905]  1  Gh.704;:< 
L.  J.  Ch.  483. 

CONFLICT  OF  LA.Wfl:— 

Assignment  abroad  of  reversionary  interat^Ptf- 
sonal  estate  in  England — Notice — iVteniy.— InJase. 
1891,  A.  H.  S.,  being  then  domiciled  in  theStateot 
New  York,  assigned  to  his  wife  by  deed  Iniiw- 
sionary  interest  under  his  late  father's  vill  ib- 
lutely.  The  estate  was  invested  in  Eogliib  tnit 
securities.  Notioe  to  the  trustees  of  tlie  will  ni 
not  necessary  to  complete  an  asslgnmsot  of  a  c^ 
in  action  or  reversionary  interest  in  wnau^ 
according  to  the  law  in  the  State  of  New  xoifc,ii^ 
notice  of  this  assignment  was  not  ant  totke 
English  trustees.  In  August,  1894,  A.  H.8.,  besf 
then  in  England,  assigned  by  deed  his  rsfecMsirj 
interest  in  his  father's  estate  to  the  plaintiff  toucan 
£400  by  way  of  mortgage,  ^e  plaintiff  futhiitk 
gave  notice  of  this  assignment  to  the  trmtsMolte 
will.  In  September,  1903,  the  wife  gafe  m^  ^ 
the  trustees  of  the  assignment  made  to  bsr.  h* 
action  to  settle  the  priorities  of  these  two  a«p* 
ments, 

Held,  that,  as  the  oonrt  was  adminfatrrisf » 
English  trust  fond  setUed  by  the  will  <rf  aBBadih 
testator,  the  rights  of  the  claimants  to  that^ 
must  be  regulated  by  English  law,  and,  aeeo^ 
ingiy*  that  the  plaintiff  was  entitled  to  priori  ^ 
virtue  of  tiie  notioe  he  had  given  to  the  truiMi' 
Kkllt  v.  Sblwtn,  Ch.D.  WarringUm,  /.,  ^ 
[1905]  2  Ch.  117 ;  74  L.  J.  Ch.  567. 

See  alao  Company,  13. 

CONTB^Cr— 

1.  Breach -^  Penalty  or  liquidated  dam^' 
Waiver,— The  appellants,  a  firm  of  diipbiili^ 
contracted  to  build  four  ships  of  war  forafvef 
Covemment,  at  an  agreed  prioe  payable  in  in^ 
ments,  to  be  delivered  at  fixed  tmies.  Tba  oo- 
tracts  provided  that  **  the  penalty  for  lata  di&v>(! 
shall  be  at  the  rate  of  £500  a  week  for  saeh  w> 
The  vessels  were  not  delivered  till  long  ^^ 
agreed  dates  of  delivery,  and  the  purehasertlv«sp 
an  action  claiming  £500  a  week  for  eadi  rsHA- 

Held,  that  these  sums  were  to  be  ng*<^ 
hqnidated  damages,  and  not  as  a  penalty,  sod  ti^ 
the  plaintiffs  were  entitled  to  recover  tk  »: 
amount,  irrespective  of  such  damage  as  tbey  e»^ 
prove  t^t  they  had  sustained  by  the  dckf  - 
delivery. 


WetUr  Bflpoitor,  Sept  9, 1006.] 
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Held,  further,  that  acoeptanoe  after  the  date  fixed 
for  delivery  and  payment  in  full  of  the  last  instal- 
ment  of  the  agreed  price  did  not  operate  as  a 
waiver  of  the  penalty  danses  in  the  contracts. 

Jadgment  of  the  court  below  affirmed. — Clyde- 
bank Engineeeino  Co.  v.  Castaneda,  H.L,; 
[1905]  A.  C.  6 ;   74  L.  J.  P.  C.  1 ;   91  L.  T.  666. 

2.  Construction — Agretment  to  participate  in  proftte 
of  business  for  a  specific  period — Sale  within  that  time 
—Implied  stipulation. — ^The  appellants,  who  were 
wholesale  tobaooonists,  agreed  with  the  respondent 
in  oonoideration  of  Ids  undertaking  to  become  a 
customer  and  not  to  sign  any  agreement  with  any 
company  or  firm  which  would  prevent  him  from 
buying  or  leUing  the  appellanta*  goods,  and  to  con- 
tinue to  buy  and  sell  such  goods,  that  the  respondent 
should  for  four  years  share  in  a  distribution  by  the 
appellants  of  an  annual  bonus  amonff  such  of  their 
customers  as  should  purchase  direct  from  them,  the 
distribution  to  be  made  acooidicg  to  the  purchases 
for  the  year.  Before  the  expiration  of  the  four 
vears  the  appellants  sold  their  business  and  went 
ioto  liquidation.  The  respondent  had  fulfilled  his 
part  of  the  undertaking. 

Held,  that  there  was  an  implied  undertaking  on 
the  part  of  the  appellants  that  they  would  contmue 
to  carry  on  their  business,  and  would  not  do  any 
voluntary  act  which  would  make  it  impossible  to 
distribute  the  sums  which  th^  had  undertaken  to 
distribute,  and  therefore  that  by  parting  with  their 
business  there  was  a  breach  of  contract,  which 
entitled  the  respondent  to  damages. 

Decision  of  the  Court  of  AppeiS  {ante,  p.  71,  [1904] 
2  E.  B.  410)  affirmed.— Oqdens  v.  Nelson,  H.L, 
497;  [1906]  A.  0.  109;  74  L.  J.  K.  B.  433;  92 
L.  T.  478. 

3.  Construction  —  Supervening  impossibility  — 
Failure  of  crop.— The  defendants,  who  were  market 
gardeners,  entered  into  a  contract  to  supply  the 
plaintiffs  with  a  quantity  of  gherkins.  In  reply  to 
the  plainti£Es  the  defendants  wrote:  ''We  could 
offer  you  in  green  probably  about  fifty  hogsheads, 
and  say  150  hogsheads  large  at  the  same  price  as 
last  year."  The  defendants  subsequentlv  wrote  : 
"  We  aocept  your  offer  .  .  .  for  fifty  hogs- 
heads crooked  green  at  30s.  per  hogshead;  150 
hogsheads  large  green  at  21s.  per  hogshead;  150 
to  200  hogsheads  secood  fiower  at  278.  as  required ; 
terms  as  usual.'*  Otving  to  the  weather,  and 
through  no  fault  or  negligence  of  the  defendant!, 
the  crop  of  gherkins  was  a  failure. 

An  action  having  been  brought  for  damages  for 
breach  of  contract, 

Held,  that  the  contract  was  for  a  specific  quantity 
of  a  particular  kind  of  goods,  and  did  not  refer  to 
gherkins  only  erownon  the  defendants'  land,  and 
that  the  defendants  were  liable  for  the  failure  to 
deliver.— Haywaed  v.  Daniel,  K,B.D.  ;  91  L.  T. 
319. 

4.  Costs — Agreement  to  pay  costs  out  of  estate — 
Refusal  of  judge  to  sanction — In/ant  beneficiary — 
Liability  upon  agreement— Contr<Kt  tending  to  affect 
administration  of  justice, — ^During  the  course  of 
prooeedings  in  the  Probate  Division  to  establish  the 
validity  of  one  or  other  of  two  wills,  an  agreement 
was  made  between  the  plaintiff,  who  claimed  under 
the  later  will  as  residuary  legatee,  and  the  defend- 
ant, who  claimed  under  the  earlier  will  as  executor 
and  trustee  for  an  infant  beneficiary  whose  guardian 
was  a  party  to  the  agreement,  providing  that 
whichever  will  was  upheld  the  costs,  as  between 
solicitor  and  client,  of  tne  plaintiff  and  the  defendant 
and  the  infant  should  be  paid  out  of  the  estate  of 
the  deceased,  whether  the  court  so  ordered  or  not. 


The  couit  pronounced  in  favour  of  the  earlier  will, 
but  on  behalf  of  the  infant  beneficiary  refused  to 
sanction  the  agreement  to  pay  costs  out  of  the 
estate. 

In  an  action  by  the  plaintiff  upon  the  agreement 
to  recover  his  costs  incurred  in  the  proceedings. 

Held,  that  the  agreement  was  not  void  as  tending 
to  affect  the  administration  of  justice ;  that  if  the 
parties  had  been  sui  juris  the^  could  have  entered 
into  such  an  agreement,  which  would  have  been 
valid,  and  that  the  fact  that  the  defendant  could 
not  perform  his  contract  to  pay  the  plaintiff's  costs 
out  cf  the  estate  owing  to  the  beneficiary  thereto 
being  an  infant,  and  therefore  not  bound  by  the 
contract,  did  not  absolve  the  defendant  from  his 
obligation  under  the  agreement,  and  that  the 
defendant  was  therefore  liable  for  the  plaintiff's 
costs.— Peincb  v.  Hawobth,  K,B,D.;  92  L.  T. 
773. 

5.  Hire -purchase— Agreement  by  hirer  to  keep  in 
repair — Lien — Authority  of  hirer  to  give  lien  to 
repairer. — By  a  hire-purchase  agreement  the  plain- 
tiff let  a  dog-cart ;  one  of  the  terms  of  the  agree- 
ment being  that  the  hirer  should  keep  and  preserve 
the  said  dog-cart  from  injury,  damage  by  fire  in- 
cluded. During  the  currency  of  the  agreement  the 
dog-osrt  was  sent  by  the  hirer  to  the  defendant 
for  repair.  The  defendant  daimed  a  lien  on  the 
dog-cart  for  tbe  cost  of  the  repairs.  In  an  action 
by  the  plaintiff  to  recover  the  dog-cart  or  its  value, 

Held,  that  the  terms  of  the  agreement  gave 
authority  to  the  hirer  to  create  a  uen  as  against 
the  plaintiff  in  favour  of  the  defendant  for  the 
amount  of  his  charges. — Eebne  v,  Thomas,  K.B,D,, 
336 ;  [1905]  1  K.  B.  136;  74  L.  J.  K.  B.  21 ;  92  L. T. 
19. 

6.  Rescission  —  Misrepresentation  —  Purchase  of 
shares — Contract  completed. — Rescission  will  not,  in 
the  absence  of  fraud,  be  decreed  of  a  contract  for 
the  purchase  of  shares  in  a  company  after  the  con- 
tract has  been  completely  earned  out  by  transfer 
and  regiitration.  The  rule  being  the  same  in  the 
case  of  choses  in  action  in  this  respect  as  in  the  case 
of  a  conveyance  of  land.  Repudiation  of  a  pur- 
chase of  shares  in  a  company  on  the  ground  cf 
misrepresentation  must  be  made  at  the  earliest 
possible  moment.  Mere  silence  will  not  amount  to 
misrepresentation. — Sedbon  v.  Noeth-Bastekn 
Salt  Co..  Ch.D.  Joyce,  J,,  232;  [1905]  1  Ob.  326; 
74  L.  J.  Oh.  199 ;  91  L.  T.  793. 

7.  Seizure  of  works  and  re-entry — Right  to  deter^ 
mine  con^rac^—Quautum  meruit — Default  or  delay 
caused  by  parties  suing. — ^A  party  to  a  contract  for 
the  execution  of  works  cannot  justify  the  exercise 
of  a  power  of  re-entry  and  seizure  of  the  works  in 
progress,  when  the  alleged  default  or  delay  of  the 
contractor  has  been  brought  about  by  the  acts  or 
default  of  the  party  himself  or  his  agent.  A  con- 
tractor in  such  circumstances  may  treat  the  contract 
as  at  an  end,  and  may  sue  for  work  and  labour 
done,  instead  of  suing  for  damages  for  breach  of 
the  contract.— LoDDER  v.  Slowey,  P.O.,  131; 
[1904]  A.  0.  442  ;  73  L.  J.  P.  0.  82 ;  91  L.  T.  211. 

8.  Wilful  misconduct — Negligence — Knowledge — 
Burden  of  proof — Wilful  misconduct  means  miscon- 
duct to  whidi  the  will  is  party  as  distinguished  from 
accident,  and  is  far  beyond  any  negligence,  even 
gross  or  culpable  negligence,  and  involves  that  a 
person  wilfully  misconducts  himself  who  either  acts 
with  reckless  ignorance  or  knows  and  appredates 
that  it  is  wrong  conduct  on  his  part  in  the  existing 
circumstances  to  do,  or  to  fail  or  omit  to  do,  as  the 
case  may  be,  a  particular  thing,  and  yet  intention- 
ally does  or  fuls  or  omits  to  do  it,  or  persists  in  the 
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act,  failare,  or  omiadon  regardless  of  oonseqaences. 
[Definitioxi  of  Johnson,  J.,  in  Graham  v.  Bel/a$t 
and  northern  Counties  Railvoay  Co.,  [1901J  2 1.  K.  13, 
adopted.] 

Notice  to  a  company  that  an  act  will  canse 
damage  is  not  sufficient  to  oonstitate  wilful  mis- 
conduct, unless  it  can  be  proved,  the  burden  being 
upon  the  party  alleging,  that  notice  came  to  the 
Imowledge  of  the  person  actually  doing  the  act 
complained  of.  Hence,  notice,  e,g.j  to  the  manager 
of  the  goods  depot  of  a  railway  company,  that  a 
particular  method  of  loading  is  objectionable,  is 
not  sufficient  It  must  be  proved  that  the  foreman 
in  charge  of  the  loading  had  notice. — ^Fobdeb  v, 
Geeat  Wbstkbn  Railway  Co.,  K.B.D,,  574; 
[1905]  2  K.  B.  532. 

9«  Wrongful  repudiation — Subsequent  discovery  of 
proper  ground  for  repudiaiion^Right  to  r^'ect — 
Waiver  of  conditions  by  buyer. — ^Tne  defendants 
bought  of  the  plaintiff  about  one  hundred  tons  of 
Honduras  rosewood  for  shipment  in  the  course  of 
1903  at  £6  lOs.  per  ton  weight  delivered,  cash 
against  bill  of  lading,  less  2^  per  cant,  discount, 
cif.  L.,  H.,  or  L.  at  plaintiff  s  option. 

The  deliveries  of  the  wood  were  to  be  by  instal- 
ments, and  the  wood  was  shipped  by  two  ships. 
While  the  first  ship,  which  contained  about  sixty- 
I  three  tons,  was  on  the  voyage,  the  defendants  heard 
that  the  plaintiff  had  shipped  rosewood  to  another 
buyer,  and  on  the  5th  of  October,  1903,  tiiey  wrote 
to  the  plaintiff's  agent  in  H.  stating  that,  in  conse- 
quence of  this  alleged  breach  of  an  alleged 
collateral  oral  stipulation  not  to  supply  any  omer 
person  in  the  trade,  they  would  not  accept  any  of 
the  wood  under  the  contract.  Upon  the  30  th  of 
October  the  bill  of  lading  for  the  wood  arrived  in 
England,  and  was  tendered  by  the  plidntiff's  agent 
to  the  defendants  and  was  refused.  The  ship 
arrived  on  the  9th  of  Novembsr.  The  second  ship 
arrived  in  January,  1904,  and  the  bill  of  lading  for 
that  shipment  was  tendered  by  the  plaintiff's 
agent  to  the  defendants  on  the  18th  of  January  and 
was  refused.  Seventeen  tons  of  the  wood  by 
the  first  ship  was  not  according  to  the  contract. 
The  plaintiff  sold  the  wood  and  daimed  as  damages 
the  difference  between  the  contract  price  and  the 
price  realized. 

Held  (dismissing  the  appeal),  th&t  the  defendants 
by  repudiating  the  contract  waived  the  conditions 
precedent  to  be  performed  by  the  plaintiff,  and  that 
they  were  liable  to  pay  damages  m  respect  of  the 
non-acceptance  of  the  first  consigxmient,  as  they 
could  not  say  the  plaintiff  was  not  ready  to  perform 
his  part  of  the  contract  because  a  considerable 
portion  of  the  wood  was  not  according  to  the 
contract  in  quality. — Braithwaite  v,  Fobeiqn 
Haw)W00D  Co.,  C.A. ;  92  L.  T.  637. 

See  also  Bestraint  of  Trade,  1,  2 ;  Sale  of  Goods, 
1-5 ;  Trade  Union,  2 ;  Valuer,  1. 

CONYEYANCING  ACT.— See  Accumulations,  1 ; 
Distress,  2 ;  Power,  1 ;  Principal  and  Agent,  6 ; 
Vendor  and  Purchaser,  2. 

COPYHOLDS:— 

1. — Fines  and  fees — Appoiniment  of  new  trustees — 
Admission  of  Tieir-at-law  of  last  surviving  trustee — 
Admission  of  new  trustees^Tenant  for  life  and  re* 
mainderman — Apportionment.^The  fines  and  fees 
payable  in  respect  of  the  admission  of  new  trustees 
to  copyhold  estates  devised  to  trustees  in  trust  for 
a  tenant  for  life,  with  remainders  over  to  other 
persons,  must  be  borne  by  the  tenant  for  life  and 
remaindermen  in  proportion  to  the  value  of  their 
riaspective  interests. 

Carter  v.  Sebright,  26    Beav.  374,    followed.— 


Bullock's  Sbttlsd  Estates,  Bb,  Ch,D.  Sminfm 
Eady,  J, ;  91  L.  T.  651. 

2.  Repairs — Custom — Duty  of  copyholder  to  rtptxf 
— Implied  contract — Action  for  damages — Forfeitmru 
— ^The  lord  of  a  manor  cannot  bring  an  actioa 
against  a  copyhold  tenant  for  breach  of  an  tmplM 
contract  to  repair,  unless  thwe  is  a  cuatom  biaoBg 
the  tenants  to  repair.  Where  no  such  eoatoat  ii 
proved,  there  is  no  implied  contract,  and  no  li^ 
to  damages,  and  the  lord  is  confined  to  hia  remedy  bf 
forfeiture  for  non-repair. — Galb&aith  v.  Potstqv, 
K.B.D. ;  [1905]  2  K.  B.  258 ;  74  L.  J.  K.  B.  649. 

See  also  Manor,  1,  2. 

COPYRIGHT:— 

Pictures  —  Infringement — "  Copy  ** — B/qprodmdiaL 
of  suhstanJtial  part^Fine  Arts  Copyright  Act,  186S 
(25  ik  26  Vict,  c  68),  s,  11.— The  plaintiff  was  t^ 
owner  of  the  copyrights  in  several  wo^s  of  art, 
including  an  oil  painting  of  which  the  prinemal 
feature  was  the  winged  figure  of  Payohe,  and  oa 
business  consisted  of  reproducing  these  ciwypglit 
works  in  various  forms  and  sizes  by  meana  ot  photo- 
graphic processes  and  selling  .the  tepiodnielioBi. 
The  plaintiff  complained  that  a  very  rou^  photo- 
graphic illustration  which  appeared  in  tkkb  adver- 
tisement portion  of  a  well-known  magasine  was  ta 
infringement  of  his  copyright  in  this  piotme.  Tbs 
illustration,  which  was  diminutive  and  waa  defoid 
of  artistic  merit,  contained  a  rude  rcpcodnotion  fif 
the  female  figure,  but  omitted  a  p(»tion  of  ths 
background  of  the  picture.  The  defendants,  who 
were  vendors  of  the  magazine,  on  beoomins  awaii 
of  the  alleged  infringement,  took  stepa  to  hsw« 
the  illustration  torn  out  before  selling  any  fortfasr 
copies. 

Held,  that  the  illustration  was  an  ntfwingn  mi 
of  the  plaintiff's  copyright,  iiuwmudh  na  it  tended 
to  prevent  the  sale  of  the  plaintiff*a  goods  faj 
familiarizing  the  public  with  a  base  fonn  of  repro- 
duction ;  and  judgment  was  given  for  the  plmtif 
for  a  farthing  damages  and  oosts. — Hahfstazvsl 
v.  W.  H.  Smtth  &  Sons,  Kekewich,  J. ;  [1905]  1  Gh. 
519 ;  74  L.  J.  Ch.  304 ;  92  L.  T.  351. 

COSTa— See  Practice,  2-6;  SoUcitor,  1-6. 

COUNTY  COURT  :- 

1.  Detinue-Judgment  for  return  qf  ehaOd— 
Warrant  of  delivery — Jurisdiction  to  commM— 
Assessment  of  value  of  chattel — Judicahw  Ad^  18T3 
(36  &  37  Vict.  c.  66),  s.  S9— Rules  of  8uprew%e  C^mi, 
1883,  ord.  42,  rr.  6,  7 ;  ord,  48,  r.  l^Ooum^  Cvsmi 
Rules,  1903,  ord,  25,  r.  57.— In  an  action  of  detisM 
in  a  county  court  the  plaintiff  recovered  jud^^BaCTt 
for  the  return  of  the  chattel,  and  in  dehmlt  that  a 
warrant  of  delivery  should  issue.  The  delandaat 
did  not  return  the  chattel  and  a  warrant  of  driiyqij 
in  the  usual  form  was  issued.  The  defandsBt. 
nevertheless,  did  not  deliver  up  the  chattel,  bnt  tte 
bailiff  did  not  distrain  his  land  and  goods  under  ths 
warrant.  The  plaintiff  thereupon  applied  for  sa 
order  of  committal,  and  the  county  oonrt  judge. 
being  satisfied  that  the  defendMit  had  witfol^  dia- 
obeyed  the  order  of  the  court,  made  an  orilut  of 
committal 

Held,  that,  as  the  High  Court  had,  under  ord.  4^ 
rr.  6,  7,  power  to  enforce  a  judgment  for  the 
recovery  of  a  chattel  by  a  writ  of  attarhmant  er 
committal,  the  coimty  court  had,  under  aeotkm  89 
of  the  Judicature  Act,  1873,  and  ord.  25,  r.  S7,  d 
the  County  Court  Rules,  1903,  jnrisdictioa 
enforce  the  judgment  by  committal ;  that  Vb»  ]  ^ 
tiff  wss  not  predudeo,  by  having  ob 
warrant  of  delivery  or  by  not  having 
thereunder,  from  applying  for  an  ocder  of 
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nittal;  and  that  it  was  not  a  oondition  precedent 
to  the  making  of  an  order  for  delivery  up  of  a 
chattel  that  the  value  of  the  chattel  should  have 
been  assessed. — Hymas  v.  Ooden,  C.A.,  209 ;  [1905] 
1KB.  246 ;  74  L.  J.  K.  B.  101 ;  91 L.  T.  832. 

2.  Execution — Hire- purchase  agreement — Wrongful 
sale  hy  high  bailiff  of  goods  taken  in  execution, — ^A 
hire-purchase  agreement  contained  a  clause  whereby 
the  owners  had  the  right,  without  previous  notice, 
to  determine  the  hiring  and  retake  possession  of  the 
furniture  if  it  should  at  any  time  be  seized  in 
execution.  It  was  seized  in  execution  by  the  high 
baUiff  of  a  county  court,  and,  no  daim  having  been 
made,  it  was  sola,  delivered  to  the  purchaser,  and 
the  proceeds  paid  into  court.  Interpleader  pro- 
oeedmgs  were  taken  by  the  owners,  who  only  heard 
of  the  seizure  after  the  sale  was  complete,  and 
the  execution  creditor  durine  those  proceedings 
admitted  the  title  of  the  daunants,  who  save  a 
notice  claiming  damages  against  the  high  bam£f  for 
alWed  conversion  of  the  furniture  by  selling  it. 

Held,  that  the  claimants,  inasmuch  as  they  were 
entitled  to  possession  of  the  furniture  from  the  time 
of  its  being  taken  in  execution,  could  recover 
damages  from  the  high  bailiff  by  reason  of  his  act 
of  conversion  in  selling. — Jslks  v.  Hatwabd, 
K.B.D.,  686;  [19U5]  2  K.  B.  460 ;  74  L.  J.  K.  B. 
717  ;  92  L.  T.  692. 

3.  Factory — Covenant  to  pay  outgoings — Expenses 
of  alierations  to  provide  escape  from  fire — Right  of 
action  in  High  Court—Factory  and  Workshop  Act, 
1891  (64  <fe  56  Vict.  c.  75).  s.  7  (2).— Where  a  tenant 
has  covenanted  to  pay  all  outgoiogs,  and  his  land- 
lord, on  the  requisition  of  the  local  authority,  has 
been  required  to  make  certain  alterations  under  the 
Factory  and  Workshop  Act,  1891,  so  as  to  provide 
means  of  escape  from  fire,  the  landlord  cannot  sue  his 
tenant  in  the  High  Court  on  his  covenant,  but 
must  apply  in  the  county  court  under  section  7  (2) 
of  the  statute.— HoBNBR  v.  Fbakklin,  K,B,D.  ; 
[1904]  2  K.  B.  877;  73  L.  J.  K.  B.  1019;  91 
L.  T.  664. 

4.  Jurisdiction  —  Infringement  of  trade-mark  — 
Franchise — Injunction — County  Courts  ActSt  1865(28 
c£;  29  Vict,  c.  99),  s.  1 ;  and  1888  (51  d:  52  Vict.  e. 
43),  s.  66— Patents,  Designs,  and  Trade-Marks  Acts, 
1883  (46  &  47  Vict.  c.  57),  ss.  62,  69  (4),  71,  72,  75, 
76,  77.  81  (5)  (12),  90  (1)  (2)  (3),  92  ;  and  1888  (51 
d;  62  Vict,  c.  50),  s.  18. — The  county  court  has  no 
jurisdiction  under  section  56  of  the  County  Courts 
Act,  1888,  to  try  an  action  to  restrain  infringement 
of  a  trade-mark,  such  an  action  not  being  a 
personal  action  within  the  meaning  of  that  section 
or  of  section  58  of  the  repealed  Coimty  Courts  Act, 
1846.  Nor  is  such  an  action  Included  in  the  equit- 
able jurisdiction  conferred  by  the  County  Courts 
(Equitable  Jurisdiction^  Act,  1866. 

The  right  obtaiocd  oy  registration  of  a  trade- 
mark is  not  a  franchise ;  though  it  is  incorrect  to 
say  that  a  franchise  cannot  be  created  by  Act  of 
Parliament. 

Decision  of  the  Divisional  Court  {ante,  p.  218, 
[1904]  2  K.  B.  693)  reversed.— Bow  v.  Habt,  C.A., 
372 ;  [1905]  1  K.  B.  692 ;  74  L.  J.  K.  B.  341 ;  92 
L.  T.  181. 

5.  Bemiited  action — Amendment — Claim  for  un- 
liquidcUed  damages — County  Courts  Act,  1888  (51  <j& 
52  Vict,  c  43),  ss.  65,  87. — An  action,  commenced  in 
the  High  Court  by  a  writ  speciaUy  indorsed  with  a 
claim  for  jC33  12s.  for  demurrage  at  a  specified  rate 
in  respect  of  the  detention  of  the  plaintiffs'  wagons, 
was  remitted  to  the  county  court  under  section  65 
of  the  County  Courts  Act,  1888.    At  the  trial  the  | 


Slaintiffi  failed   to  prove  an  agreement  to  pay 
emurrage. 

Held,  that  the  county  court  judge  had  power  to 
amend  the  particulars  of  claim  by  substituting  a 
daim  for  unnquidated  damages. — Spenoeb,  What- 
LET,  &  UNDSRHILL  V.  FORSTEB  &  Co.,  K.B.D.% 
[1905]  1  K.  B.  434 ;  74  L.  J.  K  B.  288 ;  92  L.  T. 
163. 

6.  Remitted  action — Costs^Discrdionary  power  of 
of  county  court  judge  to  deprive  successful  party  of 
costs— County  CourU  Act,  1888  (51  cfc  52  Vict.  c.  43), 
ss.  55,  113.— In  an  action  remitted  to  the  county 
court  under  section  65  of  the  County  Courts  Act, 
1888,  which  provides  that  in  the  case  of  rendtted 
actions  '*the  costs  of  the  parties  in  respect  of 
proceedings  subsequent  to  the  order  of  the  judge 
of  the  H^^h  Court  shall  be  allowed  according  to 
the  scale  of  costs  for  the  time  bein^  in  use  in  the 
county  courts,"  the  county  court  judge  has  the 
same  discretion  under  section  112  over  the  costs  in 
the  county  court  as  if  the  action  had  been  com- 
menced in  that  court. — ^Eve&all  v.  Bbowit, 
K.B.D.,  664;  [1905]  2  K.  B.  196  ;  74  L.  J.  K.  B. 
708. 

COVENANT:— 

1.  Covenant  running  with  land  —  Option  of 
purchasing  fee  simpler-Executory  interest-^ Bute 
against  perpetuities, — Lands  were  demised  to  W.  for 
ninety-nine  y^^rs  at  a  yearly  rent,  ^ith  an  option 
in  favour  of  W.,  his  heirs  or  assigns,  of  purchasing 
the  fee  simple  thereof  at  any  time  duringthe  term. 
Other  lands  were  similwly  demised  to  W.,  with  a 
similiar  option  in  favour  of  W.,  his  executors, 
administrators,  and  assigns. 

Held,  that  whether  the  options  were  or  were  not 
covenants  running  with  the  land,  they  created  an 
interest  in  land,  which  interest  did  not  at  the  time 
of  its  creation  necessarily  vest  within  the  limits 
allowed  by  the  rule  against  perpetuities,  and 
consequentiy  were  void. 

The  dicta  in  Muller  v.  Trafford,  49  W.  B.  132, 
[1901]  1  Ch.  54,  relating  to  covenants  for  perpetual 

renewal,  distinguished. ^Woodall  v.  Clifton. 

Ch.D.  Warrington,  J.,  203;  74  L.  J.  Ch.  565; 
92  L.  T.  292. 

2.  Vendor  and  purchaser — Specijic  performance — 
Title — Possessory  title — Restrictive  covenant— Notice — 
Purchaser  for  value — Real  Property  Limitation  Act, 
1833  (3  <fc  4  Will.  4,  c.  27).  s.  34.— Freehold  land 
held  by  virtue  of  a  statutory  titie  based  on  adverse 
possession  for  twelve  years  is  not  thereby  freed 
from  restrictive  negative  covenants.  Such 
covenants  are  analogous  to  an  equitable  charge, 
and  the  land  can  only  be  freed  from  them  (1)  by 
showing  abandonment,  or  (2)  by  the  plea  of  pur- 
chaser of  the  legal  estate  for  value  without  notice, 
the  person  advancing  such  plea  being  bound  to 
show  that  he  accepted  nothing  less  thwa  a  full  titie 
cf  forty  years,  and  that  this  titie  did  not  disclose 
the  restrictions  in  question. — ^Nesbitt  and  Potts, 
Be.  Ch.D.  Farwell.  J.,  297;  [1905]  1  Ch.  391;  74 
L.  J.  Ch.310;  92L.T.448. 

See  alio  Landlord  and  Tenant,  1,  2 ;  Settiement, 
1,  3,  6,  7;  Vendor  and  Purchaser,  1,  2. 

CRIMINAL  LA.W:— 

1.  Cruelty  to  children— Necessity  of  attendance  of 
child— Prevention  of  Cruelty  to  Children  Act,  1894 
(57  &  58  Vict.  c.  41),  s.  16— Prevention  of  Cruelty  to 
Children  Act,  1904  (4  Ed.  7,  c.  15),  s.  16.— By 
section  16  of  the  Prevention  of  Cruelty  to  Children 
Act,  1894,  which  was  repealed  and  in  part 
re-enacted  W  section  16  of  the  Prevention  of 
C^elty  to  Children  Act,  1904,  the  attendance  of 
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the  child  at  the  trial  is  held  not  to  be  essential  in 
certain  cases. 

Held,  that  it  was  not  an  essential  condition  to 
the  proper  hearing  of  the  cause  that  in  all  other 
oases,  except  those  mentioned  in  the  section,  the 
child  in  respect  of  whom  the  offence  is  alleged  to 
have  been  committed  should  be  present  at  the  trial. 
—Bex  v.  Hale,  C.CE.  400 ;  [1905]  1 K.  B.  126 ;  74 
L.  J.  K.  B.  65;  91  L.  T.  839. 

2.  Evidence-^Cross  '  examination  of  prisoner — 
Questions  as  to  previous  convictions — Criminal  Law 
Evidence  Amendment  Act,  1898  (61  cfc  62  Vict,  c  36), 
a.  1  (i). — A  prisooer  was  tried  on  the  charge  of 
stealing  copper.  His  defence  wai  that  he  was 
acting  under  the  direction  of  the  police,  and  his 
counsel  asked  a  detectiye,  who  was  one  of  the 
witnesses  for  the  prosecution,  whether  he  had  not, 
In  other  cases,  employed  the  prisoner  as  a  police 
spy.  The  prisoner  was  called  as  a  witness,  and  was 
asked  as  to  whether  he  had  been  previously  con- 
victed. He  answered  in  the  affirmative,  but  a 
further  question  as  to  what  the  conviction  was  for 
was  not  pressed.    The  prisoner  was  found  guilty. 

Held,  that  the  conviction  was  bad,  as  the  nature 
and  conduct  of  the  defence  was  not  such  as  to 
involve  imputatioDs  on  the  character  of  the  witnesses 
for  the  prosecution,  and  therefore,  as  provided  by 
lection  1  (/)  of  the  Criminal  Evidence  Act,  1898, 
no  questions  could  be  put  to  the  prisoner  tending 
to  show  that  he  had  been  convicted  of  a  previous 
offence.— Bex  v.  Beidgwatbb,  C.C.B.,  415 ;  [1905] 
1  K.  B.  131 ;  74  L.  J.  K.  B.  35 ;  91  L.  T.  838. 

3.  Evidence— False  pretences — Course  of  condud — 
Evidence  of  subsequent  transaction — When  admissible, 
— The  test  to  be  applied  in  considering  whether,  on 
the  trial  of  an  indictment  charging  obtaining 
money,  goods,  or  credit  by  false  pretences,  evidence 
of  acts  of  the  defendant  subsequent  to  those  which 
are  the  subject  of  the  indictment  is  admissible,  is 
whether  the  evidence  is  relevant.  A  connection 
must  be  shown  to  exist  between  the  acts  whidi  are 
the  subject  of  the  indictment  and  the  acts  sought  to 
be  proved.  The  fact  that  the  subsequent  act  sbows 
that  the  defendant  has  committed  an  offence 
distinct  from  that  which  is  charged  in  the  indict- 
ment, is  not  sufficient  to  make  evidence  of  the 
subsequent  acts  inadmissible  if  a  connection  is 
shown  to  exist  between  the  transactions. 

Heg.  V.  Holt,  8  Cox  C.  C.  411,  considered  and 
explained.— Bex  v.  Smith,  C.C.i?. ;  92  L.  T.  208. 

4.  Falsification  of  accounts — Omitting  or  con- 
curring  in  omitting— Jurisdiction — Falsification  of 
AccounU  Act,  1875  (38  <fc  39  Vict.  c.  24),  s.  1.— It 
was  the  duty  of  A.,  the  servant  or  clerk  io  Paris 
of  B.  &  Co.,  of  London,  to  pay  any  moneys 
received  by  him  into  a  bank,  and  on  the  same  day 
to  transmit  slips,  supplied  to  him,  to  his  employers 
in  London  by  post.  He  knew  that  entries  were 
made  from  these  slips  into  a  book  called  the  Paris 
Cash  Account  Book  kept  in  London.  A.  fraudulently 
misappropriated  two  sums  of  money  received  by 
him  m  Paris,  and  did  not  forward  slips  for  theie 
sums,  in  consequence  of  which  no  entries  were 
made  in  the  London  book.  On  an  iodictment 
under  section  1  of  the  Falsification  of  Accounts 
Acts,  1875, 

Held,  there  was  jurisdiction  to  try  the  offence  in 
in  England,  because  an  essential  part  of  it  was 
completed  in  London. 

Held,  by  Lord  Alverstone,  L  C  J.,  and  Lawranoe, 
and  Bidley,  JJ.,  that  the  omission  to  send  the  slips 
with  the  intent  to  defraud,  knowing  that  thereby 
there  would  be  an  omission  from  the  London  book, 
was  omitting  or  concurring  in  omitting  material 


particulars  from  that  book  within  the 
the  statute. 

Held,  by  Channell,  J.,  semble^  also  by  Kennedy, 
J.,  that  the  mere  omission  to  send  the  slips  with 
the  intent  to  defraud,  knowing  thereby  that  than 
would  be  omission  from  a  book,  not  tiie  book  o^ 
nor  kept  by,  the  sender,  would  not  amount  to  an 
offence  under  the  section ;  but  on  the  finding  of  tt« 
jury  that  A.  intended  the  London  book  to  be 
falsified,  that  the  conviction  should  be  upheld. — 
Bex  v.  Oliphant,  C.C.E.,  556;  [1905]  2  K*  B- 
67 ;  74  L.  J.  E.  B.  591. 

5.  Indecent  ossaM — Evidence — Complainihifpro$e' 
ciUrix— Admissibility. — Upon  the  trial  of  a  pammm 
on  a  charge  of  indfeoent  assault  upon  asirl  und« 
the  age  of  thirteen,  her  consent  therefore  oeing  not 
material  to  the  charge,  a  oomplaint  made  to  a  third 
party  in  the  absence  of  the  prisoner  is  admiaaibUi 
evidence,  not  as  part  of  the  res  gestce  or  aa  < 
of  the  truth  of  we  things  alleged,  but  aa  < 
ing  the  testimony  of  theproseoutiix. 

Beg.  V.  LUlyman,  44  W.  B.  654,  [1896]  2  a  B. 
167,  considered.— Bex  v.  OaBOBNB,  C.C.B.,  HH; 
[1905]  1  K.  B.  551 ;  74  L.  J.  K.  B.  311  ;  92  L.  T. 
393. 

6.  Larceny — Sale  of  goods — Frauduleni  deiivery  If 
seUer*s  servanJt  to  purchaser — Receipt  given  for  km 
quantity  tluLn  actucUly  delivered — No  identifioaikim  ef 
specific  goods  stolen. — ^A  servant  of  the  seller,  in 
collusion  with  the  prisoner,  who  was  in  the  hahit 
of  buying  from  the  seller,  sold  and  deUvered  to  tht 
prisoner  32  tons,  13  owt.  of  goods,  but  only  entend 
against  him  in  the  seller's  books  31  tons,  3  owt, 
and  charged  him  with  the  smaller  amount  only. 

Held,  Uiat  as  there  was  no  contract  botwoen  the 
seller  or  his  agent  and  the  priscmer  by  which  the 
property  in  the  ^oods  passed  to  the  prisoner  he 
was  properly  convicted  of  larceny,  although  it  was 
not  possible  to  say  which  1  ton,  10  owt.  out  of  tbs 
32  tons,  13  owt  had  been  stolen.— Bsx  v.  Txdbs- 
WELL,  C.C.B.:  [1905]  2  K.  B.  273;  74  li.  J.  K.  B. 
725. 

7.  Mannger  of  company  —  Publicaticn  of  fdts 
statements-^Larceny  Act,  1861  (24  <k  25  Vict,  c  96), 
s,  84.— A  person  who  in  fact  acts  as  a  manager  ol 
a  public  company,  though  he  has  nerver  besa 
appointed  to  that  position,  is  a  "  mtnager"  witkia 
tbe  meaning  of  section  84  of  the  Larceny  Act,  1861, 
and  is  therefore  liable  to  be  convicted  for  havieg 
published  false  statements  with  intent  to  dnsmw  or 
defraud.— Bex  v.  La^WSON,  C.C.B,,  459 :  [1905]  1 
E.  B.  541 ;  74  L.  J.  K.  B.  296 ;  92  L.  T.  301. 

8.  Previous  conviction  —  Arraignment  —  Brrer — 
Larceny  Act,  1861  (24  ik  25  Vici.  c.  96),  s.  116.— Ike 
prisoner  was  indicted  at  quarter  seswons  lor 
attempting  to  commit  a  laroeny ;  and  a  sobse qnent 
count  in  the  indictment  charged  a  prenoua  oonvie- 
tion.  The  prisoner  was  arraigned  upon  and  pleaded 
to  both  counts.  Objection  was  taken  on  hia  behalf 
that  the  arraignment  contrsvened  sectioQ  116  of 
the  Laroeny  Act,  1861,  which  provides  that  on  an 
indictment  for  an  offence  after  a  previous  ooBvi> 
tion  the  offender  shall,  in  the  first  inshsnce,  be 
arraigned  upon  so  mudi  only  of  the  indiotmont  as 
charges  the  subsequeet  offence,  and  that  until  ke 
be  found  guilty  of  that  offenoe  he  shall  not  be 
called  on  to  plead  to  the  charge  of  the  irefioi 
conviction.  The  recorder  adjourned  the  trial  to 
the  next  sessions.  At  that  sessions  there  wae  no 
fresh  arraignment,  but  the  former  pleas  of  tka 
prisoner  were  treated  as  standing.  He  waa,  how* 
ever,  given  in  charge  of  the  jury  on  the  first 
ooly,  and  was  found  guilty  and  sentenced 
that  count. 
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Held,  that,  although  the  arraignment  did  not 
take  plaoe  at  the  sessions  at  whioh  the  prisoner  was 
tried,  and  although  the  fact  of  the  previoiis  oonyio- 
tion  was  not  disclosed  to  the  jury  by  whom  he  was 
convicted,  yet  the  fact  that  the  arraignment  did  not 
comply  wilh  the  provisions  of  section  116,  was 
snoh  a  substantial  ddect  as  could  not  be  cured  by 
verdict ;  and  accordingly  that  the  conviction  should 
be  quashfd.— Faulkner  v,  Bbx,  K.B.D.,  665; 
[1905]  2  K.  B.  76 ;  74  L.  J.  K.  B.  562  ;  92  L.  T.  769. 

9.  Procedure  —  Penal  atatute,  conatrudio/i  of — 
Betro^ctive  and  prospective  operation — Criminal  Law 
Amendment  Ad,  1885  (48  <£r  49  Vict.  e.  69),  a.  5,  auh- 
section  1— Prevention  of  Cruelty  to  Children  Act,  1904 
(4  Ed.  7,  c.  15),  s.  27.— The  extension  by  a  subse- 
quent statute  of  the  limit  of  time  within  which  the 
prosecution  of  a  statutory  o£fence  must  be  com- 
menced, being  a  matter  of  procedure  only,  has  a 
retrospective  operation. — Bex  v,  Ohandba  Dharma, 
can.,  431 ;  [1905]  2  K.  B,  335 ;  74  L.  J.  K.  B. 
450;  92L.  T.  700. 

CUSTOM:— 

VcUidUy — Legal  origin — Presumptions— Bight  of 
drying  nets  on  sea-hare — Character  of  accreted  land. — 
A  custom  affecting  land  is  not  bad  for  uncertainty 
because  it  is  not  invariable  in  every  part,  nor 
because  the  limits  of  the  land  affected  by  the 
custom  are  not  defined  more  clearly  than  the  limits 
of  land  comprised  in  a  grant.  So  a  custom  is  not 
unreasonable  because  it  is  prejudicial  to  the 
intereats  of  a  private  individual  if  it  is  for  the 
benefit  of  tbe  commonwealth,  for  such  benefit 
renders  its  lawful  commencement  reasonably  pro- 
bable ;  a^ain,  where  the  existence  of  a  right  for  a 
long  period  has  been  proved,  everything  that  is 
reasonably  possible  to  be  presumed  in  favour  of 
that  right  should  be  presumed;  and  the  party, 
seeking  to  defeat  the  right  by  reason  of  its  incep- 
tion within  legal  memorv,  has  the  onus  of  proving 
that  it  could  not  possioly  have  e^ted  from  time 
immemorial  and  have  continued  without  interrup- 
tion. Land  accreted  takes  the  character  of  the 
land  to  which  it  is  added,  and  is  subject  to  the 
same  customs  as  affect  such  land:  Thus,  persons 
entitled  by  custom  to  dry  nets  on  a  piece  of  land 
adjoining  the  sea  are,  where  gradual  accretion  has 
taken  place,  entitled  to  exercise  that  right  on  the 
laud  gained  by  accretion.— Mebobb  v.  Dmnsn, 
Ch.D.  Farwelh  J.,  56 ;  [1904]  2  Ch.  534 ;  74  L.  J.  Ch. 
71;  91L.T.  513. 

See  also  Arbitration,  1 ;  Sale  of  Goods,  4. 

WiU—Perpduity^Life  estates  to  unhom  persons.^ 
A  testator  devised  freeholds  to  F.  Q.  for  life,  then 
to  the  issue  of  F.  G.  upon  various  limitations  whioh 
were  void  for  remoteness,  and  finally  to  F.  G.  in 
fee.  F.  G.  died  a  bachelor.  The  limitations  to  the 
iasue  of  F.  G.  left  out  his  sons'  sons'  daughters. 

Held,  that  the  doctrine  of  cy-pres  does  not  apply 
when  simple  estates  tail  cannot  be  framed  to  exclude 
And  include  the  daises  of  persons  designated  by  the 
testator  for  exclusion  and  mdusion.  To  attain  this 
result  contingent  limitations  are  not  to  be  intro- 
duced in  the  course  of  the  estates  tail.  Dictum, 
^t  the  doctrine  of  cy-pres  may  be  invoked  on 
Dehalf  of  an  ultimate  remainder. 

Doctrine  of  cy-pres  discussed. 

Monypenny  v.  Bering,  2  De  G.  M.  &  G.  145, 
approved. 

Martelli  v.  Edloway,  5  H.  L.  532,  explained.— 
MoBTnna,  Bb,  Geay  v.  Geay,  Ch.D.  Farwell,  J., 
8^;  92L.T.  452. 


DEFENOB  ACTS:— 

Compulsory  taking  of  land — Land  acquired  hy 
Crown  for  defence  of  realm  —  Compensation  for 
injurious  affection  of  adjoining  lands  of  owner — 
.  Defence  Act,  1842  (5  <fe  6  Vict.  c.  94),  ss.  16,  19— 
Land  Clauses  Act,  1845  (8  <£;  9  Viet.  c.  18),  s.  63.— 
Where  part  of  the  lands  of  a  subject  are  com- 
pulsorily  taken  by  the  Crown  under  and  for  the 
purposes  of  the  Defence  Acts,  the  compensation  to 
be  paid  the  owner  is  not  necessarily  limited  to  a 
fair  sum  for  the  land  actually  purchased.  Therefore 
if  the  owner  can  show  loss  from  severance  and 
injurious  affection  caused  to  his  adjoining  land  not 
purchased  by  the  Crown,  he  is  eotitled  to  oom- 
pensaUon  also  on  that  footing. — Blundell  v.  Bex, 
K.B.D.,  412;  [1905]  1  K  B.  516;  74  L.  J.  K.  B. 
91 ;  92  L.  T.  53. 

DENTIST:— 

Debtor  and  creditor — Appropriation  of  payments — 
Unregietered  dentist — Payment  by  two  cJieques — BigM 
to  appropriate  unpaid  cheque  to  work  not  within 
Dentists  Act,  1878 — Appropriation  in  witness-box  at 
trial— Cheque  for  fees  within  Act— Dentists  Act,  1878 
(41  db  42  Vict.  c.  33),  s.  5.— The  plaintiff,  an  un- 
registered dentist,  agreed  to  do  certain  work  to  the 
defendant's  teeth  for  a  fee  of  £45.  On  completion 
of  the  work  the  defendant  gave  the  plaintiff  a 
cheque  for  £20,  and  another,  post  dated,  for  £25. 
The  cheque  for  £20  was  duly  paid,  but  the 
defendant  stopped  payment  of  that  for  £25,  and 
the  plaintiff  commenced  an  action  to  recover  the 
amoimt.  The  defendant  set  up  section  5  of  the 
Dentists  Act,  1878,  as  a  defence,  which  provides 
that  no  person  shall  be  entitled  to  recover  any  fee 
for  the  performance  of  any  dental  operation  or  for 
any  dentol  advice  unless  he  is  registered  under  the 
Act. 

During  a  second  trial  of  the  action  the  plaintiff 
in  the  witness-box,  in  answer  to  a  question  put  by 
his  counsel,  appropriated  the  amount  due  to  him 
for  materials  and  work  outside  the  Act  to  the  £25 
cheque,  and  the  judge  found  that  he  was  entitled 
to  £21  in  respect  of  those  items,  and  had  duly 
appropriated  the  £25  cheque  towards  the  payment 
ox  them. 

Held,  that  the  consideration  for  the  contract  was 
not  illegal,  as  section  5  of  the  Act  merely  prevented 
the  recovery  by  an  action  of  the  fees  and  charges ; 
that  tiie  plaintiff  having  a  right  of  appropriation 
up  to  the  very  last  moment,  had  a  right  even  in 
the  witeess-box  to  appropriate  the  £25  cheque  to 
the  amount  due  to  him  for  work  outside  the  Act, 
as  he  had  done  nothing  previously  which  amounted 
to  an  appropriation ;  and  was  entitled  to  judgment 
for  £21. 

Decision  of  Divisional  Court  reversed. 

Whether  an  unregistered  dentist  is  entitled  to  sue 
on  a  cheque  given  for  fees  and  charges  within 
section  5  of  the  Act,  queers. — Skymoub  v.  Pickett, 
C.A.;  [1905]  1  K.  B.  715 ;  74  L.  J.  K.  B.  413;  92 
L.  T.  519. 

DB3IGN:— 

Begistration — PcUent  for  same  article — Application 
for  patent  before  registration  of  design — Patents,  <fec., 
Act  (46  &  47  Vict.  c.  57),  ss.  13,  47.— The  grant  of  a 

Satent  and  the  statutoiy  right  of  the  proprietor  of  a 
esign  are  different  in  their  legal  nature  and  effect, 
and  though  in  mcst  cases  it  is  difficult  for  the  two 
rights  to  co-exist,  yet  if  t^e  circumstances  allow 
they  may  oo-exist,  the  second  riffht  in  point  of  time 
being  suoject  to  the  other.  And  if  thu  be  so,  the 
fact  that  Uiey  are  both  vested  in  the  same  person 
will  not  prevent  his  enforcing  either  right. 
Decision  of  Byrne,  J.,  affirmed.— Wsrnsb  Motobs 
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V.  Oamaob.  a  a.,  167 ;  [1904]  2  Ch.  680;  73  L.  J. 
Ch.  770;  91L.T.  588. 

DISTRESS:— 

1.  Dteireis  for  sum  not  exceeding  £20 — Alleged 
overcharge — Bight  to  sue  in  county  court — Distreaa 
(CoeU)  Ads,  1817  and  l%21— Distress  for  Rates  Ad, 
1849  (12  &  13  Vid.  c.  14),  s.  1.— The  plaintiff,  a 
pMdve  reaister,  sought  to  recover  128.  6d.  in  the 
county  court,  the  amount  which  he  alleged  he  had 
been  overcharfl^ed  in  connection  with  a  distresa  not 
exceeding  £20  levied  on  his  good*.  The  county 
court  judge  considered,  foUowioK  Bill  v.  Pannifer, 
62  W.  K.  688,  [1904]  1  K.  B.  811,  that  he  had  no 
jurisdiction  to  go  into  the  reasonableoess  of  the 
charges,  and  that  the  plaintiff's  course  was  to  apply 
to  the  justices,  who  were  the  proper  tribunal  to  deid 
with  the  ctse. 

Held,  following  Headland  v.  Coster  &  Lamb,  49 
Solicitors'  Jouenal  133,  [1905]  1  K.  B.  219,  in 
which  Uill  V.  Pannifer  was  discussed  and  overruled, 
that  the  action  would  lie,  and  that  the  learned  judge 
had  jurisdiction  to  entertain  it. — Bex  v,  Philbrick, 
K.B.D.,  527;  [1905]  2  K.  B.  108;  74  L.  J.  K.  B. 
464;  92L.T.571. 

2.  Lessee  and  underlessee— Original  lease— Rever- 
sionary lease — Interesse  termini —  Underlease  exceeding 
original  term — Lessee^s  right  to  distrain — Landlord 
and  Tenant  Ad,  1730  (4  Oeo.  2,  c.  28).  a.  5 —  Con- 
veyancing and  Law  of  Property  Ad,  1881  (44  <fe  45 
Vid,  c.  41),  «.  44. — ^Ajb  a  reversionary  lease  merely 
creates  an  interesse  termini  until  entry  thereunder, 
it  does  not  enlarge  the  term  of  the  original  lease. 

Smith  V.  Day,  (1837)  2  M.  &  W.  684,  46  B.  B. 
747;  Doe  v.  Walker,  (1826)  5  B.  &  0.  Ill,  29  B.  B. 
184;  Hyde  v.  Wardm,  (1877)  3  Bx.  D.  72,  and 
Joyner  v.  Weeks,  (1891)  2  Q.  B.  31,  followed. 

If  a  lessee  with  an  original  lease  and  a  rever- 
sionary lease  or  an  agreement  therefor  underlets  the 
premises  for  a  term  exceeding  the  original  lease, 
ne  cannot  distrain  for  rent  during  the  original  lease 
either  at  common  law  for  want  of  a  reversion,  or 
under  tiie  Landlord  and  Tenant  Act,  1730,  s.  5,  or 
the  Conveyancing  Act,  1881,  s.  44. 

ParmenUr^.  Wehler,  (1818)  8  Taunt.  593,  20  B.  B. 
575;  Preecey.  Corrie,  (1828)  5  Biug.  24,  30  B.  B. 
536 ;  and  Beardman  v.  Wilson,  (1868)  L.  B.  4  0.  P. 
57,  followed  and  applied. — ^Lbwis  t;.  Baker,  Swin/en 
Eady,  J, ;  [1905]  1  Ch.  46;  74  L.  J.  Ch.  39;  91 
L.  T,  744. 

3.  Lodger's  goods — Dedaration  by  lodger — Inven^ 
tory  of  goods — *'  Subscribing  **  the  inventory — Land- 
lord and  tenant — Distress  for  rent — Lodgers*  Goods 
ProUdion  Ad,  1871  (34  cfe  35  Vid.  c.  79).  s.  1.— The 
superior  landlord  of  a  house  having  levied  a  distress 
upon  the  goods  of  a  lodger  for  rent  due  from  the 
immediate  tenant,  the  lodger  served  the  superior 
landlord  with  a  correct  declaration  under  the 
Lodgers'  Goods  Ftotection  Act,  1871.  The  declar- 
ation stated  that  the  goods,  ''a  list  of  which  is 
hereunto  annexed,"  were  tiie  property  of  the  lodger, 
and  also  that  *'  the  list  of  articles  hereto  annexed 
is  a  correct  iuvento^  "  of  the  goods  referred  to  in 
the  declaration ;  and  upon  a  subsequent  part  of  the 
same  piece  of  pa^  there  was  an  inventory.  The 
declaration  was  signed  by  the  lodger  at  tiie  foot 
thereof,  but  the  inventory  was  not  otherwise 
•ifined  by  him. 

Held,  that  the  inventory  was  **  subscribed  *'  by 
the  lodger  within  the  meaning  of  section  1  of  the 
Lodgers'  Goods  Protection  Act,  1871,  which  pro- 
vides that  "  to  such  declaration  shall  be  annexed 
a  correct  inventory,  subscribed  Iqr  the  lodger." — 
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Co.,  K,B.D. ;  [1905]  1  K.  B.  431 ;  74  L.  J.  K.  B. 
242 ;  92  L.  T.  362. 

4.  Lodger's  goods — Illegal  distress — LiaMihf  of 
lailiff— Lodgers'  Goods  Protedion  Ad,  1871  (34  <^  35 
Vid.    c.  79),  s.  2.— An  action  will   lie  agaimt  a 

bailiff  for  an  illegal  distress  under  seotion  2  of  the 
Lodgers'  Goods  Protection  Act,  1871. 

Page  v.  Vallis,  19  T.  L.  B.  393.  ovwmled.— 
Lowe  v.  Dorlhio  &  Son,  K.BD.  ;  [1905]  2  K.  B. 
501. 

5.  Poor  rate— Costs  and  charges  of  distress — Distrm 
for  sum  not  exceeding  £20— Limitation  of  ammsMt  ef 
costs  and  charges— Distress  {CosU)  Ad,  1817  (57  Oee. 
3,  c.  93).  s.  1,  Schedule— Distress  {Costs)  Act,  1827  (7 
&  8  Geo.  4,  c.  l'!)—DUtre8sfor  Rates  Ads,  1849  (U 
&  13  Vid.  c.  14),  s.  1.— The  provisions  of  the  Distress 
(Costs)  Act,  1817,  as  extended  to  a  distress  for  poor 
rates  for  an  amount  not  exceeding  £20  by  tiis 
Distress  (Costs)  Act,  1827,  are  still  in  force ;  and  ao 
costs  or  charges  in  respect  of  such  a  distress  can  bs 
taken  iu  excess  of  the  amouots  provided  by  thoss 
statutes. 

Hill  V.  Pannifer,  [1904]  1  K.  B.  811,  ovQanlsd.— 
Headland  v.  CosTiR.  C.A.;  [1905]  1  K.  B.  219; 
74L.  J.  K.B.210;  92  L.  T.  98. 

DIVOBCB  :— 

1.  Adultery — Condonation— Desertion  —  Bevival  cf 
adultery. — ^Where  a  wife  commits  adultery  and  is 
aftervrards  forgiven  and  taken  back  by  harlmslMad, 
but  subsequentiy  to  the  condonation  she  deserts 
him,  such  desertion  revives  the  oondoned  adnhaiy. 
and  entities  the  husband  to  petition  for  a  ~~ 
tion  of  his  marriage. 

Houghton  v.  Houghton,  [1903]  P.  150,  < 
and  made  applicable  to  the  esse  of  a  husband  ss 
well  as  that  of  a  wife.  —  Copsxt  v.  Oopsit, 
P.D.  &  Ad.D. ;  91  L.  T.  363. 

2.  Costs,  wife's— Summary  Jurisdiction  {Married 
Women)  Ad,  lS9o— Matrimonial  Causes  Act,  1857* 
s.  26—Pradice. — The  court  held  that  the  deoiwAsa 
In  re  Wingjield  &  Blew,  [1904]  2  Ch.  665,  did  aol 
affdCt  the  question  of  providing  a  wife  with 
adequate  means  for  fighting  a  case  in  the  Divans 
Court  in  accordance  with  its  usual  praotioe. — Ship- 
PARD  V.  Sheppaed.  P.D.  &  Ad.D.,  608 ;  [1905]  P. 
185;  74L.  J.  P.102. 

3.  Deeret  nisi — Condonation  after  decree — Damages 
— Decree  rescinded— Costs— Matrimonial  Camses  AmL 
1857  (20  ik  21  Vid.  c.  85),  ss.  33,  51.— A  hnsbwd 
petitioned  for  a  divorce  on  the  ground  of  hk  wifiTi 
adultery  with  the  co-respondent,  and  made  a  oUb 
for  damages.  At  the  hearing  of  the  suit  a  deent 
nisi  was  pronounced,  and  the  jvrj  awarded  Ci 
ds^ages.  After  the  decree  nm  was  pgofwnosd. 
but  before  it  was  made  absolute,  the  hashMid  sni 
wife  resumed  cohabitation. 

The  Kiog*s  Proctor  intervened,  and  the 
nisi  was  resctiided. 

Held,  the  husband  was  not  entitled  to  the  i 
which  had  been  awarded.— Htmav  v.  Htxa5, 
P,D.  &  Ad,D.;  [1904]  P.  403;  73  L.  J.  P.  101; 
91  L.  T.  361. 

4.  Desertion  by  petitioner — Conduct  oomdudstg  U 
adultery— Pradice  of  Ecdesiadical  Courts— JmAcid 
separation  refused.— The  court  declined  to  graat  • 
petitioner  a  decree  of  judicial  sepratioQ  osi  thi 
ground  of  adultery  on  the  ground  that  he  hiiiiarif 
had  been  found  guilty  of  desertion.^HoDoeov  i^ 
Hodgson,  PD.  <fe  Ad.D.,  623. 

5.  Discrdional  bar— Adultery  of  ths  wifs — Crmtib 
of  the  husband— Matrimonial  Clauses  Ad,  1857  (> 
d;21  Vid.  c.  85),  «.  31— Allowance  to  bt  secmrtd  9^ 
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guitty  wife—Eniridive  condiiions^Diim  oasis  et 
sola  et  Tixerii — ^The  oonrt,  in  exeroismg  its  dis- 
oretion  in  favour  of  and  granting  a  divorce  to  a 
husband  who  had  previously  been  judidaUy 
separated  on  the  ground  of  his  cruelty,  ordered 
that  the  decree  dissolving  the  marriage  should  not 
be  made  absolute  unless  and  until  the  husband 
should  secure  an  allowance  of  £52  a  year,  payable 
weekly,  to  the  divorced  wife. 

The  principles  whidi  guide  the  court  in  ordering 
an  allowance  in  such  cases,  and  the  roles  which  lead 
the  court  to  determine  on  the  insertion  of  a  dum 
aola  ef  dum  casta  clause,  considered  and  dis- 
cussed. —  Squibb  v,  Squibb  and  O'Callaghan, 
P.2>.  <fc  Ad.D. ;  [1905]  P.  4 ;  92  L.  T.  472. 

6.  Oamiahee  order^Ordera  for  wi/e^s  support  and 
costs — Attachment  of  debts— Choses  in  action — 
Debts  owing  or  accruing — Fees  of  public  officer — 
Assignment  to  defeat  individual  creditor — 13  Eliz  c. 
5 — Validity  of  assignment  executed  by  assignor  alone 
— Subsequent  execution  by  assignee^Payment  after 
notice  of  garnishee  order  mai— Payment  by  cheq'ie — 
Obligation  to  stop  payment, — The  fees  due  to  a  public 
official  due  to  him  for  work  done  imder  a  special 
contract,  but  not  payable  until  cert*iu  ministerial 
acts  have  been  performed,  are  debts  acoruing  to 
such  official,  and  are  attachable  as  soon  as  the  work 
has  been  performed,  irrespective  of  the  time  of 
payment. 

An  assignment  of  such  debts  by  a  judgment 
debtor  is  perfectly  valid  against  the  claims  of  a 
judgment  creditor  if  made  before  the  date  of  the 
garnishee  order,  even  though  the  assignment  is 
executed  by  the  judgment  debtor  alone,  and  after- 
wards assented  to  and  executed  by  the  assignee,  the 
validity  of  the  assignment  dating  back  to  the  date 
of  its  execution  by  the  assignor.  But  such  an 
assignment  may  be  void  under  the  statute  of 
BHzabeth  (13  EUz.  c.  5)  if  the  assignment  tends  to 
defeat,  hinder,  or  delay  creditors.  And  it  makes  no 
diflference  if  one  creditor  alone  is  defeated,  hindered, 
or  delayed.  Choses  in  action  are  covered  by  the 
statute  of  BUzabeth  since  the  passing  of  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict. 
o.  125). 

There  is  no  legal  obligation  on  the  garnishee  to 
■top  the  payment  of  any  cheque  which  he  has  given 
to  the  judgment  debtor  prior  to  the  serv.co  upon 
him  of  a  garnishee  order  nm.— Bdmunds  v, 
Edmuitds,  RD.  &  Ad.D.;  [1904]  P.  362;  73 
L.  J.  P.  97 ;  91  L.  T,  568. 

7.  Intervention — King's  Proctor — Suppression  of 
/acts — Matrimonial  Causes  Act,  1857,  s,  31 — Discre- 
tion of  court, — ^The  court  held  that  the  mere  non- 
disclosure by  a  petitioner  b afore  a  decree  nisi  of 
material  facts  within  the  meaning  of  section  31  cf 
the  Matrimonial  Causes  Act,  1857,  is  not  sufficient 
to  disentitle  such  petitioner  to  the  discretion  of  the 
oomt  in  making  absolute  the  decree  nisi.  It 
observed  that  the  facts  suppressed  must  be  of  such 
a  nature  as  would  have  made  the  court  act 
differently  than  it  did  at  the  trial. 

Alexandre  v.  Alexandre,  2  P.  &  D.  164,  followed. 
— ^HUNTBB  V.  HUNTBB,  P,D.  cfc  Ad.D,,  666. 

8.  Petition  and  supplemental  petition — Desertion— 
Two  years  not  elapsed  at  date  of  petition — Power  of 
husband  to  retum^Judidal  separation— Charges 
unreasonably  made — Costs, — A  wife  presented  a 
petition  for  divorce  against  hw  husband,  the 
charges  being  cruelty  and  adultery.  No  charge  of 
desertion  was  made  as  the  parties  had  not  uved 
apart  for  two  years  at  the  date  of  the  filing  of  tbe 
petition*     Subsequently,  a  supplemental  petition 


was  filed  in  which  desertion  was  charged.    The 
charges  of  cruelty  and  adultery  failed. 

Held,  that  the  wife  could  not  obtain  a  decree  of 
judicial  separation  on  the  supplemental  petition  as 
she  had,  by  her  original  petition,  put  it  out  of  the 
power  of  her  husband  to  return  to  her. — Kay  v. 
Kay,  P.D.  iS:  Ad,D. ;  [1904]  P.  382;  73  L.  J.  P. 
108 ;  91  L.  T.  360. 

9.  Variation  of  settlements  ^Adultery  of  husband — 
Discretion  of  court  as  to  granting  divorce — Report  of 
registrar — Principles  which  ought  to  guide  registrar, — 
A  husband  petitioned  for  a  divorce  from  his  wife 
on  the  ground  of  her  adultery  with  the  co-respond- 
ent. At  the  hearing  of  the  suit  it  was  found  that 
the  husband  had  also  been  guilty  of  adultery.  In 
the  exercise  of  his  discretion  imder  section  31  of  the 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict  c.  85), 
the  President  granted  the  petitioner  a  decree  nisi, 
which  decree  was  subsequently  made  absolute, 
holding  that  all  the  circumstances  of  each  case 
ought  to  be  considered,  and  that  the  discretion 
given  by  the  Act  might  be  extended  as  occasion 
arose. 

On  a  petition  for  the  variation  of  setUements,  the 
registrar  reported  in  favour  of  the  extinction  of  the 
wife's  interest  in  all  funds  brought  into  settiement 
by  the  husband,  but  submitt^  that,  since  the 
husband  had  been  foimd  guilty  of  adultery,  no 
order  should  be  made  giving  him  anv  interest  in 
the  funds  brought  into  settlement  by  ue  wife,  the 
income  from  which  was  payable  to  her  under  the 
terms  of  the  settiement. 

Held,  that  the  court  was  ^ded  by  the  same 
reasoning  in  respect  of  the  variation  of  settiements 
as  in  granting  a  decree  of  divorce,  and  that,  since 
the  husband  had  not  been  barred  from  obtaining  a 
divorce,  he  ought  not  to  be  deprived  of  the  results 
thereof. 

The  report  of  the  registrar  was  varied  accordingly, 
and  a  certain  allowance  granted  to  the  petitioner 
out  of  his  wife's  income  during  their  joint  lives, 
tbe  sum  to  be  subsequentiy  increased  on  tiie  deatii 
of  the  mother  of  the  respondent. — Constantikidi 
V.  CoNSTANTiNiDi,  P,D.  &  Ad,D,\  92  L.  T.  473* 

10.  Variation  of  settlements — No  issue  of  marriage 
-'Matrimonial  Causes  Act,  1859  (22<fc  23  Via,  c  61), 
s,  5  ^Interests  of  unborn  persons — Consent  of  all  living 
persons  interested— -Reconveyance  of  trust  property  to 
innocent  settlor, — ^Where  the  only  living  persons  who 
could  be  interested  under  the  terms  of  a  marriage 
settlement  consented,  the  court,  upon  the  petition 
of  the  innocent  settlor,  whose  marriage  had  been 
dissolved,  and  notwithstanding  that  tiie  interests 
of  unborn  persons  might  be  adversely  affected, 
ordered  the  trustees  to  reoonvey  to  the  petitioner 
the  whole  of  the  settied  property. — ^Mobbissey  v, 
MOBBISSBY,  P.D.  &  Ad,D.;  [1905]  P.  90;  74 
L.  J.  P.  11;  92L.T.  476. 

1 1 .  Variation  of  settlement— Service  —Respondent  an 
uncertificated  bankrupt— One  of  the  trustees  also  an 
uncertificated  bankrupt  and  his  address  unknown — 
Notice  to  official  receiver  in  bankruptcy— Service  die-- 
pensed  with,— The  court  dispensed  witii  service  of  a 
petition  to  vary  a  settiement,  made  on  a  marriage 
now  dissolved,  in  a  case  where  the  respondent  and 
one  of  the  trustees  were  uncertifioated  bankrupts 
and  the  address  of  the  said  trustee  was  not  known 
and  where  notice  of  the  motion  to  dispense  with 
service  hsd  been  given  to  the  chief  official  receiver 
in  bankruptcy. 

Snelling  v.  Snelling,  63  L.  T.  263,  foUowei— 
Gordon  v.  Gobdow.  P,D,  cfc  A^.D. ;  [1905]  P.  96; 
74  L.  J.  P.  39;  92  L.T.476. 
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12.  Wife*$  peUHon-^AduUery  of  petitioner  brought 
dbottt  under  duress  and  by  coercion  of  the  husband — 
Material  fact — Suppression — Refusal  of  decree, — If  a 
petitioner  withholds  from  the  ooort,  on  the  hearing 
of  a  petition  for  dissolation  of  marriage,  the  fact 
that  she  has  conmiitted  adultery,  such  withholding 
of  a  fact  is  of  itself  a  ground  for  refosinff  to  make 
the  degree  absolute,  even  though  the  Multery  is 
found,  on  a  full  investigation  of  all  the  facts  of  the 
case,  to  be  such  as  would  warrant  the  court  in 
granting  the  petitioner  relief,  and  though,  had  the 
facts  been  fully  disclosed  to  the  court  in  the  first 
instance,  it  would,  in  the  exercise  of  its  discretion, 
have  granted  relief.— Boohb  v,  Eoche,  P.D.  ^ 
Ad.D. ;  [1906]  P.  142  ;  74  L.  J.  P.  60 ;  92  L.  T.  668. 

See  also  Ireland,  Law  of,  1. 

DONATIO  M0RTI8  CAUSA:-- 

Will — Construction — Appointment  of  executors — 
Direction  for  sale  and  division  of  household  property, 
including  leaseJiold  house—Reeiduary  personal  estate — 
Handing  over  of  box  containing  share  certificates  and 
personal  ornaments —Retention  of  key, — L  testatrix 
Bv  her  will  appointed  executors  and  trustees,  and, 
after  giving  certain  spedfio  legacies,  continued : 
**  With  the  exception  ox  the  above  legacies,  I  direct 
that  the  remainder  of  my  household  property,  in- 
dudinff  household  property  in  M.,  should  be  sold, 
and,  after  paying  funeral,  testamentary  expenses, 
and  debts,  be  equally  divided  "as  therein  mentioned. 
The  testatrix's  personal  estate  comprised  two  lease- 
hold houses,  shares,  money  on  deposit  at  the  bank, 
and  household  furniture. 

Held,  that  under  the  above  bequest  the  entire 
residue  of  the  testatrix's  personal  estate  passed. 

The  same  testatrix  shortly  prior  to  her  decease 
had  intrusted  a  parcel  containing  a  box  to  the  care 
of  a  friend,  and  had  requested  tms  friend  to  carry 
out  her  iiistractions.  At  a  subsequent  interview 
the  testatrix  drew  the  friend's  attention  to  a  small 
key  with  a  label  attached  thereto,  saying,  <*  If  I 
die,  that  will  be  sent  to  you."  Ou  the  day  of  the 
testatrix's  death  the  key  with  the  label  was  received 
by  the  friend,  and  the  box  was  found  to  contain 
share  certificates  and  valuables,  with  a  paper  giving 
directions  as  to  the  persons  to  whom  the  testatrix 
desired  the  contents  of  the  box  to  be  given. 

Held,  that,  inasmuch  as  the  testatrix  had  retained 
the  key,  she  had  not  parted  with  her  dominion  over 
the  property  contained  in  the  box,  and  consequently 
that  the  handing  over  of  the  box  did  not  constitute 
a  valid  donatio  mortis  catM^.— Johnson,  Bb,  Sandy 
V.  Bully,  Ch.D,  FarweU,  «^. ;  92  L.  T.  357. 

BASEMENT  :— 

1.  Light — Ancient  lights— Prescription— Ordinary 
and  extraordinary  user — Nuisance — Damage — Cou" 
struction, — To  eonstitute  an  actionable  obstruction 
of  ancient  lights  there  must  be  a  substantial  inter- 
ference with  the  ordinary  user  of  light,  and  if  in 
respect  of  business  premises,  then  with  the  ordinary 
user  required  for  an  ordinary  business.  In  these  ex- 
pressions the  word  **  ordinary  "  is  used  solely  with 
reference  to  light,  and  an  ordinary  user  or  an 
ordinary  business  means  a  user  or  business  which 
in  fact  requires  only  an  ordinary  amount  of  light. 
This  is  a  question,  not  of  law,  but  of  fact. 

There  can  be  no  prescription  of  an  extraordinary 
user  of  light  by  user  for  twenty  years,  either  wit^ 
ot  without  notice  of  the  owner  of  the  servient 
tenement. 

Colls  V.  Home  and  Colonial  Stores  (Limited),  ante, 
30,   [1904]  A.  0.  179,  considered.— Akblbb  v. 

ORDON,  K.B.D.,  300 ;  [1906]  1  K.  B.  417 ;  74  L.  J. 
E.B.  18d;92L.T.  96. 
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2.  Light -^  Dwdling'house—Prescripiion—Adtim-' 
able  nuisance — Mandatory  if^'unction — Damages.— 
The  result  of  the  decision  in  CoUs  v.  Heme  aisi 
Colonial  Stores,  ante,  p.  80,  is  that  the  rig^t  toHgkt 
l^ined  bv  prescription  is  a  negative  easement,  sod 
IS  properly  enforced  by  an  action  of  nnisanoe.  Tb 
give  rise  to  such  an  action  the  interference  with  the 
access  of  Ught  through  the  ancient  windows  mask 
be  of  such  a  cluuracter  as  sensibly  to  intertos  with 
the  comfort  and  convenience  or  usefulness  d  tbs 
building  according  to  the  ordinary  notions  of  msa- 
kind. 

In  the  case  of  a  dwelling-house  in  wbkik  tmk 
obstruction  to  light  had  hSea  caused  as  to  snb 
one  room  less  convenient  and  less  comfortable,  lo 
as  to  materially  diminish  the  letting  value  of  tba 
house,  though  the  room  was  still  w«l  lighted  sad 
there  was  s^dent  light  to  enable  it  to  be  used  for 
thepurposes  for  which  it  was  designed. 

^d  (by  Yauffhan  WDUams  and  Gcseos-Hsidy, 
L.JJ.,  Bomer,  L.J.,  disseniiente),  that  an  aetiooabk 
nuisance  had  been  committed.  If  there  is  no  cm 
of  sharo  practice  or  unfair  conduct  on  the  psit  ci 
the  defendant,  and  the  case  is  not  one  in  wtiA 
damages  cannot  bd  regarded  as  ressonahle  sad 
adequate  compensation,  the  relief  to  be  given  ihoeU 
be  by  granting  damages  and  not  by  mandstoiy 
injunction.— Knri  v.  Jolly,  C.A.,  462;  [190$] 
1  Ch.  480;  74  L.  J.  Ch.  174;  92  L.  T.  209. 

3.  Light— Prescription— Extent  of  right-'Ri^ 
for  ordinary  purposes, — ^The  owner  or  occupier  of  • 
dominant  tenement  is  entitled  to  the  nnintenaptod 
access  through  his  ancient  windows  of  a  qasntitT 
of  light,  the  measure  of  whidi  is  what  is  reqoiisd 
for  the  ordinary  purposes  of  inhabitancy  or  buansa 
of  the  tenement  according  to  the  ordinary  notiooi 
of  mankind,  and  in  these  oases  the  questioQ  to  be 
considered  is  whether  the  obstruction  oompLmsdd 
amounts  to  an  actionable  naisanoe.  Tm  aotsil 
user  wOl  neither  increase  or  diminish  the  right 

Decision  of  the  Ck)urt  of  Appeal  (50  W.  B.  )37> 
[1902]  1  Oh.  302)  reversed. 

Warren  v.  Broum,  60  W.  B.  97,  [1902]  1  K.  B.  15, 
overruled.— GoLLS  v.  Home  and  Colonial  Stoub. 
H.L,,  30 ;  [1904]  A.  0.  179  ;  73  L.  J.  Ch.  4M ;  » 
L.  T.  687. 


4.  LigM — Prescription — SubsiamticU 
Mandatory  injunction — Damages. — The 
sought  to  replace  his  old  building  bv  one  vhiek 
was  found  as  a  ^t  .to  seriously  interfere  with  the 
li^ht  of  the  platntiffie'  premises,  making  thesi  )m 
suitable  for  business  and  occupation.  A  mandstwy 
injunction  was  granted. 

The  judgment  of  the  House  of  Lords  in  CUbi. 
Home  and  Colonial  Stores,  63  W.  B.  30,  [1904]  A  C 
179,  explained. 

Depnvation  of  light  is  on  a  pu*  with  other  essa 
of  nuisance,  and  an  injunction  will  be  granted  if  i 
substantial  nuisance  is  caused  thereby.  Tbs  eovt 
must  look  at  the  amount  of  light  left  to  a  phalif 
and  not  at  the  amount  taken  away  from  hii  esis- 
ment  by  the  defendant's  operations. 

Shelfer  v.  City  of  London  Electric  LighUmg  Co.,  4) 
W.  B.  238,  [1896]  1  Ch.  287,  upheld. 

P/oper  terms  of  injunction  as  in  Yates  ▼.  Jm^  H 
W.  B.  618,  1  Ch.  296,  with  the  words  "eo  as  to  be 
a  nuisance"  added. — Hiaoms  v.  Bnra,  O^^ 
Farwdl,  J.,  649 ;  [1906]  2  Ch.  210 ;  92  L  T.  8Ml 


6.  Right  of  ufay — Abandonment — Non^u 
sive  user.— In  1891  certain  premises  (ooloured  piik 
on  the  plan  on  the  deed)  were  oonT^yed  to  IL 
together  with  a  right  of  way  over  land  cokawi 
yeUow  on  the  plan  <m  the  deed.  'Rm  laad  eolo«<d 
ydlow   was   subsequently  ooaveyed   to   J.»  vhe 


Weekly  B«poita%  Sept  9, 1006.] 

63  Ecclesiastical  Law* 


DiaEST. 


Election  Law* 


64 


oovenanted  to  ^permit  the  use  of  the  right  of  way. 
M.  owned  adjoining  land  (ooloozed  Uoe  on  the 
plan),  whioh  abutted  on  a  pnbUc  highway,  aod  on 
which  was  a  paUic-house,  and  erected  assembly 
rooms  partly  on  the  land  Jio  which  there  was  a 
right  of  way  and  partly  <m  the  adjoining  land. 
The  licensing  magistrates  objected  to  a  gateway 
openioe  on  the  right  of  way,  bat  in  1892  a  wall 
was  bimt  with  an  opening  for  a  gateway  6ft.  9in. 
wide,  this  opening  being  temporiffily  closed  with 
sliding  sct£fold  boards. 

In  1894  the  hereditaments  formerly  belonging  to 
M.  were  sold  to  F.,  together  with  the  ri^ht  of  way, 
and  in  December  of  that  year  the  scaffold  boards 
were  removed  to  enable  bnilding  material  to  be 
taken  along  the  right  of  way. 

In  1896  a  farther  application  to  the  magiitrates 
to  allow  gates  to  be  placed  at  the  gateway  was 
refused,  and  the  magistrates  insisted  on  the  gate- 
way being  bricked  up. 

In  1898  the  premises,  together  with  the  right  of 
way,  were  conveyed  to  G.  In  1903  an  opening  was 
made  in  the  wau  and  a  gate  4ft.  4in.  wide  placed 
there,  and  materials  for  altering  the  premises  were 
conveyed  along  the  right  of  way. 

It  was  now  proposed  to  sever  the  assembly 
rooms  from  the  public-house,  and  to  use  them  for 
a  factory,  the  only  access  to  which  was  over  the 
right  of  way. 

The  present  owners  of  the  lend  coloured  vellow 
contend  that  the  tight  of  way  had  been  abandoned ; 
or,  if  not,  if  it  was  used  to  buildinn  not  wholly 
erected  on  the  dominant  tenement,  Uiat  the  pro- 
posed user  was  excessive. 

Held  (affirming  the  decision  of  Swinfen  Etdy, 
J.},  that  there  had  been  no  abandonment  of  the 
right  of  way ;  but  (reversing  the  decision  of  Swin- 
fen Bady,  J.)  that  the  intended  use  would  be  an 
excessive  user  of  the  right  of  way. 

Finch  V.  Great  We$iem  Bailway  Co,,  5  Ex.  Div. 
264,  distinffuished  by  Bomer,  Li.J.— -Habbis  v, 
Floweb,  CTa.;  91L.T.  816. 

See  also  Lands  Glauses  Act,  3 ;  Settled  Land,  5. 

BO0LBSIA8TI0AL  LAW:— 

Brawling — Ordination  of  prie$t — NotahU  crime  or 
impediment — Ecdesiaatical  Courts  Jurisdiction  Act, 
1860  (23  ds  24  Vict,  c.  29).— An  allegation  that  a 
candidate  for  ordination  as  priest  has  assisted  in 
ohurch  services  where  ritualistic  practices  are 
carried  on  does  not  constitute  a  *' notable  crime" 
or  impediment  within  the  meaning  of  tiie  ordinal 
in  the  Book  of  Common  Prayer.— Eensit  v.  St. 
Paul's  Dean  and  Chapter,  K.B.D,,  622;  [1905] 
2  K.  B.  249 ;  74  L.  J.  E.  B.  464 ;  92  L.  T.  601. 

EDUCATION.— See  Local  Government,  7;  School, 
1 ;  WiU,  4. 

BliBCTION:— 

1.  Will  —  Appointment  —  Poufer  —  Peroetuity,  — 
Where  the  limitations  in  a  will  are  iUe^  and  void 
for  perpetuity  they  cannot  be  used  to  raise  a  case  of 
elecuon.  The  fact  that  the  limitations  also  exceed 
the  limits  of  tiie  power  is  immaterial.  The  court  is 
bound  on  finding  illegality  to  refuse  to  assist  in 
carrying  it  out. 

In  re  Bradehaw,  [1902]  1  Cb.  436.  60  W.  B.  Dig. 
138,  not  followed.— Gliybb,  Be,  Evered  v.  Leigh, 
Ch.D.  Farwetl,  J.,  216  ;  [1906]  1  Cb.  191 ;  74 
li.  J.  Cb.  62. 

2.  Will — Appointment  under  power—Perpetuity, — 
The  doctrine  of  election,  that  a  person  cannot  take 
property  against  an  instrument  and  at  the  same 
time  daim  other  property  under  the  instrument, 
does  not  apply  to  a  case  where  the  claimant  takes 


property  in  default  of  an  appointment  in  con- 
sequence of  the  appointment  actually  made  being 
void  for  transgreismg  the  rule  against  perpetuities ; 
and  in  such  a  case  &e  claimant  can  take  not  only 
that  property  but  also  other  property  given  to  him 
by  the  instrument  purporting  to  make  the  appoint- 
ment, without  manng  compensation. 

In  re  Oliver* 8  Settl^ient,  ante,  p.  216,  followed. 

In  re  Bradshaw,  [1902]  1  Ch.  436,  60  W.  B.  Dig. 
138,  not  followed  .—Beale's  Settlement,  Be, 
Ch.D.  Warrington,  J.,  216 ;  [1906]  1  Ch.  266 ;  74 
L.  J.  Cb.  67 ;  92  L.  T.  268. 

3.  Will — Compemaiion — Time  to  aicertain  eompen^ 
aation — Teetator's  death— Date  of  election, — The  time 
to  ascertain  the  amount  due  as  compensation  in 
consequence  of  election  against  a  will  i^  the  date  of 
the  testator's  death,  not  the  time  of  election. — 
Hahoock,  Be.  Hancock  v.  Pawson,  Oh,D.  Keke- 
wich,  J„  89;  [1906]  1  Ch.  16 ;  74  L.  J.  Cb.  69;  91 
L.  T.  737. 

BLBOTION  LAW:— 

1.  Municipal  corporation — Election  of  ditqualified 
candidate — Notice  of  ditqualification— Bight  of  wn- 
eueees$/ul  candidate  to  take  the  $eat— Municipal  Cor^ 
porations  Act,  1882  (46  di  46  Vict,  c,  60),  Schedule 
IIL,  Part  II.,  r.  16.— Although  the  Municipal 
Corporations  Act,  1882,  has  declared  the  nomination 
of  a  person  for  the  office  of  municipal  councillor  who 
at  the  time  of  the  nomination  is  out  of  the  United 
Kingdom  to  be  void  unleis  certain  notice  be  given, 
nevertheless  if  he  be  elected  by  a  majority  of  votes 
and  no  previous  notice  of  the  disqualification  be 
given,  the  unsuccessful  candidate  is  not  entitled  to 
take  the  seat  vacated  by  the  void  election. 

HohU  V.  Morey,  62  W.  B.  348,  [1904]  1  K.  B.  74, 
followed.— BoYOE  v.  White,  K.B,D„  430 ;  92  L.  T. 
240. 

2.  Begietration — County  vote — Ownerahip  qualifica^ 
tion^-Freehold  eetate  of  vicar  in  parish  church  building 
and  its  site— Pew  rents — Occupation — Bepresentation 
of  the  PeopU  Act,  1832  (2  <fc  3  WiU.  4,  c.  46),  s.  24.— 
Section  24  of  the  Beform  Act,  1832,  enacts  that  no 
person  shall  be  entitled  to  a  parliamentary  county 
vote  in  respect  of  his  estate  as  a  freeholder  in  any 
land  or  building  ''occupied  by  himself,"  if  such 
land  or  buildine  so  occupied  is  of  such  value  (now 
£10  per  annum)  as  woula  confer  on  him  the  right 
of  voting  for  a  borough,  whether  he  shall  or  shall 
not  have  actually  acquired  the  right  to  the  borough 
vote  in  respect  of  such  building  or  land  (i.e.,  by 
being  registered). 

A  vicar  was  the  owner,  in  his  capacity  of  vicar,  of 
a  freehold  estate  in  merely  the  parish  (diurch  build- 
ing and  the  land  on  which  it  stood  and  the  grave- 
yard adjoining;  he  also  received  as  vicar  for  his 
own  use  the  "pew  rents" — i,e.,  moneys  paid  by 
persons  for  the  use  of  sittings  in  the  pews  of  the 
church  during  divine  service — to  the  amount  of  £40 
a  year.  The  ssid  church  bnilding  and  land  were 
ritnate  within  a  parliamentary  borough. 

Held,  that  the  vfcar  did  not  in  these  circumstances 
« himself  occupy"  the  said  church  bnilding  and 
land  within  the  meaning  of  section  24  of  the  above 
Act,  and  consequently  was  not  by  virtue  of  that 
section,  prevented  from  having  the  parliamentary 
county  vote  as  owner  of  a  freehold  estate  in  the 
said  church  boilding  and  land. 

Semhle,  the  fact  that,  in  the  case  of  a  new  parish 
church  erected  under  the  Cnuroh  Buildinss  Acts, 
neither  the  Order  in  Council  creating  the  new 
p Irish  nor  the  deed  of  ooniecration  of  the  church, 
contains  the  special  provisions  relating  to  pew  rents 
embodied  in  the  Cdurch  Building  Acts,  does  not 
render  the  collection  and  receipt  of  pew  rents  by. 
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or  on  behalf  of,  the  vioar,  illeg^.— Wolfb  v.  Olebk 
OP  Stjbeby  County  Council;  Beeye  v.  Same, 
K.B.D..  264 ;  [1906]  1  K.  B.  439 ;  74  L.  J.  K.  B. 
161;  92L.T.  114. 

3.  Regiitration  —  Farliamentari/  and  municipil 
franchUea — DiaquaUfications — Non-payment  of  poor 
rate$ — Meaning  of  expression  **poor  rate**  for  regis- 
tration purposes — Sums  chargeable  on,  or  payable  out 
oft  the  poor  rate — Representation  of  the  Ftople  Act, 
1867  (30  (fe  31  Fict.  c.  102).  s.  3  {4:)^Municipal  Cor- 
porations Act,  1882  (45  (f;  46  Vict.  c.  50).  s,  9,  sub- 
secii(m  2  (d)  {e)--Foor  Bate  Assessment  Act,  1869  (32 
<fe  33  Ftct  c.  41).  ».  20— Education  Act,  1902  (2  Ed. 
7,  c  42).  s,  18. — Non-payment  in  full,  on  or  before 
the  20th  of  July  m  the  qualifying  year,  of  all  poor 
rates  that  have  beoome  payable,  in  respect  of  the 
qualifying  premises,  up  to  the  preceding  5th  of 
January,  msqualifies  the  oc3upier  from  being 
entitled  to  be  registered  either  as  a  Parliamentary 
or  as  a  local  government  elector. 

The  exprecmon  "  poor  rate,"  so  far  as  registration 
IB  concerned,  is  not  limited  to  the  assessment  for  the 
xelief  of  the  poor,  but  indudei  assessments  for 
other  purposes  chargeable  thereon  according  to  lav 
— eg,,  the  education  rate  and  the  burial  rate. — 
Ash  v.  Nicholl,  K.B.D.,  173 ;  [1905]  1  K.  B.  139; 
74  L.  J.  K.  B.  74  ;  91  L.  T.  803. 

See  also  Local  Goyernment,  2. 

BLBCTKIO  LIGHT:— 

1.  Company — Supply  of  electric  current  or  electrical 
energy  outside  statutory  area— Statute — Contravening 
statutory  prohibition — Jnterprttation — Metropolitan 
Electric  Lighting  Ad,  1889  (52  cfe  53  Vict.  c.  cxcvi.), 
ss,  3,  S-'Metropolitan  Electric  Supply  Act,  1898  (61 
<fr  62  Vict.  c.  cexxxv.)  ss.  2,  16. — A  Umited  liability 
company  authorized  by  statute  to  supply  electricid 
enei^  within  certain  areas,  and  also  au&orized  by 
statute  to  set  up  a  station  for  generatiog  electric 
current  and  electrical  energy  at  a  place  outside 
their  areas  of  supply,  and  from  that  generatiog 
station  to  supply  those  areas  with  electric  current 
and  electrical  energy,  is  not  authorized  imder  the 
statutory  powers  aforesaid  to  supply  electric  current 
or  electrical  energy  to  customers  outside  their 
statutory  areas  of  supply.— Attorney-General  v. 
Metropolitan  Electric  Supply  Co.,  C.A.,  418 ; 
[1905]  1  Oh.  757 ;  74  L.  J.  Cb.  384 ;  92  L.  T.  544. 

2.  ElectHc  Lighting  Act,  1882  (45  <fc  46  Vict.  c. 
56),  s.  11 — Contract  by  undertakers — Local  authority 
named  as  undertakers — Provisional  order — Transfer 
of  powers — Consent  of  Board  of  Trade— Local 
government. — A  corporation  obtained  a  provisional 
order  for  the  supply  of  electrical  energy  wiUiin  their 
district.  They  entered  into  aa  agreement  with 
the  defendant  company  which  provided  that  the 
company  should  construct  all  necessary  works  for 
the  manufacture,  supply,  and  distribution  of 
electricity  within  the  area  of  supplv,  and  should 
manufacture,  distribute,  and  supply  electricity 
therein.  Nothing  in  the  agreement  was  to  be 
deemed  to  transfer  to  the  company  any  powers 
which  the  corporation  were  by  the  order  or  by  the 
Electric  Lighting  Acts,  1882  and  1888,  prohibited 
from  transferring.  No  application  was  made  to 
the  Board  of  Tiade  to  sanction  this  agreement. 
The  company  did  not  construct  the  works,  and  the 
corporation  brought  an  action  against  them  for 
damages  for  breach  of  contract 

He^  that  the  first  part  of  section  11  of  the 
Electric  Lighting  Act,  1882,  only  authorized  a 
corporation  which  had  obtained  a  provisional  order 
for  the  supply  of  electricity  to  enter  into  contracts 
for  the  construction  of  works  and  for  the  supply  to 
itself  of  electricity.    That  the  second  part  of  the 


section  prohibited  corporations  and  others  who  had 
obtained  orders  from  tomsf erring  them  or  divestiiig 
themselves  of  any  legal  powers  given  to  them,  or 
any  legal  liabili*ies  imposed  on  them  by  the  Act, 
or  tbe  orders,  without  the  consent  of  the  Boaid  of 
IVade.  That  the  agreement  was  on  its  tnt 
construction  a  transfer  of  the  duties  and  Habilififs 
of  the  plaintiff  corporation  to  the  defendant 
company,  and  that  it  was  therefore  prohibited  by 
the  section  and  could  not  be  enforo^ — Sxtdburt 
Corporation  v.  Empire  Electric  Light  ajto 
Power  Co.,  Ch.D.  Warrington,  J^  684;  [1905]  2 
Ch.  104;  74  L,  J.  Oh.  442. 


3.  Protection  of  gas  company's  mains — -Y<m- 
pliance  by  electric  company  with  requiremenU  of  gas 
company — Daily  penalties — Time  for  laying  oompjon^ 
—Summary  Jurisdiction  Act,  1843  (11  <fe  12  VidL  f- 
43),  s.  11— Electric  Lighting  {Clauses)  Act,  1899  (63 
&  63  Vict,  c  19),  Schedule  18,  76.— In  Ootobcr, 
1903,  an  electric  company  were  laying  ^eeirie 
m^ios  near  the  pipes  of  a  gas  company.  On  the 
2nd  of  October,  1903,  the  gas  company  wrote  to 
the  electric  company  complaining  tiiet  the  eleobk 
mains  were  being  lud  in  a  manner  injurioos  to  ^ 
gas  pipes,  and  making  certain  requirement*  par- 
suant  to  section  18  of  the  sohedule  to  the  Sleetm 
Lighting  (Clauses)  Act,  1899.  Toe  corre^pondsnes 
between  the  companies  continued  until  Norembv, 
1903.  the  work  of  laying  the  electric  mains  bcseg 
completed  on  the  31st  of  0«3tober,  1903. 

The  electiric  company  having  disputed  thm  reaaoe- 
ableness  of  the  requirements,  the  matter  was 
referred  to  arbitration,  and  by  the  arbstratoc^s 
award,  dated  the  12th  of  October,  1904»  it  ww 
found  that  the  electric  company  had  not  oonfoasgd 
with  the  requirements  of  the  gas  oompmny,  and  the 
latter  was  awarded  a  snm  as  full  oompenaatioQ  far 
the  loss  and  injury  they  had  sustained.  On  tibs 
29th  of  April,  1904,  the  gas  company's  eolietton 
called  upon  the  electric  light  company  to  com^ 
with  the  gas  company's  requirements. 

On  the  31st  of  May,  1904,  the  gas  company  mads 
a  complaint  alleging  that  the  electric  company  '*  on 
and  since  the  2nd  of  October,  1903/'  hed  mads 
default  hi  complying  with  certain  reqairemnti 
under  section  18  in  that  they  did  not  conform  aad 
had  not  conformed  with  the  requirements  made  by 
the  gas  company  for  protecting  from  injory  their 
pipes  and  securiog  access  thereto. 

The  justices  convicted  the  electric  oompeny  and 
inflicted  a  penalty  of  £1,  and  a  further  sum  of  £1 
for  every  day  during  default. 

Held,  that  the  complaint  was  not  out  of  time  for 
not  having  been  commenced  within  mx  montha  of  the 
matter  of  complaint  by  virtue  of  seotioci  II  of  th» 
Summary  Jurisdiction  Act,  1848 ;  that  tbe  gna  mm- 
pany  were  not  barred  from  proceeding  for  i*— *>*i- 
bv  the  arbitration  and  subsequent  awuil ;  aod  ttat 
althouffh  the  part  of  the  conviction  that  inftietiid 
the  daUy  penalty  was  bad,  that  did  not  inTmlidafei 
the  conviction,  and  that  the  other  part  of  the  eoa- 
viction  was  g^od. — Chepstow  Blict&ic  Lmzxt 
Co.  V.  Chepstow  Gas  Co.,  KB.D.;  [190d^  I 
K. B.  198;  74  L.  J.  K.  B.  28;  92  L.  T.  27. 

ESTATE  DUTY.— See  Inland  Bevenne,  1-6;    Wil. 
3, 12,  22. 

ESTOPPEL:— 

Disposition  by  teetatrix  under  ineapaaiy — Entry  ^f 
tenant  for  life  under  will  and  acquieiticn  hf  kirn  ^* 
possessory  title — Bights  of  remaindermm. — Whan  » 
married  woman,  married  before  1883»  dispnaad  d 
freehold  property,  over  which  she  had  a  power  cf 
appointment,  in  favour  of  her  hnsband  lor  fiis^s*^ 
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by  a  codicil  purported  to  deyise  oertaia  other  of  her 
freehold  property  (oyer  which  she  hid  no  power  of 
appointment;  to  her  husband  for  life  with 
remainders  oyer,  and  the  husband  entered  and  held 
both  properties  for  twenty -one  years. 

Held,  that  the  husband  was  not  estopped  from 
denying  the  validity  of  the  disposition  by  the  codicil 
of  uie  property  therein  comprised,  and  that  the 
rights  of  the  remaindermen  were  barred  — Ander- 
son, Br,  Pegleb  V,  GiLLATT,  (7A.D.  Buckley t  J., 
510;  [1905]  2  Ch.  70;  74  L.  J.  Oh,  433;  92  L.  T. 
725. 

See  also  Oompauy,  23 ;  Executor,  1 ;  Sde  of 
Ooods,  5. 

EVIDBNOa  :- 

1.  Mortgage — Presumption  of  death — Solicitor* e 
hooke. — ^The  court  will  presume  the  death  of  a 
person  after  se^en  years,  although  there  be  strong 
evidence  to  show  that  the  person  has  reason  to  keep 
his  identity  concealed. 

A  deceased  solicitor's  books  are  evidence  if  he 
charges  himself  therein  with  receipts  on  his  client's 
behalf,  as  being  entries  against  his  interests, 
whether  or  not  the  entries  were  made  in  the 
ordinary  course  of  his  business  as  a  solicitor. 

A  third  mortgagee  in  an  action  to  enforce  his 
charge,  having  obtained  judgment,  an  inquiry  was 
directed  to  ascertain  the  date  when  the  first  mort- 
gagee entered  into  possession.  The  first  mortgagee 
admitted  that  he  had  been  in  possession  since  1892. 
The  third  mortgagee  claimed  that  the  first  mort- 
gagee must  account  ai  from  the  year  1881,  when 
the  transferor  of  the  first  mortgage  to  the  present 
first  mortgagee  became  entitled.  There  was  evi- 
dence to  show  that  the  transferor,  who  herself  took 
a  transfer  of  the  mortage,  went  into  poasession  io 
1881,  and  the  only  evidence  to  rebut  it  was  con- 
tained in  the  books  of  an  absconding  solicitor,  who 
had  not  been  heard  of  sincn  1896.  The  books  were 
in  the  possession  of  the  official  receiver,  the  said 
solicitor  being  a  bankrupt. 

Held,  that  the  books  were  admissible  evidence, 
inasmuch  as  the  entries,  which  it  was  sought  to  give 
in  evidence,  were  against  the  interest  of  the 
solicitor,  whose  death  must  be  presumed. — Wills 
V.  Palmer,  Ch.D.  Kekewich,  J.,  169. 

2.  Presumption  of  death — Person  not  heard  of  for 
seven  years — Onus  probandi — No  presumption  of 
continuance  of  life, — There  is  no  presumption  at 
law  in  favour  of  existence  of  life,  and  when  a 
person  has  not  been  heard  of  for  seven  years,  the 
burden  of  proving  that  he  was  alive  at  a  particuUr 
date  after  that  at  which  he  was  last  heard  of  rests 
upon  those  who  claim  through  him. — Aldebsey,  Be, 
CTiBSON  V.  Hall,  Ch.D.  KeJcewhh,  J. ;  [1905]  2  Oh. 
181 ;  74  L.  J.  Ca.  548  ;  92  L.  T.  826. 

See  also  Oriminal  Lnw,  3 ;  Local  Government,  3 

KXBCUTOE;— 

1.  Legatee^Conditional  gift— Beneficial  interest  of 
executor  on  breach  of  condition — Estoppel — Duty  of 
executor  to  give  notice  of  legacy. — Where  a  legacy  is 

S'ven  upon  a  condition,  an  executor  who  takes  a 
nefioial  interest  in  the  legacy  on  the  breach  of 
the  condition  owes  no  duty  to  the  legatee  to  give 
notice  of  the  terms  of  the  legacy. 

Dictum  of  Lord  Hardwicke  in  Chauncy  v.  Graydon^ 
(1743)  2  Atk.  616,  619,  discussed. 

A  testatiix  appointed  as  executor  her  son  A.,  and 
bequeathed  a  leasehold  house  to  her  son  B.,  who 
was  then  abroad,  and  directed  th%t  if  he  did  not 
return  and  didm  it  it  should  go  to  A.  Subsequently 
to  the  death  of  the  testatrix,  A.  wrote  to  B. :  *<  A 
house  has  been  left  you,  and  according  to  the  will 


it  is  to  be  in  my  hands  until  you  cUfm  ii"  But  A. 
did  not  inform  B.  of  the  gift  over,  and  B.  died 
abroad  without  having  claimed  the  house. 

Held  (affirming  Joyce,  J.),  that  A.  was  not 
estopped  by  the  letter  from  claiming  under  the  gift 
over,  because  (1)  there  was  no  sufficiently  precise 
representation  that  B.  was  absolutely  entitled; 
(2)  it  was  proved  that  B.'s  non-return  was  the  con- 
sequence of  the  representation. — ^Lewis,  Be,  Lewis 
V.Lewis,  C.A.,  393;  [1904]  2  Oh.  656;  73  L.  J. 
Oh.  748;  91  L.  T.  242. 

2.  Betainer — Administrator  —  Insolvent  estate  — 
Bight  of  retainer — Exercise  for  benefit  of  trust  estate, 
— The  administratrix  of  a  sole  trustee  who  died 
insolvent  appointed  new  trustees  of  the  trust  estate 
without,  however,  vestiog  the  trust  property  in 
them. 

Held,  that  the  right  to  sue  for  the  trust  properly 
was  a  chose  in  action  retained  by  her,  and  that  in 
virtue  of  such  right  and  as  legal  personal  repre- 
sentative of  the  trustee  she  was  bound,  if  culed 
upon  to  do  so  by  the  beneficiaries  imder  the  trust, 
to  exercise  her  right  of  retainer  in  respect  of  any 
debt  due  from  the  trustee's  estate  to  the  trust 
estate. 

In  re  Bidley,  [1904]  2  Oh.  775,  considered.— 
Benett,  Be,  Wabd  v.  Benett,  C7A.Z>.  Buckley,  J, ; 
92L.T.593. 

3.  Betainer — Executor  of  trustee — Insolvent  estate 
— Bight  of  beneficiaries  to  require  retainer — Bight  of 
executor  to  disclaim  trusts, — A  testator  bequeathed 
£3,000  to  B.  on  trust  that  he,  his  executors, 
administxatois,  or  assigns,  should  invest  it  and  hold 
the  investments  on  trusts  for  the  benefit  of  certain 
persons. 

B.  invested  the  money,  but  afterwards  sold  the 
investments  and  misappropriated  the  proceeds.  He 
died  insolvent  in  March,  1903,  having  appointed  an 
executor  of  his  will,  who  took  out  probate. 

B.'s  estate  was  being  partially  administered  by 
the  oourt. 

The  beneficiaries  entitled  to  the  £3,000  took  out 
a  summons  asking  that  the  executor  might  be 
directed  to  retain  &e  £3,000  and  interest  out  of  the 
estate. 

The  executor,  in  an  affidavit,  submitted  to  any 
order  that  the  court  might  make,  but  at  the  hear- 
ing of  the  summons  he  by  his  counsel  disdwimed 
the  trusts  of  the  £3,000.  It  did  not  appear  that  he 
had  acted  in  them. 

Held,  on  the  authority  of  Legg  v.  Machrell,  2  De 
G.  F.  &  J.  551,  that  he  was  entitled  to  disclaim  the 
trusts;  and  tliat  the  couit  could  not  therefore 
order  him  to  exercise  the  right  of  retainer. — 
BiDLET.  Be,  Bidlet  v.  Bidley,  Ch,D,  Joyce,  J,  ; 
[1904]  2  Oh.  774 ;  73  L.  J.  Oh.  696 ;  91  L.  T.  189. 

4.  Betainer — Married  woman — Loan  by  wife  to 
husband— Judicature  Act,  1875  (38  &  39  Vict,  c  77), 
s.  \0.--Married  Women's  Property  Ad,  1882(45  &46 
Vict,  c,  75),  s,  3.— -The  conjoint  operation  of  section 
10  of  the  Judicature  Act,  1875,  and  section  3  of  the 
Married  Women's  Property  Act,  1882,  does  not 
operate  to  alter  the  right  of  retainer  by  an  executrix. 
An  executrix  therefore  is  entitled  in  the  course  of 
administration  of  the  insolvent  estate  of  her  husband 
to  retain  out  of  assets  in  her  hands  the  amount  of 
a  debt  due  to  her  in  respect  of  moneys  lent  out  of 
her  separate  estate  for  the  purposes  of  his  business. 
— Ambleb,  Be,  Woodhead  v,  Amblbb,  C,A,,  584 ; 
[1905]  1  Oh.  697 ;  74  L.  J.  Oh.  367 ;  92  L.  T.  716. 

Bof^e^MO  Donatio  Mortis  Causd,  1;  Inland  Bevenue, 
27 ;  Practice,  6 ;  Probate,  3, 6. 
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FACrOBY  :— 

1.  Mu<rhijisrif^Fmmnffo/—Mach(}iiry  on  tiVe  not 
^mri  of  factory,  h4  mthincurijlage—LiahtUty  to  fence 
—*' Platp  utualB  within  curtilatfe'*  of  fadortj,  hut 
* '  aQhJjf  used  for  iome  purpou  oihtr  than  the  manu- 
fadaring proceH  mrrml  on  in  factory  ^'— Factory  and 
Workshop  Act,  1901  (I  Ed.  7,  c.  22),  w.  10,  149,  mh- 
iection  4.— The  reipoodenti  were  ooeupiers  of  a 
factory  for  the  manuffloture  of  iron  and  tia  plateSi 
ftnd  by  th©  eide  of  their  factory  and  withia  the  cur- 
tila|^8  thereof,  upon  a  tite  which  had  been  cleared 
for  the  purpoee  of  creating  a  now  mill  thereon,  tbere 
waa  a  ornshing  machine  driven  by  a  steam  engine 
and  used  solely  for  crujbing  atone  and  making 
mortar  and  cement  for  the  new  worki  intended  to 
be  eraated  on  th^t  site.  Both  the  Bteam  engine  and 
oruihiog  machine  were  upon  that  itte. 

ITpon  an  infotmation  under  the  Faotory  and 
Workihop  Act,  190U  for  not  securely  fencing  the 
dangerous  parts  of  tins  machinery,  the  j  ustices  were 
of  opinion  that  the  machinery  was  not  securely 
fencoJ,  but  they  decided  that  the  place  on  which 
the  engine  and  crusher  stood ,  though  within  the 
close,  cartilage^  and  prednots  for  mi  eg  the  factory, 
wai  a  place  aolely  used  for  a  purpaie  other  than 
the  manufacturing  procesi  carried  on  in  the  factory, 
within  the  meaning  of  aub-seation  4  of  lection  149 
o!  the  Act,  and  therefore  eould  not  be  deemed  to 
be  a  part  of  the  factory,  and  was  not  a  separate 
factory  in  itfelf,  and  they  dismiised  the  information 
upon  that  ground. 

Held,  that  the  justices  having  found  that  the  site 
an  which  the  machinery  was  was  not  a  part  of  the 
area  of  the  existing  factory^  but  was  a  place  or  area 
ieparate  and  apart  from  the  factory,  they  were 
right  in  Law  in  holding  that  the  case  came  wit^n 
the  exemption  of  suVaectton  4  of  section  149,  as 
the  machinery  in  this  sept  r Ate  area  was  being  solely 
used  for  a  purpose  other  than  the  manufacturhig 
process  carried  on  in  the  factory i — Lewis  v. 
GiLBERTSOW,  K.B.D, ;  91  L,  T,  377* 

2.  Mtant  of  ncaije  from  fire— Tenement  factory-- 
Factory  and^Workihop  Act.  1901  (I  Ed,  7,  c.  22)  s$. 
U,  149,— By  section  149  of  the  Factory  and  Work- 
shop Act,  1901,  a  tenement  factory  if  defined  as  a 
factory  where  mechanical  power  is  supplied  to 
different  p*rtf  of  the  same  building  occupied  by 
difif*rent  pertons  for  the  purpose  of  any  mauii- 
faeturing  procesSi 

H4d,  that  the  word  *'  supplied"  in  the  section 
meaut  supplij^d  from  the  same  source,  and  that 
faetories  within  the  same  building  that  generated 
their  own  mechanical  power  were  not  tenement 
factories  within  the  meaning  f>f  the  Act  — Brass  v. 
LoNDOHT  County  Couxcil.  K.B.D.,  27;  [1904]  2 
K,  B,  330 ;  73  L.  J.  K.  B,  841 ;  91  L  T,  344. 

S.  Uriderground  hahehoute — ExpetueB  <f  alteration 
to  ^  didrici  councils  content — Covenant  by  kisee  to 
pay  **  intposUiona  and  outyoingg/^ — -The  lessee  of  an 
underground  bakehouse  covenanted  to  pay  *^  all 
fxieting  and  future  taxes,  rates,  duties,  asaess- 
mentst  impositions,  and  outgoiogs,  of  every 
deter ip lion  for  the  time  being  payable  either  by 
the  landlord  or  tenant  in  respect  of  the  said 
premises  J*  The  district  council  having  refused  to 
grant  their  certificate  under  section  101  of  the 
Factory  and  Workshop  Act,  1901,  unleas  certain 
alterations  were  carried  out. 

Held,  that  the  expeoBei  of  these  alterations  were 
''imposvilons''  or  "  outgotnga,^'  and  that  they  must 
be  borne  by  the  lea »ee.— Goldstein  u,  Hollings- 
womm,  K.B.D, ;  [1904]  2  K,  B,  578;  73  L.  J.  K,  B. 
82G;  91  L.T.  85, 

4,  Underground  hakehGuu— Structural  aUeraiiem— 


E^pentei  of  altera ti&m  neee^mry  t&  ttCMre  cxri^fmh— 
Covenant  by  lessee  to  pay  all  **  outgoingt  *^ — JUoMif 
of  tesire  under  covenant  to  b&ir  e^pentts  of  o/imlMM 
~~Ju/ri»ditiion  of  m^giiiraU  to  apportion  t^^mitm  • 
hAwien  owner  and  occupier — Fuetory  and  WMstkff 
Ad,  1901  (l  Ed.  1,  c,  22),  «,  101,  mh^metim  8.- 
The  lease  of  premises  uted  as  an  under groiuid  tnka- 
house  contaiued  a  covenant  by  the  kaaeo  ikaX  fas 
would  daring  the  term  pay  **  allexiftiiig  ftodfateit 
rates,  aaseesments,  and  outgoiogs  of  every  dsMri^ 
tion,  whether  parliamentary,  parochial^  or  «lbff^ 
wise  ''  The  district  council  having  refujaed  lo|ml 
the  certificate  required  under  s^tion  101  m  Hi 
Factory  and  Workshop  Act,  1901,  that  HiA  htkn^ 
houre  was  suitable  for  the  purpose,  uuloM  cmUm 
structural  alterations  were  naade  io  tb«  pnafai. 
and  the  lessee  havmg  made  tfaeae  dtrm^Brnd 
alterations, 

Held,  that  the  expenses  of  tJiete  itntrtMii 
alterations  were  "'ontgoings*'  within  thm  mmaiit§ 
of  the  lessee's  covenatit,  and  that  the  Imim  mm 
bound  to  bear  the  same,  and  that  tboffafon  a  iOSI 
of  summary  jurisdietton  had  no  j  artadiotloitf  ttito 
sub-section  8  of  section  101  of  the  Act,  to  mppmikm 
the  exTriites  between  the  owner  and  the  <MQ^iiir. 
—Morris  v.  Bej^l,  ICD.D,  ;  [1004]  2  K.  B.  «; 
73  L.  J.  K,  B.  830  ;  91  L.  T,  486. 

S«e  alaa  County  Court,  3. 

FEERT:— 

DemUe  hy  Cr^mn  of  ancient  ferry  righU  uenm  i 
river  from  vill  to  vill—Exttntof  itich  r/^Xli— />iii»^ 
ance—Bapid  dttfelopment  of  neighhf^mrkaod — MM 
iervke  of  ateamhoate—^^ew  traJk^CowtM  Fm^  M, 
1901  (1  Ed.  7,  t.  lLxxinii,).—Ttt  plaintiA  ^HamA 
an  itjunctioii  and  damages  in  retpect  of  mu  all^ 
wrongful  interference  with  their  ri^ht  of  aacfibl 
ferry  and  passage  across  the  river  separmtiBg  XftA 
and  West  Cowes,  which,  in  1901,  th«  Or»«i 
demised  to  them.  The  defendaula  dwciil  Hi 
plaintiff's  exclusive  right  of  ferry  or  that  tMf  bat 
interfered  with  it,  and  alleged  that  tli^  csrriii  a 
kind  of  traffic  diiferent  to  that  carried  or  tot«aM 
to  be  carried  by  the  plaintiflFs*  ferry* 

Heldp  that  as  the  tr«£Bc  carried  by  the  dalapdMli 
might  on  the  evidence  fairly  be  tre at td  as  orv 
traffic  which  had  recently  sprung  np  owixi^  to  t&t 
rapid  de?elopment  of  the  nfighbonrhootl  «ed  otkir 
causes,  and  as  the  traffic  of  the  ancieQl  %&vrf  TO 
not  a  diminishing  but  an  incre&alii|[  and  pMiPW- 
eive  traffic,  the  ptaintiff^  were  not  antlllM  feo  m, 
in  j  unction* 

Held,  further,  that  on  the  oonitnteUon  of  til 
lease  the  right  of  ferry  demised  was  onlf  »  f%kl  rf 
ferry  from  one  terminus  to  another,  mmA  WM  ail 
therefore  an  exclusive  right  of  ferry  IrOM  vill  ti 
vilU 

Qitf^e,  whether  Eiit  and  Wert  O^wn  ^4  wei. 
comprise  too  great  an  area  to  oonftatitt«  "^Sk* 
between  which  the  Crown  could  grftnl  an  ai2cl»* 
si^e  right  of  ferry,— Cowks  Hkbajt  Oocwaz 
Southampton,  &c.,  Steaac  Packbt  Cov.  K.h^ 
602;  [1905]  2  K,  B.  287;  74  L.  J.  K.  B.  MS;  9i 
L.  T.  658,     ' 

FIXTURES  :— 

I,  Landlord  und  temni—Ttruini  fnr  V*  •* 
remahider^nan  —  Right  of  remowd  —  Imitmiimm  ^ 
impTifve  inherttanc — A.  teniHt  fot  Ilia  of  iMW 
eatatea  granted  a  lease  for  twentj-eiiio  ^ma  ti  • 
steam 'mill  and  machinery.  Ttm  mmem  oa^ttmm^ 
that  he  would  at  the  end  of  the  taoMioj  atH  to  ^ 
lessor  all  m  achmery  then  on  the  pt^mkitm  eihm  1 ' 
the  demised  maahinary  ;  and  tha  IfMC^r  i 
that  he  would  pay  for  it.  ^e  ttnaiii 
additional  machinery  into  and  tfliztd  it  to  1 
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On  the  expintion  of  the  tenanoy  the  tenant  for  life 
bought  this  maobinery  under  tHe  proviaiona  of  the 
leaie.  He  died,  and  his  executrix  daimed  the 
machinery  thus  bought. 

Held,  that,  as  between  tenant  for  life  .and 
remainderman,  chattels  affixed  to  the  soil  by  the 
tenant  for  life  for  purposes  of  trade  did  not  become 
part  of  the  freehold,  and  might  be  removed  by  him. 
The  question  must  be  detmnined  by  the  intention 
of  the  person  by  whom  the  chattels  were  attached ; 
and  that,  in  the  absence  of  eridence  to  show  that 
the  tenant  for  life  intended  to  make  a  present  to  the 
remainderman,  his  executrix  was  entitled  to  the 
machinery.  —  Sib  Bdwabd  Httlsb,  Babt.,  Bs, 
BSATTIB  v.  Hulss.  Ok,D.  Buckley,  J. ;  [1905]  1 
Oh.  406 ;  74  L.  J.  Oh.  246 ;  92  L.  T.  232. 

2.  Machinery  affixed  by  hclU  and  icrewa — Hire- 
purchaee  agreemenir^RighU  of  mortgagee  in  poeeession, 
— ^nie  lessee  of  a  factory  mortgaged  it,  together 
with  the  fixtures,  machinery,  aod  fittings  erected 
thereon.  Shortly  afterwsrdi,  under  a  hire-purchase 
agreement  entered  into  by  the  mortgagor,  certain 
machines  were  fastened  by  the  mortgagor  in  the 
factory  on  concrete  beds  by  means  of  upright  bolts 
and  screws,  but  so  that  they  could  be  removed  with- 
out injury  to  the  freehold.  The  premises  were  taken 
possession  of  by  the  mortgagee,  and  the  vendor 
of  the  machines  d  timed  them  under  the  terms  of 
the  hire-purchase  agreement. 

Held,  wat  the  machines  were  fixtures,  and  there- 
lore  the  mortgagee  wai  entitled  to  retain  them. 

Decbion  of  the  Oourt  of  Appeal  (61  W.  B.  405, 
[1903]  1  E.  B.  87)  affirmed. 

Hob$on  ▼.  Gorringe,  45  W.  E.  356,  [1897]  1  Ob.  182, 
approved.— Bbynolds  v.  Ashby.  H,L  ,  129 ;  [1904] 
A.  O.  466;  73  L.  J.  K.  B.  946;  91  L.  T.  607. 

FOBESHOBB:— 

1,  Land  by  the  eea— Accretion — Seaihore—Deicrip- 
turn  o/parcd$ — "  Stifiate  on  eeaehore  *' — "  Bounded  on 
eeaehore  '* — Dimeneiona  an  euential  pari  of  deeerioHon 
— Evidence^  Level  book  founded  on  eurveye  maae  bv 
deoeased  surveyor  admiseihle, — A  conveyance  of  land 
described  as  "situate  on  the  s«»ashore'*  and  *<  bounded 
on  the  west  by  the  seashore"  does  not,  where  the 
planw  contained  in  the  conveyance  show  a  strip  of 
land  between  a  boundary  satisfying  the  dimensions 
given  in  the  parcels  and  the  seashore,  pass  such 
strip.  In  such  case  there  is  an  implied  covenant  by 
the  grantor  not  to  use  the  strip  for  any  purpose  that 
wonld  prevent  the  grantee  from  having  as  free  and 
^Sieotu^  access  to  &e  sea  over  the  strip  as  if  it  were 
aotnally  seashore  vested  in  the  Orowo. 

A  level  book  founded  on  surveys  made  by  a 
deceased  surveyor  under  contract  with  a  local  board 
18  receivable  in  evidence  as  a  declaration  made  in 
discharge  of  professioDal  duty. 

Decision  of  Swinfen  Eady,  J.  (52  W.  B.  665),  in 
rabstsnoe,  affinned. — Mbllob  v.  Wai.iceslby,  G,A., 
681 ;  [1905]  2  Ch.  164 ;  74  L.  J.  Oh.  475. 

2.  Bight  of  access — Limits  of  public  user — Bathing 
in  the  sea  from  foreshore  owned  by  private  persons, — 
Where  the  foreshore  lying  between  high-wat4>r 
mark  and  low-water  mark  of  ordinary  tides  is 
owned  by  private  persons,  tbere  is  no  common  law 
ri^ht  to  ffo  there  for  the  purposes  of  bathing  in  the 
ae*  therefrom. 

Blunddl  V.  CaUerell,  5  B.  &  Aid.  268,  considered 
and  followed. 

Decision  of  Buckley,  J.  (90  L.  T.  Bep.  199). 
affirmed.— BBmoKMAK  V.  Matlst,  C.A,;  [1904]  2 
Ob.  313;  73  L.  J.  Cd.  642;  91  L.  T.  429. 

FBAUB:— 

Interest  given  in  court  of  law  or  equity — Ordinance 
of  the  lOZA  of  Novemhir^  1881,  o/  Sierra  Leone —  I 


Orown  abandoning  charges  of  fraud — Oosts  where 
Oroum  is  a  litigant, — Mooey  obtained  by  fraud  and 
retained  by  fraud  can  be  recovered  with  interest, 
whether  proceedings  be  taken  in  a  court  of  equity 
or  in  a  court  of  common  law,  but  where  the  Orown 
in  a  dvil  action  intentionally  and  deliberately  put 
aside  all  charges  of  fraud  no  interest  was  allowea. 

In  dealing  with  costs  in  cases  between  the  Orown 
and  a  subject  the  rule  of  the  Judidal  Oommittee  of 
the  Privy  Oouncil  will  be  that  the  Orown  neither 
pays  nor  receives  costs  unless  the  caie  is  governed 
by  some  local  statute,  or  there  are  exceptional 
circumstances  justifying  a  departure  from  the 
ordinary  rule.— Johnson  v.  Bbz,  P.C,  207 ;  [1904] 
A.  0.  817 ;  73  L.  J.  P.  0.  113 ;  91  L.  T.  234. 

See  also  Bankruptcy,  9;  Oompaoy,  16,  18; 
Oontract,  6 ;  Indemnity,  1 ;  Jointure,  1 ;  Principal 
and  Agent,  4 ;  Weights  and  Measures,  3-5. 

FBIENDLY  SOOIBTY:— 

Friendly  Societies  Act,  1896  (59  cfe  60  Vict.  c.  25), 
«.  68 — Decision  of  arbitration  committee — Pou?er  of 
court  to  review. — ^The  Friendly  Society  Act,  1896, 
does  not  give  to  the  domestic  tribunals  of  the 
soJeties  absolute  power  to  pronounce  decisions 
which  shall  be  exempt  from  examinations  in  courts 
of  law.  To  be  protected  from  review,  a  decision 
must  be  given  in  accordance  with  the  rules  of  the 
society. 

Therefore  where  the  arbitration  committee  of  a 
friendly  society  proceeded  to  expel  a  member 
summarily  without  first  making  a  charge  against 
him  in  the  manner  provided  by  the  rules : 

Held,  that  he  could  bring  an  action  for  damages 
for  wrongful  expulsion. 

Judgment  of  the  court  below  affirmed.  — 
Andbbw  v.  Mitohxll,  E.L,  ;   91  L.  T.  537. 

GAMING:— 

1.  Banker  at  pharaoh — Purchase  of  bank — Assisting 
in  management  of  gaming-house, — A  person  who, 
haviog  bought  the  bank  at  a  game  of  pharaoh  (an 
unlawful  game  within  section  2  of  the  Ghaming 
Act,  1738,  12  Geo.  2,  c  28),  acts  as  banker  at  a 
dub  where  the  game  is  played,  is  "assisting  in 
conducting  the  business  '*  of  a  gaming-house  with- 
in section  4  of  the  Gaming  Houses  Act,  1854. — 
DXBBT  V.  Bloomfuld,  K.B,D.;  91  L.  T.  99. 

2.  Wagering  Contract—Money  deposited  as  security 
— Stockbroking  transactions — Interest  upon  deposits — 
Company  in  liquidation — Surplus  assets — Gaming  Act^ 
1845  (8  (fe  9  Vict,  c  109),  s,  18.— A  claim  to  the 
return  of  moneys  deposited  as  security  for  the 
observance  of  a  contract  void  under  the  Gaming 
Act,  1845,  is  a  claim  imder  contract,  and  therefore, 
if  there  is  a  contract  express  or  implied  between 
the  parties  that  interest  shall  be  paid  upon  this 
money,  such  interest  is  recoverable  by  Uie  depositor. 

A  company  carried  on  stock  and  share  transac- 
tions which  were  illegal  as  wagering  tnmsactions, 
for  customers  who  deposited  money  as  "  cover " 
for  these  transactions.  The  company  was  wound 
up,  but  proved  solvent,  its  creditors  bong  paid  20s. 
in  the  £  upon  their  admitted  proofs,  and  there 
were  surplus  assets.  The  course  of  dealing  between 
the  parties  was  for  the  company  to  pay  mterest  to 
the  customer  upon  the  amount  of  '*  cover"  in  the 
company's  hands. 

B&ld,  that  the  customers  were  entitled  to  interest 
as  from  the  date  of  the  winding  up,  in  addition  to 
the  sums  proved  for. 

Dictum  of  Bigby,  L.J.,  in  Strachan  v.  Universal 
Stock  Exchange  Co.  {Limited),  43  W.  B.  611,  [1895] 
2  Q.  B.,  at  p.  335,  followed.— Duncan  &  Oc,  Bb, 
Ch.D.  Buckley,  /.,  299;  [1905]  1  Oh.  307;  74 
L.  J.  Oh.  188 ;  92  L.  T«  108. 
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OABNISHEE  OBDBB  :— 

Setting  cuide — Judgment  creditor — Garnishee  order 
abeoltUe — Money  paid  under  it — Order  obtained  on 
erroneous  allegation  of  material  /ads, — A  ^mishee 
order  obtaioed  upon  an  alle^tion  of  material  facts, 
which  turns  out  to  be  erroneous,  can  be  set  aside, 
notwithstanding  it  has  been  made  absolute 

Moore  ▼.  Peachey,  66  L.  T.  198,  followed.— 
Mabshall  v.  Jahbs,  Ch,D.  Joyce.  J„  363  ;  [1905] 
1  Ch.  432  ;  74  L.  J.  Oh.  279;  92  L.  T.  681. 

See  also  Diyoroe,  6. 

HIGHWAY. 

1.  Bridges — LiahilUy  to  repair — Statute^Construc- 
tion — Statute  of  Bridges. — A  statutory  oblig^ation  to 
maintain  a  bridge  which  is  part  of  a  mghway, 
imposed  by  a  statute  subsequent  to  the  Statute  of 
Bndges  (22  Hen.  8.  c  5),  it  is  not  neoetsarily  a 
liability  to  repair  the  highway  to  the  extent  of  three 
hundred  feet  from  each  end  of  the  bridge,  not- 
withstandiog  that  the  inhabitants  of  a  oounty  mutt 
repair  to  that  extent  where  they  are  liable  to  repair 
at  all,  and  notwithstanding  that  persons  liable  to 
repair  b^  prescription  or  reUione  tenures  are  bound 
to  repau:  to  a  similar  extent — HsRTFOBDSHiaE 
County  Council  v.  Nbw  Eiyeb  Co.,  ChD, 
Swin/en  Eady,  J,  60;  [1904]  2  Ch.  513 ;  74  L.  J. 
Ch.  49 ;  91  L.  T.  796. 

2.  Diversion — Notices  on  highway — Time  for  affix- 
ing— Resolution  of  district  council — Refusal  of  two 
justices  to  certify — Jurisdiction  to  apply  to  two  other 
justices — Certificate — Consetd  of  landowner — High' 
way  Act,  1835  (5  cfe  6  WiU.  4,  o.  50),  m.  84.  85.— 
Where  a  highway  is  proposed  to  be  dhrerted,  the 
notice  required  by  section  85  of  the  ffighway  Act, 
1835,  to  be  affixed  at  end  of  the  highway  need  not 
be  affixed  at  such  a  date  as  to  leave  a  period  of  four 
weeks  before  the  issue  by  the  justices  of  their 
certificate. 

Where,  pursuant  to  a  resolution  of  a  district 
council,  the  surveyor  has  applied  to  two  justices  to 
view  a  highway  which  is  proposed  to  be  diverted, 
and  the  justices  refuse  to  certify,  the  surveyor  may, 
without  a  fresh  resolution  of  the  district  coundl, 
apply  to  two  other  justices  to  view,  who,  if  they 
approve  of  the  proposed  diversion,  may  certify. 
The  consent  of  the  owner  of  the  land  through 
which  the  proposed  new  highway  lies  need  not 
appear  upon  the  face  of  the  oertiflcate. 

Judgment  of  the  Divisional  Court  ([1904]  2  E.  B. 
349.  52  W.  B.  Dig.  63)  reversed. —Bbx.  v,  Eint 
JUSTTOBS.  (7.-4,  183;  [1905]  1KB.  378;  74 
L.  J.  E  B.  50;  92  L.  T.  132. 

3.  Extraordinary  traffic — Traction  engine — Injury 
to  road — Nuisance — Default  of  local  authority  in 
maintenance  of  road. — In'  an  action  to  restrain  the 
defendant  from  ustng  a  traction  engine  upon  a  road 
in  such  a  way  as  to  cause  a  public  nuisance,  it  was 
at  the  trial  found  as  a  fact  that  the  condition  of 
the  road  was  caused  primarily  and  chiefly  by  the 
failure  of  the  oounty  council  to  maintain  the  road 
in  a  fit  state  to  bear  the  traffic. 

Held,  that  the  plaintiffs  were  not  entitled  to  an 
injunction  to  restrain  the  defendant  from  bringing 
his  traction  traffic  upon  the  road. — Attorney- 
GlNSRAL  V.  SeoTT,  C.A. ;  [1905]  2  E.  B.  160. 

4.  Footway  under  indosure  award — Subsegtient  user 
for  wJieeled  traffic — Nuisance — Dedication — Action  for 
trespass — Non-joinder  of  Attorney 'General, — A  lane 
in  the  seaside  town  of  S.,  which  ran  from  the  High- 
street  to  the  top  of  the  cliff,  and  varied  from  Oft.  to 
4ft.  4in.  in  width,  had  in  1811  been  set  out  under 
an  award  by  the  lodosure  Commissioners  imder  the 
S.  Indosure  Act,  1809,  as  a  public  footpath. 

In  1903  the  S.  Urban  District  Council  erected  in  V 


the  centre  of  the  footpath  an  iron  post  to  i 
the  lane  bein^  used  for  wheeled  vehidM.  The 
defendant  having  overthrown  the  post,  the  distriet 
ooundl  brought  an  action  against  him  in  respect  of 
the  alleged  trespass,  daiming  damages  and  aa  in- 
junction; and  claiming  fnrUier  a  dedarmtioii  tkst 
the  lane  was  a  public  footpath  vested  ia  the  oooasil 
and  under  the  council's  control,  and  that  it  ^ 
a  carriage-way. 

The  defendant  contended  that  the  lane 
public  highway  for  all  persons  to  go  and  i 
foot,  and  with  all  manner  of  beasts  and 
and  alleged  that  since  the  award  of  the 
missioners  there  had  bean  a  dedieatioQ  d  ihm  way 
as  a  cart  road.  Altemativdy,  he  oootesided  thst 
before  or  since  the  award  there  had  been  a  privaii 
right  for  the  dass  consisting  of  the  ownen  sal 
occupiers  of  S.  to  use  the  way  for  carta. 

The  evidence  showed,  on  the  one  hand,  that  whsa 
carts  were  driven  through  the  lane  tiie  foot 
passengers  were  obstructed,  and  had  to  wait  vaA 
the  carts  had  completed  their  passage,  and,  on  ths 
other  hand,  that  for  more  than  forty  yean  pait 
barrow  carts  (sometimes  drawn  by  donkeys  or 
ponies)  had  been  oontinuoudy  used  in  the  lansi 

Hdd,  first,  that  the  action,  being  in  aabetanaa  oae 
for  damages  for  interference  with  the  pi*w*^*^ 
property,  oould  be  maintained  without  the  Attorasy- 
Qeneral  being  made  a  p^rty ;  and,  aeoosidly,  that 
the  user  for  wheded  traffic  was  in  its  inoeptioa  sad 
aU  along  a  public  nuisance,  and  no  length  of  taas 
could  legalize  it,  and  that,  as  regards  dcdicatioa,  ao 
one  had  the  power  to  dedicate  even  with  the  coaHat 
of  the  local  authority.  Damages  and  an  in jnneboa 
accordinglv.  —  Shsbinohaic  Ubbak  Couvcq.  «. 
HoLSET,  ChJ),  Joyce,  J.;  91  L.  T.  225. 

5.  Local  authority — Statutory  duty  to  repair-- 
Neglect  to  repair^Liability — IndietmmU — Dauttiges 
Liverpool  Improvement  Act,  1846  (9  S  10  VieL  c 
cxxvtt.),  M.  36.  37,  38,  68.— Where  by  statafta  a 
liabili^  to  repsir  highways,  which  by  oomnaon  kv 
would  be  thrown  upon  l^e  inhabitanta  at  laige,  is 
transferred  to  a  new  corporation  or  body  orsatBil 
for  the  purpose  of  takinig  over  the  liabstity,  it  is 
not  to  be  inferred  that  a  new  lialnlitj  is  oinaiail 
unless  distinct  intention  on  the  part  of  tlie  T  nsish 
ture  can  be  found  in  the  terms  of  the  Act.  Primi 
fade,  therefore,  such  new  oorporation  or  body  is 
not  liable  to  be  sued  by  an  individual  for  ilaiaagsi 
resulting  from  nonfeasance  any  more  than  ths 
inhabitants  of  the  parish  would  have  been.  Aad 
an  intention  on  the  part  of  the  Legidafeaxe  to 
impose  the  larger  liabiUty  will  not  be  inlesrad  frasi 
a  provision  that  the  new  corporation  or  body  is  0* 
be  liable  to  be  indicted  at  conmion  law  lor  the  waat 
of  the  suffident  repair  of  any  pnUio  highway  ia 
the  same  manner  as  any  person  or  penona  Babiato 
the  repair  of  highways  was  or  were  belore  ths 
passing  of  the  Act  in  question.  If  and  oo  far  as 
the  case  of  Eartnell  v.  Ryde  Commisstomer^y  11  W.  R. 
963,  lays  down  any  general  propoaitkm  of  laa 
with  regard  to  the  HabiJity  ia  rvspeiat  of  the  rspaa 
of  highways,  it  must  be  tAken  to  be  ovscreled  hy 
the  decision  in  Cowley  v.  Neiomarhd  Local  gsarrf, 
£1892]  A.  C.  345,  41  W.  B.  Dig.  85.^1fAarm  «w 
LlVEBFOOL  COBPOBATIOK,  CU.,  449 ;  [1905]  1KB. 
767;  74  L.  J.  E.  B,  369;  92  L.  T.  374. 

6.  Repairs  —  Extraordinary  traffic  —  ZViwaf 
Limitation  of  time  for  adion — Statutes^H^kmmfs 
and  Locomotives  {Amendment)  Act,  1878  (41  ^  41 
Vid.  c.  77),  «.  2Z'-Loconwtives  Ad,  1898  (61  ±  63 
Vid.  c  29),  s.  l^^Puhlic  Authorities  ProtesHom  Ad, 
1893  (56  dkdl  Vid,e.  61),  s.  1.— An  aolion  i^iiasl 
a  public   authority  to  recover  damages   te  aa 
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isjnry  to  a  highway  must  be  brought  within  six 
montlui  next  i^ter  th«  act,  neglect,  or  defaolt 
complained  of,  or  in  ease  of  a  continuance  of 
injury  or  damage  witliin  aix  months  after  the 
opasing  tbereof,  by  virtue  of  the  Public  Authorities 
Protection  Act»  1896,  i.  1.  This  statute  is  not 
expressly  or  impliedly  repealed  by  section  12,  sub- 
Sfotion  1  {b),  of  the  LocomotiveB  Act,  1898,  which 
proTidcs  a  limitation  of  twelve  months  when  an 
lotion  is  brought  by  a  highway  authority  to  recover 
extraordinary  expenses  incurred  by  it  in  repairini^ 
a  highway  by  reason  of  extraordinary  traffic 
thereon.— Kent  County  Council  v.  Folkestone 
COKPOBATION,  a 4.,  371;  [1906]  1  K.  B.  620;  74 
L.  J.  E.  B.  352 ;  91  L.  T.  d63. 

7.  Repairs — Mandatory  injunction — Rttaining  and 
BupjDoriing  voolU— Local  Qovtrnment  Act,  1888  (51  & 
52  Vict,  c.  41). ».  11.— Where  certain  walls  adjoining 
a  highway,  which  was  vested  in  a  county  oouucil 


as  the  highway  authority  for  purposes  of  mainten- 

and  :       ■ 
repair. 


anoe  and  repairs,  were  allowed  to  become  out  of 


field,  that  the  court  would  not  interfere  with  the 
discretion  of  the  highway  authority  by  making  a 
dedaration  that  such  authority  was  liable  to  repair 
the  walls  on  the  ground  that  their  becomiog 
dilapitated  might  cause  an  obstruction  in  the 
highway. 

SandgaU  Urban  Diitrid  Council  v.  Kent  County 
CouncU,  19  L.  T.  425,  47  W.  K  Dig.  106,  followed. 
— Attobney-General  v.  Stapfordshibb  Oountt 
Council,  Ch.D.  Joyce,  J.,  312;  [1905]  1  Ch.  336; 
74  L.  J.  Cli.  153 ;  92  L.  T.  288. 

8.  Obstruction — TramuKiy  rt  construction — Main- 
tenance o/tramcar  traffic — FMic  authority -—Statutory 
powers  —  Implied  powers —  Contractors  —  Action  six 
months  afttr  damage— Tramways  Acty  1870  (33  <£;  34 
Vict,  c.  78),  «.  25 — London  County  Tramways  {Elec' 
trical  Power)  Act,  1900  (63  <fc  64  VicL  c.  ccxxxuiii,). 
8. 6— Public  AuthoHties  Protection  Act,  1893  (56  &  57 
Viet.  c.  61).— The  London  County  Council  owned 
and  worked  certain  tramways.  They  had  power  by 
a  special  Act  to  reconstruct  the  tramways  for  their 
electrification,  but  had  no  express  statutory  power 
to  provide  for  tiie  maintenance  of  the  tramcar  traffic 
meanwhile,  or  to  put  any  rails  ia  the  streets  raised 
above  the  surface.  Tne  defendants  contracted  with 
the  council  to  carry  out  the  reconstruction,  and  to 
provide  during  the  work  for  the  continuance  of  the 
tramcar  traffic  For  that  purpose  they  placed  a  line 
of  rails  in  the  streets  raised  above  tHe  street  level 
which,  unless  authorized  by  statute,  was  a  nuisanoe. 
The  omnibuses  of  the  plaintiff  company  sustained 
damsge  in  passing  over  these  raised  rails. 

He&»  that  the  raised  rails  were  not  necessary  for 
the  recoDstruction,  and  were  not  therefore  authorised 
by  the  special  Act,  but  were  a  nuisance,  and  that  the 
damM^e  caused  was  actionaUe. 

Held,  also,  thst  as  the  defendants  were  mdependent 
contractors,  they  were  not  protected  by  the  Public 
Authorities  Protection  Act,  1893,  although  the  acts 
complained  of  were  done  more  than  six  months 
before  the  issue  of  the  writ. — Tillxng  v.  Dick, 
Kebb,  &  Co.,  Ch.D,  Warrington,  J,,  380;  [1905]  1 
K.  fi.  562 ;  74  L.  J.  K  B.  359. 

HUSBAND  AND  WIFE  :— 

1.  Action  by  wife  against  husband — Detention  of 
goods^Marritd  Women*s  Property  Act,  1882  (45  <fc46 
Vict,  c  75),  ss,  12,  17.— An  action  will  Ji«»  at  the 
suit  of  »  married  woman  againat  her  husband  for 
the  return  of  her  personal  property  detained  by 
him.— Labneb  v,  I^abneb.  K,B,D.  ;  [1905]  2KB. 
539. 
.     2.  Deed  of  separation — Covenant  to  pay  annui^f — 


80  long  as  she  shall  continue  to  live  separate  and  apart 
— Death  of  husband, — A  husband  covenanted  in  a 
deed  of  separation  to  pay  his  wife  an  aonuity  of 
£150  per  annum  during  her  life  if  she  should  so 
long  continue  to  live  separate  and  apart. 

Held,  that  the  annuity  ceased  to  be  payable  on 
the  death  of  the  husbana,  as  she  could  not  be  held 
to  live  separftte  and  apart  after  her  husband's 
death.— Gillino,  Be,  Pbootob  v.  Watkins,  Ch.D, 
Kekewich,  J.,  427 ;  74  L.  J.  Ch.  335 ;  92  L.  T.  533. 

See  also  Married  Woman,  1-3;  Poor  Law,  8; 
Separation  Deed,  1. 

INDEMNITY  :-^ 

Forged  transfer  of  stock—Innocent  presentment  of, 
for  registration — Implied  contract  to  indemnify. — ^T. 
and  H.  were  the  nolders  of  certain  ntock  of  the 
plaintiff  corporation.  T.  instructed  a  firm  of  stock- 
brokers to  sell  the  stock,  wbich  they  did.  Before 
any  transfer  had  been  executed  the  purchasers 
pledged  the  stock  with  the  defendants  as  security 
for  an  advance.  A  transfer  purporting  to  be 
executed  by  both  T.  and  H.  in  favour  of  the 
defendants  was  then  handed  to  the  defendants,  who 
sent  it  to  the  plaintiffs  for  registration,  and  pro- 
cured tiiemselves  to  be  registered  at  the  holders. 
The  defendants  subsequently  at  the  request  of  the 
pledgors  transferred  the  stock  to  third  parties,  who 
in  their  turn  were  duly  registered*  Some  time 
afterwards  it  was  discovwed  that  the  signature  of 
H.  to  the  ilrit-named  transfer  was  a  forgery,  and 
upon  an  action  being  brought  by  him  against  the 
plaintiff  corporation  the  latter  were  compelled  to 
purchase  stock  to  replace  that  which  he  had  lost. 
The  corporation  then  sued  the  defendants  for  an 
indemnity. 

Held,  that  the  defendants  in  sending  in  the 
transfer  to  the  plaintiffs  for  registration  impliedly 
undertook  to  indemnify  them  against  the  conse- 
quences of  registering  it,  and  that,  there  behig  no 
negligence  on  either  side,  the  loss  must  fall  upon 
the  defendants. 

Judgment  of  Lindley,  J.,  in  Simm  v.  Anglo- 
American  Telegraph  Co.,  (1879)  5  Q.  B.  D.  188, 
dissented  from.  —  Sheffield  Cobpobation  v. 
Barclay,  E.L.;  74  L.  J.  K.  B.  747. 

INDUSTRIAL  SOCIETY:— 

Special  remedy  for  debts  due  from  members — Past 
members— Industrial  and  Provident  Societies  Act,  1893 
(56  &  57  Vid.  e.  39),  s.  23.— Under  section  23  of  the 
Industrial  and  Provideut  Societies  Act,  1893,  a 
society  can  sue  in  the  county  court  a  past  member 
for  a  debt  contracted  while  he  was  a  member,  and 
consequenUy  it  is  immaterial  that  the  amount  sued 
for  is  in  excess  of  the  ordinary  jurisdiction  of  the 
county  court.  —  Gwendolen  Land  Sooiett  v. 
Wicks.  K.B.D.,  219;  [1904]  2  K.  B.  622;  73 
L,  J.  K.  B.  815 ;  91  L.  T,  440. 

INFANT.  —  See    Aocumulatioiis,    1;     Limitations, 
Statute  of,  2 ;  Poor  Law,  4. 

INJUNCTION:— 

1.  Equitable  execution — Beceiver — ^Ez  parte  injunc- 
tion—B.  S.  C,  ord.  50,  r.  15a,  App.  K,  Form  No.  61 
(a). — ^PlaintifEs  had  obtained  judgment  against  the 
defendants  in  an  action  for  a  sum  of  £2,585  138. 7d. 
The  judgment  remaining  unsatisfled,  the  plaintiffs 
obtained  against  the  defendants  a  summons  for  the 
appointment  of  a  receiver  of  the  deft* ndatits*  tolls 
and  other  property  by  way  of  equitaUe  execution, 
together  with  an  order  for  an  ex  parte  injunction 
restraining  the  defendants  from  dealing  with  the 
property  until  the  hearing  of  the  application  for  a 
receiver,  in  the  form  App.  K,  No.  61  ^a).  The 
affidavit  filed  by  the  plaintiffs  on  obtaining  the 
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iOjnmoQi  and  order  far  an  injimotioD  did  not  oon- 
tiin  any  evidence  of  any  danger  that  the  defend- 
ant! would  make  away  with  tb©  property  before 
tbe  bearing  of  the  application  for  a  receiver*  On 
applictttion  by  the  defendants  to  Jelf,  J.,  to  dissolve 
the  injunction,  he  refused  to  do  so, 

Tbe  Conrt  of  Appeal  was  of  opinion  that  the  ms 
parte  in jo notion  ought  not  to  be  a  matter  of  course 
m  all  ench  casea,  and  that,  in  the  abienoe  of  any 
evidenoe  of  any  danger  that  the  defendant*  woiild 
make  away  with  the  property  in  order  to  defeat  the 
application  for  a  receiver,  the  injunction  ought  t^i 
be  disiolved.  Appeal  allowed.— Llotd* a  Bane 
(Limited)  v.  Medway  TJpfmr  NA%^iOA!rioif  Co.. 
C^.;  [1905]  2K.  B.  aes, 

2>  Undertaking  in  Ittu  of  iw/urtdton — CVo«*-um?*r- 
taking  hy  plaintiff  as  to  damugu* — Where  ^  before  the 
openmg  of  a  motion  for  an  interim  injunctioo,  the 
defendant  offers  out  of  court  an  undertaking  which 
ii  embodied  in  the  order  in  Ueu  of  an  in j unction » 
there  ii  no  prictice  ucder  whitjb  a  cross -under* 
takiog  m  dumagei  by  the  plaintiff  is  to  be  implied. 
Such  an  implication  may  ariae  where  the  defendant's 
under  raking  in  piven  under  preasure  from  the  court. 
—Howard  v.  PBiea  PRmTEEa  (htmrED),  O.A.. 
98 ;  74  L,  J.  Ch.  100  ;  91  L,  T*  718. 

See  also  Eatement,  2,  4;  Highway,  7;  Trade 
Union,  1 ,  3. 

INLiND  EETEJSTXE  r— 

1.  Estate  duttf— Colonial  hofid  to  hearer  containing 
charge  mi  property  in  cQlony^-BondsiiimU  in  England. 
—A  oolouial  bond  to  bearer,  even  though  con* 
taining  a  charge  on  property  in  meh  colony,  if 
negotiable  by  the  law  of  mob  colony,  ia  also 
Dej?otiable  in  the  country  whfre  such  bond  ii 
physically  situated.  Therefore,  as  the  bailee  of 
suob  bond  mnat  get  a  good  diaehirge  before  he  can 
dtUver  it  up,  where  snoh  bonds  are  actually  in 
England  at  the  death  of  the  deoeaaed,  ^'state  duty 
IS  payable  in  respfot  of  such  bondi,— Attoeney- 
G£NERAX  V,  QhESDmmQ,  K,B.D. ;  92  L.  T.  87* 

2.  Estate  duty  —  Exemption  —  Personal  property 
settled  by  will  of  person  dying  be/ore  the  Finance  Act 
•^Stihidiuent  conversion  of  ptraonal  property  into  real 
Ciiate^FinanceAc4,  1894  (57  *&  38  Vtct.  c/30).  s.  21, 
siuh-Heiion  1*— A  testator  who  died  before  the 
Finance  Act,  1394,  bequeathed  the  reaidue  of  his 
personal  estate  to  truaiees  upon  tmst  to  convert  it 
into  money  and  to  invest  the  money  in  r^al  f^atate 
to  the  use  of  a  tenant  for  life  with  remainder  to  the 
n«e  of  the  eldest  sou  of  the  tenant  for  life  iu  tail 
male.  Probate  duty  was  duly  paid  on  the  personal 
estate,  and  the  residue  was  invested  in  the  purchase 
of  real  estate,  which  was  oonvejed  to  the  utes  of 
the  testator's  will. 

Heldf  by  the  Court  of  Appeal,  reversing  the 
judgment  of  Cbanuell,  J.,  that  on  the  true  con- 
struction of  section  21,  sub-section  U  of  the  Finance 
Act,  1894,  estate  duty  was  not  payable  on  the  death 
of  the  tenant  for  life  in  respect  of  such  real  estate. 
—Attoe SET*  General  y.  Lord  LoNDESBOEoroH, 
a.A.,  147 ;  [19051  I  K.  B,  98 :  74  L,  J,  K.  B.  81 : 
91  L.  T,  m. 

3.  ^ifafs  duty — Ftoperty  deemed  to  pass  on  death- 
Inter  ut  provided  hy  deceaeeti  hy  arrangem^t  with 
other  person  *-  Policy  of  li/e  insurance  —  Family 
urrangetnefit—Finance  Ad,  1894  (57  ^  5S  Vid.  c. 
^0)«  s.  2t  sHh-sedion  1  (d).^The  tenant  for  life  of 
certain  estates,  who  bad  raised  a  lum  of  money  on 
the  security  of  his  life  estate  and  of  Efteen  policies 
of  insurance  on  his  life,  entered  into  an  arrange- 
m«nt  with  his  son,  the  tenant  in  tait,  in  accordance 
with  which  the  entail  was  barrtd,  a  sum  of  money 
was  raised  on  a  mortgage  of  tbe  fee  limplei  out  of 


which  the  i^argoe  on  the  father's  life  e/^tm^  and  on 

tbe  policies  were  paid  off^,  and  the  policaM  W9m 
assigned  to  the  sou*  By  a  deed  of  settlemiASiJl  tbe 
income  of  the  eitates  was  to  be  applied,  flfst^  m 
paying  the  interest  on  the  mortgage  debt ;  n^t,  in 
paying  tbe  premiums  on  the  pobciee  or  subatitiitad 
policies,  aud,  if  any  potioies  ahould  be  aurreadered. 
tbe  amount  of  the  premiums  on  such  polides  wire 
to  be  paid  to  tbe  son ;  and  next,  in  paying  £IJIMA 
a  year  to  the  ton.  Tbe  son  mortgagidd  tha  policiaa, 
assigning  to  the  mortgsgees  the  benefit  of  Uw  pro- 
visions in  the  settlement  for  keeping  up  th«  poliqiMs 
but  without  any  covenant  by  bin^elf  to  keep  vp 
the  policiet.  The  father  having  surrendecid  h^ 
life  interest  in  the  estates  to  the  ion«  aubjeet  to  1^ 
tmstfl  for  keeping  np  the  policiei,  tbe  atm  pa^  off 
tbe  mortgage  on  the  polidas  and  then  remortgs^ad 
theiD,  covenanting  in  tbe  new  mortgage  to  p^y  tfai 
premiums.  ShorUy  after  the  new  mortga^  ti« 
father  died,  and  all  the  policy  money i  wo^  datf 
paid  to  the  son.  No  premium  in  respect  of  fit*  « 
the  policies  fell  due  or  was  paid  after  t^  daia  of 
tbe  new  mortgage.  In  respect  of  each  of  Ilii 
remaining  ten  policies  the  defendant  bimaril  paid 
one  premium  under  bis  covenant.  Tue  Qamm 
claimed  estate  duty  on  the  death  of  Ui«  fmUJbet  U 
rewpect  of  the  policy  moneys. 

Held,  that  the  estate  duty  claimed  wao  p^jalik, 
aa  tbe  policies  were  an  interest  proTidad  by  t^ 
d^oeased  by  arrangement  with  hii  son  withiD  tba 
meaning  of  section  2,  sub- section  1  (d%  eai  tte 
Finance  Act,  1894. — ATTOBXlT-GEXfiRAL  r,  Ijtill* 
BRIDGE  a  J.,  645;  [1905]  2  K.  B.  323;  74  L.  J. 
K.  B,  710. 

4.  Estate  duiy-^StUhd  i^apeHy —U^r^n^  If 
te^mnt  for  li/e  and  r«Tnainderman — Ind^mmikf  i»  If^ 
tenant — Deduction  of  nwrtgage  debt  in  e»timaii^f  aont 
-- Finance  Act,  1894  (57  ^  58  Vid.  c.  30),  e,  I  ;  s.  t^ 
sub'sedion  1  (b);  and  s*  7,  tub-sedion  7  (b). — t^a 
tenant  for  life  and  remainder  men  of  a  teltM  ustsln 
mortgaged  the  estate  in  fee  as  security  for  an 
advance  to  the  remaindermen,  who  alone  oowmsmitti 
with  the  mortgagee  to  repay  the  advMiOB  oad 
interest  thereon.  By  an  indenture  of  ewm^  diit  di 
remaindermen  covenanted  to  indemnify  tJlt  fifflTit 
for  life  agaiQSt  any  liability  or  loss  in  respect  ol  tia 
mortgagtj  debt,  and  out  of  another  estate  balmgiB^ 
to  them  created  a  rent-charge  in  favoio-  of  da 
tenant  for  life  for  the  performance  of  thrfr  uoTonanL 
The  tenant  for  life  was  in  fact  kept  indemdifiid. 

Held,  that  the  whole  property,  witbont  dadaeUsi 
of  tbe  mortgage  debt,  was  Uable  to  eotaitt  dfll^ 
under  the  Finance  Act,  1894,  upon  tbe  death  ol  dt 
tenant  for  life. 

DecisioD  of  the  Court  of  Appeal  (51  ^.  &  391, 
[1903]  1  K.  B.  483]  reversed^  and  that  &t  Pkfclli- 
more,   X    (50   W.    B*    279,   [1902]    I    K.   E,   4fB\ 
restored.— ATTOEJfKT'GEirEBAL  «*  LOED  Itoiirr^ 
N.L.,  115  ;  [1901]  A.  0.  316;  73  K  J-  K.  B.  7 
90  L,  T.  126, 

5.  Estate  duty^SeUiemmt  e^$e  dutif — Imetimm^ 

duties  and  of  arrears  of  intermix  Oeatefmt  wemdm 
insuffidetit — Annuities — Liability  of  annsiHatdg  M 
tcntrthuU— Finance  Ad^  1894  (^7  ^  58  VieL  c  30], 
s.  5,  suh-sedion  1  ;  i.  6,  suh-Mtiditm  2 ;  «,  0,  ««4- 
sedion  1;  #,  14,  iu5-secfton  I — Finanet  Aei^  lEM 
(59  (Ci  60  Via,  c.  28),  s.  19,  suh^st^im  1.  —  A 
testator  who  died  in  the  year  1895»  by  a  btqvflil 
held  to  be  i|pecifio,  bequeathed  *'aU  my  n»asmf§ 
invested  in  and  upon  any  stocks  or  funds«  whiatWr 
in  or  out  of  the  ITnited  Kingdom,  and  all  af  mil' 
way  fltockst  s bares,  debentures,  and  boiida,  wad 
generally  all  and  every  my  Eie^uritits  for  »Q— f  * 
to  trustees  upon  trust  during  the  life  of  bia  mlv  to 
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pay  three  tiima  of  £l,000»  JB500»  and  £500  ammally 
xespeotiyely,  and  the  residae  and  the  remainder 
thereof  to  his  brother  W.  during  hu  life. 

After  the  death  of  his  sister  the  tnittees  were  to 
hold  the  trust  fond,  as  to  two  sums  of  £21,000  and 
£18,000,  upon  oertain  trusts  in  favour  of  two  of 
the  testator's  brothers  respectiyely  and  their  issue, 
and  were  to  stand  possessed  of  the  residue  of  the 
trust  fund,  including  the  £18,000,  in  the  event  of 
his  brother's  death  without  issue  upon  trust  for  W. 
fgr  life,  with  remainders  over. 

The  testator  bequeathed  all  the  residue  of  his 
personal  estate  of  whatever  kind  to  W.,  subject  to 
the  payment  of  his  funeral  and  testamentary 
enenses  and  debts  and  certain  annqities. 

The  residuary  personalty  being  insufficient  to  pay 
the  testator's  debts  and  tiie  estate  duty  and  settle- 
ment estate  duty  upon  his  estate. 

Held,  that  both  as  to  estate  duty  and  settlement 
estate  duty  the  loss  occasioned  by  the  insufficiency 
of  the  general  residuary  estate  must  fall  on  W.  as 
residuary  legatee  of  ^e  trust  fund  specifically 
bequeathed.^DE  QuETrBViLLB  v.  Dk  Quettb- 
VILLB,  Ch.D.  Kekewich,  J.;  92  L.  T.  758. 

6.  Estaiei  settled  by  Act  of  Parliament — Eitate  duty 
--Power  of  ••  alienation  **— Finance  Act,  1894  (57  ik 
68  Vict,  c.  30),  8,  Of  auh'Sedion  5 — SuccesBion  dtUy — 
Jointure  of  widovo — 8ucoe$sion  DuXy  Act,  1853  (16  <6 
17  Vict.  c.  51),  M.  2,  4.— By  a  private  Act  of  1535 
(27  Hen.  8,  c.  xvL)  r^al  estates  were  limited  to  two 
persons,  A.  M.  and  B.  P.,  respectively  in  tail,  with 
cross-remainders  between  them  in  tail,  with  a 
proviso  that  no  tenant  in  tail  should  alien  any  of 
the  settled  estates  nor  any  other  thing  do  to  the 
hort  or  disinheritance  of  his  heirs  or  the  remainders, 
^'  but  only  for  the  joynter  of  wyfe  or  wyves  for 
terme  of  lyf e  or  Ijrves  of  any  husband  that  hath  or 
shall  marry  any  of  them  or  any  of  the  heires  that 
shall  be  inheritable  to  any  of  the  same  laudes  and 
tenementes,  or  for  terme  of  lyf e  of  any  other  person 
cr  for  yeres  or  at  wyll  after  custome  of  the  manour, 
veldyng  the  true  aod  auncyent  rent  of  the  same 
landes  or  tenementes  so  to  him  letten  as  is 
aforesaid." 

By  reason  of  the  failure  of  the  heirs  of  the  body  of 
A.  M.  the  entirety  of  the  said  estates  became 
vested  in  the  heirs  of  the  body  of  B.  P. 

By  a  private  Act  of  1863  (26  &  27  Vict,  c  vi.) 

S>wer  was  given  for  the  Ck>nrt  of  Ohancery  to 
root  a  partition  of  the  estates,  which  were  then 
vested  in  H.  C.  and  J.  W.  8.  As  the  result  of  par- 
titions in  1869  and  1877,  a  moiety  of  the  estates  was 
allotted  to  the  successors  in  title  of  H.  0.  in 
severalty. 

H.  G.  y.  C,  who  subsequently  succeeded  to  this 
moiety  of  the  estates,  lioiited  such  moiety  in  favour 
of  his  widow  0.  L.  W.  0.  bv  way  of  jointnip. 

On  the  death  of  0.  L.  W.  C.  in  May,  1901,  such 
moiety  passed  to  various  persons  as  ooparotners  in 
tail,  among  whom  was  A.  W.  H.  M. 

A.  W.  H.  M.  died  in  March,  1902,  after  having 
appointed  a  life  interest  by  way  of  jointure  in 
favour  of  his  widow  B.  M  in  the  share  of  the  moiety 
to  which  he  had  become  entitled. 

On  questioQs  arisiDg  as  to  the  estate  duty  and 
succession  duty  payable  on  the  deaths  of  C.  L.  W.  0. 
and  A.  W.  H.  M.  respectively, 

Held,  that,  in  spite  of  the  power  of  sale  conferred 
on  the  successive  tenants  in  tail  by  section  58  of  the 
Settled  Land  Act,  1882,  "  no  one  of  the  persons 
successively  in  possession  thereof  was  capable  of 
alienating"  the  estates  in  question,  and  that  accord- 
ingly section  5.  sub-section  5,  of  the  Finanoe  Act, 
1894,  applied  for  the  purposes  of  determiniog  the 
estate  duty  payable  on  ttie  death  of  C.  L.  W.  0. ; 


and  that  such  duty  was  payable,  not  out  of  the 
oorpus  or  capital  ^ue  of  the  estates,  but  out  of 
the  interest  of  the  successor  therein ;  and 

Held,  that  succession  duty  was  not  payable  by 
E.  M  in  respect  of  the  jointure  that  had  been 
appointed  to  her  by  her  husband  A.  W.  H.  M.— 
Bolton's  Sbttlbd  Bstates,  Bb.  Ch,D,  Joyce,  J.; 
[1904]  2  Ch.  289 ;  73  L.  J.  Ch.  688 ;  91  L.  T.  259. 

7.  Excise  licence — Sale  of  apirita  in  bond — "  Dealer 
inepirita^'—ExcieeLicenceeAct,  1825  (6  Geo.  4,  c. 
81),  «.  2. — ^The  appellant,  a  ships'  store  merchant, 
was  the  renter  of  a  Customs  boud,  and  in  this  bond 
he  kept,  amongst  other  dutiable  sortidles,  a  quantity 
of  spirits.  The  captain  of  a  foreign  vessel  in  the 
port  ordered  stores  for  his  vessel  from  the  appellant, 
and  amongst  these  goods  was  an  order  for  twelve 
reputed  quart  bottles  of  spirits.  These  were  taken 
from  the  appellant's  bonded  warehouse  in  the 
ordinary  course,  and  were  conveyed  to  the  ship  and 
were  there  sealed  up  by  a  Customs  offidaL  The 
seal  was  not  broken  until  the  vessel  was  at  sea  out- 
side territorial  waters. 

Held,  that  the  appellant  was  a  "dealer  in 
spirits"  within  the  meaning  of  section  2  of  the 
Excise  Licences  Act,  1825,  and  required  an  exjciae 
licenc«>.  —  Tinwbll  v.  Mayhook,  K.B.D.,  14; 
[1904]  2KB.  790;  73  L.  J.  K.  B.  699 ;  91  L.  T. 
145. 

8.  Income  tax — AnnucU  payment — Purehcue  of 
property  —  Lump  aunu  —  Tue  plaintiff,  who  was 
owner  of  a  term  of  years  which  was  let  for  the 
whole  term  less  twenty-one  days  at  a  rental  of 
£1,925,  assigned  to  the  defeodauts,  who  were  his 
sub-lessees,  his  reversion  in  the  property  in  con- 
sideration of  £1,000  and  of  a  deed  of  covenant  by 
which  the  defendants  covenanted  to  pay  the  plain- 
tiff the  annual  sum  of  £1,625,  which  was  the  net 
rent  the  plaintiff  had  previously  received  from  the 
property. 

Held,  that  the  defendants  were  right  in  deduct- 
ing income  tax  from  the  annual  payments  as  fall- 
ing within  section  40  of  the  Income  Tax  Act,  1853. 
— Chaj)wiok  v.  Pbabl  Lifb  Assubanob  Co.9 
K.B.D. ;  [1905]  2  K.  B.  507 ;  74  L.  J.  K.  B.  671. 

9.  Income  tax — "  Annual  payment  payable  out  of 
auch  proJUa  or  gains  " — Income  Tax  Act,  1842  (5  & 
6  Vict,  c.  35),  a.  100,  case  1,  r,  4.  Schedule  D,  and 
a,  102— /ncom«  Tax  Act,  1853  (16  &  17  Vict,  c.  34), 
a,  ^O^Customs  and  Inland  Revenue  Act,  1888  (51  & 
52  Vict.  c.  8),  8,  24  (3). — By  an  agreement  between 
the  plaintiffBand  the  def enaants  the  defendants  had 
the  exclusive  right  of  selling  and  manufacturing 
articles  by  a  secret  process,  and  the  defendants 
were  to  pay  to  the  plaintiffs  for  forty  years  £8* 
per  cent  on  the  gross  receipts  of  such  sue. 

The  plaintiffs  resided  abroad  and  were  foreigners, 
and,  before  paying  the  amouot  payable  to  them 
under  the  agreement,  the  defendants  deducted 
income  tax  payable  in  respect  of  the  amount  due 
under  the  agreement. 

Held,  that  the  iooome  tax  was  rightly  deducted. 
— Delaob  v.  Nugokt  Polish  Co.,  K.B.D. ;  92 
L.  T.  682. 

10.  Income  tax — ** Annuity** — Purchase  of  pro^ 
perty — Purchase^money  payable  by  annuity  consisting 
partly  of  interest  ana  partly  of  sinking  fund — 
Exemption  from  income  tax  of  part  of  annuity  con-- 
sitting  of  capital — Basis  of  calcukUion — Income  Tax 
Acts,  1842  {5  Jt  6  Vict.  c.  35),  s.  102,  Schedule  D; 
and  1853  (16  &  17  Vict,  c  34),  Schedule  C.^Bj 
agreements  made  between  the  Bast  India  Company 
and  the  Bast  Indian  Railway  Co.  for  the  con- 
struction of  certain  railways  on  lands  leased  to  the 
rsiliray  compaoy  for  nine^-nine  years  by  the  Bast 
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lodia  Company,  the  Bast  India  Company  were 
empowered  to  purchase  the  railways  at  any  time 
after  the  first  l^enty-flve  years  either  for  a  gross 
sum  or,  at  their  option,  by  payment  of  an  annuity 
for  the  residue  of  the  term  ;  but  as  the  period  of 
the  twenty-five  years  was  about  to  expire  the 
parties  entered  into  a  new  agreement  by  whioh  the 
purchase  of  the  railways  was  to  be  made  by  means 
of  an  annuity  terminable  at  the  end  of  ssTentv- 
three  years  and  payable  half-yearly  by  the 
Secretary  of  State  for  India  to  the  company,  and 
calculated  at  a  specified  rate  of  iatereit  on  a  com- 
muted price  of  £125  per  £100  of  capital  stock, 
which  gaye,  including  a  sum  for  redempton  of 
capital,  a  certain  annuity  for  eadi  £100  stock  so 
commuted,  and  this  annuity  was  made  up,  as  to  part 
thereof,  of  interest  on  the  capital  stock  so  com- 
muted, and  as  to  another  part  thereof,  of  the  sum 
for  the  redemption  of  capital,  being  the  amount 
required  to  be  set  aside  and  inyested  half-yearly  in 
every  year  at  a  like  rate  of  interest  "  in  order  to 
produce  by  means  of  a  sinking  fund  the  capital 
sum  of  £125"  at  the  end  of  the  seventy-three 
years.  This  arrangement  was  sanctioned  by  an 
Act  of  Parliament  and  was  acted  upon,  and  under 
it  the  Secretary  of  State  deducted  and  claimed  to 
deduct  income  tax  from  the  whole  '*  annuity." 

H^d,  upon  the  authority  of  Secretary  of  Stale  in 
Council  of  India  v.  Scohle,  [1903]  A.  C.  299,  that 
the  deduction  should  only  have  been  of  income  tax 
in  retpect  of  so  much  of  the  payment  as  represented 
interest  on  unpaid  capital. — BastTndianBailway 
Co.  V.  Seobbtary  of  Stats  for  India,  C.A.; 
[1905]  2  K.  B.  413. 

11.  Income  tax  —  Aesiifant  master  at  schooU — 
Liability  to  income  tax  on  increase  of  salary — Scheme 
for  provident  fund — Income  Tax  Act,  1842  (5  <fe  6 
Vid.  c  36),  a.  146,  Schedule  E.— Under  a  provident 
fund  scheme  for  the  year  1900  at  Dalwi(&  College 
it  was  provided  that  with  respect  to  assistant 
masters  that  the  following  increase  of  saluies 
'  should  be  granted  from  the  date  on  which  the 
scheme  came  into  operation,  subject  to  certain 
conditions :  "  (a)  Assistant  masters  havit  g  not  less 
than  five  years*  but  less  than  fifteen  years'  service 
an  increase  of  5  per  cent.;  (&)  assistant  masters 
having  not  less  than  fifteen  years'  service  and  over 
an  increase  of  7^  per  cent. ;  (c)  a  further  addition, 
equal  in  amount  to  the  above  sums,  to  be  granted 
from  the  same  date  to  the  assistant  masters  alluded 
to  in  (a)  and  (6)  subject  to  certain  conditions."  All 
assistant  masters  were  required  to  become  members 
of  the  fnnd  at  the  expu^on  of  five  years  from 
their  respective  appointoients.  The  whole  of  the 
above  increases  of  salary  were  not  to  be  paid  to  the 
masters,  but  to  be  retained  by  the  governors  and 
accumulated  at  compound  interest  for  the  purpose 
of  forming  the  said  provident  fund. 

Among  the  conditions  to  which  the  above 
increases  of  salary  were  subject  were  that  assistant 
masters  having  less  than  ten  years'  service  who 
might  resign  their  appointments,  or  from  any  other 
cause  than  ill-health  cease  to  belong  to  the  coUege, 
should  be  entitled  to  receive  the  total  incrense 
sanctioned  by  (a)  and  the  accumulations  thereof, 
but  should  not  receive  the  additional  increase  sanc- 
tioned by  (c)  or  the  accumulations  thereof.  In  the 
event  of  any  such  assistant  master  retiring  from 
ill-health  the  governors,  in  addition  to  the  increase 
sanctioned  by  (a),  might  grant  him  the  fur^er  5 
per  cent,  sanctioned  by  (c)  and  the  accumulations 
thereof.  Masters  of  over  ten  years'  service  were  to 
receive  on  retirement  before  the  age  of  sixty  the 
total  sum  due  under  (a)  or  (5)  and  (c)  with  accumu- 
lations. Masters  removed  for  misconanct  or,  having 


been  guilty  of  mllMonduct,  allowed  to  resign 
not  entitled  to  receive  the  increase  sanoticmed  by  (c) 
or  accumulations  thereof.  Any  additional  increaae 
under  (c)  remaining  unissued  was  to  be  credited  to 
the  fund  for  exceptional  cases. 

Held,  that  the  true  effect  of  the  scheme  was  to 
add  the  sums  specified  in  both  (a)  and  (c)  to  tba 
salary  of  assistant  master ;  and  that  the  respoodeBt* 
an  assistant  master,  was  liable  under  section  146, 
Schedule  E,  of  the  Income  Tax  Act,  1842,  to  pay 
income  tax  on  that  addition  to  his  salary. — S3CY*rs 
V.  Stkbtton,  K.B,D.,  288 ;  90  L,  T.  766. 

12.  Income  tax — Collections  in  ckureh'^Ineome  Tax 
Aa,  1853  (16  &  17  Vict  c  34),  SchedmU  £.— PortioM 
of  collections*  made  in  a  church  were  paid  to  the  in- 
cumbent. They  were  paid  to  him  by  reason  ci  kss 
being  incumbent,  but  they  would  not  have  been 
paid  to  him  if  he  had  not  been  poor. 

Held,  that  he  was  not  assessable  to  income  tsK 
in  respect  of  the  amount  so  received. — ^Tusxov  «. 
Cooper,  K.B.D.  ;  92  L.  T.  863. 

13.  Income  tax — Company  resident  in  the  United 
Kingdom^Income  Tax  Act,  1853  (16  A  17  Viet^t. 
34),  s.  2,  Schedule  2>. — A  company  was  registared  in 
G.  West  in  Cape  Colony  as  a  limited  oompany,  and 
as  an  incorporated  oompany,  but  was  never  regis- 
tered in  the  United  Kmgiom. 

By  the  articles  of  association  it  was  provided  thai 
the  head  office  should  be  in  E.  in  Cape  Ocdony,  or 
in  such  other  place  or  country  as  the  directors  aliovld 
think  fit  The  company  had  offices  both  at  K.  aad 
L. ;  but  the  head  office  was  in  K.,  and  all  i 
of  shareholders  were  held  at  K. 

The  company  owned  or  was  interested  in  < 
diamond  mines  and  mining  and  other  property  in 
S.  A.  The  profits  of  the  oompany  were  chiefly  saade 
by  the  raising  and  sale  of  diamonds  to  a  ayndioats, 
with  whom  the  oompany  had  a  series  of  oontraeAs. 
Theie  contracts  were  negotiated  and  executed  in  K, 
and  the  above  firms  were  all  described  as  of  L. 

The  management  of  the  bunness  and  the  oootral 
of  the  company  were  vested  in  three  life  gOfeuMJie 
or  permanent  directors  and  sixteen  ordinary  direa- 
tors,  and  the  articles  of  association  provided  that 
four  at  least  of  the  directors  should  reside  m 
Bnglsnd.  Weekly  meetings  of  directors  were  keld 
at  the  L.  offices  and  also  at  the  K.  offioas, 
proceedings  being  regulated  by  bye-laws  whkk 
had  been  drawn  up  in  L. 

The  average  attendance  in  L.  was  largely  m 
excess  of  the  average  attendance  in  K.  There 
was  no  instance  of  the  vote  of  the  K.  direotors 
tuning  a  minority  in  L.  into  a  majority  er 
negativing  the  deosion  of  the  L.  board.  IWe 
diroctors  in  L.  appointed  four  committees — via^, 
the  finance,  the  diamond,  the  machinery,  and  tke 
dynamite — to  act  in  L.  Various  matters  o< 
considerable  magnitude  were  arranged  and  oarned 
out  by  the  L.  direotors  and  the  committees.  The 
genersl  aocounts  of  the  company  were  kept  at  K^ 
and  the  balance-sheets,  induding  the  anditsd 
returns  of  the  L.  office,  were  drawn  up  thwe,  and 
then  submitted  to  all  the  direotors  of  tne  < 
for  approval. 

Held,  that  the  company  was  a  person  _ 

in  the  Umted  Kingdom  at  L.,  and  liable  to  be 
assessed  under  section  2  of  the  Income  Tax  Aet, 
1853.  Schedule  D,  par.  1,  on  the  whole  of  the  aooasl 
profits  or  gains  arising  or  accruing  from  its  tiada» 
whether  carried  on  m  the  United  Ejngdom  or 
elsewhere.— Db  Bssrs  Coksolidatxd  Mnns  v. 
Howe,  K.B.D. ;  92  L.  T.  388, 

14.  Income  tax — Deduction  of  tax — InSereet  on 
stock — Land  charged  with  payment  of  itUered — Bigkt 


Weekly  Repozter,  Sept.  16, 1906.] 

73  Inland  Rev$nue. 


DIGEST. 


.Inland  Revenust 


74 


io  deduct  tax  paid  on  annual  value  of  land — "  Payable 
out  o/profiU  or  gains  brought  into   charge  ** — Income 
Tax  Act,  1842  (5  <6  6  Vict.  c.  35),  a.  60.  Schedule  A, 
No,  2V,,  r,  10;  a.  102  ^Cmtome  and  Inland  Bevenue 
Ad,  1888  (51  &  52  Vid.  c.  8),  $.  24,  euh-eedion  3.— 
The  Londoii  Ooonty  Ooonoll  raised  money  on  loan 
by  the  creation  and  issue  of  Metropolitan  Consoli- 
dated Stook,  which  itook  and  the  dividends  thereon 
were  charged  on  the  lands,  rents,  and  property  of 
the  oonncil,  and  in  addition  the  stockholders  had 
the  security  of  the  rates.    The  council    were  in 
receipt  of  an  annual  income  of  £837,000  in  cash, 
-consisting  of  rents  and  interest  on  loans,  on  which 
income  tax  was  paid  under  Schedules  A  and  D  of 
the  Income  Tax  Acts,    They  were  also  possessed  of 
land  and  buildings,  which  tbey  occupied  themselves, 
of  the  annual  value  of  £118,000,  and  on  this  annual 
value  they  paid  income  tax  under  Schedule  A. 
The  annual  interest  on  the  Metropolitan  Consoli- 
dated Stock  was  £1,371,000.    The  council  used  the 
whole  of  their  cash  income  of  £837.000  towards  the 
payment  of  this  interest,  and  they  made  up  the 
deficiency  out  of  the  rates.    On  paying  the  interest 
to   the   stockholders  tbey  deducted   income   tax 
thereon. 

Held*  that  the  council  were  entitled  to  retain  for 
their  own  use  so  much  of  the  income  tax  thus 
-deducted  as  would  recoup  them  not  only  the  tax 
which  had  been  paid  on  the  sum  of  £837,000,  but 
alio  the  tax  which  they  had  paid  on  the  sum  of 
JBl  18,000,  the  annual  value  of  the  lands  and 
buildings  occupied  by  them. 

Judgment  of  CbanuAll,  J.  ([1904]  2  K.  B.  635), 
affirmed. — ^Attobney-Gbnbbalv.  London  County 
Council,  C.A.,  677 ;  [1905]  2  K.  B.  375. 

15,  In  come  tax — Dedudiona — *  *  Diabureemente  eocdu  - 
^vely  laid  out  for  the  purposes  of  such  trade** — 
Income  Tax  Acts,  1842  (5  cfe  6  Vid.  c.  35),  s.  100, 
iMsea  1  and  2.  r.  1 ;  and  1853  (16  &  17  Vict,  c.  34), 
Schedule  D, — By  section  100,  ca^es  1  and  2,  r.  1,  of 
the  Income  Tax  Act,  1842  (5  &  6  Vict  c  35),  it  is 
laid  down  that  "no  sum  shall  be  set  against  or 
deducted  from,  or  allowed  to  be  set  against  or 
-deducted  fiom,  such  profits  or  gains  for  any  dis- 
bursements or  expKBuses  whatever,  not  being  money 
wholly  and  exdusiyely  laid  out  or  expended  for  the 
purposes  of  such  trade,  manufacture,  adventure,  or 
oonoem."  To  fa)l  within  the  terms  of  this  rule  it 
is  neoessary  that  the  expenses  be  incurred  for  the 
purpose  of  earning  the  profits  of  the  trade,  manu- 
facture, adventure,  or  concern ;  the  expenses  must 
not  come  out  of  the  profits  siter  they  have  been 
earned. 

A.  9  an  innkeeper,  in  an  action  brought  against 
him  for  negligence,  whereby  B.,  a  guest  at  ti^e  inn, 
was  inJTured,  was  obliged  to  pay  damages  and  costs. 
In  eatimating  the  profits  for  income  tax  purposes. 

Held,  A.  was  not  entitled  to  deduct  from  the 
year's  profits  the  damages  and  costs  so  paid,  as 
beings  an  expense  wholly  and  exclusively  incurred 
for  the  purpose  of  carrying  on  the  inn. — Stboko  v. 
WOODIFIELD,  C.^.,  625;  [1905]  2  K.  B.  350;  74 
li.  J.  K.  B.  702. 

16.  Income  tax — Exemption — Company — Inanne 
Tax  Act,  1842  (5  ife  6  Vid,  c.  35),  s,  163— Knonce 
Act^  1894  (57  &  58  Vict  c.  30),  s.  34.— A  company 
incorporated  under  the  Companies  Act  is  not  entitled 
to  dsom  exemption  from  income  tax  under  section 
163  of  the  Income  Tax  Act,  1842,  and  section  34  of 
the  Finance  Act,  1894,  on  the  ground  that  its 
ag^g^gate  annual  income  does  not  exceed  £160. — 
Mti«ah  v.  Mabkbt  Habbobouoh  Adyebtisbb  Co., 
K.B.D,,  478;  [1905]  1KB.  708;  74  L.  J.  K.  B. 
205 ;  92  L.  T.  94. 


17.  Inoome  tax^Inhabited    house   duiy^^Exemp^ 
tions — Home  for  persons  in  reduced  circumstances — 
Home    not   self-supporting — **  A  Imshouse  " — *  *  House 
provided  for  the  reception  or  relief  of  poor  persons  " — 
Income  Tax  Ad,  1842  (5  cC;  6  Vict,  c.  35).  s.  61,  r.  6 
—House  Tax  Ad,  1808  (48  Geo,  3,  c.  55),  Schedule  B, 
ExtmptionSi  case  4.— An  institution  was  founded 
and  conveyed  to  trustees  in  fee  simple  as  a  home 
for  ladies  in  reduced  circumstances.    Ladies  to  be 
eb'gible  for  admission  to  the  home  were  required 
to  be  fifty  years  of  age  or  upwards ;  and  they  were 
to  be  possessed  or  in  the  actual  eDJn3rment  of  a 
fixed  yearly  income  of  not  less  than  £25  and  not 
more    than   £55,  with   power  to  the   board   of 
management  to  vary  these  amounts.    Each  inmate 
was  to  be  entitled  to  the  use  of  the  common  room 
or  rooms   with   the   other  inmates  aod   to   the 
exclusive  use  of  one  or  two  rooms,  unfurnished,  as 
should  ftK>m  time  to  time  be  assigned  to  her,  and 
was  to  be  supplied  with  coals,  gas,  and  attendatice 
free  of  cost ;  but  each  inmate  was  to  provide  her 
own  furniture,  food,  clothing,  washing,  and  medical 
attendance ;  but  the  food  was  cooked  and  served 
by  the   staff.    The  founder  furnished  the  home 
generally  with  the  exception  of  the  rooms  exclu- 
sively used  by  each  inmate,  which  were  furnished 
by  such   inmate,  and  the  founder  provided  the 
cooldng  and  household  utensils,  and  the  trustees 
maintained  the  same.    The  income  of  the  endow- 
ment fund  was  applied  in  paying  the  salaries  of 
the  staff,  rates,  repairs,  up-keep  of  fabric  and  of 
cooking  and  household  utensils,  and  in  providing 
gas  and  coals  for  the  inmates  and  staff.   There  were 
no  subscriptions  to  the  home  from  the  public. 

Held,  tl^t  the  institution  was  an  **  almshouse  " 
within  the  meaning  of  section  61,  No.  6,  of  the 
Income  Tax  Act,  1842,  and  was  thereby  entitled  to 
exemption  from  income  tax  under  Schedule  A  of  that 
Act;  and,  further,  that  it  was  a  "house  provided 
for  the  reception  or  relief  of  poor  persons  "  within 
the  meaning  of  48  Gbo.  3,  c.  55,  Schedule  B,  Exemp- 
tions, case  4,  and  was  thereby  exempt  from 
inhabited  house  duty.— Home's  Tbustsbs  v. 
AwDERSON,  K.B.D, ;  91  L.  T.  457. 

18.  Income  tax — Loss  in  any  trade,  <fcc. — Adjust-' 
ment  of  liability — Certiorari. — By  section  23  of  the 
Customs  and  Inland  Bevenue  Act,  1890,  *' Where 
any  person  shall  sustain  a  loss  in  any  trade, 
manufacture,  or  concern,  or  profession,  employ- 
ment, or  vocation  ...  it  shall  be  lawful  for 
him  ...  to  apply  to  the  commissioners  .  .  . 
for  an  adjustment  of  his  liability  by  reference  to 
the  loss  and  to  the  aggregate  amount  of  his 
income.    .    .    ." 

Held,  that  this  does  not  apply  to  a  particular 
loss  in  ascertaining  the  profits  of  a  particular 
business  which  has  occurred  in  the  course  of  the 
business,  but  to  a  general  loss  resulting  from  the 
business — that  is,  a  loss  as  the  total  result  of  the 
business  operations.  The  commissioners  under 
section  23  ought  to  consider  the  aggregate  income 
of  the  person;  then  whether  he  has  sustained  a 
loss  in  any  trade,  manufacture,  &c. ;  and  if  so, 
what  is  a  proper  sidjustment  of  his  liability  to  pay 
income  tax  by  reference  to  that  loss. 

Held,  furUier,  on  the  facts,  that  it  was  not  shown 
that  the  commissioners  of  income  tax  had  acted 
outside  their  jurisdiotion  by  considering  a  wrong 
question.  If  commissioners  of  income  tax  pur- 
porting to  act  under  section  23  of  the  Act  of  1890 
consider  a  wrong  question  altogether,  then  their 
decision  can  be  dealt  with  by  a  writ  of  certiorari, 
but  if  they  consider  the  right  question  the  court 
cannot  interfere  by  certiorari,  even  although  they 
may  have  gone  wrong  in  point  of  fact  or  of  law. — 
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Bbx  v.  CoMiassiONERS  OF  Inoomb  Tax  fob  thb 
City  of  Londok,  K.B,D.  ;  91  L.  T.  94. 

19.  Income  tax — Minister — Orant  from  stipend 
augmentcUion  fund — Annual  proJUa  or  gains  arising 
or  accruing  from  any  profession  or  vocation — Income 
Tax  Act,  1853  (16  d;  17  Vict.  c.  34),  a.  2,  Schedule  Z>.— 
The  appellant,  a  mioifter,  reoeiyed  a  tipnait  from 
the  Mmistera'  Stipend  Aagmentation  Fand,  which 
was  Yeeted  in  tnutees  and  managed  by  a  com- 
mittee, who  were  to  apply  the  fund  towardt  the 
augmentation  of  the  stipends  of  sach  ministers  aa 
they  should  select.  Grants  could  only  be  made  for 
the  current  year,  and,  in  making  such  grants, 
particular  reeard  was  to  be  paid  to  the  state  and 
condition  of  the  oongre^^tion  and  to  their  ability  to 
make  adequate  proyision  for  their  minister,  and 
consideration  was  paid  to  the  applicant's  priTate 
income  as  well  as  the  stipend  received  from  his 
congregation,  his  age,  training,  and  length  and 
▼alue  of  his  services.  The  grants  ceased  at  the 
recipient's  death,  resignation,  or  removal  to  another 
place,  and  any  portion  of  the  grant  unpaid  was  not 
paid,  nor  was  any  part  pdd  to  his  successor. 

Held,  that  the  appellant  was  not  liable  to  pay 
income  tax  under  section  2,  Schedule  D,  of  the 
Income  Tax  Act,  1853,  on  the  amount  received  by 
him  as  a  grant  from  this  fund. — POYimNa  v. 
Paulkneb,  K.B.D.  ;  92  L.  T.  383. 

20.  Income  tax — Person  resident  in  the  United 
Kingdom  —  Company  registered  abroad  —  Business 
carried  on  from  London — Income  Tax  Act,  1853  (16 
<£r  17  Vic^.  c.  34),  a.  2,  Schedule  D. — A  company, 
re^tered  abroad,  but  not  registered  in  the  united 
Kmgdom,  which  in  fact  carries  on  its  business 
through  a  board  of  directors  from  a  head  office  in 
London,  is  resident  within  the  United  Kingdom, 
and  is  assessable  to  income  tax  under  section  2, 
Schedule  D,  paragraph  1,  of  the  Income  Tax  Act, 
1853,  upon  the  whole  of  the  profits  of  its  business, 
wheresoever  those  profits  are  made. — GK>bbtz  &  Co. 
V.  Bell,  KB.D.,  64  ;  [1904]  2  K.  B.  136  ;  73  L.  J. 
K  B.  448  ;  90  L.  T.  675. 

21.  Income  tax — Profits — Trade  carried  on  abroad 
— Exhaustion  of  nitrate  grounds — Deduction — Income 
Tax  Acts,  1842  (5  cfc  6  Vict  c.  35).  «.  100,  Schedule 
D,  case  1,  rr.  1,  3;  and  1853  (16  <fc  17  Vict.  c.  34), 
a.  2,  Sch&iuleD. — k  company  registered  and  having 
its  head  office  in  England  purchased  nitrate  grounds 
abroad.  The  business  of  the  company  was  to  manu- 
facture nitrates  and  iodine  from  the  caUohe  which 
was  dug  up  from  the  surface  of  the  nitrate  grounds. 
The  chief  value  of  the  grounds  consisted  in  the 
caliche,  and  when  that  had  been  worked  out  the  land, 
machinery,  and  plant  would  be  of  little  value.  The 
exact  amount  of  caliche  used  by  the  company  in 
any  year  could  be  ascertained  without  difficulty. 
In  assessing  the  profits  of  the  company  to  income 
tax  under  Schedule  D  of  the  Income  Tax  Acts  the 
company  claimed  a  deduction  in  respect  of  the  cost 
of  the  raw  material  caliche  as  being  a  disbursement 
or  expense  for  the  purpose  of  their  trade. 

Held,  that  the  csliche  represented  capital  of  the 
company,  and  that  the  exhaustion  of  the  caliche 
was  in  the  nature  of  exhausted  capital  for  which  no 
deduction  was  allowable. 

Judgment  of  Chanuell,  J.  {ante,  p.  23,  [1904]  2 
K.  B.  666),  affirmed.— AuAiTZA  Co.  v.  Bkll.  C,A., 
257  ;  [1905]  1  K.  B.  184  ;  74  L.  J.  K.  B.  219  ;  92 
I*.  T.  184. 

22.  Inhabited  house  duty — DweUing-house— Occupa- 
tion— Furnished  houte  not  lived  in  during  year  of 
assessment^House  Tax  Act,  1851  (14  &  16  Vict,  c 
36),  s.  1. — Where  the  owner  of  a  dwelling-house 


keeps  it  furnished  and  readv  for  habitaiioii  as  a 
dweUing-house  he  is  chargeame  to  inhabited  hooss 
duly  in  respect  thereof  under  section  1  of  the  Host 
Tax  Act,  1851,  notwithstanding  the  fact  that  dnrnf 
the  year  of  assessment  no  person  has  aotoally  liied, 
dwelt,  or  slept  in  such  house. — Sxith  v.  Dauhit, 
K.B.D.,  254;  [1904]  2  E.  B.  186;  73  I«.  J.K.& 
646;  90L.  T.  760. 

23.  Inhabited  house  duty — ExempUons^DwdHk^ 
house  and  offices — Communication  by  doors  on  grsmi 
floor — Tenements  occupied  solely  for  business  purpms 
— House  ^*  divided  and  let  in  different  tenementi^^ 
Stables— Houte  Tax  Ad,  1808  (48  €ho.  3,  c  55], 
Schedule  B.  rr.  2,  3— Customs  and  Inland  Bevent 
Act,  1878  (41  &  42  Vict.  c.  15),  s.  13.— Tne  appelkai 
was  the  owner  of  a  block  of  buildings,  oonsisting  of 
a  house,  offices,  and  stables,  the  offices  being  diiSsd 
perpendicularly  from  the  residential  portioQ  bf  s 
wall  i^erced  ov  two  doorways  on  the  ground  floot 
The  appellant  let  the  residential  portion  at  a  ftzid 
annufld  rental  to  his  sister,  who,  with  her  t*» 
servants,  had  the  exduiive  uie  of  two  sepenti 
entrances  to  the  main  street,  but  she  did  not  bm 
any  portion  of  the  offices.  The  part  naed  as  oftees 
was  verbally  let  to  a  firm  of  soboiton  of  which  tke 
appellant  was  the  senior  partner,  and  they  hsd  tk 
exclusive  use  of  a  separate  entranoe  from  the  oaia 
street  by  which  the  offices  were  entmred,  and  tit 
door  of  which  was  locked  from  the  oatiide  wka 
a)l  had  left  the  offices.  The  staUea  m  the Tsidst 
the  rear  were  let  to  a  separate  tenant  at  a  ixtd 
annual  rent,  and  they  had  a  separate  entraoos  bom 
another  street  to  which  they  fronted. 

The  arrangement  made  l)etween  the  appsKhsi 
and  the  occupier  of  the  residential  portioQ  wis  tfast 
the  servants  kept  by  her  should  dean  the  officii  of 
the  firm,  and  the  servants  were  engaged  to  do  tkit 
cleaning  as  well  as  their  duties  in  the  leiMuiiHri 
portion,  and  the  firm  paid  to  such  oooopiff  tit 
wages  of  one  of  the  servants.  The  only  coiiiniwi- 
cation  between  the  residential  portion  and  the  ofifli 
portion  was  by  two  doors  on  the  ground  floor,  ssd 
through  these  doors  the  servants  passed  aiul  reosBid 
to  dean  the  offices.  The  occupier  of  the  iieiiioBfiil 
portion  had  the  key  of  these  doors,  wbicdi  tiks  eoatf 
lock  and  bolt  from  the  inside,  but  not  so  ss  ti 
prevent  the  servants  from  passiog  through  to  tk 
offices,  and  she  had  the  sole  right  to  disnoi  th» 
servants,  who  lived  and  slept  in  the 


poition.  The  appellint  himself  did  not  oocafiy  tm 
part  of  the  premises,  which  were  separately  ttm 
to  poor  rate  in  the  names  of  the  three  tenaata. 

Held,  that  the  house  was  not  sepaxiitdy  "Ist  ■ 
different  tenements  "  within  the  meaning  of  mc6tn 
13,  sub-section  1,  of  the  Oustoms  and  bhai 
Bevenue  Act,  1878;  and  that  the  bmldiag,  eoa- 
sisting  of  the  dwelling-house  and  the  ofiioM,  iaemd 
one  house  chargeable  in  one  eumulo  sum  to  tnhsMtoi 
house  duty  under  the  House  Tax  Act,  1806,  btf 
that  the  stables  did  not  form  part  of  ttie  hoeMivi 
were  exempt— Knight  v.  Maiclst.  K.BJ>,  ;  ^ 
L.  T.  506. 

24.  Land  tax — Public  underground  lavaieries  fir- 
vided  and  maintained  by  sanitary  authoHty  Lsti 
Tax  Act,  1797  (38  Geo.  3,  c.  5),  s.  4--Puhlie  Hs^ 
(London)  Act,  1891  (54  &  55  Vict,  c  76),  m.  44,  ^- 
A  metropolitan  borough  ooundl,  aetin|^  aa  saatef 
authority,  provided  and  maintained  a  noabv  d 
public  lavatories  and  sanitary  convMnencea  ia  v«" 
suance  of  section  44  of  the  Publio  Health  (Loaaii 
Act,  1891.  The  lavatcnies  and  ooownieneei «» 
constructed  under  the  surface  of  the  pahfio  sfai* 

Held,  by  OoUios,  M.B.,  and  8tir!i«ek  U- 
(Mathew,    L.J.,   dissenting),    that    the 
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ooimoil  were  liable  to  be  charged  with  land  tax  in 
respect  of  the  laTatories  and  coDYenienoes. 

Judgment  of  Wright,  J.  (52  W.  B.  350,  [1904]  1 
K.  B.  19),  reverted.— WxsTMiNSTBB  Cobpobation 
V.  JomraoN,  C.A.,  4;  [1904]  2  K.  B.  737;  73 
L.  J.  K.  B.  774;  91  L.  T.  334. 

25.  Lieeneetodeal  in  pkUe — Saleof  packeU  of  tea  with 
coupona — Coupofia  eniitiing  purchaser  to  plate  a»  prize 
—Bevenue  Act,  1867  (30  dr  31  Vict.  c.  90),  8.  3.— Sec- 
tion  3  of  the  Bevenae  Act,  1867,  proyides  that  all 
personf  who  deal  in  plate  without  haviog  in  force  a 
proper  licence  authorizing  them  to  do  so  shall  be 
UaUe  to  a  penalty.  The  appellants,  a  firm  of  tea 
merchants,  sold  packets  of  tea,  each  packet  contain- 
ing a  coupon,  and  they  adyertised  that  they  would 
give  away  (inter  alia)  articles  of  plate  as  prizes  in 
exchange  for  the  largest  number  of  coupons  sent  in 
to  them  durinff  a  certain  period. 

Held,  that  Vii»  was  a  dealing  in  plate  within  the 
meaning  of  section  3  of  the  Act  of  1867. — SooTT  v. 
Solomon,  K.B.D.,  459;  [1905]  1  K.  B.  577;  74 
li.  J.  K.  B.  262 ;  92  L.  T.  325. 

26.  Stamp  duty — Agreement  hy  county  council  tvith 
dietrict  council  to  maintain  main  roade — Proper  stamp 
on — Agreement  made  "  pursuant  to  the  Highway  Acts 
— **  Deed  of  any  kind  not  described  in  schedule  " — 
Local  Government  Ad,  1888  (51  <6  52  Vict.  e.  41),  s,  11, 
euh-sedions  1,  4— 5(amp  Act,  1891  (54  ik  55  Vict.  c. 
39),  Schedule. — ^When  a  county  councii  make  an 
agreement  under  seal  with  a  district  council  under 
section  11,  sub-section  4,  of  the  Local  Gk>vemment 
Act,  1888,  fortherepairinp^,  maintainin|^,  and  keep- 
ing in  repair  main  roads  m  their  district,  such  an 
agreement  is  not  an  agreement  *'  made  or  entered 
into  pursuant  to  the  Highway  Acts  for  or  relating 
to  the  making,  maintaining,  or  repairing  of  high- 
ways "  within  the  meaning  of  the  schedule  to  the 
Stamp  Act,  1891,  which  would  require  a  6d.  stamp, 
but  comes  within  the  headiug  m  tiiat  schedule, 
**  Deed  of  any  kind  whatsoeyer  not  described  in  this 
schedule,"  and  therefore  requires  a  10«.  stamp. — 
SoTTTHAHFTOir  GoxnTTT  OouKoni  V.  Inland 
BsvxNUB  OoMMissiONEBS,  K.B.D. ;  92  L.  T.  364. 

27.  Stamp— Asseni  cf  executor — Conveyance  of  pro* 
perty—Land  Transfer  Act,  1897  (60  <fc  61  Via.  c  65), 
s.  3Stamp  Act,  1891  (54  <fc  55  Viet.  c.  39),  s.  62.— 
An  assent  in  writing  msde  under  the  hand  but  not 
under  the  seal  of  an  executor  to  a  deyise  of  real 
estate  by  his  testator,  pursuant  to  sectiou  3,  sub- 
section 1,  of  the  Land  Transfer  Act,  1897f  is  not 
liable  to  duty  as  a  oonyeyacce  or  transf^^r,  as  being 
yrithin  the  meaning  of  section  62  of  the  Stamp  Act, 
1891,  '*  an  instrument  whereby  any  property  on  any 
oocssion,  except  a  ssle  or  mortgage,  is  transferred 
to  or  yested  in  any  person."  —  Ebmp  v.  Inland 
BXYENUB  COMMISSIONSBS,  K.B.U.,  479;  [1905] 
1  K.  B.  581 ;  74  L.  J.  K  B.  112 ;  92  L.  T.  92. 

28.  Stamp-^Conveyance  on  sale — Land  sold  for 
lump  sum  and  annual  payment  bv  purchaser  to  vendor 
— AnnucU  payment  made  by  purchaser  in  consideration 
of  vendor  paying  tithe — Whether  annual  payment  is 
**  part  of  the  consideration  for  conveyance  on  sale  '* — 
Stamp  Act,  1891  (54  d;  55  Vict,  c  39),  s.  56,  sub- 
section  2 ;  Schedule,  *'  Conveyance  on  Sale.** — The 
owners  in  lee  simple  of  a  certain  |>iece  of  laud 
offered  the  land  lor  sale  in  lots  as  a  building  estate, 
and  by  an  indenture  which  recited  that  the  yendors 
had  agreed  with  the  purchaser  for  the  sale  to  him 
of  a  certain  lot  or  piece  of  the  land  lor  the  sum  of 
£50,  the  yendors  granted  the  lot  to  Uie  purchaser 
In  fee  simple  in  coneideration  of  the  sum  of  £50 
then  paid  c^  the  purchaser  (amongst  other  con- 
ditions), subject  to  and  charged  wi&  the  payment 


to  the  yendors  and  their  assigns  of  the  annual  sum 
of  Is.,  in  accordance  with  a  stipulation  proyiding 
that  the  piece  of  land  thereby  conyeyed  was  in  con- 
sideration of  the  yendors  paying  the  whole  of  the 
tithe  in  respect  of  the  land  of  which  the  plot  formed 
part,  subjected  to  and  charged  with  the  payment 
to  the  yendors  of  the  perpetual  sum  of  Is.  per 
annum;  and  the  purchaser  for  himself  aod  his 
assigns  coyenanted  to  make  this  annual  payment  of 
Is.  to  the  yendors  and  to  perform  the  other  stipula- 
tions of  the  agreement.  The  payment  of  the  Is. 
was  in  consideration  of  the  yendors  paying  the 
whole  of  the  tithe.  In  assessing  the  stamp  duty 
upon  the  indenture. 

Held  (affirming  the  decision  of  the  commissioners), 
that  the  annual  payment  of  Is.  per  annum  was 
part  of  the  consideration  for  the  lale ;  that  the  con- 
sideration for  the  sale  was  tiierefore  the  £50  plus 
the  annual  sum  of  Is.,  and  that,  hariug  regard  to 
section  56,  sub-section  2,  of  the  Stamp  Act,  1891, 
the  whole  consideration  for  the  sale  was  £50  plus 
Is.  multiplied  by  twenty-— namely,  £51,  and  that 
the  indenture  was  to  be  stamped  as  a  conyeyanee 
on  lale  for  a  coosideration  of  £51— namely,  with  a 
stamp  of  7s.  6d. ;  but  that  eyen  if  the  annoal 
payment  was  not  part  of  tiie  consideration,  the 
stipulation  to  pay  it  would  be  a  separate  collateral 
coyenant  which  would  require  to  be  stamped  as 
such.— Mabtin  v.  iNUum  Bsvsnub  Ooh- 
HissiONBBS,  K.B.D. ;  91  L.  T.  453. 

29.  Stamp-^Conveyance  on  sale — Purchau-money 
partly  in  cash  and  partly  by  shares  inlneuf  company— 
Part  of  sJiare  capital  only  issued — Estimated  value  of 
amount  that  might  be  raised  by  shares — Stamp  Act, 
1891  (54  <fc  55  VicL  c.  39),  ss.  56  (2),  57,  59  (1).— 
A  company  agreed  to  sell  its  undertaking  to  a  new 
company  in  consideration  of  a  definite  sum  payable 
partly  in  cash  and  partly  in  shares  in  the  new  com- 
pany. It  was  further  agreed  that  the  profits  of  the 
new  company  in  respect  of  each  year  should  be 
applied,  first,  in  paying  a  cumulatiye  diyidend  of 
5  per  cent,  upon  any  shares  for  the  time  being 
issued  by  the  new^  company;  and,  secondly,  in 
paying  to  the  yendor  company  "  as  a  further  piurt  of 
the  consideration  for  the  said  sale  such  a  sum  as 
shall  be  equal  to  a  diyideod  of  3  per  cent,  for  such 
year  on  the  amount  for  the  time  being  paid  up  on 
such  of  the  original  ordinary  share  capital  •  .  • 
in  the  new  company  as  shall  for  Hie  time  being 
haye  been  issued  by  the  new  company." 

Held,  that  this  latter  sum,  though  payable  on  a 
contingency,  must  be  brought  into  account  for  the 
purpose  of  increasing  the  ad  valorem  duty  payable 
in  respect  of  the  consiileratioa  for  the  sale. — 
Undergbound  Elbotuio  Bailways  v.  Inland 
Bbybnub  Oommissionsrs,  C,A.,  325;  [1905]  1 
K.  B.  174;  74  L.  J.  K.  B.  200;  92  L.T.6. 

ZO.  Stamp—'' Marketable  security  **^'*  Given  in 
substitution  for  a  like  security  " — Debentures  in 
different  companies  Stamp  Act.  1891  (54  ik  55  Vict, 
c.  39),  Schedule,  ''Marketable  SecuHty,*'  sub-head  4. 
-—The  debenture-holders  in  a  company  registered 
in  Bogland  under  the  CSompsnies  Acts  agreed  to 
accept,  in  satisfaction  of  the  liability  of  the  company 
under  the  debentures,  debentures  for  an  equiyalent 
amount  in  a  company  to  be  incorporated  under  the 
laws  of  an  Buglidbi  colony  for  the  purpose  of  taking 
oyer  the  assets  and  liabihties  of  the  niogliih  com- 
pany. The  colonial  company  was  duly  incorporated, 
and  the  debenture-holders  deliyered  up  the  deben- 
tures of  the  Buglish  company,  aod  in  lieu  thereof 
receiyed  debentures  of  the  colonial  company. 

Held,  that,  inasmuch  as  the  parties  were 
different,  the  debentures  of  the  colonial  company 
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were  not  **  given  in  substitntion  foi  a  like  leomity  " 
within  the  meaninff  of  the  Stamp  Act,  1891, 
Sohednle,  "  Marketable  Secnrity/'  sob-head  4,  and 
were  therefore  chargeable  with  utamp  daty  at  the 
rate  of  Is.  for  every  £10.— Mount  Ltbll  Minino 
AND  Railway  Co.  v.  Inland  Bevjcnite  Com- 
MISSI0NEB8,  a  A.,  225 ;  [1905]  1  K.  B.  161 ;  74 
L.  J.K.B.  4;  92L.T.  134. 

31.  Stamp — Old  age  endowment  with  life  cueurance 
— Policy  of  life  in$urance— Stamp  Ad,  1891  (64  d: 
55  Vict,  c  39),  s.  98. — By  an  instrument  headed 
**  Old  Age  Eudowment  with  life  Aseoranoe  "  an 
insurance  company  agreed,  in  ooniideration  of  a 
weekly  premium  until  the  assmel  should  attain  the 
age  of  sixty-fiye  or  during  the  life  of  the  assured, 
to  make  one  or  other  of  the  following  payments 
aooording  to  the  event  which  h»ppen^:  "(1)  If 
the  assured  shall  attain  the  age  of  sixty-five  vearSi 
then»  upon  proof  .  .  ,  the  company  shall  pay 
to  the  assured  such  sum  as,  accordiog  to  the  age  of 
the  assured  at  entry,  is  ascertainable  from  the 
tables,  or  (2)  in  the  alternative,  if  the  assured  shall 
die  under  the  age  of  sixty-five,  then  upon  proof 
.  •  •  the  company  shall  pay  to  the  executm  or 
administrators  of  the  assured  the  sum  of  £30/' 
subject  to  certain  conditions. 

Held,  that  the  instrument  was  a  policy  of  life 
insurance  "  within  the  meaning  of  sec^n  98, 
sub-section  1»  of  the  Stamp  Act,  1891,  and  should 
be  stamped  as  such,  and  not  under  the  heading 
'Mortgage,  Bond,  Debenture,  Covenant.'" — 
Pbttdkntial  Absttbanoe  Co.  V.  Inland  Bbysntjb 
CoMMissiONBBS,  K.B.D.,  108 ;  [1904]  2  K.  B.  658; 

73  L.  J.  K.  B.  734 ;  91  L.  T.  520. 

32.  8iux€8$um  duty — Tenant  far  life — Tenant  in 
tail — Disentailing  deed — Conveyance  to  parchaseir — 
Doath  of  puTchaaer  and  tenant  for  life — Double  duty. 
— A  tenant  for  life  and  the  tenant  in  tail  in 
remainder  executed  a  disentailing  deed.  They 
then  appointed  the  fee  simple  in  possession  to  a 
purchaser.  The  purchaser  deviaed  the  land  and 
died.  The  devisee  devised  the  land  to  the  defend- 
ant, and  died  in  the  lifetime  of  the  appointors. 
The  defendant  paid  succession  duty  on  this  death. 
Subsequently  the  tenant  for  life  died. 

Hdd,  that  succession  duty  was  payable  upon  this 
death  also  and  must  be  calculated  on  the  actuarial 
value  of  the  ioterest  of  the  defendsnt.— Nobth- 

T71CBBBLAND  (DUKB)  V.  ATTOBNBY-GeNBBAL.  H.L,  ; 

74  L.  J.  K.  B.  734, 

INSUBANOB  :— 

1.  Accident  policy — Bodily  injury  caused  hy  "imrfen^, 
accidental,  external,  and  visible  means  " — Exertion  in 
ejecting  drunken  man — Death  from  dilatation  of  the 
lieart — "  Accident " — Bight  to  recover  under  policy, — 
An  aoddent  policy  of  insurance  provided  that  the 
money  due  under  the  policy  should  bt»  payable  if 
**  the  assured  shall  sustain  any  bodily  injury  caused 
by  violent,  accidental,  external,  and  visible  means 
within  the  meaning  of  this  policy  •  •  •  and 
such  injury  shall  be  the  sole  and  immediate  cause 
of  dea^.'^  The  assured,  who  was  apparently  in 
good  health  and  was  able  to  discharge  aod  was 
dischargiog  the  duties  of  his  employment  as  a 
maltsteor's  manager,  attempted  to  eject  a  drunken 
man  from  the  premises,  using  some  physical  exertion 
for  that  purpose  by  pushing  and  puUmg  to  over- 
come the  man's  passive  resistance.  At  the  time  of 
the  occurrence  his  heart  was  in  a  weak  and  unhealthy 
condition,  and  the  effect  of  this  exertion  was  to  make 
a  greater  demand  on  the  heart,  and  to  render  it  less 
capable  of  recovering  its  ordinary  condition  when 
the  strain  ceased.    Immediately  laterwards  he  went 


hours  after  his  heart  began  to  dflate,and  tbe  dilata- 
tion of  his  heart  caused  his  death  a  montli  altar- 
wards.  But  for  what  happened  on  the  day  of  the 
occurrence  the  assured  might  have  lived  for  a  oon- 
sideraUe  time.    In  a  daim  upon  the  policy. 

Held,  that,  inasmuch  as  the  injury  was  caused  by 
the  violent  exertion  of  the  assured  in  ejecting  tiie 
drunken  man,  and  as  this  exertion  waa  inteiitiottel 
in  the  sense  ^at  the  assured  intended  to  do  wiiat 
he  did  in  ejecting  the  man,  and  not  accidental, 
there  was  no  *'  accident,*'  and  the  bodily  injury  was 
not  caused  by  '*  acddeotal "  means  within  tbe  mesa 
ing  of  the  policy,  and  therefore  the  money  cooM 
not  be  recovered  under  the  polioy. — Scabjl  asd 
Genebal  Accident  Assttbancb  Cobfobatiov,  Eb. 
K.B.D. ;  [1905]  1  K.  B.  387;  74  L.  J.  K.  B,  »7 ; 
92  L.  T.  128. 


home  and  complained  of  a  pain  in  the  chest 
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2.  Life^Company — Tea  and  lifei 

combined— Life  assurance  fund — AccumukUed  ptr^ts 
—  Separate  accounts  —  Scheme,  form,  of  —  Lift 
Assurance  Companies  Act,  1870  (33  «ib  34  VicLe.  611 
a.  4.— Form  of  scheme  enabUi^  a  Ufe  amiteaei 
company  to  carry  on  other  buiinees  (such  aa  that 
of  selling  tea,  Ac)  besides  that  of  life  aaauraiioe  so 
as  to  comply  with  section  4  of  thA  life  AMuianos 
Companies  Act,  1870.— Bbttish  Widows'  AaauB- 
ANOECo.,ItB,  C.A.;  [1905]2Ch.40;  74L.J.0h. 
525. 

3.  Life  —  Declaration^^  Mistake^  A J^rmatim^ 
Basis  of  cofrffoc*.— In  1888  a  lady  effected  a  poB^ 
of  assurance  on  her  life  with  an  insurance 
whereby  £2,000  was  to  become  payable  to 
her  attaining  the  age  of  sixty.  By  mi 
stated  in  the  proposal  that  her  age  wae  fort 
whereas  it  was  forty-four.  She  actually 
the  age  of  sixty  in  1904,  whereas  if  her 
had  been  correct  she  would  not  attain  that 
until  1907.  After  discovenr  of  the 
insurance  company  reoeivea  two 
the  original  footing  without  notifymg  _ 
of  the  policy  of  the  discovery.  Upon  notion  la  iie^ht 
by  the  assigoee  to  enforoe  her  security. 

Held,  that  thecompany  had  elected  to affim te 
polioy,  that  the  premiums  were  payable  vpam  te 
original  footing,  and  that  the  sum  aavured 
payable  in  1904  when  the  assured  aotoaUy 
sixty .^Hbmhinos  v.  Soeptbb  Lefb  AasociAiioB, 
Ch.D.  Kehewich,  J. ;  [1905]  1  Ch.  365  ;  74  H  J.  Ck 
231 ;  92  L.  T.  221. 

4.  Life-'Policy  for  benefit  of  credOor—UndcrUtias 
not  to  commit  lutciVic— -fTarraniy— Cbadiftwii.— la 
application  for  a  policy  of  life  iosuranoe  for  Mm 
years,  effected  for  the  benefit  of  a  creditor  ol  the 
Assured,  was  expressed  to  be  the  basis  and  m  part  ci 
the  proposed  contract  for  insurance.  It  waa  T 
by  toe  assured,  and  it  contained  a  number  of 
ments  which  were  warranted  by  him  to  be 
It  also  contained  the  following  dauae: 
warrant  snd  agree  that  I  will  not  comsaift 
whether  sane  or  insane,  during  the  penoi 
year  from  the  date  of  the  said  oontraQi." 
the  period  of  one  year  from  the  date  of  tke  [ 
the  assured  committed  suicide  during  »  1ft  of 
temporary  insanity.  In  an  aotkMi  oo  ^a 
brought  by  the  creditoTy 

H^,  that  the  clause  as  to  not 
suicide  must  be  read  aa  a  condition,'  aad  ibmk  the 
fact  of  suicide  rendered  the  policy  void,  aod  did  Mt 
merely  give  the  insurance  oonmany  a  eroae-eUm 
against  tbe  estate  of  the  deceased  for  dmasgwa. 

Judgment  of  Bigham,  J.  (52  W.  IL  366,  [1904]  I 
K.  B.  832)^  a£Bnned.— Bllxnqbb  v.  Mtttqai.  tan 
IHSUBANOB  Oa,  C.A.,  134;  [1906]  1  K.  a  SI ;  74 
L.  J.  £.  B.  38;  91  L.  T.  733. 
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5.  Marine — ChartererB — Right  of  chartererB  to  $ue 
en  policy — Charterer »  not  mentioned  in  policy — Intent 
tion — domtTUction  of  charter-party. — ^Though  the 
words  of  a  poboy  are  wide  enough  to  ooyer  all 
pftrties  interested  ia  the  ship  insured,  yet  to  give 
tUrd  parties  the  benefit  of  the  polioy  there  mast  be 
evidence  of  intention  on  the  part  of  the  person 
exeontiog  the  polioy  to  idve  Uie  third  party  the 
benefit  of  its  terms.  And  when  the  sole  evidenoe 
of  snoh  intention  is  to  be  inferred  from  the  terms 
of  the  charter-party,  a  clause  in  the  charter-party 
that  the  owners  shall  ^y  for  the  insurance  of  the 
vessel  does  not  constitute  an  obligation  on  or 
authority  to  the  owners  to  insure  on  k>ehalf  of  the 
charterers,  so  as  to  enable  the  charkerers  to  avail 
themselves  of  the  wide  terms  of  fhe  policy  of 
insurance. — Boston  Fbuit  Co.  v.  British  and 
FoRBiON  ICarinb  Instjbanob  Co..  C.il.,  420; 
[1905]  1  K.  B.  637  ;  74  L.  J.  K.  B.  273;  92  L.  T. 
614. 

6  Marine — Discovery — Action  against  underwriters 
'-'Insurance  on  goods — Transit  parity  by  land— 
Discovery  of  ship's  papers, — By  a  Xloyd's  policy  of 
insuranoe  Roods  w^re  insured  during  their  transit 
from  the  United  Kingdom  to  South  Africa  "  from 
warehouse  to  warehouse,"  and  the  poUaj  covered 
all  loss  or  damage  arising  from  any  cause 
whatever. 

Held  (allowing  the  appeal),  that,  in  an  action 
against  an  nndervmter  upon  the  polioy,  the 
defendant  was  entitied  to  the  usual  order  for  dis- 
covery of  ship's  papers. 

Henderson  v.  Underwriting  and  Agency  Associa- 
tion,  [1891]  1  Q.  B.  557,  and  Village  Main  Beef 
Gold  Mining  Co.  v.  SteamSt  5  Com.  Oas.  246,  not 
followed.— Habdino  v.  Btjsssll.  C.A.  ;  [1905]  2 
K.  B.  83 ;  74  L.  J.  K.  B.  500 ;  92  L.  T.  531. 

7.  Marine — Insurable  interest  —  Foreign  ship-^ 
Advances  by  ship's  agents — Necessaries — Debt— Bight 
to  arrest. — Agents  for  a  foreign  ship  who  have 
advanced  money  for  necessaries  within  the  mean- 
ingr  of  section  6  of  the  Admiralty  Court  Act,  1840, 
having  a  right  to  arrest  the  ship,  have  in  respect 
of  that  right  an  insurable  interest  in  the  ship  for 
the  balance  of  advances  unsatisfied  by  exercising 
their  lien  on  freight.— Moran,  Galloway,  &  Co. 
».  UziBLLi,  K.B.D. ;  74  L.  J.  K.  B.  494. 

8.  Marine — Warranty  **free  from  capture,  seizure, 
and  detention  *' — Detained  by  foreign  government  before 
war. — Gk>ld  bnUton,  the  property  of  a  Transvaal 
company,  was  insured  during  transit  from  the  mines 
to  the  United  Kingdom  by  a  p3lioy  which  covered 
tiie  risks  of  "  arrests,  restraints,  and  detainments  " 
of  mlers.  The  policy  contained  the  followioff 
clause :  **  Warranted  free  of  capture,  seizure,  and 
detention  and  the  consequences  thereof  .  .  . 
whether  before  or  after  declaration  of  war."  Wuile 
in  transit  the  gold  was  seized  under  orders  from  the 
(Government  of  the  South  African  Bspublic,  within 
its  own  borders  and  in  accordance  with  its  laws, 
whilst  war  was  impending  but  before  the  outbreak 
of  hostilities. 

Held,  that  the  gold  had  been  seised  within  the 
meaning  of  the  warranty,  and  tbat  the  insurers 
w^e  not  liable. 

Deoirion  of  the  Court  of  Appeal  (51  W.  B.  105, 
[1902]  2KB.  489)  affirmed.— RoBlNSON  GoLD 
MnriNO  Co.  v,  Allianoi  Insubanob  Co..  H.L„ 
160;  [1904]  A.  C.  359;  73  L.  J.  K.  B.  898;  91 
L.  T.  202. 

9.  Marine— Warranty— *'  Not  to  proceed  east  of 
Singapore** — Voyage  to  a  port  east  of  Singapore — 
VcMol  lost  before  Singapore  readied, — A  time  policy 

of    marine    insuranoe    contained    the    following 


warranty:  '* Warranted  not  to  proceed  east  of 
Singapore."  The  vessel  was  chartered  to  carry 
coals  from  Cardiff  to  a  port  east  of  Singapore. 
While  on  her  voyage  she  was  wrecked  off  the  Tanis 
coMt  and  lost. 

Held,  that  the  losi  was  covered  by  the  policy, 
and  that  at  the  time  of  the  loss  there  had  been  no 
breach  of  the  warranty.— Simpson  Steamship  Co. 
V.  PBSMisa  Undbbwbitino  Association,  K.B,D„ 
512. 

INTBENATIONAL  LiW  :— 

Crown --Conquered  state — Annexaiion — Petition  of 
right — Demurrer — Liabilities  of  conquering  state. — A 
conquering  state  is  not  bound  by  an  7  general  rule 
of  international  law  to  fulfil  the  obligations  of  the 
conquered  state.  —  West  Band  Ckntbal  Cold 
Mining  Co.  v.  Bex,  K.B.D.,  660 ;  [1905]  2  K.  B. 
391 ;  74  L.  J.  K.  B.  753. 

INTBBPLEADEB  :— 

Practice  ^Summary  decision — Value  of  subject' 
matter  in  dispute  over  £50 — Jurisdiction — Bight  of 
appeal^Ord,  57,  rr.  8,  11. — ^The  jurisdiction  of  a 
master  on  the  hearing  of  an  inteq>leader  summons 
to  order  that  the  dispute  between  the  claimants 
shall  be  decided  in  a  summary  manner  under  ord. 
57,  r.  8,  is  not  limited  to  cases  in  which  the  value  of 
the  subject-matter  in  dispute  does  not  exceed  £50. 

No  appeal  lies,  even  with  leave,  to  the  Court  of 
Appeal,  in  such  a  case. — Ha&bottlb  v.  Bobirts, 
C.A.,  291  ;  [1905]  1  K.  B.  573;  74  L.  J.  K.  B.  310  ; 
92  L.  T.  723. 

IRELAND,  LAW  of  :— 

Divorce — Decree  niri  t»  English  court — Operation 
in  Ireland— Domidl. — Where  there  are  doubts  as  to 
the  operation  in  Ireland  of  a  decree  under  the 
Eoglirii  Divorce  Acts  for  the  dissolution  of  the 
marriage  of  a  domiciled  Irishman,  the  proper  oonrse 
is  to  apply  for  an  Act  of  Parliament  confirming  the 
deoree.  —  Malonb*s  Diyoboe  Bill,  Be,  H.L,  ; 
[1905]  A.  C.  314. 

JERSEY,  LAW  of  :— 

Action  to  restrain  parish  assembly— Delay  and 
laches. — ^The  Biyal  Court  of  Jersey  has  jurismotion 
to  interfere  if  the  civil  asiembly  of  a  parish  pro- 
poses to  apply  the  funds  under  its  control  to  pur- 
poses not  warranted  by  law.  But  in  a  case  in 
which  the  petitioner  delayed  taking  steps  to  put 
the  court  in  motion  until  tiie  act  of  the  assembly, 
the  legality  of  which  he  disputed,  had  been  partly 
put  into  execution,  by  the  acceptance  o(  a  tender 
and  the  commencement  of  the  works  ordered  by 
virtue  of  the  act, 

Held  (affirming  the  judgment  of  the  court  below), 
that  tbe  action  could  not  be  maintained. — Bobsbts 
V.  Eeieaut,  PC. ;  [1905]  A.  C.  61  ;  74  L  J.  P.  C. 
28;  71L.  T.809. 

JOINTURE— 

Power — Bargain  between  husband  and  wife — Fraud 
on  power, — The  fact  that  consideration  is  given  by 
a  wife  to  a  husband  to  induce  him  to  exercise  a 
power  of  jointuring  in  her  favour  does  not  in- 
validate the  execution  of  the  power,  provided  that 
the  wife  receives  the  jointure  in  full  and  no  part  of 
it  is  diverted  from  her  under  the  bargain. 

Baldwin  y,  Boche,  5  Ir,  Bq.  Bep.  110,  approved 
and  followed. 

Whelan  v.  Palmer,  36  W.  B.  587,  overruled.— 
Sattndbbs  V.  Shafto,  C.A.,  424;  [1905]  1  Ch« 
126;  74  L.  J.  Ch.  110;  91  L.  T.  789. 

JUSTICES:— 

1.  Action  against  —  No  jurisdiction  —  Want   of 
^     jurisdiction  not  brougJU  to  notice  of—MaJteriaUty — 
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JmUc^s'  Proiidkn  Ad,  1848  (U  ^  12  Vid,  c,  44),  i, 
2» — Where  it  ftppear«  upoo  tbe  f  *oo  of  »  wtjmmoiii 
that  a,  juattca  has  no  jurisdiotiDn  to  entert&in  the 
matter*  it  ia  immaterial  that  the  want  of  jurisdio- 
tion  was  not  brought  to  hii  knowledge  at  the 
heanni^  of  iuch  iutnmoDS,  inasmuch  ai  hy  section 
3  of  the  Juitioea'  Protection  Aot^  1848,  where  a 
jastice  of  the  peace  does  an  aat  in  m  tQ«tter  of  which 
by  law  he  hai  no  jurisdictioni  the  person  injured 
thereby  may  briDg  an  action  without  alleging 
malioe  or  want  of  reasoQiible  aud  Drobftble  «iause* — 
POLLET  V,  Ford  HAM  (No.  2),  K^B.D,  ;  91  L.  T. 

2.  Appeal  to  quarter  seisiont—Fine  and  cosd  — 
Summanj  Jiirtsdirtion  Act,  1879  (42  X'  43  Vict  c 
49)»  as,  5,  49— if fjf^-car  Ad,  1903  (3  Ed  7.  c.  36), 
«,  11* — A  pprson  who  is  adjudged  to  pay  a  ^ub 
under  the  Motor-car  Act,  1903,  liaa,  under  secti<5n 
llf  the  right  to  appeal  where  the  fioe  taken  by  it- 
self eieeeds  20 1.,  but  any  ooBtB  which  he  tuay  be 
ordered  to  pay  cannot  be  taken  into  consider ation 
in  calculating  the  amount  of  the  fine  for  the  pur- 
poie  of  a«Gfrtaining  whether  be  has  the  riirht  of 
appeal.— Kkx  v.  Novia,  K.BD.;  [1905]  2  K.  B. 
456  ;  74  L.  J,  K.  B.  633. 

3.  Vfmvieiimi^Dtiplicittf.—Q.  was  summoned  and 
convicted  of  driying  a  motor- ciw^  in  a  public  high- 
way '^  at  a  speed  or  in  a  manner "  dangerous  to 
the  publio,  haviag  regard  to  all  the  oircumstanoes 
of  the  oate»  iocludicig  the  nature ^  condition,  and 
use  of  the  highway,  and  to  the  amount  of  tra£B.c 
which  was  actually  at  th6  time  or  which  might 
reasonably  he  expected  to  be  on  the  highway. 

Held,  that  the  conviction  was  bad.— -Eex  v. 
Wells.  K.ILD,;  9lL.T.9a, 

4.  EccGgnizan^e  toiler  ml  into  an  application  to  statf 
^£W« — Rf/tnal  o/ca««^Mandanjii9— ZferfA  o/B^ttrfti/^ 
Fresh  recngntzante Summary  jHri^didion  Ad,  1857 
(20  it'  21  Vid.  e.  43],  sa.  3,  5. — Where  on  an  ap plica- 
tion to  juiticai  to  fttate  a  case  the  Jippellant  had 
duly  entered  into  the  reoogni/sances  required  by 
iection  3  of  the  Sum  miry  Jurisdiction  Act,  18^7, 
and  the  justices  refuse  to  state  a  caae  but  wer« 
afterwards  ordered  by  man^m*i%  to  do  io»  the 
appellant  is  nnt  bound  und^^r  section  5  of  that  Act 
to  entPT  into  fre^h  reoogmz^uces  e'^eu  althnuirh  his 
surety  has  died  \n  tHe  meantime* — Rbx  i?*  Ekttlb, 
K.B,D.,m^\  [1905]  1  K.  B,  212;  74  L*  J-  K  B. 
254  I  92  L.  T*  69. 

Bee  ale:)  Highway,  2;  liioSQsiog  Law,  1-10; 
Public  Authorities,  2. 

LAND  TEINSFER:— 

Riqht  of  appeal — Fnrgtii  deed — Jndemnilf/^**^  Ad, 
neghdt  or  default  " — Taking  d^ed  to  rf^gidrtz—Laftd 
Trfim/tT  Ad4,  1876  (38  tt  39  Vid.  c.  Hi),  a.WS;  1897 
(60  a:  61  VkL  r,  65).  «.  7 ;  Land  Transfer  liuhs, 
1903,  206-8. — When  the  registrar  has,  under  aection 
7,  sub -section  5,  of  the  L*od  Transfer  Act,  18^7, 
awarded  indemnity  to  an  applicant  who  has  suffered 
low  by  the  rectifiofttion  of  the  xegistf  r,  the  tnistepB 
of  the  insurance  fund  and  the  Treasury  aa  guaran* 
tors  of  the  fund  have  a  right  of  appeel  to  the  court 
aa  b^ing  **  aggrieved  persona  "  within  section  96  of 
the  L^nd  Transfer  Act,  1875,  and  rule  298  of  the 
L^nd  Transfer  Rules,  1903.  A  transferee  of  a 
forged  transfer  took  it  to  the  Land  Begiatry,  where 
it  was  regiitered ;  subsequently  on  t^e  forgery 
being  ditcoverfid  the  register  was  rectified  on  the 
ftpplication  of  the  true  owner,  whereupon  the 
tnuuleree  applied  to  be  indenmifi^ed  out  of  the 
insurance  fund. 

Held,  that  the  transferee  was.  nnder  leotion  T, 
sab -lection  4,   entitled   to  indemnity   out  of  the 


inmrance  fnnd,  as  hi  had  tnffered   low  1>7   t^ 

riFotificatiOD,  and  that  hit  act  in  taking  the  deed  is 
he  registered  was  not  an  **  act,  n#glect,  or  delmalt*' 
within  tbe  meaning  of  section  7,  sub-ieotio<i  S^  to 
as  to  diien title  him  to  indemnity, — AXJQWSirri' 
Gexkkal  ^.  Odell.  old.  Kekewich,  J.,  541  ;  K 
L  T.62L 

See  alio  Obanty,  5  ;  Inland  Bevenne,  27. 

LANDLOKD  AND  TEffANP  :— 

1.  Ciivefiant  —  DangetQui  trade  —  Inenam  vf 
ftremium  for  fire  in«uranre—UndfrUMm — ln/mM±im» 
—By  a  lease  dated  the  20th  of  Deo«mb«r,  ia97«  Ul 
demised  certain  premi^ea  to  G.,  who  cc 
for  himself,  hia  executors,  administimtori;, 
assigns  (inter  alia),  not  to  use  or  occupy  thm  i 
or  any  part  thereof  as  a  dwelling-hoiue  or  ali 
place,  or  to  use  the  tame  so  as  to  oiuRe  ft  1 
annoyance,  or  damage  to  the  omagra  or 
of  the  offices  or  rooms  in  the  same  house  or  atdjois- 
ing  houtea,  and  not  to  carry  on  any  t>oiiy  or 
dangerous  trade,  and  alto  not  to  do  or  vu^er  to  b« 
done  upon  the  taid  demised  premises  or  «xij  pttt 
thereof  aoythiog  which  miaht  render  any  iu^mmmA 
or  extra  premium  payable  for  tbe  insarsno*  ql  tbt 
premises  against  fire,  or  which  might  wmkm  void  m 
TOidabie  any  policy  for  insurance.  Thara  watt  aha 
a  covenant  not  to  ascili^  without  lioenoe^ 

In  Auguit,  1903,  G,  assigned  to  K.  with  ths 
lesior's  consent,  and  on  the  18th  of  October .  1904, 
E.  sub-detnised  to  D. 

On  the  i2th  of  November,  1D04,  tbe  laWQg  mm- 
sen  ted  to  the  ntiderleate,  but  no  ezptaiMilioa  ^ 
what  was  intended  to  be  done  was  giv«i  him,  wmA 
no  copy  of  the  agreement  was  sho^n. 

The  Bab-ks&ce  exhibited  and  sold  an  inoMMiMsMI 
lamp  in  which  petrol  wat  used. 

Tbe  insurance  company  at  the  ex|ttraltoo  of  Ika 
Detiod  for  which  the  premiset  were  intured 
to  renew,  and  although  negotiation!  were 
into  for  the  renewal  of  the  inmranos  at  1^  6^ 
instead  of  2s»  p^r  cent,  they  fell  thrcmgli* 

The  lestor  now  applied  for  an  injti 
ing  the  aub-leasee  from  breaking  the  i 

Held,  that  the  defendant  muit  be 
in  I  unction  from  usieig  tbe  premisea  in  a 
prohibited  by  the  lease  of  which  he  had  4 
notice. — Teapb  v,  BofJBE,  OhJ>.  Bmin/m 
92  L,  T.  319, 

2.  Oovmant  imt  to  underld  urHhaid  fibmes — Htmm 
not  to  be    **  unrea^miabhj    withheld  J"* — Wli«ra 
wai  a   covenant  not  to  assign  or  underltt  1 
the  landlord's  written  consent,  ''  tnoh  * 
to  be  unreaeonably  withheld," 

Held,  under  the  ciroumstanoes,  it 
for  the  landlord  to  stipuiata  for  a  amlli 
between  the  undertenant  and  himt^f, — AukSSlI 
L^Jiai.  Re.  BKRaEB  v.  Joxrcfiox  VKiK  Smmmhm 
Eady,J.,  376;  [1905J  1  Oh.  456;  74  ^  /.  Ccl 
318;  92L.T.  637, 

3.  FarviiTig  agreemeTit — Crop$  to  ht  wttammmi  aa 
/arm — -Dealrudion  h/  firt — Wkdhut^  mmina^  ktmikt^. 
— Tenants  held  a  farm  under  agree Qi9«t«  oe*  of  ibt 
olausei  of  which  hound  them  to  itack  on  tW 
the  premises  all  the  hay  and  oorn  artttnif  fivot  Hv 
farm,  to  consume  on  the  farm  (inter  a/wt)  all  Hia 
hay,  straw,  and  cha0  arising  therefrofB^  tlk4  ^ 
carry  out  and  spread  the  resulting  maaafa  oil  Iba 
land.  An  accidental  fire  having  defttojad  iocaa  of 
the  crops  so  ataoked. 

Held,  that  the  clftuse  was  only  for  the 
of  acta  of  husbandry  when  such  acta  w«ra  m 
of  being  performed,  and  that  if  no  inch  aoli 
be  done  it  had  no   appiication,      Thsrtloca 
had  been  no  breach  of  the  teoanta* 
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oonsame  orops  and  spread  mmure. — ^Hxtll  and 
IiADY  Mbxix's  Abbiteation,  Rb.  O.A.,  389; 
[1906]  1  K.  B.  688;  74  L.  J.  K,  B.  252;  92  L.  T. 

4.  Lecue — Release  against  forfeiture  for  non-pay^ 
fnent  of  ground-rent-^Underlease— Necessary  parties 
— Original  lessee  and  OMignee— Mortgagee  by  sub- 
detnise—Time— Practice — Costs — Common  Law  Pro- 
cedure Acts,  1852  (15  cfc  16  Vid.  c  76).  ss.  210,  211, 
212;  and  1860  (23  ik  24  Vict,  c  126),  s.  1.— In  an 
aotion  by  the  morl^agees  of  a  leaMhold  house, 
holding  by  sub-demise  of  an  underlease,  claiming 
relief  from  forfeiture  of  the  lease  for  non-payment 
of  rent,  the  lessor,  who  had  recovered  possession  of 
the  premises  in  an  aotion  of  ejectment  for  non-pay- 
ment of  rent,  disputed  their  right  to  relief  under 
the  equitable  jurisdiction  and  the  Oommon  "Law 
Prccednre  Acts,  1852  and  1860,  s.  1,  on  the  ground 
that  the  original  lessee  and  an  asiignee  had  not 
been  made  {M^es  to  the  action. 

Held,  that  as  under  the  circumstances  the  original 
lessee  had  become  bankrupt  in  1877,  and  that  his 
trustee  had  assigned  the  lease  to  an  assignee  who 
had  disappeared  and  had  not  been  heard  of  for 
twenty-rix  years,  the  general  rule  that  in  an 
application  for  relief  by  underles9e(>s  against  for- 
feiture of  the  head  lease,  the  original  lessee  should 
be  made  a  party  to  the  proceedings  might  be 
dispensed  wiUi,  both  as  regiods  the  original  lessee 
and  the  assignee. 

Hare  ▼.  Elms,  41  W.  B.  297,  [1893]  1  a  B.  604, 
discussed. 

The  order  in  Howard  y.  Fanshawe,  43  W.  B.  645, 
[1896]  2  Oh.  581,  as  to  the  costs  of  the  applicants  for 
relief  followed. 

Newholt  T.  Bingham,  72  L.  T.  852,  43  W.  B.  Dig. 
89,  dietinguished.— HuMPHBBYS  V.  Mobten,C%.Z>. 
Swinfen  Eady,  J.,  652;  [1905]  1  Oh.  739;  74 
L.  J.  Ob.  370 ;  92  L.  T.  834. 

5.  Weekly  tenancy  ^Defective  state  of  premises — 
Covenant  to  repair — Notice  of  want  of  repair- 
Personal  injuries. — ^The  defendant  sublet  the  first 
floor  of  a  house,  of  which  he  himself  was  the  lessee 
under  a  repairing  lease,  to  the  hnsbsAd  of  the 
plaintiff  upon  a  weekly  tenancy  made  yerbally.  The 
plaintiff  went  one  day  from  her  front  room  on  to  the 
balcony,  when  it  gave  way  and  she  fell  to  the  paye- 
ment,  receiTing  very  serious  injuries.  The  defectiye 
condition  of  the  balcony  was  suspected  by  no  one. 

Held,  assuming  that  the  defendant  had  under- 
taken with  the  plaintiff's  husband  to  keep  the 
premises  in  repair  (as  to  which  the  evidence  was  con- 
tradictory), nevertheless  the  defendant,  not  having 
received  notice  of  any  defect  in  the  balcony  and  not 
knowing  that  it  was  unsafe,  was  not  liable. — 
Tbbdway  v.  Mbohin,  (7.i4.,  136 ;  91  L.  T.  310. 

See  also  Distresi,  2-4 ;  Fixtures,  1. 

liANDS  0LAUSE8  ACTS  :— 

1.  Compensation  —  Lands  injuriously  affected  — 
Assignment  of  right  to  compensation — Land  Clauses 
Consolidation  Act,  1846  (8  <&  9  Vict.  c.  18),  s.  68— 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25.— 
A  claim,  under  section  68  of  the  Lands  Olauses 
Consolidation  Act,  1845,  to  compensation  in  respect 
of  an  interest  in  lands,  injuriously  affected  within 
the  meaning  of  that  section,  is  not  a  claim  to 
damages  for  a  wrongful  act,  but  a  claim  of  a  right  to 
compensation  for  damage  which  might  be  done  in 
the  hiwful  exercise  of  statutory  powers,  and  such  a 
claim  is  capable  of  assignment. 

Judgment  of  Wright,  J.  ([1904]  IK.  B.  277). 
reverted. —Dawson  v.  Qbbat  Nobthbbn  aih)  City 
Railway  Oo.,  C.A.;  [1905]  1  K.  B.  260;  74 
L.  J.  E.B.190;  92  L.  J.  137. 


2.  Compulsory  purchase — Reinvestment  of  purchase- 
moneys  in  land — Granting  lease  as  part  of  purchase 
agreement — Expenses  of  reinvestment — Lands  Clauses 
Consolidation  Ad,  1846  {S  d;  9  Vid.  c.  18),  s.  81.^ 
Where  land  has  to  be  bought  for  the  reinvestment 
of  purchase-mon^  obtained  by  a  compulsory  sale, 
the  costs  of  g^rantmsr  a  lease  to  the  vendors  of  such 
land  will  not  be  held  to  be  expenses  incidental  to 
reinvestment  within  the  meaning  of  section  81  of 
the  Lands  Olauses  Oonsolidatton  Act,  1846,  even 
where  the  agreement  to  grant  such  lease  is  a  part 
of  the  agreement  to  purchase  the  land. — Tela.'^^s 
Estatb,  Ex  pabtb.  Ch.D.  Farwell,  J.,  346 ;  [1906] 
1  Oh.  403 ;    74  L.  J.  Ch.  326 ;    92  L.  T.  287. 

3.  Easement  under  church  —  Church  injuriously 
affected — Bcuis  of  compensation. — By  a  private  Aci 
incorporating  the  Lands  Olauses  Acts  the  appell- 
ant company  were  authorized  to  take  the  site  of  a 
church  in  London  for  the  purposes  of  their 
railway. 

A  subsf  quent  Act  contained  clauses  providing 
that,  notwithstanding  anything  contained  in  the 
previous  Act,  the  company  should  not  purchase  or 
take  any  part  of  the  church,  but  might  take  an 
easement,  or  right  of  using  the  subsoil  under  any 
part  of  the  church,  including  the  crypt  and  the 
foundations,  and  should  at  aU  times  make  good 
any  damage  to  the  church  caused  by  the  railway  or 
works ;  and  that  the  compensation  to  be  paid  for 
the  subsoil,  crypt,  &a,  should  be  assessed  by  an 
arbitrator. 

The  company  took  the  subsoil  and  crypt,  and 
constructed  a  station  under  the  church. 

The  arbitrator  assessed  the  compensation  upon 
tiie  basis  that  the  site  of  the  church  might  at  some 
future  time  become  available  as  building  land, 
under  the  Union  of  Benefices  Act,  1860,  and  had 
been  injuriously  affected  by  the  taking  of  the 
orypt  and  subsoil,  and  the  construction  of  the 
railway  underneath. 

Held,  that  the  compensation  had  been  properly 
assessed  on  this  basis. 

Judgment  of  the  court  below  affirmed. — Oity 
Ain>  SoTTTH  London  Railway  Oo.  v.  St.  Maby 
WooLNOTH,  H.L. ;  [1905]  A.  0.  1 ;  74  L.  J.  K.  B. 
147;  92  L.  T.  34. 

4.  Notice  to  treat — Lease  of  adjoining  land  after 
service  of  notice — Injurious  affection — Right  to  com" 
pensation  of  such  lessee — Lands  Clauses  Ad,  1846  (8 
d;  9  Vid.  c.  18),  ss.  18,  68.— Where  a  landowner, 
after  the  service  of  a  notice  to  treat  for  certain  land 
under  section  18  of  the  Lands  Olauses  Act,  1846, 
granted  a  lease  of  adjoining  land,  and  subsequently 
a  sum  was  agreed  upon  between  the  owner  and  the 
undertakers  as  to  the  compensation  payable  under 
the  notice  to  treat,  and  the  undertakers  proceeding 
under  their  powers  injuriously  affected  the  lessee's 
land, 

Held,  that  the  lessee  (who  claimed  under  section 
68)  was  not  entitled  to  compensation  from  the 
undertakers. 

Decision  of  theOourtof  Appeal  (61  W.  B.  308. 
[1903]  1 K  B.  662)  affirmed.— Mebobr  V.  St.  ELblsn's 
AND  South  Lanoashibb  Bailway  Oo.,  ^.2^.,  241 ; 
[1904]  A.  0.  461 ;  73  L.  J.  K.  B.  960;  91  L.  T. 
605. 

See  also  Defence  Acts,  1. 

LEASE  :— 

Covenant  against  assignment  without  consent — 
Partners.— Axi  assignment  of  leasehold  premises  by 
one  partner  to  another  is  an  assignment  in  breach 
of  a  covenant  not  to  assign.— LiSroTON  v.  Hsnson, 
K.B.D. ;  92  L.  T.  806. 
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LEGITIMACY  :- 

B'tshand  and  wt/ti — Prtmmrd  marriage, ^--^tom 
1856  to  W\Q  a  m&n  and  wou.^n  lived  together  aa 
man  and  wif#  and  had  five  cbUdren.  There  woi 
evidence  they  had  been  treated  as  maD  and  wife  bj 
friends  and  neigbboura.  and  that  their  children  had 
been  recognized  by  the  head  of  the  father's  family. 
In  1866  the  woman  left  the  man,  who  in  1374, 
while  she  was  atill  alive,  married  another  woman  ^ 
In  1904  the  question  of  the  legitimaGj  of  the 
children  waa  raiied. 

Held,  that  the  presumption  in  favour  of  a 
marnai^e  bavins:  takeu  place  had  been  eitabliahed. 
— THOMrsoK.  Rb,  Lanqimm  i\  Thompson^  OLD, 
K^eufieh,  J, ;  91  L.  T.  680. 

See  alio  Willi  IS. 

LIBEL  :^ 

1.  Company — Servant  of  company— Pahlimiion^ 
Agency^Scope  of  employmtuL—K  limited  company 
itt  reiponiible  for  a  libel  published  by  one  of  its 
officers^  where  the  act  is  done  in  the  ooorse  of 
employment  which  is  aathod^^d  by  the  company, 
— C1TIXIN&*  Life  AaauRANOE  Co.  v.  Bhoww,  P.V., 
176;  [1904]  A,  a  423;  73  L.  J.  P,  0.  102;  00 
L.  T.  739, 

2,  Disjjaragertitfd  of  goods  0/  trader— Sp&dal 
damage  ^Oaus€  0/  urtion. — The  plaintiff  was  a  pav- 
ing contractor,  and  an  importer  of  American  red 
gum  wood  blocks  for  street  paving.  The  defendant 
company  were  importers  of  Australian  wood  for 
itreet  paving* 

While  the  plaintiff's  tender  for  paving  a  street 
with  red  gum  blocks  was  being  eonsidered  by  a 
local  authority,  a  letter  was  written  on  behalf  of 
the  company  to  the  local  authority  and  sent  to  each 
member,  as  follows:  **We  understand  that  youf 
council  propose  laying  the  roadway  of  .  .  . 
with  American  red  gum  blocks.  We  would 
strongly  rea>mmeod  that,  before  deciding  upon 
this,  you  should  pay  a  visit  of  inspection  to  .  ,  * 
the  roadways  of  which  have  been  pivod  with 
American  red  gum  only  from  six  to  eighteen 
months  ago,  and  are  now  in  a  rotten  condition. 
We  venture  to  say  that  the  result  of  such  a  visit 
would  certainly  remove  from  your  minds  any  idea 
ol  using  such  material  for  roadways  in  your  dii- 
trict," 

In  consequence  of  that  letter  the  pl^tiff  suffered 
special  damagp.  The  j  ury  found  a  verdict  in  favour 
of  the  plaintiff. 

Held  (diimissing  the  appeal),  that  the  letter  was 
not  incapable  of  bearing  a  meaning  defamatory  of 
the  plaintiff's  goods,  and  that  the  action  could  b« 
maintained. — ALCOrr  y.  Min-Aii's  Kareii  and 
Jashah  PoRESTi  (LiMiTEii),  C  A,i  91  L.  T,  722* 

See  also  Praoticei  7, 

LIOENSINQ  LAW:— 

1,  Exempt iun  from  doting — ^*'  Pojmlous  placei*^ — 
Public  marJctt  or  lawftd  trarfe— Certiorari— Zicensi no 
Act,  1872  (35  it  3G  Vid.  c.  94),  g.  26. -^In  order  to 
ground  jurisdiction  nnder  section  26  of  the  Licen- 
sing Act,  1872,  to  grant  an  order  exempting  from 
the  provisions  of  the  Act  with  respect  to  the  closing 
of  licensed  premises,  the  Iocs!  authority  must  take 
into  consideration  some  evidsnce  that  it  would  be 
for  tte  accommodation  of  a  considerable  number  of 
persons  attending  a  public  market  or  following  m 
lawful  trade,  that  Is  tO  stiy,  a  market  which  is  held 
as  a  matter  of  course  or  a  trade  that  is  habitually 
carried  on  at  hours  during  which,  but  for  the  order 
of  exemption,  the  licensed  premises  would  be  dosed. 

When  justices  are  sitting  in  petty  sessions  to  act 
upon  evidence  which  is  brought  before  them,  then, 
if  they  act  beyond  their  juriediction  by  acting  upon 


evidence  which  is  not  legal  evidence  of  maf  malitr 
which  may  be  tried  before  them,  oerfiWurt  will  lis. 
Qtiem  V.  Shartnau,  46  W,  R,  367,  [1898]  I  Q  E 
i>7S,  digciisaed,^Esx  v,  Jou^sos^  K.B^D.^  6^; 
[190a]  2  K.  B.  59;  74  L.  J,  K,  B.  585;  92  1^  !t 
654. 

2.  For/eiiurt  0/  It^nee — Applimtian  %  MMMPi  It 
Rpedal  Beiaiom  for  grnnt  of  a  h'tenos^ — Btfmmt  h§ 
Juatkes—Otoumii  of  refusal — AUkoute  Jc^  1SS8  (• 
Qfo.  4,  c.  61).  f,  14—  Wine  and  Beerhoim  AH,  l8a»{Sf 
*£-  33  Vid  c.  27),  #.  n—WintandBe^koaMdei,  IST* 
(33  ft  34  Ftd,  c.  29),  #,  l-Ltceming  A^,  1074  m  ^ 
38  m,  c,  49),  s,  15.— The  lioensee  of  a  bderilottM 
which  had  been  licensed  for  the  sale  of  be^r  by  rvtill 
on  the  lit  of  May,  1869,  and  contmuoiialj  aiaci 
that  date  up  to  July,  1903,  was  convicted  for  tbi 
first  time  in  July,  1903,  of  having  sold  tpirita  with- 
out  having  a  fpirit  licence.  The  beerho<»a  was 
thereupon  closed  for  the  sale  of  beer,  and  was  0OI 
again  opened  for  such  sale  until  the  followiag 
October. 

In  September  in  the  aame  year  the  ownara  of  tti 
beerhouse  applied  at  the  special  lioemtn^  aoariosn 
for  tho  grant  of  a  licence  for  the  sale  of  beer  bf  rafeii 
in  respect  of  the  house  to  their  nonttnee.  wbo  «m 
the  then  real  resident  and  occupier  of  tiie  prnijijii 
This  application  was  made  under  seotioD  l§  ol  |bt 
Licensing  Act,  1874. 

The  justices  refused  the  appEoation  upoaponiii 
other  than  one  of  the  four  grounds  epeciftid  la 
section  8  of  the  Wine  and  Beerhouse  Aol,  1869^ 

Upon  appeal  the  quarter  sessions  and  Um  DM* 
sional  Court  held  that  the  justioea  had  no  jitcitdlc- 
tion  to  refute  the  application,  except  npoo  Ott#  of 
the  four  grounds  specified  in  section  8  M  IIia  Wi&» 
and  Beerhouse  Act,  1869. 

Held,  by  the  Court  of  Appeal,  that  an  1  ,  ^ 
under  section  15  of  the  Licensing  Act,  1874*  i 
be  successful  unless  the  applioant  ahowt  tittti  iJba 
licence  has  been  continuouily  renewed  iiiio#  tht  Im 
of  May,  I8(i9^  and  is  in  force  at  the  date  of  t^ 
apoltcation« 

Heldf  also,  that  upon  the  oonvictton  ol  tW 
licensee  in  July,  1903,  the  licence  in  retpoct  of  lb* 
beerhome  ceased  to  exist. 

Held,  therefore,  that  the  jurisdictioil  ol  tbo  jaa* 
tices  at  special  sessions  to  refuse  the  appllooyoo  ol 
the  owners  was  not  limited  to  one  or  mofw  ol  t^ 
four  grounds  specified  in  section  S  of  the  Wiao  Ottd 
Beerhouse  Act,  1869. 

Ex  park  FUnn  d  Soni  {No.  2),  [189»]  S  Q  B, 
607,  disapproved.- Tqwxb  Jubtices  p.  CBASCSXtt, 
adr,  [1904]  2  K.  B.  903;  73  L,  J,  K  B.  »3l ;  81 
L.  T,  643, 

3 .  JuitktM  — Ju  HAdid  ion  — L  icrtt  ct — J  Uhomm  J  dL 
1828  (9  Qfo.  4  c,  61),  st.  4,  14,— BecUom  4  aod  H 
of  the  Alehouse  Act,  1828,  must  not  ba  r«ad  at 
separate  enactmeata.  Section  14  eniittief^tii  ^0 
special  cases  referred  to  in  section  4  :  **1m  tba  mam 
hereinafter  directed/' 

The  noD^sale  of  excisable  liquors  in  a  plaoi  kvpl 
as  an  inn  is  not  conctuslve  in  law  that  the  plaotM 
not  being  kept  as  an  inn  to  as  to  dfpmv^p 
licensing  j  notices  of  the  jurisdietioii  gtv«a  to  IIi«b 
under  section  4  of  the  afore-manljoiied  Aot,  TW 
question  is  one  of  fact. 

Brg.  V.  CMam,  [1898]  1  Q.  B.  SOI,  rxpUlaid.— 
WlLSOBT  y.  CKEWK  JUFHCKS,  K.BnB,,  382;  [15^*^' 
I  K.  B.  491 ;  74  L.  J,  K  B.  394  ;  92  L*  T.  16*.      ' 

4,  Opening  during  prohibiUd  himn — riiaffrflm  ^ 
iak — Appropriatwn — Iklivertft  when  o  oalrtW  pmrt 
of  the  contr(Kt^Lic$rmng  Ad,  IS74  {37  1^  M  VkL  c 
49],  I.  9.— If  a  term  of  the  oontract  for  tlia  Mb  of 
InlOJucating  liquor  is  that  it  be  deliwtd  ds^ 
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the  period  when  the  Hoensed  premises  ere  required 
to  be  dosed,  then — ^Lord  Alyerstone,  L.O.J.,  and 
Kennedy,  J.  (Ridley,  J.,  dissenting)---whether  the 
said  intoxicating  liquor  be  appropriated  to  the 
purchaser  or  not,  if  delivtry  takes  place  in  pur- 
suance of  the  contract  during  prohibited  hours,  an 
offence  is  committed  under  section  9  of  the  Licensing 
Act,  1874.— NoBLETT  V.  HoPKiKSOK,  JT.B.D.,  637 ; 
[1905]  2  K.  B.  214 ;  74  L.  J.  K  B.  544 ;  92  L.  T. 
462. 

5.  Order  hy  juslic€$  direding  c^terations  in  licensed 
premises — Appeal  to  recorder— Alehouse  Act,  1828  (9 
Geo,  4,  c.  6n.  s.  21— Licensing  Act,  1902  (2  Ed.  7, 
c.  28), «.  11  (4). — On  an  application  by  the  owner 
and  licensee  of  a  fully-licensed  house  for  tiie 
renewal  of  his  licence,  the  licensing  justioes  granted 
a  renewal,  but  made  an  order  under  section  11, 
sub-section  4,  of  the  licensioff  Act,  1902,  durecting 
certain  alteration  on  the  preimses. 

Held  (by  Lord  Alyersfcone,  L.O.J.,  and  VHUb,  J., 
Kennedy,  J.,  dissenting),  tiiat  an  appeal  against 
such  order  may  be  made  to  the  recorder  of  me  city 
in  which  the  licensed  preoiises  are  situated. — 
Bex  v.  Bath  (Bboobdsb  of),  K.B,D.  252 ;  [1904] 
2  K«  B.  570 ;  73  L.  J.  K.  B.  848 ;  91  L.  T.  383. 

6.  Removal  of  licence  —  Attaching  conditions  — 
Jurisdiction  of  Justices. — Upon  an  application  for 
the  removal  of  an  existing  licence  the  justioes  are 
not  entitled  to  impose  the  condition  which  tiiey  are 
empowered  by  section  4  of  the  Licensing  Act,  1904, 
to  impose  in  the  case  of  a  grant  of  a  new  licence. — 
Bex  v.  Dbinkwatib,  K.B.D,  ;  [1905]  2  K.  B.  469 ; 
74  L.  J.  K.  B.  722. 

7.  Benewal'-^New  duties  devolving  on  Justices — 
He/erence  to  quarter  sessions— Beport  of  licensing 
justices  that  house  is  not  needed-^Notice  to  holder  of 
licence— Evidence — Licensing  Acts,  1872  (36  da  36 
Vict,  c  94),  s.  42 ;  1904  (4  Ed.  7,  c.  23),  s.l,  sub- 
seetion  2. — By  section  1  (2)  of  the  Licensing  Act, 
1904,  where  the  justices  of  a  licensing  distriot,  on 
the  consideration  by  them,  in  aocordanee  with  the 
Licensing  Acts,  1828  to  1902,  of  applications  for 
renewal  of  licences  are  of  opinion  that  the  question 
of  the  renewal  of  any  particular  existing  on- 
licences  requires  consideration  on  grounds  other 
than  those  on  which  the  renewal  of  an  existing  on- 
licence  can  be  refused  by  them,  they  shall  refer  the 
matter  to  quarter  sessions,  togeuier  with  their 
report  thereon,  and  quarter  sessions  shall  consider 
•if  reports  so  made  to  them,  and  may,  if  they  think 
it  expedient,  after  giying  the  persons  interested  in 
the  licensed  premisesi  and,  unless  it  appears  to 
quarter  sessions  unnecessary,  any  other  person 
appearing  to  them  to  be  interested  in  the  question 
of  the  renewal  of  the  licence  of  those  premises 
(including  the  justices  of  the  licensing  district)  an 
opportunity  of  being  heard,  and,  subject  to  the 
payment  of  compensation  under  this  Act,  refuse 
the  renewal  of  any  licence  to  which  any  such 
report  relates. 

Ueld,  that  under  the  above  section  notice  of 
objection  must  be  given  to  the  licence -holder  so  as 
to  give  him  an  opportunity  of  being  heard,  as 
required  by  section  42  of  the  Licensing  Act,  1872, 
and  that  the  justices  were  ooly  entitlM  to  report 
to  quarter  sessions  that  the  house  was  not  needed 
after  hearing  evidtnce  given  on  oath,  although  such 
evidence  need  not  be  so  full  as  if  they  had  finally 
to  decide  the  question  of  renewal.  Therefore  the 
rules  nisi  for  mandamus  were  made  absolute  in  all 
those  cases  where  the  justices  had  reported  without 
first  giving  the  Ucenseea  an  opportunity  of  being 
heard,  and  in  every  case  the  rules  nisi  for  prohibi- 


tion were  discharged.— Bex  v.  Tolhuest,  K.B.D., 
619 ;  [1905]  2  K.  B.  478 ;  74  L.  J.  K.  B.  652. 

8.  Benewal  of  on-licence— Condition  to  renewal — 
Undertaking  hy  amilicant — Power  of  justices  of 
licensing  district — Licensing  Act,  1904  (4  Ed.  7,  c. 
23),  ss.  1,  9. — ^The  justices  of  a  licensing  district 
have  no  power,  under  the  Licensing  Act,  1994,  to 
require,  as  a  condition  to  the  renews  of  an  A-rla^wg 
oi^cence,  that  the  applicant  should  give  any 
unrortakiDg  as  to  the  conduct  or  management  of 
the  premises,  apart  from  the  matters  mentioned  in 
seotfon  1,  sub-section  1,  as  grounds  for  refusing  the 
renewal. 

So  held  by  Collins,  M.B.,  and  Oozens-Hardy, 
L.J.,  ICathew,  L.J.,  ditoenting. 

Decision  of  the  Divisional  Court  in  Bex  v.  Dodds 
{ante,  p.  377),  reversed.— Bex.  v.  Dodds,  C.A.^ 
559  ;  [1905]  2  K.  B.  40 ;  74  L.  J.  K.  B.  599. 

9.  Selling  hy  retail  without  a  licence  —  Charge 
proved  —  Information  dismissed  because  offence  of 
trifling  nature— Licensing  Act,  1872  (35  <6  36  Viet,  c 
94),  s.  3— Summary  Jurisdiction  Act,  1879  (42  <6  43 
Viet.  c.  49),  s.  16. — Selling  into]dcating  liquor 
without  a  Ucence  for  nine  da^s  is  not  an  offeoce 
of  a  trifiing  nature  which  justifies  instioes  in  dis- 
missing imormation  therefor  merely  because  the 
transfer  sessions  are  not  held  for  that  period,  and 
there  is  a  bond  fide  intention  to  apply  for  a  transfer 
of  the  licence  at  such  sessions. — Babward  v. 
Babtoh,  K.B.D.  ;  92  L.  T.  859. 

10.  Undertaking— Benewal  of  licence— BeerJiouse — 
Kandamus— Zicenstn^  Act,  1904  (4  Ed.  7,  c.  23),  s. 
9.— Upon  an  application  for  the  renewal  of  an 
existing  on-licence,  the  licensing  justices  have  power 
under  section  9  of  the  Licen^g  Act,  1904,  to 
require  the  licence-holder  to  sive  such  reasonable 
undertakiogs,  as  the  justices  deem  fit,  as  a  condi- 
tion to  the  renewal  of  the  licence,  provided  that, 
by  section  9,  sub-section  3,  of  the  said  Act,  the 
aforesaid  power  cannot  be  exercised  in  respect  to 
licences  to  which  section  19  of  the  Wine  and  Beer- 
house Act,  1869,  and  section  7  of  the  Wine  and 
Beerhouse  Amendment  Act,  1870,  apply. — Bex  v. 
Gbdcwadb,  K.B.D.  377 ;  [1905]  2  K.  B.  50. 

See  also  Olub,  1. 

LIGHT.— See  Easement,  1-4. 

LIMITATIONS,  STATUTE  OF 

1.  Acknowledgment  of  debt— Conditional  promise 
to  pay — Constrtiiction  of  document — 21  Joe.  1,  e.  16. — 
A  debtor  wrote  to  his  creditor  a  letter  in  which  he 
ssid  he  was  willing  to  sell  5,230  shares  in  a  certain 
company  for  the  sum  of  £816  4s.  6d.,  and  in  the 
event  of  his  doing  so»  he  would  with  the  money 

a  the  call  due  on  629  of  the  shares  and  the 
ice  in  settiement  of  his  account  with  the 
creditor,  amounting  at  the  31st  of  December  last 
to  £501  14s.  6d. 

This  letter  was  written  before  the  expiration  of 
■ixyears  after  the  debt  was  incurred. 

The  sale  of  shares  mentioned  in  the  letter  did  not 
take  place. 

Held  (reversing  the  decision  of  Phillimore,  J., 
reported  90  L.  T.  Bep.  460),  that  the  letter  was  not 
in  itself  sufficient  to  take  the  case  out  of  the  Statute 
of  limitations.— Babbett  &  Son  v.  Dayxes,  C.A., 
91  L.  T.  736. 

2.  Possession — DisabilUy^  Claim  of  infant  barred 
—Biol  Property  LimitaHon  Act,  1874  (37  <fc  38  Vict,  c 
57).— Where  the  adverse  possession  of  a  tresDasser 
oommenoes  as  against  an  owner  who  is  unoer  no 
disabUitv  and  is  continued  as  against  a  subsequent 
owner  who  is  an  infant,  the  infancy  of  the  subsequent 
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owner  does  not  arrest  tbe  operation  of  the  statute, 
bnt  the  trespiMser's  title  becomes  absdlate  at  the 
same  date  as  it  would  have  done  had  the  owner- 
ship of  tbe  original  owner  continued. — Gabnbr  v. 
WiNGEOVB.  Ch.D.  Buckley,  J.,  6S8  [1905]  2  Ch. 
233 ;  74  L.  J.  Ob.  545. 

3.  Simple  contract  debt — Beat  estate  devised — Tenant 
/or  life  and  remaindermen — Part  payment  by  tenant 
/or  li/e—Limitation  Act,  1623  (21  Jac.  1,  c.  16).— 
Tbe  pert  payment  by  a  devisee  lor  life  of  a  simple 
contract  debt  of  his  tsstaior  and  of  interest  thereon 
is  sufficient  to  keep  the  debt  alive,  notwithstanding 
the  lapse  of  time,  not  only  as  against  the  devisees 
in  remainder  after  the  life  estate,  but  also  as 
against  devisees  of  other  real  estate  of  the  testator. 

In  re  HoUingihead,  HoUingshead  v.  Webster,  36 
W.  B.  660,  37  Oh.  D.  651,  foUowed. 

The  principles  of  Boddam  v.  Morley,  5  W.  B.  510, 
1  D.  G.  &  J.  1.  and  Dibb  v.  Walker,  41  W.  B.  427, 
[1893]  2  Ob.  429,  applied.— Ohaitt,  Be,  Bird  v. 
GoDFBET,  Ch.D.  Warrington,  J.,  526;  [1905]  2  Oh. 
225 ;  74  L  J.  Oh.  542. 

See  also  Oovenant,  2 ;  Public  Authorities,  3,  4. 

LITBBABY  and  BOIBNTIFIO  INSTITUTION  :— 

Mechanics*  and  working  men's  institute-^  Ohfects — 
Power  to  mortgage  premises^Improvements  to  build" 
ing — BHHard^room — Necessary  repairs — Literary  and 
B&^tific  InstUvHons  Act,  1854  (17  d  18  Vict.  c.  112), 
ss.  18,  19,  33.— An  institute  of  the  kind  provided 
for  by  the  literary  and  Scientific  Institutions  Act, 
1864,  cannot  raise  money  by  way  of  mortgage  or 
charge  upon  its  premises  except  as  expressly 
authorised  bv  the  Act. 

Such  a  body  has  no  implied  power  of  borrowing 
such  as  is  incident  to  a  trading  or  commerdiu 
nndertakinff. 

The  prodding  of  a  billiard-room  is  outside  the 
purposes  which  the  Act  contemplates. 

If  the  trustees  of  such  an  institute  expend  money 
of  their  own  on  necessary  repairs  of  the  building, 
they  are,  apart  from  the  statute,  entitled  to  alien  on 
the  property  of  the  institute  for  the  mon^  so  spent. 
— Badger,  Bb,  Mansbll  v.  Oobhah,  (7a.  D.  Buck- 
ley,  J.;  [1905]  1  Oh.  568;  74  L.  J.  Ob.  327;  92 
L.  T.  230. 

See  abo  Bating,  3. 

LOOAL  GOYEBNBfENT  :— 

1.  Adjustment — Formation  o/  county  borough — 
Loss  o/  profitable  area — Local  Government  Act,  1888 

81  <6  52  Viet.  c.  41),  a.  32.— The  county  council  of 
•  and  the  council  of  the  county  borough  of  W.  H. 
had  respectivelT  daimed  certahi  payments  in  addi- 
tion to  those  allowed  on  an  award  made  with  regar  d 
to  the  financial  adjustment  to  be  made  on  the 
creation  of  the  county  borough  of  W.  H. 

The  county  councu  claimed  in  respect  of  repair, 
maintenance,  and  improvement  of  (1)  county 
bridges,  and  (2)  main  roads,  and  (3)  in  respect  of 
discontinued  contributions  and  miscellaneous  ex- 
penses, being  the  expenditure  of  the  county  council 
on  saltfies,  regiitration  of  voters  ether  than  Parlia- 
mentary ownership  voters,  law  charges,  printing, 
and  stationery,  weights  and  measures  and  health 
departments,  election  and  county  rate  basis  ex- 
peoses,  petty  sessional  courts  in  the  county  and 
office  expenses,  on  tbe  ground  that  owing  to  and 
since  the  constitution  of  the  county  borough  they 
had  been  deprived  of,  and  would  in  future  lie 
deprived  of,  all  contributions  from  the  area  of  the 
county  borough  towards  these  expenses. 

The  council  of  the  county  borough  claimed  that 
they  should  be  paid  by  the  county  councU,  in  addi- 
tion to  the  sums  they  were  to  be  paid  under  the 


award,  sums  (4)  in  respect  of  duldren  in  indostrid 
schools  and  reformatories,  (5)  in  respect  of  wahm- 
dized  roads,  and  (6)  in  reqiect  of  fines,  oa  ttt 
grounds  as  to  U)  of  the  increased  bord«n  fhiova 
on  the  area  wiuiin  the  county  borough,  and  as  to 
{by  bv  reason  of  the  loss  which  that  area  bad 
sustamed  l^  reason  of  the  disocntinuaiioe  of  aca- 
tributions  by  the  county  council,  and  as  to  (6)  by 
reason  of  the  loss  of  tbe  allocation  of  an  axcess  of 
&ies  levied  in  the  area. 

Held,  that  under  section  32  of  the  Iiooal  Qcfwrnn- 
ment  Act,  1888,  items  1,  2,  and  3,  as  weQ  as  itsM 
4,  5,  and  6,  were  tbe  subjects  of  valid  rlaiias  — 

DuaHAK  OOTJHTY  OOUNOIL  V.  WBST  HUBTUStMI. 

OORPORATIOH,  K.BD.;  [1904]  2  K.  a  340;  » 
KT.  685. 

2.  Borough  councillor — Disqualification — Munidpai 
Corporations  Act,  1882  (45  dk  46  Viet,  c  50),  ss.  IS, 
41.— By  section  12  (1)  of  the  Municipal  Obspon- 
tions  Act,  1882,  *'  A  person  shall  be  diMualified  for 
being  cdected  and  for  being  a  counoiflor,  if  and 
while  be  ...  (c)  has  directly  or  indiraetly,  by 
himffl*  or  his  partner,  any  share  or  intreat  in  aay 
contract  or  employment  inth,  by,  or  on  behalf  of 
the  council" ;  and  by  section  41  (1)  «<  If  any  pma 
acts  in  a  corporate  office  •  .  .  after  beco«isf 
disqualified,  he  shall  for  each  offence  be  liable  to  s 
fine  not  exceeding  fifty  pounds,  reooverabls  by 
action." 

The  defendant  was  a  town  councillor  and  tmstss 
of  a  Wesleyan  chapel,  to  which  was  attacked  a 
non-provided  school.  Fuel  for  warming  was  sup- 
plied by  the  defendant  to  the  trustees,  and  by 
arrangement  the  town  council  paid  the  ttastess  lor 
such  of  the  fuel  as  was  used  for  the  porpoee  of 
warming  the  school  building  during  tbe  time  wkM 
it  was  used  as  a  non-provided  school.  Orders  wen 
given  by  the  trustees  to  the  defendant  on  tiie  4tk 
and  23Ed  of  January  and  the  2ud  of  Febmaiy,  i 
were  fulfilled  on  the  11th  and  25th  of  January  ; 
the  3rd  of  February  respectively.  The 
voted  as  councillor  on  the  1st  and  5th  of  FMmsry, 
and  on  these  dates  the  fuel  ordered  had  not  be« 
paid  for. 

Held,  that  be  was  not  disqualified  from  voting  oa 
these  dates.— Oox  v.  Trusoott,  K.B.D.  ;  92  L.  T. 
650. 

3.  Bye^law — Borough — Evidence  o/  puhHenti^m 
Authentieated  copy. — By  tbe  Municipal  OorporatioBS 
Act,  1882,  s.  24,  the  production  of  a  copy  i 
cated  with  the  corporate  seal  shall,  untal  the 
trwry  be  proved,  be  evidence  of  a  l^re-law. 

Held,  that  such  a  copy  was  prima  /ade  uiidsai.a 
that  the  requirements  of  section  23  had  been  oos- 
pUed  with,  and  that  no  further  evidence  of  pnblioa- 
tion  need  be  given.  —  BoBiirsoir  v.  Oi 
K.B.D. ;  [1905]  I  K.  B.  534;  74  L  J.  K.  B.  i 
92  L.  T.  171. 

4.  Bye-  lawSale  o/  paper  devoted  wholly  to 
probable   result  of  races   and  other   o 


Validity  of  bye-law-^Looal  Government  AdL^  188^  (al 
ds  52  Vid.  c  4),  a.  16. — A  county  council  miUMafisf, 
to  act  under  tne  powers  granted  to  tiiem  oy  siiutiua 
16  of  the  Local  Government  Act,  1888,  mails  a 
bye-law  imposing  a  penalty  on  any  person  fta- 
quenting  and  using  any  street  or  other  pubBe  plans 
'*for  the  purpose  of  selling  or  diitruwiting  any 
paper  or  written  or  printed  matter  devoted  wboDy 
or  mainly  to  giving  information  as  to  the  probabls 
resalt  of  races,  steeplechases,  or  other  ooaspaCi- 
tions." 

Held  (by  Lord  Alverstone,  L.O. J.,  and  Kennady* 
J.,  Phillimore,  J.,  dissenting),  that  the  by»-]aw  wm 
invalid,  as  it  was  in  its  terms  unreaaonab>e> — Soott 
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V.  PlLLimtE,  K.B.D.,  284;  [1904]  2  K.  B.  866;  73 
L.  J.  K  B.  998;  91  L.  T.  668. 

5.  Contract—Validity— Pecuniary  penalty— PuUic 
HeaUh  Act,  1875  (38  A  39  Vict.  c.  66).  $.  174,  eul- 
aection  2.~Aii  urban  snthority  oontraoted  with  % 
rural  authority  to  supply  the  latter  with  water  in 
bulk,  water  ao  taken  to  be  paid  for  quarterly.  It 
waa  provided  that  in  oase  any  suoh  quarterly  pay- 
ment was  in  arrear  for  one  month  interest  should 
become  chargeable  at  the  rate  of  five  per  cent 

Held,  that  the  contract  was  not  within  section 
174,  sub-section  2,  of  the  Public  Health  Act,  1876 ; 
but,  9emhle,  if  it  were,  the  payment  of  interest  As 
aforesaid  would  be  sufficient  pecuniary  penalty  to 
satisfy  the  statute. — Soothill  Upper  Ubbah 
CoTTNOiL  V.  Waxxfixld  Bubal  Oouhoil,  Ch.D. 
BmnfenEady,  /.,  260;  [1906]  1  Oh.  63;  74  L.  J.  Oh. 
116;  91L.T.800. 

6.  Drain  or  $etver— Notice  to  abate  fitiiMnce— 
Puhlie  EeaUh  Act,  1875  (38  <fe  39  VicL  c  66),  $.  94. 
— ^The  defendant  had  for  some  years  discharged 
the  sewage  from  his  house  into  a  pipe  running 
alongside  a  county  road,  which  pipe  had  been  laid 
down  by  an  adjoining  owner  for  his  own  pro- 
tection for  the  purpose  of  carrying  off  the  surface 
water  from  the  highway  and  so  preventing  it  from 
flowing  on  to  his  premises.  A  breakage  having 
occurred  in  the  pipe  it  became  stopped  up  iaq 
caused  a  nuisance.  The  local  authority  took 
prooeedinffs  against  the  defendant  to  compel  him 
to  abate  the  nuisance. 

Held,  that  it  was  no  defence  for  the  defendant  to 
show  that  the  pipe  was  a  sewer  which  the  local 
authority  were  liable  to  repair,  and  that  under  the 
droumstanoes  it  was  not  a  sewer.— WnroANTOir 
BxTBAL  CouHoiL  V.  Pabsons,  K.B.D.  ;  [1906]  2 
K.B.  34;  74  L.J.K.B.  638. 

7.  Education  —  Scheme  —  Education  committee^ 
Appointment  by  local  authority— Power  of  local 
authority  to  determine  order  hy  retirement  of  membere 
—Determination  by  local  authority— Subeequent  varia- 
tion of  order  of  retirement— Validity— Education 
Act,  1902  (2  Ed.  7,  c.  42),  m.  17  (1),  21  (3)— A 
district  council,  as  the  local  education  authority 
under  the  Education  Act,  1902,  established  an 
education  committee,  which  was  constituted  in 
acoordanee  with  a  scheme  made  by  the  ooundl  and 
approved  by  the  Board  of  Education.  The  scheme 
provided  that  the  committee  should  consist  of  nine 
members,  each  of  whom  was  to  hold  office  for 
three  years ;  but  it  was  provided  that  one-third  go 
out  of  cffice  on  the  1st  of  Mav,  1904,  and  in  each 
succeeding  year.  The  council  was  to  determine 
the  order  in  which  they  should  retire.  The  counoO 
resolved  that  the  plaintiff  should  be  a  member 
of  the  committee,  and  should  retire  on  the  1st  of 
May,  1906.  Subsequently  the  counoQ  resolved  that 
he  should  retire  on  the  1st  of  May,  1904. 

Held,  that  the  second  resolution  was  uUrd 
virfi.— MiLWABD  V.  Babby  Ubban  Council,  (Jh.D. 
Buckley,  J.,  21 ;  [1904]  2  Ch.  481 ;  73  L.  J.  Ch. 
804;  91  KT.  290. 

8.  Education— School  board— Borough  councH-^ 
Acte  of  Parliament— Transfer  of  prtmerty— Vesting— 
"■       '      '    "  -  -  — Katioi    "  "^  ■- 


Consols— Instrument  of  transfer-^Ifatiohal  DM  Ad, 
1870  (33  <fc  34  Vict.  c.  71),  s.  22— National  Debt 
{Stockholders'  Belief)  Act,  1892  (66  <fc  66  Fie*,  c  39),  s. 
^—Education  Act,  1902  (2  Ed.  1,  c  42),  ss.  6.  26 ; 
Schedule  II.,  clause  1. — On  the  appointed  day  on 
whidi  the  Education  Act,  1902,  comes  into  opera- 
tion in  any  particular  district  the  school  board  of 
that  district  is  abolished  by  section  6  of  the  Act, 
and  ceases  to   exist,  and   by  virtue    of    clause 


1  of  Schedule  II.  of  the  Act  the  property 
of  the  school  board  is  thereupon  transmred 
to  and  becomes  vested  in  the  new  educa- 
tion authori^  without  the  necessify  of  any 
instrument  of  transfer.  This  appUes  to  stocks 
which,  under  the  National  Debt  Act,  1870,  could 
only  be  transferred  by  entry  in  books  of  transfer 
kept  by  the  Bank  of  ^gland,  and  the  bank,  con- 
sequentlv,  cannot  require  such  entry  to  be  made  or 
any  further  instrument  of  transfer  to  be  executed 
even  with  regard  to  such  stock. — Oldham  Oob- 
POBATION  V.  Bank  op  Bkgland.  C.A.,  243 ;  [1904] 

2  Ch.  716 ;  73  L.  J.  Ch.  785 ;  91  L.  T.  682. 

9.  Infectious  disease  —  Premature  discharge  of 
patient  from  hoepital— Infection  of  other  persons — 
Liability  of  corporation. — Where  a  corporation  pro- 
vide a  hospital  under  the  Public  Health  Act,  1876, 
for  patients  suffering  from  infections  diaeaaea  there 
is  no  abiolute  obligation  upon  the  corporation  not 
to  discharge  a  patient  who  may  cause  contagion. 
If,  therefore,  by  the  negligence  of  a  competent  and 
duly  qualified  medical  man  appointed  by  the  cor- 
poration, a  patient  is  prematurely  discharged  and 
contagion  is  thereby  caused  to  other  persona,  the 
corporation  are  not  liable  for  such  ueoiigence  of  ttie 
medical  man.— Byaks  v.  Lxvebpool  Oobpobation, 
K.B.D. ;  74  I*.  J.  K.  B.  742. 

10.  Sewer  or  drain — Drain  on  private  around — 
Draining  several  houses — *'  Single  private  drain  " — 
Public  Health  Act,  1876  (38  <fc  39  VicL  e.  66),  s.  41 
—Public  Health  Amendment  Act,  1890  (68  d:  64 
Vict,  c  69),  s.  19. — A  drain  conveying  the  orainage 
of  two  or  more  houses  belonging  to  the  same  owner 
into  a  single  private  drain  (as  described  by  aection 
19  of  the  Public  Health  Amendment  Act,  1890)  ia 
a  sewer,  and  not  afliscted  by  section  41  of  the  PuWc 
Health  Act,  1876. 

Decision  of  the  Divisional  Court  'affirmed. — 
Jackson  v.  Wihblbdon  Hbbak  Coxtvoil,  C.A.,  486 : 
[1906]  2  E.  B.  27;  74  L.  J.  K.  B.  641 ;  92  L.  T. 
663. 

11.  Sewer — Drain — ** Single  private  drain**  — 
Houses  belonging  to  different  owners— Nuisance — 
Apportionment  of  expenses— Public  HeaUh  Ad,  1876 
(38  <k  d9  Vid.  e.  66),  a.  41— Pti6Ztc  Health  Acts 
Amendment  Ad,  1890  (63  d:  64  Vict.  c.  69),  s.  19.— 
A  pipe,  which  was  laid  in  private  property,  received 
the  oninage  of  several  houses  belongmg  to  dtf erent 
owners,  and  was  then  oonnected  with  a  public  sewer. 
A  nuisance  having  arisen  in  the  pipe,  the  local 
authority^  gave  notice  in  writing  to  the  owner  of 
the  premises  where  the  nuisance  existed  to  remedy 
the  same,  and,  the  owner  having  made  default  in 
complying  with  the  notice,  the  local  authority  did 
the  work  and  sued  the  owner  to  recover  the 
expenses. 

Held,  first,  that  the  pipe  was  a  '*  single  private 
dndn  "  within  section  19  of  the  Public  Health  Acts 
Amendment  Act,  1890,  and  that  therefore  the  local 
authority  were  entitled  to  require  the  owner  of  Uie 
premises  to  abate  the  nuisance  under  section  41  of 
the  Public  Health  Act,  1876 ;  and,  secondly,  that 
as  the  nuisance  existed  on  the  premises  of  one  owner 
only,  no  question  of  apportionment  arose,  and  the 
owner  was  liable  to  pay  the  whole  of  the  expenses. 

Self  V.  Hove  Commissioners,  43  W.  B.  300,  [1896] 
1  Q.  B.  686,  and  Bradford  v.  Mayor,  Ac,  of  East- 
bourne^ 45  W.  H.  31,  [1896]  2  Q.  B.  206,  approvid 
and  followed. 

Judgments  of  the  Divisional  Court  ([1904]  2 
K.  B.  1),  62  W.  B.  Dig.  143,  and  of  OhanneU,  J. 
([1904]  2  K.  B.  807),  reversed.  —  THOMPSON  v. 
Boolbs  Cobpobahon,  O.A.,  211 ;  [1905]  1  K.  B. 
110;  74  L.  J.  E.  B.  130 ;  91  L.  T.  760. 
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12.  Siff^ — Paving  ej-pentsM — Owntr  at  time  of 
c^ompldion  of  the  works — Own^r  in  default — Puhlic 
Hmlih  Ady  1875  (38  *fc  39  Vid.  c  55),  sm,  UO,  25T*— 
IThe  own€T  of  the  premises  when  tbe  worka  ^re 
completed  ig  the  perion  liable  to  summary  pro- 
ce<dioga  in  roipect  to  expeneeB  incurred  by  the 
local  authority  in  respect  of  work  executed:  by  such 
authority  lor  wbioh  notice  baa  beon  glTBii  under 
eeotion  laO  of  the  Publio  Health  Act>  1875,  althongb 
be  bd  not  the  owner  at  the  time  tbe  notice  was 
■eifved.— East  Ham  Ubban  Copncil  o,  Aylett, 
K.B.D.,  492;  [1905]  2  E.  B.  22;  74  L.  J.  K.  B. 
471;  92KT,  420. 

13,  Sitfei^ Private  street  works ^MBcoverif  of  ex- 
jiemet—Liftbiliitj  of  owner  cf  ptrmiut — Vhange  o/ 
ownership  before  demand — Continuintj  liah'fUy  of 
former  owner— PuhHc  Health    Act,   1875  (38    it    39 

Vid.  e.  55)^  10,  150.  257-— Tfle  expeuaea  of  priiTAte 
•tiiet  worka  executed  by  tbe  urban  authority  under 
■co&n  150  of  tbe  Public  Health  Act,  1875»  are 
reooTerable  from  the  person  who  wa*  owner  of  the 
premiatB  abutting  on  tbe  atreet  when  the  notice 
wae  aerred  and  the  work  completed,  although  he 
bad  ctated  to  be  owner  of  the  premiaea  before  the 
expenaf  a  were  d  e  m  and^  d . 

Deciaion  df  the  Divtaional  Court  (90  L*  T.  439, 
62W.  R.  Dig.  143)rev©raei. 

Heg,  Y.  Swindon  Local  Bmrd,  27  W.  K.  732,  [1879] 
4  Q,  B.  Dp  30 5 » not  approved, — Mxluled  t?^  Balby- 
wrrH-HESTHOEPS  Urban  Couitcil.  0,A.,  165; 
[1905]  1  K.  B.  60;  74  L>  J.  K,  B,  45 ;  91  L.  T.  730. 

LUNACY  :- 

1.  Asylum — Charges  for  maintenance  of  iHimper 
lunatk9  not  ieUM  wiihin  the  county  m*  borough  to 
which  the  asylum  helonga — Limit  of  such  charges — 
Lunacy  Aa^  1890  (53  dE  54  Vkt  c.  5),  b.  283,  au?j* 
sections  I  and  3, — The  weekly  charge  to  b©  fixed  by 
the  viaiting  committee  under  aection  283  of  the 
Lunacy  Act,  1890}  for  the  expenaea  of  maintenance 
and  other  expenses  of  pauper  lunatica  in  an  asylum 
mnat  not  exceed  Ha.  for  each  pauper  lunatic,  even 
though  the  pauper  lunatic  in  reipect  of  whom  the 
charge  ia  made  is  aent  from  or  aettlad  in  a  pariah 
or  place  outride  the  county  or  borough  to  which 
the  aaylum  belonge* 

DeciaiDn  of  the  Diviaional  Court  {ante,  p.  15S) 
affirmed, — FrroHt^  Bermonbsky  QuaebiakSi  (^,A*, 
308;  [1905]  1  K,  B.  524  j  73  L,  J.  K.  B,  250;  92 
L,  T.343, 

2.  Ilhgiiimacy-^Di^wiitimi  of  property  after  death 
— Deed  of  trust  exeeuied  by  lunatic  after  inqtimiion — 
Application  to  test  validity  or  perpetuate  teJitimony — 
Mights  and  duties  of  the  Cromn— Conflict  *if  control  — 
Lunacy  Ad,  1890  (53  Vict,  c.  5),  a.  120,— Tbe  court 
cannot  recognize*  or  regard  as  other  viae  than  Toid, 
a  deed  executed  by  a  lunatic,  after  icquisition,  dia^ 
poaing  of  hia  property  after  death  ;  aod  therefore 
will  not,  at  the  lunatic*  a  in  stance,  order  a  trial  for 
teattDg  the  validity  of  auch  deed,  or  for  perpetuating 
teitimony  of  capacity  to  ex*?cuta  it* 

Ex  parte  Sir  Den /ami  n  Wright  ^  1  Yern*  155,  dia- 
cuiaed.— E,  T.  Wale™.  Be,  C,i.,  177:  [190511 
Ch*  IGO;  74  L.  J,  Ob.  86;  91  L.T,  713. 

0.  JurisdidiOH— Person  lawfully  fletaimd  as  ct 
lunrxtic^ Person  np^minled  to  exercise  pomers  of  com-- 
mtfte«  of  the  estate^ Joint  }?ow^  to  appoint  among 
diildren—Lunacg  Act,  1890  (53  Vict.  c.  5),  «.  116, 
120, 12S. — A  joint  power  to  appoint  among  ehOdren 
ia  a  power  Tested  in  tbe  luoatic  in  the  charactf^r  of 
truatpei  and  the  judge  in  lunacy  may,  under  section 
128  of  the  Lunacy  Act»  1890,  directa  ita  exerciae  by 
a  pereon  appointed  to  fxerciie  powert  of  a  com* 
mittee  of  the  eatate. 


Per  Cozena- Hardy,  L*Jp,  diueniienU^ — In 
128  the  words  "in  the  character  of  traibae**  is 
not  apply  where  the  conaent  ia  required  fta  m  ckedt 
on  the  undue  exerciBe  of  the  power. — A~  (A  P^nov 
OF  UifsOTJiTD  Mibtd),  Ee,  C.A.,  1  ;  [1904}  aCk 
328 ;  73  L.  J.  Ch.  648 ;  91  L.  T.  238, 

Bm  alao  Probate,  3. 

MALICIOUS  PEOSBOUTION:— 

EvidtJice — Protfincs  of  fudge  and  ofjtir^ — X<eiff  Ihaf 
— Pradice  — In  an  action  lor  malicioui^ 
ihe  onus  ia  on  the  plaintifT  throughout  ^  i 
ing  to  the  satiaf action  of  the  j  adge  who 
^aae  that  there  waa  no  reaaonable  or  prab^bla  mmm 
for  instituting  the  pro9ecutioQ«  But  in  a  mm  h 
which  the  judge  at  the  trial  improperl|r  Ml  tbt 
question  of  reason  able  and  |>robab1e  &aim  to  iki 
jury,  instead  of  dealing  with  it  himi«lf  om  tka  iMifei 
found  by  the  jury,  and  the  jury  found  apon  tki 
facta  that  there  was  no  reaaonable  and  prabakli 
cause,  ii  the  court  ia  of  opinion  that  Vtim9  WM  M 
evidence  to  support  thia  finding,  or  thmt.  it  wm 
against  the  weight  of  evidence,  there  mniil  ba  a 
new  tdal.    Judgment  of  the  oourt  below  alBnaad. 

MttropfiliUin  niilway  Co,  V,  Wright,  1 1  Afip.  Cm 
152,  followed.— Cox  V.  BxaLTSH.  Scorrma,  ass 
AusTEALiAif  Bake,  PM-;  ri9(W]  A.  C.  168;  74 
L.J,  P,  C,  e2;  92L,T,  483. 

MANOBr-^ 

1.  Land  parcel  of  a  manor — No  cop^kvld  Uimmtdt 
Lease  for  a  term  of  inclosure  frmn  mhs  qf  aa^mor 
Long  contijiued  poaiession—Free  or  eMi^  k^dist^ 
Quit  rent  —  Additions  to  holding  and  #arM£oM  U 
lord*8  rer^,— Land  parcel  of  a  maxtor  in  wMA. 
there  were  no  copyhold  a^  and  in  whidb  llwra  wm» 
three  daaaea  of  lenanta*(l}  rack  reutm,  (2]  tea- 
hold  tenanta,  and  (3)  cottagera*-ifa4  ittfij  in  IIm 
eighteen th  century  inclosed  from  the  wial«  dC  Iki 
manor,  the  rent  payable  to  the  lard  at  thai  ^ksm 
being  la.  annually.  In  1732  tbe  tenaal  poipavlii 
to  grant  a  long  lease  of  the  original  prrrwlm  ^  a 
peppercorn  rent,  and  in  1757  the  tlkMi  tHHii 
granted  another  laaae  of  the  aame  ^ivmamm  §mi  as 
additional  piece  of  ground  at  the  wtmt  ol  s  ni 
rose.  Defendants  cl timed  by  diren  mmmm  wmi^m- 
menta  the  interesta  in  the  two  long  terriBa,  mmtft^ 
ing  that  their  leaaora  were  freehold  teoaati  ol  Hii 
manor  at  a  quit  rent.  The  rents  pftid  to  kb*  Ippl 
of  the  manor  had  increaaed  from  la^  m  1732  ^ 
Is.  2d.  in  17^7,  28.  in  1791,  aad  5i.  in  1837.  Sa 
addition  to  the  preoilsei  before  the  two  latter  jmn 
reapectively  to  which  the  increaae  in  tba  ratti  ODoid 
be  attributed  wai  ah  own. 

Held,  that  the  defendanta'  daim  to  bt  liMlttW 
in  the  claaa  of  freehold  t(*nanta  of  tbe  m.wnp^  ^tti^ 
— FouAMBE  1%  SMmi's  TADCAaTiE  BnxwKKT  ex, 
OLD.  Kekewich,  J.;  73  L  J.  Ob.  It2i  91  L.  T. 
312, 

2.  ^I'^Afa  of  eommon—Quarry—Bighi  §9  §^  afcai 
Frtehotd  and  copyhold  tenants— Ei'idtftc^  Otmri  f«flk 
— The  copyhold  tenants  of  a  wumot  iB^JP  ^ 
custom  have  a  right  of  common  to  get  itott^  mm 
aand  out  of  the  lord's  waate  to  be  UMd  t^  tkas  «i 
their  reapecti^e  tenementa  within  the  auftor,  mai 
there  is  no  legal  objection  to  tbe  tx\gtmMm  wt  a 
similar  right  in  the  freehold  teoftitlB.  BmA  m  K^^kft 
ia  not  unreaeonablef  and  tbo  oowt  t^Om  Ma^  !■ 
giTen  in  evidence  of  its  exiiteiKS«*  1%«  htd^  tmm^ 
not  inclose  against  such  a  right  of  ooouwm ;  wm£ 
the  fact  that  an  amercement  rent  waa  at  ofi*  tM» 
paid  in  respect  of  the  quarry  from  wbkll  this  daH 
waa  taken  caunot  affect  tbe  ttfiimti  ia  fmpmmi  ol 
tie  rrght  in  question.- HxaTS  9*  DlASm,  Ckd 
Joyce,  J. ;  [1905]  2  Oh.  86 ;  T€  L*  S.  0^  466  ^  96 
L.  T«  643. 
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MABEBT:— 

Infringement — Injunction,— By  letten  patent  in 
the  dxteenth  year  ef  his  leign  Jamee  I.  sranted  a 
right  to  a  Friday  market  for  the  town  of  W.  By 
an  Act  of  48  Geo.  3,  after  reciting  the  letters  patent, 
it  was  enacted  that  it  should  he  lawfd  for  the 
person  entitled  to  keeptbe  market  to  take  toUage 
of  markets  holden  on  Wednesday  and  Saturday. 

On  the  13th  of  Jane,  1887,  the  market  rights 
were  conyeved  and  assigned  to  the  W.  LocMd  Board. 
In  1880  Dye-laws  were  made  regulating  the 
nse  of  the  market-place.  Bye-law  15  prorided 
that  a  market  for  the  sale  of  goods,  meat,  fls]i, 
poultry,  provisions,  fruit,  vegetables,  plants, 
flowers,  hsfdware,  furniture,  apptoel,  and  aU  other 
goods,  merchandise,  and  mar&etable  commodities 
should  be  held  on  every  day  except  Sunday, 
Christmas  Day,  and  Qood  Friday, 

By  a  chftrter  in  the  fifty-fourth  year  of  Hoirjr 
m.  a  Tuesday  market  in  P.  was  granted,  which 
became  vested  in  Queen's  OoUege,  Oxford,  who 
conveyed  to  the  plaintiff.  Under  section  19  of  the 
Local  Government  Act,  1899,  a  scheme  was  made 
for  W.  and  an  Order  in  Oeundl  was  made  extoid- 
ing  Uie  boundaries  of  W.  so  as  to  include  P.  No 
provision  was  made  for  charging  tolls,  but  power 
to  do  so  was  given  by  the  'm)olwi6h  Borough 
CouQcil  Act,  1903,  s.  4. 

The  plainti£Bi  asked  for  an  injunction  to  restrain 
the  defendants  from  hawking,  selling,  or  offering 
or  exposing  for  sale  within  the  borough  of  W. 
(except  in  their  own  dwelling-houses  or  shops)  anv 
articles  or  commodities  usually  sold  in  public 
markets  except  in  a  market-place  of  the  borough 
of  W.,  and  after  payment  of  the  tolls  pavable  to 
the  plaintiflSi.  Some  of  the  defendants  daimed  a 
right  to  sell  in  the  market  without  paying  toU,  and 
proved  that  they 'had  sdd  without  payii^  toll  for 
a  number  of  years. 

Held,  that  as  the  right  to  take  tolls  was  not 
given  by  the  duurter,  but  by  the  Act  of  1903,  no 
right  was  acquired  by  nonpayment  of  tolls  for  a 
considerable  period.  No  trace  of  the  defendants 
acquiring  a  right  adverse  to  the  rost  of  the  world 
could  be  discovered,  and  and  an  injunction  must  be 
granted.— WooLWiOH  Cobfosation  v.  Gibson, 
Ch.D.  Sunn/en  Eady,  J. ;  92  L.  T.  638. 

MABBIAGE:— 

Contrad — Illegality — Marriage  hrohage — Introduc- 
tions  with  a  view  to  marriage-^Contraet  for  reward  to 
bring  about  introdudione  —  Expense  incurred  in 
carrying  out  contract— Becission  o/ contract — Recovery 
of  money  paid, — A  contract  for  roward  to  introduce 
another  to  persons  of  the  opposite  sex,  with  a  view 
to  marriage  with  one  of  those  persons,  is  a  marriage 
brokage  contract  and  illegal;  and  money  paid 
under  such  a  contract  can  oe  recovered  back  by 
the  person  who  paid  it,  although  the  other  party 
to  the  contract  has  brought  about  introductions 
and  has  incurred  expense  in  so  doing. — Hbrmann 
V.  Charlbswobth,  C.A.;  [1905]  1  K.  B.  123;  74 
L.  J.  K.  B.  620. 

See  also  Settlement,  2. 

IIABBIBD  WOMAN  :— 

1.  Judgment  —  SeparcUe  property  —  Eestraint  on 
anticipatiofi — Income  due  after  judgment — Married 
Women's  Property  Act,  1882  (45  &  46  Viet,  c  75),  «. 
19. — Income  of  a  married  woman  which  she  is 
restrained  from  anticipating,  accrued  due  since  a 
judgment  against  her,  cannot  be  taken  in  execution 
imder  that  judgment. 

WhiUley  v.  Edwards,  44  W.  B.  530,  [1896]  2  a  B. 
48,  approved.-rBoLn^o  v.  Qiolby,  H,L,,  498; 
[1905]  A.  0.  98 ;  74  Ll  J.  K  B.  430;  92  L.  T.  369. 


2.  Reetraint  on  anticipation  —  Removal — Costs — 
Married  Women's  Property  Act,  1893  (56  <fc  57  Viet. 
e,  63),  s.  2. — Where  a  married  woman  possessed  of 
separate  estate,  subject  to  restraint  upon  anticipa- 
tion, was  a  plaintiff  in  an  action  which  was  ois- 
missed  with  costs. 

Held,  that  the  ontis  is  on  the  married  woman  to 
show  tiiat  the  jurisdiction  under  section  2  of  the 
Married  Women's  Property  Act,  1893,  to  remove 
the  restraint  upon  anticipation  should  not  be  exer- 
cised; but  that  the  order  will  not  be  made  as  a 
matter  of  course.— Pawley  v.  Pawlby,  Ch.D, 
Buckley,  J.,  375 ;  [1905]  1  Ch.  593 ;  74  L.  J.  Ch.  344 ; 
92  L.  T.  457. 

3.  Restraint  on  anticipation  —  Costs —  Appeal  — 
Married  Women's  Property  Act,  1893  (56  <fe  57  Vtct. 
c.  65).  a.  2.— Where  a  married  woman  applies  un- 
Buccestf nlly  for  a  new  trial  of  an  action  in  which 
she  is  the  plaintiff,  the  Court  of  Appral  has  juris- 
diction, under  section  2  of  the  Married  Women's 
Property  Act,  1893,  to  order  payment  of  the 
defendant's  costs  of  the  application  out  of  separate 
property  of  tiie  married  woman  which  she  is 
resti*ained  from  anticipatiog. 

Hood  Barrs  v.  Cathcart,  [1894]  3  Gb.  376,  and 
Hood  Barrs  v.  HeHot,  45  W.  B.  607,  [1897]  A.  0. 
177,  considered.— Dbbsel  v.  Ellis,  C.A,,  353; 
[1905]  1  K.  B.  574 ;  74  L.  J.  K.  B.  401 ;  92  L  T. 
816. 

See  also  Husband  and  Wife,  1,  2;  Jointure,  1 ; 
Separation  Deed,  1. 

MASTER  AND  SERVANT:— 

1.  Employers'  liability — Accident — Compensation^^ 
Accident  arising  out  of  and  in  course  of  employment 
— Accident  before  commencement  of  work — Jyorkmen*s 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37),  «.  1, 
subsection  L — In  an  arbitration  under  the  Work- 
men's Compensation  Act,  1897,  it  amwared  that  the 
applicant  was  employed  on  a  builotnic  operation, 
and  that  eadiof  the  men  employed  ontiie  work  was 
supplied  with  a  ticket  which  he  had  to  deposit 
every  momiog  at  a  ticket  office  on  the  premises 
within  three  minutes  of  the  time  for  commendog 
work.  To  the  knowledge  of  the  employers^  a 
number  of  tiie  men  who  lived  at  a  distance,  in- 
cluding the  applicant,  arrived  each  morning  by  a 
train  which  Nought  them  to  the  works  twenty 
minutes  beforo  the  time  for  corimencing  work,  and 
wero  in  the  habit,  after  depositidg  thek  tickets,  of 
going  to  a  mess-cabin  provided  by  the  employers 
on  the  works  for  tiie  purpose  of  getting  refresh- 
ment. It  was  neoessary  for  them  to  travel  by  this 
train  in  order  to  arrive  at  the  works  in  time.  The 
had  arrived  as  usual  twenty  minutes  before 


the  time  forcommendDg  work,  and  was  proceeding 
to  deposit  his  ticket  before  going  on  to  the  mess- 
cabin,  when  he  accidentally^  fell  into  an  evacuation 
in  tiie  ground  close  to  the  ticket  office. 

Held,  that  the  accident  aroie  out  of  and  in  the 
course  of  the  applicant's  employment  within  the 
meaning  of  section  X,  sub-section  1,  of  the 
Workmen's  Compensation  Act,  1897.  —  Shabf  v. 
JOHKSON  &  Co.,  O.A.,  597 ;  [1905]  2  K.  B.  139;  74 
L.J.E:.B.566;92L.T.  675. 

2.  Employers'  liability — Accident — Compensation — 
Building — Scaffolding  —  Ladder  —  Workmen's  Com'- 
pensation  Act,  1897  (60  &  61  Vict.  c.  37),  «.  7.— loan 
arbitration  under  the  Workmen's  Compensation 
Act,  1897,  it  appeared  that  the  deceased  workman 
was  employed  on  the  work  of  constmctiog  or  re- 
pairing a  building  more  than  thirty  feet  in  height, 
and  that  he  and  his  fellow  workmen  made  use  of  a 
ladder,  by  standing  on  the  rungs  for  the  purpose  of 
enabling  them  to  do  certain  parts  of  the  work. 
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Apart  iiom  the  ladder  nothing  in  the  nature  of 
loaffolding  was  naed  in  the  work.  The  ooonty 
oonrt  judge  found  that  the  ladder  was  used  as  a 
scaffolding,  and  held  that  it  was  a  scaffolding 
within  the  meaning  of  the  Act. 

Held,  that  the  decision  of  the  county  court  judge 
could  not  be  interfered  with. — O'Bbiek  v.  Bobbie 
&  Sow,  C.A.,  374 ;  [1905]  I  K.  B.  346 ;  74  L.  J.  K.B. 
268;92L.T.  721. 

3.  Employers^  liahility — Accident — Compensation 
— ** Building*' — Steam  crane  platform — Workmen* 8 
Compeneatum  Act,  1897  (60  ik  61  Viet,  c,  37),  8.  7, 
8uh-8ectum  1. — ^The  applicant's  employer  entered 
into  a  contract  to  erect  a  steam  crane  platform  for 
the  purpose  of  carrying  a  crane  wherewith  to  raise 
building  materials  for  the  construction  of  a 
permanent  bnOding  by  another  contractor.  The 
platform  was  constructed  of  timber  supported  by 
three  long  wooden  legs,  each  leg  consisting  of  four 
uprights  connected  together  by  cross-pieces  of 
wood.  Each  leg  was  let  into  the  ground,  and 
where  so  let  in  it  was  surrounded  by  loose  bricks 
to  keep  it  firm.  In  order  to  construct  the  platform 
planks  were  placed  resting  on  the  cross-pieces,  and 
ladders  were  placed  on  tl&e  planks  to  eoable  the 
workmen  to  go  up  and  down.  The  ladders  and  planks 
were  the  sci^oldmg  by  means  of  which  the  crane 
platform  was  being  erected,  and  when  it  was  com- 
pleted they  would  DC  removed.  While  the  applicant 
was  working  at  the  erecticm  of  the  crane  platform 
he  fell  and  was  injured.  At  the  time  of  the 
accident  the  structure  was  sixty- two  feet  high,  but 
the  permanent  building  was  less  than  thirty  feet 
high.  In  proceedings  to  assess  compensation 
under  the  Workmen's  Oompeniation  Act,  1897,  the 
county  court  judge  found  that  the  crane  platform 
was  a  *'  building  "  within  section  7,  sub-section  1, 
of  the  Act,  and  that  it  was  being  constructed  by 
means  of  a  scaffolding,  and  he  n^e  an  award  of 
compensation. 

Held,  that,  though  the  stmcture  was  a  temporary 
wooden  structure,  the  county  court  judge  was 
entitled  to  find  that  it  was  a  « building"  within 
the  Act. — Aylwabd  v.  Matthews.  C,A,,  292; 
[1906]  1  K.  B.  843 ;  74  L.  J.  K.  B.  336;  92  L.  T. 
189. 

4.  Employere*  liahility — Accident— Comptnsation 
— Building  **  being  constructed^* — Measuring  up 
plumbing  work — Worhmtne  Compensation  Act,  1897 
(60  &  61  Vict,  c  37),  a.  7.— A  contractor  lor  the 
construction  of  a  factory  sub-contracted  with 
another  contractor  whereby  the  latter  agreed  for  a 
lump  sum  to  do  the  plumbing  work  in  Uie  factory. 
The  plumbing  work  was  part  of  the  work  of  con- 
struction, and  under  the  contract  with  ^e  plumbing 
contractor  it  was  necessary  that  the  plummsg  work 
should  be  measured  up.  A  firm  of  engineers  had 
entered  into  an  independent  contract  with  the  owner 
to  erect  and  fix  the  necessary  mad^ery  and  steam- 
pipes.  After  the  building  contractor  had  finished 
the  work  of  buOding,  and  after  the  plumbing  work 
had  been  finished,  the  plumbing  contractor  sent 
one  of  his  workmen,  who  had  been  employed  on 
the  plumbin^^  work,  to  measure  up  the  work. 
WhOe  measuimg  it  up  he  was  injured  by  an  accident. 
At  this  time  the  contractors  for  the  erection  of  the 
machinery  and  steam-pipes  were  engaged  upon 
their  work,  which  was  pexi  of  tiie  wonc  of  con- 
struction of  the  building,  and  for  that  purpose  they 
had  erected  a  scaffolding.  The  buildmg  was  over 
thirty  feet  high.  In  proceedings  against  the 
plumbing  contractor  to  have  compensation  assessed 
under  the  Workmen's  Comp«nsation  Act,  1897, 

Held,  that,  as  the  measuring  up  of  tiie  plumbing 


work  was  incidental  to  and  a  neosssary  put  of  that 
work,  which  was  itself  part  of  the  work  of  con- 
struction, the  measuring  up  of  the  work  waa  part 
of  the  work  of  construction,  and  that  therefore  the 
injured  workman  was  at  time  of  the  aookiaBt 
employed  by  tiie  undertakers  on,  in,  or  abooi  a 
building  which  was  being  oonstmoted  by  wiKwa  of 
a  scaff^ding,  and  was  therefore  entitled  toooa- 
pensation.— Plajtt  v.  Weight  &  Co.,  C.A.^  358; 
[1905]  1  K.  B.  353  ;  74  L.  J.  K.  B.  331 ;  92  L.  T. 
720. 

5.  Employers'  liability — Accident — Campeneaiitm— 
** Building  which  exceeds  thirty  feet  in  height** — 
Extension  of  existing  building  over  thirty  fed  «• 
hfight-'WwrhmeiCs  C<mpensation  Act,  1897  (60  ^ 
61  Vict,  c,  37),  8.  7,  sub-section  1.— The  owners  of 
a  building  which  exceeded  thirty  feet  in  hm^ 
contracted  with  a  builder  for  the  ereotkm  of  sn 
extension  to  the  building.  The  extensioa  was  to 
be  erected  on  land  adjoinmg  the  existing  bnildrng; 
the  intention  being  to  imike  openings  throogk 
what  was  the  outsicte  wall  of  the  existing  bniMieg, 
which  would  become  an  inside  wall  when  the 
extension  was  completed,  so  that  the  eriating 
building  and  the  extension  might  then  be  need  as 
one  building  for  one  purpose. 

A  workman  was  injured  by  accident  arising  ont 
of  and  in  the  course  of  his  employment  in  tJM  erse- 
tion  of  this  extension.  At  the  time  of  tJM  secidMt 
the  extension  was  less  than  thirty  feet  in  hei^t,  and 
no  part  of  it  had  actually  been  connected  with  the 
existing  building ;  but  the  footings  of  the  walls  of 
the  extension  had  been  put  in,  and  were  in  tonoh 
with  the  walls  of  the  existing  building. 

Held,  that  the  employment  of  the  workman  was 
on,  in,  or  about  a  building  which  exceeded  thirty 
fvet  in  height  within  section  7,  sub-seotiosi  1,  of  tibs 
Workmen's  Compensation  Act,  1897.»Habtlst  «. 
Quick.  C.A. ;  [1905]  1  K.  B.  359;  74  L.  J.  K.  B. 
257  ;  92  L.  T.  191. 

6.  Employers'  liability — Accident — OompemsaUem — 
Coal  mine — Certified  manager-^WorJcmen's  Comptmsm 
Uon  Act,  1897  (60  A  61  VicL  c.  37),  s,  7  (2).— A 
certified  manager  of  a  coal  mine  was  paid  a  aaJaiy 
of  £400  a  year,  payable  monthly,  and  proiided 
with  a  house  rent  free  and  coals  fdr  domeatae  use. 
While  ^ngeged  in  his  duties  in  the  mine  he  nek 
with  an  accident,  which  proved  fataL 

Held,  that  the  widow  was  not  entitled  to  cam- 
pensation,  because  the  position  held  by  the  deosnsad 
man  was  not  that  of  a  '* workman*'  withxa  the 
meaning  of  that  term,  as  used  in  the  Workmen^ 
Compensation  Act,  1897.  Whether  a  manwaa  a 
*<  workman  "  or  not  depended  upon  the  pnrticniar 
facts  in  each  case,  and  in  the  present  instanoe  there 
was  ample  evidence  upon  which  the'  ooontj  oowi 
jadge  could  come  to  the  oonduaiim  that  the 
deceased  man  was  not  a  **  workman,"  and  the 
employers  therefore  not  liable  to  pay  compenaatiosi 
^Simpson  v.  Ebbw  Yilb  Stbbl,  Ibov.  akd  Goal 
Co.,  C.A.,  390;  [1905]  1  K.  B.  453;  74  L.  J.  K  R 
347 ;  92  L.  T.  282. 

7.  Employers*  liability — Accident — Cbmfieiijaf*oe — 
Discretion  of  county  court  judge. — ^In  awarding  oci 
ptnsAtion  under  the  Workmen's  Compenaataon  Act 
to  workmen  partially  incapacitated,  a  oonnty  eonrt 
judge  cannot  lay  down  any  general  rule  as  to  the 
amount  of  compensation  wmch  he  wfll  award.  He 
must  exercise  his  discretion  with  regard  to  the 
circumstances  of  the  particular  case. 

The  decision  of  the  Court  of  Appeal  ([1904]  1 
K,  B.  218)  affirmed  hf  consent  upon  tense. — 
Webster  v,  Shabp  &  Co.,  H.L. ;  [1905]  A«  C 
284 ;  74  L.  J.  K.  B.  776;  92 L.  T.  373. 
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8.  Bmiploytri  UahilUy — Accident — Compensation — 
Disease — Anthrax  contracted  from  in/eded  wool — 
Workmen's  Compensation  Act,  1897  (60  <fe  61  Vid.  c. 
37),  s.  1. — ^A  workman  employed  in  a  wool  factory 
oontraoted  anthrax  in  one  of  his  ejes  from  the  wool 
which  he  was  sorting. 

Held,  that  this  was  an  accident  ariiiog  out  of 
and  in  the  course  of  his  employment  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897. 

Decision  of  the  Court  of  Appeal  (52  W.  B.  195, 
[1904]  1  K.  B.  328)  affirmed  (Lord  Bobertson 
dissenting).— Brintons  v.  Tubvby,  J7.Z.,  641; 
[1905]  A.  0.  230 ;  74  L.  J.  K.  B.  474 ;  92  L.  T.  578. 

9.  Employers'  liability — Accident — Compensation — 
Disease — Lead  poisoniny — Worhrnen's  Compensation 
Act,  1897  (60  &  61  Vid,  c.  37),  «.  1,  sub-sedion  1.— 
Lead  poisoning  cauied  by  continual  handling  of 
white  and  red  lead  in  the  work  of  caulkmg  ships 
held  not  to  be  an  iojnry  by  acddeut  within  the 
Workmen's  Compensation  Act,  1897.— 49tesl  v. 
Oahhbll,  Laibd,  &  Co.,  C.A.,  612 ;  [1905]  2  K.  B. 
232;  74  L.  J.  K.  B.  610. 

10.  Employers'  liability — Accident — Compensation 
— Earnings — Averageweekly  earnings— Csots  of  appeal 
— Workmen's  Compensation  Ad,  1897,  Schedule  I. 
(1)  {h), — There  is  no  presumption  for  the  purposes 
of  the  Workmen's  Compensation  Act,  1897,  that  a 
casual  labourer  employed  by  the  hour  will  continue 
in  his  employment  for  more  than  one  hour. 

Where  an  applicant  under  the  Workmen's  Com- 
pensation Act  appeals  unsuccessfully  against  the 
amount  of  compensation  awarded  him,  the  costs  of 
appeal  will  be  set  off  against  his  costs  in  the  court 
bieiow.— Case  v.  Colonial  Whabves  (Ijmited), 
C.A.,  514. 

11.  Employers' liability— Accident  —  Compensation 
** Earnings" — Lodging  allowance — Workmen's  Com- 
pensation Ad,  1897  (60  &  61  Vid.  c.  37),  First 
Schedule^  clause  1  (a)  (i).— A  goods  guard,  in  the 
employment  of  a  railway  company,  received  in 
addition  to  his  ordinary  wages  a  certain  sum  per 
night  for  lodging  allowance  when  he  was  obliged 
to  sleep  away  from  home  on  the  company's 
business.  The  object  of  the  allowance  was  to 
cover  the  guard's  out-of-pocket  expenses,  and  its 
amount  about  equal  to  the  reasonable  cost  of  board 
and  lodging.  No  inquiry  was  ever  made  as  to  the 
actual  expenses  incumd  by  the  guard,  or  whether 
he  spent  ttte  amount  or  any  part  thereof. 

Held,  that  the  allowance  must  be  taken  as  part 
of  his  "  eaminfrs  "  within  the  meaoing  of  Schedule 
1  (a)  (f)  of  the  Workmen's  Compensation  Act,  1897. 

Decision  of  tbe  Court  of  Appeal  (51  W.  B.  481, 
[1903]  2  K.  B.  26)  affirmed.— Midland  Bailway 
Co.  V.  Shabpb.  E.L.,  114;  [1904]  A.  C.  349;  73 
L.  J.  KB.  666;  91  L.  T.  181. 

1 2.  Employers'  liability —Accident —  Compensation — 
"  Earnings'  —Bailway  servant's  uniform — Workmen's 
Compensation  Ad,  1897  (60  &  61  Vid.  c.  37)  Schedule 
I.  (1)  (a)  (i).~In  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897,  in  respect  of  the  death  of 
a  railway  guard,  it  appeared  that  the  deceased  was 
provided  by  the  railway  company  with  a  uniform, 
which  he  was  required  to  wear  when  on  duty,  but 
which  remained  the  property  of  the  company,  and 
which  by  the  rules  and  regiUations  of  the  company 
he  would  be  bound  to  deliver  up  on  leaving  the 
service  of  the  company. 

Held,  that  the  value  to  the  deceased  of  the  right 
to  wear  the  uniform  ought  to  be  taken  into  con- 
sideration in  calculating  his  earnings  during  the 
three     years     preceding     the     injury.  —  (axat 


NoBTHEBN  Bailway  Co.  v.  Dawson,  C,A,,  309 ; 
[1905]  1  K.  B.  331 ;  74  L.  J.  K.  B.  271 ;  92  L.  T. 
145. 

13.  Employers'  liability — Accident — Compensation 
— Employment— Fall  owing  to  epileptic  fit — Work- 
men's Compensation  Ad,  1897  (60  cfc  61  Vid.  c.  37), 
s.  1,  sub-sedion  1. — ^The  applicant  was  employed  by 
the  respondents  in  unloadmg  coal  from  a  steamer 
at  their  wharf .  The  coal  was  put  into  a  bucket, 
which  was  raised  from  the  hold  by  a  hydraulic 
crane,  and  the  bucket  when  emptied  was  lowered 
into  the  hold  again.  The  applicant's  duty  was  to 
stand  upon  a  stage  next  to  the  opening  into  the 
hold  and  to  guide  the  bucket  when  it  was  bemg 
lowered  into  the  hold  by  tiie  crane,  and  to  give 
signals  to  the  man  who  was  working  the  crane. 
While  so  employed  he  was  seized  with  an  epileptio 
fit  and  fell  into  the  hold  and  was  injured.  Jn 
proceedings  fcr  the  assessment  of  compensation 
under  the  Workmen's  Compensation  Act,  1897, 

Held,  that  the  injury  to  the  applicant  was  caused 
by  an  "accident"  which  arose  "out  of"  his 
employ  mcDt  within  section  1,  sub-section  1,  of  the 
Ac^— WiLKBS  V.  DowXLL  &  Co.,  C.A.,  515 ;  [1905] 
2  K.  B.  225 ;  74  L.  J.  K.  B.  572;  92  L.  T.  677, 

14.  Employers'  liability — Accident — Compensation 
— Engine-driver  injured  by  stone  throum  <U  train — 
Workmen's  Compensation  Ad,  1897  (60  dk  61  Vid.  e. 
37),  s.  1,  sub-sedion  1. — An  engine-driver  while 
driving  an  engine  belonging  to  the  respondent  rail- 
way company  was  injured  by  a  stone  intentionally 
dropped  on  the  train  by  a  boy  from  a  bridge  over 
the  hue. 

Held,  that  this  was  an  '*  accident,"  and  that  as 
the  risk  of  being  injured  by  stone-throwing  was 
one  that  could  reasonably  be  considered  as  incidental 
to  the  ordinary  employment  of  an  engine-driver, 
the  accident  arose  "  out  of  "  his  employment  witbin 
section  1  (i)  of  the  Workmen's  Compensation  Act, 
1897.  and  the  company  were  liable,  altiiough  the 
accident  was  caused  by  the  mischievous  or  tortious 
act  of  a  stranger. 

Armitage  v.  Lancashire  and  Yorkshire  Bailway  Co., 
[1902]  2  K.  B.  178,  50  W.  B.  Dig.  112,  considered 
and  explained. — Challis  v.  London  and  South- 
Wbstebn  Bailway  Co.,  C.A.,  613 ;  [1905]  2  K.  B. 
154;   74  L.  J.  K.  B.  569. 

15.  Employers' liability — Accident — Compensation 
— Engineering  work — Work  ancillary  to  engineering 
operations — Unloading  rails  at  station  where  they  were 
to  be  stored — Workmen's  Compensation  Ad,  1897  (60 
&  61  Vid.  c.  37),  s.  7. —Contractors  had  entered 
into  a  contract  to  take  up  the  rails  of  certain  exist- 
ing horse-tramways  in  a  town  and  to  replace  them 
by  new  ones  for  a  new  tramway  to  be  worked  by 
electric  power.  The  new  rails  were  brought  to  the 
town  by  railway,  and  by  arrangement  between  the 
railway  company  and  the  contractors  they  wer<4 
stored  in  the  nUlway  company's  yard  until  they 
were  required  for  the  purposes  of  the  new  tramwav. 
The  applicant  was  employed  by  the  contractors  in 
unloading  atd  stacking  in  the  station  yard  raik 
which  had  come  in  by  train,  and  while  thus 
employed  met  with  an  accident.  At  that  time  the 
onl^  work  commenced  under  the  contract  was  the 
takmg  up  of  the  old  tramway  rails  in  a  street  at  a 
distance  of  about  700  yards  from  the  station  yard. 

Held,  that  the  workman  was  not  entitled  to  com- 
pensation, because  at  the  time  of  the  accident  he 
was  not  employed  on  or  in  or  about  an  "  engineer- 
ing work  "  within  the  meaning  of  ttiat  term  as  used 
in  section  7  of  the  Workmen's  Compensation  Act, 
1897,  since  those  words  point  to  employment  within 
the  physical  area  of  the  engineering  work  actually 
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being  oam®d  mi,  and  do  not  reler  to  the  I&bDUT 
bofttowed  on  each  work,  but  to  the  locality  where 
»uch  labour  is  hmn^  bestowed.— Back  ih  Dick, 
Kerr,  &  Co.,  C;^.,  615  j  [I90u]  2  K.  B,  148;  74 
L.  J,  K.  B.  596, 

16.  Emptoi/eri*  liahilUy^ Accident  —  Compen»aitm 
^Indemniirj-^Contraiior  and  aub-contractor-^Hight 
to  3ue^Workmen:s  Compematwu  Ad,  1897  (60  <f:  61 
VicL  c*  37),  8.  1,  siih-tedion  3;  a*  4*— A  contractor 
fortbe  oonitruotion  of  a  building  entered  into  a 
contraet  with  a  sub-aon  tractor  whereby  the  latter 
agreed  to  execute  part  of  the  work  A  workmati  in 
the  employment  of  the  iub-contractor  waa  injured 
by  an  accident  while  at  work  on  the  baiLding,  aad 
became  entitled  to  compeoiation  under  the  Work- 
men'fl  Compeneation  Agt,  1897.  He  claioied 
compensation  under  aeotioii  4  of  the  Act  from 
the  contractor,  who  agreed  to  pay  him  a  oertaio 
weekly  lum  duriog  incapacity*  The  aub-contrator 
was  no  party  to  Ihia  agreemeiit.  The  contractor 
claimed  to  be  indemnified  by  the  inb-contractor 
under  section  4  in  reapect  of  hm  liability  to  the 
workman,  and  brought  an  action  in  the  High  Court 
to  enforce  the  indemnity.  The  iub- contractor 
contended  that  the  indemnity  could  only  be 
enforced  by  means  of  an  arbitration  under  the 
Act. 

Held,  that,  aa  the  amount  of  the  weekly  pay- 
ment to  the  workman  had  been  settled  by  agree- 
ment, and  there  had  been  no  arbitration  proceedingt 
to  settle  the  amount,  the  action  was  maintainable* 
— KYAKa  n.  Cook,  a  A.,  81 ;  [1905]  l  K.  B.  53  :  74 
li.  J.  K  B.  95  ;  92  L.  T.  43. 

17.  Empioyeri*  liahUUy—Accideni-^Oampmsaihn 
^Redmptim  of  wteMy  paymeni^Limttation  of  turn 
tfl  "?««*  for  arhitration—Jtirisdtdion  of  arbitmtor 
^Workmtn'a  Compcnmtion  Act,  1897  (60  *i- 61  Vict. 
c  37),  Schedtih  L,  par,  l3.~Where  an  employer 
requests  an  arbitration  with  respect  to  the  redemp- 
tion of  a  weekly  payment  of  oompflnBa+ijn  under 
the  Workmen's  Oompen&ation  Actj  1S97,  he  ha?  no 
Tight  to  limit  the  jurisdiction  of  the  arbitrator  by 
staiiog  in  bit  request  for  arbitrjition  tbe  highest 
gnm  which  he  is  willing  to  pay  by  way  of  redemp- 
tion.—Castle  8I*IN^'I^o  Go.  V.  Anmrfiow,  €,A., 
360 i  [I90d]  1  K*  B.  336;  74  L.  J,  K.  B.  265:  92 
L.  T*  147^ 

18.  Emplofjer*^  liahlity^Jmdfnt—Oompmaali&n 
Sequf4t  fur  arhiitation—AnAwtt  by  rmpondmt^ 
Ahandofimtnt  of  proctedtftga—Eighi  to  inHtitute  tub- 
aeqmnt  proctedingB  under  the  EmpkyerB'  Liahtlittj 
Ad,  ISSO—lVorkinen'B  C^mpemaUmi  Act,  1897  [60  <t 
61  Tid.  f.  37),  »,  1  (2)  (fe),— The  plaintiff,  a  work- 
man,  having  in  the  conrte  of  his  employment 
ausc^ed  personal  injuries,  gave  notice  thereof  to 
tbe  defendant,  his  employer,  and  made  a  formal 
request  for  arbitration  under  the  Workmen's  Com- 
pensation Act,  1897.  The  defendant  filed  an 
answer  that  the  building  on  which  the  pkintiif 
was  working  at  the  time  of  the  accident  did  ool 
^ceed  thirty  feet  in  height,  and  that  consequently 
the  Act  did  not  apply.  The  plaintiff  thereupon 
gAve  notice  of  his  abandonment  of  his  claim  for 
oompantation  under  thitt  Act,  and  the  proceedings 
were  abandoned,  the  defendant  being  paid  the  casts 
Incurred  by  him  in  consequence  thereof*  Subsf*- 
qaently  the  plaintiff  commenced  an  action  claiming 
dama^ei  from  Ihe  defeGdant  in  respect  of  the  sime 
injuries  under  the  Employers'  Liabihty  Act,   1860, 

Hpld.  that  the  workman,  by  filing  the  request  for 
^bitratioii  under  the  Workmen's  Compensation 
Act,  and  by  abtndoDing  his  claim  under  that  Act 
when  be  found  that  the  Act  did  not  apply,  and 
faaTsng  costs  allowed  against  him,  bad  not  eierdfied 


hit  option  under  section  1 ,  sub-sectioiii  3  (k\  of  Ilia 
Workmen's  Compenaation  Act,  1897,  ao  ftilodilar 
him  from  bringing  hia  action  tinder  the  Emplayvti' 
liability  Act,  1880,— Bouse  i\  Dixoh,  K,B,D.^ 
237;  [1904]  2  K,  B,  628;  73  L,  J,E.  B*  662;  fl 
L.  T,  436. 

19,  Employers*  IniUUty—Accid^M — rnwjwwftki 
—Seuman^Ship  indock^Ftict&ry  dl^  1S96  (58  i 
59  Vkt.  c.  37),  a.  23,  anb-atdian  1  (v.)  (b)— yTof*- 
men's  Comptmalion  Act,  1807  (60  if-  61  Vi€t.  c,  37}. 
■ss,  1  atid  7. — A  sailor  working  am  such  on  »  iy|i 
afioat  within  a  dock  is  not  a  workman  entitled  to 
the  benefit  of  the  Workmen's  CompeiiMtioti  AsL 
1897. 

Becifion  of  the  Court  of  Appeal  (52  W*  E.  SSS^ 
[1904]  t  E.  B.  510}  reversed  (Lord  Jame«  of  Hm- 
ford  dissenting]. 

liaim  V.  Johsm  49  W.  R.  705,  [1901]  A,  C*  4(H, 
distinguished*— HouLB la  LnrB  l^  Gaimx,  /?.^ 
609;  [Um5]  A.  C  220;  74  L.  J.  E.  B.  466 ;  92 
L,  T,  580, 

20*  EmphyerB*    I  h  ^i  (!  tfij     j  nrf if im  f     CamftmmsUm 

—  Wardiouae—lV&rkm^n^B  CompmmUwm  At^  ia»T, 
s«  7 1  Btih-t€ctiona  1  and  2— Factory  ^nd  FTtiftstiw 
Act,  1901,*,  14R,  auh^ifctioH  d,  Schedttfr  IL,  Pmt  L 
{IL).^k  yard  is  not  a  warehouse  for  Ui«  ^imi|MW 
of  the  Workmen *s  OompensaUon  Act,  18»7,  mmi^ 
because  waste  material,  some  of  which  if  OQOMMMH 
ally  told  in  order  to  get  lidof  it,  It  sloi«d  l^tmet.— 
BUCKIXOHiJM  I'.  FULEAM  ColFOEAHOlT,  C.A^  &L 

21.  Employ er9^  Jfr\^ih'fj     1  inn'ifnif    Ciim^mmiim 

—  Workman—  Partnfrshtp  —  Paring  rvipf^fi  m 
ruof kman^  Workmen' i  Compmmtwn  Adi^  IWT  M  M 
61  VicL  c.  37},  s,  1,  mh^$tction  1 ;  i.  7.  smI  wrriiii  S. 
— By  an  arrangement  between  three  ptxmxm  «l# 
bad  entered  into  a  pArtuershtp  for  the  purpow  il 
working  a  mine,  one  of  them  worked  in  th^  ste 
aa  an  ordinary  workman  and  received  wookJj"  VMS 
out  of  the  profita  of  the  bnaineM,  iodepvidiolly  «f 
what  he  received  as  a  partner.  On  his  i|f<iik^  |i 
ooneeqnence  of  an  aoai dental  injury  imctraiad  by 
him  while  working  in  the  minei  hit  mdaw  rlai^rf 
compensation  from  the  two  lurvivm^  pagtaen 
under  the  Workmen's  Compenaation  Act,  tM7, 

Held,  that  the  deceased  man  was  not  m  wockniia 
within  the  Ac^  as  the  Act  contemplated  l««i  inpft> 
site  parties,  an  employer  and  a  workman,  aaiidli 
not  apply  to  cases  where  the  H%me  perscm  v^  heA 
employer  and  employed*— Elus  »%  l^irTtp  ^  Qa^ 
C.A.,  311 ;  [1905]  I  K  B.  324  ;  74  L.  J.  K.  B.i9; 
92  U  T,  718. 

22.  Nune  supplied  hy  nurairtg  fftfriTilfia  * 
Ntgligmcc  hy  nur^e—Luilitity  of  c&mm&lm  ijfmtmnM 
tion. — By  the  carelessness  of  a  nurte  i^p&d  Vf 
the  defendants,  the  committee  of  afi  M»Msniig» 
formed  to  supply  trained  nunet  to  stt«iid  oft 
patients  during  illness,  tbe  female  pWi^ffff  «Ub 
under  the  itifiueooe  of  aOR?fthettoi,  mwM  aetikwirff 
burned  by  a  hot -water  bottle  ptact^d  hf  tbt  iw^^ 
in  direct  contact  with  her  body.  In  an  mtitkom  to 
recover  damages  for  the  injury  so  suitaiiM^ 

Held,  that  under  tbe  rules  of  the  aaiocitttioii  1^ 
latter  did  not  undertake  to  nurse  the  p«tiesl,  b^ 
only  to  aupply,  so  far  as  r^aionable  ouv  qqiH 
ensure  it,  a  duly  cer^ed  nnrte,  who  irM  m  h^ 
under  the  control  and  instructaoni  of  tba  aaifa^ 
man.  Therefore  at  the  time  of  thm  MtmtA 
negligent  act  the  relation  of  naitir  md  4m«^ 
did  not  exist  between  the  moifMiritiop  ^id  A* 
nursOf  and  the  defendanta  wesw  not  riM|xrofliliip  §m 
her  negliaent^.— Hall  i%  LsBs,  C4»,  17 ;  TttH^ 
2  K.  B.  602  ;  73  L.  J    K   B.  819 ;  91  I*  f .  m 
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23.  Truck  AeU--*'  Lace  elifmer$  "—  Wage$  paid  for 
piect'toork  done  at  workman^B  hom&—DeducHan$  from 
wages— '' Workman'' —Truck  Ad,  1896  (69  cfc  60 
Vid.  c,  44),  9.  2,  Buh'Hction  {i»)^-Employeri  and 
Workmen  Act,  1876  (38  <fe  39  Vict,  c  90).  «.  10.— The 
provisions  of  the  Traok  Acts  are  only  applicable  to 
payments  made  to  a  workman  whose  contract  with 
the  employer  requires  that  the  whole  or  part  of  the 
work  contracted  to  be  paid  for  is  to  be  done 
personally  by  the  workman. 

Ingram  ▼.  Barnes,  6  W.  E.  232,  7  E.  &  B.  116, 
followed.—SQTTiBE  V.  Midland  Lace  Ck>.,  K.B.D,, 
653;  [1905]  2  K.  B.  448;  74  L.  J.  E.  B.  614. 

MBRCHiLNDIZE  MARKS:— 

1.  False  trade  description  —  Tea  weighed  with 
paper-- Gross  weight. — The  respondent,  having  asked 
for  a  quarter  of  a  pound  of  tea,  was  handed  by  an 
a*8i8tuit  of  the  appellants  a  packet  already  folded 
and  tied  with  string.  A  ticket  was  inserted  undf  r 
the  string,  on  one  side  of  which  was :  "  Star  Tea 
Oo.  (Limited).  Quarter  pound  2i.  8d.  tea  ticket 
.  .  .  "  and  on  the  other  a  notice  that  every 
purchaser  of  a  quarter  of  a  pound  and  upwards 
was  given  some  useful  article.  The  tea  was 
wrapped  in  a  piece  of  lead  paper,  on  which  was 
printed  '*  Quarter  pound  gross  weight."  The  tea 
by  itself  was  short  by  ^oz.  of  a  quarter  of  a  pouud 
but  with  the  paper  was  slightly  in  excess. 

Held,  that  the  appellants  were  rightly  convicted 
under  section  1  (2)  of  the  Merchandize  Marks  Act, 
1887,  of  applying  a  false  trade  description  to  the 
tea  by  means  of  the  ticket— Star  Tea  Oo.  v. 
Whttworth,  K.B.D.  ;  91 L.  T.  87, 

2.  Trade  description  —  Invoice  —  Kilderkin  — 
Merchandize  Marks  Act,  1887  (60  &  51  Vid.  e.  28), 
s.  2.»G.  haviuff  ordered  one  kilderkin  of  mild  ale 
received  a  cask  of  ale  together  with  an  invoice 
which  stated:  *' Bought  of  North-Bastem 
Breweries  (Limited).  Oot.  21,  1903.  Eils  1. 
Mild  Ale  B.M.    Per  Brl.  48s.  -£1." 

The  cask  held  seventeen  gallons  one  quart  and 
one  pint,  and  a  kilderkin  is  a  cask  holding  eighteen 
gallons.  It  was  found  ai  a  fact  that  tiie  appel- 
Emts  knew  that  the  process  of  cooi>ering  casks  had 
the  effect  of  diminishing  their  holding  capacity. 

H4)ld,  that  the  appellants  were  rightly  convicted 
of  applying  a  false  trade  description  within  section 
2  (1)  ((2)  of  the  Merchandize  Marks  Act,  1887.— 
Kobth-Eastbun  Bbbwebibs  v.  Gibson,  K.B,D,  ; 
91  L.  T.  78. 

METROPOLIS:— 

1.  Buitding—Oeneral  line  of  buildings^ Appeal 
from  superintending  architect— Costs, — Where  the 
general  building  line  is  to  be  defined  and  drawn 
within  section  22  of  tJie  London  Building  Act,  1894, 
is  a  question  of  fact  which  ought  to  be  decided  with 
reference  to  the  physical  aspect  of  the  street  and 
buildings,  &c 

Therefore  on  an  appeal  to  the  tribunal  of  appeal 
from  the  certifloate  of  the  superintending  architect, 
that  tribunal  in  firing  the  building  line  can  take 
different  points  from  which  and  to  which  they  will 
define  the  seneral  building  line,  to  those  which  the 
saperintendUig  architect  has  chosen. 

The  tdbuQid  of  aTO>eal  can  award  a  lump  sum  for 
costs  to  a  successf^  appellant  instead  of  simply 
awarding  costs. — London  Ck)T7NTT  Cottncil,  kb, 
K.B.D.;  91L.T.  501. 

2.  Buildings— UluminaUd  advertisements  affixed  to 
huildings  —  Frcjection  beyond  building  line  — 
**  Building  or  structure  " — London  Building  Act, 
1894  (67  &  58  Vid.  c  ccxiii.),  ss.  22,  200  (3).— 
The  reepondents  erected  upon  the  front  walls  of  a  ] 


building  twelve  advertisement  cases  constructed  of 
sheet  iron,  supported  by  wrought  iron  supports, 
which  were  pinned  through  the  front  walls.  The 
outer  lide  of  each  case  was  covered  with  a  wooden 
frame  carrying  canvas  or  linen  lined  with  advertise- 
ments, and  provision  was  made  for  illuminating 
the  interior  of  the  cases  by  electric  light.  The 
cases  varied  in  width  from  two  to  five  feet,  and  in 
height  from  five  to  seven  feet.  Bach  of  the  cases 
stood  out  ten  inches  in  front  of  a  front  wall  of  the 
building  beyond  the  general  line  of  building,  but 
each  projection  was  less  than  the  projection  of  the 
existing  coriiice  over  the  shop,  which  was  two  feet 
from  the  face  of  the  main  building.  The  respon- 
dents had  not  obtained  the  consent  of  the  London 
County  Council  to  the  erection  of  the  cases. 

Held  (by  Lord  Alverstone,  L-CJ.,  and  Kennedy, 
J.,  Wills,  J.,  dissenting),  that  the  cases  were  not 
structures  within  the  meaning  of  section  22  of  the 
London  Building  Act,  1894,  which  provides  that 
**  no  building  or  structure  shidl,  without  the  consent 
of  the  counS,  be  erected  beyond  the  general  line 
of  buildings  in  any  street."— London  Cottnty 
Council  v.  Illttminatbd  Advebtisbmbnt  Co., 
KB,D.,  220;  [1904]  2  K.  B.  886;  73  L.  J.  K  B. 
1034;  91L.T.  352. 

3.  Building-^Party  strudure— Building  oumer's 
notice — Adjoining  owner's  notice  of  requisitions — 
Difference  in  resped  of  execution  of  works— Arbitra- 
tion—Jurisdidion  of  arbitrators— London  Building 
Ad,  1894  (67  A  68  Vid.  c.  caciii.),  ss.  88  (7).  89,  90, 
91._Where  the  owner  of  a  house  in  London  has 
given  an  adjoining  owner  a  buildinff  owner's  notice, 
under  section  90  of  the  London  Buflding  Act,  1894, 
of  his  hitention  to  pull  down  a  party  struc- 
ture and  rebuild  it  under  section  88,  sub- 
section 7,  and  the  adjoining  owner  has  thereupon 
given  the  building  owner  a  notice  under  section  89 
rf  quiring  him  to  execute  certain  specified  works, 
and  a  difference  with  respect  to  the  execution  of 
such  works  is  referred  to  arbitration  under  section 
91,  the  jurisdiction  of  the  arbitrators  is  limited  to 
settling  differences  with  regard  to  the  execution  of 
the  works  to  which  the  notice  relates.  An  award 
providing  that  the  adjoining  owner  shall  le 
entiUed  at  some  future  time  to  build  ou  the  '^'•^ 


structure  is  to  that  extent  uUrd  vires.  If  the 
adjoining  owner  at  some  future  time  wishes  to  build 
on  the  party  structure,  he  must,  notwithstanding 
any  such  award,  give  a  fresh  buOding  owner's 
notice.— Lbadbittbb  v.  Mabylbbonb  Cobpoba- 
TION,  C.A.,  118 ;  [1904]  2  K.  B.  893;  73  L.  J.  K.  B. 
1013 ;  91  L.  T.  639. 

4.  Building— Party  strudure— Building  owner's 
notice— Limitation  of  time  for  exercise  of  rights  under 
notice-London  Building  Ad,  1894  (57  &  68  Vid.  c. 
ccxiii.),  s.  90,  suh-sedion  4.— The  limitation  of  six 
months  mentioned  in  section  90,  sub-section  4,  of 
the  London  Building  Act,  1894,  applies  to  cases  in 
which,  a  building  owner  having  served  a  party- 
wall  or  structure  notice,  the  adjoining  owner 
consents  thereto.  It  does  not  apply  where  differ- 
ences arise  between  the  building  owner  and  the 
adjoining  owner  with  regard  to  the  notice,  imd 
arbitrators  are  appointed  to  settle  the  differenms. 
—Lbadbittbb  v.  Mabylbbonb  CobpobationJNo* 
2).  C.A,,  470;  [1906]  1  K.  B.  661;  74  L.  J.  K.  B. 
607  ;  92  L.  T.  819. 

5.  *•  Dwelling-house  to  be  inhabited  or  adapted  to  be 
inhabited  by  persons  of  the  working  class  "-Intention 
and  adaption  of  a  dwelling -house,— Koobm  con- 
structed in  such  a  way  that  it  is  practically  certain 
that  when  constructad— meaning  at  the  time  of 
construction  or  bulding,  and  not  ultimately— they 
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would  be  inhabited  bj  penont  of  the  working  oIam, 
then  the  fact  that  the  builder  intend!  them  for 
ocoupation  bj  anyone  who  would  take  them,  mean- 
ing hereby  any  person  who  might  come  along,  and 
who  might  be  williog  to  take  a  partionlar  house 
and  not  ooonpy  or  underlet  it  for  the  purposes  of 
persons  of  the  workiog  olass,  would  not  be  suffioient 
to  prevent  the  houses  being  houses'  that  were  in- 
tended '*  to  be  inhabited  ...  by  persoos  of 
the  working  daas "  within  section  13  T5)  of  the 
London  Building  Act,  1894.  The  woras  "to  be 
inhabited"  or  "adapted  to  be  inhabited"  in  sec- 
tion 13  (6)  constitute  two  distinct  conditions.  The 
first  means  "intended  to  be  inhabited,"  and  the 
second  means  in  some  respects  "  haying  features  of 
construction  which  point  io  the  use  of  the  houses 
by  persons  of  the  working  class  as  their  natural 
use.^'— Obow  v.  Davis  (No.  2),  K.B.D. ;  91  L.  T.  88. 

6.  Public  heaUh—NuiBance—'^AcU  or  de/aulU** 
of  two  or  more  persona — Right  to  eontribution^Fahlic 
Health  {London)  Act,  1891  (54  &  55  Vict.  e.  76),  $$. 
4,  5,  120.— The  def^idant's  premises  were  drained 
through  a  drain  running  under  the  plaintifTs 
premises,  which  drain  for  part  of  its  lengtii  carried 
only  the  defendant's  drainage,  and  for  Uie  rest  of 
its  length  carried  the  draimige  of  b^th  premises. 
The  defendants  had  a  right  so  to  use  the  drain.  A 
nuisance  having  arisen  on  the  plaintiff's  premises 
owing  to  the  whole  of  the  dram  being  defective 
and  permitting  sewage  to  escape,  the  sanitary 
authcnity  took  prooeedinss  against  him,  under 
sections  4  and  5  of  the  PuWo  Health  (London)  Act, 
1891,  and  obtsined  an  order  upon  him  to  do  the 
work  necessary  to  abate  the  nuisance.  The  plain- 
tiff did  the  work  and  abated  the  nuisance,  til  the 
work  being  done  upon  his  own  premises. 

Held,  that  the  plaintiff  could  not  recover  from 
the  defendants  a  proportionate  part  of  the  costs  of 
abating  the  nuisance  as  being  one  of  two  or  more 
persons  "by  whose  act  or  default"  the  nuisance 
had  been  caused,  within  the  meaning  of  taction  120 
of  the  Public  Health  (LondonVAct,  1891.— Nathan 
V.  Bouse,  K.B.D.  ;  [1905]  1  K.  B.  527;  74  L.  J. 
K.  B.  285 ;  92  L.  T.  321. 

7.  Street  —  Commencing  to  form  or  lay  out — 
Pauage  to  ehope— London  Building  Act,  1894  (57  dt 
58  Vict,  c  ccxtu.),  «.  7. — ^A  passage-way,  tiiorough- 
fare,  or  courtyard  leading  to  shops,  even  although 
some  part  of  the  user  may  be  restricted  to  certain 
times,  which  is  intended  and  used  as  a  market  or 
bazaar,  may  be  a  "  street "  within  the  meaning  of 
the  London  Building  Act,  1894,  and  the  person 
responsible  therefor  may  be  convicted  under 
section  7  of  that  Act  for  commencing  to  form  and 
lay  out  a  street— London  Oountt  Ck>UNOiL  v. 
Davis,  K.B.D.,  91  L.  T.  555. 

8.  Btree^^Paving  expeneee — "  Owner  "  o/  land — 
Land  ahutting  on  etreh — Bank  of  public  navigable 
river—MetropoliB  Management  Act,  1855  (18  &  19 
VicL  c  120),  M.  105,  260— Metropolh  Management 
Ad,  1862  (25  A  26  Vict.  e.  122),  e.  77.— The 
defendants,  a  statutory  corporation  created  for  the 
purpose  of  maintaining  and  managing  the  naviga- 
tion of  the  Biver  Lee  as  a  public  navigable  river, 
were  the  owners  of  a  strip  of  land  whidi  had  been 
acquired  by  their  predecessors  under  statutory 
powers  for  uie  purpose  of  making  a  retaining  bank 
for  the  river.  The  bank  had  been  made  and  was 
twenty-six  feet  wide  at  the  base  and  five  feet  wide 
at  the  top.  It  was  used  solely  as  a  retaining  bank, 
and  there  were  no  buildings  upon  it. 

The  bank  abutted  on  a  new  street,  which  was 
paved  by  the  plaintiflh  under  section  105  of  the 
Metropolis  Management  Act,  1855. 


Held  (reversing  the  judgment  of  Wriglit.  J.), 
that  the  defendants  were  the  "owneca^  of  tiw 


bank  within  the  meaning  of  section  250  of  the 
Metropolis  Management  Act,  1855,  and  were  thara- 
fore  liable  to  contribute  to  the  expenses  of  paving 
the  new  street,  under  section  77  of  the  Meteopotti 
Management  Act,  1862.— Haoknxt  Cobporatioi 
V.  LSE  OONSHBYANOY  BoABD,  C.A. ;  91  L.  T.  IS. 

9.  Street—Paving  expenee^—**  Oumer** — Sirip  ef 
land  fenced  off  and  planted  a$  ornamental  gardem^ 
Land  rendered  incapable  of  yielding  rent  for  tkt 
benefit  of  an  individucU—MebropoliM  ManagemetU  Act, 
1855  (18  dh  19  VicL  e.  120),  $$.  105,  260—Me6ropeiii 
Management  Amendment  Act,  1862  (25  Jk  26  VusL  c 
102),  «.  n— Midland  Bailway  Ad,  1900  (63  ^  64 
Vid.  c.  cxZm.),  «.  18  —By  section  18,  sub  secition  2, 
of  the  Midlsnd  Bailway  Act,  1900,  the  company, 
for  the  protection  of  uie  owner  of  osrtain  iaai 
acquired  oy  them  for  the  purpose  of  sidings,  wen 
to  acquire  from  the  owner  all  the  land  19  to  a 
certain  road,  but  were  to  leave  a  strip  of  tiie  land 
so  taken  along  the  whole  length  of  the  road  to  be 
fenced  and  planted  out  with  shrubs  and  trees  and 
maintained  as  an  ornamental  gardso.  The  loeel 
authority  subsequently  paved  the  road  nadsr 
section  105  of  the  Metropolis  ManagaoMDl  Aet, 
1855,  and  apportioned  part  of  the  eroonsaa  oq  the 
railway  company  under  section  77  of  the  Metropolis 
Management  Act,  1862. 

Held,  that  the  provision  in  the  private  Aet 
restricting  the  user  of  lend  in  such  a  wsj  as  to 
render  it  mcapaUe  of  yielding  a  rent  beins  impfissd 
for  the  benefit  of  an  individual  iriio  might  release 
it  by  agreement,  and  the  land  be  thus  oapabie  of 
jieldinpf  a  rent  without  the  aid  of  further  lefisls 
tion,  did  not  prevent  the  persons  to  whom  tiM  Isod 
belonged  from  being  '*  owners  "  within  aactkm  S50 
of  the  Metropolis  Management  Act,  1855,  and  as 
such  liable  to  contribute  to  the  expensea  inoiiried 
by  the  local  authority  in  makiDg  op  the  street  npos 
which  the  land  in  question  abutted. — Hampsteab 
Ck)BPORATiON  V,  Midland  Bailwat  Go  ,  K.BJ>^ 
187 ;  [1904]  2  E.  B.  802;  73  L.  J.  K.  B.  896 ;  91 
L.  T.  661. 

10.  Street  widening  —  Compulsory  pmrekmm  — 
Borough  council — London  County  CoundL  —  The 
metropolitan  borough  of  H.  had  formallj  adjudged 
certain  land  to  be  an  obstruction  to  tlM  wtdemag 
of  a  street,  within  section  80  of  57  Qeo.  3,  c  txte., 
and  had  served  notice  to  treat  for  this  land  oa  the 
owners,  tiie  vicar  and  churchwardens  of  St.  P.'s, 
H.  This  ** adjudication"  had  been  made  ia 
pursuance  of  an  agreement  to  assist  tiie 
County  Council  in  a  scheme  for 
electric  tramways  in  the  street  It  wi  _ 
the  vicar  and  churchwardens,  who  had  bcoiight 
action  against  the  borough  oouiicil»  and  now 
applied  for  an  interim  injunction  to 
from  enforcing  their  compulsory  powera  \ 
Act,  that  this  was  not  a  bond  fide  exerolaa  of  tbeir 
statutory  powers  by  the  borough  oounoil,  md  that 
they  ought  to  be  restrained  mm  aoquiriBg  the 
land  in  this  way. 

Held,  that  upon  the  facts  this  was  a  homi  JUi 
adjudication  by  the  borough  oounoQ,  even  thoagii 
l^e  neoesrity  for  widening  the  street  was  bcovgM 
about  by  the  action  of  the  London  Ooontj  Ooansi 
in  proposing  to  run  a  tramway  down  it,  and  thai 
the  motion  must  be  reused.— Pabrt  v.  Msxbd- 

POLITAN     BOBOUOH     OF      HaMMSBSMTTH,      Ch.D. 

Warrington,  J.;  92  L.  T.  161. 

MINBS:— 

1.  Coal  minei'-Cheekweigher^-Adi  of  i$Uerfwemm 
wOh  workmen — Bemoval — Coal  Mitm  Beymh^Hm 
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Ad,  1887  (60  db  51  VieL  c  58),  8.  13,  Buh^sedianB  3, 
4. — ^By  sab-seotioii  3  of  Beotion  13  of  the  CkMd 
ICnes  Begnlation  Aot,  1887,  it  is  proyided  that  a 
oheokweigher  shall  not  be  anthorised  in  any  way 
to  impede  or  interrupt  the  working  of  the  mine,  or 
to  interfere  with  the  weighing,  or  with  any  of  the 
workmen  or  with  the  management  of  the  mine, 
but  thaU  be  authorized  only  to  take  raohaooonnt 
or  determine  the  dednotioni  as  provided  by  the 
Act.  Sab-aeotion  4  profides  that  if  the  owner, 
agent,  or  manager  of  the  mine  desires  the  remoral 
in  a  oheokweigher  on  the  ground  that  the  check- 
weigher  has  unpeded  or  interrupted  the  work^ 
of  the  mine,  or  intwfered  with  the  weighing  or 
any  of  the  workmen,  or  with  the  management  of 
the  mine,  or  has,  at  the  mine,  to  the  detriment  of 
the  owner,  agent,  or  manager  done  anythine 
beyond  taking  such  account,  determining  su(£ 
deductions,  or  giving  such  information  as  afore- 
said, he  may  complain  to  a  court  of  summary 
jurisdiction,  who,  u  of  opinion  that  the  owner, 
agent,  or  manager  shows  sufficient  primd  facte 
ground  for  the  removal  of  the  checkweigher,  shall 
call  on  the  checkweigher  to  show  cause  against  his 
removal* 

Held,  that  the  expression  "  interfere  with  any  of 
the  workmen  "  iu  these  sub-sections  was  not  limited 
to  interference  by  a  checkweigher  viriuU  officii,  nor 
to  acts  of  interference  on  the  mine  premises  only. 
^Sykbs  v.  Babbaolouoh,  K.B.D.,  205;  [1904]  2 
K.  B.  675 ;  73  L.  J.  K  B.  920;  91  L.  T.  560. 

2.  Leaee^Covenani — Oonetrudion — "Fairly,  duly, 
and  haneeUy  vnn  "  the  whole  of  the  coal  demised. — 
A  mining  lease  of  a  seam  of  coal  for  twenty-one 
years  reserved  an  annual  rent  of  £100  for  an  acre 
of  the  coil  as  soon  as  the  lessees  should  conmience 
working  the  coal,  and  until  then  an  annual  rent  of 
£5.  Ttie  lease  contained  a  covenant  by  the  lessees 
that  they  would,  at  all  times  during  the  said  term, 
"fairly,  duly,  and  honestly  win,  work,  recover, 
obtein,  and  get  the  whole  of  the  "  seam  of  coal 
thereby  demised   '*in  a  proper  and  workmanlike 


After  working  the  seam  for  some  yesrs  the  lessees 
abandoned  it  on  finding  that  in  consequence  of 
faults  the  coal  could  not  be  worked  except  at  a 
heavy  loss. 

The  lessors  brought  an  action  foe  damages  against 
the  lessees  for  breach  of  their  covenant  to  work  the 
ooaL 

Held  (revernng  the  decision  of  Ghaunell,  J.), 
that  the  mtention  of  the  covenant  was  to  oblige 
the  lessees  to  work  the  coal,  and  that  the  addition 
of  the  words  "  fairly,  duly,  and  honestly"  did  not 
relieve  them  in  any  way  of  their  obligation  to  work 
the  coal. 

Walker  v.  Jeffreys,  1  Hare.  341,  and  Jervie  v. 
Tomkimon,  1  H.  &  tSl.  195.  followed.— Watson  v, 
Charlbsworth.  C.A.;  [1905]  1  K.  B.  74;  74 
L.  J.  K  B.  155;  92  L.  T.  46. 

3.  Bight  to  let  down  surface — Indosure  of  commons 
— Award — Reservation  of  manorial  rights — Working 
of  mines—Damage  to  surface  owners — Support — 
Indosttre  Act,  1758  (31  Geo.  2,  e.  a;.).— By  an  In- 
dosure Act  and  award  certain  waste  land  was 
allotted  amongst  commoners.  The  Act  provided 
that  nothing  therein  contained  should  be  construed 
to  diminish  the  rights  of  the  lord  of  the  manor  in 
respect  to  his  seignory  and  roydties  except  in 
respect  of  his  ownership  of  the  soil  to  be  indosed. 
And,  further,  that  the  lord  and  his  successors  should 
hold  and  enjoy  all  mines  and  quarries  under  the 
waste,  together  with  liberty  of  searching  for, 
winning,  and  working  the  same,  as  fuUy  and  fredy 


as  if  that  Act  had  not  been   passed,  and  that 
without  making  or  paying  any  satisfaction  for  so 


Hdd,  that  there  was  nothing  in  the  Act  to 
deprive  the  surface  owners  of  their  common  law 
right  of  support.— Bishop  AiroKLAin)  Industrial 

SOOIBTY  V.  BUTTBRKNOWLE  OOLLISRY  OO.,  O.A. ; 
[1904]  2  Ch.  419;  73  L.  J.  Oh.  635;  91  L.  T.  441. 
See  also  Railway,  2 ;  Settled  L«nd,  3. 

MISTAKE.  —  See  Compromise,  1 ;    Garnishee,    1 ; 
Insurance,  3 ;  Yfotma,  Law  of,  2. 

MONET-LENDBBS: 

1.  Business  —  "  -Primary  ohjed  "  —  Company 
promoting —Advancing  money — Bonus  of  shares — 
Impecunious  person — "Harsh  and  unconscionable 
bargain"— MontV'lenders  Act,  IfijOO  (63  dt  64  VicL 
e.  51),  s.  6. — When  a  lender  is  in  the  habit  of 
lending  money  to  impecunious  persons  who  are 
engaged  in  promoting  companies  and  taking  shares 
in  sudi  companies  from  them  by  way  of  bwius  for 
so  doing,  without  the  money  so  advanced  being 
necessarily  lent  to  facilitate  the  promoting  of  sucn 
companies,  suoh  a  lender  is  a  "  money-lender " 
witmn  the  meaning  of  the  Money-lenders  Act, 
1900. 

Where  the  amount  of  such  bonus  has  no  ascertain- 
able rdalion  to  the  accommodation  rendered,  but 
is  fixed  arbitrarily  with  more  regard  to  the 
necessities  of  the  borrower  than  the  ridn  which  the 
vendor  runs,  the  court  will  order  the  trsnsactions 
to  be  reopened,  on  the  ground  that  they  are  '*  harsh 
and  unoonsdonable." — Bonnard  v.  I)ott,  Ch.D. 
Keketoich,  J.,  678;  92  L.  T.  822. 

2.  Practice— Application  f&r  judgment  under  ord, 
14,  r.  1 — Action  by  money-lender —Harsh  and  un^ 
consdonable  transaction — Interest  charged  prim&  fade 
excessive— Money-lenders  Act,  1900  (63  <£;  64  Vict.  c. 
51),  s.  1.— Where  in  an  action  by  a  money-lender 
to  recover  monev  lent  with  interest  it  appears  tbat 
primd  facie  the  mterest  charged  was  excessive,  the 
special  jurisdiction  conferred  by  the  Money-lenders 
Aat,  1900,  comes  into  operation.  Therefore  that 
part  of  tiie  daim  for  interest  cannot  be  dealt  with 
upon  an  application  for  summary  judgment  under 
oiraer  14,  but  the  action  must  ^o  to  trial  for  the 
purpose  of  bavins  it  determmed  whether  the 
mtcrat  is  so  excessive  as  to  entitie  the  defendant  to 
relief  under  the  Act.— Wblls  v.  Allott.  C.A., 
195 ;  [1904]  2  K.  B.  842 ;  73  L  J.  K.  B.  1023;  91 
L.  T.  749. 

3.  Be-opening  transactions— Harsh  and  uncon- 
scionable—Excessive interest— Absenceof  risk— Default 
clause — Re-opening  former  account — Relevancy  to  tran- 
saction sued  on — Power  to  order  repayment — Money- 
lenders Ad,  1900  (63  cfc  64  Vtct.  c.  51),  s.  1  (1)  (2).— 
A  transaction  may  be  harsh  and  unoonsdonable 
within  the  meaning  of  section  1  (1)  of  the  Money- 
lenders Act,  1900,  merdy  by  reason  of  an  exoesdve 
rate  of  interest,  but  a  rate  not  in  itsdf  excessive 
may  become  so  throogh  a  total  absence  of  risk, 
espedally  when  coupled  with  a  condition  making  a 
loan  immediatdy  repayable  on  an  mstalment  fall- 
ing into  arrear. 

The  power  of  the  court  under  section  1  (I)  "  to 
re-open  any  sccount  already  taken"  refers  only  to 
an  account  rdevant  to  the  transaction  sued  on ;  but 
a  court  having  jusisdiotion  under  section  1  (I)  can, 
under  section  1  (2),  at  the  instance  of  the  borrower, 
surety,  or  other  person  liable,  re-raen  a  transaction 
at  any  stage,  ana,  if  the  loan  has  been  repaid,  can, 
if  necessary,  order  the  money-lender  to  refund^*— 
SAUitolRS  V.  NK^BOLD.  C.A.,  162;  [1905]  1  Oh. 
260;  74  L.  J.  Ch.  120;  92  L.  T.  67. 
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MORTGAGE  ;— 

L  ^tiCr^  rfjifo  pmaesiion  by  fmrtgugee—Ii€laU<fn 
hack  of  ri^hi  0/  potmiion— Trespass  anteGedfnt  to 
tniry^R^ghlof  action,— kiti&t  entr?  by  m  mortgagee 
of  Uad  hifl  right  of  poiaeaiioa  reUtea  baolt  to  the 
time  at  whjoh  hiJ  legal  right  to  enter  accrued ^  so 
aa  to  enable  him  to  support  an  action  against  a 
wrongdoer  for  trespaBS  oommitted  at  a  tioie  ante- 
cedent to  the  entry. 

Barndi  v.  Guildford,  11  Ex.  19,  approved  and 
applied,— Ocean  AcotDKNT  Aim  Guarantee  Coe- 

POBATIOK  V,  ILFOED  GAS  Co.,  O.A.  \  [1&0&]  2  K-  B. 

2.  Equitahh  mortgagte — Right  to  revive  rents— 
Claim  by  tenant  for  re/ja^TTKriii*— Although  an  equit- 
able mortgagee  h*i  no  legal  right  to  be  p*td  the 
rent!  of  the  mortgaged  property,  yet  i(  he  has  been 
paid  rent  by  a  tenant  of  the  equitable  mortj^agor 
after  ttottoe  to  the  tenant  that  the  rent  ia  claimed 
by  him  as  equitable  mortgagee,  he  cannot  be  com- 
l>tlled  to  refund  the  rent  to  the  tonant^— FisOK  v. 
Teantsk,  E.B.D,\  [1905]  1  K*B.  427;  74  L.  J. 
K,  B.  346 ;  92  L,  T,  297. 

3.  Fortdouire  adion— Second  action  for  principal 
and  intfrui  during  petitlency  of  foreclosure  action— 
Vexatiout  proceedings, — ^In  a  foreoloaure  aetion  in 
the  Chancery  Diviaion  the  indorse ment  on  the  writ 
contained  no  daim  for  payment  of  principal  and 
interest.  While  this  action  waa  atill  pending  the 
mortgjgee  brought  a  second  action  in  the  King's 
Bench  Division,  the  writ  being  specially  indoragd 
with  a  claim  for  payment  of  the  principal  and 
interest  due  up  to  date.  In  an  application  in  the 
iecond  action  for  leave  to  aign  iudgment  under 
order  14, 

Held,  that  the  bringing  of  the  second  action 
was  improper  and  mxi  abuae  of  the  procaaa  of  the 
court. 

Earl  Pmlett  v.  Viscount  HiU,  [1893]  I  Ch<  277, 
followed*— Wii^LiAMs  V,  Hunt,  C,A,  ;  [1905]  I  K,  B. 
fil2 ;  74  L.  J.  E.  B,  364  ;  92  L.  T.  102. 

4i  Mortgagm  in  pourmon^Redtrnption — RuU — 
Aoc^UftU-Sitk  of  part  of  the  mortgaged  properly — 
Provuafor  capiial\%'.itimi  of  intereit—' Rtgkt  to  com~ 
pound  interest , — Under  a  pro  via  o  in  a  mortgage  for 
the  capitalization  of  interest  in  arrear  for  twenty* 
one  days,  oo  the  default  of  the  mortgagor,  a 
mortgagee  in  poaaeaaiou  ii  not  entitled,  on  the 
account B  being  taken,  to  charge  the  mortgagor 
with  compound  Intereat,  unless  he  can  show  that, 
after  ere  ditto  g  the  rents  received  each  half  year, 
the  intereat  was  actually  in  arrear  at  the  time 
specified  in  the  proviao.  S&le  by  a  mortgagee  in 
poweaaion  of  part  of  the  mortgaged  property  does 
not  by  itself  pd title  the  mortgagor  to  an  acoount 
with  a  general  rest  of  the  rents  and  promts  aa  well 
aa  of  the  proceeds  of  sale,  as  on  the  date  of  thf^ 
receipt  of  such  proceed  a*  ^Wriq  ley  i*.  Gill,  Ch,D, 
Warrington,  J.,  334  ;  [1905]  1  Oh,  241 ;  74  L.  J.  Cb. 
160;  1»2L.  T.  49L 

5»  Mortgagee  in  poutuion — 8ah  of  part  of  mori- 
gagtd  uiatt— Redemption — Account^ Hesti*^ A.  mort- 
gagee in  poHseapiion  from  time  to  time  sold  portioris 
of  the  mortgflgEd  property.  He  had  in  Hia  handg 
at  the  dates  of  such  sales  a  balance  of  renta  and 
profits  over  disbarsementi* 

Held,  that  the  aocoucts  were  properly  taken 
without  making  rests  io  the  account  of  rents  and 
profits  at  the  date  of  each  sale. 

Thompson  V,  Hiidson,  18  W.  B,  1061,  h.  B,  10  Eq. 
497,  considered  and  explained. 

WriffhT/y.  Oai  [1905]  I  Ch,  241,  fol!ow€d, 

Held,  &lfio>  that  the  expfniei  of  a  silt  of  mort- 


gaged properfcy  at©  oonectly  d«diteled 
groaa  proceedi  of  the  sale,  and  only  the  n«t  I 
must  be  brought  into  the  account^  altbMgk  Hit 
mortgagee  has  in  hia  hands  a  balanoe  of  reiill  inj 
profits  Bufficieot  to  pay  such  eKpentea. — ki^nwQWtE 
V.  Wilding.  Ch,D.  Joyce,  /.,  281 ;  ri905]  I  Ot 
434  ;  74  L.  J.  Ob.  256  ;  92  K  T.  679.  " 

6.  Suh-morigage  ly  deposit— Kutim  of  §uh 
not  gimn  to  mortgagor — Re-mortgage  h$f 
and  mori^jagee^EmpJoyment  of  mortgagte  ai  m4ki 
— Constructive  nittice^Fraud  hg  sc^ieitor — RigUs  ^ 
Bub^mortgagee.—B,  mortgaged  in  Janoarfg  1^ 
oertain  freeholds  to  C,  a  solicitor.  In  Alinl, 
1886^  C,  sub-mortgaged  them  by  depm^^lhs 
dite^M  to  certain  bankers  to  secnre  his  aooonat  w^ 
the  latter.  The  bankf^rs  gave  B.  vo  atMem  €i  tha 
sub* mortgage.  C.  anbaequently  obtained  fJNm.  H. 
and  W.  advances  to  the  amount  of  the  gr«it)9  pift 
of  the  original  mortgage  debt,  and  gave  tliett  9tm 
mortgagef,  in  which  B.  concurred,  expreeeed  tola 
freed  and  discharged  from  the  original 
B,  gave  C,  another  mortgage  for  the  h. 
under  the  original  mortgage.  C^  acted  oa  aolkto 
for  B.,  H.,  and  W,  in  the  tranaaotioQ,  TnlafVl 
was  regularly  paid  cm  the  Bub-moit^ic«  aod  m 
the  mortgages  to  H.  and  W.  In  1902  Q  wm 
adjudicated  a  bankrupt.  Neither  B.  iMir  B.  ntr 
W*  had  any  actual  notice  of  the  aub-mortg^ag^ 

In  an  action  brought  by  the  b  inkers  agmtail  E, 
transferees  of  H.  and  W.'a  mortgages,  and  W 
trustee  in  bankruptcy,  for  an  acoount  of  wbat  WM 
due  on  tie  original  mortgage  of  January.  18$iv<* 
the  footing  that  none  of  it  had  been  paid  oC  md 
on  the  Bub- mortgage,  foreclcsure  in  reapttol  of  Ml 
mortgages  in  defaidt  of  payment,  and  a  * 
of  DTJority  for  the  plaintiffs'  security. 

Held,  that  H.  and  W.  were  affected  witk 
stmotive  notice  of  the  aub-mortga^ 
standing  the  fraud  of  their  lolicitor,  0.» 
being  one  which  an  honeat  aod  compaf 
would  have  discovered,  and  that  ihm  ^ 
therefore  had  a  first  charge  on  tha  piopmij^  kit 
that  constructive  notice  of  the  8ab-mortg«g«  «^l^ 
not  to  be  imputed  to  B,,  itoce  the  plaintlil  M 
neglected  to  give  him  nottoe  ol  it.--^BKEWics  ^Qi. 
1%  Phice,  CLD.  Joyce,  J,;  [1905]  1  Gk  tiSS;  Tl 
L.  J,  Cb.  249;  92L.T.  110, 

8ee  alio  Bankruptcy,  1 1  ;  BvidcDoe,  I ; 
2 ;  Landlord  and  Tenant,  4;  Litenuy  and 
Society,  I ;  Principal  and  Agestip  ^  ;  Shafk,  S8L 

MOTOR-CAK:— 

1,  Parks  Rfgulation  Ad,  1872  f$5  il'  SC  HAc 
15),  *.  d^Statutt^g  Rttles  ami  Or*ifr*^  ISKM^  fc 
979,  r^  -i—By  rule  4  of  the  Btatoliwj  Eiilat  i^ 
Orders,  1904,  No.  979:  **Cat»  propelled  err  dnm 
by  mechanical  means  ahall  only  be  ftdtnittad  [tsiB 
Bojal  pafki]  sabjeot  to  sttch  regukatloQa  ai  mt^ 
from  time  to  time  be  passed  by  the  ^  iiiiiimliiiliPl^ 
of  hia  Majeaty^a  Works  and  Public  BaUdlllf*.  ^ 
published  by  notice  exhibited  in  the  pttrltt*" 

Tbeee  rules  were  made  nndio"  tbe  ^tA» 
Eeirulation  Act,  1872,  and  were  dulj  laid  hdm 
Parliament, 

The  comndssion^rs  published  a  notion,  vycH  «ii 
posted  at  the  park  gates,  that  no  oar  ptopifi^  « 
drawn  by  mechanical  meana  waa  to  be  Allu9ii  to 
proceed  at  a  greater  pace  than  ten  milee  |^er  h^ 
This  notii^  was  not  laid  before  ParliAm«fi4. 

Held,  that  the  regidation  «3otitained  to  tkia  wftSm 
was  gcckd.— MusGEAVE  T.  KsimiSOir,  KJt^lKi  S 
L.  T.  865, 

2.  lieckleu  driving^**  Ifamitg  r«ffuH  §§  mB  6f 
circamitances  of  (Ae  eme  "— ilo<or-<«r  ^«(,  UJI  3 
Ed,  7,  e,    30),  «,    h    sub*H>mfin    I.— ttt  wmam 
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created  bj  eeotion  1,  sab-teotion  1,  of  the  Motor-oar 
Aet,  1903,  of  driving  a  motor-car  on  a  publio  high- 
way reoUeetly  or  at  a  speed  which  la  dangerous  to 
the  pnblic,  having  regard  to  all  the  circa oostances 
of  the  case,  is  not  committed  when  the  speed  is  in 
itself  reasonable  and  the  person  injured  is  a  person 
not  on  the  highway  bat  on  the  car  itself. — 
Teouohton  ▼.  Mannino,  KB,D.,  493;  92  L.  T. 
855. 
See  also  Jaitices,  2,  3. 

NAVAL  RESERVE  :— 

False  statement  on  entering — Naval  Enlistment  Act, 
1853  (16  &  17  Vict,  c  69),  s.  16.— Naval  Volunteers 
Act,  1853  (16  cfc  17  Vict.  c.  73).  s.  Xl-^Royal  Naval 
Reserve  (  Volunteer)  Ad,  1859  (22  cf;  23  Vict.  c.  40),  ss. 
15.  16.— Section  16  of  the  Naval  Enlistment  Act, 
1853,  does  not  apply  to  a  person  who  makes  a  false 
statement  on  entering,  or  offering  to  enter,  the 
Royal  Naval  Reserve,  which  was  created  by  the 
Royal  Naval  Reserve  AcH,  1859.— Wssthobfx  v. 
PoWLEY,  K.B.B.,  366;  [1905]  1  K.  B.  286;  74 
L.J.E.  B.  150;  92  L.  T.  57. 

NBQLiaBNOB:— 

1.  A  ction  by  father  for  death  of  daughter — Damages 
-^Funeral  eaBpenses.—A  daughter  living  with  her 
fa^er  having  been  killed  owing  to  defendants' 
negligence, 

Held,  that  the  father  coald  recover  the  funeral 
expenses  as  damages.— Clabk  v.  London  Qxnxbal 
Omnibus  Co.,  K.B.D.  ;  92  L.  T.  691. 

2.  Contract  to  repair  van — Negligence  in  repairing 
—Injury  to  driver  —  Liability  of  repairer. —  The 
defendant  agreed  with  a  mineral  water  manufac- 
turer to  keep  hif  vans  in  good  and  substantial 
lepair  for  a  period  of  three  years.  Daring  the 
period  •  servant  of  the  defendant  negligently 
repaired  a  van,  and  in  consequence  thereof  one  of 
the  wheels  came  off  and  the  plaintiff,  who  was  a 
driver  in  the  employment  of  the  mineral  water 
manufacturer  and  who  was  driving  the  van  at  the 
time,  was  thrown  off  and  injured.  Neither  the 
defendant  nor  his  servant  knew  of  the  defective  con- 
dition of  the  van  after  it  was  repaired.  In  an  action 
by  the  driver  against  the  defendant  to  recover 
damages  for  personal  injuries  caused  by  the  negli- 
gence of  the  defendant. 

Held,  that  in  the  droumstances  the  defendant 
owed  no  duty  to  the  plaintiff,  there  being  no  con- 
tractual relation  bet«veen  them,  and  the  action  was 
not  maintainable. — ^Eabl  v.  Lxjbbook,  C,A,,  145  ; 
[1905]  1  K.  B.  253 ;  74  L.  J.  K  B.  121 ;  91  L.  T. 
830. 

3.  Damage  by  explosion — Ab$ence  of  exact  joroof^^ 
Where  the  precise  cause  of  an  accident  is  not  known, 
there  still  may  be  sufficient  evidence  to  render  the 
defendant  liable,  as  when  an  explosion  occurs  and 
the  jury  acting  as  reasonable  men  find  under  the 
whole  circumstances  that  there  was  negligence  on 
the  defendants'  part,  although  of  the  exact  cause 
there  is  no  eviaence,  or  it  is  unasoertainable. — 
MoAbthub  V.  Dominion  Gabtbidqs  Co.,  P.C.,  305 ; 
[1905]  A.  0.  72 ;  74  L.  J.  P.  0.  30 ;  91  L.  T.  698. 

4.  Landlord  and  tenant^ Building  let  in  flats — 
Boof  retained  by  landlord — No  express  covenant  by 
landlord  to  keep  roof  in  repair— Negligence  in  user  o/ 
roof  by  landlord. — The  defendant  was  the  owner  of 
a  bniiding  let  out  in  flats,  and  the  plaintiff  was  a 
tenant  of  one  of  the  fl«ts.  The  roof  was  not 
demised,  but  remained  in  the  possession  and  under 
the  coatrol  of  the  defendant.  The  defendant 
neglected  to  clean  out  the  gutters  and  pipes,  and 
forfthtr  neglected  to  repair  them  after  notice  had 


been  given  to  him  by  the  plaintiff,  whereby  the 
plaintiiff  suffered  dsmage. 

Held,  that  apart  altogether  from  any  implied 
obligation  upon  the  defendant  to  repair  the  roof 
retained  in  his  possession  and  under  his  control,  if 
there  be  evidence  of  negligent  user  of  the  roof  by 
him  whereby  his  tenant  suffered  damage,  an  action 
is  maintainable  by  the  tenant.  —  Habgbovbs. 
Abonson,  &  Co.  V.  Habtopp,  K.B.D..  262 ;  [1905] 
1  K.  B.  472 ;  74  L.  J.  E.  B.  233 ;  92  L.  T.  414. 

NEW  SOUTH  WALES.  LAW  of  :— 

1.  Lunacy  Act  (No.  45  o/ 1898)— iVoc«fur«—i5u6- 
etituted  service  of  petition-- Dispensing  tvith  examina^ 
tion  of  alleged  lunatic— By  section  106  (2)  of  the 
Lunacy  Act  of  1898 :  *<  Where  personal  service"  of 
a  petition  in  lunacy  "cannot  be  effected  or  is 
inexpedient,  then  substitated  service  may  be 
effected  iu  such  manner  as  may  be  prescribed  by 
Bules  of  Court,  or  as  may  be  ordered  by  the 
court." 

By  section  110 :  *<  If  it  appears  to  the  court  to  be 
unnecessary  or  inexpedient  that "  an  alleged  lunatic 
'*  should  be  examined  by  the  court  or  the  jury,  the 
court  •  .  •  may  dispense  with  any  examination 
whatever." 

In  a  case  in  which  there  was  evidence  that 
personal  service  of  the  petition  was  likely  to 
agflrravate  the  malady  of  the  alleged  lunatic. 

Held,  that  the  court  had  jurudiction  to  direct 
the  petition  to  be  served  on  the  Master  in  Lunacy, 
leaving  it  to  him  to  take  all  neceisary  steps  in  tiie 
matter,  and  that,  although  the  power  of  dispensing 
with  the  examination  of  the  alleged  lunatic  should 
be  exercised  with  great  caution,  it  was  within  tiie 
juriidiction  of  the  court  to  do  so,  if  a  soffioient  case 
was  made  ou^. 

Judgment  of  the  court  below  affirmed.  — 
MoLauohun,  Bb,  P.O. ;  [1905]  A.  0.  343;  92  L.  T. 
670. 

2.  Public  Works  Act,  1900,  s.  116— Compensation 
— Costs  of  arbitration  and  action. — ^The  respondents 
bad  become  liable  to  pay  to  the  appeHants  com- 
pensation for  preventing  them  from  working 
minerals  belonging  to  them,  and  tendered  a  sum 
which  the  appelknts  refused  to  accept.  Hie 
matter  was  reftfred  to  arbitration  under  the  Public 
Works  Act,  1900,  of  the  colony,  and  the  arbitrators 
awarded  a  sum  smaller  than  the  appellants  claimed, 
but  considerably  larger  than  the  sum  which  tiie 
respondents  had  tendored.  The  respondents,  being 
dissatisfied  with  the  award,  gave  notice  that  they 
denred  to  have  the  compensation  lettied  by  a  jury. 
The  jar^  awarded  a  somewhat  smaller  sum  than 
tiie  arbitrators  had  awarded,  but  considerablv 
more  than  the  respondents  had  orisinally  tendered. 

Held,  that  under  section  116  (2)  (i)  of  the  Pablic 
Works  Act,  1900,  the  appellants  were  liable  for  the 
costs  of  the  action  and  also  of  the  arbitration  and 
award. 

Judgment  of  the  court  below  affirmed. — Paoific 

CO-OFBBATTVB  StBAM  COAL  Co.  V.  RAILWAY  COM- 

mssiONBBS,  P.C. ;  [1904]  A.  C.  795 ;  73  L.  J.  P.  0. 
86 ;  91  L.  T.  540. 

3.  Sydney  Corporation  Act,  lS19—Begulation  of 
idle-yards  —  Tolls  —  Bye-law  —  Ultrd  vires.— The 
Sydney  Corporation  Act,  1879  (43  Yict.  No.  IIL), 
by  section  139  empowers  the  corporation  to  take 
tolls  "in  respect  of  any  cattie  intended  for 
slMighter  yarded  or  broaght  for  sale  by  auction  to 
any  sale-yards  or  premises  in  the  city  of  Sydney, 
or  within  the  distance  of  fourteen  miles  tiiere- 
from." 

Held,  that  the  section  did  not  apply  to  a  person 
bringing  his  own  cattie  to  his  own  private  yard 
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anA  killiii^  them  tlioMt  md  tlwt  a  bye-Uw  put- 
porting  to  impose  cbftrget  in  auQh  &  oma  wm  u^Cr« 

JiidgmAnt  of  tbo  oourfc  balow  affirmed.— 8 YI>N"EY 
McNicirAL  OouKcrL  i'*  Austral  Feeezino  Workb, 
P.O. ;  [190d]  A*  0.  lei;  74  L.  J.  P.  C.  33;  92 
L,  T,  280. 

NEW  ZEALAND,  LAW  of:— 

L  Chartered  coTapanj/Sttrrejiffcf  of  ri^hta  to  ift« 
Crown — Cimm  agaititt  thf.  Crouiu.— Where  &  statute 
proTided  that  a  obartered  land  company  might 
«<itT©oder  the  charter  of  the  company  to  the  Crown » 
and  all  claim  and  title  to  the  lande  granted  to  them 
in  the  colooy,  and  that  on  such  anr render  all  the 
powers  and  privilegt^s  of  the  coiapsny  ihonld  eeaae 
and  determine^  and  all  the  lands,  teoemdntfl*  and 
heraditameuts  of  the  company  in  the  colony  should 
"  thereupon  revert  to  and  be<ionia  vested  in  h«r 
Ma] est y  as  part  of  the  demesne  la-nds  of  the  Crown 
in  New  Zealand,  subject  neverthelefla  to  any  oqh- 
tracta  which  might  then  be  aabAisting  in  regard  to 
any  of  the  said  lands," 

Heidi  that  on  such  snirender  tabic  g  eSTeot  the 
Crown  did  not  assume  the  position  which  the 
company  oecupied  before  the  sarrender,  but  that 
all  the  property  of  the  company  reverted  to  and 
vested  in  the  Crown  in  abaolute  and  unqualified 
dominion  r  free  from  any  trust  cognizable  and 
enforceable  by  any  court  of  law  or  equity* 

Judgment  of  the  court  below  affircaed*— Rn>Di* 
FORD  V,  Eix ,  PXl  I  [1905]  A.  C,  147 ;  74  L.  J.  P.  C* 
37:  92KT.  247, 

2,  Magutratea'  Cnurta  Act,  1893  (56  VicL  No,  ^5) 
— JurMidirm  of  sttpfndiary  magutratea, — The  eff-^ct 
of  the  Magistrates*  Courts  Act,  1893.  i»  to  aholifih 
all  separate  local  juriediction  tn  the  magiitrate'B 
court,  and  to  make  every  stipendiary  magistrate 
appointed  under  the  Act  a  magistrate  throaghout 
the  whole  colony,  and  therefore  any  magistrnte  who 
receives  in  hii  official  capacity  a  petition  preaented 
nnder  the  Aicoholic  Liquors  Sale  Control  Act 
Amendment  Act,  1896,  and  assumes  the  duty  of 
dealing  with  it»  has  jurisdiction  to  act  in  the 
matter. 

Judgment  of  the  court  below  reversed, — Bast- 
ings V.  CauAOHAN,  RO.i  [1905]  A,  C,  351  I  92 
L.  T.  734. 

3,  Municipal  Corporations  A^tf  1900,  s,  219  — 
**  Adjacent*^  horough. -^By  the  Municipal  C>rpora- 
tions  Act  I  1900^  of  New  Z<9a]and,  s.  219,  where  the 
council  of  a  borough  desires  to  conatnict  a  publio 
worb  which  *^  will  in  itfl  opinion  he  of  advant^age 
and  beneEt  to  the  whole  or  any  considerable  portion 
of  the  inhabitants  of  an  adjjtcent  borotigb  or  county 
or  other  diBtrictt*'  it  may  obtain  an  order  that  a 
portion  of  the  cost  of  oonstruotion  shall  be  paid  by 
fnoh  other  local  anthority* 

Held  (affirming  the  judgment  of  the  court  bdow], 
that  an  order  to  come  within  the  section  auch 
"adjacent'*  borough  or  district  need  not  be  actoaUy 
oontiguouB  to  the  borough  conatructinir  the  work. 
— WSLLtNGTON  ClT^  V.  LoWER  HOTT  C0Rl'OR.lTIOBr, 

P.O. ;  [1901]  A  C.  773;  73  L.  X  F.  C.  8<i ;  91  L.  T. 
539, 

4,  FuUie  Works  Ad,  IBM— Mining  Acl^  1898, 
ffa*  109i  233 — Claims  for  compenaatton — Mdhod  of 
d£krmining,-^The  tiSmt  of  section  233  of  the  MiDing 
Act  of  1898  11  that  every  claim  for  compi'nsation  in 
respect  of  a  proclamation  made  under  section  109  of 
the  Act  mustf  if  not  settled  by  agreement,  be  deter- 
mined by  a  judge  or  magiislratt^  and  cannot  be 
treated  as  uddiaputed  under  section  4-1  of  the  Public 
Works  At:t,  1894,  which  is  incorporated  in  the 
Mining  Act,  even  if  no  notice  disputing  it  is  served. 


judgment  of  the  oonit  below  affinoAd. — HcELor 
V.  MirasTEE  OF  Mines  for  Nkw  Zkalahb.  F.C^; 
[1904]  A,  a  781 ,  73  U  J.  F-  C.  117 ;  01  U  XL  M4* 

5-  Rtgistration  of  iUk—Sow  far  eemelmmv9^ 
Fraud^Orown  grant— Frocedurt^BeiuUim^  irnd— 
City  of  Glasgow  Bank  Aa,  1882.— The  ^ffisot  of  t^ 
Land  Transfer  Acts  of  New  Zealand  ii  that,  id  tk« 
absence  of  fraud  by  the  registered  owii«'  «k  kii 
agents,  tegistration  is  conclusive,  and  ooiiferaagood 
title  on  the  registered  owner,  and  delecta  in  lb* 
proceedings  in  the  Native  Land  Coorta 
affect  the  title,  but  can  only  give  rise  to  aa 
for  damages^ 

The  fraud  wbiob  moat  he  proved  in  Ofdar  la 
Invalidate  the  title  of  a  registfifed  pmictiiaar  te 
value  muat  be  brought  home  to  the  p«t«ofi  wtots 
title  is  impeached,  or  to  his  agentd.  He  OHiaet  bs 
affflcted  by  the  fraud  of  persons  through  wbott  ka 
claims  unless  knowledge  of  it  Is  broug;ht  bosBa  lo 
him  or  his  aerentfl* 

fUUs  y,  Mesaer,  [1891],  A»  C.  24S,  esplaiiiad  ml 
distinguished. 

A  registered  owner  cannot  be  conaiderad  ^  aa  a 
trustee  for  a  person  setting  up  an  advarae  «l«laa  Id 
the  land. 

Solicitor'atnerat  v.  Mere  Tini,  17  H-  Z.  Li.  JUfi. 
773,  not  followed. 

Persons  whose  duty  it  is  to  act  apoo.  orden 
brought  to  them  shculd  act  on  attoh  an  otdaa  if 
good  upon  the  face  of  it,  and  ihontd  not  lake  a^y 
notice  of  errori  in  procedure  ;  and  tbareidt#  H  m 
not  the  duty  of  a  district  land  registrar  to  ^xaaiae 
into  the  validity  of  a  Crown  gr^ot.  nor  to  iaqaM 
how  a  governor's  warrant  was  obtained*  or  inlii  Aa 
proeeedings  of  a  Native  L*nd  Court, 

S&mbh,  that  a  Crown  grant,   o^  a  wwmil  « 
cert  Locate  bi 
grant,  can  onl 
Crown,  or  in 

party  :  and  that  a  registrar's  power  to  raeSitf  ii 
limited  to  matters  intervening  after  Hm  ^^^^ 
grant,  or  equivalent  instrument,  which  drigiiia0j 
br fought  the  land  on  to  the  regtster. 

The  City  of    Glasgow  Bank   Liquif 
1882  (46  &  46  Yict   c.  clii.],  was  not  i 
nverride  or  control  the  Colonial  Lvnd 
Acts, 

Judgmenta  of  the  court  below  rvvara^. — AasxTi 
Co.  V.  MsEB  Eomr,  P.C;  [1905]  A.  a  176;  #1 
L,  J,  P.  C,  49 ;  92  L,  T,  397. 

NtTISANCE  :— 

1  *  Itijttn  d  ion  —  Da  mages  —  Umieti€tku^  ^Fim^HH 
— Eira*jgeri»tion  in  plaint  iff" »  *f%Hii€m€€—SpmM  m 
general  damtige — Oost^n — Where  a  plaintfff  in  **— 
for  nuisance  by  noise  and  vtbxatioii 
injunction  which j  or  its  equivalent  taid 
granted  by  the  oourti  and  alao  aafei  IsF 
damages  an  ancillary  to  the  real  femedy 
is  not  entitled  to  subataniial  danii^«i, 
entitled  to  recover  sometbiag,  not  as 
but  acknowledgment  of  the  wrong  be  hm 

Li  the  absence  of  miaconcluct  a  sncoiMiBl  P^ii^ 
tiff  who  has  not  failed  wholly  on  ona  iMa^kllP 
action  will  not,  subject  to  fbe  larga  ^Mnllai^ 
the  court,  be  deprived  of  costs  baoani^  wamm  af 
bis  witnesses  have  been  guilty  of  msL^ggma 
their  evid«no-*  —  Ltpmas  v,  VmMMM^ 
Krk^wich,  J. ;  91  L*  T.  13l>. 

2.  Trefs  averhmpfig  ^*-  ^rowmd— 

to  neighbour* »  gtountJ — fitj  ,  i^a,— *~ 

waa  the  owner  of  a  fruit  garden.     The 
ash  trees  growing  en  fhm  defendant's 
hung    into    the    defendant's    garden 
dam^e  to  the  garden. 


i 


buving  the  statutory  «fFeGt  of  a  Qiiivm 
[>n!y  he  impeached  at  the  instanot  «rf  ibi 
in  an  action  to  which  the  Crown  il  a 


{ 


CUL 


Weekly  Beporter,  BepC.  80, 1906.1 

117  PartitUm. 


DIGEST. 


Poor  Law. 


118 


Held,  that  lie  had  a  right  of  action  for  the 
damage  bo  oaused.^SMiTH  v.  Giddy,  K.B.D.,  207 ; 
[1904]  2  K  B.  448 ;  73  L.  J.  K.  B.  894 ;  91  L.  T. 
296. 

PABTITION:— 

Sale  noi  daimed — De/endanU  ohfedtng  to  partiUon 
^Co$U  to  date  of  hearing  ^Partition  Ad,  1868  (31  A 
32  Vid,  c  40),  b,  10.— The  owners  of  five  equal  un- 
divided twelfth  shares  in  certain  freehold  properties 
brought  a  partition  action  against  the  owners  of 
the  remaioinff  seven-twelfths,  bnt  did  not  tuBk  for 
a  sale.    The  defendants  objected  to  partition. 

An  order  for  partition  with  the  usual  inquiries 
having  been  agreed  to,  the  question  arose  as  to  how 
the  costs  up  to  the  date  of  the  hearing  should  be 
borne,  it  being  agreed  that  subsequent  costs 
must  be  shared  rateably  between  plaintiffs  and 
defendants. 

Held  (following  BicJiardaon  v.  Feary,  59  L  T. 
Bep.  69,  39  Oh.  D.  45),  that,  having  regard  to  the 
circumstances  of  the  case,  there  should  be  no  order 
as  to  coits  up  to  the  date  of  the  hearing  of  the 
action.— Hills  v.  Abohbs,  CA.D.  Farwell,  J. ;  91 
L.  T.  166. 

See  also  Oeylon,  L«w  of,  1. 

PABTNEBSHIP  :— 

1.  Sale  to  managing  partner  of  anothor*B  ehare — 
AueU  undiedoMd—TJhinimtk  fides— ^c<ton  for  pur- 
chaeo-money — Action  for  fratidulent  mierepreientation 
—Settlement  of  aetione— Further  diecovery  of  assets — 
Reeciseion — j^Mion.— In  a  transaction  between  co- 
partners for  the  sale  by  one  to  the  other  of  a  share 
m  the  business,  the  duty  rests  on  the  purchaser, 
who  knows,  and  is  aware  that  he  knows  more 
about  the  partnership  accounts  than  the  vendor,  to 
put  the  vendor  in  possession  of  all  material  facts 
with  reference  to  uie  assets,  and  not  to  conceal 
what  he  alone  knows ;  and  unless  such  information 
has  been  furnished  the  sale  may  be  set  aside. 

Maddeford  v.  Auetwickt  1  Sim.  69,  approved. 

Bnt  if  the  vendor,  having  learnt  from  a  third 
party  that  there  are  undisclosed  assets,  and  suspeot- 
mg  there  may  be  more,  recognizes  the  sale  by  suing 
for  an  unpaid  balance  of  the  purchase-money — stiu 
more  if  he  brings  an  action  alleging  fraud  in  the 
transacticm  and  settles  it  by  accepting  even  an 
inadequato  sum  in  discharge  of  all  his  claims— then 
there  Is  a  binding  election,  and  there  is  a  no  farther 
duty  to  disclose  on  the  part  of  the  purchaser  which 
will  preclude  his  relying  on  it  as  a  defence  to  an 
action  to  resdod  the  sale. — Law,  Be,  "Lkw  v.  Law, 
(7.-4.,  227;  [1905]  1  Ob.  140  ;  74  L.  J.  Oh.  169  ;  92 
L.  T.  1. 

2.  Stockbroking  husinus—QoodwUl—Assd  of  part- 
nership— Division  ofassetS'-'Dissoluticn—Sale.—-T.  B. 
Wm  and  the  defendant  carried  on  business  as  etock- 
brokers  in  London  under  articles  of  partnership 
which  contained  no  mention  of  goodwill.  After 
the  term  for  which  the  partnership  was  constituted 
expired  the  bnriness  was  carried  on  by  them  as 
partners  at  will,  the  conditions  of  the  articles  being 
maintained  as  far  as  practicable.  T.  B.  Hill  died, 
and  ^e  defendant  continued  to  carry  on  the 
business  under  the  style  of  the  old  firm  by  per- 
mission of  the  committee  of  the  Stock  Exchange. 
Defendant  accounted  for  Hill*s  capital,  bnt  declined 
to  pay  anyUiing  in  respect  of  goodwill. 

Held,  that  the  nature  of  a  stockbroker's  busineis 
was  not  such  Uiat  there  could  not  be  a  saleable 
goodwill  thereof ;  and  that,  in  the  absence  of  any 
provisions  to  the  contrary  in  the  articles,  the  good- 
will must  be  sold  and  the  proceeds  accounted  for. 

Wilson  V.   Williams,  [1892]  29  L.  R  Ir.  176,  40 


W.  B.  Dig.  166,  distinguished.— Hill  v.  Fearis, 
Ch.D.  Warrington,  J,,  457;  [1905]  1  Oh.  466;  74 
L.  J.  Oh.  237. 

3.  Trustee^Itevereion  purchased  by  trustee — Lease- 
holds forming  part  of  the  trusi  eriate — No  right  of 
renewal—Ownership  of  the  /ee.— The  doctrine  i^t 
wherever  the  reversion  on  a  lease  which  forms  part 
of  a  trust  estato  is  {purchased  by  the  trustee  of  the 
lease  the  purchase  is  for  the  benefit  of  the  trust 
estate  applies  only  to  leaseholds  which  are  renew- 
able by  custom  or  contract.  Oonsequently,  in  the 
case  of  a  lease  which  is  not  thus  renewable,  the 
trustee  may  buy  the  reversion  on  the  lease  and,  in 
the  absence  o(  fraud,  hold  it  for  his  own  benefit. 

Longton  v.  Wilshu^  76  L.  T.  770,  45  W.  B.  Dig. 
165,  explained  and  followed.— Bsyax  v.  Webb, 
Oh.D.  Warrington,  «/.,  651 ;  [1905]  1  Oh.  620  ;  74 
L.  J.  Oh.  300. 

See  also  Bankruptcy,  8 ;  Practice,  1. 

PATENT :— 

1.  Infringement  —  Combination —  Subjed'tnaUer — 
Bepjir. — The  defendants  made  by  way  of  repair  a 
new  rubber  tjrre  for  an  old  patent  rim  of  the 
plaintiffs  and  fitted  it  into  the  rim  to  replace  the 
previous  rubber  tyre,  which  was  worn  out.  Tiiis 
was  done  bond  fide  by  way  of  repair.  The  plaintiffs 
admitted  that  anyone  was  entitled  to  make  and  sell 
rubber  tyres  to  fit  the  rims.  The  infringement 
alleged  was  placing  the  tjrre  in  the  rim. 

Held,  it  is  a  question  of  fact  in  each  case  whether 
the  work  which  has  been  done  may  fairly  be  termed 
a  "  repair,"  regard  being  had  in  each  case  to  the 
exact  natore  of  the  invention. 

Where  a  snbotdinato  integer  is  specified  and 
claimed,  and  a  larger  combination,  of  which  tins 
integer  is  part,  is  also  claimed,  the  patentee  is  at 
tiie  peril  of  justifying  the  combination,  as  matter 
which  ou|ht  properly  to  form  the  subject  of  a 
patent  of  mvention ;  and  he  does  not  discharge  this 
burden  where  there  is  no  novelty  or  invenlkmin 
the  larger  claim,  but  the  combination  is  merely  an 
obvious  one  if  the  subordinate  integer  is  to  be  used 
at  all.— ^IBDAB  BUBBBB  Oo.  V,  walunoton  & 
Co,  ChD.  Swinfen  Eady,  /.,  346;  [1905]  1  Oh. 
451 ;  74  L.  J.  Oh.  315;  92  L.  T.  564. 

2.  Original  daim  framed  in  good  faith  and  with 
reasonable  skill  and  knowledge  —Amendment  of  specific 
cation— PatentSf  Deeigns,  and  Trade-Marks  Act,  1883 
(46  ik  47  Vid.  e.  57).  s.  20.— Where,  in  an  action  for 
infringement  of  Uieir  patent,  patentees  have 
amended  the  original  specification  by  way  of  dis- 
claimer under  section  19  of  the  Patents,  ftc.,  Act, 
1883,  and  estoUished  at  the  trial  their  claim  for  an 
infringement  of  the  amended  specification  as  it 
stands,  the  court  will  not,  for  the  purpose  of  certi- 
fying under  section  20  that  the  original  spedfication 
was  framed  in  good  faith  and  with  reasonable  skill 
and  knowledge,  r^Kl  the  erased  portions  of  the 
spedficatioQ ;  to  do  so  would  be  in  effect  to  allow 
the  plaintiffi  to  raise  a  fresh  issue  after  Judgment. 
— Jandxts  Abo  Lamp  avd  Elbotrio  Oo.  v.  Abo 
Lamps  (Ldotxd),  Ch.D.  Kekewich,  t7. ;  92  L.  T. 
447. 

See  also  Design,  1 ;  Trade-Mark,  1,  2. 

PBBPBTniTY— See  Oharity,  10 ;  Covenant,  1 ;  (Ty- 
pres,  1 ;  Election,  1,  2 ;  Will,  25,  27. 

POOBLAW:— 

1.  Maintenance  of  children — Running  away  leaving 
children  chargeable  to  parish — Oonvidionfor—OmiS' 
sion  on  expiration  of  imprisonment  to  remove  children 
from  woTKhotue — Fresh  offence — Liabitity  to  second 
convidion — Defed  in  form  of  information — Vagrancy 
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Adt  1824  (6  Geo.  4,  c.  83),  «.  4^— Divided  Pariihee 
and  Poor  Law  Amendment  Ad,  1876  (39  &  40  Vid. 
c.  61),  «.  19. — ^A  person  who  has  been  convicted  foid 
impnsoned  under  section  4  of  the  Yagrancy  Act, 
1824,  and  section  19  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876,  for  running  away 
and  leaving  his  children  whereby  they  have  become 
chargeable  to  the  pariah,  may  be  proceeded  againtt 
and  convicted  a  second  time  for  running  away  and 
leaving  his  children  chargeable,  unless  on  his  release 
from  prison  he  takes  his  children  out  of  the  work- 
house and  removes  their  chargeability,  as  the 
leaving  his  children  in  the  workhouse  chugeable  to 
the  puish  after  his  release  from  prison  constitutes 
a  msh  substantive  offence,  for  which  hemaj^  be 
punished  a  second  time ;  and  he  may  be  convicted 
for  this  fresh  offence  upon  an  information  which 
charges  him  with  running  away  and  leaving  his 
children  whereby  they  have  become  and  are  now 
actually  chargeable  to  the  parish,"  as  the  defect  in 
the  form  of  the  information  by  reason  of  the 
children,  being  already  chargeable  can  be  cured  by 
section  1  of  the  Summary  Jurisdiction  Act,  1848. 
— Bannistbk  v.  Sullivan,  KB.D,  ;  91  L.  T.  380. 

2.  Pauper — Disobedience  of  order  of  wothhome 
officer^"  Miehehaviour"— Poor  Belie/  Act,  1816  (65 
Oeo,  3,  c.  137),  «.  6. — ^Wilful  disobedience  of  the 
lawful  order  of  an  officer  of  a  workhouse  is  net 
"  misbehaviour  "  within  section  6  of  the  Poor  Belief 
Act,  1816.— Mile  End  Guasdians  v.  Sdis. 
K.B.D.;  [1905]  2  K.  B.  200;  74  L.  J.  K  B.  647; 
92  L.  T.  238. 

3.  Pauper — Wilful  refusal  to  maintain  himself — 
Befusal  of  work  offered  on  certain  conditions  at 
lahour  colony — Beasonableness  of  refusal — Vagrancy 
Ad,  1824  (6  Geo,  4,  c.  83),  a.  3.— The  respondent,  who 
was  an  able-bodied  man  aged  thirty-nine  years, 
became  an  inmate  of  a  workhouse.  The  labour 
master  took  him  and  other  paupers  to  the  labour 
colony  at  Hadleigh,  Essex,  which  was  established 
with  the  sanction,  of  the  "Looal  Qovemment  Board 
by  the  Salvation  Army  for  the  reception  and 
employment  of  destitute  men.  On  signing  an 
agreement  to  be  boned  by  the  rules  of  Uie  colony 
the  respondent  could  have  started  work  on  proba- 
tion, receiving  in  return  food  and  free  lodging  and 
6d.  a  week.  If  he  had  remained  on  he  might  have 
been  employed  at  ^ging  day  for  bricks,  at  wMch 
employment  he  might  have  earned  up  to  30a.  a 
week.  He,  however,  refused  to  sign  the  agreement, 
and  on  subsequently  again  becoming  chargeable  to 
the  union  was  charged  as  an  idle  and  disorderly 
person  under  section  3  of  the  Vagrancy  Act,  1824, 
by  the  guardians.  The  police  magistrate  before 
whom  the  charge  was  heard  refused  to  convict,  but 
stated  a  case  for  the  High  Court.  At  the  hearing 
the  court  dedded  to  remit  the  case  to  consider  the 
conditions  upon  which  work  had  been  offered,  and 
whether  the  pauper's  refusal  to  accept  it  was  or  was 
not  in  the  droumstances  reasonable.  The  magis- 
trate found  that  the  agreement  contained  conditions 
b^  whidi  the  colonist  was  required  to  undertake  to 
discourage  other  colonists  from  entering  premises 
where  intoxicating  liquors  were  sold,  and  to  attend 
the  Saturday  nigl&t  roU-call,  and  other  special 
meetings,  which  were  explained  to  be  a  form  of 
(Salvation  Aimy)  church  parade,  and  was  to  attend 
some  place  of  service  once  on  Sunday.  He  was  of 
opinion  that  these  were  not  reasonable  conditions 
to  attach  to  the  emplo^^ment,  and  consequently 
that  the  respondent  was  justified  in  refusing  work 
on  those  conditions,  and  he  accordingly  dismissed 
the  information.    The  guardians  asain  appealed. 

Held,  that  as  the  conditions,  acunirame  as  they 


were  in  themselves,  had  no  relation  to  the  work, 
the  refusal  to  comply  with  them  did  not  place  the 
respondent  in  the  position  of  a  person  who  had 
wilfully  refused  to  maintain  himself  by  work,  and 
therefore  the  magistrate's  deddon  must  be  npbeld. 
—Poplar  UiaoN  V.  Martin,  K.B.D.,SdS;  [1905] 
1  K.  B.  728;  74  L.  J.  K.  B.  306 ;  92 L.  T.  197. 

4.  Pauper  infant — Legacy — Cost  of  maitdenance — 
8taitae  of  LimitaUons—Poor  Law  Ad,  1849  (13  <k  13 
Vid.  e.  103),  s.  16.— Where  a  pauper  infant  was 
diargeable  to  the  guardians  of  the  poor,  and 
became  entitled  whi&  so  diargeable  to  a  legacy 
under  a  will, 

Hdd,  that  the  guardians  were  not  limited  to  the 
recovery  of  the  c^  of  one  year's  maintenance  by 
section  16  of  the  Poor  Law  Act,  1849,  but  could 
recover  the  amount  expended  in  maintaining  the 
infant  during  a  period  of  six  years.— Clabbok,  Bx, 
Ck.D.  FarweU,  J.,  43;  [1904]  2  Oh.  466;  73 
L.  J.  Oh.  853 ;  91  L.  T.  316. 

6.  Bating — Poor  rate — Application  for  distress 
warrant — OhJedion-^Bdrospedive  rate-ATurisdidwn 
of  justices— Title  of  rate—Poor  Bate  Assessment  and 
CoUedion  Ad,  1869  (32  dk  33  Vid.  c  41).  s.  14.— An 
objection  to  a  rate  tnat  it  is  retrospective  cannot  be 
taken  on  an  application  for  a  distress  warrant  to 
enforce  payment. 

The  title  of  a  rate  complies  with  section  14  of  the 
Poor  Bate  Assessment  and  Collection  Act,  1869,  if 
it  states  the  date  of  the  making  of  the  rate  and  the 
date  up  to  which  the  expenses  that  it  is  estimated 
to  meet  will  be  incurred. — Ohbnxt  v.  Tallowht, 
K.B.D, ;  [1904]  2  K.  B.  763;  73  L.  J.  K.  B.  943 ; 
91  L.  T.  552. 

6.  SdUement — Child  under  sixteen  residing  unth 
parent — Divided  Parishes  and  Poor  Law  Amend- 
ment Ad,  1876  (39  &  40  Vid.  c.  61),  ss.  34,  35.— A 
child,  whether  Intimate  or  illegitimate,  living  with 
a  parent  cannot  while  under  the  age  of  sixtean 
acquire  for  itsdf  an  independent  setUement. — 
Woolwich  Union  V.  Pulham  Guabdians,  K.B.D.  ; 
[1905]  2  K.  B.  203;  92  L.  T.  838. 

7.  Settlement  —  Division  and  anudgamation  of 
parishes.— A  pauper  having  acquired  a  settle- 
ment by  reddence  in  the  puish  of  B.,  that  parish 
was  by  the  Local  Government  Act,  1894,  divided, 
part  remaining  the  paridi  of  B.  and  part  becoming 
the  parish  of  W.  The  pauper  had  redded  in  that 
portion  that  became  the  parish  of  W. 

In  1902,  by  a  provinonal  order  made  by  the 
Local  Government  Board  and  doly  confirmed  by  a 
statute,  the  parish  of  W.,  part  of  the  parish  of  B., 
together  wi&  other  parishes,  were  amalgamated  to 
form  the  new  parish  of  W.,  and  it  provided  that 
'*  for  all  purposes  of  settlement  and  remoTal 
reddence  prior  to  the  commencement  of  this  order 
in  any  part  of  the  existing  paiishes  of  B.,  H.,  W., 
T.,  or  W.  shall  have  been  deemed  to  have  been 
reddence  in  the  parish  in  which  the  part  is  induded 
by  this  order." 

Hdd,  that  the  settlement  of  the  pauper  in  the  old 
parish  of  B.  having  been  destroyed  in  1894,  it  was 
not  revived  by  tbe  order  of  1902,  and  that  the 
pauper  had  not  acquired  a  settlement  in  the  new 
p%rish  of  W.— Pbbston  Union  v.  Lbwishah  XJniok, 
K.B.D.;  91  L.T.  498. 

8.  Settlement— ffushand  and  wife— SdUement  5y 
residence  for  one  year— Departure  of  husband  before 
completion  of  year— Continued  residence  of  vnfe— 
Whdher  wife  removable  when  husband  has  no  settle- 
ment—Poor  Bemoval  Ad,  1846  (9  &  10  Vid,  c.  66), 
s.  1—Poor  Bemoval  Ad,  1848  (11  <fe  12  Vid.  c  111), 
s.  I— Union   Chargeability  Ad,  1865  (28  i&29  Vid. 
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c.  79),  B.  ^—Divided  PaH$he$  Ad,  1876  (39  &  40 
Ffct.  c  61 )»  a.  35. — A  married  woman  who  was 
married  to  a  foreigner  with  no  settlement  of  his 
own  went  to  live  in  the  parish  of  Birmingham. 
Before  a  year  had  elapsed  the  hnsband  left  the 
parish,  intending  to  return.  The  woman  remained 
on,  and  ultimately  beoame  chargeable  to  the 
parish. 

Held,  following  Beg,  y.  St.  Oeorge^B-in-the-East, 
L.  B.  5  Q.  B.  364,  that  she  had  become  irremov- 
able by  virtue  of  tiie  Poor  Bemoval  Act,  1846,  s.  1, 
as  amended  by  section  8  of  the  Union  Ghargeability 
Act,  1865,  by  which  it  is  provided  that  no  person 
shall  be  removed  from  any  parish  in  which  such 
person  shall  have  resided  for  one  year  next 
before  the  application  for  the  warrant  for  removal. 
— Tbwkesbuby  Union  v.  Bibhinohah  Union, 
K.B.D.,  268 ;  [1904]  2  K.  B.  395 ;  73  L.  J.  B.  797  ; 
90  L.  T.  787. 

9.  SetUemmt — Order  adjudicating-' Judgment  in 
rem — Abortive  appeal — CondwiventsB  of  order,^' 
An  order  adjudicating  on  the  settlement  of  a  pauper 
is  conclusive  as  a  judgment  in  rem  as  to  the  settle- 
ment of  such  pauper,  and  is  none  the  less  con- 
clusive because  an  abortive  appeal  hat  been  made 
against  such  order,  which  appeal  faUed  because  the 
notice  of  appeal  was  out  of  time  and  so  was  not 
heard  on  its  merits. — Uxbridob  Union  v.  Win- 
CHB8TBB  Union.  K.B.D.  ;  91  L.  T.  533. 

See  also  Distress,  1,  5;  Public  Authorities,  1; 
Rating,  1,  4. 

POWER:— 

1.  Appointment — Bankruptcy  of  donee — Capacity 
of  trustee  to  relea$e  power^  Settlement— Limited  power 
of  appointment — Ultimate  reversion  in  donee — Bank' 
ruptcy  Act,  1883  (46  &  47  Vict,  c  52).  «.  ^^—Con- 
veyancing and  Law  of  Property  Act,  1881  (44  <Jh  45 
Vict,  c  41),  «.  52— Zmwow  Act,  1890  (53  &  54  Vid. 
c.  5),».  120.— Order  of  FarweU,  J.  ([1904]  2  Ch. 
348),  disoharged  by  consent. 

On  the  point  dedded  by  Farwell,  J.— namely, 
that  the  trustee  in  the  bankruptcy  of  the  donee  of 
a  limited  power  of  appointment  could  not  release 
the  power  for  the  ben^t  of  the  bankrupt's  estate, 
the  Court  of  Appeal  expreised  no  opinion. — Rose, 
Rb.  Haslttok  v.  Rosb.  C.A.  ;  [1905]  1  Ch.  94  ;  74 
L.  J.  Oh.  22;  91  L.  T.  821. 

2.  Appointment  to  a  dasi'^Donee  of  power  one  of 
dose — Bight  of  donee  to  appoint  to  hersdf — ^Where 
the  donee  of  a  power  of  appointment  limited  to  the 
membtfs  of  a  certain  class  is  a  member  of  that  class 
herself,  it  is  competent  to  her  to  appoint  to  herself. 
— Taylob  V.  Allhusen,  Ch.D.  Kekeioich,  J.,  523; 
[1905]  1  Ch.  529 ;  74  L.  J.  Ch.  350 ;  92  L.  T.  382. 

See  also  Election,  1 ;  Jointure,  1 ;  Lunacy,  3. 

PRACTICE  :— 

1.  Adion  by  firm  in  firm  name — Disclosure  of 
partners*  names  —  Affidavit — Cross-examination  on 
affidavit  —  Issue  to  determine  who  were  partners — 
Jurisdidion  to  dired  issue — Ord.  48a,  rr.  1,  2. — 
When  an  action  is  brought  in  the  name  of  a  firm 
and  the  plaintiffii  have,  under  the  provisions  of 
ord.  48a,  rr.  1  and  2,  stated  the  names  of  the 
persons  who  were  partners  in  the  firm  and  verified 
the  statement  by  i^davit,  there  is  no  jurisdiction 
either  to  (nrder  a  cross-examination  upon  Uie 
affidavit  or  to  direct  an  issue  to  try  the  question 
whether  those  persons  were  partners. — ^Abbahams 
V.  DuNLOP  Pneumatic  Tybb  Co.,  C.A. ;  [1905] 
1  K,  B.  46;  74  L.  J.  K.  B.  14;  91  L.  T.  11. 

2.  Cods^*'Cods  of  the  adion**—CosU  of  the 
application  not  dealt  with  in  order—**  Cods  reserved" 
—Costs    "  in    any   event " — **  Costs,   charges,    and 


expenses  of  truetee,**— It  is  the  duty  of  a  taxing- 
master  to  include  in  the  '*  costs  of  tiie  action  "  all 
costs  expressly  diqK)sed  of  in  that  way,  and  the 
ccsts  of  appUoations  the  costs  of  which  are  not 
expressly  reserved  by  the  order.  Where  oosts 
are  expressly  reserved  by  any  order  (whether 
coats  of  a  trustee  or  beneficiary  or  both), 
such  costs  must  be  expresslv  dealt  with  by  the 
judge,  and  the  efiSect  is  that  the  inddence  of  those 
costs,  not  only  as  between  the  plaintiff  and  defend- 
ant, is  reserved,  and  it  is  the  duty  of  the  taxing- 
master  to  see  they  are  not  included  in  the  bill 
without  further  direction  from  the  court. 

A  trustee  who  makes  an  unsuccessful  application 
which  is  dismissed  with  costs  to  the  other  party 
«<  in  any  event "  cannot  obtain  reimbursement  of 
his  own  costs  under  the  order  giving  him  oosts, 
charges,  and  expenses  properly  incurred;  the 
result  being  that  the  trustee  must  pay  personally 
not  only  his  opponent's  costs,  but  his  own, 

Genml  obs^vations  by  the  court  on  the  proper 
method  of  dealing  with  "oosts  of  the  action.'* — 
How  V.  WiNTBBTON,  Ch  D.  Kekewich,  J, ;  91  L.  T. 
763. 

3.  Costs—Security  for  eosts-^Bond  of  foreign  com- 
pany—Ord.  65,  r.  7. — ^There  is  no  general  rule  that 
the  bond  of  a  foreign  company  will  not  be  accepted 
as  security  for  oosts.—ALDBiOH  v.  Bbitish  Obiffin 
Chilled  Ibon  and  Stebl  Co.,  C,A.,  1 ;  [1904] 
2  K.  B.  850;  74  L  J.  K.  B.  23;  91  L.  T.  729. 

4.  Cods— Successful  defendant — Exercise  of  judicial 
discrdion— Judicature  Ad,  1873  (36  &  37  Vid,  c.  66), 
a.  49— iJ.  S.  C,  1883,  ord.  65,  r.  1.— Misrepresenta- 
tions on  matters  concerning  the  public,  but  which 
do  not  in  any  way  concern  a  plaintiff  or  the  right 
in  respect  of  which  he  sues,  are  not  grounds  u^n 
which  a  judge  in  the  exercise  of  judicial  discretion 
can  deprive  a  succeisf  ul  defendant  of  oosts.  Should 
a  defendant  be  deprived  of  costs  on  such  grounds 
he  may  appeal.— King  v.  Gillabd,  C,A,,  698; 
[1905]  2  Ch.  7 ;  74  L.  J.  Ch.  421 ;  92  L.  T.  605. 

5.  Costs — Taxation — Adion  for  recovery  of  land — 
Landlord  and  tenant — Costs  occasioned  hy  making  all 
persons  in  possession  defendants— Ord.  65,  r.  27  (20). 
— The  plaintff  was  the  holder  of  fourleaies  for  long 
terms  comprising  fifty-two  houses.  The  plaintiff's 
predecessors  in  title  had  granted  four  sub-leases, 
each  comprising  a  portion  of  the  houses,  all  of 
which  became  vested  in  the  defendant  H.  Both 
the  leases  and  the  sub-leases  contained  covenants 
to  repair  and  conditions  for  re-entry  on  breach  of 
covenant.  H.  let  tiie  houses  to  weekly  tenants. 
The  premises  having  got  out  of  repair,  the  free- 
holder served  notices  under  section  14  of  the  Con- 
veyancing Act,  1881,  on  the  plaintiff.  The  plaintiff 
entered  into  a  correspondence  with  H.,  from  which 
it  appeared  that  the  plaintiff  looked  to  H.  as  the 
proper  person  to  do  the  repairs,  and  that  H.  was 
ready  to  meet  any  proceedings  that  might  be  taken 
for  non-repair.  The  plaintiff  commenced  four 
actions  to  recover  possession  of  the  houses,  the 
defendants  named  on  the  writs  being  the  weekly 
tenants,  who  were  119  in  number.  H.  obtained 
leave  to  defend  the  actions,  and,  having  put  the 
houses  into  repair,  applied  for  relief  against  for- 
feiture. Four  orders  were  nutde  by  consent,  one 
in  each  action,  granting  the  defendant  H.  relief 
against  forfeiture,  and  direotbg  him  to  pay  the 
iJaintiff's  oosts  as  between  solicitor  and  client.  On 
taxation  the  master  taxed  the  costs  of  the  four 
actions,  and  allowed  the  oosts  of  serving  the 
various  defendants  with  notice  of  the  writs  m  the 
respective  actions. 

Held,  that  the  master  ought,  having  regard  to 
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the  object  with  which  the  actions  were  broi]|^ht»  to 
have  disallowed  all  the  costs  occasioned  by  the 
weekly  tenants  having  been  made  defendants,  bnt 
that  the  form  of  the  consent  orders  was  a  bar  to 
the  objection  that  only  one  action  was  necessary. — 
Gexn  v.  Hsbbino,  C.A.,  326;  [1905]  1  K.  B.  152 ; 
74L.J.  K.  B.  62;  92L.T.37. 

6.  Co9t$-^Tax(jUwn'^BUl  paid  by  executor — Appli- 
cation  for  taxation  by  creditor  of  teetator^"  Party 
intereeted^-Solicitore  Act,  1843  (6 (fe  7  Vict,  e.  73),  a. 
39.— A  creditor  of  a  deceased  person,  ont  of  whose 
personal  estate  an  executor  has  paid,  or  is  liable  to 
pay,  a  bill  of  costs,  is  entitled  to  obtain  taxation  of 
such  bilL— JoNBS  &  Eybbxtt,  Bb,  Ch.D.  Buck- 
ley, J,,  59 ;  [1904]  2  Oh.  363 ;  73  L.  J.  Oh.  706 ;  91 
L.T.286. 

7.  Discovery  —  Interrogatory — Libel — Privilege  — 
Information  on  which  libd  founded — Name  of  in- 
formant. — ^In  an  action  for  libel  in  which  the 
defence  of  privilege  was  set  up  the  plaintiff  sought 
to  administer  an  interrogatory  as  to  what  informa- 
tion the  defendants  received  which  induced  them 
to  make  the  statement  and  from  whom  the 
information  was  delved. 

Held,  that  the  part  of  the  interrogatory  which 
asked  from  whom  the  information  was  derived 
must  be  disallowed.— Edmondsok  v.  BntOH,  C,A, ; 
[1905]  2  K  B.  523. 

8.  Discovery — Production  and  inspection  of  docu* 
ntents — Liberty  to  take  copies — Bight  to  make  copies — 
B.  8.  C,  1883,  ord.  30,  rr.  14,  15 ;  ord.  65,  r.  27, 
suh^ruh  18. — Under  an  order  for  production  of 
documents  in  the  common  form,  giving  the  person 
obtaining  the  order  liberty  to  inspect  and  peruse 
the  documents  produced,  and  to  take  copies  and 
extracts  therefrom,  the  person  obtaioing  such  order 
hss  the  same  right  to  make  copies  of  the  docu- 
ments himself  as  he  had  under  such  an  order  by 
the  old  practice  of  the  Oourt  of  Ohancery  before 
the  passing  of  the  Judicature  Acts.  Such  right  is 
not  taken  away  1^  sub-rule  18  of  rule  27  of  order 
65,  the  object  of  that  sub-rule  being  only  to  deal 
with  tiie  costs  in  cases  in  which  an  application  for 
copies  of  documents  is  made  to  the  opposing  party. 
— Oemebod,  Obisbson,  &  Co.  V,  tix.  Gbobob's 
IBONWOBXS,  C.A.,  502 ;  [1905]  1  Cb.  505 ;  74 
L.  J.  Oh.  373;  92  L.  T.  544. 

9.  Frivolous  and  vexatious  applications — AbuH  of 
process  of  the  court— Order  prohiUUng  further  appli- 
ocrftoiM.— Before  the  trial  of  the  action  the  defend- 
ant made  twenty-four  interlocutory  applications, 
most  of  which  were  dismissed  and  the  remainder 
proved  abortive.  None  of  the  costs  incurred  in 
these  applications  had  been  paid  b^  the  defendant. 

Heidi,  that  there  was  jurisdiction  to  make  an 
order  prohibiting  any  further  applicalaon  by  the 
defendant  without  the  leave  of  the  judge  in 
obambers.  —  Einnaikd  v.  Field,  C.A,  ;  74 
L.J.  Oh.  554. 

10.  Interrogatories — Action  for  libel  — Plea  of 
privilege — Name  of  informant. — ^In  an  action  against 
a  trade  protection  association  for  libel  for  having 
publishea  a  statement  as  to  the  platntifliB'  solvency, 
the  plaintiflfii  applied  for  leave  to  administer  two 
bitetrogatories,  tne  first  asking  whether  the  defend- 
ants before  publishing  the  statement  complained  of 
made  any  and  what  inquiries  as  to  the  truth 
thereof,  and  from  whom  they  obtained  the  informa- 
tion on  which  they  relied  in  making  the  state- 
ment; and  the  second  asking  the  defendants  to 
give  by  reference  to  their  Ix^ks  or  otherwise  the 
names  of  the  oompanies,  firms,  and  persons  to 
whom  the  book  containing  the   statement  oom^ 


Slained  of  was  shown  by  them  or  their  _ 
he  defendants  objected  to  the  last  part  d  the  first 
interroffatc^  and  to  the  second  iutenogatoty. 
The  judge  at  chambers  having  allowed  theoA, 

Held,  that  as  the  plaintifn  could  ask  at  to  tbe 
inquiries  made  by  the  defendants  heion  pnbliBlnug 
the  statement  complained  of,  the  name  of  tiie 
person  giving  tiie  information  on  whi(&  tbtf 
relied  in  makmg  the  statement  was  material  at  to 
the  value  to  be  attached  to  the  informatioo,  and 
that  tiierefore  the  interrogatory  was  allowable; 
bnt  that  the  second  interrogatory  was  opittewiie 
and  ouffht  not  to  be  allowed. — ^Werrs  &  Co.  v. 
ObEDIT  BBFOBK  A8800IATION,  C.A.^  369  ;  [1905]  1 
K. B.  653;  74  L.  J.  K  B.  419;  92  L.  T.  817. 

1 1.  Joint  debtors — Judgment  signed  against  onejoimt 
debtor — Bar  to  further  proceedings — Ord,  14,  r.  5.— 
Ord.  14,  r.  5 :  If  it  appears  to  the  ju43^  that  any 
defendant  has  a  good  aefenoe  toor  ought  to  be  per- 
mitted to  defend  the  action,  and  that  any  olher 
defendant  has  no  such  defence  and  ought  not  to  bs 
permitted  to  defend,  the  former  may  be  permittsd 
to  defend,  and  the  plaintiff  shall  be  entitled  to  entar 
final  judgment  against  the  latter,  and  may  issae 
execution  upon  such  judgment  without  piejudke 
to  his  right  to  proceed  with  his  aotioa  against  the 
former. 

A.  took  out  a  summons  under  ord.  14,  r.  2,  t 
B.,  0.,  and  D.,  who  were  alleged  to  be  jc 
debted  to  him.  B.  took  no  further  part  in  tiie] 
ceedings,  but  0.  and  D.  showed  cause  l^  fi  _ 
affidavits.  On  the  hearing  of  the  summons  leaie 
was  given  to  sign  judgment  against  B.,  and  Ebsrty 
to  (T.  and  D.  to  defend.  A.  signed  jadgmsnt 
against  B. 

Held,  although  B. ,  0.,  and  D.  were  soed  at  jotatlf 
liable  and  judgment  was  signed  against  B.,  yet  that 
was  not  a  bar  to  further  proccedmgs  againat  C  and 
D.,  the  general  rule  of  law,  as  laid  down  in  McLeoi 
v«  PoweUi  [1898]  2  Oh.  295,  being  no  longer  appbe- 
able  to  cases  failing  under  ord.  14,  r.  6. — Waltov 
&  Oo.  V.  ToPASTAM  &  Oo.,  C.A»,  657. 

12.  Judgment— Interest— Action  for  wsHqmidatd 
damages — Judgment  reversed  by  Court  of  Appeal  emd 


t 


entered  for  plaintiff— Date  from  which  imtertti  i 
Ord.  41.  r.  3;  onL  58,  rr.  1,  4.— Where  in  an  i 
in  the  High  Oourt  to  recover  unliquidated  ^i 
ludgment  is  entered  for  the  defendants  at  the  tosl. 
jut  this  judffment  is  reversed  on  appeal  and  iBnbbsi 
to  be  entered  for  the  plaintiff  for  dsmagas  to  bs 
assessed,  interest  is  payable  on  the  amount  of  tits 
damages  when  assessed  as  from  the  date  of  tts 
judgment  of  the  Oourt  of  Appeal  and  not  ae  froa 
the  date  of  the  original  judgment  at  the  trial*  imhrn 
the  Oourt  of  Appeal,  acting  uader  <»d.  41,  r.  )» 
ante-dates  the  judgment.  The  power  of  ante-dirtiaf 
a  judgment  ought  only  to  be  exeroiaed  n{ 
good  ffround,  as,  for  instance,  where  the 
have  been  wrongfully  withheld,  or  where  1 
been  some  unreasonable  act  on  the  pert  of  Iks 
defendant  causing  the  delay  in  the  asoertenmsnteC 
liability.— BoBTHWiOK  v.  Bldxrslix  Bteambbif 
Oo.,  C.A.,  643 ;  [1905]  2  K.  B.  516 ;  74  I*.  J.  K  & 
772. 

13.  New  trial — Excessive  damages — Power  of  Cemi 
of  Appeal  to  reduce— Consent  of  both  petrOes. — ^In  ea 
action  for  tort  the  Oourt  of  Appeal  has  no  juiBfifr' 
diction  to  order  the  reduction  of  the  damages  gliaa 
by  tiie  jury  without  the  consent  of  both  psrtns  ta 
the  litigation. 

Bdt  V.  Lawes,  32  W.  B.  607,  12  a  B.  IX  SJC^ 
overruled.— Watt  v.  Watt,  JBT.Z.,  647 ;  [1905]  A.  C 
115;  74  L.  J.  K.  B.  488;  92  L.  T.  480. 
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14.  Order  14  —  Action  on  foreign  judgment  — 
■  Substantial  question  for  trial. — Leave  ahoold  not  be 

^▼en  to  sign  jadgment  nnder  order  14  unless 
it  is  dear  that  there  is  no  real  substantial  question 
to  be  tried.  Therefore,  when,  in  an  action  on  a 
foreign  judgment,  the  defenduit  made  an  affidavit 
that  the  judgment  had  been  obtained  by  fraud, 

Held  (reversing  the  judgment  of  the  court  below), 
that  the  plaintiff  shoula  not  be  allowed  to  sign 
judgment  under  order  14.— Codd  v.  Dblap, 
H.L.  I  92  L.  T.  510. 

15.  Payment  into  court — Admission  of  liability  as 
to  part  of  a  daim — Denial  of  liability  as  to  rest  of 
claim — Uosts — Issues  on  which  defendants  failr-- 
B.  8.  a,  1883,  ord.  22,  rr.  1,  6;  ord.  65.  r.  1.— 
Payment  into  court — with  an  admission  of  liabiiity 
as  to  part  of  a  daim  but  denial  of  liability  as  to  the 
rest — of  a  sum  larger  than  is  eventually  recovered 
by  the  plaintiff  in  the  action,  does  not  relieve  the 
defendant  so  paying  from  the  necessi^  of  paying 
the  costs  of  issues  on  which  he  fails. — Hxtbbaok  v. 
British  Nobth  Borneo  Oo.,  0,A.,  70;  [1904]  2 
K  B.  473 ;  73  L.  J.  K.  B.  654 ;  91  L.  T.  672. 

16.  Payment  out  of  court — Evidence — Presumption 
cf  death — Security  torefund, — Where  an  application  is 
made  for  payment  out  by  persons  daiming  as  upon 
a  presumption  of  death,  and  the  court  is  sati&ed 
with  the  evidence,  it  is  not  in  accordance  with 
modem  practice  for  the  court  to  require  securi^  to 
refund  before  making  the  order  for  payment  out. — 
B 's  Tbttsts,  Eb,  Ch,D.  Warrington,  J.,  491. 

17.  Pleading — denercU  allegations  of  title — Em' 
harraasing  statement  of  claim — Further  and  beUer 
particulars— Ord.  19,  rr.  4,  21.— The  statement  of 
daim  in  an  action  to  restrain  alleged  trespass  on 
the  bed  of  a  watercourse  set  out  that  the  {Saintiffs 
were,  as  owners  in  fee  and  occupiers  of  a  watermiU 
and  appurtenanoes,  entitled  in  fee  in  possession  to 
the  bed,  and  also  to  certain  specified  easements  and 
rights  over  the  bsnks.  The  defendants  having 
obtained  an  order  for  particulars,  the  plaintiffs 
delivered  an  amended  stotement  of  dsim,  which 
represented  that  the  fee  rimple  of  the  watercourse 
was,  by  a  deed  of  the  23rd  of  February,  1805,  the 
parties  to  which  were  spedfied,  conveyed  to  a 
specified  nerson,  "  the  pi^oessor  in  title  of  the 
plaintiffi,^  and  passed  under  a  general  conveyance 
therein  of  watercourses  belonging  to  the  mill. 
Altemativdy  the  plaintiffs  pleaded  a  possessory 
titie.  "^th  respect  to  the  rights  and  easements, 
the  amended  statement  of  daim  alleged  that  the 
plaintiffs  were  entitled  to  them  by  prescription,  or 
altemativdy  by  admissions  contained  in  a  memo* 
randum  of  agreement  dated  the  1st  of  November, 
1886,  and  made  between  a  specified  party  and  '*  tiie 
plaintiffs'  predecessor  in  titie."  An  appication  by 
the  defenoants  for  further  and  better  particulars 
having  been  refused,  they  moved  to  disdiarge  the 
order,  and  for  an  order  for  such  particulars,  and 
that  unless  they  were  delivered  prooeedinxs  might 
be  stayed ;  or  altemativdy  that  the  words  *'  pre- 
decessor in  titie''  might ^  be  struck  out  as  em- 
barrassinff. 

Hdd,  that  the  amended  statement  of  daim  was 
not  embarrassing,  as  it  made  plain  to  the  defend- 
ants what  case  they  had  to  meet,  and  what  the 
point  in  dispute  would  be ;  and  that  the  application 
must  therefore  be  refused. — Pledge  v.  Pomfbxt, 
Ch.D.  Joyce,  J. ;  74  L.  J.  Oh.  357 ;  92  L.  T.  560. 

18.  Service — Writ—Scottish  corporation— Branch 
office  in  England — ** Statutory  provision  regulating 
service  of  process** — Citation  Amendment  (3eo<2afi(Q 
Act,  1882  (45  <fc  46  Vict.  c.  77),  s.  S—Ord.  9,  r.  8.— 


The  plaintiff,  who  was  resident  in  Scotland,  issued 
a  wnt  in  England  against  tiie  Bank  of  Scotland  in 
respect  of  a  cause  of  action  which  arose  in  Scotland. 
The  bank  was  incorporated  by  an  Act  of  the  Parlia- 
ment of  Scotland,  where  its  head  office  was,  but 
ndther  in  that  Act  nor  in  any  subsequent  Act 
relating  to  the  bank  was  there  any  provision  as  to 
service  of  process  on  the  bank.  The  writ  was  served 
on  the  manager  of  the  London  branch  of  the  bank 
at  the  London  office. 

Hdd,  that  the  buik  was  in  the  same  position  as 
a  foreign  corporation  canning  on  business  within 
the  jurisdiction,  and  could  be  served  here  under 
ord.  9,  r.  8,  there  being  no  "  statutory  provision 
regulating  service  of  process,"  the  Citation  Amend- 
ment (Scotland)  Act,  1882,  only  applying  to  process 
issued,  from  the  courts  of  Scotland. — LooAN  v. 
Bank  of  Sootland,  C.A,,  39 ;  [1904]  2  K.  B.  495; 
73  L.  J.  K.  B.  794 ;  91  L.  T.  252. 

19.  Service  out  of  t?ie  jurisdiction — Writ — Contrad 
to  be  performed  within  the  jurisdiction — Action  for 
price  of  goods  sent  abrocui — No  express  stipulation  <u 
to  place  of  payment — Ord,  11,  r.  1  (e). — ^The  court 
has  jurisdiction  to  allow  service  of  a  writ  or  notice 
of  a  writ  out  of  the  jurisdiction  under  ord.  11, 
r.  1  (e),  if  it  appears,  having  regard  to  tiie  contract 
generally  and  the  droumstances,  that  the  contract 
is  one  which  oaght  to  be  performed  within  the 
jurisdiction,  although  it  does  not  state  in  express 
terms  that  it  is  to  be  performed  within  the  juris- 
diction. 

The  rule  to  the  above  effBct  laid  down  in  Beynolds 
▼.  Coleman,  35  W.  B.  813,  35  Ch.  D.  453.  and 
followed  in  Bein  v.  Stein,  [1892]  1  Q.  B.  753,  40 
W.  B.  Dig.  191,  has  not  been  overruled  by 
Comber  v.  Leyland,  [1898]  A.  0.  524,47  W.  B.Dig. 
159.— Dttval  &  Co.  V.  Gans,  C.A.,  106;  [1904] 
2  K  B.  685 ;  73  K  J.  E.  B.  907 ;  91  L.  T.  308. 

20.  Striking  out  defence — Motion  for  judgment  in 
default  of  defence— Joinder  of  motions — Ord.  27,  r. 
11— Ord.  31,  r.  21« — ^Where  a  plantiff  moves,  under 
ord.  31,  r.  21,  to  have  a  defendant's  defence  struck 
out  for  non-compliance  with  an  order  to  answer 
interrogatories,  there  is  no  objection  to  hit  joining 
witii  such  motion  a  motion  for  judgment  as  up  an 
his  statement  of  claim  in  default  of  defence,  but 
sudi  motion  for  judgment  must  be  set  down  and 
two  separate  orders  should  be  made. 

In  re  Hartley,  91  Law  Times  Journal,  229,  dis- 
cussed and  followed.-^ALOMON  v.  Holb»  Oh.D. 
Warrington,  J,,  588. 

21.  Striking  out  statement  of  claim — **  Beasondble 
cause  of  action  " — Agreement  not  to  be  performed  with' 
in  a  year—Statute  of  Frauds  (29  Oar.  2,  c.  3),  s.  4— 
Ord.  25,  r.  4. — ^In  an  action  brought  upon  an 
alleged  breach  of  agreement,  it  appeued  from  the 
statement  of  claim  that  the  agreement  was  one 
which  was  not  to  be  performed  within  one  year 
from  the  making  thereof,  but  there  was  nothing 
in  the  statement  of  daim  or  the  particulars  to 
indicate  tiie  existence  of  any  memorandum  or  note 
of  the  agreement  in  writing  to  satisfy  the  require- 
ments of  section  5  of  the  Statute  of  Frauds. 

Upon  an  application  by  the  defendant  that  the 
statonent  of  daim  should  be  struck  out  under  ord. 
25,  r.  4, 

Hdd,  that  the  statement  of  daim  disclosed  a 
reasonable  cause  of  action,  and  therefore  ought  not 
to  be  strudc  out.— Frasbb  v.  Paps,  C.A.  ;  91  L.  T. 
340. 

2fe.  Third  party — Beinsurance— Action  on  policy  of 
marine  insurance— Bight  of  underwriter  to  oring  in 
reinsuring   underwriter — Ord.    16,   r.   48. — In  an 
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Aotion  on  »  policy  of  marine  insurance  against  an 
underwriter  who  has  effected  a  policy  of  re- 
insurance, the  original  underwriter  cannot  bring  in 
the  reinsuring  underwriter  ae  a  third  party  under 
ord.  16,  r.  48. — ^Nblson  v.  Empbess  Assurai^ob 
CORPOBATIOW,  C,A.,  648;  [1906]  2  K.  B.  281;  74 
L.  J.  K.  B.  699. 

23.  Writ — Amended  writ — Filing^Non-appearing 
defendant — Be-service — Direction  of  court — R.8.C., 
1883,  ord.  9,  r.  2;  ord.  16.  r.  13;  ord.  17,  r.  4;  ord. 
19,  r.  10;  ord.  28,  rr.  1,  10;  ord.  67,  rr.  4,  6.— An 
Amended  writ  is  not  a  document  in  respect  of  which 
personal  service  is  requisite  by  the  Bules  of  the 
Supreme  Court,  and  may,  therefore,  under  rule  4 
of  order  67  be  s^ved  on  a  defenduit  who  has  not 
appeared  by  filing  it  with  the  proper  officer.  When 
this  is  done  the  court  has  jurisdiction  to  try  the 
action  as  against  such  a  defendant.  But  though 
there  is  no  hard  and  fast  rule  requiring  service  of 
an  amended  writ  on  a  non-appearing  defendant, 
the  court  has  a  discretion  in  the  matter,  and  if  by 
the  amendment  of  the  writ  a  substantial  alteration 
is  made  in  the  character  of  the  action,  the  court 
may  either  require  re-service  of  such  amended  writ 
on  the  non-appearing  defendant  as  a  term  of 
permitting  the  amendment,  or  on  the  case  coming 
on  for  hearing  may  direct  it  to  stand  over  until  the 
alteration  that  has  been  made  has  been  brought  to 
the  personal  notice  of  the  dffendant. — Jamaioa 
Bailway  Co.  V.  Colonial  Bane,  C.A.,  664;  [1906] 
1  Ch.  677  ;  74  L.  J.  Oh.  410 ;  92  L.  T.  648. 

PBINCIPAL  AND  AGENT:— 

1.  Action — Election^  Judgment  against  agent — 
Setting  aside — Reviving  rights  against  principal.— ^wo 
defendants,  M.  and  W.,  having  been  sued  in  the 
High  Court  for  goods  sold  and  delivered,  judg- 
ment was  entered  against  M.,  and  the  action  as 
against  W.  was  remitted  for  trial  to  the  county 
court.  At  the  trial  it  was  found  that  the  debt 
was  contracted  by  W.  alone,  and  that  M.  had 
merely  acted  as  his  agent. 

Judgment  was  postponed,  and  the  judgment 
against  M.  was  set  aside.  The  learned  county  court 
judffe  then  entered  judgment  against  W. 

Held,  that  the  judgment  against  W.  was  wrong, 
as  the  plainti£E8  had  oondusieely  elected  to  enforce 
their  remedy  against  M. — Cboss  v.  Matthews, 
K.B.D. ;  91  L.  T.  600. 

2.  Commission—Sale  of  house—**  When  and  if  tlie 
purchase  is  completed  by  private  treaty^* — The 
defendant,  who  had  a  house  for  sale,  aereed  with 
the  plaintiff  that  if  the  latter  introduced  to  him  a 
person  within  a  week  who  should  become  the  pur- 
chaser of  the  house,  he  would  pay  the  plaintiff  as 
and  by  way  of  commission  a  sum  of  £60  *'  when 
and  if  the  purchase  is  completed  by  private  treaty." 
The  plaintiff  introduced  a  lady,  who  signed  a  con- 
tract to  purchase  the  house  and  paid  the  defendant 
a  deposit.  The  lady  was,  however,  unable  to  carry 
out  the  contract,  and  an  arrangement  was  come  to 
between  her  and  the  defen£uit  that  the  latter 
should  release  from  the  contract  and  should  retain 
the  deposit,  and  this  was  done.  The  plaintiff 
having  claimed  commission. 

Held,  that  the  commission  was  payable  only  in 
the  event  of  the  purchase  being  completed  in  the 
c^dinary  legal  meaning  of  the  word  by  the  execu- 
tion of  the  convejranoe  and  the  handing  over  of  the 
purchase-money,  and  that,  as  the  purchase  went  off 
through  no  default  of  the  vendor,  the  plaintiff  was 
not  entitled  to  oommisaion. 

Judgment  of  the  Divisional  Court  (52  W.  B.  478) 
reversed.— Chapman  v.  Winson,  C.A,,  19. 


3.  Delivery  of  goods  ^Duitiy  at  eustcm  hauBe^Ddmf 
— Obligation  undertaken. — Apart  from  expreM  piie- 
vision,  it  is  no  part  of  a  shipping  agent's  datj  to 
expedite  the  passing  of  goods  through  the  oo^am 
house  so  as  to  escape  a  contemplated  duty,  when 
such  duty  is  equally  in  the  knowledge   of   his 

Srindpal,  and  no  wifiul  misconduct  is  imputed  to 
le  agent. — Commonwealth  Pobtland  Ceicxvt 
Co.  V  'Wbbeb,  p. a,  337;  [1906J  A.  a  66;  7S 
L.  J.  P.  C.  25 ;  91  L.  T.  813. 

.4.  Misrepresentation  of  authority  —  Liahilifm  ef 
agent — Measure  of  damages. — A  person  who  indiiess 
another  to  contract  with  him  as  the  asent  of  a  third 
party  by  an  unqualified  assertion  of  his  authority 
to  act  as  such  agent  is  answerable  to  the  perm 
who  so  oonivacts  for  any  damage  which  he  may 
sustain  by  reason  of  the  assertion  of  aathoritj  being 
untrue.  But  the  measure  of  damages  is  ttie  kss 
actually  sustained  by  the  princmal  in  oonseqnepce 
of  the  minrepresentation,  and  does  not  extebd  to 
profits  which  he  might  have  made  if  the  repre- 
sentation had  been  true. 
CoUen  V.  WHgU,  8  E.  &  B.  647,  distingoiihedL 
Judgment  of  the  court  below  affirmed*  with  a 
variation.— Salyessn  v.  Btbamship  *'  Osclul  IL,** 
H.L. ;  [1906J  A.  C.  302 ;  92  L.  T.  576, 

6.  Moneys  intrusted  to  agent  for  special  purpo&t-^ 
Moneys  not  a^ooounted  for — Recovery— Fiduciary  r«Ia- 
tion — Express  trust— Statute  of  Limitations — Truaim 
Act,  1888  (61  &  62  Vid.  c.  59),  s.  8.— Where  an 
action  was  brought  to  recover  from  the  defendant 
the  balance  of  certain  moneys  remitted  to  hisa  by 
the  plaintiffs  for  a  special  purpose  and  not 
accounted  for,  and  it  was  found  on  the  etvideBoa 
tiiat  the  defendant  was  the  agent,  and  oonsequaatiy 
an  express  trustee  for  the  plaintiffs  of  the  monejs 
so  remitted  to  him,  and  also  fraudulent,  the  Statate 
of  Limitations,  upon  which  the  def endaat  relied  as 
a  defoice  to  the  action,  was,  under  the 
stances  of  the  case,  held  to  be  unavailable. 

Decision  of  Eekewicb,  J.  (89  L.  T.  602),  i 
— NoBTH  Amxbioan  Land  and  Tdcbkr  Co.  *. 
Wateins,  C.A.;  [1904]  2  Ch.  233;  73  L.  J.  Ok. 
626;  91L.T.  426. 

6.  Power  of  attorney  given  hy  mortgagee — No  rtfw^ 
ence  to  exercise  of  mortgagee's  statutory  power  of  mU  ■ 
Power  to  give  receipts — Insufficiency  of  power  Ommjy 
ancing  and  Law  of  Property  Act,  1881  (44  <£46  FtcLc 
41),  s.  \9f  suh'SectUm  (i.;;  s.  21,  sub-section^ — A 

Sower  of  attorney  empowering  the  attorney ' '  to  ask. 
emand,  sue  for,  recover,  and  receive  aU  sane  ef 
money  .  •  •  owing  or  payable"  to  tiiadaoor 
of  the  power  "by  virtue  of  any  security 
and  to  give,  sign,  and  execute  recetpte, 
and  other  discharges  for  the  same»  .  «  •  ai» 
to  sell  any  real  or  personal  property  now  and  base 
after  belonging  to"  the  donor  was  h^d  not  to 
authorize  the  attorney  to  exercise  the  sUCutuiy 
power  of  sale  vested  in  the  donor  as  mortgagee  m 
possession  of  real  estate  by  virtue  of  aeotiao  1% 
sub-section  («.),  of  the  Convejrancing  and  Law  of 
Property  Act,  1881. 
Decision  of  Kekewioh,  J.,  affirmed. 
Section  21,  sub-section  4,  of  the  same  Ast  does 
not  extend  to  every  one  who  has  the  powes  eC 
giving  receipts  and  discharges,  and  doeanot  iiwhsfc 
a  person  who  has  that  power  only  as  an  agent,  bat 
is  intended  to  apply  merely  to  those  penoas  who 
are  either  mortgagee  or  haveveated  in  Umsk  the 
property  of  mortgagees — e.g.,  executors. — ^Dowsoff 
AND  Jbneins'  Contraot,  Bb,  C.A.  ;  [1904]  t  0^ 
219;  73  L.  J.  Ch.  684 ;  91  L.  T.  121. 

7.  Secret   commission — Out   of  pocket 
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Receipt  by  agent  of  discount  on  prinier$^  and  advertis-^ 
ing  oUU'-honA  fides — Right  to  commiMion. — ^The 
defendants,  who  ware  auotioneers,  were  employed 
by  the  plamti£P  to  sell  oertaiQ  artioles,  and  they 
were  to  receive  a  certain  commission  and  to  be  paid 
all  ont  of  pocket  expenses. 

In  their  accounts  they  rendered  to  the  plaintiff 
the  gross  amount  of  the  printing  and  advertising, 
although  in  fact  they  recetved  a  discount.  They 
retained  these  discounts  bond  fide  believing  they 
were  entitled  to  do  so  by  a  custom,  and  did  not 
disclose  the  fact  of  such  retentioa  to  the  plaintiff. 

Held,  that  Uie  plaintiff  was  entiUed  to  these  dis- 
counts, but  that  as  tbe  defendants  had  acted  bond 
Jide^  and  that  as  the  duty  to  account  for  out  of 
pocket  expenses  was  incidental  and  had  no  bearing 
upon  the  duty  that  the  defendants  had  to  perform 
as  ftaotioneers,  they  were  entitled  to  their  com- 
mission. 

Andrew  v.  Ramsay,  89  L.  T.  Bep.  450,  [1903]  2 
K.  B.  635,  considered  and  di8tin^;uished. — ^HiFFES- 
i-BY  V.  Knee,  R.B.D  ;  [1905]  1  K.  B.  1 ;  74 
L.  J.  K.  B.  68 ;  92  L.  T.  20. 

8.  Secret  commiesion — Right  of  principal  to  recover 
from  aub-agent — Fiduciary  relation — Declaration  wUh 
respect  to  commiaeion  payable  in  the  future, — ^The 
defendants,  being  desirous  of  raising  money  by  the 
.  issue  of  debcDtares  in  a  company  which  they  were 
promoting,  applied  to  the  plamtiffs  for  that  purpose, 
offering  them  conmiission  on  the  amount  of  the 
debentures  issued,  Tfie  plaintiffs  arranged  with  0. 
that  he  sbould  endeavour  to  obtain  the  required 
sum  for  the  defendants  from  a  certain  society,  and 
that  he  should  receive  a  share  of  the  oommisHion. 
<j.  aooordiogly  iotroduoed  the  defendants  to  the 
the  sodety,  and  the  society  found  the  required  sum 
and  the  debentures  were  issued  through  their  instru- 
mentality. C.  received  a  secret  commission  from  the 
society,  and  by  an  agreement  between  him  and  them 
certain  further  sums  were  to  be  payable  by  them  to 
him  in  the  way  of  commission  on  the  transaction. 
The  plaintiffs  having  brought  an  action  against  the 
defendants  to  recover  the  commission  agreed 
between  them,  the  defendants  counterdaimed 
against  the  plaintiffs  and  C.  to  recover  the  amount 
of  the  secret  commission. 

Held,  that  the  defendants  were  entitled  to  recover 
from  0.  the  amount  of  the  secret  commission  which 
he  had  received,  and  also  to  a  declaration  that,  if 
OL  should  at  any  time  receive  further  sums  as  com- 
mission from  the  society,  he  should  become  indebted 
to  the  defendants  for  such  sums  as  he  should  receive 
them ;  but  that  they  were  not  entitled  to  a  declara- 
tion that  0.  was  a  trustee  for  them  in  respect  of 
money  which  he  might  thereafter  receive  m)m  the 
Bociety.—PowBLL  v.  Evan  Jones  &  Co.,  O.A.,  277 ; 
[1905]  1 K.  B.  11 ;  74  L.  J.  K.  B.  1 15 ;  92  L.  T.  430. 

FROBATB:— 

1.  Will — Codidle  of  even  date — Inconeietency — 
Simultaneous  execution — Admissibility  to  probate — 
Function  of  a  Court  of  Probate — Limit  of  parol 
evidence — Person  entitled  to  administration, — ^Where 
a  testator  leaves  two  varying  testamentary  docu- 
ments of  even  date  or  undated,  and  it  is  not  known 
which  was  executed  last,  both  are  primd  facie 
admissible  to  probate.  In  such  a  case  a  Court  of 
Probate  must  act  as  a  court  of  construction  so  far 
as  to  ascertain  whether  the  documents  can  stand 
together.  If  one  of  them  purports  whoUv  to  revoke 
the  other,  or  they  be  wholly  irreconcilable,  then 
neither  document  can  be  proved ;  but  if  they  can  be 
reconciled  in  part,  they  should  both  be  admitted  to 
probate  and  their  effect  afterwards  determined  by  a 
•court  of  construction. 


Testatrix,  by  will  in  1863,  executed  in  favour  of 
her  husband  a  power  of  appointment  in  the 
marriage  settlement,  and  bequeathed  to  him  all  her 
property,  appointing  him  sole  executor.  On  the 
6th  of  October,  1891,  she  executed  two  holograph 
codidls,  each  commencing  *' Whereas  I  have 
bequeathed  all  my  property  to  my  husband,  now  in 
case  I  survive  him  I  hereby  appoint  A.  and  B.  to  be 
executors.  At  the  decease  of  my  husband  and  my- 
self ..  .  "  here  followed  in  each  codioU  a 
number  of  legacies  and  a  gift  of  residue.^  These 
provisions  were  in  great  measure  identical  in  both 
documents,  but  there  were  some  important  differ- 
ences, and  there  was  no  evidence  as  to  which  had 
been  executed  last.  Testatrix  died  in  1892,  and 
her  husband  in  1902  without  having  obtained 
probate.  On  the  residuuy  legatees  seeking  to 
establish  the  will  and  codicils, 

field,  that  the  codicils  were  not  conditional,  on 
tbe  wife  surviving  her  husband,  and  that  the  con- 
dition only  affected  the  appointment  of  executors. 

Held,  further  {dissentiente  Oozens-Hardy,  L.J.)t 
that  the  codicils  were  not  so  inconsistent  as  to  be 
incapable  of  standing  together,  and  that  both  must 
be  admitted  to  probate  as  simultaneously  executed, 
and  their  effect  afterwards  determined  by  a  court 
of  construotioii* 

And  held,  that  since  the  husband,  as  executor, 
had  not  obtained  probate,  though  he  had  inter- 
meddled in  the  estate,  his  executor  was  not  entitled 
to  administration. 

Lemage  v.  Ooodban,  L.  B.  1  P.  &  D.  57,  14  W.  E. 
Prob.  Dig.  21 ;  In  the  Goods  of  PeUhdl,  22  W.  E. 
353,  L.  R.  3  P.  &  D.  153;  and  Jenner  v.  Ffinch,  28 
W.  B.  520,  5  P.  D.  106,  approved  and  followed. — 
TowNSEND  V.  MooRB,  CA.,  338 ;  [1005]  P.  66 ;  74 
L.  J.  P.  17 ;  92  L.  T.  335. 

2.  CosU-^New  ruU-^R,  8.  C,  ord.  65,  r.  14  (d).— 
Under  the  ad<Utional  rule  (ord.  65,  r.  14  (d) )  the 
court  ordered  the  costs  of  both  plaintiff  and 
defendant  to  be  charged  on  and  paid  out  of  the 
corpus  of  certain  real  estate  devised  by  the  will  to 
successive  life  tenants. 

[In  another  case,  the  costs  of  all  parties  were 
ordered  to  be  paid  out  of  the  residuary  shares  of 
four  defendemts  (there  being  six  in  all,  interested 
under  the  will  in  the  residuary  estate  of  the 
testator),  these  four  defendants  being  held  to  have 
caused  the  litigation.]~DEAN  v.  Bulmeb,  P.D.  & 
Ad.D. ;  [1905]  P.  1 ;  74  L.  J.  P.  12 ;  92  L.  T.  426. 

3.  Lunacy  of  one  of  the  executors  after  proving 
will— Revocation  of  probate — Fresh  grant  to 
remaining  executors — Form  of  grant — Practice.--' 
"Where  one  of  the  three  executors,  who  had  proved 
a  wiD,  subsequently  became  of  unsound  mind,  the 
court,  on  the  application  of  the  others,  revoked 
the  grant  and  made  a  fresh  grant  of  probate  to  the 
apphcants,  reserving  power  to  the  lunatic,  in  case 
he  should  become  of  sound  mind  and  apply, 
to  join  in  the  probate. — Shaw,  In  the  Estate  of, 
P.D.  &  Ad.D.;  [1905]  P.  92  ;  74  L.  J.  P.  39  ;  92 
L.  T.  428. 

4.  Misconduct — Administration — Grant — Citation 
— Practice— Administration  of  Estates  Ad,  1529  (21 
Hen.  8,  c.  d)— Widow  passed  over  on  account  oj 
marital  misconduct,— On  an  application  for  a  grant 
of  administration  to  the  son  of  an  intestate,  passing 
over  the  widow  on  the  ground  of  marital  miscon- 
duct, which  had  been  established  in  a  suit  by  the 
intestate,  the  court  made  the  grant  to  the  son  with- 
out requiring  the  widow  to  be  cited. 

In  the  Goods  of  Middleton,  (1888)  14  P.  D.  23, 
distinguished.— Fbost,  In  the  Estate  of,  P.D. 
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it  Ad,B.;  [1905]  R  140  ;  74  L,  X  P*  63;  92  Ii.  T. 

667. 

5.  i7^iTO>cafi*on  —  Dtp&ident  rdutive  reitomtion— 
Vnfulfilhd  iniimtion  to  trecnU  fresh  will.— The 
dootriae  of  dependent  relfttive  revocation  may 
apply  to  a  caie  where  the  docutQeiit  intended  toba 
Bubatitnted  for  tliat  whioh  was  destroyed  is  non- 
exiatent  and  bas  never  exiated  ae  a  valid  teita- 
mentary  paper.     (8o  held  by  Gorell  Barnes,  J.) 

Upon  a  finding  of  fact  that  the  testator  destroyed 
hh  will  with  the  intention  that  it  should  be  levoked 
conditionally  on  bis  eieouting  a  freah  will* 

Held  (by  Gorell  Barnes,  J.)t  that,  aa  he  did  DOt 
exeente  a  fresh  wiU,  the  will  destroyed  was  emtiUed 
to  probate.— DixoN  v.  Solioitor  to  the  Trbasuby, 
F.D.t^  Ad,D.;  [1905]  P,  42;  74  L.  J,  P.  33;  92 
L.  T,  427. 

6*  lievoixiiwn—WiU  ttppoifding  e-3tiecutor-*Supprfs- 
Bimi  of  will—LeUerB  cf  administration— Qrunt  of— 
Br^ocation  of  grant^-Atta  of  adminUtraior. — A  grant 
of  letters  of  admini&fcration  obtained  by  suppKaaing 
a  win  which  appointed  an  executor  is  void  ah  initfot 
and  all  dispositions  of  the  aasets  by  the  supposed 
adminiatrator  are  void  also,  except  acts  done  in 
a  due  course  of  adtainistration, 

Ahmm  T.  Citnnin'jham.  (1677)  2  Lev.  1S2,  and 
Grayahronh  v.  I^ox,  (1564)  I  Plowd.  27o,  eiatnitied 
and  applied.— Ellis  v,  Ellis,  Vh.D^  Warrinfjton, 
tT..  617;  [1905]  lCh,6l3;  74  L.  J.  Ch.  296;  02 
L,  T.  727. 

7,  Sureties—  Praeficc  —  A  dmtn  iitrafion  —  Nominm 
of  Board  if  Education—Stiretics  dispeTiseil  with.^ 
The  oourt  dispensed  with  suretiea  to  the  adminia- 
tratioii  bond  where  the  person  applfiiig  for 
administration  was  a  nominee  of  the  Board  of 
Education.— Br YAjf.  In  the  Estate  of,  BoAfiD 
OF  EuucATioN  V.  Eehbkll,  P.D.  it  Ad,D, ;  [1905] 
P,  88;  74  L.  J.  P-  41 ;  m  U  T.  426. 

See  also  Will,  2,  23. 

PUBLIC  AUTH0EITTE8  :— 

1,  Gmirdians—Time  for  hnnging  adion  or  pro- 
c^i-dingM—Liahlities  of  public  authority  mvisr  contract 
—  ArMirtdion  —  l^ime  fix&i  for  patfTTWnt  —  Public 
AtUhoritiei  Protection  Ad.  1893  (06  .t  57  Vict,  c,  61) 
—Poor  Lav;  {Payment  of  Debts)  Act,  1859  (22  ^  23 
Fid.  c.  49),  It.  1,  3, — Guardians  coatracted  with  8, 
to  convert  a  house  into  a  smtable  residence  for 
their  poor  cbildten.  The  contract  contained  an 
arbitration  clause. 

The  guardians  paid  8.  the  sum  agreed,  and  S- 
made  a  further  claim  against  them  in  reapect  of 
damage  suatained  by  him  through  their  default, 
and  the  claim  was  referred  to  arbitration.  The 
reference  took  place  more  than  a  year  aftsr  the 
-work  was  finished  and  the  original  anm  mentioned 
in  the  contract  paid. 

The  guardiana  at  thd  arbitration  took  two 
preliminary  legal  objections  (1)  that  the  daim 
made  by  S*  was  a  claim  arising  in  reipect  to  a 
public  duty  of  the  guardians,  and  that  proceedings 
to  enforce  auoh  claim  ahould  have  been  commenced 
within  six  months^  time  under  the  Pubhc  Authorities 
Protection  Act,  1893;  (2)  that  the  claim  of  S. 
could  notj  in  view  of  the  time  that  had  elapaed,  ba 
legally  satiafied  under  the  Poor  Law  (Payment  of 
Bobta)  Acta.  1859,  it  being  impossible  to  pay  the 
Mme  within  the  half  year  in  which  the  same 
baoune  due,  or  within  three  months  after  the 
expiration  of  inch  half-year. 

An  action  was  by  agreement  brought^  by  S- 
agaaiut  the  guardians  in  the  Chanoerj  Diviaioii  to 
d^tetxnine  these  points* 

Held,  (1)  that  the  duty  of  the  guaardiani  to  B, 


was  of  a  private  and  not  of  a  public  character,  tsA 
that  the  Publio  Authoritie*  Protection  AgI,  130-1,  b*.! 
no  application;  (2)  that  the  sum  owing  to  8, b 
respect  of  hia  claim  did  not  become  due  within  th* 
meaning  of  the  Poor  Law  (Payment  of  M») 
Act,  1859,  until  the  same  had  been  fised  hj  irfci* 
tration^^SHARPlNGTOX  t\  Fitlham  GnAm453i 
Ch,D.  FarmtlL  J.  ;  [1904]  2  Ch.  4i9  ;  13  L.  J,a 
777  ;  91  K  T.  739. 


2.  Jiatice^  —  Illegal  diHrui  —  AdUm  . 
magiitrrUn  isAiiing  warrant — *5faftiteFy  (iwitato/*' 
eamfmncemsfit  of  action^-Aet  from  w\ich  Himmi^ 
iQ  run—PttblicAjithoriiiei  Frot^ioi^Ad^  I9&$mi 
57  VicL  c.  61),  a.  1  (a)*— In  an  actiim  for  fllip? 
distreai  again  at  a  magistrate,  th*i  esx  monthii^ 
in  which  the  action  muat  be  brought,  as  ptOwW 
by  the  Public  Authoritiea  Protection  Act,  IS^ 
begina  to  runs  fiom  the  date  of  the  levy  on  m 
premiiea  and  not  from  the  date  of  the  convi£«kBi 
the  diftress  being  the  act  oomplained  o*-— PoUXT 
V.  FoaDOAM,  ICB.D..  48,  188;  [19(M]  2  K.  K^: 
73  L.  J.  K.  B.  697  ;  90  L.  T.  753, 

3.  Limitation  of  actiom—Adioti  gigaisidjajif 
anth(>r\ty~-Ifijury  to  perion  on  *^'^|^5' T'y 5 
municipal  corporation — Ad  dom  in  jsn^tivmj^ 
of  Farlinmtnt  or  ptiMiV  tfwfy— *'  Ntgkti  iw  '*^P* 
—** Per$on"— Public  Authoritia  Protection A^^^ 
(56  4&  57  Vict.  c.  61),  a.  L— Where  *n  >g^«,^ 
brought  agmnat  a  municipal  oorporatioii  ww*H 
a  tramway  to  recover  damages  for  peranDil  mm 
auBtained  by  the  plaintiff  while  a  P^w^^f^^JfJ 
tramway,  through  the  alleged  neglect  or  a»** 
the  defendants'  servants,  the  defendant!  wtn  W* 
entitled  to  rely  on  the  defence  that  the 
not  been  commenced  within  six  moathi 
neglect  or  default  complained  of,  the  act 
defendants  in  the  cirriage  of  paaieogip 
Bomething  done  in  the  execution  of  ihm  __^ 
Parhaoient  ea  a  public  authority  eotrtteltow 
benefit  of  snch  protection  aa  was  giTen  hf  w^  * 
of  the  Public  Authoiitiea  Protection  Art*  1^ 

The  plaintifFs  cause  of  action  did  sot  dap"*  ■ 
contract,  but  arose  out  of  a  breach  of  dm^»^«g 
the  plaintiff  safely  oaat  npon  the  d«fsnd^*f  ^ 
fact  of  his  being  a  passenger ;  and  fiidi  »**■* 
duty  was  a  neglect  or  default  in  fmsh  »i^* 
within  the  meaning  of  the  section.  -    _-  - 

Deciaioo  of  Bigham,  J^  affirmed,— LW*  ^ 
SOUTIIEHD-ON-SEA  GOEPOHATIoSf,  O.A^i  t™J  • 
K.  B.  1;  74  L.  J.  K  B.  484;  92  L  T,5i6. 

4,  Limiiaiionofactiom^PiiHir^Auihmii^f^'^ 
lion  Ad,  1893  (56  ifi  57  Ftc*,  c.  61),  f-  1.  J"*"*"^ 
{a)—Nefjligtncc  cati^ing  tUath~A<:iiott  ^  jT^ 
rf-pr€sentaiii;e--Faial  Accid^nU  Ad^  1 W  C?  ^ 
Vid.  c.  93)*— The  plaintiff's  huaband  wH  J^^ 
by  a  negligent  act  of  the  defendants,  doae  aj"| 
execution  of  a  public  duty,  and  in  coBiifl"*"" 
thereof  he  died  after  the  expiration  of  «* 
from  the  date  of  his  iojtiriet,  witfaotil 
brought  an  action  againat  the  defendanti  to^ 
damages.  Within  six  months  af  E*r  hi*  MW*  ™. 
widow,  who  was  hia  personal  repreaentatn«» 
an  action  under  the  Fatal  Aocid«ats  ActW^* 
fecover  damages  for  hia  death. 

Held,  that  as  the  negligent  act  of  thi 
canaing  the  in  jury  occurred  more  than  •*T^|- 
before  the  death  of  the  bjured  man,  •^'^i^ 
the  latter  to  recover  damagee  would  "JJJE 
barred  by  section  I  (a)  of  the  PtiWk  Ajiij^-r 
Protection  Act,  1893.  and  therrfara  dift  JO^'J^ 
the  plaintiff  was  barred,— WUAlAiti  r.  M^?^ 
Docks  aitd  Hakboub  Boabd*  C,4..  wJ  l*'^ 
K.  B.  804 ;  74  L,  J.  E  B.  481  \  ni^t.^^ 
Bee  also  Highway^  6. 
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PUBLIC  HEALTH:— 

1.  Drain  or  Beufer—Premises  within  (he  mme 
eurtilage-^PMic  Health  Act,  1875  (38  <fe  39  Vict.  c. 
55).— fiighteen  hooiM  separately  oooapied  are  not 
**preHilB6i  within  the  same  onrtilagd''  merely 
beoanse  they  have  a  oommon  aooess  and  a  certain 
amount  of  oommon  aooommodation  in  the  way  of 
ashpits  and  water-closets. 

Onieref  ore  an  open  ohimnel  taking  the  slop  water 
from  such  honses  is  a  sewer  and  not  a  drain  within 
lec'ion  4  of  the  Pablio  Health  Act,  1875.— Habbis 
V.  SOUBPIILD,  K.B.D, ;  91  L.  T.  536. 

2.  Unsound  meat—Carctue  deposited /or  purpose  of 
suU-^No  exposure  for  sale — Offence — Person  to  whom 
article  "  belongs  or  did  belong  at  the  time  of  exposure 
for  saW—Puhlic  HeaUh  Ad,  1875  (38  A  39  VicU  c. 
55),  ss.  116.  in—Public  HeaUh  AcU  Amendment 
Act,  1890  (53  d:  51  Vict.  c.  69),  s.  28.— The  owner  of 
onsoand  meat  who  has  deposited  the  same  for  the 
purpose  of  sale  and  intended  for  the  food  of  man, 
upon  premises  other  than  his  own  where  it  is 
seized  before  it  has  been  exposed  for  sale,  does  not, 
by  10  depositing  the  meat — ^there  bdng  no  expo- 
sure for  sale— become  liable  to  a  penalty  either  under 
section  117  of  the  Public  Health  Act,  1875,  taken 
by  itielf  •  or  under  that  section  as  amended  and  ex- 
tended by  section  28  of  the  Public  Health  Acts 
Amendment  Act,  1890. 

Barlow  ▼.  Terrti,  [1891]  2  Q.  B.  107,  followed.— 
— FiBTH  V.  MoPhail,  K.B.D. ;  [1905]  2  K.  B.  300; 
74  L.  J.  E.  B.  458 ;  92  L.  T.  567. 

3.  Unsound  meat — Exposed  or  deposited  for  sale — 
No  evidence  thctt,  at  the  time  of  seizure  on  butc?ier*s 
premises^  meat  would  be  sold  for  t?^  food  of  man— 
Public  Health  Act,  1875  (38  <t  39  Vict  c.  55),  ss.  116, 
117. — The  mere  fact  of  unsound  meat  being  found 
on  premises  where,  in  the  ordinarv  course  of  busi- 
ness, it  would  be  exposed  for  safe  for  the  food  of 
man  is,  in  the  absence  of  CTidence  that  the  unsound 
meat  was  in  fact  intended  to  be  exposed  and  offered 
for  sale,  insufficient  to  constitute  an  offence  within 
section  117  of  the  Public  Health  Act,  1875. 

McdlinsonY.  Carr,  39  W.  B.  270.  [1891]  1  a  B. 
48,  considered  and  distinguished. —Wisland  v. 
Btjtlkb-Hooaw,  K.B  D,  63 ;  73  L.  J.  K.  B.  513; 
90  L.  T.  588. 

BAILWAY:— 

1.  Carriage  of  goods— Intent  to  avoid  payment  of 
"toUs^'—Baaways  Clauses  Act,  1845  (8  <fc  9  Vict.  c. 
20),  ss.  98,  99.— By  sections  98  ana  99  of  the 
Bulways  Clauses  Acts,  1845,  the  owner  of  goods 
passing  or  being  upon  the  railway  is  bound  on 
demand  to  give  an  account,  and  if  he  gives  a  false 
account  with  intent  to  avoid  the  payment  of  any 
tolls  in  respect  thereof  he  is  lable  to  a  penalty. 

Held,  that  under  the  above  sections  no  express 
demand  is  necessarv  where  there  is  evidence  that 
there  was  an  implied  demand,  that  it  is  not 
necessary  that  the  goods  should  be  on  the  railvray 
at  the  time  the  demand  is  made,  and  that  the 
sections  apply  to  cases  where  the  railway  company 
themselves  are  acting  as  carriers.— MoERiNa  v. 
LoNBoir  AND  Nobth-Wbstsbi?  Bailway  Co, 
K.B.D.,  605;  [1905]  2  K.  B.  113;  74  L.  J.  K.  B. 
540;  92L.T.421. 

2.  Minerals  —  Lying  under  and  near  railuxiy — 
Compensation  for  preventing  working  of  minerals — 
Interest— Bailways  Clauses  Act,  1845  (8  &  9  Vict.  c. 
20),  s,  78.— Where  a  mine  owner  gives  notice  to  a 
nolway  company,  under  section  78  of  the  Bailways 
Clauses  Act,  1845,  of  his  intention  to  work  the 
minerals  Iving  under  or  near  the  railway,  and  the 
railway  give  a  counter-notice  to  the  mine  owner 


that  the  working  of  the  minerals  will  be  likelv  to 
damage  the  works  of  the  railvray,  and  that  they 
are  inlliog  to  make  oompensation  for  preventing 
the  working  of  the  minerals»  and  the  question  of 
the  amount  of  oompensation  is  referred  to  arbitra- 
tion, the  arbitrator  has  no  power  to  award  interest 
upon  the  oompensation  money  from  the  date  of 
the  counter-notice  to  the  date  of  the  award. — 

BlOHABD  AND  GbSAT  WeSTEBN  BAILWAY  Co.,  BM, 

C.A.,  83;  [1905]  1  K  B.  68;  74  L.  J.  K.  B.  9;  91 
L.  T.  724. 

3.  Private  Act — Bridge  over  canal— Obligation  to 
maintain  at  specified  height— 8ubsidence,—Bj  the 
Hhymney  Bailvray  Act,  1882  (45  &  46  Vict,  c 
cclx.),  s«  10,  it  was  proWded :  '*  For  the  protection 
of  the  •  •  canal  company,  the  followinff 
provisions  ihall  have  efilsct :  (a)  The  railways  and 
works  by  this  Act  authorized  shall  not  when  com- 
pleted interfere  with  the  locks,  waterway,  or 
towing-path  of  the  canal  «xcept  by  the  bridge 
carrying  the  railway  across  the  ctnal  and  towing- 
IMkth,  which  bridge  shall  have  a  dear  hdght  of 
eight  feet  from  the  present  level  of  the  towinff-path 
to  the  underside  of  the  arch.  (6)  Neither  diuring 
the  construction  of  the  bridge  nor  at  any  other 
lime  shall  the  free  passage  of  traffic  alcnog  the 
canal  or  towing-path  oe  impeded." 

The  bridge  was  duly  constructed  in  accordacce 
with  the  Act,  but  afterwards  the  ground  subsided 
from  causes  beyond  the  oontrol  either  of  the 
railway  company  or  the  canal  company,  so  that  the 
bridge  was  at  a  lower  elevation  above  the  towing- 
path  and  was  an  obstruction  to  the  traffia 

Held  (affirming  the  judgment  of  the  ourt 
below),  that  the  rfilway  company  were  bound  to 
maint4Mn  the  bridge  at  the  height  above  the  to  wing- 
path  prescribed  by  the  Act.— Bhymnby  Railway 
Co.  v.  Olamoaqanshibb  Canal  Co.  H.L.;  91 
L.  T.  113. 

4.  Private  oumer— Agreement — Clause  for  prO' 
tection  of  landowner^  Third  party— TJltti  viiis — 
Besdw  Heath  Bailway  Act,  1887  (50  <i^  51  Vict.  c. 
lxxx.u  s.  19— Bouth'Ecutem  and  London,  Chatham 
and  Dover  Bailway  Companies  Act,  1899  (62  d:  63 
Vict,  c  elxviii.). — ^By  a  private  Act  of  Paruameut  a 
a  railvray  oompany  were  anthorised  to  construct 
a  line  through  the  land  of  a  private  owner,  H«  B. 
By  a  section  of  the  Act,  after  stating  that  it  was 
for  the  protection  of  H.  B.,  his  heirs  and  assigns, 
and  that  certain  provisions  should,  unless  otherwise 
agreed,  have  effect,  it  provided,  inter  alia,  that,  e.g. 
the  company  should  oonstruct  and  maintain  a 
station  with  all  proper  access  and  accommodation 
for  passengers  and  goods  to  and  from  the  estate  of 
the  owner, '  H.  B.,  at  a  certain  point  The 
defendants,  as  the  successors  in  title  to  the  said 
railway  oompany,  and  in  whom  all  their  obligations 
were  now  vested,  had  agreed  with  the  plaintiff, 
the  owner  of  an  adjoining  estate,  to  remove  the 
said  station,  and  in  lieu  thereof  erect  another  on 
ground  adjoining  the  estate  of  the  plaintiff  in  a 
more  convenient  situation.  They  mtd  acted  in 
bond  fide  ignorance  of  the  above-mentioned  pro- 
visions. On  tiieir  discovering  their  mistake  tiiey 
refused  to  carrv  out  the  agreement 

Held,  that  the  provisions  in  the  Act  were  simply 
for  H.  B.'s  benefit,  his  heirs  and  assigns,  and  that 
there  was  nothing  to  show  it  was  for  the  benefit  of 
the  public  That  that  being  so,  the  provisions 
were  capable  of  being  released  by  H«  B.,  and  that 
therefore,  it  being  in  the  nature  of  an  agreement 
to  obtain  such  consent,  it  was  not  uUrd  vires  on  the 
part  of  the  defendants,  but  they  would  be  liable  in 
oamages  lor  breach  of  the  agreement  to  obtain 
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laoh  oonaent,  thowh  speoiflc  performance^  oould 
not  be  enforced  untu  snen  consent  wm  obtained. — 

CORBBTT      V.     SoUTH-BASTBBN      AND     CHATHAM 

Railway,  Ch,D.  Farwell,  J.,  629. 

6.  Statutory  power$ — Junction  of  new  line  with 
existing  railway — Limits  of  deviation  —  Medium 
filnm  —  Railway  Clauses  Consolidation  Act,  1845 
(8  <fe  9  Vict.  c.  20),  s,  16.— Section  15  of  the  Btilway 
Oiauses  Ck>nBolidation  Act,  1845,  as  to  the  distance 
to  which  a  railway  company  may  deviate  from  the 
line  delineated  on  the  parliamentary  plans,  and  the 
decisions  nnder  that  section  to  the  effect  that  the 
extreme  limit  of  deviation  is  to  be  found  by  placing 
the  medium  JUum  of  the  proposed  line  upon  the  line 
of  deviation  as  delineatea  in  the  parliamentary  plan 
apply  only  to  the  construction  of  a  new  line  of 
railway,  and  not  to  a  junction  of  a  new  line  with 
an  fxis^ing  line,  accordiog  to  the  principle  laid 
down,  with  regu*d  to  the  widemng  of  an  f  xistiog 
line,  in  Finek  v.  London  and  South-Western  Bailway 
Co,,  38  W.  E,  513,  44  Ch.  D.  330.— Cakdipf 
Railway  v.  Taff  Vale  Railway,  Ch,D.  Swin/en 
Eady,  J„  633;  74  L.  J.  Ch.  490. 

6.  Traffic^Bates^Dissection  of  rate — Particulars 
of  services^ Particulars  of  charges — Regulation  of 
Bailways  Act,  1873  (36  <fe  37  Vict,  c  48),  s.  14.— 
Under  section  14  of  the  Regulation  of  Railways 
Act,  1873,  the  Railway  Commissioners  have  juris- 
diction, on  the  application  of  an  interested  person, 
to  order  a  railway  company  to  state  not  only  the 
items  of  the  services  in  respect  of  which  a  rate  is 
diarged,  but  also  the  particular  sums  charged  for 
each  particular  service. 

Colman  v.  Great  Eastern  Railway  Co.,  4  Ry.  &  Ca. 
Tr.  Cas.  108,  aud  Birchgrove  Steel  Co,  v.  Midland 
Railway  Co,,  5  Ry.  &  Ca  Tr.  Cas.  229,  approved.— 

PlGKFOSDS    V.     L0in)0N    AND    NOBTH  -  WB8TKRN 

Railway  Co.,  C.A.,  468;  [1905]  1  K.  B.  752;  74 
L.  J.  K.  B.  634 ;  92  L.  T.  607. 

RATING:— 

1.  Appeal-^Time—Poor  Relief  Act,  1743  (17  Geo. 
2,  c.  38),  s.  4 — Union  Assessment  Committee  Amende 
mmt  Act,  1864  (27  &  28  Vict.  c.  39),  s.  1.— Rate- 
payers who  were  aggrieved  by  a  poor  rate  gave 
notice  of  objection  to  the  vfJuation  list  to  the 
assessment  committee,  but  not  until  after  two 
meetings  of  the  assessment  committee  and  one 
court  of  quarter  sessions  had  been  held  since  the 
making  of  the  rate.  Having  failed  to  obtain  relief 
from  the  assessment  committee  they  gave  twenty- 
one  days'  notice  of  appeal  to  the  then  next  quarter 
sessions. 

Held,  that,  having  regard  to  section  1  of  the 
XTnion  Assessment  Committee  Amendment  Act, 
1864,  which  says  that  an  objection  to  a  valuation 
list  may  be  heard  after  notice  ^ven  at  any  time, 
the  quarter  sessions  had  jurisdiction  to  entertain 
the  appeal. 

Decision  of  the  Divisional  Court  {ante,  p.  349) 
affirmed.— Imperial  and  Obaitd  Hotels  Co.  v. 
Chbistohuboh  Guabdiaks,  C.A..  627 ;  [1905]  2 
K.  B.  239 ;  74  L.  J.  K.  B.  768 ;  92  L.  T.  847. 

2.  Dwdling-house^ Authority  of  old  decisions — 
Interpretation.— The  court  will  not  readily  overrule 
the  ^cision  of  a  court  of  inferior  jurisdiction  which 
has  been  acted  on  for  a  grfat  number  of  years. 
The  word  "  house  *'  in  12  Car.  2,  c.  37,  means  a 
dweUing-house — i.e.,  a  house  which  is  in  fact  being 
used  as  a  dwelling-house,  or  which  can  be  so  used 
without  any  structural  alteration. 

Surman  v.  Darley,  14  li.  &  W.  180,  explaiced  and 
followed. 
Lewin  and  Others  v.  George  Newnes  {Limited),  90 


L.  T.  160,  disting^shed. — ^Lewin  v.  Ekd,  CA,, 
406;  [1905]  1  K.  B.  669 ;  74  L.  J.  K  B.  406 ;  W 
L.  T.  486. 

3.  Free  library—RsUeaUe  occupation — RateahilHif 
—Scientific  and  Literary  Societies  Act,  1843  (6  ^fc  7 
Vict.  c.  36),  s.  1.— A  free  public  library  eetabiisbed 
and  maintained  by  the  oorporation  ol  ft  bogcregfc 
under  statutory  provisions  requiring  Uia  aothonty 
to  provide  such  a  library,  but  leaving  it  to  thesn  to 
select  such  premises  as  they  might  be  able  to 
acquire  for  the  purpose,  with  powers  to  tnmslsr  at 
any  time  the  library  to  other  premieea  and  to 
dii^ose  of  the  premises  previously  uaed  for  tliat 
purpose,  in  which  books,  newspapers,  and  pesiodicais 
are  suppUed,  is  not  exempt  iiom  rating  oo  the 
principle  of  Lambeth  Overseers  v.  London  Coumiy 
Council,  [1897]  A.  C.  625,  45  W.  R.  Dig.  114.  as 
capable  of  being  occupied  only  for  the  oenefit  ol 
the  public  nor  as  being  a  society  instituted  for  the 
purposes  of  literature  within  the  meaning  of  seetioii 
1  of  the  Scientific  and  Literary  Societiea  As^,  1843. 

— LrVBBPOOL  COBPORATION  V.  WEST  DSBBY  VwiOS^ 
K.D.D.,633;  92  L.  T.  467. 

4.  OccupcUion  —  Wooden  structures  —  StnutureB 
erected  near  works  for  workmen  to  live  in — Siruetmrfs 
easily  removable  from  place  to  place — RateakHHy — 
Poor  Relief  Act,  1601  (43  Eliz.  c.  2).  s.  1.— The 
appellants,  who  were  contractors  for  the  cosutrae- 
tion  of  a  line  of  railway,  desired  for  the  puiMMie 
of  their  business  thatoertain  of  the  mea  whom  they 
employed  diould  live  near  the  works,  and  for  ttek 
purpose  they  had  by  agreement  with  the  ownen  or 
occupiers  of  certain  pieces  of  land,  erected  i^on 
these  pieces  of  land  wooden  huts  or  stmotuiea. 
The  structures  were  capable  of  being  removed  as 
occasion  required  without  damage  to  the  gioond, 
and  they  contained  no  sanitary  arrangeoKBts. 
Bach  structure  was  divided  into  a  sleejping  room» 
where  about  twenty  men  slept,  a  living  toon, 
sleepiog-rooms  for  a  caretaker  and  his  family,  and 
apant^;  and  the  structures  had  been  in  their  then 
situation  for  upwards  of  a  year. 

It  was  admitted  that  if  the  structuxei  were  rate- 
able in  law,  the  appellants  were  the  proper  panoos 
to  be  rated  in  respect  of  them. 

Held,  that  the  structures  were  rateable  in  law. 
and  that  the  appellants  were  properly  rated  in 
respect  thereof.— Mitohkll  v.  Wo&ksop  XJnov, 
K.B.D. ;  92  L.  T.  62. 

5.  Warehouse — Occupation. — J.  B.  M.  &  Oo. 
the  owners  of  a  warehouse  at  L.  During  a 
period  the  warehouse  was  closed  and  had  no  goods 
m  it  whatever,  and  all  the  working  applianoee  each 
as  scales,  weights,  and  trucks  were  removed  and  ^e 
water  supply  and  hydraulic  power  was  out  oC  A 
notice  was  exhibited  saying  the  warehonae  was  to 
let,  but  the  owners  did  not  intend  to  allow  aay 
part  to  be  used  unless  they  oould  obtain  anffiaient 
goods  which  would  take  up  at  least  one-haU  of  the 
available  epaoe  of  the  wiurehouse  and  ao  make  it 
oommerdaUy  worth  their  while  to  open  the  ware- 
house. 

On  an  application  for  a  distress  warrant  lor  the 
rates  for  such  period  during  whidi  the  warahooas 
was  closed,  the  justices  found  as  a  fact  thai  then 
had  been  no  occupation  of  the  waiehonsa  ds  ' 
that  period,  and  they  refused  the  application. 

Held,  that  the  justices  were  juitifled  in  m 
finding. 

Rootle  Overseers  v.  Liverpool  Warehomimf  Ox, 
85  L.  T.  Rep.  45,  followed.— Rix  v.  HsaBSBSdV, 
K.B.D. ;  92  L  T.  662. 

See  also  Distress,  1 ;  Poor  Law,  5;  Water,  1. 
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BENT-OHABGB:— 

uli)porJu)nm«n«--.BefoaM  of  part  of  the  heredita^ 

23  Ftc«.  C.36),  $.  10.— Upon  a  release  of  a  portion 
of  hereditaments  charged  with  a  rent-chargeTwhere 
the  persons  entiUed  to  the  remaining  hereStaments 
concur  in  and  confirm  the  release,  the  release 
<W>erates  only  to  bar  the  right  to  recover  any  part 
of  the rent-chwge  out  of  thehereditaments  released. 
Mid  the  reinaining  hereditaments  remain  liable  to 
the  whole  of  the  rent-charge  without  apportion- 
ment—Fbiob  V.  John,  Ck.l),  Swinfm  Eadv  J 
456;  [1905]  1  Oh.  744;  74  L.  J.  Ch  (S;  92  L.  t! 
7oo. 

BBSTBAINT  OP  TBADB:— 

X  h  !,*  ^^'^  ^^^  ^  ^  ''—Letter  poeted  ouieide  pro- 
htfnted  areata  person  within^Artidee  of  eUrkehip-^ 
BohcUor.-'X  sohdtor  by  his  articles  of  clerkship 
covenanted  not  to  '« do  any  work  or  act "  for  any 
pwmusuaUydoneby  asoHdtor  within  a  certain 
radius  from  a  obtain  pkce.  The  solicitor  carried 
on  his  busmesi  from  an  office  situated  outaide  the 
radius,  but  he  sent  letters  on  the  instructions  of 
pewons  residing  within  the  radius  to  other  persons 
within  the  radius  upon  matters  usually  d^e  by 

outside  the  radius,  the  sending  them  by  6oit  to  a 
person  withm  the  radius  was  equivalent  to  ffoinir 
to  each  person,  and  was  an  act  done  within  the 
»dius  and  in  breach  of  the  covenant,  and  the 
defendant  must  be  restrained. 

Semhle,  it  would  have  been  equally  a  breach  of 
tte  covenant  if  the  diente  for  whom  the  lettm 
were  written  had  resided  outside  the  radius.— 
KDMT7WD80N  V.  Ebndbb,  Ch.D.  BuckUy,  J.,  632. 

J^J^^'*^^^^^^^  o/^P^<^  —  *' Eastern  hemi^ 
sphere   —Beasonabkness^PuUie  poWcy.— Where  bv 


Should  not  engage  or  be  employed  duriog  the 
following  five  years  in  any  business  similar  to  that 
of  the  plamtiffs  "  within  the  limit  of  the  Bastem 
^mMplere."  it  was  held  {dissentienU  Cozens- 
nardy,  L  J.)  that  the  agreement,  whether  regarded 
•8  applying  to  the  United  Kingdom  only  or  as 
ttctending  throughout  the  whole  world,  was  not  so 
M  to  go  beyond  what  was  reasonably  neces- 
J«ry  for  the  protection  of  the  plainti£b  in  their 
buttness,  haviog  regard  to  the  peculiar  nature  of 

ttdTZdi?  *'*^^^*'^'^  ^'^^^  ^y  *^« 

Decision  of  ParweU,  J.,  reversed. 

Held,  by  Coz«is;Hardy,  L.J.,  that  the  case  was 
covered  by  the  decision  in  Dowden  <fc  Fook  (Limited) 
V.  Fook,  [1904]  1  K  B.  35,  and  that  the  listSe 
•gw^ent  was  too  wide  to  be  enforceable  by  the 
piaintiflfe.  —  Lamson  Pneumatic  Tubs  Co.  v. 
Phoups,  C.A.  ;  91  L.  T.  363. 

BIVBB:— 

I.  Navigation— Maintenance  of  locks  —  ToUs^ 
Btght  to  dose  locks^Hoyal  charter^Validity-^Statute 
of  Monopolies  (21  Jac.  1,  c  3).— A  royal  charter 
purportmg  to  grant  to  the  grantee  "  the  sole  and 
absolute  benefit  of   all   and   singular  the  wat« 

SS^^  K^^  ^^'^"  f  P^^«  navigable  river, 
jmd  also  "the  sole  and  exclusive  passage  and 
tTMisit  for  boats,  barges,  and  other  vessels  laden 
With  .  .  •  merchandise,  through  all  that  river 
•.  .  .  aforesaid,"  and  also  "  the  sole  and  exdu- 
n?e  licence  and  power  of  carrying  .  .  . 
through  all  the  river  aforesaid  .  .  .  aUmanner 
ox  food    .    •    .    and  merchandise  whatsoever  in  1 


ships,  boats,  barges,  or  other  vessels,"  in  considera- 
tion of  a  yearly  rent  payable  to  the  Crown,  is  void 
both  at  common  law  and  under  the  Statute  of 
MonopoUes  (21.  Jac  1,  c.  3). 

The  appeUant's  predecessor  in  title  made,  upon 
Ins  own  land,  certoin  locks,  and  cute  leading 
thereto,  in  order  to  improve  the  navigation  of  a 
river,  and  was  empowered  to  demand  a  toll  from 
all  vessels  carrying  merchandize  through  such 
locks.  In  course  of  time  the  navigation  diminished 
to  such  an  extent  that  the  receipts  from  the  tolls 
were  not  sufficient  to  pay  for  keepiDg  the  looks  and 
cuts  in  proper  repair. 

Held,  that  the  appellant  was  not  bound  to  main* 
tain  and  work  the  locks  at  a  loss,  and  was  justified 
in  closing  the  locks  and  cute. 

Judgment  of  the  court  below  reversed.  Lords 
Davey  and  Lindley  dissenting. 

Per  L3rds  Davey  and  Lindley:  Under  the 
circumstances  the  locks  and  cute  must  be  taken  to 
have  become  part  of  the  public  navigable  river, 
and  the  anpellant  was  not  entitled  to  ck)ie  them 
and  fxdude  the  public  from  them. — ^Sihpson  v. 
Attobnby-Gbnbral.  H.L.;  [19041  A.  0.  476:  74 
L.  J.  Ch.  1 ;  91  L.  T.  610. 

2.  PoUution-^Ohannel'' Stream  or  sewer-^Bivers 
FoUution  Prevention  Act,  1876  (39  <fe  40  VicL  c.  76), 
ss.  4,  20.— Water  from  a  spring  or  source  above  the 
defendante'  mill  was  conveyed  thereto  by  a  channel, 
and  was  caught  and  accumulated  by  the  defendants 
in  a  reservoir  above  such  milL  After  being  used  in 
such  mill  it  was  discharged  in  a  nhm^n^l  in  a 
polluted  stete.  After  leaving  the  mill  the  water  so 
polluted  ran  past  certain  cottages  into  a  stream  and 
so  into  a  river.  Manv  oottages  emptied  their  sew- 
age into  the  channel  until  1892,  when  a  sewage 
scheme  was  put  into  operation,  and  at  the  present 
time  two  oottages  discharged  their  slop  water»  and 
three  small  watercourses  feU  into  the  ohannd  below 
the  mill. 

Held  (affirmhig  the  dedsion  of  the  county  court 
jud^},  that  the  channel  was  a  **  stream  "  within 
seoUon  20  of  the  Bivers  Pollution  Prevention  Act, 
1876.— West  BiDiNa  Biyebs  Boabd  v.  Pjisston. 
K,B.D.;  92L.T.24.  ' 

3.  Pollution  of  river—Biparian  ot^n^r.— Where  a 
corporation  actiog  as  the  local  sanitary  authority 
has  for  many  years  discharged  the  sewage  from 
its  borough  in  a  crude  stete  into  a  river,  and  the 
pollution  of  the  water  peroeptibly  increased  as  new 
houses  were  built  and  oontnbuted  their  sewage  to 
the  existing  volume,  in  an  action  by  a  landowner 
whose  estete  was  situated  along  the  course  of  the 
river  some  distance  below  the  town,  and  on  whose 
land  was  an  ornamental  lake,  fed  by  an  intake 
from  the  river,  at  the  outfall  of  the  lake  there  being 
a  water-wheel  from  which  power  was  obtained  to 
pump  water  from  an  adjacent  well  up  to  the 
phuntiflTs  castle,  asking,  firstly,  for  an  mjunction 
to  restrain  the  oorporatum  from  polluting  the  river 
in  such  a  way  as  to  prevent  him  using  the  water 
for  the  purpose  of  his  lake  and  water-wheel,  and  so 
as  to  be  a  nuisance  to  the  castle  and  estete; 
secondly,  for  a  mandatory  order  to  compel  them  to 
do  certain  works  of  deansiog  and  removal  of  foul 
matter  from  the  plaintifb'  £md;  and,  thirdly,  for 
damages  for  in  Junes  done  by  the  pollution  of  which 
th^  complain. 

Held,  firstly,  that  persons  who  have  discharged 
their  sewage  for  more  than  twenty  years  into  the 
sewers  had  obtained  a  prescriptive  right,  and  that 
it  would  be  impos8ik>le  to  grant  an  injunction  which 
would  interfere  with  those  prescriptive  righte ;  also 
that,  as  regards  sewers  not  twenfy  7««n  old.  the 
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Goanty  oouacil  had  obtaiiied  an  order  imd&r  the 
Eiverft  Pollatioii  PrevfintioQ  Acta,  1876  and  1893, 
eompeUing  the  corporation  to  abataia  from  pollut- 
ing the  iiFer  after  a  oertain  date;  and,  at  the 
corporation  were  earning  oat  works  for  the  purpose 
oi  oompljing  with  that  orders  an  injunotion  was 
nnneoaMary. 

Held,  ieoondly,  that  a  mandatory  ordeir  wai 
impoiaible,  and  that  the  proper  remedy  wa«  in 
damag^'e.  ^  ,^_  _ 

H^ld,  thirdly,  that  the  plaintiffi  wera  entitUd 
to  damages  for  the  injury  they  had  austainfd.— 
Earl  of  HAEEixaTON  li*  Corporation  of  Desby, 
OLD.  BatJdfy.  J- ;  [1905]  t  Ch.  205  ;  74  L.  3,  On. 
219;  92L,  T.  ia3. 

SALE  OF  GOODS  i— 

1.  Brmch  of  cojitractSaU  hj  deicriptlon— Implied 
coT^iiion—Meamre  cf  damageM^Ar^eneoui  iulphuric 
acid-^Sale  of  Qoo<U  Act,  1893  (66  tfc  67  Vid.  c.  71). 
§i.  lU  13.  I*.  »uh'9ediom  1,  2;  a.  63,  guh-Aeciions  1, 
2,  3;  «.  64,— The  defendants  ijontracted  to  tell  to 
the  plaintiffd  B-  0.  Y,  (aulphuric  acid)  commercially 
free  from  arsenic  The  plaintiff*  required  the  add 
for  the  manufftctnre  of  brewing  ing^r.  The  plain- 
tifffl  did  not  f  xpresaly  or  by  implication  make  knowtt 
to  the  defeiidantft  the  purpose  for  which  the  acid 
wat  required.  Tne  defendants  supplied  acid  wbich 
contained  araeni-,  and  which  was  ngt  ^'commer- 
ciilly  irm  from  arsenic/'  With  this  acid  the 
plaint] £Fs  manufactured  invert  and  glncoie,  which 
they  sold  to  brewers  who  used  them  in  brewing 
hmr.  The  beer  being  potsonon?  the  brewers 
suffered  loss*  The  plamtiff^  were  liable  to  the 
brewers  for  such  lots.  The  plaintiffs  by  tiiing 
ordinary  care  oould  have  discovered  that  there  was 
arsenic  in  the  acid  supplied.  The  plaintiff*  claimed 
at  damages,  for  the  breach  of  the  implied  condition 
that  the  acid  should  answer  the  description^  1] 
the  amount  of  the  brewer*'  claim ;  (2)  the  price 
paid  for  the  acid  which  contained  arsenic ;  (3)  the 
value  of  thematetift!  spoilt  by  being  mixed  with 
the  ariene^us  acid ;  and  (1]  compensation  for  the 
loss  of  the  goodwill  of  the  plain  tiff <*'  businestp 

Held,  that  the  contract  was  for  a  sale  by  descrip- 
Uon,  that  there  had  been  a  breach  ^  and  that  the  only 
damages  Ihat  the  plaintiff**  were  entitled  to  recover 
,,ere— (1)  the  price  of  the  acid;  and  (2)  the  value 
of  the  material  spoilt  by  mature  with  the  acid. — 
BoBTOCK  &  Co.  V.  NiCHOLsox  &  SONS.  K,B,D.f  15^  ; 
[1904]  I  K.  B.  726;  73  H  J.  K.  B,  524;  91  I*.  T, 
626p 

2,  Conditions  at  to  re-Bak^Noike  to  ptirchastr— 
Eight  to  disregard  conditiom  as  to  re-aale.— If,  on  the 
sale  of  goods,  a  condition  is  attached  at  to  the  price 
at  which  they  may  be  re-»old,  this  cannot  bind  a 
subaequent  purchaser^  tven  though  he  bought  with 
notice  of  the  conditi  3n, 

A  retail  trader  purchased  from  H*,  who  had  pur- 
okased  of  the  licensee  of  a  patent  an  article 
manufactured  by  the  licensee  under  the  patent. 
Inside  the  boxes  in  which  the  article  was 
packed  was  a  printed  condition,  stating  that  the 
good*  were  not  to  he  re- sold  at  lees  thm  a  certain 
prie«  speoifitd  therein.  The  retail  trader  having 
io!d  some  of  the  goods  at  less  than  that  fpecifl>^d 
price,  in  an  action  by  the  licensee  to  restrain  the 
retailer  from  so  doingr, 

Held,  that  the  retailer  had  entered  into  no  con- 
tract with  the  licensee;  that  the  condition  could 
not  be  made  to  run  with  the  goods  so  a«  t-:>  bind 
the  retailer,  even  though  be  was  aware  of  such 
condition. 

Taddy  A-  €c.  v.  SUriom  &  Co.,  52  W*  B.  U2, 
[1904]  1  Gh.  364,  approved. 


Decision  of  Parwell,  !*♦  revanea.— MoGftrran 
V.  PiTcnER.  a  A.,  138;  [1904]  2  Ch,  3ll«;  73  L.  h 
Ch*65a;91L.T*  67S. 

3*  Contract— ConBtrudion—Bighi  *o  im^ad  Ml 
before  or  after  payment—**  Payjoeni  m  mrwimd  m^ad 
thipping  docummti  ''—Bale  of  Qood§  At^.  1893  (iC* 
57  Vk*.  t.  71),  «i.  U  (2)  (b).  27,  U  (I).  M.-Wto« 
a  contract  for  the  sale  of  goods  providea  tlut  w- 
ment  is  to  be  made  *  ,  ,  on  the  arrliml  df  tat 
goods  against  shipping  or  railway  d^oaBMalift  the 
purchaaer  on  the  arrival  of  the  goooi  and  im  Ot 
production  of  tie  shipping  or  railwmy 
cannot  inspect  the  bulk  with  the  t»m^ 
payment. 

The  right  to  eub«e«jnently  reject  if  the  ^™JfJ 
not  in  accordance  wi»h  the  ttrnpldia  ool  ioiptifvd 
by  the  payment— PoLEifoai  v.  DMIU  IClUC  Ojh, 
F.RD.,  318;  92L.  T.  64. 

4,  Quality  not  in  aPCordanr«  with  mmplt^Rii^^ 
huyer  U^  rejed-Cmtom  limiting  right ^  iWidiis  rf 
custom— Sah  of  Goods  Ad,  1893  (56  ,&  57  Hc^  €.  :«> 
ss.  15,  55.— A  custom  limiting  the  right  of  tk 
buyer  in  a  sale  by  simple  to  r*jeot  tkm  SQ^^^^^ 
the  ground  that  the  bdk  ia  not  in  afloordanea  Wfc 
the  sample,  to  cases  where  the  difference  fa  «m* 
sive  and  unreasonable,  and  w*s  so  found  by  mMk^ 
tion  finder  the  contract,  is  good  in  law,  and  ti  m^ 
void  for  unreason ableueea  or  uncertAinityg  ar« 
the  ground  that  it  cftiitradicts  the  wntt  i»  oontis^ 
— WalKEBS.  WOfSER,  &  Co   l;.  SHAW  &  CfX^K^BJK 

79;  [1964]  2KB.  162;  73  L.  J.  K*   a  316;  li 
K  T,  454. 

5.  ^'  SaU  for  ^ih  mly  or  rduim** — A 
not€ — Property  (n  goods — Eiicppd — I\ne 
Bah  of  Oood»Act,  IB93  (56  ^57  VicL  r-  71). 
(4),  21  (I),  25  (2).— The  plaintiff  handod 
H.  under  the  folio  «ving  terms  of  an  m§_ 
note:  *'0q  sale  for  c*sh  only  or  retitxti 
goods  had  on  approbation  or  on  aalA  a 
rem&b  the  property  of  W.  (ihe  pUiistiin  .„^ 
goods  are  settled  for  or  charged.**  H*  Ittd 
option  of  buying  at  a  fiated  pnoe*  H-  hailM 
goods  to  L.,  on  the  terms  that  be  iiiosM 
immediate  cash  or  return  the  goods  in  adajor  i^ 
L.  obtained  the  goods  by  representing  thai  h^  W 
a  particular  customer  who  wished  to  b«y  t^^^ 
Such  representation  was  false.  I*,  pl^gpi  ft> 
goods  with  the  def endanta  (pawnbfokm),  tht  li4l» 
believing  that  L.  was  acting  in  good  faiifa. 

Held,  that  the  plaintiff  could  T^OQfrm  ^bmtgsm 
from  the  defendants.    The  property  liad  aol 
from  the  plaintiff,  and  there  wateoinob 
as  to  estop  the  plaintiff  from    nyfa^    I 
property   had    not    pasacd.      Here    paitSaig' 
poi session  is  not  euffici^nt  to  amout^t  toMiwP 
— Weiner  tK  Gill,  Wmukii  r,  StmTB,  JT 
,jo3 ;  [19**^]  2  E  B.  172 ;  93  L,  T,  043. 
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6*   Warranty— Latent   or  u, , ^,    .„ 

Partictilar  pttrpmeSaU  of  QooJU  Ae^  liW  t« 
IVcf.  c,  71),  #,  H,  §uh-$ection  1*— Sal*  of  Ooodii^ 
1893,  s»  14,  sub-ieotioQ  I,  enaoti:  **  Wtew  ^ 
buyer  expressly  or  by  implication  makM  Ipw^ 
the  seller  the  particular  purpo*e  for  wM^ 
goods  are  required,  so  a*  to  show  Ibal  tb#  !■ 
rtlies  on  the  seller's  ikill  or  jadgiB«Bl»  aai 
goods  are  of  a  description  whicli  it  ia  fa  t^  ^i 
of  the  seller's  buaiueit  to  supply  (whatkar^btot 
manufacturer  or  not),  thtre  is  mi  tmpBad  «ai^ij 
that  the  goods  ihall  be  retaonabljr  ftl  •»  «* 
pnrpoae*    .    ,     /' 

Held,  that  thii  oooditioii  li 
tion  10  as  to  cover  ]at«Dt  or  mid-. 

Held,  further,  U  tht  «7tl<^  m  \ 
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milk,  bean  on  its  ftM)e  the  purpose  for  whidh  it  is 
inteoded,  then  the  buyer  maJces  known  the  pftrtionlar 
imrpoie  to  the  seller  by  implication,  as  contemplated 
by  the  section.— F&ost  v.  Atlesbuby  Daiby  Co., 
C.A.,  354;  [1905]  1  K.  B.  608;  74  L.  J.  K.  B.  386; 
92  L.  T.  527. 
See  also  Auctioneer,  1 ;  Criminal  Law,  6. 

SCHOOL:— 

Schocl  teach&r  —  Diitniital  —  Notice  given  before 
Eduoatum  Act,  1902,  came  into  force^JEmpiraiion  of 
notice  after  Act  came  into  force — Education  Act,  1902 
(2  Ed.  7,  c  42), «.  7  (1)  (c).— The  plaintiff  was,  in 
1899,  appointed  head  master  of  a  national  school 


by  the  uien  managers,  who  were  appointed  under 
a  trust  deed.  The  appointment  was  terminable  on 
three  months'  notice.  On  the  6th  of  May.  1904, 
the  then  managers  gave  the  plaintiff  notice  to 
determine  his  appointment  on  the  9th  of  August. 
Before  that  day  arrived  the  Education  Act,  1902, 
had  come  into  operation  in  the  district,  and  the 
county  ooundl,  the  local  education  authority, 
desired  that  the  plaintiff  should  continue  in  office, 
and  insisted  that  under  section  7  (1)  (c)  of  the  Edu- 
cation Act,  1902,  he  could  not  be  dismissed  without 
their  oonsenl 

Held,  that  at  the  date  when  the  Education  Act, 
1902,  oame  into  operation  the  only  contract  in 
existen4se  was  ooe  to  employ  the  plaintiff  up  to  the 
9th  of  August.  On  that  date  the  contract  came  to 
an  end  by  effluxion  of  time,  and  there  was  no  dis- 
missal oi  the  plaintiff  within  seotion  7  (1)  (c)  of  the 
Education  Act,  1902.— JoKis  v.  Hughes,  CA., 
834;  [1905]  1  Oh.  180 ;  74  L,  J.  Ch.  57 ;  92  L.  T. 
218. 

SCOTLAND,  LAW  of  :— 

1.  Burgh  —  Fowere  of  magietratee  —  Ice-eream 
vendore — Licence^Oonditione — Ultrsl  Tires  —  Edin* 
hurgh  Corporation  Ad,  1900  (63  <fe  64  Viet.  c.  28.— 
By  the  Edinburgh  Corporation  Act,  1900,  s.  80,  it 
is  enaoted  {inter  aUa)  that  any  person  selling  ice 
cream,  except  in  a  dul^  licensed  hotel,  without  a 
licence  from  the  magistrates,  *'who  are  hereby 
empowered  to  mnt  the  same,"  shall  be  liable  to  a 
penalty;  prorided  that  such  licence  shall  run  from 
the  date  of  issue  until  the  I5th  of  May  ensuing, 
and  upon  renewal  from  the  dlate  of  the  expiration 
of  the  licence  so  renewed  to  the  15th  of  May  follow- 
ing, <<  unless  the  same  shall  be  sooner  forfeited, 
revoked,  or  suspended,"  and  that  "every  person 
licensed  ...  to  sell  ice  cream  under  the  pro- 
vision* of  the  Act  who  shall  ..  •  .  sell  ice  cream 
except  during  the  hours  between"  8  a.m.  and 
11  p.m.  "on  any  lawful  day,  or  at  sudi  extended 
hour  at  night  as  the  magistrates  may  "  permit  in 
special  cases,  shall  be  liable  to  a  penalty.  The 
statute  did  not  provide  any  form  of  licence.  The 
magistrates  proposed  that  the  licences  issued  by 
them  to  vendors  of  ice  crtam  should  contain  the 
following  conditions :  (1)  That  the  licensee  should 
not  keep  open  his  premises,  or  sell  ice  cream 
therein,  on  Sundays,  or  on  other  days  set  apart  for 
public  worship  by  lawful  authority ;  (2)  that  he 
should  not  keep  open  his  premises,  or  sell  ice  cream 
therein,  before  8  a.m.  or  after  11  n.m. ;  (3)  that  the 
magistrates,  or  any  of  them,  might  any  time  revoke 
or  suspend  the  lichee. 

Held  (reversing  the  judgment  of  the  court 
below),  that  the  proposed  conditions  were  tUird 
viree,  and  that  an  ice-cream  vendor  was  not  bound 
to  accept  a  licence  containing  such  conditions. — 
Bossi  V.  Edinbtteoh  Cobporatiok,  H.L. ;  [1905] 
A.  C.  21 ;  91  L.  T.  668. 

2.  Marriage  contract — Conqueet — Wife*$  acquirenda 
—  A.^^umtdo^one  of  income  —  Legitim  —  Married  , 


Women'e  Property  (Scotland)  Act,  1881  (44  <k  45 
Vict,  c  21),  M.  7,  8. — By  ante-nuptial  marriage 
oontrabt  executed  in  1848  ue  wife  bound  herself  to 
convey  to  trustees  the  whole  funds  and  estate  real 
and  personal  which  she  might  hereafter  "  conquest 
and  acquire  by  purchase,  accession,  or  otherwise." 
The  trustees  were  directed  to  pay  the  income  of  the 
trust  estate  to  the  wife  duriog  her  life  for  her  own 
separate  benefit  and  use  exclusive  of  ihejue  mariti, 
and  by  a  clause  in  the  contract  the  provisions  in 
favour  of  children  were  to  bar  any  claim  they 
might  make  under  the  head  of  legitinu 

Held,  affirminfl(  the  decision  of  the  Court  of 
Session  (1902,  5  F.  191),  (1)  that  the  clause  of  con- 
quest did  not  extend  to  estate  which  at  the  dissolu- 
tion of  the  marriage  by  the  death  of  the  husband 
consisted  of  or  was  purchased  with  accumulations 
of  the  wife's  separate  income;  (2)  that  the  only 
child  of  the  marriage  was  not  entitled  to  legitim 
out  of  his  mother's  estate.  —  Maokshzib  v, 
Allabdes,  H.L. ;  [1905]  A.  C.  285. 

SEPABATION  DEED:— 

Conitruction — SetUement — Truet  for  children — Be^ 
sumption  of  oohdbitaiion — Continuing  validity. ^-^ 
Spabk*8  Tbusts,  Bb.  a  A.,  41;  [19041  2  Ch.  121 ; 
73L.  J.  Ch.  576;  91  L.  T.  237. 

See  also  Husband  and  Wife,  2. 

SETTLED  LAND  :— 

1.  Compound  eettiement — Diecharge  of  incumbrance 
on  purc?uiaed  land  by  mortgage  of  lands  comprised  in 
both  settlements— 'Trustees  for  the  purposes  of  the  Settled 
Land  Acts—SetOed  Land  Act,  1882  (45<i^46  Ftcf.e.38), 
s.  2,  sulh-sections  1, 8 ;  M.  45,  sub-section  1 — Settled  Land 
Act,  1890  (53  d:  54  Vict,  c  69),  s.  16,  sub-section  1.— By 
his  will  B.  0.  devised  a  residential  estate  in  settle- 
ment. Subsequently  a  tenant  for  life  under  the 
wUl  purchased  a  neighbouring  property,  and,  having 
mortgegsd  it,  settled  it  on  the  subosting  uses  of 
the  wiu,  but  subject  to  the  mortgage  and  the 
repayment  to  himself  of  the  costs,  (£arges,  and 
expenses  arising  out  of  the  transaction.  There  were 
no  trustees  of  the  original  settlement.  On  an  appli- 
cation by  the  tenant  for  life  to  have  the  amount  of 
the  mortgage  and  costs  raised  by  a  mortgage  of 
both  properties. 

Held,  that  the  main  settlement  and  the  subsidiary 
settlement  constituted  a  compound  settlement, 
and  that  trustees  of  the  compound  settlement 
diould  be  ap^dnted  for  the  pun>oses  of  the  Settled 
Land  Act,  with  power  to  raise  bv  mortgage  of  the 
entire  property  ^^t  was  required  to  discharge  the 
incumbrance  on  the  lands  comprised  in  the  sub- 
sidiary settlement,  together  with  the  costs  of  this 
application,  and  to  apply  the  amount  raised  accord- 
ingly. —  Cotjll'8  Settled  Estates,  Be,  Ch.D. 
Kekewich,  J.,  504;  [1905]  1  Ch.  712;  74  L.  J.  Ch. 
378 ;  92  L.  T.  616. 

2.  Improvements — Appliccdion  of  capital  moneys — 
Additions  to  or  alterations  in  buildings— Behuilding 
vinery,  peach-house,  and  greenhouse  with  a  view  to 
letting — Scheme  submitted  to  trustees  after  long  interval 
— House  agtnVs  commission-^ Settled  Land  Act,  1882 
(45  d:  46  VicL  c.  38),  ss.  21  25.  sub-section  11— SeHled 
Land  Act.  1890  (53  &  54  Vict,  c  69),  ss.  13  (^t.),  15. 
— The  rebuilding  of  an  entirely  new  vinery  and 
peach-house  in  place  of  two  old  glasshouses  pulled 
down,  in  order  to  let  the  principal  maosion-house, 
does  not  fall  within  sub-section  2  of  section  13  of  the 
Act  of  1890,  as  "any  additions  or  alterationsin build- 
ings reasooablynecessaryorproper  to  enable  thesame 
to  be  let,"  on  which  capital  moneys  in  the  hands  of 
trustees  can  be  expended,  and  the  rebuilding  of  a 
new  greenhouse  in  place  of  an  old  one  in  a  dilapi- 
dated condition  is  in  the  same  position.    But  the 
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btlfldiog  of  looM  boxes  and  the  maikiiig  of  a  lank 
teloe  in  the  park  to  keep  out  cattle  if  within  the 
meaiUDg  of  **  repairs  "  on  which  capital  money  can 
be  spent  The  commission  chargeaole  by  an  agent 
for  obtaining  a  tenant  of  the  mansion-house  on  a 
short  tenancy  is  an  ordinary  income  charge,  and 
aeither  the  whole  nor  any  part  is  properly  payable 
oot  of  capital— LxvBSON  -  Gk>WBit,  Bx,  Cfh.D. 
Sufin/m  Body,  J.,  524 ;  [1905]  2  Oh.  95 ;  74  L.  J.  Ch. 
540;  92L.T.  836. 

3.  MineBSeUUd  Land  Ad,  1882  (45  d:  46  Fid. 
c»  38),  $,  2,  Bub'Hctum  10  (tv.);  5a.  6,  7,  auh'8edion$ 
2,  3-^Mining  UoBe^BeservcUion  of  mining    leaae — 

.  Support  to  Bur/aee — Lease  of  power  to  let  down  eur/ace 
— Tenant /or  life* — ^Under  section  6  of  the  Settled 
Land  Act,  1882,  a  tenant  for  life  of  settled  land  has 
power  to  grant  a  lease  of  a  right  to  let  down  the 
surface  of  the  land  for  mining  operations. 

Sir  O.  Sitwell  by  his  marriage  settlement  con- 
veyed land  of  which  he  was  owner  in  fee  to  uses 
noder  which  he  became  tenant  for  life.  The  deed 
contained  an  exception  from  the  conveyance  of  all 
mines  under  the  land  in  question,  wiUi  power  to 
work  the  same.  Any  person  exercising  theee 
reserred  rights  was  to  make  reasonable  compensa- 
tion to  the  trustees  of  the  settlement  for  all  damages 
caused  to  the  inheritance,  and  also  to  the  persons 
for  the  time  bemg  entitled  to  the  surface  of  the 
land  for  damage  to  things  upon  the  surface. 

Held,  that  Sr  O.  Sitwell  bad  do  power  under 
the  exception  to  authorise  lessees  to  work  the 
mines  so  as  to  let  down  the  surface  of  the  settled 
land,  bat  that  as  tenant  for  life  he  could,  under 
section  6  of  the  Settled  Land  Act,  1882,  grant  a 
right  to  do  so  by  lease.  —  Sitwell  v.  Jjokdeb- 
BOBOUOH  (Easl),  Ch.D.  Warrington,  J.,  445 ; 
[1905]  1  Oh.  460 ;  74  L.  J.  Oh.  254. 

4.  Person  having  powers  of  tenant  for  lifs^^Con-' 
ditional  residence — Invalidity  of  condition — SetUed 
Land  Ad,  1882  (45  d:  46  Vid.  c.  38),  ss,  51,  58.  suh- 
sedion  1,  clause  2. — ^A  testatrix  devised  her  residoary 
real  and  personal  estate  to  her  niece  upon  condition 
that  she  resided  in  the  house  of  the  testatrix  during 
the  lifetime  of  the  sister  of  the  testatrix,  and  there 
kept  a  home  for  the  sister  whenever  she  should 
so  require  it ;  if  this  condition  were  not  complied 
with,  then  the  property  was  to  pass  over  to  another 
niece  upon  the  same  condition.  The  sister  of  the 
testatrix  was  a  lunatic  not  so  found,  and  had  been 
subject  to  restraint  for  twelve  years. 

Held,  that  the  provision  as  to  residence  was  a 
condition  and  not  a  trust  or  reservation  for  the 
benefit  of  the  lunatic,  and  the  devisee  being  a  per- 
son having  the  powers  of  a  tenant  for  life  within 
the  meaning  of  section  58,  sub-section  1,  clause  2,  of 

*  the  Settled  Land  Act,  1882,  the  condition  in  ques- 

*  ti<m  was   void   under  section  51  of  that  Aiot. — 

BlOHABDBON,  BB,  BiOHABDSON  V.  BlGHABDSON, 

€h.D.  Joyce,  J.,  11 ;  [1904]  2  Oh.  777 ;  73  L.  J.  Oh. 
783;  91L.T.  775. 

5.  Powers  of  tenant  for  life — RestridUms^ Agree- 
ment  for  lease— Park—**  Usually  occupied "  with 
principal  mansion-house  —  Easement  —  Damages  — 
SeMedLand  Acts,  1882  (45  ik46Vid.c.  38},  ss.  6.  7, 
31,  54;  and  1890  (53  d:  54  Vid.  e.  69),  s.  10.— The 
word  *'  park  *'  is  not  used  in  the  Settled  Land  Acts 
in  a  legal  or  technical  sense,  but  with  the  meaning 
attadied  to  it  in  common  parlance. 

The  words  "usually  occupied  therewith"  in 
section  10  of  the  Act  of  1890  do  not  qualify  the 
preceding  words,  '*  pleasure-grounds  and  park," 
nut  only  the  words  "and  lands  (if  any),"  which 
they  immediately  follow. 

A  tenant  for  life  agreed  in  writing  not  under 


seal  to  let  a  farm  of  809  acres,  of  wliioh  fifty-f  f« 
acres  adjoined  the  pinoipal  manmon-hottss  oa  tiM 
estate,  and  was  called  a  park,  and  to  supfdy  te 
tenants  gratuitously  with  water  from  a  tower 
erected  for  supplying  the  mansion.  No  eooaaBt  of 
trustees  or  order  of  court  had  been  obtained.  Tbt 
tenants  had  not  investigated  the  tiUa  ol  tks 
intendioff  lessor,  who  had  since  died,  nor  had  Aey 
applied  to  a  formal  lease,  but  they  had  gaofb  iato 
occupation. 

Held,  that  the  park  was  within  aeotioa  10  of  tht 
Settled  Land  Act,  1890,  whether  it  waa  or 
usually  occupied  with  the  principal  mansion 
that,  consequently,  the  agreement,  in  tiie  i 
of  consent  of  trustees  or  order  of  the  oourt*  wm 
invalid ;  and  that  the  tenants  were  not  entitfed  Id 
damages  against  the  executrix  of  tiie  ffoooaasd 
tenant  for  iSfe. 

Held,  also  (foUowfaig  Sutherland  v.  Bmikerimd, 
42  W.  B.  12,  [1893]  3  Oh.  169),  that  the  inatr«MDt 
was  invalid  as  being  an  agreement  to  great  u 
easement  over  the  principal  mansioo-hons^. — ^Pkasi 
V.  OoXTBTXBT,  Ch.D.  Swinfen  Body,  </.,  75 ;  [1901' 
2  Oh.  503 ;  73  L.  J.  Oh.  760  ;  91  L.  T.  341. 

6.  Work  required  by  local  authority  —  SmmOarff 
works — Cost-^Tenant  for  life  and  remaindermmm— 
Capital  or  income  —  Permanent  improvememte  —  i 
notice  under  the  Public  Health  (London)  Aet.  1391, 
was  served  on  the  trustees  of  settled 
requiring  them  as  the  owners  to  do  oertaii 
work  on  the  premises.  The  plaintiflb,  wlio 
assignees  of  the  life  interest  of  the  equitable  ( 
for  ufe,  agreed  with  the  trustees  that  they  woM 
do  the  work  without  prejudice  *to  the  finostiiM  by 
whom  the  expenses  should  ultimately  be  bania, 
and  they  duly  carried  out  the  work. 

Held,  that  under  the  dronmstanoea  fte  r'^^-^'^ 
were  entitled  to  be  subrogated  to  the  rigfati  ol  ths 
trustees,  and  to  have  a  charge  upon  the  eor^es  for 
the  amount  expended  upon  such  cd  the  works  ai 
were  permanent  improvements. 

Dedsion  of  Kekewidi,  J.,  reversed. 

SerMe,  that  in  cases  of  this  desofatioB,  k 
determining  as  between  tenant  for  life  mq  raaasiB- 
dorman  how  the  costs  of  the  repairs  oa^bt  to  bt 
borne,  the  oourt  is  not  bound  by  any  hardaad isst 
rule,  but  has  a  discretion,  and  has  juiiadioiaaa  ts 
inquire  as  to  the  nature  of  ttie  repairs,  and  generdly 
into  the  circumstances  of  the  case. — ¥AM3mjotn 
Tbusts,  Be,  Law  Union  ahd  Cte;owir  Ihsuilasci 
Oo.  V.  Habtopp,  C.A.;  [1904]  ^  Qu  561:  73 
L.  J.  Oh.  667;  91  L.  T.  780. 

SETTLBMBNT:— 

1.  After-acguired  property  —  Tenant  for  lift  ^ 
Irish    Land    Ads  —  (kvenant  for    eMimg   a/kr- 

to  the  vendor  of  tbbi  estate  in  Ireland  andsr 
section  48  of  the  Irish  Land  Act|  1903  (3  Kd.  7, 
c  37),  is  so  closely  connected  with  the  land  ttat  it 
must  be  regarded  as  an  interest  in  tiie  land. 

A.  was  traant  for  life  of  real  estate  under  a  deal 
of  settlement  of  real  estate,  and  also  tenant  lor  fib 
uoder  a  deed  of  settlement  of  penonalty  < 
a  covenant  to  settle  after-acquired  property^ ' 
certain  specified  exceptions,  including  (talar  eiia)  tks 
real  estates  settled  by  the  realty  settlementi  or  ^  A.'k 
estate  or  interest  "therein.  Part  of  the  real  eslals 
was  situate  in  Ireland,  and  under  the ! 
Act,  1903,  was  purchased  by  ttie  < 
for  a  gross  sum  of  £340,380,  with  the  reaalt  that  A. 
was  entitled,  as  vendor,  to  a  Ixmna  of  £40»845  If 
section  48  of  the  said  Act 

Held,  that  this  bonus  was  not  tubjeot  to  te 
covenant  to  settle  aftnr  nnr^nimilxiirn^isilj  imataiasi 
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In  the  personalty  settlement,  as  it  was  an  intereet 
in  real  estate  spedfioally  exoepted  from  the  opera- 
tion of  the  said  oovenant. 

Held,  farther,  that  as  it  was  not  within  the 
covenant,  it  belonged  to  A.  for  her  sole  use  nnder 
section  3  of  the  Land  Porohaie  (Ireland)  Aot,  1904 
(4  Bd.  7,  0.  34). 

In  re  Ely's  EatateB,  [1904]  I.  R.  66,  considered.— 
I4ADY  Aiwaly's  Teusts,  Be,  Annaly  v.  Bovbks, 
Ch.D.  Kekewich,  J.,  150;  92  L.  T.  13. 

2.  Condition — Marriage  with  eoMent^No  limiia' 
Hon  as  to  Um^—Qift  cver—Forfeitwre^VoiidUy  of 
oondUi^m. — ^A  condition  imposing  a  partial  restraint 
on  marriage,  by  requiring  the  marriage  to  be  with 
consent,  with  a  g[if t  over  in  the  event  of  marriage 
•without  the  required  oonsent,  is  valid  and  enforce- 
able, notwithstanding  that  it  is  not  limited  as  to 
time  bat  operates  daring  the  whole  life  of  the 
1>eneflouury,  provided  that  any  of  the  persons  whose 
ooni ent  is  required  survives. 

Dathwood  V.  Lord  Bulhdey,  10  Yet.  230,  and 
Lloyd  r.  Branton,  3  Mer.  108,  foUowed.— Whitino's 
Bettlembnt,  Rb.  Whitiko  v.  Db  Rutzbn,  O.A., 
293;  [1905]  1  Ch.  96;  74  L.  J.  Oh.  207 ;  91  L.  T. 
821. 

3.  Covenant  to  eettle  afteT'Ocquired  property^Wife 
entiUed  to  vested  reversionary  interest  oe/ore  marriage 
— Interest  falling  into  possession  during  coverture — 
** Become  entitled'' ^EnUUed  in  ''interest"  or  in 
*'  e^foymentJ* — By  an  ante-nuptial  marriage  settle- 
ment dated  the  15th  of  June,  1895,  it  was  agreed 
that  all  property  to  which  the  wife  during  her  then 
iotended  coverture  should  "beoome  entitled" 
should  be  settled  upon  the  trusts  of  the  settiement. 
At  the  date  of  the  settiement  the  wife  was  entitied 
to  certain  vested  reversionary  interests.  The 
marriage  took  ^laoe,  the  coverture  was  still  existing, 
smd  the  reversionary  interests  had  not  yet  falloi 
into  possession. 

Upon  summons  askbg  whether  these  interests 
were  now  bound  by  the  agreement  to  settie  after- 
acquired  property,  or  would  be  bound  if  they  f dl 
into  possession  during  the  coverture. 

Held,  that  thejr  were  not  now  bound,  nor  if  they 
fell  into  possession  during  the  coverture  would 
they  be  oound  by  the  agreement.  —  Biakd'b 
fiBTTLBMBNT,  Rb.  Ch.D.  Kekewichy  J. ;  [1905]  1  Oh. 
4;  74  L.  J.  Ch.  28;  91  L.  T.  681. 

4.  EquiMiU  estate  in  reaUy — Grant  witJiout  words 
of  limitation — Estate  for  life  or  in  fee  simple — Assign* 
tnent  to  trustees, — ^An  equitable  estate  of  inheritance 
in  real  property  cannot  be  passed  b^  grant  or 
SMsignment  without  proper  words  of  limitation,  and 
the  intention  of  the  grantor  or  assignor  to  pass  it, 
even  although  manifest,  is  not  suffident,  except  in 
two  cases--(l)  where  the  grant  or  assignment  is 
expresied  to  be  for  the  same  estate  as  that  for 
-which  other  property  has  been  granted  or  assigned, 
where  this  latter  grant  or  assignment  has  b^n  in 
terms  absolute;  and  (2)  where  tiie  grant  or  assign- 
xnent  is  expressed  to  be  for  the  whole  estate  which 
the  grantor  has  in  the  property. 

A.  being  possessed  of  an  equity  of  redemption  in 
certain  freeholds  and  of  the  right  to  have  other 
freeholds  conveyed  to  him  which  he  had  purchased, 
by  post-nuptiu  settiement  assigned  aU  these 
freeholds  to  trustees,  without  using  any  words  of 
limitation,  upon  the  usual  trusts  for  sale  and 
investment,  and  to  hold  the  proceeds  for  himself, 
liis  wife,  and  children,  with  the  usual  provisions. 

Held,  that  the  trustees  only  took  an  estate  for 
their  joint  lives  and  the  life  of  the  survivor. 

In  re  Hudson^  72  L.  T.  692,  followed. 

In  re  Tringham,  20  Times  L.  B.  657,  distinguished. 


— Ibwik's  Settudcxnt,  Bb,  C?i.D.  Buckley,  J.,  200 ; 
[1904]  2  Oh.  752 ;  73  L.  J.  Oh.  832. 

5.  Limitations^Eguitahle  interest  in  real  $$tate 
No  words  of  inheritance, — An  equitable  estate  in  fee 
simple  may  be  conferred  in  a  deed  without  words 
of  inheritance,  if  a  clear  intention  to  confer  it 
appears. 

Pugh  V.  Drew,  17  W.  R.  988,  followed. 

Oopyholds  were  in  1831  limited  by  surrender  and 
deed  of  settiement  to  the  use  of  two  trustees  and 
the  survivor  of  them  and  the  heirs  of  such  survivor 
in  trust  for  A.  for  life,  and  after  her  death  for  her 
husband  for  life,  and  on  the  death  of  the  survivor 
of  her  and  her  husband  in  trust  for  all  the  children 
of  the  marriage  equally  to  be  divided  between  them 
as  tenants  in  common,  and  in  default  of  issue  of 
the  marriage  to  such  uses  as  A.  should  dedare  by 
will,  with  remainder  to  her  ri^ht  heirs.  On  a 
summons  taken  out  to  determme  whether  A.'s  ^ 
children  took  equitable  estates  in  customary  fee 
simple  or  life  estates  only. 

Held,  that  they  took  equitable  estates  in  fee,  the 
intention  to  confer  absolute  intwests  on  tiiem 
being  plain.  —  Tribgham,  Rb,  TRmoHAic  v. 
Gbbbithill,  Ch.D,  Joyce,  J.;  [1904]  2  Oh.  487;  73 
L.  J.  Oh.  693;  91  L.  T.  370. 

6.  Marriage  settlement — Covenant — **  Survive  her 
covtrture**  —  Divorce —  VariaUon  of  settiement,  — 
Oovenant  in  ante-nuptial  settiement  by  the  Either 
to  pay  £10,000  to  his  daughter  absolutely  in  the 
event  of  there  bong  no  israe  and  of  her  surviving 
her  coverture. 

Held,  that,  the  marriage  having  been  dissolved 
by  the  Divorce  Oourt,  she  had  survived  her  cover- 
ture so  as  to  entitie  her  to  the  money  under  the  cove- 
nant although  the  husband  was  still  aliva — OJelaw- 
FOBD,  Rb,  Oookb  v.  Gibson,  Ch,D,  Kekewichy  J,, 
107;  [1905]  I  Oh.  11;  74  L.  J.  Od.  22;  91  L.  T. 
683. 

7.  Marriage  setdement-^Covenant  to  settle  after" 
acquired  property — Accumulations  of  income  of  settled 
property — Investment  of  accumulations — "  At  one  and 
tJie  same  time  " — Consiruction, — ^Property  purchased 
by  a  wife  with  the  accumulations  of  income  derived 
from  property  settled  by  a  marriage  settiement  is 
not  property  to  which  die  becomes  entitied  durinc 
the  coverture  so  as  to  fall  within  the  meaning  (3 
the  ordinary  covenant  to  settie  after-acquired 
property ;  and  where  the  covenant  is  expressed  to 
ap^y  only  to  sums  of  a  specified  value  to  which 
she  becomes  entitied  **  at  one  and  the  same  time," 
and  the  sums  accumulated  are  each  less  than  the 
specified  amount,  these  words  are  an  additional 
reason  why  the  covenant  does  not  apply. 

FinlavY.  Darling,  45  W.  R.  445,  [1897]  1  Oh.  719, 
followed. 

In  re  Bendy,  43  W.  R  345,  [1895]  1  Oh.  109,  dis- 
sented from. 

Lewis  V.  Maddocks,  8  Yes.  150.  17  Yes.  48,  ex- 
plained. —  Olx7ttbbbuok*8  Sbitlbicbbt,  Rb, 
Bloxak  v.  Olttttbbbuok,  Ch.D.  Buckley,  J.,  10 ; 
[1905]  1  Oh.  200;  73  L.  J.  Oh.  698. 

8.  Tenant  for  life  and  remainderman — Capital  and 
income — BetUed  fund— Mortgage^ Auihorized  security 
— Arrears  of  interest — Deficient  security, — ^If  a  funa, 
which  is  settied  upon  a  tenant  for  life  and 
remainderman,  is  properly  invested  on  a  mortgage 
which  proves  inraffident  to  pay  principal  and 
interest  in  full,  the  sum  realized  ought  to  be  divided 
between  the  tenant  for  life  and  remainderman  in 
the  proportion  which  the  amount  of  interest  in 
arrear  bears  to  the  amount  of  principal  due  under 
the  mortgage,  without  taking  into  consideration 
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any  ■omt  reodyed  by  the  tenant  lor  life  by  way  of 
interest  from  the  seonrity. 

In  re  Foster,  39  W.  B.  31,  and  In  re  PhilUmore, 
[1903]  1  Ch.  42,  dirapproyed. 

In  re  Moore,  33  w.  B.  447,  and  In  re  Ahton, 
[1901]  2  Ch.  584,  followed.  —  Atkinboit,  Bb, 
Babbsbs  Company  v,  GBOBS-SsaTH,  C.A.,  7; 
[1904]  2  Oh.  160 ;  73  L,  J.  Ob.  685 ;  90  L.  T.  825. 

SHEBIFF:— 

Levying  di$ire$$ — Execution  on  goods — Fees — Writ 
of  a,  fa. — Sheriff* s  offUxr  in  possession^ Several  writs 
— Possession  money — Out-of-pocket  eocpenses — Pound- 
age and  mUeaqe — Sheriffs  Act,  1887  (50  &  51  Vict*  c. 
65),  s,  20,  sub-sections  1  and  2 — Bales  and  Table  of 
Fees  of  1888  under  the  Sheriffs  Act.—Whete  a*aheriff 
who  is  already  in  possession  of  a  judgment  debtor's 
goods  under  a  wnt  of  fi.  fa.  is  served  with  another 
writ  of  fi.  fa.  by  another  execution  creditor  for 
levying  execution  on  the  same  debtor's  goods,  and 
has  been  paid  in  respect  of  his  seizure,  mOeage,  and 
possession  by  the  £irst  execution  creditor,  as  there 
has  been  one  seizure  there  has  therefore  been  only 
one  man  in  possession,  and  the  sheriff  cannot 
recover  from  the  second  execution  creditor  the  same 
sum  again  in  respect  of  seizure,  mileage,  and 
possession  which  he  has  already  received  from  the 
nrst  execution  creditor,  as  this  would  be  contrary 
to  the  true  intent  and  meaning  of  the  rules  and 
orders  under  the  Shexiffs  Act,  1887.  Under  these 
rules  the  sheriff  is  entitled  to  his  poundage,  and  as 
regards  his  fees,  only  to  cover  his  actual  out-of- 
pcMket  expenses.— Glassbbook  v.  David,  K,B,D  , 
408;  [1905]  1  E.  B.  615;  74  L.  J.  K  B.  492;  92 
L.  T.  299. 

SHIP:— 

1.  Appeal — Co-defendant  made  third  party— Right 

to  appeal  from  judgment  for  plaintiff  against  co* 

'  defendant — Contract^Damages  — Indemnity — Costs — 

-  IteasonaUy  defendina  action,— The  plaintms  loaded 

foods  on  board  a  barge  belonging  to  one  of  the 
efendants  for  conveyanoe  to  a  steamer.  The 
barge-owners  employed  a  tug  belonging  to  the 
other  defendants  on  their  own  account,  and  not  on 
behalf  of  the  plaintiffiB,  upon  the  following  terms : 
'*Gaselee  &  Son"  (the  tug-owners)  *' hereby  give 
notice  that  they  will  not  be  answerable  for  any  loss 
or  damage  which  may  happen  to,  or  be  occasioned 
by,  any  barge  or  vessel,  or  its  ctrgo,  while  in  tow, 
however  su^  loss  or  damage  may  arise,  and  from 
whosesoever  fault  or  default  such  loss  or  damaffe 
may  arise ;  and  the  services  of  their  tugs  must  be 
understood  and  agreed  to  be  engaged  or  accepted 
upon  the  terms  that  they  are  to  be  held  harmless 
and  indemnified  from  any  such  loss  or  damage,  and 
against  the  faults  or  defaults  of  their  servants  or 
any  claim  therefor  by  whomsoever  made.  And  the 
customers  of  the  said  Gaselee  &  Son  undertake  and 
agree  to  bear,  satisfy,  and  indemnify  them  aocord- 
iogly."  While  being  towed  the  barge  collided  with 
a  vessel  at  anchor,  and  her  cargo  was  damaged. 
The  plaintiffs  sued  both  the  defendants  to  recover 
the  damage,  and  the  tug-owners  served  a  third- 
party  notice  upon  the  barge<^wners  claiming 
mdenmity  in  respect  of  any  damages  and  costs 
which  they  might  have  to  pay.  No  order  was 
made  under  ord.  16,  r.  53,  as  to  the  mode  and 
Axtent  in  or  to  which  the  barge-owners  should  be 
bound  or  made  liable  by  the  judgment  in  the 
action  as  against  the  tuff-owners.  At  the  trial  the 
tug  was  held  alone  to  buune  for  the  collision,  and 
judgment  was  given  for  the  plaintiffs  against  the 
^  tug^-owners,  and  for  the  barge-owners  against  the 
'  plainti£b,  the  plaintiffs  to  recover  from  the  tug- 
owners  with  their  damages  and  costs  the  costs  pay- 


able by  them  to  the  barge-owners.  It  was  fnrtlMr 
held  that  the  barge-owners  were  liable  to  indamnify 
the  tug-owners  against  the  damages  and  costs,  aad 
also  against  the  tug-owners*  costs  of  the  action. 
The  barge- owners  appealed  (1)  against  so  mn^ 
of  the  judgment  as  held  the  tng-ownen  liable  to 
the  pluntSb;  and  (2)  against  the  jndgsMiit 
holding  them  liable  to  indeimiify  thetog-owiMn. 

Held,  as  to  the  first  appeal,  that  the  barge- 
owners  had  no  right  of  appeal  from  the  jodgmest 
aeainst  the  tug-owners;  as  to  the  seoood  apptil 
(1)  that  the  oontraot  of  towage  did  not  relieve  the 
tu^-owners  from  liability  for  loss  or  damage  to 
third  persons,  but  onl^  gave  them  an  indeuimty 
from  the  person  employing  them  in  reject  of  sack 
liability;  and  (2)  that  the  tog-owners,  hevieg 
reasonably  defended  the  aoticm,  were  entiyed  to 
recover  from  the  barge-owners  the  oosta  ae  wdl  ai 
the  damages.— **  MnxwALL,"  Ths,  C.A.^  471; 
[1905]  P.  155 ;  74  L.  J.  P.  82. 

2.  Bill   of  lading  —  Charter-party  —  Cutiam  ef 


port  for  steamers — Discharge  according  to 
port — Bate  of  discharge — UnreasonableieaB  of 
— Altered  circumstances  since  origin  of  cut' 
bill  of  lading  (incorporating  condittona  of  a 
party)  provided  **!nme  for  discharging  at 
tion  snail  be  aooordiog  to  the  custom  of  the  port 
for  steamers  at  port  of  discharge,  demurrage^  if 
incurred,  to  be  paid  by  consignees  at  the  rate  cf 
f ourpence  sterling  per  gross  register  ton  per  dsy." 
An  iJleged  custom  was  set  up  to  the  effect  tiMt  the 
consignee  could  not  be  required  to  take  defivsiy 
at  a  faster  rate  thui  about  500  tons  per  day  et  the 
port  of  Bristol  for  Biver  Plate  grain  oargoee.  A 
vessel  discharged  a  grain  cargo,  under  tiie  above 
biQ  of  lading,  at  the  Avonmouth  Do(&.  BoiteL 
The  alleged  crustom  had  been  a  matter  of  dispett 
for  years.  The  fodlities  of  discharge  ae  legeid 
ships  and  the  three  docksin  the  port  of  Bcktol  had 
increased  since  the  origin  of  the  alleged  oi 
The  rate  of  discharge,  in  fact,  was  often  m 
of  500  tons  per  day. 

Held,  that  no  such  custom  now  eonaled  at 
for  grain  steamers  generally  or  for  Bhrer  PMa 
grain  steamers.  The  charter-party  most  be  read  as 
**  custom,  if  any,  at  the  port  of  discharge.**  Whan 
a  custom  relates  direcuy  to  the  obligntiona  of 
parties  under  oertain  droumstanoes,  it  meat,  in 
order  to  be  valid  and  to  be  binding  on  parties  who 
do  not  know  of  the  existenoe  of  the 
fact,  be  reasonable.  The 
applicable  to  the  state  of  things  at 
and  that  there  was  no  such  settiedTand 
practice  in  the  port  as  to  satisfy  the  words  of 
charter-party.  If  the  onitom  applied  to  the  alftsrsd 
oircumttances,  it  was  unreasonable.  ^ 
out  of  a  custom  may  become  so 
destroy  the  custom.  When  a  oustom 
exception  and  not  the  rule,  there  is  no 
custom.— BOFNEB  V.  Stoatb,  HosioooDi  &  Oo^ 
K.B.D. ;  92  L.  T.  328. 

3.  Bill  of  lading — Exception — Shipowner's  negUgmset 
— Warranty  of  seaworthiness  of  ship — Fitmms  of  Mp 
to  carry  goods, — Meat  was  shipped  at  Melboame  Isr 
carriage  to  London  under  a  nill  of  la&ig  whaoh 
contained  the  following  daase  in  large  print  ex- 
empting the  shipowner  fmn  liability  *'  for  any  loss 
or  damage  (to  the  goods)  whether 
failure  or  breakdown  of  machinery,  j 

other  appliances,  refrigerating  or   c 

from  any  other  cause  whatsoever,  whether 
from  a  defect  existing  at  the  oommsnoement  of  the 
e  or  at  the  time  of  shipment  of  the  gooda  er 
and  "for  the   oonseqaenoes  of   any  aal^ 
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neglect,  dAfault,  or  error  of  judgment  of  the 
matter,  offioers,  engineers,  orew,  or  other  penons 
in  the  lervioe  of  the  owoen  or  oharteren,*'  or 
**  from  aoy  oaoie  whatioever."  There  was  also  a 
small  print  clause  exemptiog  the  shipowners  from 
liahili^  for  loss  or  damage  retolting  from  {inter 
alia)  *'  defects,  latent  or  otherwise,  in  hall,  taokle, 
boilers  or  machinery,  refrigeratiog  or  otherwise,  or 
their  appurtenances  (whether  arising  or  not  existing 
at  the  lime  of  the  goods  being  loaded  or  at  the 
commencement  or  any  stage  of  the  voyage),  if 
reasooable  means  have  b^  taken  to  provide 
against  luoh  defects  or  unseaworthiness.'^  The 
meat  was  damaged  in  consequence  of  the  tainted 
condition  of  the  ship  at  the  commencement  of  the 
voyage,  arising  from  the  use  of  carbolic  add  for 
dinnfeoting  and  cleansing  the  ship  at  Melbourne, 
which  damage  would  not  h«ye  occurred  if  proper 
skiU  and  care  had  been  used  by  the  shipowners 
before  the  ship  started  on  her  voyage. 

Held,  that  the  shipowners  were  liable. 

Decision  of  the  Court  of  Appeal  (52  W.  B.  439, 
[1904]  1  K.  B.  319)  affirmed.— Eldebslik  Steam- 
ship Co.  V.  BoBTHWiOK,  H,L.,  401 ;  [1905]  A.  C. 
93 ;  74  L.  J.  K.  B.  338 ;  92  L.  T.  274. 

4.  Bill  of  lading — Warranty — Seaworthineaa — 
Fiine9$  to  receive  cargo — Loading  stage — Application 
of  principle  of  voyage  in  stages — Barter  Act. — ^The 
warrant  of  seaworthineis  at  the  time  of  loading  a 
cargo  is  that  the  vessel  is  fit  to  receive  her  cargo, 
and  does  not  extend  until  the  time  of  the  sailhig 
of  the  veisel.  That  warranty,  though  not  a  con- 
tinuing warranty,  is  an  absolute  warranty,  and  tbe 
incorporation  of  the  provisions  of  the  Uarter  Act 
in  a  lull  of  lading  does  not  limit  the  shipowners' 
obligation  to  an  underti^ng  to  exercise  due 
diliffenoe  to  make  his  vess^^l  fit  to  receive  the  cargo. 
— McFadden  v.  Blue  Star  Line.  K.B.D.,  576; 
[1905]  1  K.  B.  697 ;  74  L.  J.  K.  B.  423. 

5.  Charier-party  —  Construction  —  Exceptions  — 
Accident  caused  hy  servants*  negligence — Liability  of 
shipoumere.^lxL  the  construction  of  a  contract  the 
maxim  expressio  unius  exdusio  cdterius  is  not 
applicable  where  the  expression  is  found  only  in 
one  and  not  in  the  other  clauses  of  the  same  con- 
tract. There  is  no  exception  in  the  case  of 
contra>cts   of    charter-party.  —  Wadb    &    Co.    v. 

COOKBBLINB  &  Co.,  C,A,,  420. 

6.  Charter-party —Demurrage — Lay  days — Grain 
cargoes — London  Com  Trade  Association  Contract — 
Construetion.--The  London  Com  Trade  Association 
Contract,  which  was  incorporated  in  a  charter- 
party,  provided  that  the  time  for  discharge  of  a 
cargo  of  grain  should  be :  "  One  running  day  for 
every  400  tons  up  to  2,800  tons,  and,  for  all  quan- 
tities in  excess,  500  tons  per  day ;  but  in  no  case 
less  than  five  days." 

Held  (affirming  the  judgment  of  Walton,  J.), 
that,  upon  the  true  construction  of  the  contract, 
the  time  to  be  aUowed  for  discharge  of  a  cargo, 
whatever  its  size,  was  one  dsy  for  every  400  tons  up 
to  2,800  tons,  and  one  day  for  every  500  tons  in 
excess  of  2,800  tons.— Ttjeneb  &  Co.  v.  Banna- 
tyke,  C.A. ;  91  L.  T.  618. 

7.  Charter-party-^Lay  days— Fractions  of  a  day— 
Sundays — Ddays  caused  hy  ballasting — Demurrage, — 
By  the  terms  of  a  charter-party  the  ship  was  to 
discharge  a  cargo  at  a  stipulated  rate,  at  which 
rate  the  cargo  could  have  been  discharged  in  29 
and  ^  days.  On  two  Sundays  cargo  was  in  fact 
discharged.  Part  of  the  time  allowed  for  dis- 
charging was  occupied  in  ballastinff  the  ship. 

Held,  that  the  charterers  were  entitled  to  tmrty  lay 
days  hi  which  to  discharge,  that  the  two  Sundays 


were  not  to  be  counted  as  lay  days,  and  that  the 
time  occupied  in  ballasting  was  not  to  be  exoluiei 
from  the  time  allowed  for  disch^r^u^r* — Houlder 
Bbothb&s  v.  Weie,  K.B.D.  ;  [1905]  2  K.  B.  267  ; 
74  L.  J.  K.  B.  729 ;  92  L.  T.  861. 

8.  Charter-party — Previous  verbal  representation 
as  to  carrying  capacity  of  vessel — Breach  of  warranty. 
— During  negotiations  for  the  chartering  of  a 
vessel  the  owners'  agents  represented  that  the 
vessel  had  carried  a  certain  quantity  of  cargo.  Tue 
charterers  acted  on  the  representation,  which,  (in 
fact,  was  untrue,  and  enterMl  into  a  chtrter-party, 
containing  no  reference  to  the  previous  cargo. 

Held,  that,  the  representation  being  untrue,  the 
ohsrterers  could  recover  as  for  br«aoh  of  a  collateral 
verbal  warranty. — Hassan  v.  Rxtnodcan,  K.B.D. ; 
91  L.  T.  808. 

9.  Charter-party — Sub-charter — Lien  for  freight-^ 
Bill  of  lading— Notice  of  charter-party.— l^otioe  of  a 
charter-party  given  to  a  shipper  hat  not  the  effect 
of  incorporating  into  the  bill  of  lading  any  terms 
inconsistent  with  it,  which  the  captain  was  not 
bound  to  embody  in  it. 

Therefore  a  slupowner  is  not  entitled  to  a  lien 
for  freight  payable  under  a  time  chartar  on  goods 
shipped  by  a  person  not  a  party  to  that  charter, 
whose  goods  were  carried  in  the  ship  under  a  sub- 
charter  and  bill  of  lading. 

Judgment  of  the  court  below  affirmed. — TUANEB 
V.  Haji  (jK>olah  Mahomed  Azam,  P,C.  :  [1904] 
A.  C.  826 ;  74  L.  J.  P.  C.  17 ;  91  L.  T.  216. 

10.  Charter-party  —  Sub-charter-party  —  BiU  of 
Uiding— Contract — Shipowner's  lien  ftr  unpaid  hire 
— Hire  accruing  due — Withdrawal  of  ship — Pay- 
ment of  hire.— When,  a  ship  is  chartered,  the 
charter-party  being  in  the  ordinary  form  and  not 
amounting  to  a  demise  of  the  ship,  and  subse- 
quently the  ship  is  sub-chartered  for  a  single  voyage 
and  bills  of  lading  are  signed  by  the  captain  in  re- 
spect of  cargo  carried  on  that  voyage,  the  contract 
contained  in  the  bills  of  lading  is  a  contract  with 
the  owner  of  the  ship.  The  owner,  or  the  captain 
as  his  agent,  is  entitled  to  collect  the  bills  of  lading 
freight,  and  to  deduct  from  it  any  charter-party 
hire  then  owing,  aocounticg  for  the  balance,  if  any^ 
to  the  sub-charterers.  The  rights  of  the  parties 
are  the  same  if  the  freight  is  coUected  by  the  ship's- 
agent,  appointed  by  the  sub-charterers,  he  being 
for  this  purpose  either  the  agent  of  the  owner  or 
the  agent  of  all  parties. 

Marquand  v.  Banner,  (1856)  6  E.  &  B.  232,  dis-» 
tinguished. 

A  shipowner  is  not  entitled  to  exerdse  a  lien  on 
freight  in  the  hands  of  the  shift's  agent  for  charter- 
party  hire  not  due  but  accruing  due  at  the  time^ 
the  lien  purported  to  have  been  exercised. 

Where  a  charter-party  provides  that  hire  is  to  be 
paid  half -monthly  in  advance,  and  that  in  default 
of  payment  the  owner  may  withdraw  the  ship  from 
the  service  of  the  charterer  without  prejudice  to 
any  claim  the  owner  may  otherwise  have  against 
the  charterer,  if  the  owner  withdraws  the  ship  in 
the  middle  of  a  half-month,  he  is  only  entitied  to 
be  paid  hire  in  respect  of  that  portion  of  the  half- 
month  during  which  the  ship  was  in  the  service  of 
the  charterer.— Wbhnee  v.  Dene  Steak  SHippiNa 
Co.,  K.B.D. ;  [1905]  2KB.  92;  74 L. J.  K.  B.  650. 

11.  Collision — Both  to  blame — Appeal — Costs. — 
Where  one  vessel  has  been  held  alone  to  Uame  for 
a  collision,  and  there  is  an  appeal  by  the  owners 
of  that  vessel  solely  on  the  ground  that  both  vessels 
were  in  default,  and  the  appeal  is  allowed,  the 
appellants  are  entitied  to  the  costs  of  the  appeaL 

The  Lebanon  v.  The  Oeto,  14  App.  Cas.  670,  3a^ 


W.B-Dig.  187,follow«d.^'*LoKDOF,"  The,  ilA^^ 
419 ;  [1S0.>]  P.  1S2  ;  74  L.  J.  P.  71, 

12.  CoUi3ion—Both  to  bifime—Dimmon  of  loss-— 
J9<am*n  drowned  —  Paymmia  to  rtlativti  —  Claim 
u^aifui  oihtr  ihip  /gt  hul/  paymtnti.—BGAm^n  on 
boBf  d  &  Spanish  ship  were  drowned  in  a  oollition 
with  anotbor  ihip^  and  the  Spauirh  BhipowoerB 
were  compelled  by  Spanish  law  without  proof  of 
negligence  to  make  pay  men  U  to  the  ralativei  of  the 
B«a»en.  The  action  aiieing  out  of  the  collision 
waa  iettled  on  the  basia  of  both  ihipa  beiag  to 
blame.  Under  the  Admiralty  rule  of  diriiion  of 
lC8H  the  Spanifh  shipownera  claimed  to  recover 
from  the  owners  of  the  other  ihip  half  the  amount 
of  thesd  payment  a. 

Held,  that  the  claim  muat  be  rejected,—"  Cmm,'* 
The,  I\D.  d^  AdJKi  74  L.  J.  P.  106. 

13,  CdUHm^Vrmiing  vts$eU^ArU*  19  on«?  22 
Mules  for  Frtvtntuiff  C^Umom  at  Sta— River  Iluml^fr. 
—The  plaintiffs'  veaael  was  proceeding  up  the 
Hnmber  on  the  Btarboard  aide  side  of  the  channel 
between  the  Bull  and  the  Cleeneea  buoys  on  a 
couroe  K.W.  magnetic,  making  about  eight  knota* 
The  defendanta*  ^esael  waa  outward  honnd,  and 
making  about  ten  knota  over  the  ground  on  a 
Oonrae  B»E,  by  B,  J  K.  magnetic.  A  collision 
oocnrred  at  a  place  very  close  to  the  Cleeneaa  buoy. 
The  vesaels  approached  gre<-n  to  red,  and  the 
dtfendanta*  vessel  beincr  iammed  up  close  to  the 
buoy  tlTuck  the  plaintiffs'  veBBel  oo  the  atarhoard 
side  about  thirty  feet  abaft  the  fctern,  doing 
ccnsiderable  damage. 

The  Court  held  that  the  facta  of  the  case  showed 
that  both  vessels  were  to  hlftme.  It  considered 
that  the  croBHiDg  rule  ought  to  be  obaerred  in  that 
locality,  and  therefore  the  plainbffa'  vesael  ought  to 
have  kept  her  course  and  speed,  and  that  the 
defendants*  veweJ  ought  not  to  have  attenipttd  to 
croiB,  but  should  have  stopped  her  engines  and 
reversed.— -Ahhton;"  The.  RD.  tt  Ad.D.,  639; 
[190o]  P.  21 ;  74  L.  J.  P.  28  ;  92  L.  T.  811, 
14*  CoUUion^Fof^  gignal  forvmrd  of  ht^m—Dtdif 
to  itop  tiigines — Et^ulatxom  for  Prct'etiUng  CvIlisionB 
ai  Bea^  1897*  arL  16.— Two  Btearo  veBaela,  pro- 
oaeding  in  oppOBita  directions,  came  into  collision 
during  a  dense  fog  off  the  coast  of  Portugal. 
Those  in  charge  ci  the  plaint  iff  b*  veaael  did  not 
•'  atop  her  engines  "  in  accordance  with  article  16 
of  the  Regulation  a  for  Preventing  ColHBiona  at  Sea, 
on  "heating,  sppareotly  forward  of  her  btamj  the 
fog  signal  of*'  the  defendante'  veiseli  hecauae 
another  vesael  waa  sounding  her  whistle  apparently 
on  the  port  quarter  and  overtaking  her;  whilst 
thoie  in  charge  of  the  defendanta*  vessel  alleged 
that  they  did  not  stop  her  engines  on  firat  hearing 
the  whistle  of  the  plaintiffs'  vessel  because  two 
other  vessels  sonnding  their  whistles,  one  on  each 
bow,  helped  to  aacertaio  the  position  of  the  defend- 
ViW  veaie),  which  was  a  long  way  off,  and  as  soon 
as  the  whistle  was  distinctly  made  out  to  be  on  the 
itarboard  how  the  engines  were  stopped. 

Held»  by  Gorell  Barnei.  J.i  that  both  vessels 
were  to  blame^  aa  both  had  infringed  the  positive 
direeUona  aa  to  stopping  the  engines  con  tamed  In 
article  16.  In  the  case  of  the  plaintiff^i'  vestal  it 
would  have  been  incumbent  on  the  alleged  over- 

*  taking  vessel  to  have  stopped  when  she  heard  the 
wbiitle  of  the  plaintiffs'  vessel  indicating  that  she 
vras  stopped,  so  that  any  danger  would  have  been 
averted.  In  the  case  of  the  defendants'  veaael^  as 
distance  and  bearing  cannot  be  at  once  dcffnitely 
determined  in  fog,  it  waa  no  excuse  tor  a  breach  of 
the  rule  that  the  whistle  of  the  other  vessel  waa 

,  heard  appaiently  a  long  way  off.— '*  Britanj^ia,*'  ( 
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Thi,  P.D,  ^  Ad.D,  \  [1905]  P,  98  j  14  H  J 
92  L,  T.  534, 

15.  Cdlimn— Harwich  Bailout--* 'tmpuli^^ 
ffje.— The  defendant*'  veoal  waa  horaght 
Harwich  Harbour  and  brought  to  anohoMft 
proper  place  by  a  properly  licensed  pfllot, 
pilotage  thns  far  being  admittedly  oompsiiSi^ 
The  vessel  while  being  brought  from  her  sochwt 
to  her  berth,  and  stilt  in  chwge  of  the  fttloi, « 
damage  by  oolliding  with  the  plaintiff's  fsiiiL  B 
appeared  that  there  was  a  custom  recognised  hf  i* 
Trinity  House  of  giving  the  pilot  further  r^nrnfim- 
tion  for  berthing  his  veaaeJ  if  he  brougkhaa 
from  an  anchorage,  and  it  was  contended  IksU 
was  manifest  that  the  compuliOry  pilotift 
at  the  anchorage. 

The  Court  held  that  the  compnltory  plotiflt  Al 
not  cease  when  the  vesBel  was   brought  to  iM*^ 
but  was  continning  at  the  time  of  the  ooUiMttf 
that  the  defendants  were  not  liaUe.- "  Otl  Bm 
The,  FD.  dc  Ad  J).  590  ;  [1905]  P.  52 ;  74  L  l?^ 
U ;  92  L,  T,  807, 

16,  UoUUion^ Injured  ihip  damned  &y  <»*^ 
cMmmi—Ship  dry  dxKktd  f^ft  nepairi— Jjg*^ 
mtxki  f/  fzprtiaes  i>J  dry  docking.—  The  pliinoir  m 
was  injured  by  a  collision  with  linotber  •hip.tffl 
the  owners  of  the  latter  ship  admitted  tiahihtyi^s 
50  per  cent,  of  the  damage  auHtained  It  w* 
neceisary  to  dry  dock  the  plain tiflft'  *hrp  to  i^» 
the  damage"  caused  by  that  coUiaion.  Bd^gt^w 
ship  wai  taken  into  dry  dock  aha  recdiid  tewr 
injurtea  throngh  collision  with  the  defendtaw 
for  which  the  defendants  admitted  hakO* 
was  neoeseary  to  dry  dock  the  plain  tiffi' 
ordf  r  to  repair  the  damage  caused  b?  the 
collision.  The  ship  wai  taken  into  ^  d«« 
both  seta  of  damage  were  repaired  at  Ifci  «•• 
time.     The  time  occupied  in  repairing  tht 

cauted  by  the  first  collision  connderahly  i      , 

the  time  occnpied  in  repairing  the  datniit  «*■ 
by  the  seoond  collision,  and  the  ihip  ««  ** 
detained  in  dock  longer  than  it  would  i^**^ 
detained  if  the  damage  can^d  by  the  flrft  wW"* 
had  alone  to  be  repaired,  ^ 

Held,  upon  the  authority  of  Marine  ^"■•^.J 
V.  C^ina  Trampaeific  Steavnship  Uo,fZ^^**-^ 
11  App.  Csa,  673,  that  the  plaintifis  Wf  w« 
to  recover  from  the  defend  an  ta  a  propoftieai^fjn 
—mzt  one -half — of  the  expenses  of  dry  d'^*^!** 
ihip  during  tho  time  that  the  damage  etmmn 
the  second  colliiion  was  being  rcpaitad, 
they  were  not  entitled  to  recover  any  Ml 
demurrage.- '*Havjiesham  Q&U«as.*'  1*% 
675. 

17*  CoUUim^limiUition  of  liaiaH^^I^t^^ 
or  ptrmfttat  iftjury— Proof  of  QWrwrMp  ^  *■ 
cf4/tsiof^— Where  the  owners  of  a 

limit  their  liability  in  respeot  of  a  ^ 

tbe  provimons  of  the  Merchant  8hippiii|M^ 
(57  &  58  Tict.  c  60),  bh.  303,  504,  and  tfiafiMllJ 
in  support  of  their  claim  is  givan  by  iwy^*^ 
aflSdavit  as  to  whether  lo«fl  of  hfaot  P**'~Wj 
was  occasioned  by  the  coHtiion  ihoald  1»aa*5 
some  peraon  having  knowledge  of  tha  twi^  •■ 
the  certified  copy  of  the  regiater  P'JSP^ 
ownerahip  of  the  vessel  ehonld  baaownM^ 
of  the  regiater  at  the  date  ol  th#  uil""** 
-  EoBaLYN,"  Thb,  F.D.  tt  Ad.B. ;  ni^T  ITI. 

18.  Vdlhim—Pradke—Aciiom    in 
Foreign    piainUff$  —  Cmntepdaim  ^  i— -    - 
damages^^AdmiruUy  Court  Ad^  18$1  (t^  f^^' 
c.  10),  s.  H-Jt*dimtur€  Ad,  1S73  (3e  ^  11  ^ 
mi  a.  24,  iuh-mtioM  5,  7.— The  fowlgar— 
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ft  tug,  aiink  in  oolliiion  in  the  Kngliah  Obannel 
with  a  British  yeasel,  brought  an  adfiiiralty  action 
in  perBonam  against  the  owners  of  the  British 
▼f  sM,  who  appeared,  connterdaimed,  and  applied 
that  all  prooeeaiogs  in  the  action  might  be  ordered 
to  be  stayed  until  the  foreign  plaintiffi  gave 
seooritr  for  damages  under  the  connterolaim. 

Held,  by  the  Court  of  Appeal  (Collins,  M.B., 
^nd  StirUng,  L.J.)»  affirming  the  decision  of 
<}oreU  Barnes,  J.,  that  there  was  no  jurisdiction  to 
make  the  order,  either  under  tiie  special  powers 
conferred  on  the  Adoiiralty  Court  by  section  34  of 
the  Admiralty  Court  Act,  1861,  or  under  the  general 
4>owers  of  the  courts  of  law  and  equity  kept  iJive, 
and  conferred  on  the  High  Court  and  uie  Court  of 
Appeal,  by  sub-sections  5,  7  of  section  24  of  the 
Judicature  Act,  1873.— <*  James  Wbstoll."  Thb, 
O.A. ;  [1905]  P.  47 ;  74  L.  J.  P.  9 ;  92  L.  T.  150. 

19.  CcUiiian — Queenstoum  Harbour  —  BegtdaUmu 
Jor    Preventing    Colluums   at   8ea,  art,    25. — The 

entrance  to  Qaeenstown  Harbour  must  be  deemed 
to  be  a  narrow  channel  within  the  meaning  of 
•rtide  25  of  the  Begulations  for  Prerenting 
-Collisions  at  Sea.— <*  Glenoabiff,"  Ths.  P.2>. 
^  Ad.D.,  537 ;  [1905]  P.  106;  74  L.  J.  P.  90. 

20.  CoUiiwn— Begulations /or  Preventing  Collieiona 
'<it  Seoy   1897,   art.   25—'^  Narrow  cAawfirf."--Pour 

Ted  conical  li|fhted  bouys  having  been  placed 
.  mpproximately  m  the  central  line  of  Sea  BecMoh,  in 
the  Biver  Tnames,  to  mark  the  northern  lide  of 
the  deepest  water,  a  collision  occurred  between  the 
3))aintiff«'  yessel,  which  was  proceeding  up,  and 
the  defendants'  Tessel,  which  was  coming  down  the 
•river,  the  oollision  occurring  on  the  plainti£Eli' 
starboard  side  of  the  channel  thus  marked. 

The  Court  held  that  the  defendants  were  in  fault, 
inasmuch  as  the  four  red  conical  lighted  bouys 
indicated  a  "  narrow  channel "  between  them  and 
the  buoys  to  the  south  of  them,  within  the  meaning 
of  article  25  of  the  Begulations  for  Preventing 
'Ck>llisions  at  Sea.— •*  Gustapsbebo,"  The,  P.D.  <fc 
uid.D.,  350;  ri905]  P.  10;  74  L.  J.  P.  42;  92 
li.  T.  630. 

2 1 .  CoUiaion — Steam  ve$$el  trawling — Fog  signals — 
Duty  of  vessel  in  fog  to  stop  on  hearing  whi^  for  ward 
of  the  heamT— Regulations  for  Preventing  Collisions  at 
iiea,  1884  and  1^91— AH.  10  (g),  1884— ^rt«.  9  (g), 
15,  16, 1897.— A  steam  vessel  trawling  in  a  fog,  and 
alleged  to  be  sounding  the  fog  signals  prescribed 
l>y  article  15  for  a  steamship  under  way  m  a  fog — 
namely,  a  prolonged  blast  at  intervals  of  not  more 
than  two  minutes— came  in  oollision  with  a  steam- 
ship under  way. 

Held,  that  the  trawler  was  to  blame  for  the 

ooUision,  for  article  9  {jg)  applied,  and  that  the 

trawler  should  have  sounded  a  foghorn  and  rung  a 

•bell  iJtemately  at  intervals  of  not  more  than  two 

.minutes. 

The  steamship  colliding  with  the  trawler  had 
beard  the  whistle  of  another  vessel,  not  the  trawler, 
said  had  not  stopped. 

Held,  that  there  was  no  obligation  on  the  steam- 
ship to  stop,  from  whether  the  whistle  proceeded 
from  the  trawler  or  not,  it  was  heard  abaft  the 


Semhle^  the  steamship  would  have  been  held  to 
blame  for  not  stopping  if  the  whistle  heard  had 
been  forward  of  the  beam,  even  thouffh  the  whistle 
beard  did  not  proceed  from  the  vessd^coUided  with. 
— "  London,'^  The,  P.D.  A  Ad.D. ;  [1904]  P.  855 ; 
73  L.  J.  P.  125;  91L.T.  327. 

22.  CoUision — Substituted  expense — Compromise^ 
.M^asonableness  of  compromise — Loss  arising  out  of 


€dlision.^A.  collier  steamship  chartered  by  the 
^aintiffi  to  carry  a  cargo  of  coal  from  the  T^yne  to 
Cbpe  Town  came  into  ooUision  with  a  steamship  of 
the  defendants  and  put  into  the  Thames  for  repairs. 
An  agreement  was  entered  into  between  the 
pi^fSh  and  the  owners  of  the  collier  by  which 
the  vovage  was  to  be  abandoned,  the  cargo  was  to 
be  sold,  and  a  sum  of  money  was  to  be  pidd  by  the 
plaintiffs  to  the  owners  of  the  collier  as  a  "  substi- 
tuted expense*'  in  lieu  of  the  estimated  greater 
ezoense  of  storing  the  cargo  during  the  repairs  and 
reshipping  it  after  the  repairs  had  been  effected. 
Both  vessels  were  held  to  blame  for  the  collision, 
and  the  d«fendants  paid  the  owners  of  the  collier  a 
half  of  the  damage  sustained  by  them.  The  plain- 
tiffs then  issued  a  writ  against  the  defendants  and 
claimed  a  half  of  the  sum  paid  by  them  as  a  sub- 
stituted expense.  No  part  of  this  daim  had  been 
dealt  with  in  the  proceedings  between  the  two 
vessels. 

Held,  that  the  plaintiffi  were  entitled  to  recover 
the  sum  claimed. 

Jndgment  of  BackniU,  J.  (52  W.  B.  672,  [1904] 
P.  202),  reversed.— *<  Minkbtonka/*  Thi,  C.A., 
521. 

23.  Collision  —  Tow  and  vessel  at  anchor— Negli- 
gence  of  tug — Damage  to  cargo  in  tow--' Action  by 
cargo  owner  against  tug  and  tow  owners — Control 
between  tug  and  tow --Indemnity  of  tug  owner  by  tow 
owner, — A  barge  in  tow  of  a  tug  came  into  collision 
with  a  barge  at  anchor.  The  collision  was  caused 
by  the  negl^ence  of  those  on  the  tug.  The  cargo 
on  the  barge  which  was  being  towed  was  damaged. 
The  cargo  owners  brought  an  action  for  tort  against 
both  the  barge  and  tug  owners  for  the  damage, 
and  also  brought  their  action  against  the  barge 
owners  alternatively  for  breach  of  contract  to  carry 
safely  and  deliver  the  cargo.  In  that  action  the 
claim  of  the  cargo  owners  against  the  owners  of 
the  barge  was  dismissed  with  costs,  but  the  owners 
of  the  cargo  recovered  against  the  owners  of  the 
tug  in  tort,  with  costs,  and  the  tug  owners  were 
also  ordered  to  pay  to  the  cargo  owners  the  costs 
of  the  cargo  owners'  unsuccessful  action  against 
the  barge  owners. 

The  tag  owners  had  contracted  to  tow  the  barge 
on  the  foUowing  terms :  <*  Thev  will  not  be  answer- 
able for  any  loss  or  damage  which  may  happen  to 
Any  barge  or  its  cargo  while  in  tow,  however  such 
loss  or  damaffe  may  arise,  and  from  whosesoever 
fault  or  defaiUt  such  loss  or  damage  may  arise,  and 
the  services  of  their  tugs  must  be  understood  and 
agreed  to  be  engaged  upon  the  terms  that  they  are 
to  be  hdd  harmless,  and  indemnified  from  any  such 
loss  or  damage,  and  against  the  faults  or  defaults 
of  their  servants  or  any  daim  therefor,  by  whom- 
soever made.  And  Uie  customers  of  the  said 
Gaselee  &  Sons  undertake  and  agree  to  bear, 
satisfy,  and  indenmify  them  accordingly."  The 
tug  owners  daimed  to  be  indemnified  by  the  barge 
owners  for  the  damages  and  costs  which  they  had 
paid  to  the  cargo  owners. 

Hdd,  that  Uie  barge  owners  were  liable  under 
the  contract  to  indenmify  the  tug  owners  even 
against  tAie  results  of  the  tug  owners'  negligence 
and  that  the  barge  owners  should  pay  to  the  tug 
owners  the  amount  of  the  damages  and  costs 
recovered  by  the  cargo  owners  from  the  tug 
owners,  induding  the  costs  naid  to  the  barge 
owners  by  the  cargo  owners,  and  which  the  carso 
owners  had  in  ti^e  first  instance  recovered  frmn  we 
tu£  owners.—"  Millwall,"  The,  P.D.  S  Ad,D. ; 
[1905]  P.  155 ;  74  L.  J.  P.  13 ;  91  L.  T.  695. 

24.  Collision— Tug  and    tow— Pilot  cutter  lashed 


156 


S/*t;^. 


DIGEST. 


*%^.  156 


ahftffiuh  tfiW—Buiy  &f  vtutl  afcn^aifZ^.— While  a 
iuliug  ship  in  tnw  of  two  tugs  waa  proceeding 
down  til  a  Rriatol  Channel  with  a  pilot  cttttrr  waiting 
to  take  off  the  pilot  bsliecl  aloBpide^  a  colHsioti 
occurred  witb  a  ediooQer,  whereby  the  cutter  waa 
■uuk, 

Ht-ld,  that  while  the  tugi  were  to  blame  forhaviog 
infrioged  the  oolH»ion  regulation  whioh  directed 
them  to  avoid  erosalDg  ahead  of  the  achnonefj  thone 
on  board  the  cutter  were  not  emancipated  from  the 
duty  of  keeping  a  good  look-out  and  takiosr  &U 
reaaonahlo  and  proper  atepi  to  avoid  a  colhaiou, 
aud  ther4^for««  tho  cutter  was  aUo  to  blame* — 
"Habvkst  Home/* The,  V,A.;  [1905]  P,  177;  74 
L,  J.  P.  6a. 

25.  OtiUiaion — Tyna  Nai^igation  Eulea^  Nos.  21  and 
22*^Eule  21  requirea  that  **  every  veaael  wh«ii 
under  way^  and  ri*quiring  to  paea  over  a  part  of  the 
chat) ml  which  IB  not  within  that  half  reserved  for 
ita  iiavjgation,  for  the  purpose  of  pfoofediug  to  or 
from  any  landings  mooring,  or  other  place,  shall  be 
nftTigated  boss  to  taute  no  obatruotion,  injury,  or 
dwmage  to  any  other  veaael;  and  every  vesflel 
continuinft  ite  navigatioii.  alter  reaching  auch 
landing,  mooriog,  or  other  place,  shall  be  navig'ited 
&a  Boon  aa  practicable  to  the  Bide  of  the  river  Bpecified 
as  the  proper  side  for  ita  navigation »  and  ao  a«  to 
oanae  no  oba'rucuoUp  itjuij,  or  damage  to  any 
other  veiaeL"  Eule  22  provides  that  "  every  veaael 
croaaing  the  river,  and  ever;  veaael  turning,  »hall  be 
navigated  ao  aa  not  to  canae  obatruoUon^  injury,  or 
damage  to  any  other  veesBl.*' 

The  Court  held  that  what  the  aubatance  of  the 
two  rules  jndio%ted  was  that  the  orosning  vessel 
must  he  ao  navigattd  aa  sot  to  cause  ohatructioa  to 
another  vass4»L  In  other  words,  the  croesing  f  eea«l 
may  cross  if  there  is  time  and  opportunity  to  do  eo 
without  hamperlDg  another  veaael,  and  that  another 
veaael  which  tees  a  vessel  about  to  croea  muit  act 
reasonably  with  regard  to  that  eroasing  veaiel,  and 
if  the  crossing  vesa«?l  requirea  a  little  more  room  to 
aaiist  her  in  cronaing  auch  more  room  muat  be  f^iven. 
— **Skipsea.,"The,  P.D.  &Ad.D.,5'3S;  [1905]  P, 
32 ;  U  h.  J.  P.  34, 

26,  Crimping  —Foreign  sA ip — Un auth orized  person 
going  on  board— Foreign  ship  arriving  at  British  porfj 
though  not  at  end  of  voyage — "  Mnd  of  their  voyage^* 
— Ordtr  in  Council — Merchant  Shipping  Act,  1894 
(57  <£  58  Viet,  e.  60),  «,  218,  21 9. ^Section  218  of 
the  Merchant  Shipping  Act,  1S94,  makes  it  an 
o^ence,  where  a  ship  is  about  to  arrive,  is  arriving, 
or  has  arrived  at  the  end  of  her  voyage,  for  any 
unathorized  person  to  go  on  board  the  Bhip,  with- 
out the  perniiaaion  of  the  maater,  ^'  before  the  sea* 
men  lawfully  leave  the  ship  at  the  end  of  their 
engagement  or  are  discharged^';  and  aection  219 
enablea  the  Crown,  where  an  arrangement  has  been 
made  between  thta  country  and  a  foreign  cotmtry 
whose  government  ia  desirous  that  the  provisions  of 
sectian  218  should  apply  to  unauthonzed  perBona 
going  on  board  ahipa  of  that  foraigit  country  within 
the  British  territorial  jurisdiction,  by  an  Order  in 
Council  to  order  that  those  proviBiona  shall  apply 
to  the  shipB  of  that  foreign  country,  and  have  effoat 
'*  aa  if  the  shipa  of  that  country  arriviDgt  about  to 
arriTt,  or  having  arrived  at  the  end  of  their  voyage, 
wira  British  ships*" 

Held,  that  a  foreign  ship  to  which  the  above 
proviaionB  have  been  applied  by  an  Order  in 
Council,  arrives  at  the  end  of  her  voyage  within 
the  meaning  of  the  aection  and  comes  within  the 
above  provifiiona,  when  in  the  coune  of  her  voyage 
she  arrives  at  any  Britiab  port,  although  that  may 
not  bft  the  end  of  the  voyage  loi  whldi  the  crew 


Bigned  artiolea.— BoAHiJ  OF  Trade  i*.  lift^eiiR, 
K.B  D.  I  [1904]  2  K,  B,  859;  T3  L.  J.  !L  R  m; 
91  L*  T*  493. 

27.  Juriidiction^  Aciion  to  rem  — i^  teid  ^ 
privak  person-- Action  agaitist  proctrds  cf  mk,-~ 
Where  property  which  might  have  Ven  tht  loi^ 
j*^ct  of  en  action  in  reTti  under  Admiraltjf  jariaiik- 
lion  baa  been  sold  by  a  private  person,  th«tr«it  so 
right  of  action  in  rem  against  the  proceed*  of  ph 
in  the  hands  of  such  person,-^"  Optima,"  Tb^ 
FD.dAd,D.;  74  L  J.  P.  9*. 

28*  Mortgage  */  ship—M&rtgagortin  pmmim^ 
Contrnct  impairing  the  Becuritjf — Charkr'faft§  fit 
earriage  of  contraband  <j/  nMtr — Dehmdare  trwd^£ 
Wbere  mortgsgom  in  posaeseion  of  a  thip  «aMi 
into  a  charter-party  by  which  she  wai  chartMii 
for  the  carriage  of  contraband  of  war  to  a  pflft  al 
one  of  two  belligerent  states ,  whiidi  wooli  kvol« 
great  rifrk  of  her  capture  by  the  other  b«Hii««t» 
and  the  ahip  was  not  insured  against  such  dib. 

Held,  that  the  mcrtgageea  w^re  entitM^* 
d eel B ration  that  the  charter- patty  was  notysdi^ 
on  them  on  the  ground  that  it  imp-dred  tbenMB^ 
although  the  ahip  had  sailed  witn  her  oatfSOaii 
voyftjre  under  the  chiirter-p*rtf , 

Colhm  V,  Lamport,  (1864)  4  D.  J.  4  &» 
foHowf^d* 

The  rehic  King,  [1894]  P.  175,  dis©aiaid.-l4f 

aUAItA3?TEa  AND  TEPaX  SOCIETY  V.  EUISUJ  B4rt 

FOB  FoKEJQPr  Tradb,  CA.;  [1 90a]  I  K.  BUH 
74  L.  J.  K.  B,  577  ;  92  L,  T.  435. 

29*  NeceAsarifS — Dishursemeuta  h^  fnadiT^Mf 
exchange — Mtrchant  Shipping  Act^  18^  (57  i  *J 
VicLc.  6(J}i  BS.  167-742.— A  master  delmdai,** 
lost,  an  action  on  a  hill  of  exchange  gt««CL  l^li* 
for  necesaaries  supplied  to  his  ahip,  whicb  bw  Wl 
dishrinoured  by  his  owners. 

The  Court  held  that  in  the  drcumatanoaiof  it 
case  the  coats  of  the  action  incurred  hf  the 
were  not  liabilities  properly  incnrrt d  on 
the  ship  within  the  meaning  of  a»otioa  16' 
Merchant  Shipping  Act,  1894  (57  &  58  Twt. 
inasmuch  as  the  defence  did  not  apptar  to  tt 
reason  ably  necessary  in  the  interest  of  tbswif^ 
"Elhyille/'  Thi  F.D.  ii'  Ad.D,,  287;  [ttMjF* 
422  ;  T^  L.  J,  P.  120  ;  91  L,  T.  330.   • 

30.  Offence— Going  on  hoard  ghip  ol  end  ^  "if^ 
withmU  tmthority — LiahilUff  to  six  fmmih**  •'Vjj" 
ment^Offente  to  be  "proflrcaW  ^limmiifiJy*— ^jjF 
to  trial  fry  Jury ^ Merchant  Shipmng  Ad,  ISW  i*^  • 
58  Viet.  e.m\  «s.  218,  680.  suh-i^fifm  1  (b)— ^1111*! 
Jurisdiction  Ad,  1879  (42  t£  43  Fid.  c  49),<Jt- 
Section  680,  sub  section  1  (ft),  of  th«  Itot^ 
Shipping  Actt  1894,  prpvidea  that  an  offtco*"* 
the  Act  made  punishable  with  imp  rts aumffit  l«r* 
term  not  exceeding  wx  months,  or  by  a  ^^^^ 
exceeding  £1CHI,  **  ahall  be  prt^aecuted  buw®^^* 
manner  provided  by  the  Summary  Joi^i** 
Acts."  ^^ 

Held,  that  this  suh* aection  doea  od  *"*?? 
aection  17  of  the  Summary  Jurisdiction  A<t>Jj^ 
under  which  a  person  charged  before  a  cetfi* 
anmmary  jurisdiction  with  an  ijffence  ia  fiiptc*  • 
which  he  is  liable  to  imprisonment  fof  » J^ 
exceeding  three  months,  baa  a  right  to  ba  W»jj 
a  jury  ;  and,  consequently  *  if  a  pereon  11  <^^7 
under  section  218  of  the  Merchant  Shipping  ^^ 
unlawfully  going  on  board  a  abip  wmoh  oaa  w*^ 
at  the  end  of  her  voyag«,  whereby  hi 
liable  under  that  aeotion  to  a  iao  ool 
or,  at  the  discretion  of  the  court ^  t& 
not  excECH^ing  six  montha,  snch  penan  has 
upon  being  charged  h«fore  the  court  cf 
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juritdiotioD,  to  olftim  to  be  tried  bya  jury. — Rbx  v. 
GoLDBEBa*  K.B.D.;  [1904]  2  K  B.  866;  73 
Ii.  J.  K  B.  970 ;  91  L.  T.  490. 

31.  Practice  —  Jurttdidum  —  Salvage  adian  — 
Counterclaim  for  breach  of  charter-party  — 
JSmbarraeement — Ord.  19,  r.  ^7 —Judicature  Acty 
1873  (36  ik  37  Vict.  c.  66),  m^  16,  24,  eub-eedum  3. 
— ^Tbe  Admiralty  Diyision  bei  joriadiotioii  to 
entertein  a  olaim  in  pereonam  for  damages  for 
breaob  of  a  oharter-party.     ,« 

An  action  in  rem  was  brougbt  in  tbe  Admiralty 
I>lTiston  to  reooTer  remuneration  for  salvage 
senrioes  rendered  by  the  plaintiflf'  yessel  to  the 
defendants'  yessel  when  the  latter  took  the  gronnd 
in  crossing  the  bar  of  the  aver.  The  defendants, 
besides  den3ring  that  any  salvage  services  had  been 
rendered,  connterdaimea  in  personam  against  the 
plaintiA,  who  were  foreigners  resident  abroad,  as 
charterers  of  their  vessel,  for  damages  for  breach 
of  charter-party  in  delay  in  loading  the  defenduits' 
▼essel,  whereby  she  was  too  late  in  croasing  the 
bar.  The  jnoge  having  refused  to  strike  oat  the 
oonnterolaim, 

HcJd,  that  the  jadge  of  the  Admiralty  Division 
had  jorisdiotion  to  lary  the  counterclaim,  and  that 
he  had  rif^htly  exercised  his  discretion  in  refosing 
to  strike  it  ou^.—**  Chbapsidb,"  The,  C.A.,  120 ; 
[1904]  P.  339;  73  L,  J.  P.  117;  91  L.  T.  83. 

32.  Salvage — Agreement  to  render  services  between 
owners  of  salving  and  salved  vessels — Service  begun 
'  be/ore  agreement  entered  into --Independent  right  of 
master  and  crew  of  salving  vfSBel  to  salvage, — ^The 
owners  of  a  vessel  resident  in  Liverpool  learnt  that 
their  vessel  was  disabled,  and  agreed  with  the 
owners  of  a  toff  resident  in  Liverpool,  which  was 
thooght  to  be  m  the  neu;hboarhood  of  the  disabled 
'vessel,  that  the  tog  shonM  tow  the  disabled  vessel 
to  Liverpool  on  the  nsoal  towaee  terms  per  tide ; 
1)ef ore  the  agreement  was  made  or  the  owners  of 
the  tog  conld  communicate  with  the  tog  master, 
the  tag  master  had  picked  np  the  disabled  vessel, 
smd  had  begun  to  tow  her  to  Liverpool. 

In  an  action  for  salvage  brought  by  the  owners, 
master,  and  crew  of  the  tug  i^B;*^st  the  disabled 
vessel,  her  cargo,  and  freight. 

Held,  that  the  owners  of  the  tug  were  bound  by 
the  towaffe  agreement;  but  that  her  master  and 
crew  had  an  independent  right  to  salvage 
remuneration. 

The  Inchmaree,  8  Asp.  Mar.  Law  Oas.  486, 
followed.—**  PRIBSLAND.*^  Thb,  P.D.  &  Ad.D, ; 
[1904]  P.  345;  73  L.  J.  P.  121 ;  91  L.  T.  324. 

83.  Salvage-^ Appeal — Costs — Reduction  of  award, 
— ^The  Ckmit  of  Appeal,  having  reduced  the  amount 
of  a  siJvage  award,  allowed  the  successful  appel- 
lants the  costs  of  the  appeal. 

The  Kilmaho,  16  T.  L.  B.  165,  and  The  Prince 
ZleweUyn,  [1904]  P.  83,  followed. 

The  Gypsy  Queen,  43  W.  B.  359,  [1895]  P.  176, 
not  followed.— *«To80ANA,"  The,  C.A.,  405;  [1905] 
P.  148;  74L.  J.P.  54. 

34.  Seaman — Contract  for  service — Increase  of  risk 
— Carrying  contraband  of  war  —  Termination  of 
voyage  by  capture — *^ Loss  of  the  ship** — Bfght  to 
wages — Damages — Merchant  Shipping  Act,  1894  (57 
A  58  Vict.  c.  60),  s.  158.— A  British  seamen  signed 
ahip's  articles  to  serve  on  an  ordinary  tnding 
voyage  on  a  British  ship  between  ports  in  the  East 
for  two  years,  the  engagement  to  end  at  a  port  of 
discharge  in  the  United  Kingdom  or  certain  ports 
on  the  Continent  of  Burope.  While  the  ship  was 
in  the  East,  after  the  outbreak  of  war  between 
Bnssia  and  Japan,  she  was  chartered  by  the  owners  \ 


ictt  six  months  to  carry  railway  materials  from 
Japan  to  Korean  ports  and  was  captured  by  one  of 
the  belligerents  and  confiscated  by  a  Prize  Court. 
Tbe  owners  knew,  but  the  seaman  did  not,  that 
raOway  materials  had  been  declared  contraband  of 
war.  The  crew  Were  sent  back  to  London,  and 
suffered  hardships  on  the  journey. 

Held,  that  as  the  shipowners  had  broken  the 
agreement  by  altering  the  character  of  the  voyage, 
and  the  ship  was  cai>tured  owing  to  the  wimd 
action  of  the  owners  in  carrying  contraband  of 
war,  the  voyage  was  not  terminated  '*  by  reason  of 
the  loss  of  the  vessel"  within  the  meaning  of 
section  158  of  the  Merchant  Shippinff  Act,  1894, 
and  therefore  the  seaman  was  entitled  to  wages  up 
to  the  date  of  his  arrival  in  London. 

Queers,  whether  in  any  case  the  CMiture  of  a  ship 
conftscated  for  carrying  contraband  of  war  would 
be  included  in  the  wcnrd  '*loss*'  in  section  158  as 
terminating  the  voyage  before  the  date  contemplated 
in  the  agreement.— AusTiir  Fbiabs  Stbam  SHippma 
Co.  V.  Strack,  K.B.D.,m\\  [1905]  2  K.  B.  315; 
74  L.  J.  K.  B.  683. 

SLANDBB:— 

1.  Charge  of  bringing   blackmailing   cution — Ko 

rial  damage — Imputation  of  criminal  offence. — 
accuse  a  man  of  having  brought  a  blackmailing 
action  is  to  use  words  wmch  are  capable  of  being 
understood  by  the  hearers  as  imputing  an  indictable 
offence  to  the  person  so  accused,  and  an  action  for 
slander  is  consequently  maintainable,  even  though 
no  special  damage  be  alleged. — ^Mabks  v.  Samubl, 
C.A.,  88 ;  [1904]  2KB.  287 ;  73  L.  J.  K  B.  587 ; 
90  L.  T.  590. 

2.  Privilege — Ecclesiastical  commission  of  inquiry 
--Absolute  immunity—Pluralities  Act,  1838  (1  ife  2 
Vict.  c.  106),  s,  77 — Pluralities  Acts  Amendment  Act, 
1885  (48  <fc  49  Vict,  c  54),  S,  Z— Practice— Inter- 
rogatories—BigM  to  refuse  to  answer— Alternative 
defences. — ^Where  a  bishop  issues  a  commission  under 
section  77  of  the  Pluralities  Act,  1838,  as  amended 
by  section  3  of  the  Pluralities  Acts  Amendment  Act, 
1885,  to  inquire  as  to  whether  the  incumbent  of  a 
benefice  has  madequately  performed  his  ecclesiastical 
duties,  evidence  given  before  the  commissioners 
comes  within  the  rule  under  which  evidence  given 
in  a  court  of  justice  is  exempt  from  being  made  the 
subject-matter  of  enaction  of  slander.  Therefore 
in  an  action  of  slander,  in  which  the  plaintiff 
complains  of  such  evidence,  the  defendant  cannot 
be  interroffated  as  to  whether  he  spoke  the  words 
complained  of. 

In  an  action  of  slander  the  deftodsnt  pleaded 
that  he  did  not  speak  the  alleged  words,  and  in  the 
alternative  that  if  he  spoke  them  he  did  so  upon 
the  invitation  of  the  plaintiff.  The  plaintiff 
administered  interrogatories  to  the  defendant  asking 
whether  he  did  not  speak  the  alleged  words,  and 
how  and  when  the  plaintiff  invited  him  to  speak 
them.  The  defendant  answered  that  he  did  not 
speak  the  alleged  words,  but  that  he  did  speak 
certain  oUier  words  which  he  set  out,  and  further 
that,  as  tihe  alleged  words  were  not  the  words  he 
spoke,  he  was  not  called  upon  to  answer  the  inter- 
rogatoiy  as  to  how  and  when  the  plaintiff  invited 
him  to  speak  the  alleged  words. 

Held,  that  the  defendant  must  answer  the  last- 
mentioned  interrogatory. — Babbatt  v.  Kbabms, 
C.A.,  356 ;  [1905]  1  K  B.  504 ;  74  L.  J.  K.  B.  318 ; 
92  L.  T.  255. 

SOLICITOR:— 

1.  Costs— Charge  on  property  recovered  or  preserved 
^Solieitors  Act,  1860  (23  <fc  24  Vict.  c.  127J,  s.  28- 
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Joint  Stock  Companies  Arrangement  Ad,  1870  (33  <fe 
34  Viet,  c.  104),  «.  2. — A  limited  oompany  beinff 
nnable  to  meet  its  liabilities,  executions  were  leried 
on  the  company's  proper^  by  creditors,  and  other 
creditors  threatened  actions.  An  extraordinary 
meeting  of  the  company  was  then  held,  and  resolu- 
tions were  duly  passed  to  wind  up  the  company 
voluntarily.  It  was  further  resolved  that  the 
liquidator  should  submit  a  proposal  for  the  recon- 
struction of  the  company. 

A  scheme  of  arrangement,  sanctioned  by  order  of 
the  court,  under  the  Joint  Stock  Oompanies 
Arrangement  Act,  1870,  provided  that  a  new 
company  should  be  incorporated;  that  one  of  its 
objects  should  be  the  acquisition  and  undertaking 
of  the  assets  and  liabilities  of  the  company ;  that 
the  new  company  should  discharge  the  unsecured 
debts  of  the  company  by  allotting  to  the  unsecured 
creditors  fully  paid-up  shares  in  the  new  company 
in  full  discharge  of  their  claims  against  the 
company ;  and  that  the  shareholders  of  the 
company  should  receive  partly  paid-up  shares  in 
the  new  companv.  It  was  also  provided  that  the 
new  company  would  pay  all  the  costs  of  the 
^winding-up  and  of  the  scheme  of  arrangement. 

In  pursuance  of  this  order  an  agreement,  subse- 
quenUy  adopted  by  the  new  company,  was  made 
between  the  liquidator  and  the  trustee  of  the 
future  new  company  whereby  it  was  provided  that 
part  of  the  consideration  payable  by  tne  new  com- 
pany to  the  liquidator  should  be  cash.  The  new 
company  did  not  pay  cash,  and  the  asiets  of  tiie 
company  accordingly  were  not  transferred  to  the 
new  company. 

Held,  that  the  oompany*s  assets  purchased  by  the 
new  company  and  retained  by  the  liquidator  were 
to  be  charged  with  the  costs  of  tue  company^s 
solicitor  which  had  arisen  in  connection  with  the 
winding-up  and  reconstruction  of  the  company, 
the  company's  property  having  been  "recovered 
or  pref  erved  "  through  the  ins^nmentality  of  the 
sohdtor  within  the  meaning  of  section  28  of  the 
Solicitors  Act,  1860  (23  &  24  Vict,  c  12).— (July- 
ton,  Be,  Ch,D.  BahUy,  J. ;  92  L.  T.  223. 

2.  Co$t$ — PoitcoitB — Oral  agreement  to  pay  lump 
Bum — Account  etated — Bill  of  coite. — ^Where  a  w>lioitor 
has  a  bill  of  costs  against  his  client  on  the  one 
hand,  and  Hie  client  on  the  other  hand  has  a  daim 
against  the  solicitor  for  work  done  not  of  a  pro- 
fessional nature,  then  if  the  solicitor  and  cuent 
meet  and  strike  a  balance,  in  favour  of  the  solicitor, 
that  is  not  an  agreement  by  the  client  to  pav  his 
solicitor  a  lump  sum  which  would  require  to  be  in 
writing  within  the  meaning  of  the  Solicitors' 
Bemuueration  Acts. — ^Tubnbb  &  Son  v.  Willis, 
K.B.D.,  348 ;  [1905J  1  K  B.  468 ;  74  L.  J.  K  B. 
365;  92L.T.  412. 

3.  Coste^Puhlic  hody—Bight  to  elect— Practice— 
Taxation^Solicitore*  Bemuneraiion  Act,  1881  (44  <fe 
45  Vict,  c  44)— (?enerai  Order,  Aua.,  1882,  r.  6  —The 
right  of  a  souoitor  under  rule  6  of  the  general  order 
under  the  Solicitors'  Bemuueration  Act,  1881,  to  elect 
to  charffe  according  to  the  old  system  as  altered  by 
Schedule  II.  to  the  order,  instead  of  by  scale,  u 
not  taken  away  by  the  fact  that  his  clients  are  a 
public  body  or  persons  in  a  fiduciary  capacity; 
nor  is  it  the  duty  of  public  bodies  or  persons  in  a 
fidudarv  capacify  to  prevent  their  solicitors  from 
BO  elecansr. 

A  scho<H  board  instructed  a  solicitor  to  act  for 
them  in  the  matter  of  a  purchase  of  a  school  site  for 
£350.  The  solicitor  duly  signified  to  the  board 
his  election  under  rule  6  of  uie  seneral  order  to 
charge  on  the  old  system  as  alteredby  Schedule  IL 


The  board  consented.  The  matter  was  oosiplflled, 
andthesolioitOTsentinabiIlfdr£502s.  On  tui- 
tion the  taxmg-master  reduced  tiie  bill  to  £13,  tk 
amount  of  the  scale  charge  and  disbursenMoti,  nd 
stated  in  answer  to  objections  that  the  sdioolboiii 
being  a  public  body  charged  witii  the  adminiitw- 
tion  of  puUio  f  nnd(s,  were  in  a  fiduoiaiv  poatn, 
and  it  was  their  du^  not  to  employ  a  soliattar  vte 
insisted  on  the  more  expensive  mode  of  payaeBt, 
Held,  that  no  such  duty  was  oast  on  a  psbfie 
body  or  persons  in  a  fiduciary  positioo,  sm  M 
the  DiU  must  be  referred  back  to  be  taxed  aeoodiBf 
to  the  solicitor's  election.— Byans  (A  Soleohok), 
Bb,  Ch.D.  Farwdl,  J. ;  [1905]  1  Oh.  »0;  T4 
I4.J.  Gh.  204;  92  L.  T.  151. 

4.  Co$t$ — Taxaium—BecitaU  in  order  ^Imflid 
authority  of  wife  to  pledge  her  hueham^i  enMt^ 
Divorce  —  Judicial  eeporaHon  —  Alimony  —  Secmi 
divorce  pdition — Matrimonial  Caueee  Ad,  1857  (30^ 
21  Vid.  c.  85),  $.  26.— Section  26  of  the  ICitsMiil 
Causes  Act,  1857,  absolutely  derives  the  wif^froa 
tiiedateof  a  decree  for  judicial  mguaAm,df^ 
right  and  power  to  pledce  her  husband's  sntt  r 
to  contract  on  his  behalfduring  the  ocntinMrion< 
the  judicial  separation,  unless  the  husband  lA  t 


pay  the  alimony  which  has  been  decreed;  sad  ^ 
wife  has  no  power  to  pledge  her  husbsntf  1  fln& 
even  for  necessaries  which  the  aHmony  00^  i^ 


have  been  supposed  to  cover,  and  the  prias^  ^ 
Turner  v.  Bo<£e$,  10  Ad.  &  E.  47,  no  loogsr  appfe 

Decision  of  Warrington,  J.,  reverted. 

The  provision  in  that  seotioii  that  in  ttsMC^ 
a  judicial  separation  the  husband  shall  not  be  liiUi 
in  r«spect  of  any  enj^agement  or  contrast  tb  sBb 
may  have  entered  into,  is  governed  Iff  thsvcdi 
'*  whilst  so  separated  "  in  the  previous  pert  d  tk 
section,  and  refers  only  to  emraaementi  sad  eoi- 


tracts  entered  into  by  the  wife  during  As  npsEi- 
tion ;  and  the  section  does  not  relieve  the  hiwiM 
from  liability  in  respect  of  contracts  propedf  mm 
by  the  wife  on  the  husband's  aooonnt  wbka  ««* 
in  existence  at  the  date  of  the  decree  for  tbsjsw 
separation.  ^^ 

Whether,  where  an  order  for  taxation  Mm 
by  a  soHoitor  under  section  37  of  the  Sdktoif 
1843,  contains  a  spedfic  statement  of  aisyMra 
in  a  particular  transaction,  and  the  disat  goa  * 
under  that  order,  he  can  dispute  thai  isttfi'' 
Qucere. 

In  re  Jonee,  36  Oh.  D.  105,  ooosidaed  m  ^ 
point. 

A  wife,  under  her  implied  aathoritytopM|>kr 
husband's  credit  for  that  purpose,  retainsd  w^ 
for  her  defence  in  a  divorce  suit  oommsDOsd bTk| 
husband  and  also  to  commence  an  adioBol  W** 
against  the  husband  for  her  doflies.  l!hs  i^ 
suit  was  dismissed  with  costs  and  a  jniSkkltt^ 
tion  was  granted  to  the  wile.  Shortly  sfty^ 
the  husbimd  presented  a  second  petitioofor  db«e|^ 
The  wife  then  obtained  an  oraer  tnoESsasi  ■* 
interim  alimony  allowed  her,  and  the  sfllte>^ 
detinue  was  shortly  afterwards  dsoidsd  11  ^^ 
favour. 

The  second  divorce  petition  was  alt6nwrf»j^ 
missed  with  costs  and  an  order  for  pM*** 
alimony  was  also  made.  The  husband  ksd  ov 
paid  the  alimony  as  ordered.  , 

Held  (reversing  the  decision  of  WsniaKtas.  ^ 
that  the  husband  was  not  liaUa  for  thssoilif  r 
second  divorce  petition ;  but(aflteiiingtbsds>*^ 
of  Warrington,  J.)  that  he  was  Habb  for  ■»* 
costs  of  the  detinue  action,  and  also  of  thisiag 
proceedings,  the  latter  being  part  of  iks  |fOfl«^ 
ugs  in  the  first  divorce  petition.-WDi«iS> ' 
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Bunr,  Bb,  C.A.  :  [1904]  2  Oh.  661$;  73  L.  J.  Oh. 
797;  91L.  T.  78a 

5.  Cotis  —  TaaxUion  —  Third  party- — AgreemerU — 
Indemnity-^SoUdtorB  Act,  1843  (6  <€;  7  Vid.  c  73),  «. 
38. — ^A  third  party,  who  hat  agreed  to  pay  the 
ootta  iitoarred  in  an  aotion  of  another  party,  does 
not  by  obtaining  an  order  for  taxation  nnder  seo- 
tion  38  of  the  Solicitors  Act,  1843,  enlarge  his 
liability,  and  cannot  be  charged  with  items  which 
could  mily  be  daimed  by  the  solicitor  as  against  his 
own  client  by  virtue  of  express  instructions. 

In  re  Longhotham  <k  8on$,  52  W.  B.  660,  followed. 

Jndiirment  of  Swiofen  E«dy,  J.  (ante,  p.  315, 
[1905]  1  Ch.  345),  affirmed.—GoHSN  &  Cohen,  Rb. 
CA.,  529;  [1906]  2  Oh.  137  ;  74  L.  J.  Ob.  517 ;  92 
li.  T.  782. 

6.  Lien — Country  eoliciior  and  town  agent — Truetee 
in  hankruptcy — Right  to  production  of  documents  in 
order  to  vouch  hill  of  coete — Waiver  of  lien, — ^The 
town  agent  of  a  country  solicitor  who  has  given 
notice  to  the  country  client  of  his  lien,  has  a  right 
of  lien  upon  all  the  documents  which  have  come 
intolus  possession  during  the  course  of  the  pro- 
oeedings  for  the  whole  amount  of  the  costs  due 
from  uie  country  client  to  the  country  solicitor ; 
and  this  right  of  lien  is  not  waived  because  the 
town  agent  has  acted  for  the  country  client  in 
obtaining  an  order  to  tax  the  country  solicitor's 
bill  of  costs.— JONBS  &  BOBRBTS,  Bb,  CA.Z>.  Joyce, 
J,,  444;  [1905]  2  Oh.  219;  74  L.  J.  Ch.  458;  92 
L.  T.  562. 

7.  Unqualified  person — Carrying  on  proceedings — 
Entering  appearance  as  agent  for  defendant — Motion 
to  attaeh^Solicitors  Act,  1843  (6  <fe  7  Vict.  c.  73).  s. 
2'-8olicitors  Act.  1860  (23  &  24  Fict.  c  127),  s.  26— 
Jttiles  of  tl^e  Supreme  Court,  ord,  12,  rr>  9,  11. — 
Held,  that  giving  notice  of  appearance  as  agent 
on  bdialf  of  the  defendant  in  an  action  was  '*  cari y- 
ing  on  a  proceediog"  within  the  meaning  of 
section  2  of  the  Solictors  Act,  1843 ;  and,  there- 
fore, when  such  notice  was  given  to  the  plaintiffs 

San  unqualified  person,  such  person  was  guilty 
a  contempt  of  court  by  virtue  of  section  26  of  the 
Solicitors  Act,  I860.— Ainswobth,  Bb,  K.B,D,, 
533;  [1905]  2  K.  B.  103;  74  L.  J.  K.  B.  462  ;  92 
li.  T.  652. 

See  also  Trustee,  5. 

STATITTB:— 

Interpretation — Teignmouth  Harbour  Act,  1853  (16 
Vict,  c  xxxvi.),—Th»  word  *'  person,*'  when  used 
In  a  statute,  does  not  include  corporation  where 
the  statute  contains  expressions  that  are  repugnant 
to  that  construction :  Thus,  under  a  statute  pro- 
viding that  tiie  persons  present  at  a  meeting  may 
▼ote»  but  that  a  proxy  shall  not  be  admitted,  a 
oorporation,  though  a  person  in  law,  is  debarrod 
from  voting.^WiLLS  v.  TOZBB,  Ch.D.  Farwell,  J., 
74. 

STOCK  BXOHANGB:— 

1.  Broker — Bankruptcy — Completion  hyjohher  ivith 
hroker*s  customers — Bigl!i  of  jobber  to  sue  broker — 
Stock  Exchange  creditor's  right  to  petition  in  bank' 
ruptcy. — ^Where  a  broker  on  the  London  Stock 
Exclumge  was  declared  a  defaulter,  and  there  were 
due  from  him  to  a  jobber  £986  in  respect  of  the 
purchase  and  sale  of  shares,  and  a  furtiier  sum  of 
£281  paid  by  the  jobber  to  the  official  assignee 
nnder  the  Stock  Exchange  Bules  in  completing  the 
broker's  transactions,  then  the  proceedings  in  the 
Stock  Exchange  liquidation  are  not  a  discharge  of 
the  broker,  but  an  action  is  still  maintainable 
afi^dnst  him  by  the  jobber  for  both  suois  less  the 
amount  of  dividend  received. 


The  judement  in  the  action  is  sufficient  to  sup- 
port a  ban&uptoy  petition  against  the  defaulter. 

Decisions  of  the  Oourt  of  Apoeal  (51  W.  B.  3, 
[1902]  2  K.  B.  653,  and  [1903J  1  B.  B.  216)  affirmed. 
— BiKNDELSSOHN  V.  Batolifp.  H.L.,  240 ;  [1904] 
A.  0.  456 ;  73  L.  J.  K.  B.  1027 ;  91  L.  T.  204. 

2.  D^auUer — Assets  —  Official  assignee — Money 
paid  into  court  by  defendant  in  action  by  defauUer-^ 
Chargina  order  by  judgment  creditor  of  defaulter. — 
The  plamtiff,  who  was  not  a  member  of  the  Stock 
Exc&mge,  recovered  judgment  against  the  de- 
fendants, who  were  memb^s,  in  respect  cf  a  loan 
which  had  no  connection  with  Stock  Exchange 
transactions. 

The  defendants  had  previously  been  declared 
defaidters,  and  the  official  assignee  had  brought  an 
action  in  their  name  to  recover  a  sum  of  money  in 
respect  of  Stock  Exchanp;e  trausactions  from  a 
third  person,  who  had  paid  into  court  a  sum  of 
money  shortly  before  the  plaintiff  recovered  his 
judgment* 

Tliis  money  being  still  in  oourt,  the  plaintiff 
sought  to  obtein  a  charging  order  thereon  in 
respect  of  his  judgment. 

Held  (dismissing  the  appeal),  that,  all  the  assets 
of  the  defaulters  having  been  assigned  to  the 
official  assignee  by  the  operation  of  the  rules  of  the 
Stock  Bxchanee,  the  plaintiff  was  not  entitled  to 
a  charginft  order  upon  the  money  paid  into  oourt. — 
LoMAs  V.  GBA^yxs  &  Co.,  C.A. ;  [1904]  2  K.  B.  557 ; 
73  L.  J.  K.  B.  803 ;  91  L.  T.  616. 

See  also  Bankruptcy,  1;  Gaming,  2;  Partoer- 
ship,  2. 

TBLBPHONE:— 

**  Bestricted  intercommunication  ** — **  Proper  facili' 
ties"— Telegraph  Act.  1899  (62  <fc  63  Vict.  c.  38),  s. 
3  (5) — Telegraph  {Telephonic  Intercommunication) 
Order,  1899.— Where  a  licensee  of  the  Postmaster- 
GtoenJ  providing  public  telephonic  communication 
in  a  defined  area  requeste  another  licensee  to  give 
facilities  for  intercommunication  between  the  sub- 
scribers of  their  respective  systems,  in  the  absence 
of  an  order  of  the  Postmaster-General  prescribing 
the  terms  and  conditions  of  such  intercommunica- 
tion, the  court  will  not  prescribe  any  particular 
method;  but  i(  the  method  insisted  on  l^  the 
party  applied  to  amounts,  in  the  opinion  of  the 
oourt,  to  a  refusal  of  proper  facilities,  the  court 
may  declare  that  the  party  applied  to  has  so 
refused,  and  that  the  other  party  is  entitled  to  be 
afforded  proper  facilities,  and  may  order  the  party 
applied   to   to   irrant  such  fadlities.  —  Swaksba 

OOBPOBATION  V.  NATIONAL  TELEPHONE  Oo.,  Ch.D. 
Buckley,  J.,  505 ;  74  L.  J.  Oh.  449 ;  92  L.  T.  799. 

TBADB-MABE:— 

1.  Begisiration  —  Application  to  remove -^  Fancy 
word  —  **  Tabloid  **  —  Long  user  —  Presumption  — 
Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  & 
47  Vict,  c  57),  s.  64.— In  and  previously  to  1884  B. 
manufactured  and  sold  oompressed  drugs  in  a  solid 
form,  and  of  a  lenticular  or  bi-convex  shape,  and 
had  registered  tiie  word  *< Tablets"  as  a  trade- 
mark in  connection  with  them. 

In  1884  B.  invented  the  word  "Tabloid,"  and 
registered  it  as  a  trade-mark  under  the  Patents, 
Designs,  and  Trade-Marks  Act,  1883,  in  respect  of 
substances  used  in  medicine  and  pharmao^,  and 
had  since  manufactured  and  sold  compressed  drugs 
of  the  same  shape  and  size  as  before  as  *'  Tabloids." 

Held,  that  at  the  date  of  registration  the  word 
"Tabloid"  was  not  descriptive,  and  was  a 
distinctive  fancy  word  not  in  common  use* 

Decision  of  Byrne,  J.,  affirmed. 

When  a  trade-mark  is  impeached  which  has 
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been  on  the  regiiter  for  ft  long  partod,  and  Iibb  been 
openly  »tid  largely  miide  u§e  of,  there  ifl  m  pre- 
flumptioa  tbftt  it  is  proptrly  on  the  T©giater»  and 
the  onus  o£  proof  that  it  wai  impKjperly  registered 
11  on  the  peraon  applying  to  have  it  expuDged. 

In  re  Chea^hrouyh  Mami/adiiring  Cq.*$  Tradt- 
mark  ''  Vaselmt:'  m  L.  T.  Bnp.  6§5.  [1902]  2  Oh. 
1.  folio weip—BuaaouaHS.  WELLCoacK,  &  Co*,  Bli 
(A^.;  [190*}  1  Cb.  736;  73  U  J.  Ch*  474;  91 
L  T  58. 

2.  Word^lnvenUd  ward-^Desariptim^PmUnUj  tfee*, 
^d#,  1883  (46  it  47  Ffcf.  c  57),  «,  64  (1)  (d)  M,  md 
1888  (51  4*-  52  Vid.  c.  30),  «.  lO.^-In  order  to 
detenu iae  what  words  are  proper  ior  registration 
as  trade- marks,  the  court  will  look  at  the  word 
jtseli  in  every  case.  **  Ahflorbinep"  applied  to  an 
abaorhent  medicament,  is  not  an  invented  word  but 
a  variation  of  **  absorb,"  and  has  reference  to  the 
oharaeteror  qoatity  of  tbe  article ;  it  i»  oonsequently 
not  a  proper  word  for  regi  strati  on,— Chbi»TY  if. 
TifPKB,  CA..  U7;  [1905]  1  Ch.  I ;  74  L.  J*  Ch. 
55 ;  91  K  T.  712, 

Bag  also  County  Coort,  4. 

TKAJ>E-KAME:— 

ddverlin7neitt— Imitation.— ^Q  trader  h  justified 
in  taking  the  pecuhar  symbol,  device*  or  mark  by 
which  another  trader  distinguifihet  his  goods  oa  the 
market,  and  so  attracting  custom  to  himself  from 
hit  rival. 

The  appellants  sold  their  goods  in  boxee,  with  the 
name  of  the  article  printed  in  a  partiouUr  manner 
on  a  **  scroll/^  Tbe  respondents  sold  pteciieiy 
atmilar  goods  under  the  same  namet  also  printed 
on  a  similar  scroll,  with  the  addition  of  their 
initials  '*  CBJ*  There  was  no  evidence  that  any 
customers  ware  in  fact  deoeived,  and  after  the 
oommen cement  of  the  action  the  respondents  dis- 
oontitiued  the  use  of  the  sorolL 

Held  (reversing  the  judgtnent  of  tbe  court  below, 
XiOrd  Bobertaon  diaaenting),  that  the  appellants 
vera  entitled  to  an  io junction  to  restrain  the 
reilK^ndants  trom  using  tbe  scroll  in  conneotion 
with  their  goods,  and  to  an  account  of  proiti 
derived  by  tbe  respondents  from  the  sale  of  goods 
ia  boxes  distinguished  by  the  scroll*— WKiMOABTEisr 
t.  Bayeb.  B,L,;  92  11T.51L 

TEADE  UNION  1— 

I,  AppUmtion  of  fund$  io  unanthorit^d putpo^u— 
Action  &y  indiv\du(U  mtmber^InjmidiQn — Form  of 
m-der—Tradfi  Union  Ad,  1871  (34  £35  Vid,  c.  31), 
J.  4,  itih-aedion  3.^ An  action  is  maintainable  by  a 
member  of  a  trade  union  to  restraiu  the  uaion 
from  dealing  with  its  funds  in  a  manner  contrary 
to  its  then  existing  rules.  Such  an  action  is  not 
prohibited  by  section  4,  sub- section  3,  of  the  Trade 
tlnion  Act,  187L 

Dediion  of  the  Court  of  Appeal  ([190a]  I  K.  B, 
308,  51  W,  R.  Dig,  162}  (Lords  Davey  and  Jamei 
of  Hereford  diis^-Dting)  afSrmed,  but  form  of  order 
varied,  —  Yorkshire  Min:kr3'  Assooiatiok  v. 
HOWDEN,  EX.,  667;  [1905]  A,  C.  256^  74 
L.  J.  K.  B.  511  ;  92  L.  T.  70L 

2*  Masttr  and  t^ofkman — Procuring  hrnach  of 
eoTitrad — Jud  cauit  or  €xcme — Malice— Bohk  fide 
mluke,—Th^  absence  of  malice  or  sinister  motivei 
is  not  a  legal  j  ustification  for  persons  procuring  a 
breach  of  oon tract  by  others* 

The  South  Wales  Miners*  Federation  directed  the 
men  to  stop  worki  whieb  they  did^  on  certain  days, 
and  Ibereby  occasioned  loss  to  the  employers. 
There  was  no  personal  anijuut  against  the  masters, 
but  it  was  considered  that  the  workmen  would 
benefit  by  an  ultimate  advance  in  the  price  of  coal. 


Held,  that  an  action  by  the  empbyen  agiist| 
the  federation  would  lie. 

Decision  of  the  Court  of  Appeal  (52  W.  E.  tSft,] 
[1903]    2    K*    B.    545)    affirmed,— SotFTH  Wl 
MoiEES'    FKDEa.vTiON  tJ,   Qlamoeoas  Coa^I 
E.L.,  om;  [1903]  A.  C.  239;  74  U  J.  K.  BJ 
9*2  L.  T.  710. 

3.  Unlawfal  ohJ^^M—lMndiy  mfircing 
^InfltetiGfi  of  Jinn  on  mtmbcr^-^urUdidwfi^  e/«^  ] 
—Injundton— Trade  Union  Ad,  1871  (:54  A  Si  lli 
c,  31),  St.  3,  4,  $ub-udhn$2,  3,--Wbere  thecxac^ 
oOEumittee  of  a  registered  trade  union  hava  ^tm^ 
a  resolution  inflicttng^nes  upon  memben  wkilil 
acted  in  a  manner  prejuiiicial  to  the  welfare  ol  ttij 
society  by  working  in  the  same  Bhopmtlitr^ 
member  the  society  will  not  be  reatramed  M  I 
instance  of  the  members  on  whom  luoh  f 
been  stated  to  have  been  impoied  from  Iii| 
them  even  on  the  assumption  that  th*nta| 
no    direct    power   of    fining.      To   pi^faU  i» 
def andante  from  levying  such  fines  at  the  f 
of  parties  who  stiil  wish  to  retain  the  hs^^J 
membership    of    the    society    with    ita  i"'"*^ 
advantages  would  be  entertaining  legal 
ings  instituted  with  a  view  to  diraotly  mfi 
agreement  within  section  4  of  the  Trade  ITmoalil 
187K 

Miifhtf  V,  Oonnol,  42  L,  T,  Bep,  139,  H  Ck 
482,  and  CAam5fr/am  «  Wharf  iLimiUii]  v*  W*! 
L,  T.  Bsp.  238,  [1900]  2  Cu,  605,  foUomi 

ffowdtn  V.  Yorkshire  Mmer^^  Ai^ockdiam^Uul 
Rpp.  134,  [1903]  1  K,  B.  309,  dJitinfMfcgj 
MuiXETT  u,  Unitkd  Feench  FausmJur  iKiiq 
Oh.D.  Ktk€wi€h,  J. ;  91  L,  T,  133* 

TEAMWAY  :— 

l>  Bye-law— Tickd— Fa  Hurt  to  pnstlmss—i 
to  ddiver  up—Offenct.—By  a  Uatnwy  ' 
made  by  the  corpora fioQ  of  B.,  *>B»^ 
when  tickets  are  issued  iball  ai  snd  wheo  i 
to  do  so  show  his  ticket  to  the  conduot^  «f  (•j 
servint  of  the  corporation  acting  in  p«iifi»«li»*J 
his  duty,  and  fthaU  also  when  requeated  te^i^ 
the  conductor  or  other  servant  of  the  uay" 
acting  in  the  performancs  of  his  duty  dilW^f 
his  ticket  or,  in  case  of  failure  to  pnadlBi^ 
ticket,  pay  Uie  fare  legally  demanoaUi  i>t 
distancd  travelled  over  by  such  '^ 

The  appellant,  a  passenger  on  o(Q6  of  that 
of  the  corporation  of  S  ,  p«id  bii  lariw  hoi  1 
to  accept  the  ticket  tendered  by  tii«  ooDdM 
account  of  a  condition  printed  on  tliahiCa  ' 
The  ticket  fell  on  the  floor  of  tha  top  ol  *^  *  ^ 
oar.     Later  an  tnap actor  asked  the  appsQii^  WM 
ticket,  who  pointed  it  out  to  him  lying  oof^' 
but  refuied  to  take  it  Tip  or  to  p»f  < 
for  his  fare. 

Held,  that  the  appellant  bad  not  009 
effence  under  the  bye -law. — ^WlLflOlt  v. 
K.B.J),;  92L,T.  647. 

2,  Comirvctum  of  Ad^M&imim^^^  *^| 
(food  cQndUioH  *'jundicn  "  &f  tmnpmmjf'i  ^ 
corporaiion' t   turfacB*  — '  By   the  N<»i 
Tramways  Act,  1897,  the  defendant  iMUpuf 
to   maintain  and  keep  in    good    oond^CA 
junction  of  the  paving  laid  and  maint^rf  ■ 
company  with  the  surface  laid  and  naiatinM 
the  corporation,*' 

Held,  that  the  word  '^iunctioD"  ooddifli; 
mean  Ui^  mere  point  or  plaoe  whart  thif^ 
faces  met,  but  that  the  defaadaatt  ocn  ^  ^ 
maintain  the  even  contour  of    tbe 
junction  of  the  two  aurfaoes.— KoBWioi  < 
TION    if.    NOBWICB    TaWlWAVS   COh 

U  T.  558. 
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3.  Light  rot/uwy— **  Hackney  carriage  ** — "  Omni- 
hue  " — Tramcare  run  on  rails  in  street  and  worked  by 
electric  energv--Toum  Police  Claueee  Act,  1847  (11  ^ 
12  Vict  c.  89).  88,  37,  45— Towm  Police  Claueee  Act, 
1889  (52  <fc  63  Vici.  c.  89).  se.  3,  e^Light  Railwaye 
Act,  1896  (59  (fe  60  Vict.  c.  48)— 5p«n  VaUey  Light 
Jtailway  Order,  1901.— The  appeUanta  were  a  light 
railway  oompany  fonned  under  proTisiooal  orders 
made  in  aooordance  with  the  light  Bailways  Act, 
1896,  who  had  been  summoned  and  oonvicted  for 
allowing  one  of  their  oars  to  ply  for  hire  in  the 
borongh  without  a  licence,  contrary  to  the  pro- 
-visions  of  the  Town  Police  Clauses  Act,  1847,  as 
extended  by  the  Town  Police  Clauses  Act,  1889. 

Held,  that  the  appellants  had  been  wrongly  con- 
iHoted,  since  the  provisions  in  the  Town  Police 
Clauses  Act,  1889,  which  enlarsed  the  definition  of 
hackney  carriage  in  the  Town  Police  Clauses  Act, 
1847,  so  as  to  include  omnibuses,  did  not  apply  to 
a  oar  plying  for  hire  on  a  street  railway  or  tram 
line  constructed  and  worked  under  an  order  made 
under  the  Light  Bailways  Act,  1896,  for  such  car 
"was  not  a  hackney  carriage  within  the  meaning  of 
the  Town  Police  Acts.  —  Torkshibb  Elbctkio 
Tramways  v.  Ellis,  K.B.D.,  303 ;  [1905]  1KB. 
396 ;  74  L.  J.  K.  B.  172 ;  92  L.  T.  202. 

4.  Purchaee  of  tramway — Cost  of  widening  streets — 
Tramways  Ad,  1870  (33  <€;  34  Vict,  c  78),  s.  43.— A 
local  authority  in  pursuance  of  iu  powers  under 
■ection  43  of  the  Tramways  Act,  1870,  gaye  notice 
to  purchase  certain  tramways.  At  the  date  of  the 
construction  of  the  tramways  it  was  not  the  prac- 
tice (as  at  present)  to  require  tramways  to  contri- 
bute towards  the  cost  of  widening  the  streets.  At 
a  reference  held  to  determioe  the  value  of  the  tram- 
ways the  tramway  company  claimed  that  the  value 
of  the  tramways  was  enhanced  by  reason  of  their 
being  free  from  such  liability  to  contribute,  and 
tendered  evidence  to  show  what  such  contribution 
would  have  amounted  to. 

Held,  that  the  referee  was  right  in  rejecting  such 
evidence,  and  that  the  claim  of  the  oompany  was 
not  wdl  founded.  —  Loin>ON,  Deptford,  and 
Grbsnwioh  Tramway  Co.  v.  London  County 
Council,  K.B.D.,  411;  [1905]  I  K.  B.  316;  74 
li.  J.  E.  B.  143;  92  L.  T.  124. 

See  also  Highway,  8. 

TBUOT:— 

1.  Church — Property  held  in  truet  for  rdigioue 
body — Power  to  unite  with  other  religious  body — 
Variation  of  fundamental  tenets— Position  of  dis- 
sentient  minority — Bight  to  trust  fund. — Where  pro- 
perty is  held  in  trust  for  a  religious  bodv  holding 
oertain  definite  tenets,  it  is  not  lawful  for  a 
majority  of  sudi  body,  by  agreeing  to  unite  with 
another  reli^ous  body  differing  from  them  on  some 
essential  pomts,  to  alienate  the  trost  property  from 
its  original  destination  for  the  use  cf  such  united 
body,  in  the  absence  of  an  express  power  to  modify 
thefar  original  tenets;  but  a  dissentient  minority, 
who  disapprove  of  the  union,  and  hold  to  the 
original  tenets  of  the  founders  of  the  body,  are 
entitled  to  retain  the  trust  property. 

The  position  is  not  affected  by  the  fact  that  the 
two  bodies  proposing  to  unite  agree  to  regard  cer- 
tain points  upon  which  they  differ  as  open  ques- 
tions. 

Judgment  of  the  court  below  reversed,  Lords 
Macnaghten  and  Lindley  dissenting  on  the  question 
of  whether  there  was  in  the  particular  case  a  power 
to  modifv  the  original  tenets  of  the  founders. 

CraigdaiUie  v.  Athman,  2  Bli.  529,  1  Dow.  1, 
followed«-*FRBB  Church  of  Scotland  v.  Oyer- 


TOUN  (Lord),  H.Lr,   [1904]  A.  C.  515;  91  L.  T. 
394. 

2.  Belease— Breach  of  truet— Joint  and  several 
liability — Compromise  with  one  trustee — Release  pro 
tanto  of  the  others — Right  to  prove  in  the  bankruptcy 
of  another  trustee  for  full  amount  ofdebt.—Whete  in 
an  action  against  trustees  for  breach  of  trust  a  sum 
is  certified  to  be  due  from  the  defendants  to  the 
plaintiff,  the  acceptance  by  the  plaintiff  of  a  pay- 
ment by  one  trustee  by  way  of  compromise  m 
discharge  of  his  liability  does  not  operate  as  a 
release  i>ro  tanto  of  the  others;  consequently  the 
plaintiff  may  prove  in  the  bankruptcy  of  another 
trustee  for  the  full  amount  of  the  certified  debt 
without  givinir  credit  for  the  compromise.  — 
Edwards  v.  Hood-Barrs,  Ch.D.  KO^wich,  «/.; 
[1905]  1  Ch.  20;  74  L.  J.  Ch.  167  ;  91  L.  T.  766. 

3.  Resulting  trust — Fund  raised  by  subscription  for 
the  education  of  certain  children — Children  attain  full 
age — Unapplied  surplm — No  resulting  trust  for  sub ' 
scribers — JFund  divided  among  children, — A  fund  was 
raised  by  subtcription  in  1889  for  the  education  of 
the  children  of  the  late  Bishop  of  Jerusalem.  Li  a 
letter  written  by  the  collector  of  the  fund  it  was 
stated  that  '*  it  was  not  intended  for  the  exclusive 
use  of  any  one  of  them  in  particular,  nor  for  equal 
division  among  them,  but  as  deemed  necessary  to 
defray  the  expenses  of  idl,  and  that  solely  in  the 
matter  of  education."  All  the  chUdrod  had  now 
attained  full  age.  The  expenses  of  their  education 
having  been  defrayed  partly  out  of  their  father's 
estete  and  psxflj  out  of  this  fund,  of  which  a 
balance  remained  unexpended,  the  children  claimed 
that  this  balance  shoxdd  be  divided  among  them  in 
the  proportion  in  which  the  shares  of  their  father's 
estate  had  been  diminished  by  payments  for  their 
education  and  maintenance. 

Held,  that  there  was  no  resulting  trust  in 
favour  of  the  subscribers,  the  tram  "education" 
being  construed  in  the  broadest  sense  and  as  only 
an  indication  of  the  motive  of  the  gift,  and  that  the 
division  of  the  balance  of  the  fund  ought  to  be 
among  all  the  children  equally. — Ain)REW,  Bb, 
Cartbr  v.  Andrbw,  Ch.D.  Kekewich,  J.,  585; 
[1905]  2  Ch.  48 ;  74  L.  J.  Ch.  462 ;  92  L.  T.  766. 

4.  Trustee  and  oeetniqjiettnst^'Administration — 
Tenante  for  life — Over^payments — Adjustment — 
Trustee  also  a  beneficiary — Right  to  impound. — Where 
a  trustee,  who  was  himself  one  of  the  beneficiaries, 
had  inadvertently  overpaid  the  other  beneficiaries 
their  shares  of  income,  and  died  before  any  adjust- 
ment had  been  made, 

Held,  that  the  executors  of  the  deceased  trustee 
were  not  entitled  to  recover  from  the  other 
beneficiaries  the  amounts  so  overpaid,  or  to  have 
accrued  or  future  income  impounded  till  the  shares 
were  equalized,  by  reason  of  the  fact  that  their 
testator  was,  as  trusteee,  himself  the  person 
responsible  for  the  mistake  that  had  been  made. — 
HoRNK,  Be.  Wilson  v.  Cox-Sinclair,  Ch.D. 
Warrington.  J.,  317 ;  [1905]  1  Ch.  76 ;  74  L.  J.  Ob. 
25;  92L.T.  263. 

TBUSTEB:— 

1.  Appointment— Power  to  appoint  new  trusteee^^ 
Appointment  of  corporation  jointly  with  individual — 
Bodies  Corporate  (Joint  Tenancy)  Act,  1899  (62  4;  63 
Vict.  c.  20).— A  marriage  settlement  contained  a 
proviso  that,  if  the  trustees  thereby  constituted  or 
either  of  them,  or  any  trustees  or  trustee  thereby 
appointed,  should  die  •  •  .  it  should  be  lawful 
for  the  husband  and  wife  to  appoint  a  new  trustee 
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or  new  trustees  in  the  plaoe  of  the  tmitee  €(r 
trustees  so  dying.  One  of  the  trostees  haying  died, 
the  husband  and  wife  proposed  to  appoint  a  cor- 
poration to  be  new  trustee  jointly  with  the  sur- 
Tiving  trustee. 

Held,  that  since  the  Bodies  Oorporate  (Joint 
Tenancy)  Act,  1899  (62  &  63  Vict,  c  20),  had 
enabled  oorporate  bodies  to  hold  property  in  joiot 
tenancy  with  individuals,  the  appointment  could 
legally  be  made  under  the  power. — Thompson's 
Settlement,  Be,  Thompson  v.  Alexander, 
Ch.D.  Smn/m  Eady,  J. ;  [1906]  1  Ch.  229 ;  74  L.  J. 
Gb.  133 ;  91  L  T.  835. 

2.  Breach  of  inui — Consent  of  beneficiary  —  Be- 
placement  of  lost  fund  by  irusiee  —  Impounding 
inttrest  of  consenting  beneficiary, — ^Mere  aoquiescenoe 
in  a  breach  of  trust  on  the  part  of  a  beneficiary, 
who  derives  no  personal  benefit  from  the  breach  of 
trust,  does  not  render  such  beneficiary's  interest  In 
the  trust  estate  liable  to  be  impounded  in  order  to 
indenmify  the  trustee  liable  to  make  good  the  loss 
ocoadonea  by  the  breach.  But  in  the  absence  of 
special  circumstances,  such  as  the  existence  of  a 
peculiarly  confidential  relation  between  the  trustee 
and  the  beneficiary,  a  beneficiary  who  has  consented 
to  a  breach  of  trust  cannot  make  the  trustee  liable 
to  him  for  any  damage  sufTered  in  respect  of  his 
interest  in  the  trust  estate.  Nor  if  tne  loss  be 
made  f;ood  by  the  trustee  at  the  instance  of  other 
beneficiaries,  is  tiie  beneficiary,  who  has  consented 
to  the  breach  of  trust  which  gave  rise  to  the  loss, 
entitled  as  against  the  trustee  to  any  benefit  from 
the  fund  so  made  good.— Flstoheb  v.  Collis, 
C.A.,  516;  [1905]  2  Gh.  24 ;  74  L.  J.  Cb.  502  ;  92 
L,  T.  749. 

3.  Breach  of  trusi — Truitee  partner — Employing 
assets  in  business — Account  of  profits — BigM  to  good- 
unU, — ^XJnder  articles  of  partnership  entered  loto  in 
1872,  0.  N.  and  his  brothers  B.  N.  and  G.  K.,  with 
two  other  persons,  becaaae  partners  for  a  term  of  ten 
vears  for  the  carrying  on  of  an  already  existing 
business  consisting  of  the  manufacture  and  sale  of 
isinglass,  gelatine,  and  glue.  Under  the  provisions 
of  ue  araoles  as  modified  by  a  declaration  of  trust 
executed  by  the  brothers  K.  in  March,  1877,  the 
capital  of  any  one  of  the  brothers  dyins  duriog  the 
term  was  to  remain  in  the  business  tilTthe  expira- 
tion of  the  term,  and  was  then  to  be  held  by  the 
survivors  on  trust  to  dispose  of  it  as  his  will  should 
direct.  G.  K.  died  in  August,  1877,  having  by  his 
will  of  the  preceding  March  appointed  E.  N., 
G.  K.,  and  another  executors,  and  bequeathed  to 
them  his  canital  and  shares  of  profits  of  the  busi- 
ness. Until  the  expiration  of  the  putnership  term 
the  shares  of  profits  were  to  be  divided  between 
testator's  chUdren,  with  provisions  for  maintenance 
and  accumulation,  and  thereafter  the  capital  and 
shares  of  profits  were  to  be  held  by  the  executors 
on  trust  to  enter  into  such  arrangements  as  they 
might  think  desirable  for  carrying  on  the  business 
in  partnership  with  such  persons  as  they 
might  think  proper.  The  testator  declared 
his  ultimate  object  to  be  the  introduction 
of  one  or  more  at  his  sons  into  the  business, 
but  made  provision  for  the  division  of  the 
grofits  on  his  share  amoog  all  his  children. 
He  left  numerous  children,  most  of  whom  were 
infants  at  his  death,  and  on  the  determination  of 
the  partnership  in  1882  his  share,  with  accumula- 
tions, amounted  to  about  £30,000.  The  two 
surviving  brothers  K.  formed  a  new  partnership 
with  another  person,  and  until  1887  employed  the 
testator's  share  in  the  business,  paying  his  children 


interest  thereon  of  10  per  cent.  The  profits  meik 
were  much  larger.  In  1887  the  busioesi  wsi  oos- 
verted  into  a  limited  company,  and  the  tkSidm 
were  allotted  10  per  cent,  preference  sharss  to  & 
value  of  the  £30,000  at  par. 

In  an  action  by  the  children  of  C.  N.  spkm 
£.  N.  (G.  K.  having  died)  claiming  a  dedmtM 
that  the  defendant  was  bound  to  make  good  th 
profits  made  between  1882  aod  1887  attribatsUet 
the  shares  of  G.  K.  employed  in  the  bosiiiev,  td 
alto  claiming  a  share  in  the  goodwiU, 

Held,  that  the  plaintifBi  were  not  entitled  to 
anything  in  respect  of  goodwill,  and  tfast»  litl 
regard  to  the  former  part  of  the  daia,  the  ow 
was  not  materially  different  from  Fyse  v.  iUff. 
L.  B.  7  H.  L.  318,  and  that  the  plaintiffi  wm  sot 
entitled  to  more  than  the  10  per  cent..  wUehtbcj 
had  received.— Smith  v.  Nelsok,  Ch,D,  Joffot^l; 
92  L.  T.  313. 

4.  Coets^Appeal— Trustees  served  with  notiotif 
appeal — Appearance  by  counsel — Toowttbii.— Hot- 
withstanding  the  usual  practice  that  trostsei  mmit 
with  notice  of  an  append  upon  the  oonstmstiaso^ 
a  will  are  entitled  to  their  cost*  of  appesnaeekf 
counsel,  yet,  in  taxing  such  ooets,  the  tsnif- 
master  shoidd  have  regard  to  the  position  of  tie 
trustees,  and  especially  whether  it  was  sash  M 
at  the  hearing  of  the  Mipeal,  their  ^pssaw 
would  probably  be  required  oy  the  court 

Per  Yaughan  HHUiams,  L.  J. :  Tmstsss  mnd 
with  notice  of  appeal  and  holding  a  merely  aeitnl 
position,  without  any  intention  of  taking  put  b 
the  argument,  ought  not  to  appear  by  mpsa^ 
counsel  on  the  appod.— Oasboix  v.  Geahax,  CM 
549 ;  [1905]  1  Ch.  478 ;  74  L.  J.  Oh.  398 ;  92Lt. 
68. 

5.  Co-trustee^SoHeitor-trudee — UnreaeonMm- 
duct— Action  againet  the  truUee^ — IndtmMif-O^ 
of  lay  trustee.— Yfhate  one  of  two  tnisteei  ii» 
solicitor  who  takes  an  active  part  in  the  sdaini- 
tration  of  the  trust  estate,  the  other  tmitMa 
entitled  to  expect  the  solicitor-trastee  to  sd  ti  i 
solicitor  in  a  reasonable  and  bnsfneesKW  sunv, 
and  if  he  does  not  do  this,  and  an  action  if  is  eoe- 
sequence  brought  against  the  tiusteei  bv  the  b«i- 
fidaries,  the  sdidtor-trustee  mutt  indemsify  k* 
co-trustee  both  against  any  oosts  he  msy  hsn  to 
pay  the  plaintLSi  in  the  action  and  also  agsintku 
own  oosts  as  between  solicitor  and  eKsnt,  em 
where  there  has  been  no  loss  owing  to  the  bM 
of  trust.— LnrsLET,  Re,  Cattlby  r.  Wwr,  (Xi^ 
Warrington,  J.,  172 ;  [1904]  2  Ch.  785 ;  73  L.  J.  d 
841. 

6.  Directors*  fees— Capital  or  ineome-^Tnidta  fif 
life  tenant  and  remaindermen.--  What  tnistssiWfl*U 
in  respect  of  services  rendered  belongs,  is  tfa« 
absence  of  special  provision  in  the  trust  insimaiit, 
to  the  estate  for  which  they  are  truitess.  &■** 
fore  directors'  fees  paid  by  way  of  remuner^oet' 
trustees  as  directors  of  a  company  for  their  s«tio«. 
they  being  elected  directors  in  respect  d  ihat^ 
bequeathed  to  them  in  trust  for  a  life  teosat  i^ 
remaindermen,  belong  to  the  trust  estate  ssesfitiL 
and  form  an  accretion  to  the  shares. 

The  principle  to  be  found  in  Nohle  v.  Ceu,^^^ 
843,  applied.— Praeois,  Re,  Babbbtt  v.  Fijft 
a.2>.  KektwicK  J' ;  74  L.  J.  Ch.  198 ;  92  L.  1 '  • 

7.  Purchase  of  inscribed  stock  hy  broker  «•-***' 
— Acceptance  of  half  commiseion — Liability ^TT 
of  trust  property  through  fraud  of  a>-<rMfee— i^ 
Act,  1893  (56  <fc  57    Vict,  c  53),  «.  24.-i^s*» 
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Trustee  Act,  1896  (59  cfe  60  VicL  e.  35),  $.  3.— A 
tmstee  is  not  liable  for  the  fraud  of  a  broker 
oo-tnutee  where,  the  latter  having  been  instmcted 
to  bay  insoribed  stock,  the  former  has  done  iJl  that 
oonld  be  expected  of  an  ordinary  prudent  man  to 
see  that  the  investment  has  in  fact  been  made. 
Tbe  fact  that  a  share  of  the  commission  has  been 
accepted  from  the  broker  oo-trosteB,  who  is  entitlnd 
to  remnneration  under  the  terms  of  the  trust  deed, 
does  not  affect  his  lialnlity. 

Speight  v.  Gaunt,  32  W.  B.  435,  (1883)  9  App. 
Caa.  1,  and  Jobeon  v.  Palmer,  41  W.  B.  264.  [1893] 
llOh.  71,  ooomdered.— Shsphbbd  v.  Harris,  Ch.D. 
Tarwea,  J.,  570. 

See  also  Charging  Order,  1 ;  Victoria,  Law  of,  2. 

▼ALUBB:— 

Negligence — Contract — Exercise  of  reasonable  care 
and  ekilL'-O,,  a  aoUuitor,  was  apphed  to  by  Y., 
who  was  not  his  dient,  but  who  owned  a  mineral 
water  factory  and  three  licensed  houses,  to  find 
someone  who  would  advance  money  on  the  premises. 
O.  knew  that  B.,  another  solicitor  who  represented 
under  a  power  of  attorney  the  plaintiff,  hM  money 
to  advance,  and  at  an  interview  between  0.  and  B. 
it  was  arranged  that  an  advance,  to  be  guarauteed 
by  an  insurance  society,  should  be  made  to  Y.,  but 
no  stipulation  for  an  independent  valuation  of  the 
premises  was  then  made.  C,  with  authority  to 
conduct  the  mortga^  on  these  lines,  requested  the 
li.  T.  and  T.  Society  to  insure  the  mortgage, 
Ico  owing  that  the  society  usually  employed  fiie 
defendwat  M.,  a  local  valuer  of  repute.  G.  applied 
to  the  society  for  a  copy  of  M.'s  valuation,  and  t^ 
application  was  ultimately  acceded  to  by  tiiem, 
they  saying  that  on  future  occasions  when  C.  was 
acting  for  the  mortgagee  he  should  have  a  copy. 
The  society  repudiated  responsibility  for  M/s  fee, 
which  was  afterwards  paid  by  Y.  through  0.  Tlie 
society  instructed  M.  to  vidue  the  premises,  and 
be  reported  to  them  by  a  valuation  written  on  their 
printed  form.  C.  relied  to  the  knowledge  of  M.  on 
M.'s  valuation  in  making  the  advance  on  mortgage 
toY. 

Held,  that  M.  was  not  the  agent  of  C.  as 
principal,  in  making  this  valuation,  and  that  the 
above  facts  did  not  establish  that  contractual 
relation  which,  according  to  the  decisions  in  Le 
Lievre  v.  Gould.  (1893)  1  Q.  B.  491,  and  Scholee  v. 
Aook,  63  L.  T.  Bep.  837,  was  necessary  to  enable 
the  plaintiff  to  maintain  an  action  for  negligence 
in  making  the  valuation  against  M. 

Held,  further,  that,  upon  the  evidence,  there  is 
no  absolute  rule  as  regards  the  proper  method  of 
ascertaining  the  value  m  such  cases  as  the  present ; 
and  although  M.,  valuing  the  premises,  adopted 
methods  which  might  have  been  improved  upon, 
■till  they  were  methods  which  a  man  of  position, 
endeavouring  to  do  his  duty,  might  fairly  adopt 
without  its  Doing  said  that  he  was  wanting  m 
reasonable  care  and  skill. 

Observations  as  to  the  duty  of  a  licensed  vainer 
to  examine  the  takings  books  of  managed  licensed 
houses  and  premises  of  a  like  character,  and  as  to 
the  number  of  years*  purchase  on  which  he  ought 
to  proceed  in  making  his  valuation. 

Semble,  it  is  not  within  the  province  of  a  valuer 
to  give  an  opinion  as  to  what  may  properly  be 
advanced  on  property.  —  LoV£  v.  Maok,  Ch,D. 
KekeuHch,  J.;  92  L.  T.  345. 

VENDOBAND  PUBOHASEB:— 

1.  Covenants — Purchase  of  freeholds  suited  to 
restrictive  covenants — Covenants  for  indemnity  by  fmr^ 
chaser. — On  a  purchase  of  freehold  land  subject  to 


restrictive  covenants,  the  vendor  having  covenanted 
with  his  vendor  to  perform  and  observe  those 
covenants  and  to  idemnify  his  vendor,  the  pur- 
chaser ought  to  enter  into  a  similar  covenant  with 
his  vendor,  but  the  covenant  should  be  prefaced 
with  the  words,  '*  with  the  object  and  intention  of 
affording  to  the  vendor,  his  heirs,  executors,  and 
administrators,  a  full  and  sufficient  indemnity  in 
respect  of  the  restrictive  covenants,  but  not  farther 
or  otherwise.'*~PooLR  and  0labk8*s  Coktraot, 
Bk,  O.A.,  122;  [190*]  2  Oh.  173;  73  L.  J.  Oh. 
612  ;  91  L.  T.  275. 

2.  Covenants  for  tiUe^Defeet  in  tiUe—Right  of 
way — Railway  company — Compensation-^  Breach  of 
covenants — Measure  of  damages — Solicitor  and  client 
costs— Conveyancing  Aet^  1881, «.  7. — ^P.  sold  land  to 
a  railway  company,  conveying  it  as  beneficial 
owner.  He  had  previously  granted  a  right  of 
way  over  part  of  it,  which  had  become  vested  in 
J.  The  company  knew  at  the  time  of  the  convey- 
ance that  other  persons  probably  had  rights  over 
the  land.  The  intention  of  the  parties  was,  how- 
ever, that,  as  between  themselves,  the  land  should 
be  conveyed  freed  from  any  rights  of  way  over 
it.  The  company  blocked  the  land  over  which 
J.*s  right  of  way  existed.  J.  claimed  and  was 
awarded  in  arbitration  a  certain  sum  as  compensa- 
tion for  loss  of  his  way.  The  company  contesting 
his  right  of  way,  defended  an  action  brought  against 
them  by  J.  to  establish  it  and  eoforoe  the  award, 
and  had  judgment  given  against  them  with  costs. 
They  then  sued  F.  for  damages  for  breach  of  his 
covenant  for  title. 

Held,  that  the  action  lay;  that  the  damages 
were  (1)  the  sum  awarded  to  J.  ai  compensation; 
(2)  the  costs  of  J.  in  the  arbitration  paid  by  the 
company;  and  (3)  their  own  costs  therein,  and 
that  these  latter  were  ths  costs  taxed  as  between 
solicitor  and  client. 

But  held,  that  the  damages  did  not  include  the 
costs  of  the  action  brought  by  J.  against  the 
company,  who  should  not  Jbave  defended  it. 

Turner  v.  Moon,  50  W.  B.  237  [1901]  2  Oh.  825. 
followed. 

Bamett  v.  Corporation  of  Eccles,  [1900]  2  Q.  B. 
423,  48  W.  B.  Dig.  101,  distioguished.— Grbat 
Wbstebn  Bailwat  Oo.  v.  Fishsb,  Ch.D.  Buckley, 
J.,  279  ;  [1905]  1  Oh.  316 ;  74  L.  J.  Oh.  241  ;  92 
L.  T.  104. 

3.  Beal  estate — Payment  of  deposit — Purchaser's 
interest  in  land — Adion  for  rescission — Compromise— 
Payment  by  vendor  to  purchaser — JudgmerU  creditor 
of  purchaser  —  EquiUMe  execution  —  Receiver  — 
Security  perfected  after  compromise. — In  June,  1901, 
a  purchaser  under  a  contract  for  sale  paid  a  deposit 
and  was  let  into  possession  of  certain  land.  The 
purchaser  having  failed  to  complete  in  March,  1902, 
the  vendor  gave  him  notice  rescinding  the  contract 
and  forfeiting  the  deposit.  &.  May  the 
purchaser  commenced  an  action  for  return  of 
the  deposit,  and  the  vendor  connterdaimed 
for  sprafic  pe^ormance.  In  August,  1902, 
a  judgment  creditor  of  the  purchaser  obtained  an 
oraer  appointing  himself,  upon  giving  security, 
receiver  of  the  rents,  Ac,  receivafie  in  respect  of 
the  purchaser's  interest  in  the  land  in  question. 
Notice  ai  the  order  was  served  on  the  vendor,  and 
it  was  renst^red  under  the  Land  Oharges  Begistra- 
tion  and  Searches  Act,  1888,  and  the  Land  Oharges 
Act,  1900,  but  the  creditor  did  not  perfect  bis 
security  as  receiver  till  May,  1903.  In  January, 
1903,  the  action  between  the  purchaser  and  the 
vendor  was  compromised,  a  consent  order  being 
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tDftdd  for  r«i€laBioii  of  the  oontrAat  and  delivery  up 

of  poiBeasioQ  by  the  pnrohftser  on  payment  ta  him 
by  the  Tendor  of  £llO.  The  jadgcnent  creditor 
tbeu  cannni-nced  an  action  AgAvattt  the  vendor, 
daimicg  to  heive  a  lien  on  the  laud  for  the  amoimc 
of  hia  judgment  debt,  and  atiQ  (claiming  pstyment 
of  the  judjrmaut  debt  by  the  vendor. 

Hdld,  that  the  £110  was  Dot  paid  to  the 
purchasef  in  reipeot  of  any  inters <t  that  he  hid  in 
the  land,  but  on  the  baiis  that  he  had  no  inter  eat  in 
it     Consequently  the  action  mnst  fdiL 

B^oi^iotf  of  Far  well,  J.,  affirmed* — ElDOUT  v. 
Fowler,  aA.,  42;  [1904]  2  Ch.  93;  73  L  J,  Ch. 
579 ;  &1  L.  T,  609. 

4.  SpKific  perfifrmance^Verhat  agr§tmf:nt—Un' 
tquivoml  adi^Adinmion  nf  parol  evtditnce^Fart 
p€r/ormanm^8tattU&  of  Fmuda  (29  Car.  2,  c.  3).  i. 
4,— Action  for  ipecific  jierformance  of  a  vefbal 
agreement  between  plaintiffs  und  defendant  for  tho 
sale  by  the  plaintiff  *  to  the  defendant  of  a  plot  of 
land  and  a  houie  to  be  ereoted  thereon  by  the 
plaintiffs.     The  house  was  erected. 

The  defendant  pleaded  the  Statute  of  Frauds, 
During   the  buildiag  the  defendant  frequently 
viaited  the  works,  and  indueed  the  plain  tiff  3  to  make 
alt^raticnH  in  the  plans  at  be^ng  carried  out. 

Held,  that  the  alterations  indnoed  by  the  defen- 
dant amounted  to  part  performance,  takiog  the 
case  out  of  the  statute. -^-DiCKKWaoK  v.  Bar  how, 
€k.D,  Kehwkh^  J. ;  [1904]  2  Ch,  339  ■  73  U  J.  Ch* 
701 1  91Ii,T»16U 

5.  Titk^' '  Ohjeetion  to  title  **—No  ittk  t^  ynijteraU 
—Might  to  read nd^  Completion  with  wmpcnmti^nu— 
Where  a  vendor  is  unable  to  show  any  titlrt  what- 
ever to  a  portion  of  the  property  which  he  has  agreed 
to  aell,  be  is  not  etitititd  to  rescind  the  contract 
under  a  condition  coDtained  in  the  contract  enabling 
him  to  rescind  in  the  event  of  the  purchafler  insist^ 
ing  on  any  objection  or  requisition  a&  to  title  or 
evidence  of  title  which  the  vendor  ah  all  be  unable 
cr  on  the  ground  of  expense  shall  de(dine  to  remove 
or  CO  top]  y  wit  h«  The  total  absence  of  title  to  part 
of  the  property  will^  however,  enable  the  purchaser 
to  take  advantige  of  a  condition  that  an  omission 
in  the  particulars  shall  not  annul  the  Fale,  but  shall 
form  the  subject  of  compenaation. — Jackson  and 
Hadkn,  Ee,  Ch,I)^  BucJd^,  */,,  428;  [1905]  1  Ch, 
603  ;  74  K  J,  Ch,  389  -  92  Z.  T.  591. 

6.  Title — Sdtkment — Immtment  clause — *^  Becuri' 
tiei^' — Power  to  vary — Furchme  of  groimd-rmiU — 
Implied  power  to  stll — Trustees  for  pnrposeB  of 
Settled  Land  Acts, — By  a  settlement  made  on  the 
marriage  of  the  plain titit  it  was  agreed  that  the 
trustees  should  stiind  poseessdd  of  tbe  shares^  stoo^^ 
And  eecurities  mentioned  in  the  ached ute  thereto, 
upon  truit  to  permit  the  same  t3  remain  in  their 
then  present  state  of  investnifntj  or  to  sell  tha 
same  or  any  part  thereof,  and  invest  the  proceeds 
in  (inter  alia)  the  purchaae  of  freehold  ground- 
renta,  with  power  to  vary  or  transfer  such  stocks^ 
funda,  B bares,  or  tecuriiies  into  or  for  others  of  the 
same  or  a  like  nature.  The  investments  mentioned 
in  the  schedule  comprised  certiln  fiharee  and 
dtbentoree  and  debenture  stock  and  a  bond  of  the 
plaintiff,  with  certain  leasehDld  preiuises  by  way 
of  collateral  security*  The  plaintiff  was  the  ffrat 
tenant  for  life  under  the  settlement.  In  139S  and 
1899  the  trustees  under  the  powers  of  the  settle- 
ment purcha«f«d  certtin  freehold  grouud-rents.  In 
February,  10O5,  the  plaintiff,  as  tenant  for  life 
under  the  Settled  L^nd  Acts,  agreed  to  sell  these 
groiind^renta  to  the  defendants* 


Upon  the  iuvettigation  of  tiie  titla  the  dsU* 
ants  took  the  objeotion  that  the  truiteia  ol  ik 
settlement  were  not  trustees  for  the  pnrpotstdtli 
Settled  L«nd  Acti^  inasmuch  ai  the  power  in  tk 

settlement  to  vary  stocks,  funds,  shares  and  mcan^ 
ties  did  not  iodude  the  ground -rents  in  qtiMtke. 
The  plaintiff  took  ouc  this  summons  for  a  dt^lin^ 
tion  that  the  objection  wai  unfounded. 

Eekewich,  J.,  came  to  the  conclusion  apoa  tfc 
whole  of  this  settlement  thut  these  gtoumd'rwi 
were  securities  for  the  purposes  of  that  initreo^. 
Contfqueutly  the  trustees  of  the  setOemeiil  U 
pow<*r  to  SE*!!,  and  were  trustees  'or  the  pjjxpomd 
the  Heltlei  L^nd  Act*.— Tapp  a^td  Lobtdok  Dod 
Co/s  COxVmACT,  Rk,  ChM.  K^4:^mth,  J,\  71 L  J.Ct 
523  I  m  L  T.  829. 

7.  TruMt€tt—Trmt  fundi  la  A?  laid  omI  m  pm4m 
of  freehold  hnds  —  **  Vartf  and  trai«p«i»'*- 
**  Securitie$^* — No  irmt  for  amnt^rsum  m  mi»n»* 
ii*iin— Concurrence  *f  htnefkiartea . — A  testitor  ^ 
bi^  will  had  authorijG^d  bis  tmstaos  to  a^  h 
real  estate  and  to  lay  out  and  invest  ansh  noMji 
coming  to  tbeir  handa  under  the  trufta  of  N 
will  in  the  purchase  or  upon  mortgage  ti  ti»> 
hold  or  leasehold  proper txea  in  Bo^^  V  i 
Qoverntiient  stocks  or  fundi  or  oertiin  niif 
debenture  or  pref^^renee  stock,  or  In  any  iniwtia^ 
in  which  they  could  legally  in  vast  trust  fun^i,  <i 
full  p'jwer  to  vary  and  tranapose  such  securitiiiti 
others  of  a  like  deicription  thereinbefore  aQtbooai 
In  pursuance  of  this  power  the  trustees  entendiatt 
a  contract  to  sell  certain  freehold  ground-fii^ 
which  it  appeared  from  the  abstract  of  tiidtif 
h-id  previoualy  purchased  under  their  poinr  is  ti 
will  to  purchase  freehold  land*  In  the  coutnettaf 
Sftle  they  were  expresaed  to  be  selling  as  &9te 
and  there  was  a  condition  stating  thai  thtb^ 
ficiariei  were  not  to  be  required  to  ooficor  it  i« 
sale.  On  an  objection  by  tlie  purchasflii  thil  tl^i 
was  no  trust  for  conversion  or  reoonwnoit  wH 
that  the  beneficiaries  must  concur^ 

Held,  that  the  trustee*  had  a  power  of  nrnf^^ 
sian  having  regard  to  the  words  in  the  mH  ""ftfT 
and  transpose  such  securides  ^* ;  that  t2it  tnri 
"  securities  *^  was  synonymous  with  '^  investipeoti'! 
and  that  the  trustees  could  therefore  ihoir  «  fo^ 
title  without  the  concurrence  of  the  beiisSmEW 
in  the  conveyance,  or  receipt  of  Ibi  l^nlM^ 
money. 

In  re  Hatfner^  Manner  v*  Manner ^  52  W*  1-  ^ 
[1903]  1  Ch.  176,  dis4  usted.— Gbht  ah©  MiMfX.  It 
Ch.D.  FarweU,  J.,  330;  [T905]  I  Oh,  SmtTihl 
Cb.  333 ;  92  L.  T.  Zm. 

See  also  Covenant,  2, 

VICTORIA,  LAW  of:— 

1,  Mdhourne  Tramwai^  and  Omnih»$  C^**  ^^ 
1883  (47  Vict  Xo.  165)—liasastn(  Corrui^v  Sktsk, 
inU—CaTriagts  Act,  1890  {M  Fief.  Xo.  lOTtt); 
LiuhiHty  to  pay  for  IicentH. — A  t^aniitay  **tEi^ 
leased  a  tramflray  for  an  agreed  not  lotht^lK^ 
Unt  compiny,  who  were  the  owoefi  ol  th»  a* 
runnmg  on  it,  and  the  employers  of  the  dftfV> 
and  conductors.  The  lease  contained  a  «M* 
providing  that  ''The  company  shall  be  Habit  t»** 
other  payment  to  the  truit  •  ,  .  for  pert** 
of  proits  or  other wtae  howsoever  ezcij^  ^ 
municipal  rates* '* 

Held  (affirming  th«t  judgment  of  the  oourtMi^^ 
that  thta  did  not  exempt  the  compAuy  ^''^ 
liability  to  pay  licence  dutiei  lawfully  la^^ 
under  statutory  powers^^Mm^BOcnyrB  fiiitlt 
Co.  V.  KsBNKTt  F.CV ;  [1905]  A.  a  SW;  i!  L  X 
584, 
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2.  TruBttes — Liability — Payment  under  miitake  of 
law — Acting  honestly  and  reasonably — TrtuU  Ad, 
1901,  s,  3.— Trustees  took  ont  letters  of  administra- 
tion  de  bonos  tion,  aod  afterwards,  aotiog  bond  fide 
and  on  the  advice  of  their  solidtor,  paid  away  a 
portion  of  the  estate  to  persoos  who  were  not 
legraUy  entitled  to  it. 

Held  (affirming  the  jadgment  of  the  ooort  below), 
that  they  were  liable  to  mtke  good  the  amount  so 
paid  to  the  assignees  of  the  person  really  entitled, 
and  were  not  freed  from  the  liability  by  the 
operation  of  section  3  of  the  Victorian  Trusts  Act, 
1901. 

Doyle  y.  Blake,  2  Soh.  &  Lef.  231,  followed. 

Speight  y.  Gaunt,  9  App.  Oas.  1,  distiogoished. — 
Natiokal  Tbustess,  Bxboutors,  akd  Aoenoy 
Co.  V.  General  Finance  Aqenoy  Co.,  F.C.; 
[1906]  A.  C.  373;  92  L.  T.  736. 

WATBB  :— 

1.  Bate — On  "annual  rack-rent  or  value**  of 
premises — Bate  payable  by  owner — Owner  paying 
other  rates — Qross  or  net, — ^By  the  Bury  and  District 
Joint  Water  Board  Act,  1903,  the  respondents  were 
to  supply  water  at  specified  rates — viz.,  "where 
the  annual  rsck-rent  or  yalae  of  such  house  shall 
not  exceed  £20,  at  a  rate  per  centum  per  annum 
not  exoeediog  £10." 

The  appelUmt  was  the  owner  of  three  cottages 
let  to  tenants,  and  the  appellant  paid  all  the  rates 
on  such  cottages. 

Held,  that,  in  order  to  arriye  at  the  "annual 
rack-rent  or  yalue,"  upon  wbich  he  was  liable  to 
pay  the  water  rate,  the  appellant  was  entitled  to 
deduct  the  rates  so  paid  l^  him. — Wilkinson  v. 
Bury  Water  Board,  E.B.D. ;  92  L.  T.  417. 

2.  Biparian  owner — Abstraction  of  toater—Pur' 
poses  for  which  taken, — A  railway  compsny  owning 
a  small  strip  of  land  adjoining  a  natural  stream 
baye  no  right  to  abstract  water  for  the  purpose  of 
supplying  the  locomotiye  engines  of  their  railway  ; 
and  a  lower  riparian  owner  is  entitled  to  an  injunc- 
tion to  restrain  the  company  exercising  sudi  an 
alleged  right,  eyen  though  he  sufEers  no  substantial 
injury. 

becision  of  the  Court  of  Appeal  in  Ireland 
reyersed. 

Sandwich  (Earl)  y.  Chreat  Northern  Railway,  27 
W.  R.  616.  10  Ch.  D.  707,  oyerraled.— McCartney 
V.  Londonderry  kxcd  Louoh  Swilly  Bailway, 
H.L,,  385;  [1904]  A.  C.  301;  73  L.  J.  P.  C.  73; 
91 L.  T.  105. 

WAY,  BIGHT  of:— 

National  monument—Public  right  of  access  ^Public 
road — Dedication — Terminus  ad  quem — CuUdt'Sac. 
— Action  brought  by  the  Attorney-General,  on  the 
relation  of  persons  interested  in  preseryin|^  public 
rights  in  open  spaces  and  footpaths,  agamst  the 
owner  of  Btonehenge  for  an  order  that  he  should 
remoye  certain  fencing  with  which  he  had  inclosed 
the  stones,  and  an  injunction  against  the  erection  of 
any  such  fencing.  The  daim  was  based  upon  two 
grounds:  (1)  Tuat  Stonehenge,  being  a  national 
monument  of  great  interest  wliich  had  from  time 
immemorial  been  open  to  the  public,  must  be 
.  deemed  to  be  subject  to  a  tiust  for  its  free  user  by 
the  public.  (2)  Ihat  there  were  public  roads 
runninc  up  to  and  through  Stonehenge  which  had 
been  blooked  by  the  defendant's  fencing. 

Farwdl,  J.,  said  that  a  jus  spatiandi  or  right  in 
the  public  of  yisiting,  walkiog  about,  and  iniq[>ect- 
ing  the  stones  was  a  right  unknown  to  the  law,  and 
no  trust  could  be  presumed  in  fayonr  of  such  a 


right  against  the  clear  documentary  title  of  th» 
ddTendant,  on  which  no  trust  appeared.  On  the 
second  point,  be  held  upon  the  facts  that  the 
plainti£Eis  had  not  proved  any  user  by  the  public  of 
the  roads  claimed  as  roads  running  through  Stone- 
henge  from  one  place  to  another.  A  public  road 
was  primd  facie  a  road  which  led  from  one  public 
place  to  another,  and  though  the  existence  of  %■ 
terminus  ad  quem  was  not  essential  to  the  existence 
of  a  public  road,  mere  user  by  the  public  had 
neyer  been  held  sufficient  to  establish  the  dedication 
of  a  road  without  such  a  terminus.  In  all  the  oases 
in  which  a  cul-de-sac  had  been  held  to  be  a  public 
road  there  had  been  expenditure  upon  it  by  th» 
local  authority.  The  action  must  be  dismissed  with 
costs.— Attorney-General  v,  Antrobus,  Oh,D. 
Farwell,  J, ;  [1905]  2  Ch.  188 ;  92  L.  T.  790. 
See  also  Easement,  5 ;  Foreshore,  2. 

WBIGHT8  AND  MEASURES:— 

1.  Coal  dealers — ByS'laws — Weights  and  Measures 
Act,  1889(52  <f:  53  Vict,  c,  21).— A  bye-law  was  made 
by  a  couoty  council  under  powers  giyento  it  by  the 
Weight  and  Measures  Act,  1889,  to  the  effect  that 
ooal  dealers  who  offered  coal  for  sale  from  their 
carts  should  carry  scales  and  weights  amounting  to 
2  cwt.  A.,  a  coal  dealer,  had  in  his  cart  sacks  of 
ooal  weighing,  some  1  cwt.  and  some  ^  cwt. ;  there 
were  also  scales  on  the  cart  and  a  weight  of 
icwt. 

Hc'ld,  that  there  was  not  a  proper  compliance  with 
the  bye-law,  although  it  was  possible  to  weigh  any 
of  the  sacks  of  coal  by  means  of  tbe  ^  cwt. — Crick  v„ 
NiOHOLLS,  K.B,D„  431 ;  [1905]  1  K.  B.  501 ;  74 
L.  J.  K.  B.  283 ;  92  L.  T.  169. 

2.  ** FaJse  and  unjust"  scales — Paper  bag  placed 
under  scale^Scales  used  in  a  particular  way  at 
r^uest  of  customer — Absence  of  fraudulent  intention — 
Weights  and  Measures  Act,  1878  (41  &  42  VicU  c  49), 
s,  25.— The  respondents,  who  were  wholesale  tea 
merchants,  with  a  yiew  to  expnedite  the  weighing 
ont  of  tea  to  certain  of  their  customers — retau 
dealers  who  requested  to  be  supplied  with  parcels 
of  tea  of  such  weight  that  each  with  its  wrapper 
would  be  of  some  giyen  weight,  for  instance,  ^Ib. — 
made  it  their  practice  to  temporarily  adjust  the 
scales  while  weighing  a  series  of  parcels  for  such  Sb 
customer  by  placing  a  paper  bag  supplied  by  such 
a  customer  under  the  soods  scoop;  special  pains 
were  taken  to  preyent  uie  scales  in  that  condition 
from  bdng  used  by  any  other  customer. 

Held,  tmit  the  scales  were  rendered  '*  false  and 
unjust ''  within  the  meaning  of  section  25  of  th» 
Weights  and  Measures  Act,  1878,  and  that  tho 
respondents  were  liable  to  a  penalty  accordin|^y. 

London  County  Council  y.  Payne  &  Co,,  52  W.  B. 
299,  [1904]  1  K.  B.  194,  explained  and  followed.^ 
London  County  Council  v.  Payne  &Co.,  K.B.D,, 
319;  [1905]  1  K.  B.  410;  74  L.  J.  K.  B.  108;  92 
L.  T,r20. 

3.  Scale— Fraudulent  use  of  scale— Goods  weiahed 
urith  paper  wrapper  included — Scale  just — Evidence 
of  ctAstom  in  trade  to  weigh  goods  with  wrapper^^ 
Admissibility  of— Weights  and  Measures  Ad,  1878 — 
(41  &  42  Vict.  c.  49},  s,  26.~A  person  went  into  » 
grocer's  shop  and  asked  for  4oz.  of  tea.  The  grocer's 
asristant,  actiug  under  the  instructions  of  the 
grocer,  put  some  tea  into  a  paper  wrapper  and 
weighed  both  tea  and  wrapper  together  in  the 
presence  of  the  purchaser,  and  then  deliyered  it  to 
him.  The  tea  tnus  supplied  was  less  than  the  4oz. 
asked  for  by  the  weight  of  the  paper  which  waa 
included  in  the  4oz.    The  scales  were  just  and 
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«ociiiate,  ftnd  gftv^  iHe  groBt  w«igbl  of  tbiO  Um  ftod 
p»per  oorreetly. 

Upon  mn  loformatioD  uoder  leoUon  26  of  the 
Weight!  mod  Mestares  Act,  1S78,  &g:aintt  t!i«  groeer 
fof  being  a  p&i'tj  to  wilfully  oommttling  a  fraud  in 
uimg  the  soaJe  b]f  adding  the  paper  wrapper  to 
ih©  goodt  pan  wbeo  weighing  the  tea,  the  juitiwa 
rrfaeed  to  receive  evrdeLce  Uudered  to  show  that 
it  waa  the  cu^toni  of  luage  for  grcx^ri  to  weigh  tea 
lu  the  paper  wrapper  in  which  it  was  iold,  and 
convicted, 

Held,  that  the  mere  fact  of  weighing  th«  tea 
with  the  wrapper  io eluded  would  not  neoeitanly 
coualitute  the  offence  under  letition  26  of  wilfollf 
4K>n3[Dttting  a  fraud  in  the  use  of  the  tcalei  if  the 
purchaier  knew  that  the  weight  of  the  wrapper 
^a«  included  in  the  weighty  and  that,  havicg 
regard  to  the  fact  that  the  weighing  waa  done  in 
the  preseoce  of  the  purchaierf  before  the  conviotioa 
ooiud  be  suBtaioed  the  case  ri" quired  further  oon- 
iideration  aa  to  whether  what  wa«  done  amounted 
to  a  wilfully  fraudulent  me  of  the  icalei. 

Held,  further,  tbat  evidence  of  the  alleged  cnstom 
ought  to  have  been  admitted,  as  having  a  bearing 
on  the  queation  whether  there  had  been  a  wilfiH 
cotnmiuion  of  a  fraud  within  the  tneaoiog  of  the 
lection,— KiKO  v.  Brz^iCEK,  K  B.D, ;  91  tu  T.  470.  i 

4*  Wtighin^  machim^Fraudiilmt  me  of  machine 
—  Wfighittg  artkh  sold  with  paptr  wrapper — Wetghti 
und  Memurrs  Ad,  1879  (41  tfc  42  Vict  c.  49),  «.  26. 
^Sectitn  2G  of  the  W»igbts  and  Meaturat  Act, 
1878,  enscte  that  ''  Where  anj  fraud  ft  wtlfullf 
committed  in  the  u&icg  of  an^  weight,  nieaiura« 
scale, '^  ^c,  the  person  committing  iuch  fraud  tb all 
be  liable  to  a  fine* 

The  appellant,  a  grocer,  made  up  a  DUtuber  of 
packages  of  sugar  wrapped  in  paper,  each  package 
bemg  weighed  by  him,  or  bia  aervanta,  on  hia  acalca 
and  weighing  exacUy  one  pound  weight  of  com- 
bined lugar  and  paper*  Tbe  scales  were  juat  and 
accurate  and  gave  the  weight  of  each  package 
correctly.  Bubsequentlj  the  appellant  anpplied 
one  of  tboae  packages  to  a  purchaser  who  had 
aaked  for  one  pound  of  augar.  The  sugar  without 
the  jmpeT  wrapper  weighed  three 'qusirtera  of  an 
ounce  less  than  one  pound. 

Held,  that,  as  there  had  been  no  fraudulent  uaiag 
or  manipulation  of  the  acalea  in  the  act  of  weighing, 
section  2G  did  not  apply,  and  the  appellant  could 
not  be  convicted  of  the  offence  apeciSed  therein* — 
Stone  y.  Tylee,  A^if.D  ;  [19051  I  K.  B.  290;  74 
L.  J.  K,  B.  18  ;  02  K  T.  83. 

0,  Weight  found  to  he  tin  put  —  O^fficial  ^tamp 
de/acid  hy  inspector  —  Seizure  of  unjust  machine  — 
Prior  t€9t  ivith  local  standards — MtHonduct, — The 
respondent,  an  inspector  of  weights  and  meaiurea, 
having  found  that  certain  weigh ta  carried  by  a  coal 
carman  were  unjust,  defaced  the  c£E.aial  atampe 
thereon,  but  did  not  leize  or  detain  them.  He  also 
ascertained  tbat  the  weighing  machiEie  carried  by 
the  carman  was  unjuat  by  testing  it  with  some  o6lb< 
weights  on  the  van^  aud  nine  small  local  atandard 
wmghta. 

Two  informations  having  been  preferred  by  the 
app«Uant  against  the  reapondt nt  under  aecMon  49 
of  tbe  Weights  and  Meaaurfs  Aot,  1376,  alleging 
milGonduct  on  the  part  of  the  respondent, 

Held,  that  the  juiticea  rightly  diimiaaed  both 
fi»lo(nDaiioua.^W£jjPE£BL*Kir  v.  Smith,  K,B,D*  ; 
92  L.  T.  853, 

1.  Jhadut^  ip/i^Ltf[ae^  m   tondithn^Share  of  [ 


rmidm  ut  linie  of  UUaior*$  decmm  or  aI  tf ajr  itme^Haf 
fo  aetttal  payment  of  shur^—Oi/i  ov«r  am  Iniaiii  mfM§ 
— *'  A€tu^  jHtymcnt  "— **  Amud  re<t»p$  "— Fmifaf  t/ 
Ugaqf — JV/)ft«e— ^an^mail  l^f  tfmatec  im  hmrnkn^iKf 
—Effect  o/  iji/i  <n>er— AtfiloHHes.— Beqaesi  l^  • 
teitktor  after  death  of  a  Icnant  for  life  ol  s  diMi 
of  reiidue  to  X,  **but  if  J,  aboold  be  moMhim  tl 
the  time  of  his  (the  t^wUtorV)  daoBaw,  at  at  ««y 
time  prior  to  the  actual  payment  to  Ma  of  hmtiam^ 
or  any  part  thereof  on  the  dtviooii  of  th«  tatatiiw  t» 
give  a  receipt  to  Ms  tmtteet  for  Ma  ibar«  bj  twmm 
of  hit  having  oommitted  or  auifarad  mmf  Ml 
whereby  he  had  deprived  bicuaeli  of  th»  ngllK  la 
tbe  benefit  of  ancb  share  either  in  whole  or  i&  pH^^ 
then  in  anch  case  the  share,  or  that  paif  wkfab  ka 
could  cot  receive  for  Ms  own  beofiitt  v**  te  be 
divided  equally  between  J/s  childreiu  On  tfc»  daif 
of  distnbalion  by  tbe  truatees  they  reoeiv«d  notioi 
tbat  two  bankruptcy  notices  liad  b^eu  arrred  on  J., 
and  accof diogly  refused  to  pay  Mm  Ma  ^tmsm  ol  t^ 
residue. 

Heldf  on  Ibe  conatraction  of  the  wtU,  l^al  tbe 
divesting  had  happened  before  the  legacy  bai  titaa 
efft^ctft  and  that  the  gift  over  was  Talid,  and  sbA 
be  given  effect  to. 

Juhmon  V.  Crooks  2S  W.  B.  12,  12  Ch,  I>.  (139; 
In  re  Chmion,  Chustfm  v.  Sea^,  29  W-  B»  T7i.  IS 
Cb.  D.  218 ;  In  rt  Wilkim,  Spen€ir  ▼.  BmekmmiKn 
W.  E*  Ollf  18  Ob,  D.  mi,  Miowed. 

Martin  t.  Martin,  14  W.  B.  9S6,  L.  B.  3  £a.  4<M. 
and  Bubb  v.  Fad  wick,  28  W.  It  3S2,  13  Cli.  Bu  W7, 
disapproved.— GouL0£K«  Be,  CLD,  Smh^tm  Jbi%, 
J.,  531;  [190o]2  Cb.  leU. 

2,  Amhiguity — Latent    amh'piity — Gf/l    to    **«"f 
sranddu  tighier  *  '—Fart  ia  I     bla  t\k— PQrm    fiMmm 
Grant  pf  prohatt* — Although  a  oomplala  Islank  l&a 
win  cannot  be  filled  up^  a  parti^  bUak  mmj  ht 
explained  by  ei:triniic  evidence. 

Thut,  where  a  ttatatiix  appointed  a«  eseeotn^ 
aud  legatee  a  peraon  described  in  tbe  will  »s  "  mj 

granddaughter ,'*  evidenoe    waa    adttyiM 

for  the  purpose  cf  i^xplaining  the  latenl  sttbtetf^ 
which  arose  irom  the  fact  that,  at  tbe  date  of  w 
will  and  at  the  date  of  the  death «  the  teatatrix  had 
three  granddaughters,  and  the  will  wi 
pronouDoed  for,  and  probate  was  gruttai 
one  whom  the  court  found,  from  tbe 
evidence,  to  he  the  person  intended  by  tii9l 

— HUBBUCK,  Isr  THE   EsTATK  OP,    P*0.   dt   ddJKl 

[190oJ  p.  12Dj  74  K  J.  P,  58;  &2  L.  T.  mi. 

3>  Annuity — Char^  cm  land  —  Etisk  dmi^f  — 
Finame  Act,  1894  (57  <fe  dS  ViO.  c.  30)^  ml  %  14.— 
By  big  will  T.  gave  to  hia  vrife  an  anmiity  ol  £WK 
and  made  it  a  first  cJiarge  on  tpaciSfi  irm^b/Ma^  ol 
which  there  was  no  specific  devise. 

Held,  on  the  true  construction  of  Que  wtU,  thai 
this  was  a  mere  p^aonal  aunuity,  not  pay  abb 
primarily  out  of  the  specific  freehoMt,  but  payalife 
out  of  the  personalty. 

The  statement  in  Theobald  on  Willi  (5Ui  ed.}.  at 
p.  442,  discuasid  and  explained ,<—THSa€SABlK  B^ 
Tbek CHARD  V.  T&KKCiiAED,  Ch.D.  WvHt^ttmt  J^ 
ma ;  [li^d]  1  Oh.  82  ;  74  L,  J.  Ob.  135  ;  §3  L.  11 
265, 

4.  Charitahh  bequest — Pr&ms^  of  camr  Qjft  m^ 
— Btsiduanj  legatee— Ruk  o^imt  Mrpjfiif f w  C^ 
ttructimi-- Education  Jcf,  1902  (2  s£  7,  &  tS^  JWi 
///.—A  testatrix  bequeathed  tne  ioooac  of  •  iitt 
of  money  in  trust  for  certain  scboolt  to  loeg  wm  iSb^ 
should  be  carried  on  under  tbe  coh^Ucmm  of  tba 
deed  of  trust  of  the  acboolt.  and  dedamd  tlk«t  if  a 
the  funds  for  carrying  on  the  iohook  iiiottld  bt[ 
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railed  ooder  an  Act  of  PMrliament  then  the  payment 
of  the  income  to  the  schools  should  cease,  and  the 
land  should  fall  into  her  residuary  estate. 

Held,  that  as  by  the  operation  of  the  Education 
Act,  1902,  the  schools  were  no  longer  carried  on 
under  the  conditions  of  the  deed  of  trust,  and  as 
the  funds  for  carryiog  them  on  were  to  some 
extent  supplied  under  that  Act,  the  trust  for  the 
echools  had  ceased,  and  the  fund  fell  into  the 
residue. 

Held,  also,  that  the  rule  against  perpetuities  did 
not  apply,  as  the  gift  over  was  to  the  same  persons 
as  became  entitled  under  the  rules  of  law. 

In  re  BandeU,  36  W.  B.  543,  38  Ch.  D.  213, 
followed. 

In  re  Bowen,  41  W.  E.  535,  [1893]  2  Ch.  491, 
distinguished.— Blunt's  Thusts,  Rb.  Wigak  v. 
<3LmOH.  Ch.D.  Buckley,  J.,  152;  [1904]  2  Ch.  767 ; 
74  L.  J.  Ch.  33 ;  91 L.  T.  687. 

5.  Charity—Bequeit  to—Conditian'-'''Suhfect  to 
my  irustee$  being  made  membera  ^'—ImpoBeible  con- 
dition— Condition  precedent  or  eubaequent, — ^A  testator 
bequeathed  legacies  to  two  charities,  B.  and  8., 
**  subject  to  my  trustees  being  made  members  or 
^▼emora  ...  to  the  intent  that  they  may 
have  votes  and  Toioes  in  the  maintenance  and  con- 
duct of  such  societies  to  the  fullest  possible  extent." 
The  B.  charity  had  no  governors,  but  had  membws 
who  were  entitled  to  vote  at  general  meetings. 
The  8.  charity  had  neither  members  nor  governors. 
One  of  the  trustees  refused  to  become  a  member  of 
the  B.  charity. 

Held,  that  the  condition  was  a  condition  prece- 
dent, not  subsequent;  that  it  referred  to  the 
obligation  of  the  charities,  not  to  that  of  the 
trustees ;  and  that  consequently  the  gift  to  B.  was 
good  and  the  gift  to  8.  failed. — Bmson,  Bb,  Gbain 
V.  Obain,  Ch.D,  Kekewich,  J.;  74  L.  J.  Ch.  565. 

6.  Comtrudion  —  Eldest  $on  of  my  eister.  —  A 
testator  devised  an  estate  "  to  the  eldest  son  of  my 
sister  and  his  heirs  for  e?er."  At  ihe  date  of  the 
will  the  sister  had  two  sons,  bat  the  elder  of  these 
two  died  in  the  testator's  lifetime. 

Held,  that  at  the  date  of  the  will  there  was  a 
person  in  existence  answering  the  description  hi  the 
will,  and  the  words  used  were  sufficient  to  pass  the 
fee  simple  to  him,  had  he  survived  the  testator ;  but 
as  he  predeceased  the  testator,  that  there  was  an 
intestacy.— Amyott  v.  Dwarris,  P.C,  16 ;  [1904] 

A.  0.  268 ;  73  L.  J.  P.  0.  40 ;  90  L.  T.  102. 

7.  Conetruction — Gift  of  property  of  tohich  teetator 
wot  tenant  in  common,  and  which  had  not  been 
partitioned^  Tenancy  in  common  of  interest  in  New 
River  Co,  —  Separate  receipt  of  dividends  —  No 
formal  partition — Extrinsic  evidence — Admissibility, 
— B.  was  tenant  in  common  with  his  brother  G., 
under  their  f  ether's  will,  of  an  interest  in  the  Kew 
Biver  Co.     The  dividends  were  paid  separately  to 

B.  and  C,  and  they  were  regarded  by  the  company 
as  being  each  the  owner  of  an  undivided  share  in 
the  interest.  Ko  formal  partition  of  the  property, 
however,  was  at  any  time  effected,  and  in  an  agree- 
ment between  B.  and  C.  relating  to  the  partition 
of  other  property  of  which  they  were  tenants  in 
common  it  was  redted  that  they  had  agreed  not  to 
partition  the  interest  in  the  New  Biver  Co.,  but  to 
retain  it  for  the  present  in  their  joint  ownership. 
B.  afterwards  died,  having  devised  to  C.  all  his 
share  and  interest  of  and  in  all  the  real  estate 
derived  under  the  will  of  his  father,  which  he  held 
as  tenant  in  common  with  C,  and  which  should 
not,  at  the  date  of  B.*s  death,  have  been  partitioned. 


At  the  date  of  B.'s  death  there  was  other  real 
estate  of  which  B.  and  C.  were  tenants  in  common 
under  their  father's  will,  and  which  had  not  in  any 
way  been  partitioned.  On  a  sununons  taken  out 
for  the  determination  of  the  question  whether  B.'s 
share  in  the  interest  in  the  New  Biver  Co.  passed  to 
C.  under  the  above  devise  or  not, 

Held,  that  in  view  of  the  separate  receipt  of 
dividends  by  B.  and  0.  there  bad  ceased  to  be  unity 
of  possession  in  the  interest,  that  it  had  been  fully 
partitioned  and  B.  and  0.  had  ceased  to  be  tenants 
in  common  of  it,  and  that  it  therefore  did  not  pMS 
by  the  devise. 

Held,  also,  that  the  recital  in  the  agreement  for 
the  partition  of  the  other  property  was  not 
admissible  as  evidence  of  the  testator's  intention. — 
Tbdocbb,  Bb,  Ch.D.  Joyce,  J.;  91  L. T.  26. 

8.  Construction^  Gift  to  members  of  a  class  who  shall 
attain  twenty-five — Bemoteness, — A  testatrix  directed 
her  trustees  to  pay  one-half  share  of  residue  to 
children  of  B.  who  should  attain  the  age  of  twentv- 
five  or  the  lawful  iisue  of  such  children  who  should 
have  married  and  predeceased  B.,  such  issue  only  to 
take  their  parents'  share.  The  other  share  was 
given  to  the  children  of  C.  on  similar  terms.  One 
of  B.'s  children  had  attained  twenty-five  at  the 
testatrix's  death,  but  none  of  O.'s  children  had 
attained  that  age. 

Held,  that  t£ere  was  a  valid  disposition  of  the 
share  given  to  B.'s  children,  not  infringing  the 
rule  against  perpetuities ;  but  that  the  disposition 
of  the  other  share  infringed  that  rule  and  was 
invalid.— B4BKBB,  Bb,  Capon  v.  Flick,  'Oh,D. 
Joyce,  e/^.  ;  92  L.  T.  831. 

9.  Construction — Legacies^ Servants— Employment 
for  Jive  years  previously  to  death  of  testator — Servants 
at  yearly  wages—  Servants  at  weekly  wages. — A  bequest 
to  dl  servants  who  should  be  in  the  employment  of 
a  testator  at  his  death,  and  should  have  been  in  his 
employment "  for  five  years  previously  thereto  of 
one  year's  wages,"  was  held  to  exclude  therefrom 
servants  with  weekly  wages  paid  monthly  or  fort- 
nightly, with  oorrespondmg  conditions  as  to  notice 
to  determine  the  employment. 

Blackwell  v.  Pennant^  9  Hare  551,  and  Breslin  v. 
Waldron,  4  Ir.  B<«p.  Ch.  333,  followed. 

Decision  of  Joyce,  J.,  affirmed. — ^Baybnsworth, 
Bk,  Bavewswoethv.Tindalb,  C.A,  ;  [1905]  2  Ch. 
1 ;  74  L.  J.  Ch.  353 ;  92  L.  T.  490. 

10.  Construction— Realty^*' What  is  left'* -^ 
Devise  after  death  of  wife  to  some  of  co- heiresses — 
Life  estate  by  implication— Intestacy,— Bj  his  will  a 
testator,  after  bequeathing  his  household  effects  to 
his  wife,  E.  W.,  gave  the  following  direction: 
"  And  at  my  deaUi  uie  said  E.  W.  to  have  power  to 
sell  all  property  and  land  belon|png  to  me,  and  at 
her  deatii  what  is  left  to  be  dividM  between  •  •  • 
my  two  daughters  by  second  wife." 

Held,  that  there  were  no  express  words  of  gift  to 
E.  W.  of  the  testator's  property  and  land,  nor 
coqld  any  gift  to  her  be  extracted  out  of  the  words 
**  what  is  left."  By  these  words  was  meant  the  net 
residue  after  payment  of  debts  and  costs  of 
reiJizaticm. 

The  testator,  who  was  twice  married,  had  several 
children.  Four  daughters  and  the  children  of 
a  deceased  daughter  were  living  at  his  death,  so 
that  his  two  daughters  by  his  second  wife  were 
some  but  not  all  of  his  co-heiresses. 

Held,  that  B.  W.  did  not  take  a  life  estate  in  the 
testator's  realty  by  necessary  implication. 

A  devise  of  real  estate  after  the  death  of  A.  to 
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mmi%  but  not  all  of  tha  oo-lidreBies  ol  a  testftlor 

does  Dot  confer  a  life  eatate  o&  A.*  hf  necB^mrf 
imi  plication, 

Hutton  V,  BimpiOfh  2  Yero*  722,  oonsfderfid,— 

WiLLATTS,  Be,   old.  Farwelh  J^X  [190o]  1   Ch. 

37Sj  74   U   J.   Gh.    269;  92    L.   T.  195,     Appeal 
aUowed  on  facti :  [190,>]  2  Ca.  135, 

11.  BtpQtit  n&te^*^  Meadtf  moftisf'' — "PecwwMiry 
in  vfatmenta*' —  Mo ney  in  hanJc  on  depas /f ♦  - -M aney 
which  u  on  d*pOMt  ftt  a  hauk,  and  which  la  subject 
to  more  than  twenty-four  hotttfl*  notice  of  with- 
drawal is  not  a  **  pecuniary  investment  **  in  itt 
popular  meaning,  and  therefore  will  not,  in  ordinary 
oircucQBtancefl,  pasa  under  a  gift  of  ^^  ready  money  " 
contained  in  a  will,  nor,  without  spedal  cironm- 
■tances,  nnder  the  words  '^  peeuniary  inveatuients/ ' 
— 'Fbice^  Be*  pRirE  v,  Newton.  Ch.D.  FarwcU,  J,, 
600 ;  [1905]  2  Oh.  o5 ;  14  L,  J*  Gh.  437. 

12,  Estate  duty — "  The  tJmth  duiks  pttpahk  out  of 
tny  utaU^*^Bdttfmmi  estate  *hiUj — Sprrtjir.  fund — 
Financ&Ad,  189G  {59  <{?  60  VicL  c.  2$),  s.  W,  $uh- 
Bection  L — The  expression  in  a  will  "  the  death 
duties  payable  out  of  my  eststep'^  If  expreaslT 
directed  to  be  pdd  out  of  a  fund  therein  api>Gified, 
falls  within  section  19.  sub-seation  i,  ol  the  Finance 
Act,  1896,  and  ia  an  "express  provision"  within 
the  sab- section »  It  therefore  extendi  to  all  death 
duties f  settlement  estate  duty,  as  well  as  estate 
duty,  and  therefore  the  duties  on  eertain  chattels 
settled  by  the  will  must  bs  bame  by  the  specific 
fund* 

In  re  LewU,  [1900]  2  Ch,  176,  discussed  and  dis- 
iLDjifmshed. 

The  decision  in  7;^  re  Ptmm,  Sharpe  v.  Ilod^ion^ 
52  W.  B.  64H,  [1904]  2  Gb,  345,  adoptel— Cayley, 
Be,  Awdry  v.  Cayx-et,  Ck,D.  Hwinftn  Bady,  J.^ 
260;  [1904]  2  Ch.  781 ;  74  L.  J.  Ch-  31 ;  91  L.  T, 
743. 

13.  MHaie  tail^Devtu  to  $on»  "ho^rn  in  the 
testator'^e  lifetime  "^Pluesting  clautt — Vhildrtn  en 
Ten  tre  sa  na  (?  ce-*  Pro  d  ice  of  con  veya  neerA .  — A  t es  ta tor 
by  his  will  gave  and  devised  certain  hereditaments 
to  his  brother,  A.  Hi,  for  lif^,  remainder  to  A.  ll.*s 
two  eldest  sons,  then  living,  one  after  the  other, 
remainder  to  the  third,  fonrth,  and  every  son  or 
sons  of  A.  B^r  And  he  further  declared  that  any  sach 
third  or  fourth  son,  bom  in  the  testator's  liletime, 
should  not  lake  a  larger  interest  in  the  said  estates 
than  for  life  with  rautainder  to  his  issue  in  tail* 
At  the  death  of  the  testator,  A.  H.  had  only  two 
sons,  but  two  weeks  after  Uie  death  of  the  testator 
a  third  son,  W.  B.  B.,  wai  bom,  A.  B.  and  the 
two  eldest  sons  having  died,  the  question  arc^se 
whether  W.  B*  B.  took  an  estate  tail  or  only  one 
lor  life* 

Held,  that  the  dear  intention  ol  the  testator 
must  be  given  effect  to,  that  the  words  '*  horn  in 
my  Hfetime^'  meant  exactly  what  they  said,  and 
that  W,  Bi  B.,  having  not  been  bom  within  the 
prescribed  time,  took  n^  estate  tail, — Yillar  v, 
GiLBY,  Ch^D.  Bwinfm  Eitdy,  /.,  058;  74  L*  J.  Ch. 
529. 

14,  EmGnefdiion — BeaJ  estate  charged  nu'th  patfmeni 
t>/  testator^ 0  deM$ — Per&onal  estate  not  ex&ntrated,— 
Where  a  testator  gives  the  whole  of  hit  personal 
estate  to  a  legatee  abBolnti'ly^  and  deviaes  all  his 
real  eartate  to  tnisteet,  subject  to  the  payment  of 
his  jupt  debts  and  funeral  and  testamentary 
expense*,  upon  trust  to  manage  and  cultivate  it, 
and  let  it  from  year  to  year^  he  does  not  intend  to 
exonerate    the    personalty    from  being  the    ftmd  [ 


bk  dip 


primarily  liable  for  payment   of  hii   jnfll 

f  Dueral  and  testamentary  expenses.     In  tudi  a  ent 

the  realty  is  charged  in  aid  of  the  personal tr. 

In  order  to  make  the  realty  primarily  liabla  lor 
payment  of  debts,  it  is  necessary  not  only  to  eharg9 
the  realty  with  payment  of  tbem,  but  to  diaehatft 
the  personalty  therefrim* — Bjutks,  Re,  BaBtss  r. 
BUSBRIDQE,  OLD.  Bncklfy.J,;  [190o]  1  CIl  MI; 
74  L.  XCh.  aSO;  92L,T.  225, 

15.  Forfeiture  clause— A siignment  oii>  mtUmfitd  «r 
affedtd  um^nment—Admitmlration  o/i^^fysiev^B  mt^ 
b^  ontrt — Appointment  of  receii*€r — ileqmmi  kg  Ufi 
tenant  to  receimr  fo  />ay  to  a  creditor.-^A 
settled  a  share  ol  his  estate  on  each 
daughters,  and  directed  the  tnisteea  of  hia 
after  the  decease  of  any  of  his  daughters  who  hfti 
married,  to  pay  ope-third  of  the  incotae  of  Imt 
share  to  her  husbaud  "  during  his  life  or  mi  til  h$ 
shall  become  bankrapt  or  assign «  eharge,  or  ift- 
cumber,  or  attempt  or  affect  to  aati^,  ^^mx^^  m 
incumber,''  the  same  or  any  ptrt  thePMl*  O. 
married  one  of  the  daughter?,  who  prtdfloa— d 
him.  The  testator's  estate  was  administerid  hf 
the  court,  and  a  receiver  was  appointed*  Jl 
Novenaber,  1902,  Q,  wrote  a  letter  asking  the  ftfOlkfm 
to  deduct  from  any  sam  that  might  become  dam  la 
O.  on  the  passing  of  the  receiver's  aoconnt^  on  4bl 
ensuing  5th  of  January  the  sum  of  £^  and  to  fHvM 
to  a  certain  creditor  of  G,  It  was  admittal  t&ai 
at  tb<>  date  of  the  letter  the  receiver  had  in  MbImmAi 
more  than  £5  to  which  Q.  was  entitled. 

Held,  that  G/s  letter  to  the  recdver  did  Mi 
cauae  a  forfeiture  of  his  interest  nnder  the  wfQ  si 
there  was  at  the  date  of  it  suffidemt  mooejr  In  Iha 
receiver's  hands  to^pay  the  amount ;  and  wbetei 
A  document  ia  ambiguous  it  ought  to  ba  4 
lo  as  not  to  create  a  forfeiture  if  capa^a  of 
construction. 

Decision    of    Joyce,    J.    (91    Ia.   T.    Bmp, 
affirmed.— DURRAN    v,  DUERAS.    O  J,  ;    91   I*  f. 
819, 
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16,  Forfeiture  dattse  —  Marrktgt  of  tt  taa  ir 
daughter  within  ctrtaiu  prohihittfl  de^treet — Mmrmff 
in  tedaU^*s  lifetime.-^ A  t«stator  davii«d  ^1  lii9  isl 
and  personal  estate  t^y  tru^teea  upon  trmA  for  m^ 
and  to  be  divided,  after  c^tatn  payiiMinCy, 
hia  children,  sons  and  daughters  (other 
daughter),  in  equal  shares;  he  then 
clause  to  the  effect  that  if  any  child  ihould  i 
a  marriage  with  any  person  of  any 
kindred,  unless  more  remote  than  third  * 
also  in  the  case  of  a  daughter  without  tlie  ]^ 
written  consent  of  the  tmstee-s  or  tnulM  of  Wb 
will,  then  he  or  she  should  forfeit  hii  or  hmt  tlfM 
to  the  share  in  his  txust  estate*  Subtequ^ally  tka 
respondent,  another  daughter,  marriad  ber  §^ 
couain  in  the  testator^s  lifetime*  and  oa  hit  di^ 
claimed  to  be  entitled  to  a  share  in  his  tfwtk  aiii^ 

Held,  that  there  was  sufficient  In  the  will  lo  ^fi9 
that  the  testator  intended  that  these  ftcta  of  Iv* 
feitnre  should  take  tSfeot  only  alter  hie 
that  the  respondent  had  not  therefore  f 
interest  in  his  trust  estate. 

Deciaion  ol  the  Court  of  App^  {^^  W.  H.  H^ 
[1904]  1  Gh.  431)  aMrmed.— OaAFitAjff  w.  Tmmxsm 
B.I.,  485  :  [1905]  A.  G.  106 ;  74  U  J.  Ch.  SS1<  C 
L,  T.  372. 
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17.  Mrirloomi—AUerhi^ 
'« of^'^'^Detiiu  of  m^miim^heuu  im  MtHH 
Gift  of  chattth  to  dtmh*e  aj  htif^»mi 
dffeamntt  —  Qift    over*  —  A 
mansion-house   ind    other   mil 
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settlement  on  his  sons  and  daughters  and  their 
issue  in  tail  male,  and  bequeathed  certain  ohattels 
to  devolve  as  heirlooms  with  the  mansion-house, 
vet  so  that  they  should  not  **  vest  absolutely  in  or 
become  the  property  of  a  son  or  any  person  hereby 
made  tenant  for  life  of  the  said  mansion-house 
unless  suoh  son  or  other  person  shall  attain  the  age 
of  twenty-one  years.'* 

The  first  tenant  in  tail  died  an  infant.  On  a 
summons  taken  out  to  determine  whether  he  had 
beoome  absolutely  entitled  to  the  heirlooms, 

Held,  that  the  above  words  as  they  stood  were 
noDseusioal,  and  that  **or"  must  be  read  **of,'' 
and  that  he  had  therefore  not  become  absolutely 
entitled, 

Held»  further,  that  the  clause  of  defeasance 
carried  on  the  heirlooms  to  the  persons  entitled  in 
remainder  until  a  tenant  in  tim  should  become 
absolutely  entitled,  on  the  principle  of  ChrUtie  v. 
Ootiting,  L.  R.  1  H.  L.  279.— Daybisll,  Rk, 
Hastib  v.  Daybbll.  Ch,D.  Joyce^  J. ;  [1904]  2  Ch. 
496;  73  L.  J.  Oh.  795  ;  91  L.  T.  373. 

18.  IllegUimacy — "  Childrm  helcnging  to  me  *' — 
IlUgUimate  chUd — Ditiindion  between  will  of  mother 
and  will  of  father  of  illegitimate  child  or  children^ 
Frobate  granted  to  illegitimate  child  horn  after  date 
of  wiU— Construction  of  will, — A  distioction  is  to 
be  drawn  bet«veen  benefits  conferred  by  deed  or 
will  upon  future  illegitimate  children,  according  to 
whether  the  person  purporting  to  confer  the  benefit 
is  the  mother  or  the  father. 

A  spinster  made  a  will  in  1876  by  which  she 
purported  to  leave  her  property  in  trust  for  all  the 
children  who  might  belong  to  her  at  the  date  of 
her  death.  In  1878  she  gave  birth  to  an  iUegiti- 
mate  child,  who  survived  her. 

Held,  that  the  child  was  entitled  to  take  under 
the  will.— Feoglisy,  In  the  Bstatb  of,  P,D.  <fc 
Ad.D.;  [1905]  P.  137;  74  L.  J.  P.  72;  92  L.  T. 
429. 

19.  Illegitimaie  eon  detcrihed  ae  ••  eon  " — Residuary 
gift  to  grandchildren — Children  of  illeaitimate  eon. — 
A  testatrix  having  described  her  illegitimate  sou 
George  as  '<my  son  George/*  gave  her  residue  to 
'^  all  my  grandchildren.*'  George  left  three  dul- 
dien,  and  three  legitimate  children  of  the  teststrix 
also  left  issue. 

Held,  that  the  children  of  Choree  were  entitled 
to  share  in  the  residuary  gift  in  &vour  of  grand- 
children.—Eiddlb,  Bb,  Gbitt  V,  KiDBLB,  Ch,D. 
^ekewich,  J.,  616 ;  92  L.  T.  724. 

20.  Inveetment  hy  truiteee—Purchaee  of  leasehold 
ground-rente-— Power  to  invest  on  freehold  or  lecuehold 

ground'rents  —  Construction  —  Breach  of  trttst. — A 
testator  bequeathed  the  residue  of  his  estate  to  his 
trustees  upon  trust  to  invest  the  same  on  Govern- 
ment securities,  *'or  upon  freehold  ground-rents, 
or  upon  leasehold  ground-rents  not  having  less 
than  sixtv  years  unexpired,  and  held  durect  from 
the  freeholder."  The  trustees  were  authorized  to 
receive  "  the  dividends,  rents,  and  annual  income 
thereof,"  and  to  divide  and  pay  the  same  unto  and 
equally  between  the  testators  two  daughters  for  and 
during  their  Hves.  On  the  death  of  either  of  them 
the  corpus  of  her  share  was  to  go  to  her  issue. 

Held,  that  the  trustees  were  authorized  by  the 
above  clause  to  invest  the  residue  in  the  purchase 
of  freehold  ground-rents  or  of  leasehold  ground- 
rents  of  the  specified  character. 

Decision  of  Kekewich,  J.,  reversed. — Mobdak, 
BB,LBGOv.MoBDAir,  C.A.,  699;  [1905]  1  Cb.  515; 
74  L.  J.  Oh.  319 ;  92  L.  T.  488. 


21.  Lapse — Gift  of  remainder — Appointment  of 
residuary  legatee — Eight  to  lapsed  legacies, — Where  a 
testator  gives  pecuniary  legacies  to  certain  persons 
who  were  alive  at  the  date  of  the  will,  but 
predecease  him,  and  provides  that  the  remainder  of 
his  property  shall  be  divided  amongst  his  nephews 
and  nieces  in  certain  proportions,  and  appomts 
as  residuary  legatee  one  not  interested  in  the 
remainder, 

Held,  that  the  lapsed  legacies  fell  intp  the 
remainder  and  did  not  pass  to  the  residuary 
legatee. 

The  case  of  In  re  Jessop,  11  Ir.  Ch.  424,  dis- 
tinguished.—Isaac,  Be.  Habbison  v.  Isaao,  Ch,D, 
Buckley,  J. ;  [1905]  1  Ch.  427  ;  74  L.  J.  Oh.  277  ; 
92  L.  T.  227. 

22.  Legacy— Qift  of  duty — No  residuary  eetate — 
Settlement  estate  duty-^Finance  Act,  1896  (59  d;  60 
Vict,  c  28),  s.  19.— A  testatrix  gave  various  legacies 
*'  free  from  duty."  Her  estate  was  insufficient  to 
pay  the  legacies  in  full,  and  there  was  no  residuary 
estate. 

Held,  that  the  duties  were  to  be  considered 
legacies,  and  that  all  legacies  should  abate  in 
proportion  together.  Also  that  a  bequest  of  a 
legacy  free  from  duty  included  payment  of  settie- 
ment  estate  duty;  and  that  a  legacy  to  her 
husband  with  a  declaration  that  if  he  predeceased 
her  the  leg^acy  should  vest  in  his  repzesentatives,  to 
be  dealt  with  as  part  of  his  personal  estate,  as  if  he 
had  died  after  testatrix,  carried  legacy  duty  on 
disposition  of  such  gift  by  the  husband  in  his  will. 

In  re  Wilkins,  33  W.  E.  42,  27  Ch.  D.  703 ; 
Farrer  v.  8t.  Catherine's  College,  Cambridge,  21 
W.  E.  643,  16  Eq.  19 ;  In  re  Bridger,  42  W.  E. 
179,  [1894]  1  Ch.  297,  approved  of. 

Financa  Act,  1896  (59  &'60  Yict.  c.  28),  s.  19, 
discussed.— TuRNBULL.  Eb,  Skippeb  v.  Wadb, 
Ch.D,  Farwell,  J.,  440;  [1905]  1  Ch.  726;  74 
L.  J.  Oh.  438. 

23.  Lex  \odr-'Leaseholds  in  England — Holograph 
in  accordance  vjith  law  of  place  where  made—  Wills 
(Lord  Kingsdown's)  Act,  1861  (24  cfe  25  Vict.  c.  114), 
s,  1. — A  will  made  abroad  by  a  British  subject, 
which  is  valid  according  to  the  law  of  the  place 
where  it  is  made,  is  well  executed,  not  only  for  the 
purpose  of  being  admitted  in  England  and  Ireland 
to  probate,  but  also  for  the  purpose  of  diroosiog  of 
leasehold  raoperty  in  EogLand  comprised  in  it. — 
Gbassi,  Eb,  Btubbbbfibld  v.  Gbassi,  ChD. 
Buckley,  J.,  396;  [1905]  1  Oh.  584;  74  L.  J.  On. 
341 ;  92  L.  T.  455. 

24.  Mutual  wiUs,  agreement  to  make — Revocation 
of  one — Relief  to  survivor, — The  testator  woo  dies 
first  of  the  two  who  have  made  mutual  wills  dies  with 
tiie  promise  of  the  survivor  that  the  agreement 
shall  stand,  and  if  the  survivor  after  taling  any 
benefit  of  the  agreement  alters  his  will  his  personal 
representative  will  take  the  property  on  trust  to 
perform  the  agreement.  But  if  the  testator  who 
dies  first  has  revoked  his  will,  the  survivor  cannot 
claim  any  relief  against  a  lat^  will  of  the  testator 
who  dies  first,  either  by  way  of  declaration  of  trust 
or  other wiBA.~8T0NB  v.  HosKDTS,  P.O.  <fc  Ad.D, ; 
[1905]  P.  194;  74  L.  J.  P.  110. 

25.  Perpetuity  —  Real  estate  —  Legal  contingent 
remainders. — A  devise  of  real  estate  was  made  to 
trustees  upon  trust  for  testatrix's  children  for  life 
with  benefit  of  survivorship,  then  to  grandchildren 
bom  within  twenty-one  years  of  testatrix's  death 
for  life,  with  benefit  of  survivorship,  remainder 
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to   kit  siiT?iTing    gifan^cliild  in  taU,  remainder 

The  estitfl  tail  WAi  h«ll  bad  for  remoten^is^ 
although^  if  good,  it  could  have  bapn  detenained 
within  the  preicrtbsd  period,  and  aUhougli  it  waa 
a  legal  contiogent  femainder  «iippDrted  bj  a 
particular  estate. 

Dootrioe  of  psrpetiiity  and  ita  ftpplicability  to 
legal  contingenc  Temainders  diicuBaed. 

In  re  Hargreavei,  38  W.  E.  470,  43  Oh.  D*  401 ; 
Mmm  Y.  Walker,  25  W.  B*  7,  3  Oh.  D.  211 ;  and 
Garland  t.  Brown,  10  L.  T.  Bep.  292,  upheld. 

In  re  Froat,  38  W.  R.  264,  43  Ch.  D.  246,  dii- 
cuaBed.— AsH^oRTH.  Be,  Aseforth  v,  8iblby,  Uh,D. 
FarmtU.J.,  328;  [19D5]  1  C^.  535  j  74  L,  J.  Oh. 
361;  02  L.T.  d34, 

26.  Precatory  trmt^'' In  full  mnfidtnct^'^Gifi 
over  in  defduU  of  di$poiiUon. — A  testator  gave, 
beqaeathed,  and  devi§ed  to  hia  v^fe  the  whole  of 
his  real  aiid  peraonal  estate  absolutely  "in  full 
confidence  that  she  will  make  such  me  of  it  as  I 
should  bare  made  myself,  and  that  at  her  death 
she  will  deriae  it  to  auoh  one  or  more  of  wlj  nieoef 
as  ahe  may  think  fit,  and  in  default  of  any  diipoai- 
tion  by  her  thereof  by  her  will  or  teat^ment,  I 
hereby  ditiKit  that  all  my  estate  and  property 
acquired  by  her  under  tbis  my  wiU  ahall  at  her 
death  be  equally  divided  among  the  surviving  said 
nieces,"  The  t«  a  tat  or  died  childless,  leavmg  a 
widow  and  seven  nieoes  surviving  him^ 

Held  (Lord  Liudley  dissenting),  (hat  the  widow 
took  an  abiolute  estate,  subject  to  a  conditional 
executory  limitation  to  the  teatator**  niecea  living 
at  her  death,  in  case  she  should  not  have  made  a 
will  devisiog  the  estate  to  one  or  more  of  suoh 
nieces. 

Deoiaiou  of  the  Court  of  Appe*l  (d2  W,  R,  662, 
[1904]  1  Ch.  415)  reverteil.—CoMlSKEY  v.  BowRmQ- 
Hakbuby,  km,  402  ;  [1905]  A*  C.  84 ;  74  L,  J.  Ch. 
263;  92L.T.  241. 

27*  SetiUd  thare — Qift  to  niece  for  life  with  pounr 
to  appoint  to  hii^band — Gift  in  remainder  (subject  to 
truuls  aforesaid)  to  children  of  niece — Gift  in  defauU 
of  ch ildrtn —  Remotene^a  ^^FerpHu Hi/ — Po wer — Inde- 
pendent  truit-^k  testatrix  by  a  codidl  to  her  will 
diri^cted  her  executors  to  bold  a  aum  ou  trait  as 
to  iocome  for  a  married  niece  for  ber  life,  and 
euipowered  her  to  appoint  the  whole  or  auy  p»rt  to 
a  surviving  huiband,  and  subject  to  trusts  aforesaid 
atie  gave  the  principal  on  trust  for  the  children  of 
tuch  utece< 

Bhe  gave  three  sami  of  like  amounta  to  three 
unmarried  nieoes  upon  stinUar  trusts ,  and  after  a 
truat  as  to  the  income  of  the  ah  are  of  any  niece 
dying  withoEit  leaving  husband  or  children  aa  afore* 
aaid  directed  that  in  case  no  niece  ihould  have  any 
child  who  ahoatd  beoonie  entitled  to  the  principal 
in  ma  under  the  truata  aforesaid  all  the  principal 
auma  should  be  held  in  trust  for  such  of  the  aona  of 
a  aiater  of  the  testatrix  who  should  be  liviag,  or  fir 
the  issue  of  such  aoaa  aa  should  have  died. 

No  niece  had  any  children  or  made  any  appoint- 
ment in  favour  of  a  husband.  The  last  surviving 
niBce  made  an  appointment  in  favour  of  two  persona 
who  were  objects  of  the  power.  This  appoint mjent 
in  no  way  infringed  the  rule  against  perpetuitiea* 
The  question  wa?  raised  whether  in  view  of  the  fact 
that  each  tiieca  had  power  to  appoint  in  favonr  of  a 
hniband,  and  that  such  husband  need  not  have  beeu 
barn  during  the  life  of  the  testatrix^  the  later  truate 
did  not  fail  in  view  of  the  rule  against  perpetuity. 

Held,  that  the  power  waa  in  the  nature  of  an 
alternative  independent  gift  within  the  principle 


laid  down  in  Monypenny  v.  DerHng,  2  B^  IC  &  t. 
145,  that  as  it  was  never  exerdaed  the  later  i 
tions  could  be  a  up  ported  aa  independent  i 
gif ta,  and  consequently  that  the  rule  A^mnut  fv- 
petuitiea  waa  not  infringed  by  tbe  appoan^BMIi^ 
BowLEB,  Be,  Paoe  v.  Page,  Ch  D,  FarmA.  /.; 
[1905]  1  Ob,  371;  74  L,  J.  Ch,  33$;  «2  I*  I 
556. 

28*  Tmiani  for  life  and  rejnainderman — I 
ment  of  convernon-^  Unauthorized  ae^uritiet — I  _  , 
merit  in  specie.-* A  testator  devised  and  beqiiPafihetf 
hie  reatdoary  real  and  personal  eat^te  to  tiiliii 
upon  trust  to  sell  and  eonvert,  with  postt  te 
postpone  conversion  at  their  diacretloti*  sad  Is 
retain  any  in  vest  men  ts  anbslating  at  bii  deatk 
whether  autborized  by  hia  will  or  not^  ft£id  to  isnrt 
the  proceeds  and  hold  the  inveatmemta  opofi  ovt 
to  pay  the  income  thereof  to  hia  wife  for  life.  IM 
truatees  proposed  to  aell  certain  shar««  in  a  enl 
mining  company ^  aa  being  of  a  ipei?nlatiT«v  tliOQ^ 
not  of  a  wasting,  character.  Fending  mIs  ^Mf 
ref  uaed  to  pay  the  wido  w  the  full  £vldei^i  m 
these  shares* 

Held,  there  ii  no  difference  for  tbU  porpop 
between  unauthorised  securities  of  a  wa^tittg  mi 
unauthori;ced  aecuritiea  not  of  a  waiting  charadtr 
and  that  the  widow  was  only  entitled  to  inter^^t 
3  per  cent,  on  the  value  of  tne  aharei  in  qoea^da  i 
the  testator's  death, 

Biitkeley  v.  Siephena,  3  New  Eep.  105.  12  W,  1 
Dig,  3,  not  followed.— Chaytob  Bb,  Cttimtts. 
Horn*  VhM.  Wts^rringU^n,  J.,  251  ;  [1906]  1  C^ 
233 ;  74  L.  J.  Ch.  106  ;  92  L  T,  290, 

29,  Uncertainty— Bequeit  to  chariiahU  or  fdM^ 
inatitutiona. — A  testator  by  his  will  direolai  Ik 
trustees^  in  the  events  which  happened^  to  diil4i  i 
tbird  part  of  the  reatdne  of  hia  estate  *'lo  m^ 
among  such  charitable  or  religious  matitiitiooi  md 
Bocietaea  as  my  trustees  or  the  anrvivora  or  totfiMi 
of  them  may  select,  and  in  such  proportioo  tP  €tA 
or  any  ae  they  may  fix.'^ 

Held  (reversing  the  judgmpntof  tho  oomft  b4iMl)i 
that    the     beqneat    was    void    for    niMMlairtj 
Qbimonb  v.  GmHONB^  ff.£,;   [1905]  A.   €1  lH; 
74  L,  J.  P.  C,  35 ;  92  L.  T,  477, 


SO.  VettinS'^Real  eUaU—Deviee  to  A. 
ahall  attain  twenty *fiue  ymn  of  Qge*^ — Til 
contingent  gift — Beaiduary  devue  ttnd 
Where,  in  a  will,  there  is  a  devise  to  A«  ' 
ahall  attain  the  aga  of  twenty- five  yeart/*  or  iof 
given  age,  and  such  devise  stands  flJoneand  iis^ 
preceded  by  any  intermediate  interest,  nor  ildiAIV 
any  preceding  or  subsequent  context,  IbiB  nv 
device  wiH  he  deemed  to  be  a  coutinmDi  4/mm  M 
the  devisee  attaining  tbe  preeeribed  mgfi^  i 
attainment  of  such  age  is  a  conditiott  ] 
tbe  estate  vesting  in  the  devisee,  la fooh  S  €tm  W 
distinction  can  oe  drawn  between  **  wliHi  "*  fli 
■'if  ^'  tbe  devisee  attains  the  nquired  agev 

A  testator  by  hia  will  gav#,  devisad«  mmi  W 
queathed  certain  freehold  housea  to  hia  niiOA  & 
"when  she  ahaU  attain  the  age  of  iwaily-^* 
years,*'  He  made  almilar  devisaa  to  anothir  warn 
and  nephew  on  similar  conditions,  andhefvw^ 
bis  residuary  real  and  personal  estate  to  hia  Invite 
G  F^  abflolutely»  whom  he  alio  appointed  msmBt0^ 
The  brother  had  always  treated  the 
nephew  (bis  own  ohUdren)  as  having 
tingeut  interests  under  the  will*  subjeol  ^ 
tory  limitatioDB  over  on  their  eaeh 
twenty- five.  On  a  summons  being  tafeaa  Oil  ^ 
determine  whether  the  epeoiiio  detiae  wsi  cm!^ 
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gent  on  their  each  attaining  twenty-five  or  whether 
each  took  a  yetted  interest  liable  to  be  divested  on 
death  nnder  that  age. 

Held,   that  the  deriie  to  eaob,  standing  alone, 
and  not  preceded  by  any  intermediate  interest  or 
aided  by  the  context  of  the  will,  must  be  treated  as 
oontiDgent,  and  the  attainment  of  twenty-fiye  was  j  WOBEBiAN.— See  Master  and  Servant, 
a  condition  precedent  to  the  estate  vesting  in  each  | 
nieoe  and  the  nephew.  '  WRIT.— See  Practice,  18,  19,  23. 


Love  V.  Love,  7  L.  B.  Ir.  306,  followed. — 
Fbakois,  Bb,  Francis  v.  Franois,  Ch.D,  Swtn/en 
Body,  J.,  671 ;  74  L.  J.  Ch.  487. 

See  also  Charity,  9,  10 ;  Donatio  Mortis  Causd,  1 ; 
Probate,  1-6. 


I^THB  END. 
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